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Ohio Constitutional Revision Commission
Committee to Study Finance and Taxation
November 10, 1971

The Historical and Political Context of Articles VIII and XII
of the Ohio Constitution of 1851

Since this committee has received recommendations to take certain action in regard
to specific provisions of the existing Constitution, it seems particularly appropriate
to review the historical and political context in which the provisions of Articles
VIII and XII of the Ohio Constitution of 1851 arose, and also to review, to seme extent,
the develdpment of certain of these sections as reflected in the debates of the Consti-
tutional Convention of 1850-1851, because the principal outlines of Articles VIII and
XII of the present Constitution were determined at that time, and a clearer understand-
ing of the forces which motivated their insertion into the 1851 Constitution seems
essential to any decision cdncerning the disposition of them which this Cormittee
might decide to recommend.

In 1800, on the eve of her statehood, Ohio had a population of approximately
45,000 and spent approximately $25,000 per year on its government, The population
was concentrated largely in communities on the Chio River or on rivers which eventually
flowed intaquit, such as the Miami, the Scioto, the Muskingum, the Tuscarawas, and the
Hocking., The people, of course, were engaged principally in farming, Their access to
markets was extremely limited because no road network existed by means of which they
could export their agricultural products to the population centers of the East and
receive finished manufactured products from them. In the years before 1825, Ohio's
principal market comnecting it with the rest of the country was New Orleans, which was
reached by means of the Ohio and Mississippi Rivers. This route was not only physically
dangerous, in that cargo was often either stolen or lost to the perils of navigation,
but also often financially unrewarding, since New Orleans business interests realized
the disadvantage under which Ohioans were operating in that market, During this period,
overland trade with the East consisted largely of cattle which were herded over the

mountains for sale in eastern cities.
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Given these harsh economic realities, there had long been an interest in the
possibility of developing either a road network to conmnect Ohio with the eastern
states, or a canal network to accomplish the same thing. However, as might be ex-
pected, Ohio at the time was a region deficient in capital. So, even though there
had been talk of the possibility of building acanal for quite some time before, it
was not until 1822 that the General Assembly appointed a canal commission to survey
possible routes for a canal connecting Lake Erie with the Ohio River. Undoubtedly, the
impetus for the 1822 legislation was the fact that the Erie Canal was being built in
the State of New York at the time. This canal, which was opened in 1825, linked the
Hudson River with the eastern end of Lake Erie. While it was not the first canal to
be financed by public funds in the United States, it was the largest state-financed
undertaking of its type to that time. Thomas Worthington, a U. S. senator from Ohio,
was one of the principal supporters of - federal aid for its construction. Although
this aid did not materialize, Worthington's position indicated a clear understanding
of the potential impact of the completion of the Erie Canal on the economic life of

Ohio.

The commission issued its report, known as the Williams Report, in January, 1825.

This report was, as the following passage shows, endorsed by David Bates, one of the

chief engineers of the Erie Canal project. Beginning at page 25 of Chic Canal Era ,

published by the Ohio University Press in 1969, Dartmouth historian Harry N. Scheiber

summarizes this report as follows:

"Against the background of rising optimism at Columbus in early January,
the canal commission finally produced its report. Its recommendation,
fully endorsed by David Bates, was for construction of two canals. The
main "Ohio Canal" was planned to run up the Scioto valley to a point
south of Columbus, thence to the east where it would meet the tributaries
of the Muskingum., From there, the commission declared, it might run to
Lake Erie either along the Black River or down the Cuyahoga. The report
estimated the cost of construction at $2.8 to $4 million. The second
canal, termed the '"Miami Canal,' was planned on a 66-mile route from
Cincinnati through Middletown to Dayton, at an estimated cost of $673,000.
Once state finances permitted, the commission asserted, the state might
well extend the canal northward to the Maumee River, near the Michigan
and Indiana borders, and run down the Maumee to Lake Erie.
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In a second set of recommendations, the board asked for establishment
of a newly constituted canal commission to supervise construction of
the canals and, once completed, their operation. It proposed that the
agency be authorized to seize lands and materials for the canals, to
establish the specific locations along generalized routes recommended
in the report, to engage engineers and other staff, and to establish
tolls and regulate traffic on the completed works. But financing of
the public works, the board asserted, should be left to a separate
commission, empowered to issue bonds backed by the credit of the state,
The concept of separate agencies for administering finance and construc-
tion was founded on the example of New York, which had adopted such a
system eight years earlier, upon authorizing the Erie Canal project.

The report also proposed a major tax revision, which would assess lands
ad valorem, instead of merely classifying lands without reference to
market value, as was then the system. Ad valorem taxation not only would
increase state revenues, but would also place a larger (and fairer) share
of the tax burden on localities where land values rose quickly because

of the canals. Finally, the report recommended creation of a sinking

fund to pay the principal of the canal debt, the fund to be accumulated
from a special state canal tax on land and by allocation of other revenues

as needed."

The Constitution of 1802 placed no impediment in the way of the General Assembly

in regard to its decision as to the method to be used in financing a canal project.

As far as this writer can determine, there were only three provisions in that Consti-

tution with regard to the manner in which the Legislature was to handle monetary

affairs and with regard to its power to impose--~or rather not to impose-~-a certain

type of tax. Its Article I, referring to the legislature, contained the following two

provisions:

"Section 21. No money shall be drawn from the treasury, but in consequence
of appropriations made by law!

"Section 2Z. An accurate statement of the receipts and expenditures of the
public money shall be attached to, and published with the laws, annually."

Further, a section of Article VIII of that Constitution, the article which con-

stituted the Bill of Rights, provided as follows:

"Section 23. That the levying taxes by the poll is grievous and oppressive;
therefore, the legislature shall never levy a poll tax for county of State purposes.”

On February 3, 1825 the General Assembly enacted "an act establishing an equitable

mode of levying the taxes of this state.'" On the next day, it enacted "an Act to
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provide for the internal improvement of the State of Ohio by navigahle canals.” (The
latter act is attached as Appendix A). These two laws carried into effect the recom-
mendations of the original canal commission. Their impact on the future of the state
cannot be overestimated.

The tax imposed by the new tax law was essentially a real property tax. However,
Section 1 of the act, which defined the objects of taxation, included among these
the capital of all merchants and exchange brokers employed within this state. Section
2 of the act, which defined exemptions, contained those exemptions which one would
expect to find in a tax law, and also "gristmills and sawmills; all woolen and cotton
manufacturies, all manufacturies of paper, salt, iron, or glass, all distilleries,
tanneries, and all nail factories."

The resentment caused by the inclusion of the capital of merchants and exchange
brokers in the tax base, while the capital of banks and corporations was not mentioned--
and in fact, not taxed--found expression 25 years later in the Constitution of 1851,
which contained specific provisions in regard to taxing banks and other corpprations.
The exemption provisions of the law, on the other hand, illustrate the essentially
pragmatic approach to lawmaking which was characteristic of the peripd. This prag-
matism probably explains the failure to tax bank capital, which was always scarce,
and also the failure to tax capital invested in railroads when railroad companies
were organized in the 1830s and 1840s, since these were thought necessary for the
growth of the state.

The 1825 canal law authorized the construction of two canals, one on the Muskinéum—
Scioto route between the Ohio River and Lake Erie, by way of the Licking Summit, and
the other on the Maumee-Miami line between Cincinnati and the Mad River at or near
Dayton. It separated administrative responsibility from fiscal responsibility by
establishing a board of camal commissioners, who oversaw the day-to-day operation,

and the commissioners of the canal fund, who were responsible for carrying out most
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of the fiscal provisions of the law. Section 3 of this act established a 'canal
fund", which was to 'consist of such appropriations, grants and donations as may be
made for that purpose by the legislature of this state and by any individuals, and
also all moneys which may be raised by the sale of stock as hereinafter provided,

and the taxes by this act specifically pledged for the payment of the interest upon
such stocks'. Section 4 authorized the commissioners of the canal fund to issue
certain 'transferable certificates of stock,' redeemable at the pleasure of the

state between 1850 and 1875. These 'stocks,' therefore, had some attributgs of bonds.
Section 5 contained the fateful promise '"that for the payment of interest, and the
final redemption of the principal and the sums of money to be borrowed under the
provisions of this act, there shall be, and are hereby irrevocably pledged and appro-
priated '"the proceeds of the tolls collected on the canals, all rents and profits,
and certain sums remaining in the treasury of the state, as well as specified amounts
of taxes to be raised in the future. Section 5 also contained what proved to be a
fatal error, namely making the auditor of state responsible for determining the
percent of taxation necessary to carry out the pledges made in the act. During the
next quarter century this provision and provisions similar to it in other statutes

on the same subject, were seldom if ever carried out. Instead the auditor, often
with the knowledge and urging of both the Governor and the Legislature, resorted to
the diversion of funds originally intended for other purposes instead of imposing
additional taxes sufficient to pay the interest, and failed to accumulate funds in
the sinking fund to pay the principal as it became due.

Section 5 of the 1825'cana1 law authorized canal commissioners to borrow $400,000
in that year for the purpose of constructing the canals and $600,000 in any year during
the progress of the work contemplated by the statute.

The first phase of the canal construction, which began on July 4, 1825, progressed

well. As a consequence, the General Assembly authorized the borrowing of larger sums
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than originally contemplated in the canal law of 1825. It authorized the borrowing
of $1,000,000 in 1826 and $1.2 million each in 1827 and 1828. The 1828 loans were
advertised as the "final" loans.However, rising costs, particularly in wages and
because of changes in design, made it mandatory to issue an additional $600,000

worth of stocks in 1830 and $100,000 in 1832, The full length of the Miami Canal

was completed in December 1828, and the final link of the Ohio Canal, near Portsmouth,
was completed in October 1832. Ths cost of this phase of construction was within

the limits of the original estimate,

It was during this first period that Ohio began what turned into a habit: it
borrowed money to pay interest. The first of these loans was of the school funds
which were derived frdm the sale of school land set apart by Congress for the support
of common schools when Ohio was admitted to the Union, These funds belonged to the
counties, but were paid into the state treasury and the state pledged to pay 6% in-
terest on them forever. The first three of these funds, amounting to a mere $45,506,
were borrowed in 1827. They were repaid with interest at the end of the year. The
same procedure was followed in 1828, 1829, and 1830. Then, on March 2, 1831 the
General Assembly passed "an act to establish a fund for the support offcommon schools",
and by Section 9 of that act proceeded to apply all such funds to defraying the ex-
penses of constructing the canals then authorized. The total of the funds so diverted
amounted to over $1.5 million by 1848.

The first phase of construction of the canals had hardly ended when the clamor
for expansion of internal improvements forced the state into a second phase, beginning
with the authorization of a series of new canal projects in 1836, and the so-called
"Loan Law' or "Plunder Law" of 1837.

Also, in 1836 Ohio received approximately $2 million as its share of the surplus
iﬁ the U. S. Treasury which was being distributed to the states. Ohio distributed
these funds to the counties, which were authorized to loan the money to any incor-

porated company for the construction of a canal, railroad, turnpike, road or other
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internal improvement in the county. 1In 1838, this act was amended to permit investment
of these funds "for the promotion of internal improvements'", and small sums were there-
after lent to the state for canal purposes. These sums were subsequently absorbed into
the so~called "irreducible debt'" of the state, referred to in the Auditor's Report for
1848, attached as Appendix B.

The expansion of the state's system of internal improvements which was begun in
1836 was, much more than the first phase, motivated by a political ideology instead
of economic necessity. The ideology was that of Jacksonian egalitarianism, which held
that government had an obligation to extend benefits equally to all its citizens.
The proponents of further expansion argued that the course of 'partial legislation"
which had been followed until that time was intolerable, that a well-planned transporta-
tion system would be self-liquidating, that, at any rate, "indirect benefits'" would
justify the investment, and that an adquate transportation system was''essential to
the honor and dignity of the state".

On page 109, Scheiber states:

"Even though it probably gained strength from egalitarian ideals,
the coalition which finally enacted the new program also reflected effec~
tive logrolling. Representatives of the counties which would benefit
directly from one or more of the public works approved in 1836 cast al-
together only three negative votes in five crucial roll calls, The
hard~core opposition came from a group of counties situated on the Ohio
River, including Clermont and Brown in southern Ohio, and Trumbull,
Columbiana, Jefferson, Belmont, and Monroe in the eastern part of the
state. None of these counties stood to gain directly from the new program;
and they cast forty-one of the seventy-six negative votes recorded in
the five roll calls.

The enlarged program which the legislature approved in 1836, as regional
alliances crystallized sufficiently to break the legislative log jam,
called for four new large-scale projects-=-all to be built mainly at state
expense and as public enterprises, They were: (1) The Muskingum River
Improvement, which projected the canalization for steamboat navigation of
the entire Muskingum River between Dresden and its junction with the Ohio,
91 miles distant at Marietta. (2) The Walhonding Canal, designed to run
from the Ohio Canal, where it crossed the Walhonding River, upstream along
the river as far as the canal officials deemed desirable. (3) The Hocking
Valley Canal, which would incorporate the old Lancaster Lateral Camal, to
be purchased by the state, and its extension 56 miles southeast to Athens.
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(4) Further extension of the Miami Extension Canal, northward from its current
terminus at Piqua to a junction with the Wabash & Erie in northern Ohio-~-
this segment to be built with funds borrowed by the state as well as with
revenue from land sales,

In addition, the 1836 session of the legislature approved three
smaller expenditures: the purchase for $20,000 of the partially built
Warren County Canal, and its completion from Lebanon to the main-line
Miami Canal; authorization of bond issues to permit a state loan of
$200,000 to the Mad River & Lake Erie railroad; and approval of a cash
loan from the treasury of $15,000 to permit completion of the Milan Canal
Company's short deepwater canal between Milan and the Huron River.

In 1837 the new program was further expandedwith.enactment of the
so~called "Loan Law,'" under the terms of which the state would lend
public funds to private railroad corporations and invest in the capital
stock of canal and turnpike companies. This law entitled any Ohio-chartered
railroad to qualify for loans, in the form of 6 per cent state faith-and-
credit bonds, equal to one-third their authorized capital. The only condi-
tions were that private investors provide two-thirds the estimated capital
required for construction, with one~third being actually expended upon
construction; and that the railroad be certified by the canal board as
likely to yield a 2 per cent annual return on investment. Any chartered
turnpike company might obtain a state subscription to half its capital
stock, providing that private stockholders had invested half the amount
needed to build the road. As for private canal companies; each might
obtain a state subscription to one-third the capital stock needed to
finance construction when the remainder had been taken by private in-
vestors.

The Loan Law was Ohio's first venture in 'mixed" public-private
enterprise on a general basis, by which any corporation meeting minimum
standards was entitled to the aid of the government. It was open-ended,
for it set no limit on the total amount of money the state might be re-
quired to invest. Modeled on statutes enacted earlier in Virginia and
Kentucky, the Loan Law was attractive because it 'stretched" state re-
sources by requiring matching funds from private investors. But the
law was also regarded in Ohio as a device to aid localities that would
be by-passed by the newly authorized public works. As one contemporary
enthusiast explained the law's purpose: !Scarcely any settled country is
so sparse in population nor poor in property that /it/cannot take half the stock in

turnpike roads . . . The certainty that the State will take half the stock in
any road required by the wants of society, will at once induce the sub-
scription, by individuals, of the other half." Conceived then as a means
of extending benefits to all sections of the state, the Loan Law was a
paradigm of egalitarianism in public transportation policy.

To finance these new undertakings, the legislature approved the
issue of 3.1 million dollars in long~term 6 per cent bonds. Consistent
with the precedents established in 1825, the board of canal fund com-
missioners was authorized to issue the bonds, and the faith and credit
of the state was placed behind them. Not content even with the record
of 1836-37, the legislature enlarged its program still further in 1838
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by approving a $700,000 bond issue to supplement land-sale revenues

in support of the Wabash & Erie Canal's construction, which had begun
two years earlier. Appropriations were also made in 1838 for drainage,
grading and macadamizing of the Western Reserve & Maumee Road (the
former Federal military road), which ran along the Lake Erie shore from
a point near Cleveland to the Sandusky River,

The engineers of the canal commission had estimated the cost of the

new canal projects as 4 million dollars. Even if such a figure seemed

credible, the legislature thus agreed explicitly to double Ohio's state .

debt in order to build the expanded public works. But in addition ,the

state committed itself to apparently limitless funding of private trans-

port projects under terms of the Loan Law, The actual cost of the new

program proved to be about 15 million dollars, partly because a national

business depression during 1839-43 forced the state to borrow funds at

large discounts, but partly because the engineers' estimates of costs

had beenfar too optimistic,

The Loan Law is attached as Appendix C.

This law, which was limited in 1840 and completely repealed in 1842, set the
stage for some of the most glaring examples of financial abuse which resulted in the
expression of distrust of corporate and political power in the Constitution of 1851.
The annual report of the Auditor for 1849 (which is attached as Appendix D) contains
a statement of the stocks held by the state which illustrates the problem most
graphically. This report shows that the amount of turnpike, railway, and canal
stocks held by the state had a face value in excess of $3 million, and that on this
investment the state was collecting dividends of less than $39,000 annually. Further,
as may be determined by reference to the notes accompanying the auditor's report for
1848, the actual value of these stocks was estimated to be only $1 million, incidating
a loss to the state of approximately $2 million on these ventures.

These notes also contain the following highly significant statement:

"There was not a dollar in the Treasury for the payment of more than

half a million of interest coming due in May and July /1845/ , except such

sums as could be withdrawn from funds appropriated for other purposes;

nor were there any revenues from which funds would be received for this

purpose. The Fund Commissioners were, therefore, compelled to make tem-

porary loans for the payment of the greater part of the semi-annual in-

terest due in May and July of that year."

Obviously 1845 was a sadly typical year as far as the state's internal improvements
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were concerned,

Since the '"Loan Law' was repealed in 1842, the last bonds or stocks to be sold
were sold by the state in 1843, and canal construction was completed in 1845, the
excerpt of the two Auditor's reports which are attached to this memorandum, in all
probability give an accurate picture of the final outcome, in terms of dollars and
cents, of the state's involvement in the field of internal improvements over a pe-
~riod of 20 years.

At this point, reference must also be made to the act of February 28, 1846 entitled
"An act regulating the mode of proceeding where County Commissioners may be authorized
by law to subscribe to the capital stock of Railroads, Turnpike Roads, or other in-
corporated companies in this state''. This law, which was only two paragraphs in
length, required a majority vote at a general election on any question concerning
subscription by counties to the stock of corporations enumerated in the title, was
passed as the result of pressure from those areas of the state which believed that
they had not benefited £from internal improvements constructed since 1825, and
therefore felt themselves deprived in some manner, Prior to this time, local in-
volvement in internal improvements was the result of special legislation., Now, it
was state policy. At the time of the Constitutional Convention, it was estimated
that local debt of this type amounted to approximately $10 million., There was
some suggestion during the debates that the state assume this debt as a part of the
state debt, and undoubtedly the fear that this might come about caused the majority
to put a ban on further involvements of this type--which were mostly in railroads--

and specifically to prohibit the assumption of the debts of political subdivisions
by the state.

However, those localities which had begun projects before the enactment of
the new constitution were permitted to finish them, there being no intention on the

part of the framers of the document to prohibit them from doing so.
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In putting the Constitutional Convention of 1850-51 into context, is it also
necessary to have some understanding of Ohio's banking and railroad laws prior to that
time.

As has been previously mentioned, bank capital was not made subject to taxation

by the tax law of 1825, Periodically, thereafter, there were attempts to regulate

both the manner of their operation and their tax status, but none of these had been
successful. Beginning in 1839, there was a reform movement led by the Democrats to
impose some sort of order upon the operation of banks, including the establishment of
strict specie reserve requirements, the prohibition of suspension of specie payments.
for more than 30 days per year, and an attempt to have banks pay the state and its
workers in "hard" currency, instead of scrip or highly discounted notes as had been
widespread practice. However, the economic difficulties of the early 1840s--1839 to
1843 were depression years--made this requirement nothing short of a farce, since the
Treasurer himself at times encouraged breaking the law to obtain the money which was
required to finish the public works, particularly the Miami Extension Canal and the
Wabash and Erie Canal, and the workers on these projects preferred geteing paid with
any kind of money as opposed to not getting paid at all, On February 24, 1945, the
General Assembly finally passed a general law entitled "An Act to incorporate the
state bank of Ohio and other banking companies'". The purpose of this act was, once
again, to control and consolidate banking operations in the state., Section 60 of this
act required a bank to set aside 6% of its profits for payment to the state in lieu of
tax. A'percentage of profits' feature was common to many banking laws of the past
which, prior to this time, had all been special legislation. To that extent, the new
banking law offered nothing new,

Railroads, likewise, had long been in a favored position. It was not until Feb-
ruary 11, 1848 that the General Assembly passed an act regulating railroad companies.

Prior to that time, all incorporationg like the incorporation of banks, had been
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handled as special legislation which showed a wide diversity of features, reflecting
the influence of incorporators and stockholders on the Legislature. Railroads, like
banks, were often taxed only on a percentage of their profits. The 1848 act made some
changes in this regard, but Section 17 of this law, which "reserved'" the right of
taxation to the General Assembly, is nevertheless a good example of how not to write
a tax law. It reads as follows:
"The right is hereby reserved to the General Assembly, to provide for

taxing such companies by any other mode than is now authorized by the pro-

visions of the act levying taxes on all property of the state according to

its true value; but not so as to require any such company, or the stock-

holders thereof, on account of the stock owned by them, to pay any greater

rate of taxes for the time being, than the general average of taxation for

all purposes on other property of equal value in those counties through which

such road may pass, or within the limits of which the same may be located;

and any existing railroad company may accept the provisions of this section,

and thereafter be liable to taxation, as provided by the act levying taxes

aforesaid, subject to the right of the General Assembly, herein reserved;

and provided, also, that any existing railroad company accepting any of the

provisions of this act shall thereafter be subject to the taxation herein

provided, subject to the right herein reserved."

This can hardly be considered a model tax law. However, given the railroad mania
which had existed in this state--77 charters had been granted between 1830 and 1840--
it must be considered a step in the right direction, although it was obviously not
enough to satisfy the framers of the 1851 Constitution.

Disillusionment with the "active state", as Scheiber calls it, contributed to
increasing pressure in the late 1840s for the calling of a constitutional convention.
Repeated attempts to enforce the payment of the public debt by legislation had ended
in failure, The state's losses under the '"Loan Law'" were becoming increasingly clear,
and the repeated failure to effectively regulate and equitably tax banks and railroads
in the state were becoming heated emotional and political issues., On February 23, 1850
the General Assembly, which was controlled by the Democrats, passed a law calling for
the election of delegates to a convention. It was to consist of 108 members, the

same number as were serving in the General Assembly at the time. The election was

held on the first Monday in April, 1850 and the results strongly favored the Democrats.
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The first meeting of the Convention took place on May 6, 1850 at Columbus. On May
10, the committee appointed to report a method of conducting the business of the con-
vention offered a resolution recommending that 16 study committees, including a
committee on public debt and public works consisting of 9 members and a committee

to study finance and taxation consisting of 5, be appointed. The appointments were
to be made by the president of the convention, William Medill, a man prominent in
Democratic politics for over a decade before the Convention. The appointilents to-
the various committees were announced on May 14. The make~up of the Committee on

Public Debts and Public Works and the Committee on Finance and Taxation is given below:

Name Age County Represented Occupation

Jacob Blickensderfer 60 Carroll, Tuscarawas Farmer

Aaron Harlan 47  Greene Farmer
William Hawkins, Chairman 53 Morgan Miscellaneous
Reuben Hitchcock 43  Cuyahoga Lawyer

John Johnson 43  Coshocton Farmer

J. Dan Jones 31 Hamilton Farmer
Thomas J. Larsh 41 Montgomery, Preble Surveyor
Albert V., Stebbins 39 Henry, Lucas Farmer

J. R. Swan 47 Delaware, Franklin Lawyer

Committee on Public Debts and Public Works
Ohio Constitutional Convention, 1350-1851

Name Age  County Represented Occupation
William Barbee 45  Miami Merchant
John Ewing 44  Hancock, Wyandotte Merchant

Seneca
V. B. Horton 47  Athens, Meigs Farmer
James Loudon, Chairman 54  Brown Lawyer
E. Wilson* 49 Ashland, Wayne Farmer

* Replacing Leander Firestone of Wayne and Ashland Counties, resigned.

Committee on Finance and Taxation
Ohio Constitutiomal Convention 1850-1851

The relative size of the committees is an indication of the relative importance
of their respective study areas in the eyes of the delegates. Also interesting to

note is the home county of each chairman. James Loudon, the chairman of the finance
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and taxation committee came from Brown County. Brown County is repeatedly mentioned
in the commentaries on the Ohio canal era-as being one of the bypassed counties in the
state's program of internal improvements, being located on the Ohio River approximately
equidistant from Cincinnati and Portsmouth. On the other hand, the Muskingum River
ran through Morgan County, the home of William Hawkins, chairman of the public debt
and public works committee, who had also been Speaker of the Senate in 1839, to which
session reference will be made later in this memorandum., The Muskingum Improvement
stands out as one of the prime examples of the waste which permeated the second phase
of canal constructién beginning in 1836, The 1836 estimate of its cost was $400,000,
but its total cost, mainly due to changes in design caused by engineering difficulties,
was $1,662,000. It is not difficult to imagine the attitude of these gentlemen toward
the financial plight of the state at the time of Convention. There must also have been
‘a very substantial agreement from the beginning on the outlines of the two proposed
articles on which these committees worked, because they submitted their reports in a
startlingly short period of time. Report No. 1 of the Committee on Public Debts and
Public Works reached the Convention on June 4, hardly three weeks after the committees
were appointed. (The report is attached as Appendix E-1), This was the only report
that the committee was to write, As a comparison with Article VIII of the 1851 Consti-
tution shows, there was relatively little change between the report and the final
product endorsed by the Convention. (Articles VIII and XII of the 1851 Constitution
are attached as Appendix E-4).

The finance and taxation committee submitted its first report on June 20. (This
report is attached as Appendix E-2). This committee submitted a.second report on Feb-
ruary 18, 1851. (This report is attached as Appendix E-3). The éecond report went
through some additional changes. However, even the first and second reports of this
committee, when they are compared to the final product of the convention, namely Article

X11, show a great degree of agreement regarding design and purpose between these reports

and the final product.
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In general, the purpose of the Convention as the delegates saw it--at leasu as
far as fiscal policy was concerned--was the prescription in the Constitution of a
method for paying the public debt, preventing either the state or its political sub-
divisions from incurring further debt, preventing the assumption of local debts by
the state, bringing as much property as possible onto the tax rolls, and generally re-
stricting the fiscal powers of the Legislature, for which there was a pervading feeling
of distrust.

Any degree of knowledge of the state's political and fiscal problems for the
twenty-five year period preceding the Convention makes the reading of the provisions
which were incorporated into the 1851 Constitution in Articles VIII and XII, very nearly
anti-climactic. The debates themselves are largely rhetoric,and lead to the inescapable
conclusion that the purpose of the 1851 Constitutioh, at least as far as public debt
and public works and finance and taxation are concerned, was to solve immediate problems
created under unwise laws--most of which had already been repealed--the failure of state
officers to carry out existing laws as they were intended to be carried out, or the
failure to enact laws--particularly regulatory laws-- which a majority of the people
felt were needed.

Of the problems facing the Convention, no doubt the problem of the state debt
was the most vexing. At the time of the Convention, Ohio had approximately 2,000,000
inhabitants, and a tax base of $430,000,000 from which it was extracting $3 to $3.5
million per year in taxes for state purposes. The exact amount of its debt is somewhat
difficult to determine, for the reason that bookkeeping methods were, to say the least,
often very informal, and the word ''debt' was defined according to one's political
outlook. But a guess of $16 to $19 million would seem reasonable.

There were some delegates who complained that the reports which were being sub-
mitted went into too much detail in trying to solve the problem of repayment. The
chairman of the public debt and public works committee, however, defended this approach

with a great deal of vigor:
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"1 regret, Mr. Chairman, the necescity we are under of entering into
this matter of details more than heretofore., The Legislature of this
State, so.far as the state debt is concerned, have proven themselves nott
to be entitled to the utmost degree of confidence. Upon entering into a
system of public improvements in the state of Ohio, there was a law passed,
and which exists at this time, and which if it had been regarded, would
not only have saved out state from the extent of debt in which we are in-
volved but would have provided by this time a large fund for the extinguish-
ment of it. That wise law--for we believe it to be such--was disregarded.
1 apprehend it as our duty to pay attention to the impressive lessons of
the experience here. There was a deception worked upon the people of this
state, or they would not have tolerated the system, by which we are in-
volved in debt. The fund provided for by the law of 1825 was used for a
different purpose and was used to save the levying of taxes, and by the
refusal of the legislature to levy taxes to meet the interest upon our
increased liabilities, a deception was worked upon the public mind. By
means of that deception, they tolerated this rapid expenditure in the
public works of the State of Ohio, and by that means out debt accumulated
to his present amount. Had they adhered to the provisions of that law, the
burthen of taxation would have been felt by the people as the debt in-
creased, and they would have checked the expenditure at the proper time.
They were deceived, I will repeat, or they would not have tolerated the
expenditure, Now I would like to bind the Legislature to do their duty
to the people of this state. It is manifest, in my opinion, that here-=
tofore this matter had been neglected."

No doubt Mr. Hawkins was here expressing the most profound sentiment of the
Convention.

At this point, and for the purposes of this memorandum, it seems appropriate
to offer some impressions and observations on the various sections of Articles VIII
and XII which were adopted by the Convention. Article VIII, Section 1, of course,
contains the $750,000 limitation on state debt. Readers of our present Constitution
have often wondered where this limit came from, It develops that in writing this
section the committee originally had in mind amounts of $500,000 to $1,000,000. The
report was written with the $750,000 limitation inserted "'as a matter of convenience'.
It was obviously intended only as a basis for discussion, but given the temper of the
Convention, it was left untouched. The provision concerning the contracting of debts
to repel invasion, etc. in Section 2 was inserted with practically no discussion. Its
basis is that the delegates remembered that during the Mexican War the state had con-

tracted debts of this type and thought that such 3 sfteeiion could arise sgefyi-~:

Section 3, which
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forbide the creation of debt except as set forth in Sections 1 and 2 of this Article,
is self-explanatory; It is the result of the abuse of the privilege of creating debt
in the previous 25 years, and is a complete reversal of the attitude expressed in the
Ohio Constitution of 1802. Section 4, concerning the extension of the credit of the
state and its becoming a joint owner or stockholder, was intended to forbid what the
"Loan Law' of 1837 had allowed. Section 5, concerning the assumption of debts of
political subdivisions by the state, forbids what was suggested by some delegates from
. those areas which did not benefit by the 1825 canal law and its progeny and the 1837
"Loan Law." Sections 7 through 11,concerning the sinking fund,are simply an attempt
to imbed in the Constitution what had been mandated by statute since 1825 but never
accomplished because of the failure of the Auditor, the Legislature and the Governor
at various times, to demand that the state debt be reduced. The "$100,000 plus 6%
compound interest" formula found in Section 7 is of no particular significance, except
as a symbolic commitment to the payment of the debt. The committee which wrote the
report had originally recommended a figure of $1,150,000. This amount could have paid
$900,000 interest and $250,000 on the principal in 1851. However; because of opposition
from the poorer sections of the state, this sum, which the committee did not really
expect the Convention to approve, was rejected in favor of a smaller sum. (Incidentally,
this formula is essentially the one contained in Section 1 of "an act to provide for
the extinguishment of the public debt of Ohio", passed by the General Assembly on Feb-
ruary 24, 1848.) The arrangement prescribed in Section 9, of having the sinking fund
commissioners report their financial needs to the Governor for transmission to the
General Assembly, which was to assess the necessary tax, signaled a major change from
established practice--embodied even in Section 9 of the Committee report--of having
the Auditor assess the tax. The inclusion of the Board of Public Works in the con-
stitution§)in Sections 12 and 13 of this Article is simply a throwback to the:mid-

1830s, when the Canal Commission became more and more the object of political interest
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and pressure. In 1836, a year when the Democrats controlled the General Assembly, and
William Medill was President Pro-tem of the Senate, they abolished the Canal Commission
and created in its stead the Board of Public Works, strictly as a political move. A
short while later, when the Whigs regained control, they in turn abolished the Board

of Public Works and reinstated the Canal Commission. This cycle of abolition and
resurrection occurred several times during this period, and some members of the Con-
vention thought that this procedure had been "a disgrace", and to assure that it would
not recur again, the Convention established the Board of Public Works as a constitutional
office.

Now, to touch briefly on the provisions of Article XII. Section 1 of this Ar-
ticle, concerning the levying of poll taxes, is the only provision of the Constitution
of 1802 in the field of finance and taxation which was carried over from it. Section
2, containing the "uniform rule" and the exemptions was one of the most difficult sec-
tions for both the committee which wrote it and the Convention, The most debated
point, however, was not the "uniform rule," but rather the question of exemptions--
particularly the exemption of church property. Section 2 of the first report of this
committee came to the floor of the Convention with a blank as to the amount of such
exemptions, After the report had been recommitted to it, the committee rewrote the
exemptions provision, and placed a $2,000 ceiling on the amount. However, Article XII,
Section 2 as adopted by the Convention contained no limit. This was one of the most
emotionally charged issues of the convention, to which that body devoted at least
- four or five days of .debate.

There is, really, very little discussion of the "uniform rule'"in the debates,
Its inclusion and wording did not seem to bother anyone, and one gets the definite
impression that the original intent of this rule was only to assure that every kind
of property which was subject to taxation was equally taxed, regardless of its owner-
ship. Its origin is apparently traceable to the exemption provision of the 1825 tax
law which, as will be recalled, taxed the capital of merchants and exchange brokers

while omitting banks, and to the resentment engendered by the exemption of real
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property of railroade, which had become general practice. There is no indication
which this writer was able to ascertain that the "uniform rule", as .originally
conceived, was intended to.prohibit the classification of real property.

Section 3 of Article XII was the finance and taxation committee's contribution
to the convention's attack on banks, The inclusion of this section in this article is
another instance of overlap both in the work of the various committees and in the
constitutional provisions they produced. The Convention adopted an article on cor-
porations, namely Article XIII, Section 4 of which provides as follows: 'The prop-
erty of corporations, now existing or hereafter created, shall forever be subject to
taxation, the same as the property of individuals.'" And Section 7 of Article XIII
provides as follows: '"No act of the General Assembly, authorizing associations with
banking powers, shall take effect; until it shall be submitted to the people, at the
general election next succeeding the passage thereof, and be approved by a majority
of all electors voting at such election." Obviously, if this provision belonged in
the Constitution at all, it should have been put in the article on corporations.
Section 4 of Article XII, providing for the raising of revenues sufficient to defray
the expenses and to pay the interest on the state's debt, and Section 5 of that Ar-
ticle, providing for the levying of taxes in pursuance of law and of the application
of them to stated objects, were put in the Constitution to prohibit borrowing to
pay interest on the state's debt, which as we have seen was a common practice, and to
prohibit the raising of a tax for one stated purpose and its disposal for another
purpose. Section 6 of Article XII, which absolutely prohibited the contracting of
debt for internal improvement, contained the distilled reaction of the Convention to
the "active state'. It is interesting to note that the first report of this committee,
in Section 8, would have permitted the contracting of debt for internal improvements
upon a majority vote at the next general election following the passage of a law by

the General Assembly. However, opposition to this approach was so strong that the
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deleting this provision
amendment of this section/on the floor of the Convention was accepted without dis-

cussion,

One is compelled to the conclusion that the Constitution of 1851 did not lay
down any fundamental or general principles or provide for a comprehensive system of
taxation. It was never meant to do so. Instead, it was meant to solve specific
problems which have long passed into history--problems which it attempted to solve by
a piecemeal approach., Perhaps, the constitutional legislation to which they gave

rise should pass into history, also.
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APPENDICES

(Note: Due to the limitation of space, the appendices to the paper dated
November 10, 1971, and entitled "The Historical and Political Context of Article VIII
and XII of the Constitution of 1854" are omitted. Following are the citations to
the materials covered by each such appendix.)

Appendix A "An act to provide for the internal improvement of the State of Ohio
by navigable canals'" (popularly known as the 1825 Canal Law), 23 Ohio
Laws 50,

Appendix B Annual Report of the Auditor of State for 1848 (Printed in 47 Ohio
Laws). ‘

Appendix C "An act to authroize the loan of credit by the State of Ohio," etc.
(popularly known as the 1837 Loan Law or Plunder Law), 35 Ohio Laws 76,

Appendix D Annual Report of the Auditor of State for 1849 (Printed in 48 Ohio
Laws).

Appendix E~1 Report No. 1 of the Committee on Public Debt and Public Works, Con-
stitutional Convention of 1850, 1 Debates 292 (June 4, 1850).

Appendix E-2 Report of the Committee on Finance and Taxation, Constitutional Con=-
vention of 1850, 1 Debates 513 (June 20, 1850),

Appendix E-3  Report No. 2 of the Committee on Finance and Taxation, Constitutional
Convention of 1850, 2 Debates 651 (February 18, 1851).

Appendix E-4 Articles VIII and XII of the Ohio Constitution as adopted by the Con-
vention, 2 Debates 861 and 863, respectively (March 10, 1851).
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Constitutional Revision Commission

Finance and Taxation Committee
February 16, 1972

MEMORANDUM
Basic Debt Limits in State and Commonwealth Constitutions

The Hawaii Constitutional Convention Studies on taxation and finance provisions
of American state and gommonwealth constitutions, published in July, 1968, indicated
that, at that time, twenty-two (22) state constitutions required referenda for in-
curring debts for capital improvements and other purposes. These included the fol-
lowing:

Alaska
Arkansas
California
Idaho
Illinois
Iowa

Kansas
Kentucky

9. Maine

10. Michigan

11. Missouri

12. Montana

13. New Jersey
14, New Mexico
15. New York

16. North Carolina
17. Oklahoma

18. Rhode Island
19. South Carolina
20. Virginia

21. Washington
22. Wyoming

. .

O~ WLWN
- L] -

The study listed a somewhat smaller number of states--nineteen--as requiring
constitutional amendments to incur debt. This group included the following:

1. Alabama

2. Arizona

3. f£olorado

4. Florida

5. Georgia

6. Indiana '
7. Louisiana

8. Minnesota

9. Nebraska
10. Nevada

11. North Dakota
12. Ohio
13. Oregon

14, Pennsylvania
15. South Dakota
16. Texas

17. Utah

18. West Virginia
19. Wisconsin
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Minnesota was erroneously included in this group because in November, 1962
that state had done away with a referendum requirement and, in Article 9, Section
6 of its constitution, substituted a three~fifth (3/5) majority vote of its leg-
iglature instead.

The Hawaian study also listed seven (7) states as having no state debt limits.
These states included:

. Connecticut

. Delaware

. Massachusetts
. Mississippi

. New Hampshire
. Tennessee

. Vermont

NOYWL W N

Two of the above--Delaware and Massachusetts--were listed as requiring spe-
cial majorities of their legislatures,--three fourths (3/4) and two thirds (2/3)
respectively~-~-the others as requiring none. This group should also have included
Maryland. Article III, Section 34 of its Constitution, which governs state debt,
merely requires all such debt to mature in fifteen (15) years. Minnesota also
belonged in this group, as previously noted.

In 1968, Hawaii had a state debt limit not subject to referendum of fifteen
(15) per cent of assessed valuation, prescribed in Article VI, Section 3 of its
Constitution.

In summary, in mid-1968, there were twenty~two (22) states which required
referenda to incur state debt, eighteen (18) which required constitutional amend-
menkts, nine (9) which had no debt limit, and one which had a debt limit tied to
assessed valuation and not subject to the referendum. The Commonwealth of Puerto
Rico had a '"'debt service to revenue formula’ prescribed in Article VI, Section 2
of its constitution, an amendment adopted in 1961.

Between 1968 and 1971, changes occurred in the state debt provisions of
several state constitutions. These included:

1. Havaii - switched from an "assessed valuation'" basis to a "multiple
of general fund" basis:'". . . provided that such bonds at the time of
authorization would not cause the total of state indebtedness to ex-
ceed a sum equal to three and one-half times the average of the general
fund revenues of the state in the three fiscal years immediately pre-
ceding the session of the legislature authorizing such issuance,''--
Article VI, Section 3, approved November 5, 1968.

2, TFlorida - switched from requiring a constitutional amendment to requiring
a referendum, and fixed the maximum outstanding principal of the state
debt at fifty (50) per cent "of the total tax revenues of the state for
the two preceding fiscal years.''- Article 7, Section 11, 1968 Revision,
ratified November 5, 1968,

3! Jilineis - switched from requiring a referendum to requiring a three-
fifth (3/5) majority vote of the legislature or a simple majority in
a referendum, and set no limit. Article 9, Section 9(b), 1970 Consti-~
tution, adopted December 15, 1970.
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4. Pennsylvania - switched from requiring a constitutional amendment to a
"multiple of annual tax revenues' formula: " ., . . one and three-quarters
times the average of the annual tax revenues deposited in the previous
five fiscal years . . ." Article 8, Section 7(4), 1968 Amendment, adopted
April 23, 1968.

5. Virginia - changed the basis of the debt limit from assessed valuation
to a multiple of annual state tax revenues derived from income and sales
taxes: ". . . twenty-five per centum of an amount equal to 1.15 times
the average annual tax revenues of the Commonwealth derived from taxes
on income and retail sales . . . for the three fiscal years immediately
preceding the authorization . . ." All such debt is subject to refer-
endum. Article X, Section 9(b)ratified November 3, 1970.

So, as of this date in 1972, state and commonwealth constitutions fall into
the following categories on the question of a basic debt limit.

Those states which require referenda to incur debt still number twenty-two
(22):

1. Alaska

2. Arkansas
3. California
4, Florida

5. Idaho

6. Iowa

7. Kansas

8. Kentucky
9. Maine

10. Michigan

il, Missouri

12. Montana

13. New Jersey

14. New Mexico

15. New York

16, North Carolina
17. Oklahoma

18, Rhode Island
19. South Carolina
20. Virginia--within flexible limit
21. Washington

22, Wyoming

Those states which require constitutional amendments to incur debt have
dropped to sixteen (16):

Alabama
Arizona
Colorado
Georgia
Indiana
Louisiana
Nebraska
Nevada

North Dakota

. . .

VoOo~NGUBPWMN -
- -

-
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10. Ohio

11. Oregon

12. South Dakota
13, Texas

14. Utah

15, West Virginia
16. Wisconsin

Those states which have no debt 1limit number ten (10):

Delaware--three fourths (3/4) majority of legislature required

1.

2. Illinois--three fifth (3/5) majority of legislature required

“3. Massachusetts-~two thirds (2/3) majority of legislature required

4., Minnesota-~three fifth (3/5) majority of legislature required

5. Connecticut

6. Maryland --Note: fifteen (15) year maturity limit is shortest in
nation, and acts as a debt limit in practice

7. Mississippi

3. New Hampshire

9. Tennessee

10. Vermont

Flexible debt limits not subject to referenda are found in Hawaii, Pennsyl-
vania and Puerto Rico. Hawaii and Pennsylvania have "multiple of annual tax
revenues' type formula, while Puerto Rico has a "debt service to revenue" type
formula,

SUMMARY
Jurisdictions requiring referenda to incur debt: 22
Jurisdictions requiring constitutional amendment to incur debt: 16
Jurisdictions having no constitutional debt limit: 10

Jurisdictions having flexible debt limits of "multiple of state tax revenue"
type, not subject to referendum: 2

Jurisdiction having flexible debt limit of ‘'debt service to revenue' type, not
subject to referendum: 1
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Ohio Constitutimnal Revision Commission
Finance and Taxation Committee

February 29, 1972

Comment on the Revenue Bond Aspects of
Article VIII, Section 2i and on Article
VIII, Section 13, as they affect the
State of Ohio.

Article VIII, Section 2i and Article VIII, Section 13 of the Ohio Constitution
are of particular interest at this time because the committee is considering various
methods of dealing with them in any revision it may suggest. It has been proposed
to the committee that it consider repeal of these sections, with a "savings clause'
assuring the validity of outstanding bonds and existing authorizing legislation
enacted to implement the constitutional provisions. It has also been proposed to
the committee that it consider recommending that these sections be left in the Con-
stitution, at least for the time being, because they permit financing arrangements
which would not be permitted in.their absence. The purpose of this memorandum is
to provide some of the factual and historical data needed to arrive at a conclusion
regarding the disposition of these provisions. '

Section 13

Article VIII, Section 13 of the Constitution was approved by the people on
May 4, 1965, It is intended to permit "industrial aid" revenue bond financing. The
insertion of this provision is clearly a reaction to the decision of the Supreme
Court of Ohio in State ex rel. Saxbe v. Brand, 176 Ohio St. 44, decided on March 18,
1964.

The General Assembly had, prior to that time, established the Ohio Development
Financing Commission '"in order to promoie the welfare of the people of the state, to
stabilize the economy, to provide employment, to assist in the development within the
state of industrial, commercial, distribution, and research activities . . ." The
0. D. F. C. was given power to "issue revenue bonds of the state," and, inter alia
to lend money to community improvement corporations and Ohio development corporations
and other bus#ness entities engaged in the establishment, location or expansion of
facilities for the stated purposes. The statute creating the 0. D, F, C. specifically
provided that the bonds which it was authorized to issue did ''not constitute a debt,
or a pledge of the faith and credit, of the State or any political subdivision there-
of."

On the basis of the foregoing statutory authority the Commission proposed to make
the three particular loans involved in Saxbe v. Brand: one to a community improve-
ment corporation to acquire and expand an existing plant leased to a private corpor-
ation; another to a private corporation to build a new office building and to expand
an existing plant leased to a private corporation; and a third to a private corpor-
ation to aid in the building of a new manufacturing plant.

The Court held that the word ''credit' as used in Section 4 of Article VIII in-
cludes within its meaning (1) a loan of money and (2) the ability to borrow. It
also held that the credit of the state could not be loaned even where no debt of the
state, either direct or contingent, is incurred. The matter of ability to borrow
arose because a section of the 0. D. F. C. statute required that the prospective
borrower first show that he was unable to borrow the money to finance a proposed
project through ordinary financial channels at reasonable rates, and that 407 could
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not be financed even with a firet mortgage on the property. The Court found that the
statute in question permitted the extension of both types of credit by the state and
its political subdivisions and therefore violated Article VIII, Section 4 of the
Ohio Constitution, The end result of Saxbe v. Brand was to invalidate much of the
legislation underlying the 0. D. F. C. and community improvement corporations and
Ohio development corporations.

But, in State ex rel. Barton v. Greater Portsmouth Growth Corporation, 7 Ohio
St. 2d 34, decided on June 22, 1966, the Court upheld statutes embodying very similar
if not identical concepts, and in so doing relied squarely on Article VIII, Section 13:

"If the people think that aid to private enterprize
serves a public purpose and amend the Constitution

to so provide, barring some infringement of the fed~-
eral Constitution, such determination by the people
becomes the law of the state. The people have spoken
through their fundamental document.'

As of December 31, 1971, the following amounts of bonds had been issued under
Article VIII, Section 13, and its implementing legislation:

Issued by cities $255,815,000
Issued by counties 177,635,000
Issued by state 10,150,000
Issued by port authorities 7,000,000

$450,600, 000

Also, as of the foregoing date, the 0. D. F. C. was guaranteeing $5,733,000

in loans pursuant to the above constitutional section and its implementing legis-
lation.

In addition to having authority to issue revenue bonds and loan money--even to
municipal corporations--and to guarantee loans to private entities, the 0. D. F, C.
may also own property in its own name;, and lease such property for the stated pur-
poses. Presently, the statutes establishing the Commission and setting out its
powers and operation in detail are found in Revised Code Sections 122.39 to 122,62,
its powers being enumerated in detail in Section 122.42, Revised Code,

The references at the end of Article VIII, Section 13 are intended to validate
acts done under Amended Substitute H. B. 270, enacted on June 4, 1963 and relating
to the Ohio Department of Development and the Ohio Development Financing Commission,
and Amended Senate Bill 360 enacted on June 27, 1965, which amended Section 1724.03,
Revised (bde, relating to the establishment and powers of community improvement cor-
poratiens., Both of these acts, of course, predate Article VIII, Section 13,

Section Zf

The revenue bond provision of Article VIII, Section 2i, which Article was
adopted on November 5, 1968, attempts to answer the question 'When is a revenue
bond a revenue bond?" The 2i revenue bond provisions, like those in Section 13,
emerged from a history of legal interpretation in Ohio which made the issuance of
bonds which the General Assembly intended to be revenue bonds and which were inar-
guably to be issued for a proper public purpose but which were to be paid for wholly
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or in part from pre-existing sources of revenue--such as patieﬁt charges at staﬁe
mental hospitals, a procedure fraught with unpredictability and, at times, embarass-
ment to the state and the other parties involved in a proposed transaction.

Section 2i revenue bonds may be issued for the following pﬁrposes:
(1) wmental hygiene and retardation
(2) parks and recreation’

(3) state-supported and state-assisted institutions of higher education,
including technical education

(&) water pollution control and abatement and water management
(5) housing of branches and agencies of state government.

Generally, Section 2i mandates that revenues produced by an agency or facility
be pledged to the payment of that particular facility or the facilities of that par-
ticular agency. This section also specifically authorizes the application of "other
revenues and receipts' to the payment of the obligations authorized, and states that
such obligations may be secured '"by a pledge, under law, without necessity for
further appropriation." 1In view of the legal interpretations in Ohio on the ques~-
tion of what constitutes a revenue bond, the latter two provisions are of particular
significance.

This committee is already aware of Kasch v. Miller (1922), 104 Ohio St. 281,
a case involving the Department of Public Works and water conservation project,
There, the Supreme Court found that there was no "debt" in violation of Article VIII,
Section 3 £E/here the entire improvement is to be paid for by the issue and sale of
bonds in the name of the state, and the principal and interest are to be paid en-
tirely out of the revenues derived from the improvement or from the sale of the
corpus in case of default , ., ." If matters had always remained that simple, there
probably would be no revenue bonding provisions in Article VIII, Section 2i today.
But that was not to be, as the following illustrates.

In 1939, the General Assembly established the Public Institutional Building
Authority, ''to provide for the construction, equipment and improvement of buildings,
in cooperation with any federal agency or otherwise, for the use of the benevolent,
penal and reformatory state institutions,"

Section 2332-4, General Code gave the authority the following powers:

(1) To acquire and hold, under and as against the state
of Ohio, the interest in lands of the state hereinafter defined.

{(2) To make contracts of every name and nature and to
execute all instruments necessary and convenient for the accomplish-
ment of the foregoing purposes and the carrying on of its business.

(3) To permit the use of any building or facility con-
structed or improved by the authority, by the state department for the use
of which the same has been constructed or improved, while the authority
shall retain title thereto as hereinafter provided; and to fix, alter
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and charge rentals, rates and other charges for such use, in such

amounts or rates as it may determine to be necessary for the purpose

of providing for the payment of the expense of the authority, the

construction, improvement, repair and maintenance of such building

or facility, the payment of the principal of and interest on the obligation of the
authority, allocable to such building or improvement, and to fulfill the

terms and provisions of any agreements made with the purchasers or holders

of any such obligations.

(4) To borrow money from a federal agency or otherwise,
make and issue negotiable notes, bonds and other evidences of indebtedness
or obligations (hereinafter called '"bonds'), in the name of the state
of Ohio and to secure the payment of such bonds or any part thereof by
pledge or deed of trust of all or any of its revenues, rentals and
receipts; and to make such agreements with the purchasers or holders
of such bonds, or with others in connection with any such bonds, whether
issued or to be issued, as the authority shall deem advisable; and in
general to provide for the security for said bonds and the rights of the
holders thereof,

(5) Without limitation of the foregoing, to borrow money
and accept grants from, and enter into contracts or other transactions
with any federal agency as provided for in this act.

(6) To pledge, hypothecate or otherwise encumber all or any
of the revenues, rentals or receipts of the authority as security for
all or any of the obligations of the authority.

(7) To do all things and acts necessary or convenient to
carry out the powers granted to it by this act or any other acts,

o Prowvided, however, the authority shall have no power to
acquire by lease or purchase any lands not owned, leased or operated
by the state of Ohio.

Provided, however, that the authority shall have no power
at any time, Qor in any manner, to pledge the credit or taxing power of
the state, nor shall any of the bonds or other obligations issued
hereunder be deemed to be indebtedness of the state'

Section 2332-8, General Code prescribed the remedies of bondholders in case
of default. Such rights included the appointment of a receiver who was to possess
"all of the powers necessary or appropriate for the exercise of any function spe-
cifically set forth herein or incident to the general representation of the bond-
holders in the enforcement and protection of their rights."

Pursuant to the authorizing legislation, the Authority entered into a 25-
year lease agreement, wherein the Authority agreed to enlarge, repair and con-
struct buildings at ten mental hospitals of the state, then under the jurisdiction
of the Department of Welfare. In return, the Department pledged "every part of its
available resources and income' to the payment of an annual rental of $421,500 and
$10,000 annually toward the general expenses of the Authority. The Authority was
to finance the improvements in question by the issuance of revenue bonds in the
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amount or 7,700,000, Tuo bomda. on thei. Jace, were negotiable, stated that

the bonds were ''secured by a first, direct, and exclusive charge and lien upon

a sufficient portion of the revenues, rentals and receipts of said Public In-
stitutional Building Authority," and stated that no part of the bonds '"constitute

an indebtedness of the state of Ohio nor a charge on the credit of taxing power
of the state.™

However, in State ex rel. Public Institutional Business Authority v. Griffith
(1939), 135 Ohio St. 604, the Supreme Court invalidated the proposed contract, as

well as a part of the underlying legislation. The syllabus of the case reads as
follows:

1. The debt limitation prescribed by Sections 1 and 3 of Article
VIII of the Ohio Constitution does not apply to an indebtedness
incurred in the procurement of property or erections of build-
ings or structures for the use of the state, to be paid for
wholly out of revenues or income arising from the use or oper=
ation of the particular property for the procurement or con=
struction of which the indebtedness is incurred. (Kasch v. .
Miller, Supt. of Public Works, 104 Ohio St. 281, approved and followed.)

2. UWhere additions or improvements are made to property owner by the
state, and the whole or a part of the revenue arising from the use
of the combined existing property and such additions or improvements
is pledged by the state or its authorized board or agency as the
sole and exclusive source of payment of the construction cost of
such additions or improvements, an indebtedness is incurred by the
state within the contemplation of the state consgtitutional debt
limitations.

3. Bonds issued pursuant to and based upon a resolution of the
Public Institutional Building Authority of the state, author-
izing the issuance of its revenue bonds for the construction
of any buildings or additions to buildings on income=-producing
state property, payable from tentals derived from such state
property, and a contract between the building authority and
the Department of Public Welfare whereby the promises of the
latter to pay to the former rentals sufficient to service
such bonds solely from income or revenue derived from the
operation of such buildings and properties, old as well as
new, create an indebtedness of the state within the meaning
of the debt limitations of the Constitution and are therefore
void.

In the opinion, the Court noted several other factors, including the fact
that both the Authority and the Department were agencies of the State, and that
the Department received its income and revenues exclusively from patient charges
and the general revenue of the State. Also, the Court noted that the proposed
bonds were negotiable on their fact, which, in the Court's view, made the promise
to pay unconditioned by the low merchant,

The Court also found fault with the length of the lease in question, saying
at pages 619-620:
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"The Department of Public Welfare is dependent for its resources

upon legislation to provide the revenues from pay-patients in its
hospitals or otherwise and to turn such revenues over to its own

use, These are public funds, at all times subject to legislative
control, That this is true is shown by the legislation now under
consideration which assumes to divert a portion of such funds to

the servicing of these bonds,

A future general assembly may revoke this grant and divert
these funds to other purposes. Nothing but a constitutional in~
hibition could prevent such action. No general assembly can
guarantee the continuity of its legislation or tie the hands of
its successors, Who knows what demands for public revenues and
public funds may be more pressing within the next quarter century?
Who knows the necessities of future general assemblies, finding
the public revenues permanently pledged by their predecessors for
the servicing of similar bonds, as to which there is no limit and
no constitutional limitation under the claim of the relator? 1In
the case of State, ex rel. Fletcher, Atty. Genl., v. Executive Council
207 Towa, 923, 223 N.W, 737, the court had under consideration a
legislative enactment which assumed to make the legislation providing
for the servicing of similar revenue bonds irrevocable until the bonds
were liquidated., The court in the course of its opinion szid: "In
the absence of any constitutional provision to such effect, no general
assembly has power to render its enactment irrevocable and unrepealable
by a future general assembly. No general assembly can~guarahtee the
span of life of its legislation beyond the period of its biennium. The
power and responsibility of legislation are always upon the existing
general assembly., One general assembly may not lay its mandate upon
a future one, Only the Constitution can do that. It speaks as an
oracle, and stands as a monitor over every general assembly., . . . .
The power of a subsequent general assembly either to acquiesce or to
repeal is always existent."

In conclusion, the Court focused its attention on the statutory authorization
for the intervention of a receiver, saying at pgs., 622-623:

"Clearly such receiver would have the same right and powers
as receivers generally have and are given by the court as to custody
of property for the benefit of creditors in cases of insolvency. Un-
doubtedly, such receiver, representing the creditor bondholders,
would be authorized to operate the property independently and ex-
clusively, and would not be obliged to deal with the defaulting welfare
department for the use of the same. In ordinary course, unless the
state in some way came to the rescue to redeem its property, the re-.
ceiver could bring about a sale of the remainder of the leasehold
estate of the authority in these properties, to liquidate the bonds.
With these possibilities existent in this scheme of financing the
Court holds that the obligation of the welfare department in con-
nection therewith creates an indebtedness on the part of the state
and is in contravention of Sections 1 and 3 of Article VIII of the
Constitution., The court also holds that Sections 2332-~3a, 2332-4 and
2332-5, of the General Code, are unconstitutional and void in so far
as they authorize the transfer of income-~producing property of the
state to the authority, the rentals from which are to service the bonds
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issued by the authority.

The court is always reluctant to disapprove legislative
enactment, especially as in this case, when its purpose is the
amelioration of the urgent needs of the state in the care of
its wards but, to approve this legislation, in the opinion of
the court, would be to open the way to similar schemes of fi-
nancing upon the part of the state and its municipalities which
could not but result, in many instances, in financial disaster."

Having lost once, the P. I. B. A. returned to litigate again during the following
year, in State ex rel, Public Building Authority v, Neffner (1940), 137 Ohio St. 390. This
time, the facility to be constructed was a hospital at Apple Creek,

In the Court's words. "[EY he effect of the proposed plan would be the construc-
tion of the institutional building on the land of the state leased to the building
authority, the possession of the building being retained by the authority until the

termination of the lease. During such period, the building authority has the right
to fix the rentals for the building, and to alter the same from time to time, in
such amount as it determines to be necessary for the payment of the expense of the
authority with relation to the institution, i.e., the construction, improvement,
repair and maintenance thereof, and the retirement of the bonds as they mature."

~ .This time, the agreement provided that "the obligation of the department to pay

[the/ rental shall not be a gemeral or unconditional obligation of the department

or of the state of Ohio, but the same shall be payable only and solely from said fees."
The bonds, while still negotiable, stated clearly that they ‘'shall not be or

constitute general obligations of the authority or of the State of Ohio." Further,

the bonds stated that the bondholders could look for payment only to the special

fund created for the purpose.

Still, the Court invalidated the proposed transaction, saying at pgs. 398-399:

"Therefore, the question is squarely presented whether the De=-

" partment of Public Welfare can be authorized to pay the entire
sum which it receives for the care of patients to another state
department to be expended in its entirety for the construction
and upkeep of a building, leaving the entire cost of the medical
treatment, care and food and other expenses of the support and
maintenance of patients to be paid from other state funds. The
obligation of the state to its wards is one which must be met from
its general revenues, and any reimbursement it may receive by
virtue of the provisions of Section 1815-12, General Code, is paid
to the Treasurer of State. That section requires that the treasurer
of each county pay to the Treasurer of State the amount chargeable
against such county for the preceding six months for all inmates
not otherwise supported. If the money paid in reimburscment by
counties and others may be diverted to the payment of the bonds in
question, leaving the state with the clear duty to care for its
wards from general revenues secured from taxation, the state will
have certainly incurred a debt, whether it be direct or contingent.
An obligation in a definite amount would be incurred under the
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rental contract, for the Department of Public Welfare assures
the institutional building authority that the state will house
3,000 patients, or as many as are possibly available, in such
institution at a rental fixed by the authority and changeable
at its instance for the life of the bonds, which is tantamount
to an agreement to pay a fixed sum annually just as if the
state had agreed to pay the interest and the accruing principal
installments by warrant drawn upon the treasurer.

Where substantial funds which have heretofore gone into the
general funds of the state treasury are pledeed to liquidate such
bonds, thereby requiring the state to seek and secure revenues
otherwise in order to meet its obligations to care for and support
its wards, then the obligation of those bonds does become the
ultimate obligation of the state. To hold otherwise would result
in an evasion of the constitutional limitations."(Emphasis added)

The P. I. B. A. cases of 1939 and 1940 seem to have established an extremely
narrow view of the state's revenue bonding authority.

In March, 1960, the Court decided State, ex rel., Preston v. Ferguson, 170
Ohio St. 450, which revolved around a 1959 statute under which the School Employees
Retirement Board and other boards were given the authority to buy and hold title
to land which tie Director of Highways "deems will be necessary for the improvement
of the state highway system," eventual resale to the Department of Highways. No
agreement between a board and the Department of Highways could extend beyond the
current two-year period for which appropriation had been made. This agreement could
be renewed for one or more two-year periods but not more than five years from the
date of the original agreement.

The validity of this arrangement was measured by the Court against the pro-
hibition of Article VIII, Section 3, and was upheld. The Court placed great stress
on the legal difference between a contract which may be "renewed" and a contract
which may be "extended," the former granting a right to enter into a new contract
upon the exercise of the option, the latter granting a right to extend the original
contract upon the exercise of the option. And, the Court noted, the Director of
Highways could not enter into a new contract unless he first ascertained (1) that funds
were available and (2) that there has been a specific appropriation for that purpose.:
Since the renewal of agreements was made contingent on the Director's ability to
fulfill thege requirements, the Court found the statute and proposed agreement at
issue in this case consonant with constitutional requirements., Paragraph 4 of the
syllabus reads:

"Section 5501,112, Revised Code, which authorizes the Director of
Highways, on behalf of the state, to enter into an agreement with
the School Employees Retirement Board to act as agent for the

board in the procurement of land which the director deems will be
necessary for the improvement of the state highway system and

which requires the state to purchase such land from the board within
the then current biennium unless such agreement is renewed for
periods of not exceeding two years duration but which requires

that the purchase be consummated by the state not later than

five years frxom the date of the original agreement, when read in
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pari materia with Section 131.17, Revised Code, which necessitates
a certificate of availability of funds, does not authorize the
creation of a debt within the purview of Sections 1, 2c and 3,
Article VIII, Ohio Constitution."

Apparently encouraged by the favorable result in Preston v. Fergusom, the
General Assembly attempted to establish/Bond mechanism based on che two-year
appropriation scheme which, it seemed, was pivotal in that case. In 1961, the
legislature enacted Section 129.41, Revised Code, pursuant to which the Commissioners
of the Sinking Fund were to issue 'certificates of obligation," which would have
matured at the end of the biennium for which they were issued, and would have been
renewable, at the option of the Commissioners, for three additional bienniums. The
proceeds of these "certificates of obligation' were to be used for the purposes
for which the funds were used in Preston v. Ferguson, and under much the same type
of agreement, except that the Director of Highways would have been under a mandatory
duty to purchase land held by the Commissioners on or before the expiration of an
agreement or any renewal. For this purpose, the Director would have been "authorized
to use any funds available to the department, subject only to the prior pledge of
such moneys for the retirement of the state highway bonds . . .

In State ex rel. Lynch v. Bhodes (1965) 2 Ohio St. 2d 259, this statute was
invalidated. At page 263, the Court states:

"In 1961 (129 Ohio Laws 518) after the decision of the
Preston case, the General Assembly enacted the statutes pursuant to
which the present so-called "certificates of obligation’ were
issued, Those statutes rely upon, but also represent a step and
a very long step beyond, the statutes construed in the Preston
case,

There, the School Employees Retirement Board had been author-
ized to invest their public pension and retirement funds in the
real estate which the Highway Director purchased for them under an
agreement of the Highway Director to repay with interest the
amount invested out of money appropriated to the Director for the
then current biennium.

The statutes involved in the instant case provide for similar
investments by the Board of Commissioners of the Sinking Fund,
However, they go further and purport to enable the Board of Com-~
missioners of the Sinking Fund to raise funds for those invest-
ments by selling certificates of obligation to the public."

The decision rested on the two-year appropriations provision of Article 1I,
Section 22. Apparently, although it is not stated in the opinion, the 'mandatory
purchase' provision of the statute at issue in the case was instrumental in bring-
ing about the outcome, a consequence of which $25,000,000 in bonds already sold
to a New York investment house had to be recalled.

It does not seem unreasonable to conclude that the final push for the passage
of Section 2i came from highway interests. But, at least as far as its revenue
bond aspects are concerned, the framers of Section 2i very evidently also envisioned
the laying to rest of a great deal of the constitutional uncertainty which had

1650




10.

surrounded the state's revenue bonding authority. For example, the Ohio Public
Facilities Commission was created in 1969 pursuant to Chapter 154. of the Revised
Code. It has authority to issue obligations for mental hygiene and retardation,
state supported and state assisted institutions of higher learning, and parks and
recreation., As such, it is probably the closest to being the heir of the Public
Institutional Building Authority of 1939, and the General Assembly took pains to
clearly identify the source of the Commission's power. Section 154.03, Revised
Code, pointedly states:

"Pursuant to the powers granted to the general assembly under
Section 2i of Article VIII, Ohio Constitution, to authorize

the issuance of revenue obligations and other obligations, the
owners or holders of which are not given the right to have
excises or taxes levied by the general assembly for the payment
of principal thereof or interesi thercon, and pursuant to other
authority vested in the general assembly, there is hereby
created a body, both corporate and politic, constituting an
agency and instrumentality of the state of Ohio and performing
essential functions of the state, to be known as the "Ohio
public facilities commission,' which in such name may contract
and be contracted with, sue and be sued thereon, and exercise
all other authority vested in such commission.by Chapter 154,
of the Revised Code."

In summary, it is evident that both Article VIII, Section 2i and Article
VIII, Section 13 embody revenue bonding concepts which, based on the case law
of this state, have received narrow or unfavorable treatment in Ohio, and any
recommendation in regard to these sections must be made with due regard to this

fact.
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State
oNnio
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Conn.*

- Delaware*

;Florida )

\¢ Georgia
Hawaii**
1daho
Ilinois*

Indiana

GENERAL REVENUES AND DEBT
RELATIONSHIP OF STATE OF OHIO TO OTHER STATES - 1970

(In Thousands of Dollars)

Rank Rank Full Faith
Popu- General $/Per Total $/Per and
lation Rank Revenues(l) Cap. Debt Cap. Credit Debt
10,652 6 2,798,329 7/49 11,631,898 7/25 731,480
3,444 21 1,203,261 21/34 742,871 16/19 86,877
302 50 | 1,184,327 22N 222,255 34)2 152,339
1,772 "33 762,564 32/15 90,929 43/45 -
1,923 32 613,362 35/41 100,810 41/44 12,116
19,953 1 9,542,602 1/9 5,334,537 2/15 1 4,653,358
2,207 30 853,861 28/23 124,352 38/43 1,491
3,032 24 | 1,090,900 25/32 11,919,455 4/4 | 1,621,160
548 46 285,929 43/6 420,519 27/1 334,589
6,789. 9 2,013,734 10/46 891,039 13727 -
4,590 15 1,503,603 19/39 870,190 14/23 16
770 40 548,879 37/2 528,175 24/3 357,388
773 42 264,849 45/27 33,102 49/47 456
11,114 5 4,044,801 4730 1,305,942 8/32 298,382
5,194 N 1,597,884 14/43 583,823 20/33 47,065
o @ e o e

Rank
$/Per

Cap.
7/23
32/32
28/3
-/-
41739
1/8
40/42
3/2
171
-/-
45/-
15/4
44/43
20/30
35/36

Full
Faith
Total & Credit
Non-Guar- Rank Debt as Debt as
anteed $/Per % of % of
Debt Cap. Rev. Rark Rev. Rank
900,418 6/26 58.3% 18 26.1% 18
655,994 11/8 61.72 17 7.2% 30
69,916 38/2 18.8% 40 12.9% 26
90,929 31/35] 11.9% 48 - -
88,694 33/39 16.4% 41 2.0% 39
.681,179 10/42 55.9% 21 48.8% 9
122,861 27/32 | 14.6% 43 | 0.2z 42
298,295 21/21 {175.9% 1 {148.6% 1
86,330 34/11 (147.2% 2 117.0i 2
891,039 7/14 44.2% 24 - ~
870,174 8/9 57.9% 19 - -
170,787 24/4 96.2% 5 65.1% 7
32,646 45/40 12.5% 46 0.2% 43
1,007,560 3/25 32.3% 28 7.4% 29
536,758 17/19 36.5% 26 2.9% 36
o @ ®
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-2 -
Full
Faith
. Rank Rank Full Faith Rank Non-Guar- Rank Eggzlas geg;egzt
Popu- General $/Per Total $/Per and $/Per anteed $/Per % of % of

State lation Rank Revenues Cap. Debt Cap. Credit Debt Cap. Debt Cap. Rev. Rank Rev. Rank
lowa 2,825 25| 1,025,386 27/31 97,999  42/49 9,100 42/40 88,899 32/43 9.6% 50 0.9% 40
Kansas 2,249 28 746,157 33737 223,590 33737 17,935 38/37 205,655 .23/24 30.0% 30 2.4% 38
Kentucky . 3,219 23| 1,173,255 24/25 1,224,078 9/8 305,656 19/19 918,422 5/1 104.3% 3 26.0% 19
Louisiana 3,643 20 1,542,279 17/16 864,987 15717 453,586 12715 ) 411,401 18/17 56.1% 20 | 29.4% 16
Maine 994 38 348,714 41/33 232,322 32/18 166,005 26/12 66,317 41/29 66.6% 16 47.6% 10
Maryland* 3,922 18| 1,551,544 16/22 11,145,879 10/12 570,047 10/14 575,832 14/1F 73.9% 14 36.7% 13
Mass, * 5,689 10 2,159,185 8/251}1 1,861,766 5/10 | 1,221,696 4/9 640,070 12/1% 86,2% 7 56.6% 8
Michigan 8,875 7 3,531,803 5/21 958,461 12/34 |7 127,392 30/35 831,069 8/22 27.1% 35 3.6% 34
Minnesota* | 3,805 19 | 1,644,925 13/14 462,512 25/28 393,662 14/18 68,850 39/47 28.1% 33 23.9% 22
Miss. * 2,217 29 839,122 30/26 455,186  26/22 324,866 18/13 130,320 26/31 54.2% 22 38.7% 12
Missouri 4,677 13| 1,346,526 20/48 141,922 37/50 35,690 36/38 106,232 28/4 10.5% 49 2.7% | 37
Montana 694 43 286,984 42/17 81,786 44/31 841 43/41 80,945 35/16 28.5% 32 0.3% 43
Nebraska 1,484 35 470,748 39/42 73,535 45/46 - -/- 73,535 37/37 15.6%2 42 - -
Nevada 489 47 239,747 47/8 34,117 48/40 22,838 37727 11,273 48/44 14.2% 44 9.5% 28
New Hampshire] 738 41 193,334 50/50 157,949  36/20 155,119 27/11 2,830 49/49 81.7% 11 80.2% 4
New Jersey | 7,168 8| 2,115,530 9/47 | 1,762,768 6/16 770,533 5/17 992;235 4718  83.3% 9 36.4% 14
New Mexico | 1,016 37 564,273 36/4 120,694  39/30 17,196 39/34 103,498 29/2d 21.4% 37 3.0% 35

New York 18,191 2| 9,012,408 277 7,387,836 1/6 3,836,254 2/10 3,551,582 1/7 82.0% 10 42.6% 1
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State

Full

N. CarolinJ 5,082 12

N. Dakota
Oklahoma
Oregon
Penna.**
Rhode Island
S. Caroling
S. Dakota
Tennessee*
Texas

Utah
Vermont *
Virginia
Hashington
W. VirginiJ
Wisconsin

Wyoming

TOTALS

Faith
Total & Credit
Rank Rank Full Faith Rank Non-Guar- Rank Debt as Debt as
Popu- General $/Per Total $/Per and $/Per anteed $/Per % of % of

lation Rank Revenues Cap. Debt Cap. Credit Debt Cap. Debt Cap. Rev. Rank Rev. Rank

1,763,043 12/35 541,591 22/35 441,122 13721 100,429 30/46 | 30.7% 29 | 25.0% 21

618 45 270,580 44/12 37,324 47/42 - -/- 37,324 44730 13.8% 45 - -

2,559 27{ 1,033,826 26/19 739,612 17/13 166,171 25724 573,441 15/3 71.5% 15 | 16.1% 24

2,091 31 807,364 31/24 689,680 19/9 689,672 8/6 8 50/50] 85.4% 8 | 85.4% 3

11,794 3] 4,057,129 3/36 3.220,438 3/14 752,891 6/25 .2,467,547 2/5 79.4% 12 | 18.6% 23

950 39 379,380 40/20 373,200 29/7 | 296,823 2177 76,377 36/27 | 98.4% 4 §78.2% 6

2,59 26 842,134 29/40 350,452  30/26 215,483 22/22 134,969 25/33 ) 41.6% 25 | 25.6% 20

666 44 246,756 46/28 29,932 50/48; - - -/~ 29,932 47/41 12.12 47 - -

3,924 17 1,182,101 23/45 416,228 28/36 347,670 16/20 68,558 40/48 1§ 35.2% 27 | 29.4% 15

11,197 { 41 3,394,131 6/44} 1,013,052 11/39 460,095 11/28 552,957 16/38{ 29.8% 31 13.6% 25

1,059 36 484,328 38/11 103,089 40/38 50,500 34/26 52,589 42/36 .2].3% 38 10.4%. 27

445 48 237,212 48/5 220,603  35/5 189,108 24/5 31,495 46/28 } 93.0% 6 | 79.7% 5

4,648 14{ 1,530,530 18/38 323,194 51/41 81,593 33/33 741,601 22/34 ¢ 21.1% 39 5.3% 33

3,409 22 1,579,992 15/10 719,724 18/21 88,326 N 631,398 13/10} 45.6% 23 5.6% 32

1,744 34 709,934 34/18 554,596 21/11 208,080 23/16 346,516 20/6 78.1¢ 13 ] 29.3% 17
4,418 16| 1,933,972 11/13 536,220 23/29 127,910 29/29 408,310 19/23} 27.7% 34 6.6% 31‘
332 49 201,422 49/3 51,091 46/24 - -/~ 51,091 43/12} 25.4%2 36 - -

202,428,000, [$77,754,639,000. $42,007 ,664,000. $20,840,577,000. $21,167,087,000.
o ® o | @ @ @ 9 o




a¥37

(1) A1l State Revenue except liquor store receipts and insurance trust revenue (e.g., workmen'’s compensation fund revenues).
. States having no debt restrictions (Il1linois removed restrictions in 1970).
*h States having flexible debt 1imits (Pennsylvania adopted formula in 1968).

NOTE: Excluding Illinois and Pennsylvania where debt liberalization was effected too recently to be reflected in the above
statistics, 9 of the 10 states with no debt restrictions are employing debt formulae rank in the top 15 states and
6 of the 10 are in the top 8 states in respect of Full Faith and Credit Debt as a percentage of General Revenues:
Connecticut 148.6%/No. 1; Delaware 117%/No. 2; New Hampshire 80.2%/No. 4; Vermont 79.7%/No. 5; Hawaii 65.1%/
No. 7; Massachusetts 56.6%/No. 8; Mississippi 38.7%/No. 12; Maryland 36.7%/No. 13; Tennessee 29.4%/No. 15;

Minnesota 23.9%/No. 22.

Source of Statistics: Bureau of Census, U. S. Department of Commerce.

(Statistics assembled, percentages calculated and ranking determined by NMWC).
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Ohio Constitutional Revision Commission
Finance and Taxation.Committee
April 10, 1972

Article XII, Section 11 Construed
as a Guarantee of First Claim upon
Revenues

Article XII, Section 11 provides:

"No bonded indebtedness of the state, or any political sub-divisions thereof,
shall be incurred or renewed, unless, in the legislation under which such
indebtedness is incurred or renewed, provision is made for levying and
collecting annually by taxation an amount sufficient to pay the interest
on gaid bonds, and to provide a sinking fund for their final redemption
at maturity."

This section was added rather late and at an unusual time--on third reading--to
Article XII as it was adopted by the 1912 Constitutional Convention. The Convention
had originally agreed on a provision which would have required the repayment of at
least 2% of the principal of each outstanding issue every year, thus theoretically
allouing the issuance of fifty-year bonds, if desired, while at the same time assul-
ing that the principal of a debt would have to be paid off within a constitutionally
mandated period of time.

The opponents of this approach argued that the bond market would not accept
serial bonds, the first of which would mature within one year after the bonds were
issued, the argument being that bond buyers do not like being bothered with having
to find a means of reinvesting their funds so soon. This must have been a quite
persuasive argument, because the Convention subsequently adopted the present pro-
vision instead, which, of course, contains the then more familiar concept of a
sinking fund.

Soon after the provision was adopted, the Supreme Court in a series of cases
made clear (1) that it considered Section 1l mandatory and (2) that the mandate of
the section had to be carried out even if, by so doing, a subdivision would become
unable to levy taxes for any other purpose, (Presumably, since the section also
applies to the state, the state could be in a like position, although there are no
cases on this point),

This aspect of Section 11 is clearly highlighted by the following passage from
State ex rel, Bruml v, Brooklyn (1933), 126 Ohio St, 459. While the statutory ci-
tations given in the case are to the General Code and not the Revised Code the cases
cited in it do not appear to have been overruled, and the essential point of the
passage appears as valid today as when it was written:

"Coming now to the question whether taxes for debt charges are preferred
to those for current expenses, we are of opinion that interest and
principal due on bonds such as are involved in this case are entitled to
preference, within the statutory and constitutional limitations. Such
was the conclusion in the case of State ex rel,, Southard, Dir. of Health
vs, City of Van Wert, ante, 78, 184 N. E., 12, the statute (Section
5625.:15, General Code) providing for current expenses outside the fifteen-
mill limitation,

Section 11 of Article XII of the Ohio Constitution provides: 'No
bonded indebtedness of the state, or any political sub-division thereof,
shall be incurred or renewed, unless, in the legislation under which
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such indebtedness is incurred or renewed, provision is made for levying
and collecting annually by taxation an amount sufficient to pay the in-
terest on said bonds, and to provide a sinking fund for their final re-
demption at maturity.

This section was considered by this court in the case of Link vs.,
KRarb, Mayor, 89 Ohio St., 326, 104 N. E., 632, the second paragraph of
the syllabus reading: ‘'Section 11 of Article XII of the Constitution
of Ohio requires the taxing authority of any political subdivision of
the state proposing to issue bonds to provide at the time the issue of
bonds is authorized, for levying and collectinz annually by taxation an
amount sufficient to pay the interest on the bonds proposed to be issued
and to provide for their final redemption at maturity. This provision

made at the time the issue of bonds is authorized is mandatory on all

sibsequent taxing offitial8 of fhat Political Siibdivisish during thie

‘term of the bonds.'

This construction thus given this constitutional provision was made
prior to the amendment and repeal of Section 5649-1, General Code, and
indicates its mandatory character.

Attention may also be called to Sections 5625-21 and 5625-23, General
Code, requiring the county auditor to lay before the budget commission the
annual tax budgets submitted to him, The latter section contains this

mandatory language: 'If any debt charge is omitted from the budget, the

budget commission shall include it therein,'’

Thus, in setting up the budgetary procedure, the Legislature has
carried into and retained in the General Code the statutory provisions
reiterating the constitutional mandate of Section 11, Article XII of
the Constitution, as construed by this court.

It may be noted that the same act which repealed Section 5649~1
enacted Sections 5625-21 and 5625-23, the present budgetary law, 112
Ohio Laws, 391.

The principles announced in Rabe vs. Board of Education of Canton
School District, 88 Ohio St., 403, 104 N. E., 537, have not been de-~
parted from by this court., The language of the opinion, at pages 422
and 423, is applicable in the present instance, although the amendment
to Section 11. Article XII, had no application in the Rabe case: 'At
this time, under the amendment to the Comnstitution (Section 11, Article
12y which provides that no bonded indebtedness of the state or any
political subdivision thereof shall be incurred or renewed, unless in
the legislation under which such indebtedness is incurred or renewed
provision is made for levying and collecting annually by taxation an

amount sufficient to pay the interest on said bonds and provide for a
sinking fund for their final redemption at maturity, it is of the
utmost importance that at the time of the incurring of such indebted-
Ness the other needs of the political subdivision prpposing to issue
the bonds should be taken into account, for this levy must continue
during the term of the bonds in an amount sufficient to pay_ the in-

terest and provide a sinking fund for their final redemption, even

though the amount should exhause the entire income available from
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taxation and without regard to the current expenses. In other words,

under this provision of thchonstitution, the payment of interest and

the retirement of bonds are to be provided for first, and the current
expenses become a secondary consideration.

This decision, made prior to the amendment of Section 5649-1,
General Code, when the same contained nothing about priorities, was
followed by State, ex rel. Heald, vs, Zangerle et al. Budget Commrs.,

94 Ohio St., 447, 115 N. E., 1013, the second paragraph of the syllabus
in that case reading: 'The provision of Section 5649-1 General Code

that the taxing authorities in each taxing district of the state shall
levy a tax sufficient to provide for sinking fund and interest purposes,
requires the county budget commissioners to certify to the county auditor
a tax sufficient for such purposes, regardless of other needs of the
taxing district., Rabe et al. vs. Board of Education, 88 Ohio St., 403,
approved and followed.'

In view of the fact that the provisions of Section 5649-1 were
carried into Sections 5625-21 and 5625-23, General Code, the syllabus
above quoted is entirely applicable., In the opinion, the language of
Donahue, J., at page 450, is pertinent: 'It is not seriously contended
that the amount certified is excessive, The only reason offered by
the defendants for not certifying the full amount to the county auditor
is that if this is done a sufficient sum cannot be provided, within
the limitations fixed by law, to meet the current expenses of city
government., That is unfortunate, but it does not authorize the budget
commissioners to ignore the law.'" (Emphasis added)

The foregoing makes clear that Section 11, standing by itself, has been con-
strued to guarantee a bondholder a first claim on the tax revenues of any entity
whose bonds he happens to own. To the extent Section 11 is relied upon as a
guarantee, its repeal may be expected to have an effect on the marketability of
the bonds covered by it,
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Ohio Constitutional Revision Commission
Finance and Taxation Committee
April 21, 1972 REPORT

Article VIII - Debt

Section 1. (A) THE STATE MAY, BY LAW PASSED WITH THE CONCURRENCE OF THREE-

FIFTHS OF THE MEMBERS ELECTED TO EACH HOUSE OF THE GENERAL ASSEMBLY, CONTRACT DEBT
FOR CAPITAL IMPROVEMENTS, CAPITAL ACQUISITIONS, LAND, AND INTERESTS IN THE FOREGOING,
AND FOR REFUNDING DEBT CONTRACTED FOR SUCH PURPOSES. DEBT FOR SUCH PURPOSES SHALL
NOT BE CONTRACTED IF, IN ANY FISCAL YEAR, THE AMOUNT REQUIRED FOR PRINCIPAL AMD IN-
TEREST PAYMENTS ON SUCH DEBT AID ON ALL OUTSTANDING DEBT PREVIOUSLY CONTRACTED
WOULD EXCEED SIX PER CENT OF THE AVERAGE OF THE ANNUAL REVENUES OF THE STATE SUBJECT
TO APPROPRIATION BY THE GENERAL ASSEMBLY, EXCLUDING BORROWED MONEYS, MONEYS RE-
CEIVED FROM THE FEDERAL GOVERNHENT, AND MONEYS REQUIRED TO BE RETURNED BY SECTION 9
OF ARTICLE XII OF THIS CONSTITUTION, RECEIVED BY THE STATE DURING THE THEN TWO
PRECEDING FISCAL YEARS. NEW DEBT FOR SUCH PURPOSES SHALL NOT BE CONTRACTED IN ANY
FISCAL YEAR IN A TOTAL PRINCIPAL AMOUNT EXCEEDING EIGHT PER CENT OF SUCH REVENUE
AVERAGE,

(B) THE STATE MAY, BY LAV, CONTRACT DEBT TO REPEL INVASION, SUPPRESS INSURREC~-
TION, OR DEFEND THE STATE IN UAR.

(C) THE STATE MAY, BY LAV, CONTRACT DEBT TO MEET APPROPRIATIONS DURING ANY
FISCAL YEAR, BUT SUCH DEBT SHALL BE PAID NOT LATER THAN THE END OF SUCH FISCAL YEAR,

| (D) THE STATE MAY, BY LAV, COMTRACT DEBT IN ADDITION TO THAT, OR FOR PURPOSES ’

OTHER THAN THOSE, PROVIDED FOR IN DIVISION (A), (B), OR (C) OF THIS SECTION, BUT
ONLY IF THE QUESTION OF CONTRACTING SUCH DEBT HAS BEEN SUBMITTED TO' THE ELECTORS
AND APPRCVED BY A MAJORITY OF THOSE VOTING ON THE QUESTION. THE MANNER OF SUBMITTING;
SUCH QUESTIONS SHALL BE PROVIDED BY LAW,

(E) DEBT CONTRACTED PURSUANT TO DIVIgION (B), (C), OR (D)OF THIS SECTION SHALL
NOT BE INCLUDED IN THE LIMITS OF, NOR BE SUBJECT TO THE REQUIREMENTS OF, DIVISION

(A) OR (G) OF THIS SECTION.
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(F) THE GENERAL ASSEMBLY SHALI, PROVIDE BY LAW FOR THE PAYMENT OF THE STATE
DEBT AND FOR THE METHOD AND PROCEDURE FOR INCURRING, EVIDENCING, REFUNDING, AND
RETIRING DEBT. THE GENERAL ASSEMBLY SHALL APPROPRIATE SUFFICIENT MONEYS AS WILL
PROVIDE FOR THE FULL AND TIMELY PAYMENT OF THE PRINCIPAL OF AND INTEREST ON THE
STATE DEBT. IF THE GENERAL ASSEMBLY DOES NOT, AT ANY TIME, MAKE SUCH APPROPRIATIONS,
THE TREASURER OF STATE SHALL SET ASIDE FROM THE FIRST REVENUES OF THE STATE AP-
PLICABLE TO THE GENERAL REVENUE FUND AN; ANY OTHER APPROPRIATE FUNDS OF THE STATE
SUFFICIENT SUMS TO PROVIDE FOR SUCH FULL AND TIMELY PAYMENT AND SHALL SO APPLY
THE MONEY SET ASIDE,

(G) AT LEAST FOUR PER CENT OF THE TOTAL PRINCIPAL AMOUNT OF DEBT OUTSTANDING
AT THE BEGINNING OF A FISCAL YEAR SHALL BE PAID, OR MONEYS FOR SUCH PAYMENT SET
ASIDE, DURING SUCH FISCAL YEAR. FOR THE PURPOSES OF DIVISION (A) OF THIS SECTION,
THE GENERAL ASSEMBLY SHALL PROVIDE FOR COMPUTING REQUIRED PRINCIPAL AND INTEREST
PAYMENTS, AND MAY PROVIDE FOR ESTIMATING PRINCIPAL AND INTEREST PAYMENTS ON BONDS
WHILE NOTES IN ANTICIPATION THEREOF ARE OUTSTANDING, FOR INCLUDING PRINCIPAL AND
INTEREST PAYMENT ON DEBT CONTRACTED TO REFUND OR RETIRE PRIOR DEBT IN LIEU OF SUCH
PAYMENTS ON SUCH PRIOR DEBT, AND FOR THE METHOD OF COMPUTING PRINCIPAL AND INTEREST
PAYMENTS ON ANY DEBT REQUIRED TO BE RETIRED, OR FOR WHICH SINKING FUND DEPOSITS
ARE REQUIRED, PRIOR TO MATURITY. THE TREASURER OF STATE SHALL DETERMINE AND CERTIFY
THE ANNUAL PRINCIPAL~AND INTEREST PAYMENTS ON OUTSTANDING DEBT, THE REVENUES OF THE
STATE SUBJECT TO APPROPRIATION BY THE GENERAL ASSEMBLY, AND OTHER FINANCIAL DATA
NECESSARY FOR THE PURPOSES OF DIVISION (A) OF THIS SECTION, AND SUCH CERTIFICATION
SHALL BE CONCLUSIVE FOR PURPOSES OF THE VALIDITY OF ANY DEBT CONTRACTED PURSUANT
TO SUCH DIVISION.

(1) FOR THE PURPOSES OF THIS SECTION, "DEBT" MEANS GENERAL OBLIGATIONS OF THE
STATE FOR.WHICH THE FAITH, CREDIT, AND TAXING POWER OF THE STATE ARE PLEDGED.

Section 2. NO STATE DEBT SHALL BE CONTRACTED NOR SHALL THE CREDIT OF THE

STATE BE USED EXCEPT FOR A PUBLIC PURPOSE DECLARED BY ‘THE GENERAL ASSEMBLY IN THE
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_.LAW_AUTHORIZING SUCH DEBT OR USE OF CREDIT.
Section 3. THE GENERAL ASSEMBLY MAY AUTHORIZE THE ISSUANCE OF REVENUE OBLIGA-
TIONS AND OTHER OBLIGATIONS, THE OWNERS OR HOLDERS OF WHICH ARE NOT GIVEN THE RIGHT
TO HAVE EXCISES OR TAXES LEVIED BY THE GENERAL ASSEMBLY FOR THE PAYMENT OF PRINCIPAL
THEREOF OR INTERFST THEREON, FOR THE ACQUISITION, CONSTRUCTION, RECONSTRUCTION, OR
OTHER IMPROVEMENT OF, AND PROVISION OF EQUIPMENT FOR, BUILDINGS, STRUCTURES, OR
OTHER IMPROVEMENTS, AND NECESSARY PLANNING AND ENGINEERING, AND THE ACQUISITION AND
IMPROVEMENT OF REAL ESTATE AND INTERESTS THEREIN REQUIRED WITH RESPECT TO THE
FOREGOING, INCLUDING PARTICIPATION IN ANY SUCH CAPITAL IMPROVEMENTS WITH THE FEDERAL
GOVERNMENT, MUNICIPAL CORPORATIONS, COUNTIES, OR OTHER GOVERNMENTAL ENTITIES OR
ANY ONE OR MORE OF THEM WHICH PARTICIPATION MAY BE BY GRANTS, LOANS, OR CONTRIBU-
TIONS TO THEM FOR ANY OF SUCH CAPITAL IMPROVEMENTS, FOR MENTAL HYGIENE AND RE-
TARDATION, PARKS AND RECREATION, STATE SUPPORTED AND STATE ASSISTED INSTITUTIONS
OF HIGHER EDUCATION, INCLUDING THOSE FOR TECHNICAL EDUCATION, WATER POLLUTION CON-
TROL AND ABATEMENT, WATER MANAGEMENT, AND HOUSING OF BRANCHES AND AGENCIES OF STATE
GOVERNMENT, WHICH OBLIGATIONS SHALL NOT BE DEEMED TO BE DEBTS OR BONDED INDEBTEDNESS
OF THE STATE UNDER OTHER PROVISIONS OF THIS CONSTITUTION. SUCH OBLIGATIONS MAY BE
SECURED BY A PLEDGE UNDER LAW, WITHOUT NECESSITY FOR FURTHER APPROPRIATION, OF ALL
OR Sucu PORTION AS THE GENERAL ASSEMBLY AUTHORIZES OF CHARGES FOR THE TREATMENT OR
CARE OF MENTAL HYGIENE AND RETARDATION PATIENTS, RECEIPTS WITH RESPECT TO PARKS AND
RECREATIONAL FACILITIES, RECEIPTS OF OR ON BEHALF OF STATE SUPPORTED AND STATE
ASSISTED INSTITUTIONS OF HIGHER EDUCATION, OR OTHER REVENUES OR RECEIPTS, SPECIFIED
BY LAW FOR SUCH PURPOSE, OF THE STATE OR ITS OFFICERS, DEPARTMENTS, DIVISIONS, IN-
STITUTIONS, BOARDS, COMMISSIONS, AUTHORITIES, OR OTHER STATE AGENCIES OR INSTRU-
MENTALITIES, AND THIS PROVISION MAY BE IMPLEMENTED BY LAW TO BETTER PROVIDE THERE-
FOR; PROVIDED, HOWEVER, THAT ANY CHARGES FOR THE TREATMENT OR CARE OF MENTAL HYGIENE
OR RETARDATION PATIENTS MAY BE SO PLEDGED ONLY TO OBLIGATIONS ISSUED FOR CAPITAL

IMPROVEMENTS FOR MENTAL HYGIENE AND RETARDATION, ANY RECEIPTS WITH RESPECT TO PARKS
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AND RECREATION MAY BE SO PLEDGED ONLY TO- OBLIGATIONS ISSUED EFOBR. CAPITAL IMPROVE-
MENTS FOR PARKS AND RECREATION, ANY RECEIPTS OF OR ON BEHALF OF STATE SUPPORTED OR
STATE ASSISTED INSTITUTIONS OF HIGHER EDUCATION MAY BE SO PLEDGED ONLY TO OBLIGA-
TIONS ISSUED FOR CAPITAL IMPROVEMENTS FOR STATE SUPPORTED OR STATE ASSISTED INSTI-
TUTIONS OF HIGHER EDUCATION, AND ANY OTHER REVENUES OR RECEIPTS MAY BE SO PLEDGED
ONLY TO OBLIGATIONS ISSUED FOR CAPITAL IMPROVEMENTS WHICH ARE IN WHOLE OR IN PART
USEFUL TO, CONSTRUCTED BY,'OR FINANCED BY THE DEPARTMENT, BOARD, COMMISSION, AU-
THORITY, OR OTHER AGENCY OR INSTRUMENTALITY THAT RECEIVES THE REVENUES OR RECEIPTIS
SO PLEDGED., THE AUTHORITY PROVIDED BY THIS SECTION IS IN ADDITION TO, CUMULATIVE
WITH, AND NOT A LIMITATION UPON, THE AUTHORITY OF THE GENERAL ASSEMBLY UNDER OTHER
PROVISIONS OF THIS CONSTITUTION; SUCH SECTION DOES NOT IMPAIR ANY LAW HERETOFORE
- ENACTED BY THE GENERAL ASSEMBLY, AND ANY OBLIGATIONS ISSUED UNDER ANY SUCH LAW CON~
SISTENT WITH THIS SECTION SHALL BE DEEMED TO BE ISSUED UNDER AUTHORITY OF THIS
SECTION. THE PRINCIPAL OF AND INTEREST ON OBLIGATIONS AUTHORIZED BY THIS SECTION
SHALL BE EXEMPT FROM TAXATION WITHIN THIS STATE.

Section 4. EXCEPT AS PROVIDED BY LAW, NO LCCAL GOVERNMENTAL ENTITY IN THIS
STATE SHALL BECOME A STOCKHOLDER IN, RAISE MONEY FOR, OR LOAN ITS CREDIT TO OR IN
AID OF, ANY JOINT STOCK COMPANY, CORPORATION, OR ASSOCIATION.

Section 5. The State shall never assume the debts of any county, city, town,
or township, or of any corporation whatever, unless such debts shall have been
created to repel invasion, suppress insurrection, or defend the State in war.

Section 13, To create jobs and empioyment opportunities and to improve the
economic welfare of the people of the state, it is hereby determined to be in the
public interest and a proper public purpose for the state or its political subdivi-
sions, taxing districts, or public authorities, its or their agencies or instru-
mentalities, or corporations not for profit designated by any of them as such agen-
cies or instrumentalities, to acquire, construct, enlarge, improve; or equip, and

to sell, lease, exchange, or otterwise dispose of property, structures, equipment,
and facilities within the State of Ohio for industry, commerce, distribution, and
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Yresearch, to make or guarantee loans and to borrow money .and issue bonds or

other obligations to provide moneys for the acquisition, construction, enlargement,



5.
improvement, or equipment, of such property, structures, equipment and facilities,
Laws may be passed to carry into effect such purposes and to authorize for such
purposes the borrowing of money by, and the issuance of bonds or other obligations
of, the state, or its political subdivisions, taxing districts, or public author-
ities, its or their agencies or instrumentalities, or corporations not for profit
designated by any of them as such agencies or instrumentaiities, and to authorize
the making of guarantees and loans and the lending of aid and credit, which laws,
bonds, obligations, loans, guarantees, and lending of aid and credit shall not
be subject to the requirements, limitations, or proaibitions of any other section
of Article VIII, or of Article XII, Sections 6 and 11, of the Constitution, pro-
vided that moneys raised by taxation shall not e obligated or pledged for the
payment of bonds or other obligations issued or guarantees made pursuant to laws

/
enacted under or ratified, validated, confirmed, and approved by this section.

No guarantees or loans and no lending of aid or credit shall be made under
laws enacted or validated, ratified, copfirmed, and approved pursuant to or by
this section of the Constitution for facilities to be constructed for the purpose
of providing electric or gas utility service to the public.

The powers herein granted shall be in addition to and not in derogation of
existing powers of the state or its political subdivisions, taxing districts, or
public authorities, or their agencies or instrumentalities or corporations not
for profit designated by any of thep as such agencies or instrumentalities.

Any corporation organized under the laws of Ohio is hereby authorized to lend
or contribute moneys to the stat: or its political subdivisions or agencies or in-
strumentalities thereof on suci terms as may be agreed upon in furtherance of laws
enacted pursuant to this seczion or validated, ratified, confirmed, and approved
by it.

Amended Substitute Kouse Bill 270 enacted by the General Assembly on June

4, 1963, and Amended Senate Bill 360 enacted by the General Assembly on June 27,
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1963, are hereby validated, ratified, confirmed, and approved in all respects,
and they shall be in full force and effect from and after the effective date of
this section as laws of this state until amendcd or repealed by law.
SAVINGS CLAUSE OR SCHEDULE

All obligations of the state issued under authority of any section of Article
VIII of the Constitution of Ohio repealed by this amendment, or under authority of
any law enacted pursuant to or validated by any such section, which obligations are
outstanding on the date of the adoption of this amendment, shall remain valid and
enforceable obligations of the state according to their terms and conditions. Any
law enacted pursuant to or validated by any section of Article VIII of this Censti-
tution repealed by this amendment shall remain valid and enforceable as if such
section had not been repealed. The repeal of such sections and the adoption of
this amendment shall not be deemed to impair, diminish, or restrict the rights or
benefits of any holder or owner of any such obligations, nor any liability, cov-
enant, or pledge of the state with respect thereto, including those for the levy

- and collection of taxes, the maintenance of funds, and the appropriation and appli-

cation of money.
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- —Olrio~Constitutional--Revisian Commission
Finance and Taxation Committee
April 21, 1972 REPORT

Comments on Proposed Article VIII -~ State Debt

A proposal for Article VIII of the Ohio Constitution, relating to. state debt,
is presented to the Ohio Constitutional Revision Commission by its committee study-
ing the Finance and Taxation provisions of the Constitution with the following ex-
planatory comments:

Section 1

(A) This division permits the General Assembly by a three-fifths (3/5) vote
of the members elected to each house, to contract general obligation, or guaranteed
debt, subject to limitations contained in the section, for "capital improvements,
capital acquisitions, land, and interest in the foregoing.'" Although the committee
felt that a broad interpretation of "capital improvements" would probably cover all
the items listed it concluded that it would be preferable to list these items in
order to avoid uncertainty regarding the intent of this provision. Debt could also
be contracted for refunding the foregoing debt, with the intent of giving the state
the flexibility to take advantage of favorable changes in the money market or in
financing methods, as such changes and methods may develop in the future. The amount
of debt which could be contracted would be limited in two ways:

1. An overall debt service limit of 6% of the base. 7he overall limit is a
limit on the amount of the state's revenues (as defined, Constituting the base) which
can be spent in any fiscal year to pay debt principal and interest,

2. An annual principal amount limit of 8% of the base,

The base from vhich the state's basic general oblization debt limit would be
calculated is the average of the annual state revenues. subject to appropriation by
the General Assembly for the two preceding fiscal years excluding borrowed moneys,
moneys received from the federal government, and 50% >f the income and inheritance
taxes which are constitutionally required to be returned to specified governmental .
units.

The committee chose to recommend this base because it appears to reflect ade-
quately the state's ability to repay borrowed money, and because the elements defining
the base can be ascertained with relative certainty. The reason for excluding bor-
rowed moneys is that the committee believes that the state ought not to include in
the base used to calculate the amount it can borrow, moneys which it has already
borrowed. The committee also believes that federal funds ought not to be included
for the reason that this source of revenues is too unpredictable, being entirely
dependent on federal laws and programs over which the state presently has little or
no control. Further, the committee believes that the one-half (1/2) of all income
and inheritance taxes which the state must share with local government units under
Section 9 of Article XII--in which section the committee recommends no change--should
logically also be excluded from the base, since the state has no control over those
funds.

The section prohibits the contracting of debt if, in any fiscal year, payments
for principal and interest on the proposed debt, and all general obligation debt
previously contracted--including general obligation debt contracted under present
constitutional provisions--would exceed six per cent (6%) of the base. Further, the
section would limit the amount of debt which could be contracted in any fiscal year
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to eight per cent (8%) of the base. The committee believes that the proposal will
provide for effective planning for the future capital needs of the state, and con-
tinue Ohio's historic pattern of general obligation bond issuance at levels similar
to those voted by Chio voters in the recent past, without the necessity of submitting
each decision on capital expenditures, which are a part of the normal conduct of

the government of the state, to the vote of the electorate.

(B) This division would give the General Assembly power to contract debt ''to
repel invasion, suppress insurrection, and defend the state in war.'" Similar au-
thorization is granted in Section 2 of Article VIII of the present Constitution,‘
and the committee recommends its preservation for the sake of historical continuity.

(C) This division would authorize the state to borrow money to meet appro-
pgiations, and would require that money so borrowed be repaid in the fiscal year
in which it was borrowed. This provision would not serve as the basis for long-
term bonding authority, and is recommended for the purpose of giving the state an
option, which it does not have at the present time, to borrow money to alleviate
cash-flow problems within a fiscal year.

(D) This division would authorize the state to contract debt in addition to,
or for purposes other than, those set forth in divisions (A), (B) and (C) of this
section. The question of whether such debt should be incurred would have to be
submitted to the electorate and would need a majority vote for passage. The last
sentence of this division would authorizé the General Assembly to prescribe the
manner in which such questions would be submitted to the electorate.

The purpose of this division would be to require voter approval for incurring
debt in addition to or outside of the constitutional limits prescribed in divisions
(A), (B) and (C), without a constitutional amendment. The situations in which such
authority might be sought could include non-capital items, such as veteran's
bonuses. . Also, particularly in view of the fact that the natural tendency of the
formula proposed by the committee for determining the state debt limit would be
to reduce the power to borrow at times of reduced state revenues, the authority
embodied in division (D) could be used at such times to gain voter approval of
capital improvement programs which would otherwise be outside the limit.

(E) This division would exclude debt incurred under divisions (B), (C), or
(D), for purposes of computing the debt limit under division (A) of this section.
Excluding voter-~-approved and emergency debt from the limit continues the present
situation. 7The committee believes that short-term borrowing should also be ex-
cluded, as being different in duration and purpose from borrowing for capital im-
provements. These borrowing powers outside the limit would also be excluded from
the various technical aspects of division (G), explained below.

, (F)- This division provides certain conditions attached to all state borrowing,
whether for capital improvements or for other purposes. It requires that state
debt be repaid, and authorizes the General Assembly to enact the necessary laws
respecting methods and procedures for incurring, evidencing, refunding, and retir-
ing debt. It further requires the General Assembly to appropriate money to pay
the state debt, and requires the Treasurer to set aside sufficient moneys from
state revenues to pay the state debt if the General Assembly fails to appropriate
and make adequate appropriations. This latter provision offers a guarantee to the
bond purchaser that the debt will be repaid.
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(@) This division requires that at least four per cemt (4%) of Fhelprlncipal
of the debt outstanding at the beginning of a fiscal year ghall be paid in that
fiscal year, or money for its payment set aside. The 4% is not intended to apply
to any particular issue of bonds but to the aggregate of the principal of Fhe
general obligation debt including debt which would be outstanding at the time of
the adoption of this proposal. The committee believes that this approach would
preserve a measure of desirable flexibility in regard to structuring the repayment
of particular debts, while at the same time assuring that at least 4% of the
principal of the total debt outstanding is paid each fiscal year, or money for its
payment is set aside, The latter option is included because there are bonds ?y
the terms of which payment of principal to the bondholder is not required during
every fiscal year.

This division further requires the General Assembly to provide for the re-
quired principal and interest paymentfor the nonvoted capital improveyentkdebt
andpauthov¥zé§ other provisions deemed.necessary for the purpose of estimating
principal and interest payments on bonds issued for such purpose vhile bond an-
ticipation notes are outstanding on such bonds, to include payments on debt con-
tracted to refund or retire prior debt for other payments on such prior debt, and
for computing principal and interest payments ,on debt which is required to be re-
tired before maturity, or in connection with ®hich sinking fund deposits are required.

The division also imposes on the Treasurer of State the duty to certify the
financial data necessary for the computations under division (A), and provides
that such certification shall be conclusive for purposes of the debt contracted
pursuant to division (A). The provision regarding the conclusiveness of the
Treasurer's certification is inserted because the committee believes that its
omission could result in an adverse effect on the credit rating of the state and
the marketability of its bonds,

(H) This division defines 'debt" for purposes :-of this section as "general
obligations of the state for which the faith, credit and taxing power of the state
are pledged,"

At the present time, the Constitution contains no definition of the word
"debt" ,-which is intended to refer to general obligation debt only for purposes
of Section 1 of Article VIII. The committee believes that Section should contain
such a definition, for purposes of clearly distinguishing general obligation debt
from debt incurred through revenue bonds. The traditional definition of general )
obligation debt is that it is debt to the repayment of which the "faith and credit”
or "full faith and credit" of the state are pledged. However, these terms, stand-
ing alone; still appear to have no precise definition themselves, in relation to
state financing, despite broad use. It does appear, however, that the essential
characteristic of general obligation debt is that the pledge to repay it is ex-
pressly or impliedly backed by the taxing power of the state, and that the concept
of what constitutes "taxing power’ is universally understood. For that reason,
the committee proposes the definition contained in division (H).

Note: Repealed, and assumed to be incorporated in this section or obsolete, are
the following sections of the present Article VIII: sections 1, 2, 2b, 2¢, 2d, 2e,
2f, 2g, 2h, 2i (except that the revenue bond portion of 2i has been preserved as a
new Section 3) and 3.

1688




4,

The committee also recommends the repeal of Section 6 of Article XII, which
reads as follows: '"Except as otherwise provided in this Constitution the state
shall never contract debt for internal improvement.' This section is no longer
necessary, since the committee feels that the proposed Article VIII would adequately
and completely cover the question of how the state may incur debt for internal im~
provement or other public purposes.

Section 2.

This new section prohibits the contracting of state debt and the extension of
state credit except vhen a public purpose has been declared by the General Assembly.
Present Section 4 of Article VIII, which would be repealed, prohibits the extension
of state credit for any individual association or corporation, whether or not a
public purpose would be served thereby. The committee's intention is to give the
General Assembly the authority to contract debt and to extend state credit and the
responsibility of determining a proper public purpose in order to reduce the neces-
sity for court interpretation. Section 13 of Article VIII adopted by the voters in
1965, and other constitutional amendments adopted by the voters, have already modi-
fied the prohibition against the extensiop of credit.

The remainder of pretent Section 4, which prohibits the state from joint owner-
ship with, or holding stock in, any company or association would be repealed under
the committee's proposal. In the committee's view, this prohibition--which can be
traced to unfortunate experiences due to the lack of proper regulation of canal,
railroad and turnpike companies in Ohioc during the period 1820-1850--is no longer
justified, and may, in fact, hinder beneficial cooperation between the governmental
and private sections in providing necessary public service.

Section 3

This section contains the "hybrid'" revenue bond authority from present Section
2i of Article VIII, which section would be repealed. Research and discussion indi-
cate that this authority--which covers capital improvements for mental hygiene and
retardation, parks and recreation, state supported and assisted institutions of
higher learning, water pollution control and abatement, water management, and housing
of branches and agencies of state government--was embodied in the Constitution fol-
lowing a series of cases in which various revenue bonding programs involving the same
or similar projects as now permitted by this section were held unconstitutional. The
committee is concerned that the complete removal of this authority from the Consti-
tution might be construed as an intent to negate it, and that such removal would re-
open litigation on the subject. Therefore, the Committee recommends its retention
as Section 3 of the new Article VIII,

Section 4

This section would permit the General Assembly to prescribe, by law, how local
governmental entities in the state could become stockholders in, raise money for, or
loan their credit to or in aid of a joint stock company, corporation or association.
This provision would modify a prohibition presgently contained in the first part of
Section 6 of Article VIII. Section 6 would be repealed.

The committee recommends the use of the term ''local governmental entities" in
this section in place of "county, city, town or township"as used in the present Sec~
tion 6 of Article VIII. The intent is to cover not only those units of local gov-
ernment now enumerated in that section, but all local governmental entities.
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The present section 6 of Article VIII alse contains a provision allowing the
insurance of public buildings in mutual insurance associations or companies, and a
provision permitting the regulation of rates charged by insurance companies or as-
sociations which would be rypealed, as explained in a separate memorandum,

Section 5.

The committee rccommends no change in present Section 5 of Article VIII, which
prohibits the assumpticon of local debt by the state. The section is included in the
draft only for the purpose of giving a complete picture of the proposed Article VIIL.

Savings Clause or Schedule

The reason for the savings clause or schedule would be to assure that all ob-
ligations of the state undertaken under any section of Article VIII which would be
repealed, or any law enacted pursuant to such section or validated by it, would con-
tinue to be recognized as valid gpligations, to the same extent as if such section
had not been repealed.

The difference between a savings clause and a schedule is that the former would
become a permanent part of the Constitution as a separate section, while the latter
would not become part of the document but would have the force of law until its
purposes were accomplished. ‘

Repealed Sections of Article VIII

In addition to the sections already noted for repeal, the committee proposes the
repeal of Sections 7, 8, 9, 10, and 11, which relate to the sinking fund and the
Sinking Fund Commission. The committee believes that it is unnecessary to retain
these sections in the Constitution, particularly in light of the plenary power which
would be given the General Assembly to regulate state debt, including establishing
sinking funds, by provisions in the proposed Article VIII.

The committee also proposes the repeal of Section 12. This section makes the
office of Superintendent of Public Yorks a constitutional office, which, in the com-
mittee's view, is unnccessary. e

Repealed Section of Article XII

It has already been noted that Section 6 of Article XII would be repealed,
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“~~ ..The committee also has under study. tbe -question of whether :Section 11 of

Article XII ought to be repealed, but is not making.a- recommendation in regard
to the section at this time.
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Ohio Constitutional Revision Commission
Finance and Taxation Committee
April 21, 1972

Article VIII - Section 6
Insurance Provisions

Summary

As part of a revision of Article VIII, the Finance and Taxation Committee pro-
poses to repeal section 6 of Article VIII and to reemact- part of its provisions
as a nevw Section 4.

Section 6 presently reads:

No laws shall be passed authorizing any county, city, town or township,
by vote of its citizens, or otherwise, to become a stockholder in any
joint stock company, corporation, or association whatever; or to raise
money for, or to loan its credit to, or in aid of, any such company,
corporation, or association: provided, that nothing in this section
shall prevent the insuring of public buildings or property in mutual
insurance associations or companies. Laws may be passed providing

for the regulation of all rates charged or to be charged by any insur-
ance company, corporation or association organized under the laws of
this state or doing any insurance business in this state for profit.

The committee recommendation for the new section &4 reads:

Except as provided by law, no local governmental entity in this state
shall become a stockholder in, raise money for, or loanm its credit to
or in aid of, any joint stock company, corporation, or association.-

If enacted in this form, the portions of present section 6 dealing with insur-
ance would, in effect, be repealed.

This memorandum sets forth the history and background of these insurance provi-
sions. Based on this background and analysis, it would appear reasonable to conclude
that:

1, If the provision authorizing the insuring of public buildings in mutual in-
surance associations or companies is repealed, and a new section enacted as proposed,
it is possible that local governmental entities would again be held to be prohibited
from insuring their buildings in mutual companies. or associations were it not for
"except as provided by law" at the beginning of the sentence. Thus, the General
Assembly could permit by law such insurance, which might otherwise be found to be
prohibited by the terms of the constitutional language, as it was prior to 1912,

2. Repeal of the sentence authorizing the General Assembly to regulate insur-
ance rates would not have the effect of denying this power to the General Assembly,
since there is ample evidence that this power exists whether or not specifically
referred to in the Constitution.

Insurance Provisions of Section 6 - 1912 Comvention

The scope of this memorandum is a response to two specific inquiries into the
reason for and effect of the amendment made to Article VIII, Section 6, in 1912.
First, an analysis of the opinions of the Attorney Gemeral which are indicated by
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the journals of the Consiitutional Convention as having been evocative of the
Convention's Proposal 51. TProposal 51 was that part of the Convention's produci
which, vyon approval, beceme the proviso and the final sentence of Artic.z VIII
Section 6. Second, an investigation inio tiie issues of whether the state legisla-
ture Las as affirmative responsibility to regulate insurance rates by reason of the
final sentence of Section 6, and whether the General Assembly would retain the au-
thority to regulate rates charged by insurance companies, corporations, and asso-
ciations doing business for profit within the state should the final sentence of
the section be deleted in revision of the Constitution.,

Two opinions of the Attorney General were referred to in the Convention's
consideration of Proposal 51. Proceedings and Debates of the Constitutional Con-
vention of the State of Ohio, 1912, pp. 1015-1025, 1721-1732, 1824-1825, The
principal discussants indicated that the holdings in each encouraged amendment to
Article VIII, Section 6, that would allow for the insuring of public property with
mutual insurance associations and companies. Both opinions were, in part, read
into the record.

The first mentioned opinion, dated April 28, 1911, had been issued in response
to an inquiry as to whether a board of education could, within the constitution,
insure school district property with a mutual fire insurance company in which, on
the occasion of insured loss by a member of the mutual, the school district could
be compelled to satisfy a pro rata assessment of the loss. The question had been
raised by the Bureau of Inspection and Supervision of Public Offfces, Depariment
of Auditor. The Attorney General rested his response on the conclusion that a
board of education had no statutory authority to enter an agreement exposing the
board to a potential, indefinite, and uncertain liability. The opinion quotes in
its entirety Section 9593, General Code, as amended 101 Ohio Laws 294, which is
presently part of Section 3939.01, Revised Code, The statute set out the conditions
for the organization and operation of mutual protective associations. The opinion
noted that a board of education does not own property in the sense required by the
statute, but rather holds the property in trust for the public. This absence of
ownership of property was construed to exclude a board of education from membership
in a mutual association and, thereby, render illegal the insurance of school dis-
trict property in such an association. The only direct reference to Article VIII,
Section 6, which had been specifically referred to in the Bureau's inquiry, was:

Article VIII, Section 6 of the constitution, to which you refer, would
make unconstitutional any attempted act on the part of the legislature
to even authorize a school board to become a stockholder in any joint
stock company, corporation or association.

The thrust of this first opinion was that a board of education or other
holder in trust of public property could not insure that property in a mutual
association because to do so would constitute participation in a joint stock com-
Pany or an extension of the public credit in violation of Article VIII, Section
6, by virtue of the fact that such insurance would expose the board to indeter-
minate liability for assessments. Further, even without that constitutional pro-
hbition, the statute was found to exclude, by implication, a board of education,
and presumably the state or subdivision thereof, from membership in a mutual as-
sociation,

The second opinion noted by the Convention was issued December 29, 1911, on
the same question as was considered in the earlier opinion. This time the issue
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was raised by the Legislative Committee of the Federation of Mutual Insurance
Associations of Ohio (of which G. W. Miller, delegate to the Convention from
Crawford County and prime mover in the submission and approval of Proposal 51,
was a member). This opinion of Attorney General Hogan refined the reasoning

of and affirmed the conclusion of the earlier opinion. The majority of the
opinion is dedicated to a more detailed explication of Article VIII, Section 6.
It indicates that the main objects of the constitutional provision are to prohibit
private persons from having the aid of the govermment in financial transactions
and to prohibit the government or any subdivision from entering partmerships and
incurring liabilities resulting from enterprises not within the exclusive control
of the government. The exposure to indefinite liability is found to be a pro-
hibited extension of credit under the section and the conclusion that a board of
education is not a property owner as required by Section 9593, General Code is
clarified. Walker v. Cincinnati, 21 0. S. 14 (1871), is citéd as authority that
"associations' as used in Article VIII, Section 6, must be construed liberally,
and that a mutual insurance association falls within that class.

These opinions of the Attorney General are based on narrow distinctions but
do not appear to be unsustainable in the absence of the 1912 amendment. Research
of all cases citing Article VIII, Section 6, discloses no case dealing definitively
with the constitutionality of insuring public property in mutual insurance asso-
ciations and companies. Therefore, the reasoning in the two opinions of the At-
torney Ceneral must be turned to. That a mutual insurance association is among
the group of organizations intended to be covered by Article VIII, Section 6, is
within the still mandate for comprehensive reading of the section. Walker, supra.
The indication in the second opinion of the main objectives of Section 6, which
are the principles the opinion tries to protect, is an appropriate analysis of the
constitutional purpose. The finest points in the opinions must be those concluding
that a board of education does not own property and, thus, may not become a member
of a mutual insurance association which is required by statute to be made-up of
persons owning property. However narrow that conclusion may be, it does appear to
be incorrect. School property is not the private property of a board of education.
The board functions in a fiduciary capacity holding the property in trust for
school purposes., 48 0, Jur. 2d (Part 2) Schools 194. Section 3939.01, Revised
Code, the successor to Section 9593, General Code, retains the same language in
reference to ownership of property as was effective in 1911.

In the light of present circumstances, the greatest deficiency of the opinions
is their failure to distinguish between mutual associations and mutual companies
with reference to the limitation on liability for assessments upon an insured of
each. The opinions were correct in finding the liability in a mutual association
organized under Section 9593, General Code, to be potentially indeterminate, but
they omitted mention of Section 9528, General Code, which limited the contingent
liability of members in a mutual company to a direct function of the basic premium.
It should be noted that the inquiry prompting the first opinion referred specifi-
cally to a mutual company and not a mutual association. Presently, a policy of
insurance with a mutual company issued with provisions for a contingent liability
of the insured must stipulate the maximum extent of potential contingent liability,
Chapter 3941, Revised Code, To the extent undertain liability was determinate of
the Attorney General's holdings, the opinions might arguably be invalid as to
mutual companies, absent a proviso as was added to Article VIII, Section 6.

In the common law, contracting for the sale of insurance was held to be a
private right. As legislatures, in the interest of public protection, established
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conditions insurers had to fulfill before doing business, what had been a private
right became a matter of public concern and a franchise granted by government with
failure to meet statutory conditions a usurpation of a public or sovereign func-
tion, State ex rel., Richards v. Ackerman, 51 0.S. 163, 37 N. E. 828 (189%).

The United States Supreme Court has conclusively dealt with the issue of a
state’s power to regulate insurance business,finding such regulation to be a
valid exercise of police powers,Osborn v. Ozlin, 310 U. S. 53, 84 L. Ed, 1074,

60 S, Ct. 758 (1940). The power of the states to regulate and control the insur-
ance business has been held to include the power to regulate the rates charged

by insurance companies and associations, ans was first recognized as such in
German Alliance Ins. Co. v. Lewis, 233 U. S, 389, 58 L. Ed. 1011, 34 S. Ct. 612
(1914). However, upon a showing that a state regulated rate is confiscatory to
such a degree as to violate the Fourteenth Amendment to the United States Consti-
tution, the rate may be set aside as invalid. Aetna Ins, Co. v. Hyde, 275 U. S.
440, 72 L. Ed. 357, 48 S, Ct, 174 (1928). While clearly the regulation of in-
surance rates is within the powers of the General Assembly, even without the
recognition given that power by the final sentence of Article VIII, Section 6, no
authority has been found indicating the legislature must exercise the power to
comply with any affirmative duty.
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Chio Goustitutional Revision Commission
May 18, 1972

Article VIII - Exception to Debt
Limit for Debts to Meet Emergencies

At the last meeting of the Commission, when the Finance and Taxation committee
draft of Article VIII was presented, some members questioned the continuance of the
constitutional language permitting debts to be contracted outside the debt limit to
"repel invasion, suppress insurrection, defend the State in war." This language is
contained in the present Constitution, was adopted in 1851, and is fairly standard
state constitutional language making an exception to whatever debt limit is provided
in the Constitution. It was felt by some that it no longer expresses modern emergency
concepts since it does not pfovide for events which are likely fo happen to a state
today.

The Finance and Taxation committee, in a prior draft, did include additional
"disaster" language found in some of the more recent constitutions. This included
adding '"or riot" after "insurrection" and adding a clause permitting emergency debt
to “deal with disasters." However, the committee deleted this additional language
in the final draft because it felt that too many problems of interpretation were
presented, particularly in the use of such terms as "'disaster' or "emergency."

Some of the recent Constitutions, including those of Florida and Michigan, do
not include any similar emergency language as an exception to the debt limit. Others,
including those of Georgia and Virginia, have continued the old language - repelling
invasions, suppressing insurrection, and defending the State in war. Still others have
variations, For example:

Alaska (Section 8, Article IX) - to the three traditional emergencies, it adds

"meeting natural disasters." This has been interpreted by the Alaska Supreme

Court to include earthquakes and seismic waves and to permit the issuance of

bonds to raise money to relieve economic hardship caused by such disasters.

1706




2.

Hawaii (Section 3, Article VI) - to the three traditional emergencies, it adds
"to meet emergencies caused by disaster or act of God,” Same in the 1950 Con-
stitution,

Illinois (Section 9, Article IX) - provides for debt, in addition to other debt, not
exceeding 15% of the state's appropriations for that fiscal year for deficits
caused by emergencies or failures of revenue. Must be repaid within one year.

North Carolina (Section 3, Article V) - permits debt for suppressing riots or insur-
Yection, and to repel invasion. Not changed from‘prior Constitution.

Peansylvania (Section 7, Article VIII) - deletes "repelling invasion and defending
the state in war" from prior Constitution, but continues "suppressing insurrec-

tion" and added ''rehabilitate areas affected by man-made or natural disasters."
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L.eague of Women Voters of Ohio
€5 S. Fourth St. Columbus, Ohio 43215

STATEMENT TO THE OHIO CONSTITUTIOWAL REVISION COMMISSION
~ Regarding Draft of Article VIII (state debt)
By Mrs. Richard M, Brownell, Chairman
LWV Constitution Committee
May 18, 1972z

The League of Women Voters of Ohio has been reviewing the Ohio Constitution
for the past five years. Our members have agreed that a state constitution should
provide for a structure of government responsive to the needs of the people of Ohio.
In order to achieve this a constitution should be flexible and concerned with funda-
mental principles. It should be clearly written, logically organized and consistent.

The League of Women Voters of Ohio studied the Finance and Taxation Provisions
of the Ohio Constitution in 1968. At that time our members agreed that the {ixed
dollar debt limit should be removed. In its place the constitution should provide
for a flexible debt limit tied to some indicator of the state's economic wealth.

The present limit of $75C,000 is totally unrealistic. Even though the constitution
has been amended nine times to increase the state debt, the League believes the
legislature should have the flexibility to deal with the state's fiscal affairs.

Any fixed dollar limit will become outdated and is contrary to the accepted criteria
of flexibility and concern with fundamental principles.

The Finance and Taxation Committee's draft of Section 1 of Article VIII does
propose a flexible debt limit, It is tied to the economic wealth of the state. It
can be interpreted by the courts and will keep the debt within bounds. The provision
gives the legislature the flexibility to deal with the state's fiscal affairs and
permits the allowable debt to change with recession or growth spurts of the state.

The League did not reach a conclusion on which of the various possible debt
indicators would be most appropriate. The measurement proposed in this draft ties
the principal and interest payments on state debt to a percent of the annual revenues
received by the state during the two preceding fiscal years. This method is similar
to the average citizen's home mortgage which is usually related to a percent of his
annual income. The concept, although new in the field of state debt, is certainly
a concept the average person understands as he uses it in his credit purchases and
mortgage payments. This flexiblc debt 1limit allows the General Assembly to finance
capital improvements with general obligation bonds, the least expensive type of
financing for states, The proposal is a distinct improvement over the fixed dollar
debt limit,

We know that states such as Ohio with fixed debt limits have incurred larger
debt. 1In Ohio the estimated constitutional debt is over $1.2 billion. If you add
the debt due to revenue bonds the figure would be higher. This debt has been incurred
because the General issembly has the option of esking the people to extend the debt
by constitutional amendment. Rather than requiring addition to the constitution oi
sections such as the present 2b through 2i, the proposed revision of Article VIIIL
allows the General Asscmbly (under Section 1D) to extend the debt if submitted to
the electors for approval. This section states the principle that the General
- Assembly always has the power to ask the voters to extend the debt, but it keeps the
constitution clear and uncluttered with details. I% is a useful provision since a
constitution should state the fundamental principles and leave the details to statu-
tory law. :
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Statement to Const. Revision Comm., page 2

The other provisions set forth in sections 1A through H, spell out the checks
and balances necessary for this flexible debt limit. The League Women Voters
supports this proposal and urges the Commission to adopt this as a recommended
change to the Ohio Constitution.

The League of Women Voters of Ohio also supports the proposed repeal of
Sections 7, 8, 9, 10, and 11 dealing with the sinking fund and Section 12 dealing
with public works. These sections are no longer necessary. They dealt with
problems incurred in the early 1800's and need no longer be in the constitution..

The League of Women Voters of Ohio has been following the work of the Ohio
Constititional Revision Commission and wishes to commend the Finance and Taxation
Committee for the thorough study and work that has gone into these proposals. There
have been many hours of stzff and committee time spent in hearing testimony, draw-
ing up alternative drafts, a2nd considering all thc possible options. The committee
members and the chairman in particular are to be commended for their continued
devotion to the task of constitutional revision.

Thank you for this opportunity to testify on these proposed changeu in the
Ohio Constitutlon.

.-




Statement by Robert H. Baker

Before the Ohio Constitutional Revision Commission
(May 18, 1972)

The Department of Finance has worked closely with the Finance and Taxation
Committee of the Ohio Constitutional Revision Commission during its consideration
of Article VIII, the Debt Provisions of the Ohio Constitution. I wish to commend the
members of that committee for their long hours of thoﬁghtful deliberatidn on the
intimate problems of the state debt. Their report represents a significant proposal
which can provide the State with flexibility in meeting the future capital needs of the
citizens of this state.

In considering this proposal the Commission should be aware of some
Constitutionai history. Prior to the Constitution of 1851 there was no provixsion in
the Ohio Constitution which restricted the power of the state to contract debt. During
the 1830'sin o:rder to build the state's» canal system the State contracted what were
large amounts of debt at that time. By the time of the Constitutional Convention of
1850-1851, the failure of the canals to generate sufficient revenues to retire the
debt led delegates at that convention to propose a limitation on the state's ability
to issue debt. They chose a debt limit of $750, 000 which represented 30% of the
state's revenue at that time, However, there were no provisionS to adjust the debt
ceiling upward as either the revenues of the state increased or inflation reduced the
capital goods that $750, 000 would purchase.

The continual existence of $750, 000 limitation, however, has not p'recluded
the State from borrowing money. In order to obtain capital funds, the State has
resorted to a variety of revenue bond devices or constitutional amendments authorizing
specific issues of "general obligation" bonds. Thus, the current provisions of Article VIII

of the State Constitution have not really limited state debt but have instead encouraged
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the use of more expensive revenue bond techniques and created the necessity to
periodically bring constitutional amendments to the public.

A fundamental question in considering any debt proposal is why does the state
need to borrow. The answer is simple. In order to serve the needs of the citizéns
of the state, the state gdvernment must continually construct capital facilities, build
roads, buy park lands, etc. Some of these projects can be called new, but many
merely replaces obsolete facilities. The ability to borrow capital moneys on a
regular basis is key to any long term capital improvements program,

We believe that it is in the best interest of the state to create a constitutional .
framework in which the state has the ability to meet its capital needs in a rational
manner, The’Department of Finance endorses the proposal of the Finance and
Taxation Committee which would express the debt limit in terms of a percentage
of revenue available for appropriation. This approach says to the‘people of Ohio that
no more th;m 6 percent of the state's revenue should be expended for debt service
in any year unless the people of the state have agreed through a referendum to incur
more debt. This is the very approach people use deciding if they can afford to buy
a particular car or home, "Can I afford to pay more than $100 a month to buy tﬁis
car?"

The committee has proposed to further limit the ability of the state to-jssue debt
by providing that the principle amount issued in any one year may not exceed 8
percent of the moneys available for appropriation and that at least 4 percent of the
principle outstanding at the beginning of the fiscal year must be paid during that
fiscal year. The effect of these provisions is that one General Assembly may not
issue all of the increased new debt authority in any one year and thereby prevent

subsequent General Assembly's from issuing debt without a vote by the public. The
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principle repayment provision is designed to provide an average maturity of 25
years for state debt--which period the committee felt is related to the average useful
life of state capital improvements. The end result of these provisions is that the
State could issue roughly the same amount of debt as that which over the last 10
years has been requested by prior administrations, approved by the General Assembly
‘and the public and actually spent.

The Commission should note the provisions of Section I (C) which provides
that the state may contract debt to meet appropriations during a fiscal year. Members
of the Commission will rem‘ernber the discussions that were held last fall here in
Columbus concerning the State's cash flow crisis. Because of the timing anomaly
in tax collections, the state receives a significant amount of its tax revenue during
the spring of each year and then spends aga;inst that revenue balance for the remainder
of the year, Thus, it is possible that although the state may end the fiscal year on
June 30 with $i50 million in the Treasury, it may have just barely skirted a zero
balance some time during the preceding January. This provision would permit the
state to borrow moneys in anticipation of future tax collections in much the same
manner as school districts, cities, villages, and counties are now permitted. The
Committee should note that any such state borrowing must be repayed before the
end of the fiscal year in which the borrowing takes place. This latter clause insures
that an administration can not issue debt indefinitely for operating expenses.

Existing Section 4 . of Article 8 forbids the use of the credit of the state
in aid of any individual, association or corporation. There have beeﬁ several court
challengés against various public programs in Ohio's history in which a taxpayer
claimed that the state was lending its credit for other than a public purpose. This

proposed section is an attempt to provide the General Assembly with the power to
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determine what a public purpose is. The Department of Finance endorses the proposal.

The Department of Finance, at this time, would like to present to the Commission
a set of suggested changes to Section 13 of Article 8, the industrial bond provision.
This section has permitted in the past the issuance of state debt to aid in the
construction of industrial facilities. Looking into the future, the state is being
asked to take a new and vital vole in the areas of environemtnal protectloﬁ
and housing.

The proposed changes in this section are aimed at expanding such section 13
clearly to recognize as public purposes (regardless of disposition of the Coristi_tutlonal
Revision Commission's proposed Section 2 of Article VIII) the provision of, and to
authorize the.financing of, environmental protection and housing facilities as well as
facilities for industry, commerce, distribution and resgarch_to protect (in addition
to present proj{'ision for creation of) job and employmént opportunities.

The following (references are to the numbers of the changes marked on the
attached draft) is a brief explanation of the changes:

1. To permit the traditional industrial developmen.t approach to be used in

those situations where no new jc;bs will be created, but in which protection is

afforded existiné jobs which are or might othexwise be in jeopardy. Examples

might be the replacement of facilities no longer economically feasible to "Opera.te,
or which cannot in their present condition meet requirements of federal or state
laws or regulations such as the new Federal Safety Standards laws.

2. To expand provisions of Section 13 to encompass environmental protection

and housing facilities.
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3. To provide, for interpretation purposes, basis for a distinction later in

the section between the purposes (facilities) for which financing may be under -
taken under Section 13 and the entitites which are authorized to acquire, such facilitie
For example, we think the addition of "for purposes of" and "for such purposes".
avoids any implementation than loans can be made only to governmental entities
or non-profit corporations,

4. To make it clear that the provision permits bonds or other obligations to be
issued with the proceeds being loaned to, or used as a guarantee fund for loans
of, private entities. .

5. To make it clear &at the General Assembly may voluntarily appropriate
money for purposes of a "reserve fund" in connection with environmental |
protection or housing financing the primary security of which mighf be, for
example, periodic payments by the users. For example, in the area of
environmental protection, it is conceivable that smaller companies would not '
be able to avail themselves of the lower interest rates of tax free borrowing
(i.e. bonds issued by the state or by other governmental entities) unless some
sort of a funded reserve were established for the further security of bondholders;
such a reserve might be one with respect to an issue which pools environmental
protection facility financing for a number of small companies. This same type
of need for a resérve fund may well present itself in the financing of housing for
low or moderate income persons or families, such as provided for in H,B, No.
1113 presently before the General Assembly.

6. To eliminate presently superfluous references to ratification and validation
of certain statutes in effect when Section 13 was originally enacted but which

have subsequently been repealed.

s
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Aside from the housekeeping changes the primary legal purposes for the
amendments are;
(1) Toeliminate any legal question as to whether the financing of pollution
abatement or prevention facilities and housigg in conjunction with private
use is (a) a public purpose, and (b) not prohibited by lending credit restraints.
This is desirable whether or n0t‘ the proposed Section 2 is adopted for only by the
constitution speaking specifically to these points are they compietely placed
beyond legal challenge.
(2) To eliminate the indication that the section is not applicable unless new
jobs are created. This is important from a job maintenance standpoint, and
particuiarly important from the pollution abatement standpoint.
~ (3) To make it clear that the voluntary reserve supplements in the pollution
abatemént and housing areas are permitted, if the General Assembly should
choose to make them.
The proposal of Finance and Taxation Committee would in essence permit
the State to continue the same level of capital spending that has occurred over the
last ten years. The State would be prohibited under this proposal from "mortgaging
its future”. The Department of Finance supports this proposal and urges the

Commission to become familiar with both the details and the concepts underlying

in the committee report.
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Section 13, To create OR;/PROTECT job and employment opportunities OR
TO improve, MAINTAIN, OR PI\ROTECTthe economic OR EN@RONMENTAL welfare
OR LIVING CONDITIONS of the people of the state, it is hereby determined to be
in the public interest and ;91 proper public purpose for the state or its political
subdivisions, taxing districts, or public authorities, its or their agencies or
instrumentalities, or corporations not for profit designated by any of them as
such agencies or instrumentalities, to acquire, construct, enlarge, improve, or
equip, and to sell, lease, exchange, or otherwise dispose of property, structures,
equipment, and facilities within the State of Ohio fof THE P[}RPOSES OF industry,
commerce, distribution, aﬁd research, POLLUTION ABATEMENT OR PREVENTION,
WASTE DISPOSAL, ENHANCEMENT OF THE QUALITY OF THE ENVIRONMENT,
AND HOUSING AND RELATED FACILITIES INTENDED PRIMARILY FOR USE BY
PERSONS AND FAMILIES OF LOW OR MODERATE INCOME AS DEFINED BY THE
GENERAL éSéEMBLY, AND to make or guarantee loans and to borrow money and
issue bonds or other obligations to provide moneys for SUCH LOANS AND GUARANTEES
OR FOR the ‘acquisition, construction, enlargement, improvement, or equipment, of
sueh property, structures, equipmen£ and facilities FOR SUCH PURPOSES.@LOANS
OR GUARANTEES OF LOANS MADE UNDER AUTHORITY OF THIS SECTION SHALL
ONLY BE MADE FOR THE ACQUISITION, CONSTRUCTION, ENLARGEMENT,
IMPROVEMENT, OR EQUIPMENT OF PROPERTY, STRUCTURES, EQUIPMENT,
AND FACILITIES TO BE USED FOR THE AFORESAID PURPOSES. ILaws may be
passed to carry into effect such purposes and to authorize for such purposes the
borrowing of monéy by, and the issuance of bonds or other obligations of, the state
or its political subdivisions, taxing districts, or public authorities, its or their
agencies or instrumentalities, or corporations not for profit designated by any of

them as:such agencies or instrumentalities, and to authorize the making of guarantees
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and loans and the lending of aid and credit,®AND THE SECURING OF SUCH BONDS

OR OTHER OBLIGATIONS, GUARANTEES, AND LOANS FOR THE PURPOSES OF
POLLUTION ABATEMENT OR PREVENTION, WASTE DISPOSAL, ENHANCEMENT

OF THE QUALITY OF THE ENVIRONMENT AND HOUSING AND RELATED FACILITIES
BY A PLEDGE OF RESERVES WHICH MAY BE FUNDED OR SUPPLEMENTED BY
APPROPRIATIONS BUT WHICH APPROPRIATIONS THE OWNERS AND HOLDERS OF
SUCH BONDS, OBLIGATIONS, GUARANTEES, AND LOANS SHALL HAVE NO RIGHT
TO HAVE MADE, which laws, bonds, obligations, 'loans, guarantees, and lending of .
aid and credit shall not be subject to the requirements, limitations or prohibitions of
any other section of Article VIII, or of Article XII, Sections 6 and 11, of the
Constitution, provided that moneys raised by taxation shall not be OTHERWISE
obligated or l;ledged for the payment of bonds or other obligations issued or guarantees
made pursuant to laws enacted undengDr -ratified; - validated; eénfirmed and-appreved by
this section.

No guarantees or loans and no lending of aid or credit shall be made under laws
enacted (g)r-vaiiéated,- ratified; -confirmed,- and-appreved pursuant to ex-by this section
of the Constitution for facilities to be constructed for the purpose of providing electric
or gas utility service to the public.

The powers herein granted shall be in addition to and not in derogation of
existing powers of the state or its political subdivisions, taxing districts, dr public
authorities, or their agencies or instrumentalities or corporations not for profit
designated by any of them as such agencies or instrumentalities.

Any corporation organized under the laws of Ohio is hereby authorized to
lend or contribute moneys to the state or its political subdivisions or agencies or

instrumentalities thereof on such terms as may be agreed upon in furtherance of
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laws enacted pursuant to this section or-validated,- ratified; -confirmed,- and-approved
by -its |

@Amended -Substitute- House-Bill -270 enacted -by- the General Assembly-on Jure4,
1963; -and Amended-Senate Bill-360-enacted-by -the-General -Assembly-on June-27;
1963; -are hereby-validated; -ratified; -eonfirmed; -and approved-in all respeets, and
they shall be-iir full-force and-effect from -and after the-effeetive-date of this-section

as laws of -this-state -untit amended -or repealed -by law-
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.Ohio Constitutional Revision Commission
June 14, 1972

Power of the State to Exempt its Own Bonds from
Taxation in the Absence of a Constitutional Pro-
vision Thereon

This memorandum is in response to specific questions raised by the Commission
in its study of possible revisions of the provisions for the issuance of bonds of
the state as set out in Article VIII, Sections 2b, 2c, 2d, 2e, 2f, 2g, 2h and 2i and
in Article XII, Section 2. The indicated sections of Article VIII, with the exception
of Sections 2e and 2h, provide for the issuance of bonds for various purposes and
explicitly state that the principal of and the interest accruing to such bonds shall
be exempt from all taxes levied by the state or any of its taxing subdivisions or
districts. Sections 2e and 2h of Article VIII'are silent on the point of exempt-
ing bonds issued pursuant to these sections from taxation, but such exemption is
made by statute in the sixth paragraph of Section 129.30, Revised Code, and in Sec-
tion 129.60 (4), Revised Code, respectively. Article XII, Section 2, states in part
that

"All bonds outstanding on the lst day of January, 1913,
of the state of Ohio or of any city, village, hamlet,
county or township in this state, or which have been
issued in behalf of the public schools of Ohio and the
means of construction in connection therewith, which
bonds were outstanding on the lst day of January, 1913,
and all bonds issued for the World War Compensation
Fund, shall be exemption from taxation.,"

The Commission has expressed an interest in deleting from a revision of the
Constitution these clauses exempting bonds from taxation within the state. The pur-
pose of this memorandum is to deal with questions of whether the state may, absent
a constitutional provision for exemption, exclude from taxation by legislative action
the principal and interest on state bonds and similar obligations. Beyond the Gen-
eral Assembly's power to exempt bonds from taxation, consideration will be given to
what problems might arise should legislative exemption of bonds become the standard,
and federal taxation of state bonds will also be dealt with,

The issue of the power to grant tax exempt status to the principal and in-
terest of state bonds by legislative act where no express constitutional exemption
exists has rarely been brought to the courts. The question has not been decided by
the Supreme Court of Ohio. Due to the lack of authority on the subject, attention
to two of the cases that have been decided can aid in seeing possible approaches to
the problem.

Foremost among the cases in poinit“is Foster v. Roberts, 142 Tenn. 350, 219 S.W.
729 (1920). 1In Foster, the Tennessee Supreme Court was presented with the question
of whether or not the state legislature had the power to issue nontaxable bonds. The
state legislature had authorized by law the exemption of bonds from taxation on prin-
cipal or interest. Opponents of the exemption argued to the court that such an enact-
ment violated Article 2, Section 28, of the state constitution which reads, in per=-
tinent part, as follows:

"All property real, personal or mixed shall be taxed;
but the legislature may exempt such as may be held by the
State, by counties, cities or towns and used exclusively for
public or corporation purposes,"
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The court upheld the legislature's power to exempt bonds from taxation by offering
two constructions of Article 2, either of which the court felt was sufficient to
support the holding. TFirst, it was found that the thrust of the section of the
constitution relied upon its uniformity of taxation and the prevention of unreason~
able and discriminatory exemptions, and that the section is not designed to in any
way limit the distinguishable right of the state as a sovereign entity to contract
with reference to the selling of debt. Secondly, the Tennessee Supreme Court held
that state bonds do not constitute property in the same sense as the term is used
in Article 2, Section 28, Rather than property, bonds were held to be instrumentalities
of the state. Bonds being instrumentalities of the state, the court reasoned, it
cannot be argued that the state legislature is required to tax the bonds or that
the legislature is without the power to exempt the bonds from taxation.

A very similar question was presented to the Supreme Court of Oklahoma in the
case of In re: Assessment of First National Bank of Chickasha, 58 Okla, 508, 160
P, 469 (1916). (Board of Equalization of Oklahoma County v. First State Bank of
Oklahoma City, 77 Okla. 291, 188P. 115 (1920) overruled the holding of In re: First
National Bank in part, but explicitly did not overrule the holding in respect to
the power of the legislature to exempt bonds from taxation.) In this case the con-
stitutionality of a legislative enactment exempting public building bonds from tax-
ation was questioned. Opposition to the exemption was based on Article 5, Section
50, of the Conmstitution of the State of Oklahoma, which says,' The Legislature shall
pass no law exempting any property within this State from taxation, except as other-
wise provided in this Constitution.'" The opponents pointed out the absence of any
explicit exemption for state bonds elsewhere in the constitution and concluded by
urging that bonds are property in the hands of holders and as such are taxable.
The court rejected these arguments, holding that while bonds were not specifically
exempted, it was not conceivable to them that the authors of the constitution in-
tended to impede the power of the legislature to provide through exempt bonds for
the preservation of the state's credit and good faith of the people of the state,

Turning to the situation in Ohio, it is important to first consider the history
of the present Article XII, Section 2. Under the state's first constitution, that
of 1802, the state's powers of taxation were limited in only the broadest manner.
The only restrictions were that poll taxes were prohibited and that equal protection
of the laws was required. When the constitution was rewritten in 1851, several
provisions were included to halt legislative indiscretion in taxation. Among these
restrictions was Article XII, Section 2. As it was originally passed, the section
required the taxation of all real and personal property with the exception of bury-
ing grounds, public school houses, houses used exclusively for public worship, in-
stitutions of purely public charity, and public property used exclusively for any
public purpose, any or all of which could be exempted. The so-called 'classifica-
tion amendment' to Article XII, Section 2 was passed in 1929 and became effective
in 1931, changing the section to its present form. The amendment included the spe-
cific exemption for bonds quoted on page one.

The only Ohio case to deal with the power of the legislature to provide for the
exemption of public bonds from taxation arose under Article XII, Section 2, as it
existed before the amendment in 1931, The case is Probasco v. Raine, 10 Ohio Dec.
Reprint 409 (Superior Court of Cincinnati, 1889). Involved was whether the failure
of a taxpayer to list state canal stock for personal property taxatiom constitutes
the filing of a false tax return, and whether the legislature acted outside its con-
stitutional powers in exempting from taxation on interest or principal the canal
stock issued by the state. The case was decided by Judge William Howard Taft and
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based upon his strict interpretation of the section. Referring to Article XII,
Section 2, of the constitution, he stated at 412:

"The property which the legislature may exempt is
specifically named. No room is left for doubt that under
the constitution any other exemption than of the kind of
property therein named for exemption, would be in viola~
tion of this section. It would seem to follow that an
express exemption of certificates of indebtedness of the
state, they being included in the property which the
legislature is required to tax, would be beyond the leg~
islative powers to enact and void."

Regardless of how logically Judge Taft found the answer to the question as to
the legislature's power to exempt bonds to be, the case was overruled and the
judgment reversed on appeal by the Ohio Supreme Court in Probasco V. Raine, 50 Ohio
St. 378, 34 N.E. 536 (1893). The case was reversed on grounds other than those
involving the legislative power of exemption. Burket, J. writing for the majority
of the Supreme Court indicated that the majority was divided on the question of the
legislature's power to exempt bonds, and thus left the point undecided, being able
to dispose of the case on other grounds, However, Burket did go on to express in
dicta that such stocks had never been taxed by the state; and at 394, "that there
was good reason for the belief that the stocks were not taxable."

The decision in Probasco having not squarely confronted the issue of the
legislature's power to exempt bonds and the express exemption in the 1931 amendment
to Article XII, Section 2, have resulted in a present lack of any clear resolution
of the question. For an answer, cases interpreting the uniformity and classifica-
tion provisions under Section 2 may be resorted to in part. To pursue this approach,
it must be assumed arguendo that bonds of the state constitute property of their
holders,

Vhen the 1931 Amendment was added, the requirement that "all property" be taxed
by uniform rule was replaced with the provision that "land and improvements thereon”
would be taxed uniformly according to value. This change clearly deleted personal
property from the rule of uniformity, and the inclusion of the wording "without
limiting the general power, subject to the provisions of Article I . . . to deter-
mine the subjects and methods of taxation or exemptions therefrom, general laws
may be passed to exempt . . .," gave the legislature the power to classify and
exempt classes of personal property. Kroger Co. v. Schneider, 9 Ohio St. 2d 80,
223, N.E. 24 606 (1967).

The Ohio Supreme Court construed Article XII, Section 2 as amended, and with
attention given to the passages quoted immediately above in State ex rel. Struble
Y. Davis, 132 Ohio St. 555, 9 N. E. 2d 684 (1937). Matthias, J. for the court
said at 560: .

"It is quite obvious, therefore, that, having expressly removed
the previous limitation in the constitutional provision, the
power of the General Assembly to determine the subjects and
methods of taxation and exemptions of personal property there-
from is limited only by the provisions of Article 1 of the
Constitution, which is the "equal protection of the law" pro-
vision and is substantially the same as the guarantee in that
respect contained in the Fourteenth Amendment to the federal

Constitution." |
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The construction of the amended Article XII, Section 2 was again considered
by the Supreme Court in Denison University v. Board of Tax Appeals, 2 Ohio St.
2d 17, 205 N.E. 2d 896 (1965). In Denison the Court found the General Assembly
to have power to determine exemptions limited only by the equal protecticn clause
in Article I. The equal protection clause of the Fourteenth Amendment to the
federal Constitution must also be recognized as a limiting factor on the General
Assembly's powers to exempt. Allied Stores of Ohio, Inc. v, Bowers, 358 U. S.
522, 79 S. Ct. 437, 3 L. Ed 2d 480 (1959), expressed the standard of equal protec-
tion of the laws as applied to exemption and classification for taxation. Classi-
fication and exemption may not be palpably arbitrary but may discriminate among
classes of property, taxing some and exempting others, so long as 'the discrimina-
tion is founded upon a reasonable distinction, or difference in state policy."
Allied at 528.

Synthesizing this analysis, and still assuming that bonds are property, a

strong argument may be constructed for the General Assembly having constitutional
power to exempt the state's bonds from taxation should the specific exemptions in
Article XII, Section 2 and Article VIII, Sections 2b, 2c, 2d, 2f, 2g, and 2i be
removed from the Constitution in revision. In that the General Assembly is pos-
sessed of plenary power to exempt personal property from taxation, the standard
which legislative exemption would have to meet would be that of the equal protec-
tion clauses of the Ohio and United States Constitutions. Denison University, supra.

It is practically undisputed in judicial commentary that state bonds serve
several basic functions. The sale of bonds bring to the public coffers funds
needed to finance a wide variety of governmental operations approved by the legis~
lature and the voters, and bonds serve to maintain the credit of the state.
Further, it is in the state's interest and a part of the public policy that state
bonds be attractive to investors and readily saleable. Tax exempt status for a
state bond results is a greater net profit to the holder than absent the exemption
thereby making the bonds more desireable and marketable investments, consequently,
the public policies and interests in debt financing and high credit rating are
promoted. These factors considered, the exemption of state bonds clearly rests
on a reasonable distinction from non-public bonds and is based on a difference in
state policy.

A conceptually different argument for the exemption of state bonds from tax-
ation can be constructed without the assumption that bonds are property. Such a
theory was proposed in Foster, supra, as sufficient to support exemption. The
Supreme Court of South Dakota has also upheld the argument that bonds are not
property as that term is used in constitutional provisions requiring uniformity.
National Surety Co. v. Starkey, 41 S, Dak. 356, 170 N.W. 582 (1919)., Further,
in that uniformity provisions are designed to avoid discrimination among taxpayers,
and since the state is not considered a taxpayer within the state, the uniformity
requirements do not apply to the state. At the base of the theory is the idea
that the state as sovereign is not the subject of taxation but the recipient of
taxes. Bonds are evidences of debt, of money lent to the sovereign and devoted
wholly to public use. The principal being dedicated entirely to the facilitation
of governmental functions, the bonds can be seen to function as instrumentalities
of the state sovereign. If bonds are taken to be instrumentalities of the state
and the state imposes a tax on the bonds to be paid by the holders, the state would
in the end be bearing the burden of its own tax through the lower initial price
or higher interest which purchasers of bonds would demand., Apparently Ohio courts
have not spoken to the question of whether state bonds are property or non-property
instrumentalities., 1In light of there being no Ohio decisions on this point and
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because the instrumentality theory is rather abstract and indefinite, the argu-
ment that state bonds may be exempted by the General Assembly exercising its
power to exempt property subject only to equal protection requirements seems the
stronger.

While the power of the state legislature to exempt bonds from taxation is
not entirely clear, the constitutionality of taxation by the United States gov-
ernment on bonds of the states is presently a well settled issue. The leading
cases on the federal government's power to tax state bonds are Mercantile National
Bank of the City of New York v. New York, 121 U, S. 138, 7 S, Ct. 826, 30 L. Ed.
895 (1837) and Pollock v, Farmer's Loan and Trust Company, 157 U. S. 429, 15 S.
Ct. 673, 39 L. Ed. 759 (1895). In Mercantile Bank the Supreme Court considered
whether the United States could tax bonds of the state of New York and its munic-
ipal subdivisions. The court found the borrowing of money by a state to be an
exercise of governmental function and held bonds to be not taxable by the United
States, Pollock, in two hearings before the court, held that federal taxation
of income on state and local bonds is unconstitutional. The present federal
statutory provisions reflecting the decisions in Mercantile Bank and Pollock can
be found in Section 103 of the Internal Revenue Code, The statute excludes from
gross income the interest paid on obligations of the states without reference to
whether the interest or the bonds themselves are taxed by the states. It is
worth noting that the decisions that state bond interest is nontaxable under
the federal constitution have come under attack recently in Congress, as when
the tax reform legislation of 1969 was being worked out. '
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Ohio Constitutional Revision Commission Research Study No. 12
Finance and Taxation Committee
July 10, 1972

The 1912 Convention: Article XII
The Income Tax

Although the uniformity-classification of property fight at the 1912 Constitu-
tional Convention received the most interest on the convention floor, the revised
Article XIT which developed out of that Convention contained several new provisions not
found in the 1851 Constitution. As of 1912, poll taxes were prohibited; debts for
internal improvement were outlawed; inheritance and income taxes were authorized; the
bonded debt of the state and its subdivisions was to be protected as to principal and
interest; and franchise and excise taxes, as well as taxes on the production of minerals,
were to be permitted,

Much of the argument by those favoring the classification of property for taxation
purposes at the Convention was that a single uniform tax on property would not necessarily
be an honest tax on an individual's total wealth., The further provisions for other
types of taxation, then, granted to the legislature in Article XII, must be viewed to
some extent as a form of compromise. Many of the delegates of the convention admitted
that they were "single-taxers," and in reality favored only the new "income tax" plan
which was under experimentation in Wisconsin,

Mr, Colton: I believe a tax distributed in proportion to the income a man
receives would be distributed in the most just and fair way that it is
possible to distribute it; but we are not under an income tax, and it is
impossible for us to pass from the property tax, under which we are now
proceeding, to an income tax in any abrupt and positive way, If we have to
pass to the basis of an income tax, wé must pass to it gradually. The income
tax at present is in an experimental stage. It has been successfully used
in the old world, but thus far, as used by our states, it cannot be
pronounced a success, The state of Wisconsin is the first state to adopt

a very elaborate income tax, modeled after the income tax provisions of the
0ld "orld, and there the experiment of income tax is being tried out. All
of the states are watching the outcome of the Wisconsin experiment, but the
income tax, by itself now, is out of the question.

(Debates, 1912, p. 1509)

Mr, Doty felt that the Convention should submit to the people of Ohio the 'fisconsin
tax provision, which would include the inheritance tax provision as well as the incame
tax, because he felt that it had already been tested in Wisconsin, The isconsin
constitutional provision Mr. Doty supported read as fallowst

The rule of taxation shall be uniform and tzxes shall be levied upon such
property as the legislature shall prescribe. Taxes may also be imposed on
incomes, privileges and occupations, which taxes may be gradusted and
progressive, and reasonable exemptions may be provided.

(Debates, 1912, p. 1545)
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The income tax provision proposed by the Minority Report of the Camittee on
Taxation,which replaced the Majority Reporty read as follows?

Section 9., Laws may be enacted providing for the taxation of incomes,
which tax may be either uniform or graduated, and either general or
confined to incomes derived from investments not directly taxed in thi§
state, but a part of each income not exceeding three thousand dollars in
any one year may be exempt from such tax,

The vote to replace the Mgjority Report of the Committee with the Minority Report,
ineluding the above provision on taxation of incomes, was 74 to 36, and the main area
of contention in the debate which was to follow was uniformity and classification,
rather than the subject of income taxe.

Mr, Jones made the polnt in debate that the provision offered on income tax
provided for "a tax on incomes of a certain amount" (Debates, 1912, p. 1670), and
there seems to have been little question by the delegates to the Convention on this
matter, as the specific amount was never debated.

Mr. Fackler suggested the following description of the provision for ?ncome taxa~
tion which was included in the provision eventually adopted, and spoke o? 1t.as a way
to lay aside the differences of the Convention on uniformity and classificatione

The income tax is provided for here. There is no fairer way of levying
taxes than upon incomes, The man drawing a large income is deriving greater
benefits from society than any other man, and upon his shoulders should be
placed a very large part of the burden of carrying on the government,
Gentlemen, I believe there are so many things of merit in this proposition,
and so many things that are progressive and really demanded by the spirit of
the times, that it will pay us to lay aside our differences on uniform
taxation and classification, and to lay aside our difference on the bond
proposition, and to adopt this, and I believe that if we adopt this it will
be overwhelmingly ratified by the people at the polls,

(Debates, 1912, p. 1672)

Then the proposal for a revised Article on Taxation was finally adopted by the
Convention, it read as follows: (Section 8 of Article XII)

8, Laws may be passed providing for the taxation of incomes, and such
taxation may be either uniform or graduated, and may be applied to such
incomes as may be designated by law; but a part of each annual income
not exceeding three thousand dollars may be exempt from such taxation,

The differences between this version of the provision and provision originally found

in the Committee report were not debated, as there were no specific motions with respect
to the language changess The move to include other types of taxation in the new
Constitution was felt generally to be in favor of progressive taxation; the Constitu-
tional Convention in 1912 was dominated by a move of "progressive reformism,"” A

majority of the Convention was in favor of these provisions throughout, and at the

point where it seemed that the Constitution was going to be written without a new taxa~
tion article because of the extreme disagreement concerning uniformity and classification,
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the appeal for an article at least inecluding these'other p?ovisions was made, ghts,
in fact, was the main reason that the Convention finally ?ld get togethe? enough to
rewrite Article XII, at least to include the new progressive taxes on which the Con-
vention was able to find agreement,

Debate on these measures, however, was not extensive as most of the Convention's
time was spent on the classification debates. Although the otber taxes were agded,
the amendment as finally written  was decidedly not in favor with the corporations
and the financial worldy, for the newspapers of big business constantly attacked the
proposal,

The following commentary by the Political Science Club at 0SU at Phe time the 1912
amendments were presented for the consideration of the citizens of Ohio points out
that the taxation amendment written by the Convention proposes several important
additions to the present (1912) tax system and should be given serious though by all,

"The amendment proposes several important additions to our present tax system ]
that should be given serious thought by all, By the first one the General Assembly is
empowered to pass an inheritance tax, by the second, similarly, an income taxm and by
the third, a tax upon franchises and the production of coal, gas, o0il, and other
minerals.,

The inheritance proposal gives the Legislature the right to tax estate when it
changes hands at the death of the owner, This tax may be graduated so that those who
receive larger estates shall pay a higher rate than those who receive small estates;
and also indirect heirs may be required to pay a higher rate than direct heirs. The
maximum exemption which the legislature may allow is $20,000,

The inheritance tax is used by thirty-six states in the Union and in most of them
the provisions for the tax are much the same as those mentioned above., New York derivgs
a large revenue from this source, the chief advantage being that the large estatgs, which
so generally escape the general property tax, cannot escape the inheritance tax in any
more than small estates. Altogether the inheritance tax is a desirable addition to out
present tax system and should receive the support of all who feel that our taxes should
fall proportionally on capacity to pay. :

Provision is also made for an income tax which may be uniform or graduated; exempt-
tion of not exceeding $3,000 may be allowed by the Legislature, and by the clause "may
be applied to such incomes as may be designated by law," permission is given the
Legislature to classify incomes according to their source. This will facilitate the
administration of the tax and prevent evasion. A further provision states that not less
than 50% of the revenue that the state collects from the inheritance and income taxes
shall be paid back to the county, township, or city in which the income or inheritance
originated. The Legislature is furthermore constitutionally guaranteed the right,
through the excise tax, to derive a revenue from the ordinary operations of business,

and, by means of the franchise tax, to receive a return upon its grant of corporate
privileges,

The value of these supplementary modes of revenue-raising is very great., They are
not meant to exact a larger revenue or cause double taxation but merely to give the
state the power to use other methods supplementing and correcting the inequities of
the general property tax. It is well known that our general property tax is a failure
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in that it falls upon those who have tangible property such as farms and homes and
neglects many that have wealth in other forms. In order to get at those who are not
paying their just <hare under the general property tax we need some such methods as the
inheritance and in-ome taxes. A4s the revenmes from these sources and from the franchises
and mineral landc increases, We may expect possibly a tendency toward the gradual ‘
abandomment of tir: State's vain attempt to tax personal property as such, (such income
to bear its fair clare of burden otherwise), the diminution of the rate on real proper-
ty, and in general a more equitable distribution of tax burden on the basis of ability

to pay."
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Finance and Taxation Comittee
August 1, 1972

The Debate on the Question of Classification
at the Constitutional Convention

In 1912, Article XII of the Chio Constitution was tie subject of extensive discus-
sion and debate at the Constitutional Convention as it had been in 1851. There was
still an obvious recognition of the need for a revision of the tax laws of the state
and the constitutional provisions relating to them, The Convention's Standing Committee
on Taxation produced both a majority and a minority report on April 22, 1913, The
majority section of the Committee was chaired by E,'7. Doty, and the minority section by
George Colton.

The reports differed most strongly on the question of classification. The majority
report called for the General Assembly to "provide for raising revemue sufficient to
pay the expenses of the state" and provided that a system of classification of property
for taxation purposes "may" be devised, "and if it is classified the taxation shall be
uniform on all property belonging to the same class." The minority report, on the other
hand, provided for the uniform rule of taxation, stipulating that "property shall never
be so classified as to permit taxes to be levied at different rates for different
clas=es..." The minority report was also more specific in the provisions dealing with
the inheritance tax and the income tax. (Both reports as presented to the Conventior
are attached,)

Mr, Colton, chairing the minority section of the Committee, reported to the Conver-
tion that the Committee had decided unanimously that they could not agree on the subject
of taxation, and that it was for this reason that the Convention was faced with both
reports. The first question which was before the Convention was whether the minority
report should be substituted for the'majority report.

Most of the debate came from the proponents of a "uniform rule" ani the proponents
of classification. Contrary to what one might expect, the delegates who favored class-
ification readily admitted that they were defending the corporations which seemed to
regard classification as a means of distinguishing tangible property from intangible
property for taxation purposes., Iir, Redington was one of the delegates who expressed
this view most clearly:

"T want to preface my remarks by saying that I am in favor of the classg=-
ification of property. I want that understood at the outset. I also want

it understood at the outset that I am here defending the thousands of
esorporations which are here doing business in the small towns and cities of
this state, who furnish the labor for the men who build up those towns, and

I am here to speak a good word for them, I am also here to speak as a person
interested in real estate and as one who pays taxes on real estate; and as a
man interested in real estate and as a man interested in the manufacturing
industries I am in favor of the classification of property., Nearly every tax
commission for twenty years that has investigated the uniform rule established
in Ohio in 1351 has condemned it.
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At the time the Constitution of 1851 was adopted there were no large
corporations in this state. There was not very much intangible property

in the state, and I take it that a great many persons who went to that
convention went to the convention on horsebacks. I take it that in 1851
one-half of the houses on the farms in Ohio were log houses and that

farmers used oxen instead of horses. They had very little personal
property and everybody knew what everybody else had, Each person knew
exactly what his neighbor had, and at such a time and under such
circumstances the uniform rule of taxation might have been just. As
corporations increased, and by reason thereof intangible property

increased in amount, the uniform rule of taxation began to work badly.

I venture the assertion that today the intangible personal property of

the state of Ohio is more than double that of real estate, and yet not

six per cent of the intangible personal property goes upon the tax
duplicate; and as a man interested in manufacturing and real estate I protest
against such conditions. You never have been able under the umiform rule to
bring out that intangible personal property, and you never will be able to
do so."

(Debates, pp. 1515-1516)
And again:

", eelow by classification of intangible property or by classification of
all property, you can do justice to these corporations that are having

a hard time to succeed and not help force a failure and thereby create a
loss for the owners who have put their money into the enterprise as well
as the workmen who work in those factories and the people who live in
those towns,"

(Debates, p, 1519)

The tenor of the foregoing argument seemed to be that while theretofore a great
deal of intangible property was being concealed and thus not taxed at all, if classifi-
cation were allowed and intangible property were taxed at a lower rate than real proper-
ty, more of the former type of property would appear on the tax rolls.

Mr, Pierce spoke against the classification of property and the majority report,
and reflected the fear of those who held that elassification would open the door to
corporate manipulation of tax laws:

"I am in favor of the substitution and adoption of the minority for the
majority report on taxation because I believe it is more in the interests
of the people, I am opposed to the classification of property for the
purpose of taxation, whether it is secured by direct or indirect methods.
If the people of the state want the real estate owners to pay the highest
rate of taxation, and those owning personal property of various kinds to
pay the least rates, I have nothing to day; but I am opposed to any plan
by which a taxing unit less than the whole state itself shall say what
kind of a system the people may have."

(Debates, p. 1526)

Pierce believed that the uniform taxation rate was more fair to the people of the state,
and also declared that he wished to see bonds of all types restored to taxation. He
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called for the removal of taxation of the debtor class, for he could see no reasons vwhy
a person who had a $2500 mortgage on a $5000 home should have to pay taxes on the full
amount, when actually he did not own the complete house. He warned the people of the
state against the classification of property on the grounds that this would permit the
legislature, camposed mainly of supporters of the corporations, to decide and set the
taxation rates of the various forms of property. (Debates, p. 1527)

Mr, Evans expressed a somewhat different view from the others presented, believing
that constitutions are frameworks of govermment and should not contain specifics on
subjects such as taxation, He said: "I am opposed to all constitutional rules on
the subject of taxation.” (Debates, p. 15L6)

After several day's debate, some of which became quite heated, on May 2, the minor-
ity report was substituted for the majority report by a vote of 74 to 36. (Debates,
Pe 1550) Most of the debate which followed dealt with the same conflict between
classification and uniformity.

Mr, Harris of Hamilton Uounty delivered a speech supporting the classification of
property. tost of his talk was devoted to the presentation of statistics to support
his opinions, At no time did he show how the classification of property would be
beneficial to the people of the 'state. Mr, Hahn of Cuyahoga County joined him in this
support. He declared that the uniform taxation theory was neither sound nor sane, for
it did not permit a fair distribution of taxes. Mr, Antrim, of Can iert County, also
supported the classification of property, believing that such a method of taxation was
more elastic., He stated that all the better know economists of the country favored
this type of taxing plan, and he added that it would be the savings of the "little man"
that would be protected, for these would not be as heavily taxed as the larger savings
of the rich man, (Debates, p. 1588)

The debates lasted for two days, but few original arguments for or against tiie
measure in the minority report were presented. The delegates tended to reinforce the
arguments already presented on both sides by their fellow Convention members. Mr.
Fluke, of Ashland County, an opponent of the classification of property, emphusized
the appearance before the Committee of a group of businessmen who desired the classifi-
catlion of property. He reminded the Convention that these men did not claim that this
new system was morally right or just, but that the best argument that they presented
was one based on expediency. (Debates, p. 16LL)

It seems that by May 7, the delegates who supported the classification plan were
beginning to realize that their proposals were going to come down to defeat, and the
debates became somewhat more heated. President Bigelow turned his chair over to the
vice-president of the Convention and spoke to the Convention from the floor, appealing
to the supporters of the classification plan to permit the Convention to carry the
question to the voters. Bigelow did not believe that it was the duty or right of the
delegates to decide the question. Rather, he felt that it was the duty of the Conven-
tion to put the question into such a form that could be presented to the voters of the
state, so that they would determine what they felt the Constitution should say on the
subject, Bigelow wanted the voters to be able to vote for classification, for uniform-
ity, or against both, as they might choose. (Debates, p. 1659 f.)

At the end of the morning session on jigy 7, the vote was taken on the minority
report, as it had been amended by the Convention at that point. The question being,
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"Shall the proposal as amended pass?," the yeas and nays were taken and the vote was
53 yeas, 5L nays, The proposal was thus voted down by the Convention and lost,

At that point, the Convention did not have any proposal on taxation before it. Mr.
Fess, of Greene County, brought up the matter for reconsideration at the afternoon
gession on May 7. He said that he did not believe the Convention should adjourn without
acting upon the taxation problem. It was decided not to drop the question just because
35 members of the Convention opposed uniform taxation. Mr. Fackler expressed the view
of many of the delegates:

"eeslet us not do a foolish thing by dropping this taxation proposition
because the Convention is unalterably divided on classification and uniform
rule, I hope you will vote to reconsider the vote of this morming, and if
we can not do anything else on the subject of taxation, let us adopt sections
7, 8, 9, and 10, which provide for the income tax, the inheritance tax, the
franchise tax, the excise tax, the production tax, and the provision whereby
the municipalities shall make arrangements for the liquidation of their
debts., 'le can do that much, ’

I am simply appealing to the sober, good sense of the Convention not to
throw down an opportunity to make progressive legislation on the taxation
cuestion because we are divided on the features of it. Let us do something
that will be regarded by everybody as a step forward in the matter, and let
us not throw away an opportunity because of rancor that may have been
injected in this debate because of the uniform rule and classification,"

(Debates, p., 1669)

The motion to reconsider was passed. A proposal was submitted to the Convention by

Mr. ‘nderson of Mahoning County to amend sections 1, 2, and 6 of Article XII, and

to add to it sections to be known as sections 7, 8, 9, and 10, relative to taxation,

and the proposal was passed by the Convention by a vote of 37 to 31. The proposal was
finally passed, after third reading, by a vote of 73 to 32, with few changes as followss:

Article XIT

Sece 1ls No poll tax shall ever be levied in this state, or service required,
which may be commuted in money or other thing of value,

Secs 2, Laws shall be passed, taxing by a uniform rule, all moneys, credits,
investments in bonds, stocks, joint stock companies, or otherwisej and also

all real apd personal property according to its true value in money, excepting
all bonds at present outstanding of the state of Ohio or of any city, village,
hamlet, county, or township in this state or vhich have been issued in

behalf of the public schools in Ohio and the means of instruction in connection
therewith, which bonds so at present outstanding shall be exempt from taxa-
tion; but burying grounds, public school house, houses used exclusively for
public worship, institutions used exclusively for charitable purposes, public
property used exclusively for any public purpose, and personal property to

an amount not exceeding in value five hundred dollars, for each individual,
may, by general laws, be exempted from taxation; but all such laws shall be
subject to alteration or repeal; and the value of all property, so exempted,
shall, from time to time, be ascertained and published as may be directed by law,
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Sec. 6a Except as-otherwise provided in this constitution the state shall
never contract any debt for purposes of internal improvement.

Secs 7. Laws may be passed providing for the taxation of the right to
receive, or to succeed to, estates, and such taxation may be uniform or

it may be so graduatéd as to tax at a higher rate the right to receive, or
to succeed to, estates of larger value than to estates of smaller wvalue.
Such tax may also be levied at different rates upon collateral and direct
inheritances, and a portion of each estate not exceeding twenty thousand
dollars may be exempt from such taxation.

Sec, 8. Laws may be passed providing for the taxation of incomes, and
such tacation may be either uniform or graduated, and may be applied to
such incomes as may be designated by law; but a part of each anmal income
not exceeding three thousand dollars may be exempt fram such taxation,

Sec. 9, Not less than fifty (50) per centum of the income and inheritance
taxes that may be collected by the state shall be returned to the city,
village or township in which said income and inheritance tax originate.

Sec. 10. Laws may be passed providing for excise and franchise taxes and
for the imposition of taxes upon the production of coal, oil, gas and other
minerals.

Sec, 11. No bonded indebtedness of the state, or any political sub-
divisions thereof, shall be incurred or renewed, unless in the legislation
under which such indebtedness is incurred or renewed, provision is made

for the levying and collection annually by taxation of an amount sufficient
to pay the interest on said bonds, and provide a sinking fund for their
final redemption at maturity.

The provision on uniformity in taxation of all moneys, credits, investments in bonds,
stocks, joint stock companies, or otherwise, and all real or personal property was
included in the proposed revision of Article XII as Section 2, and was essentially
the same provision which had been developed at the 1851 Convention, Again, in 1912,
there had been a lot of debate, but little change in the realm of uniformity.



Appendix A, Majority Report of the Standing Cammittee on Taxation

Proposal to submit an amendment to Article XII, Sections 2, 3, and L, of the constitu-
tion, and to renumber present Sections 5 and 6 as Sections 6 and 7, respectively--
relative to taxation.

Resolved, by the Constitutional Convention of the State of Ohio, That a proposal to
amend the constitution shall be submitted to the electors to read as follows:

Section 2. The general assembly shall provide for raising revenue sufficient
to pay the expenses of the state, and the interest on the state debt, for
each year, by excise taxes on successions or inheritances and on the business
and franchises of corporations, and by assessment upon the counties of the
state, or so many of the sources of revenue aforesaid as the general assembly
may deem best.

Section 3, FEvery assessment upon the counties of the state under the
preceding section, shall be apportioned among such counties ratably in
proportion to the aggregate amount expended during the preceding year in
each county and all political subdivisions thereof.

Section L. Laws shall be passed applicable to all counties which may elect
to be governed thereby, pursuant to section 6 hereof, providing that the
revenue necessary for all purposes of such counties, and all taxing districts
therein, shall be raised by taxes levied on the property therein described,
which property may be classified; and if it be classified the taxation shall
be uniform on all property belonging to the same class, though the rate
imposed upon property of one class may differ from that imposed upon
property of another class, provided, that bonds of the State of Chio and of
any city, village, hamlet, county, township, or board of education therein
shall be exempt from taxation.

Section 5, Laws shall also be passed, applicable to all counties which may
not elect to be governed by the laws to be passed under section three hereof,
providing for raising the reverues necessary for such counties and all

taxing districts therein by taxing under a uniform rule all moneys, credits,
investments in bonds, stocks, joint stock companies, or otherwise, and also
all real and personal property therein, according to its true value in money,
excepting bonds of the State of Nhio, bonds of any city, village, hamlet, ‘
county,or township in this state, and bonds issued in behalf of the public
schools of Ohio, and the means of instruction in connection thercwith, which
bonds shall be exempt from taxation; but burying grounds, public schoolhouses,
houses used exclusively for public worship, institutions of purely public
charity, public property used exclusively for any public purpose, and personal
property to an amount not exceeding in value two hundred dollars, for each
individual, may, by general laws, be exempted from taxation; but all such
laws shall be subject to alteration or appeal; and the value of all property,

so exempted, shall, from time to time, be ascertained and published as may
be directed by law,

Section 6, At the general election in November, 1915, and every ten years
thereafter, the general assembly shall submit to the electors of each county
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the question whether the revenues negessary for such county and all

taxing districts therein shall be raised under the laws then and thereafter
passed under section three hereof. If on any such submission the negative
votes exceed the affirmative votes in any county, the general assembly may
re-submit such question to the electors of such county at any other November
election, If on any such decennial or special submission the affirmative
votes exceed the negative votes in any county, such county and all taxing
districts therein shall be governed by the laws passed pursuant to section
three hereof, until on a decennial submission the negative votes shall exceed
the affirmative votes. But no such change of system shall invalidate taxes
theretofore assessed and levied pursuant to law,

Nesolved, That section 5 of said article be remumbered as section 6, and
that section 6 of said article be remumbered as section 7,
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Appendix B. Minority Report of the Standing Cammittee on Taxation

Section 1. The general assembly shall never levy a poll tax.

Section 2. Property shall never be so classified as to permit taxes to

be levied at different rates for different classes, but all real and personal
property, tangible and intangible, shall be taxed by a uniform rule

according to its true value in money; but burying grounds, public school-
houses, houses used exclusively for public worship, institutions of purely
public charity, public property used exclusively for any public purpose,
personal property to an amount not exceeding two hundred dollars for each
individual, and deductions of bona fide debts from credits, may, by general
laws, be exempted from taxation; but all laws providing for such exemptions
shall be subject to alteration or repeal.

Section 3. All property employed in banking, shall always bear a burden of
taxation equal to that imposed on the property of individuals.

Section Y4, The general assembly shall provide for raising revenue, sufficient
to defray the expenses of the state, for each year, and also a sufficient sum
to pay the interest on the state debt,

Section 5, No tax shall be levied, except in pursuance of a law; and every
law imposing a tax, shall state, distinctly, the object of same, to which
only, it shall be applied.

Section 6. Except.as otherwise provided in this constitution the state shall
never contract any debt for purpose of internal improvement,

Section 7. The maximum rate of taxes that may be levied for all purposes
shall not in any year exceed ten mills on each dollar of the total value of
all property, as listed and assessed for taxation, in any township, city,
village, school district, or other taxing district. .dditional levies, not
exceeding in any year a maximum of five mills, for all purposes, on each
dollar of the total value of all the property therein, as listed and assessed
for taxation, in any taxing district, may be levied when such additional
levies are authorized by a majority vote of the electors voting thereon at
an election held for such purpose; but in no case shall the combined maximum
rate of taxes for all purposes, levied in any year in any township, city,
village, school district, or other taxing district exceed fifteen mills on
each dollar of the total value of all the property, as listed and assessed
for taxation in such district. No county, city, village, school district,
township, or other taxing district shall ever create or incur a net indebtedness
in excess of one per cent, for county purposes, four per cent, for city or
village purposes, one per cent for school purposes and one per cent for
township or other taxing district purposes, of the total value of all the
property, as listed and assessed for taxation in such county, city, village,
school district, township, or other taxing district. No indebtedness not
payable out of current receipts shall hereafter be created, incurred,
refunded, renewed, or extended without at the same time a co~-incidental
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tax being levied, which shall be maintained sufficient to pay principal
and interest at maturity.

Section 8. Laws may be enacted providing for the taxation of the right to
receive or succeed to estates, and such tax may be uniform or it may be

so graduated as to tax at a higher rate the right to receive or to succeed
to estates of larger value than to estates of smaller value. A portion of
each estate not exceeding twenty thousand dollars in value may be exempted
from such taxe

Section 9, Laws May be enacted providing for the taxation of incomes, which
tax may be either umiform or graduated, and either general or confined to
incomes derived from investments not directly taxed in this state, but a
part of each income not exceeding three thousand dollars in any one year may
be exempt from such tax.

Section 10, Taxes may be imposed upon the production of coal, oil, gas,
and other minerals.

Section 11, Revenues for the payment of the expenses of the state may be
provided by assessment upon the counties, but every such assessment shall
be apportioned among all the counties ratably in proportion to the
aggregate amount expended during the preceding year in each county by the
county and all political subdivisions thereof,
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Ohio Constitutional Revisien Commission
August 8, 1972 Research Study No. 14

Delegation of Legislative Power
Article II, Section 26

Higstory of Section 26, Second Clause: The 1851 Convention

The second clause of Section 26 of Article II of the Ohio Constitution was the
subject of considerable debate in the Ohio Constitutional Convention of 1850-51.
In its present form, Section 26 requires, in the first clause, that all laws of a
general nature have a uniform operation throughout the state, and in the second:
"nor, shall any act, except such as relates to public schodls, be passed to take
effect upon the approval of any other authority than the general assembly, except,
as otherwise provided in this conmstitution."

In its original form this clause was found in Section 31 of the Legislative
Article being considered by the Convention, reading as follows:

"No power of suspending laws shall be exercised, unless by the
General Assembly, nor shall any law be passed contingent upon
the approval or disapproval of any other authority, except as
provided in this Constitution."

During early consideration of the section and in response to inquiry as to the
meaning of the underlined clause a delegate explained:

e have been in the habit of passing laws in the Legislature and
submitting them to the people. For instance, we authorize a sub-
scription upon turnpike roads and railroads running into cities,
and it becomes a law provided peogle vote for it, and a good many
other things of this kind . . ."
he
The section was proposed to prevent all that,/explained, noting that the
Constitution provides for certain laws that the people may vote upon,

Strong opposition was immediately voiced by one delegate, who opposed such a
broad restriction on legislative power. He was, he said, "in favor of restricting
the Legislature, and any and every portion of the people, with reference to the
exercise of the power of subscribing money to be used by taxation for works of in-
ternal improvement. And this was necessary in order to protect the rights of mi-
norities. DBut taking the case of a law, affecting certain localities, such as
towns and cities exclusively, and not relating to other portions of the State, :
could there be any more desirable privilege exercised by the Legislature, than to sub-
mit such a law for the approval of the people to be affected by it . . . What could
be the objection? But here, gentlemen, we are undertaking to say by this section,
that, in all future time, the Legislature should never do such a thing . , ."

Another, who had served on the committee which drafted the provision, reiterated
that acts of the legislature authorizing local votes for-stock subscriptions had
been brought to the committee's attention, that ''the committee considered this thing
of compelling minorities to construct public works im which they could have no
earthly interest, to be the fruit of a most anti-democrxatic and tyrannical principle;
and it was to prevent the exercise of this power, that this latter part of the sec-
tion was drafted."3

An issue discussed at length throughout the ensuing proceedings was on the one
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hand that the language Was ajmed at the evils inherent in the specific practice of
voting stock subscriptions and on the other that the convention had already agreed
to the principle denying to local governments the right to subscribe for»Stock for
internal improvements and that one constituiional provision on the subject appeared
to be enough. Another hailed the specificity of the stock prohibition and called
for striking out Section 31 as too indefinite in meaning.

Other proponents expanded the debate by urging that it "was the object of this
provision to prescribe that the law-making power shall remain with the Leglslature,
in order that the citizen may know exactly where to look for it."4 His and others’
position vas that the constitution should give exclusive law making power to the
legislature and that the power should be non-delegable. One explained:

'The law-making power is by its very terms vested in a General
Assembly, The compact entered into by every citizen is this,

that the General Assembly shall have the power to declare what

is or is not law, but a practice has grown up of devolving this
power upon the people or voters in certain localities--and as
this practice is admitted to be wrong in principle, this section
expressly settles the question, denies the power, and commands

the General Assembly to do its duty, to declare what shall be or
shall not be law, without leaving the effect or operation of its
acts to remain contingent upon the vote or approval of any other
body. Whether a law, whether a rule of action shall be establisghed,
declared obligatory as law, must be settled by the General Assembly,
where of right it belonged, and not to be left to become obligatory
as law upon the will or action of one or many. The section means
this, and in my humble opinion, can mean nothing else. No law shall
be passed to take effect upon a contingency of the approval of
others, The question presented is, who shall declare the law.

This duty 1s required to be performed exclus1ve1y by the General
Assembly." 3

Some difference of opinion was registered as to the constitutionality under such
language of submitting to local vote the question of whether schools should be con-
structed. OCome assumed it would prohibit this practice, as well as the practice of
submitting to local vote the question of adopting certain school systems.6 As to the
former, however, a clear distinction was recognized:

"The two questions are wholly distinct. The law prescribes the rule,
ordains the regulation, grants the power; whether the people will
exercise this grant of authority, may well rest upon their votes,

The power to build school houses, to raise the taxes, is found in
the law, and whether this power shall be granted to school districts,
and on what conditions it may be exercised, must be decided by the
General Assembly; but whether this authority, when granted, shall

be exercised, is notpart of the law. The law is as much a law of
the State, whether a single school house is built or not. There

is the law; you may read it on the statute book; whether it shall

be law or not, depends upon no contingency whatever. It is the
differente between the granting and the exercise of an authorlty,

the one must be given by the General Assembly; the other may be
exercised or not, just as the individuals see fit."’
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In the course of debate on the subject several references were made to a
Pennsylvania case in which the court had recently ruled that a law was unconstitu-
tional where it was to take effect upon a vote of the people in particular localities,
holding that the power to declare law was vested in the General Assembly alone. It
was argued by opponents of legislative delegation, supporting the second clause of
Section 31, that it settled the same question as the Pennsylvania Supreme Court had
settled in Darker v. Commonwealth,:6 Barr Pa. State Reports 507 (1847). The chal-

- lenged law pave citizens of certain counties the power to decide by a vote whether
the sale of wine and liquor should be continued and imposed a penalty for sale
where a majority opposed such sale,

The opinion in the Parker case distinguished laws authorizing local votes to
accept or reject a common school system as ‘‘complete and perfect laws, drawing the
principle of life from the creative power of the legislature, and looking to no
other authority to invest them with the compulsive power of a rule."” Said the Court:

“A short examination of their scope, intent, and mode of operation,
will make this manifest, and prove that, unlike the act (before
the court) . . ., they do not make the repeal of former laws, and
the creation of new substantial ones, to depend upon the fiat of
the popular vote . . . It is true that the citizens are called

to decide by their votes, whether common schools shall be estab-
lished within their precincts. But for what purpose? Not to
determine whether the acts of Assembly shall become laws."8

A proponent of Section 31 pointed out this distinction and urged that the
section be retained in order to accomplish the same result .&s had been accomplished by
judicial decision in Pennsylvania.

That representative form of government requires such a provision was stressed
by others: ‘

"The law-making power, instead of being an integral whole, vested
under limited and strictly defined powers; in a body of repre-
centatives, acting under a sense of direct responsibility to the
people, will be reparceled out to the people, in townships, cities
and counties; and it becomes, from an organized and well understood
power in the government, a power boundless in its character and
irresistible in its tendency . . . if I desire a government,
limited in its powers, clearly defined in its spheres, protecting
alike the rights of majorities and minorities, I must battle

for the integrity of the legislative power to be exercised, not
sometimes in my township, sometimes in a county, but by the au=-

thorities recognized and defined in the organic_law of the State."

Still the prohibition was not acceptable to a number of vocal delegates, and
debate continued, The substitute section then being considered read as follows:

"All laws of a general nature, shall have a uniform operation,
not shall any law be passed, to take effect upon the approval
of any other authority then the General Assembly, except as
othervise provided in this constitution."

An opponent still believed ‘'that the proposed section would utterly prohibit
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the building of a school-house, or anything else, by means of a tax law, which woul¢
require a vote of the people, to carry it into operation. "It has been said that,”
he pointed out, ''by submitting laws to the people, we delegate legislative power.
But, if in the exercise of power delegated by the representative, the sovereign,

the principal, ratify the thing done, what amazing wrong was there?"9 He also
meant to maintain, he said, that if the people of a given locality were to be
affected by any law, it was reasonable for the people of that locality to be allowed
to say whether they will have the law or not.

Another was understood to say that the representatives received their power
from the whole people, and to ask whether the representatives had the right to
parcel ?Bt to portions of the people that power which they receive from the whole
people.

The section was retained in Report llo. 2 of the Standing Committee on the
Legislative Department, but because of apparent confusion as to its effect upon
the school tax and school system laws an amendment was adopted excepting acts
"upon the subject of the public schools.”

A motion to strike the entire section followed immediately, It was defeated,
with the spolkesman for defeat making the following points:

The evil to be guarded against was one that was becoming very
prevalent. Laws during every session were passed to take effect
after a vote of the people upon them. It was an assumption by the
people of the function of the General Assembly., Laws under such
circumstances were passed which otherwise never would be and their
framers excused themselves under the fact that the people were to
accept them before they were bound by them. The question presented
is shall we have a republican government or a pure unadulterated
democracy . . "1

Another motion to strike was offered, with a substitution for the section,
reading as follows:

""The Legislative powers of this State being vested in the
General Assembly, no law, passed by that body, shall ever
be submitted to a popular vote for adoption or rejection,
except in reference to public schools - and, as otherwise
provided in this Constitution.™12

Although this proposal seemed more to express the object of its inclusion,
based on proponents arguments for it and the assumption from the beginning that
the section dealt solely with delegating legislative power to the people, it was
regarded as a proposition coming from "an enemy' and was summarily rejected.

Section 26 was slightly revised, to its present form, by the Convention's
Committee on Revision, Arrangement and Enrollment.

Delegation of Legislative Power

Convention debates reveal some confusion regarding the object of adopting
the second clause of Section 26 of Article II. The non-delegability of legislative
power would appear to be inherent in Section 1 of Article II, vesting legislative
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power of the state in a Cenaeral Assembly. It had been so vested, however, by Sec-
tion 1 of Article I of the Constitution of 1302, and the Convention was obviously
concerned about the past practice of referring certain questions to local vote and
uncertainty over whether am Ohio court would follow the rule recognized by the Penn-
sylvania state court without benefit of specific restriction upon legislative dele-
gation. An apparent purpose of adopting the clause was to prohibit the referral

of legislative power to the people, but the differentiation between making the law
and exercising powers conferred by the law is at best a murky one if one is to rely
on intent as expressed in convention debate. The prohibition in Section 26 is on
the passage of any act "to take effect upen the approval of any other authority."
Proponents cf the proposal were evidently concernea with delegation of the authority to
make laws, but as the preceding discussion illustrates, their discussion and debate
could have provided little help to the courts in subsequent challenges to legisla~
tion as being in violation ci the section. 1In 1940 the Ohio Supreme Court acknow-
ledged the overlay and prior difficulty experienced in applying Section 26 when it
pointed out: 13

"Under the doctrine of the distribution of powers, legislative
pover cannot be delegated. As may be perceived by an examina-
tion of the authorities , . . the constitutional inhibitjcus,
against the passage of an act effective only upon the approval
of some other authority are so akin to each other than the
currents of discussion naturally cross and intermingle . . ."

With the Constitution of 1802, not 1851, controlling, the Ohio Supreme Court
had to resolve a challenge to legislation authorizing county commissioners to sub-
scribe to capital stock of a railroad company and providing that the subscription
not be made until the assent of a majority of the electors of the county is first
obtained at an election held for that purpose,in Cincinnati W. & Z. R,R. Co. V.
Clinton County Commissioners, 1 Ohio St, 77 (1852). One ground of challenge in
this frequently cited case was that the act was not passed into law by the General
Assembly but was made to depend for its effect upon a vote of the people of the
county, representing an attempt on the part of the general assembly to delegate its
legislative poivver. The Court rejected it, reasoning as follows:

"That the general assembly canpot surrender any portion of the

legislative authority with which it is invested, or authorize
its exercise by any other person or body, is a proposition too
clear for argument, and is denied by no one . . . But while
this is so plain as to be admitted, we think it equally unde-
niable that the eomplete-exereise of legislative power by the

general assembly, does not necessarily require the act to &9
apply its provisions to the subject matter, as to compel their
employment without the intervening assent of other persons,

or to prevent their taking effect, only, upon the performance
of conditions expressed in the law."

The opinion then distinguishes between "laws which imperatively command or
prohibit the performance of acts, and those which only authorize or permit them,"15
The Parker case from Pennsylvania was specifically distinguished as involving im-
perative legislation, invoking criminal penalties. Examples given of permissive
legislation included laws to authorize county commissioners to erect buildings
and levy taxes for the purpose, laws allowing taxpayers to determine by vote upon
the erection of schools, as well as acts of incorporation which the court stated

1740




necessarily require acceptance by incorporators.

“But because such discretion is given, are these, and all similar enact-
ments to be deemed imperfect and nugatory? . . . In what does this
discretion consist. Certainly net in fixing the terms and conditions
upon which the act may be performed, or the obligations thereupon
attaching. These are all irrevocably prescribed by the legislature,
and whenever called into operation, conclusively govern ev