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BILL SUMMARY

• Requires the Attorney General to maintain a "no sales solicitation calls"
list (hereafter "list") of telephone customers for the purpose of restricting
unsolicited telephonic sales calls made by telephone solicitors to those
customers.

• Requires the Attorney General to adopt rules to specify, among others,
methods by which telephone customers may request to be included on or
deleted from the list, methods by which telephone solicitors may obtain
the list, and fees that may be charged for inclusion on or for obtaining
the list.

• Creates the Regulation of Unsolicited Telephonic Sales Calls Fund in the
State Treasury for the deposit of fees collected by the Attorney General
pursuant to the bill and provides that Fund moneys are to be used for
enforcement and public education purposes regarding the bill's
provisions.

• Prohibits a telephone solicitor from making unsolicited telephonic sales
calls to telephone customers listed on the most current list or from
knowingly blocking or circumventing a telephone customer's use of a
caller identification service.

• Prohibits a telephone solicitor or person that offers for sale consumer
information generally from including certain telephone customer
numbers that appear on the most current list.
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• Makes violations of these prohibitions unfair or deceptive acts or
practices enforceable under the Consumer Sales Practices Law.

• Authorizes a telephone customer that has received a telephone call
within any 12-month period by or on behalf of a telephone solicitor in
violation of the bill's prohibitions to bring an injunction action or an
action for limited damages, or both.

CONTENT AND OPERATION

Attorney General's duties

Maintenance of "no sales solicitation calls" list

The bill requires the Attorney General to maintain a "no sales solicitation
calls" list of telephone customers for the purpose of restricting unsolicited
telephonic sales calls to those customers in accordance with the bill's provisions
(sec. 4719.22(A)).  (See COMMENT 1.)  As defined in the bill, "unsolicited
telephonic sales call" means a "telephonic sales call" other than a call made in any
of the following situations (sec. 4719.21(E)):

(1)  In response to an express request of the person telephoned;

(2)  In connection with an existing debt payment or performance of a debt
payment that has not been completed at the time of the telephone call;

(3)  To any person with whom the telephone solicitor has an existing
business relationship;

(4)  To any person solely for religious or political purposes;

(5)  To any person by a charitable organization, fund-raising counsel, or
professional solicitor that is in compliance with the Professional Fund Raisers
Registration Law (see COMMENT 2).

Adoption of rules restricting unsolicited telephonic sales calls

The bill requires the Attorney General, not later than six months after the
bill's effective date, to adopt rules in accordance with the Administrative
Procedure Act to ensure that unsolicited telephonic sales calls are restricted in
accordance with the bill's provisions.  The rules must include provisions that
specify all of the following (sec. 4719.22(B)):
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(1)  The methods by which telephone customers may request the Attorney
General to include those customers on or to delete them from the "no sales
solicitation calls" list (hereafter "list");

(2)  How often a request for inclusion by a telephone customer on the list
must be renewed;

(3)  The effect of a telephone customer's change of telephone number on the
list;

(4)  The methods by which telephone customer requests will be collected
and information added to or deleted from the list;

(5)  The methods by which the list may be obtained by telephone solicitors;

(6)  A reasonable fee, if any, that a telephone solicitor must pay the
Attorney General to obtain a copy of the list.  Beginning one year after the bill's
effective date, this fee cannot exceed $500 annually.

(7)  A reasonable fee, if any and not exceeding $10, that a telephone
customer must pay the Attorney General for initial inclusion of that customer's
listing on the list;

(8)  A reasonable fee, if any and not exceeding $5, that a telephone
customer must pay the Attorney General for annual renewal of that customer's
listing on the list.

The bill requires the Attorney General to update the "no sales solicitation
calls" list periodically, but at a minimum quarterly, upon a telephone customer's
compliance with the adopted rules for initial inclusion or renewal of a listing on
the list (sec. 4719.22(C)).

Regulation of Unsolicited Telephonic Sales Calls Fund

The bill creates in the State Treasury the Regulation of Unsolicited
Telephonic Sales Calls Fund.  The State Treasurer must deposit all fees collected
by the Attorney General pursuant to the bill to the credit of that Fund.  The bill
requires the Consumer Protection Section of the Office of the Attorney General to
use the moneys in the Fund for the administration and enforcement of, and for
providing public education about, the bill's provisions.  (Secs. 4719.22(D) and
4719.23.)
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Prohibitions; unfair or deceptive acts or practices

The bill prohibits a telephone solicitor from doing any of the following (sec.
4719.24(A)(1) and (3)):

(1)  Making or causing to be made any unsolicited telephonic sales call to
any telephone customer that appears on the most current "no sales solicitation
calls" list maintained by the Attorney General;

(2)  Knowingly blocking or otherwise circumventing a telephone customer's
use of a caller identification service.

The bill also prohibits a telephone solicitor or person that offers for sale any
consumer information that includes residential, mobile, or paging device telephone
numbers, except directory assistance or telephone directories sold by telephone
companies, from including those telephone customer numbers that appear on the
most current "no sales solicitation calls" list (sec. 4719.24(A)(2)).

The bill specifies that a violation of any of these prohibitions is an unfair or
deceptive act or practice in violation of the Consumer Sales Practices Law (sec.
4719.24(B)).  (See COMMENT 3.)

Remedies of telephone customer

The bill provides that in addition to any remedy or penalty provided under
the law, including the remedies or penalties provided for violations of the
Consumer Sales Practices Law (see COMMENT 4), a telephone customer that has
received a telephone call within any 12-month period by or on behalf of a
telephone solicitor in violation of the bill's prohibitions or the rules adopted under
the bill may do either or both of the following (sec. 4719.24(C)):

(1)  Bring a civil action based on a violation of any of the prohibitions
specified in the bill, requesting a court of competent jurisdiction to enjoin the
violation;

(2)  Bring a civil action to collect damages of up to $500 for each violation
of any of those prohibitions.

COMMENT

1.  The bill provides the following definitions of terms (sec. 4719.21(A),
(B), (C), and (D)):
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"Telephone customer" means a residential, mobile, or paging device
customer of telephonic services.

"Telephonic sales call" means a telephone call made by a "telephone
solicitor" (defined as any person that makes or causes to be made a telephonic
sales call either from a location in Ohio or from a location outside Ohio to a person
in Ohio, and includes any person that is an owner, operator, or director of, a
partner in, or any other individual engaged in the management activities of, a
business) to a telephone customer for any of the following purposes:

(1)  Soliciting the sale of "goods or services" (defined as any real property
or any tangible or intangible personal property, or services of any kind provided or
offered to a person, and includes advertising, labor performed for the benefit of a
person, personal property intended to be attached to or installed in any real
property regardless of whether it is so attached or installed, timeshare estates or
licenses, and extended service contracts (sec. 4719.01(A)(4)--not in the bill);

(2)  Soliciting an extension of credit;

(3)  Obtaining information for the direct solicitation of a sale of goods or
services or an extension of credit.

2.  For purposes of a telephonic sales call made by a charitable
organization, fund-raising counsel, or professional solicitor, the bill defines those
terms in the same manner as in the Professional Fund Raisers Registration Law
(sec. 1716.01--not in the bill) as follows:

(A)  "Charitable organization" means either of
the following:

(1)  Any person that is determined by the
[I]nternal [R]evenue [S]ervice to be a tax exempt
organization pursuant to section 501(c)(3) of the
Internal Revenue Code;

(2)  Any person that is or holds itself out to be
established for any benevolent, philanthropic, patriotic,
educational, humane, scientific, public health,
environmental conservation, civic, or other
eleemosynary purpose or for the benefit of law
enforcement personnel, fire fighters, or other persons
who protect the public safety, or any person who in any
manner employs a charitable appeal as the basis of any
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solicitation or an appeal that suggests that there is a
charitable purpose to any solicitation.

"Charitable organization" is not limited to only
those organizations to which contributions are tax
deductible under section 170 of the Internal Revenue
Code.

"Charitable organization" does not include an
employer who is not engaged in the business of
soliciting contributions or conducting charitable sales
promotions but who incidentally solicits contributions
for a charitable organization or purpose; or a
compensated employee of an employer not engaged in
the business of soliciting contributions or conducting
charitable sales promotions, when the employee
solicits contributions or conducts charitable sales
promotions at the direction of his employer.

. . .

(F)  "Fund-raising counsel" means any person
who, for compensation, plans, manages, advises,
consults, or prepares material for or with respect to the
solicitation in this state of contributions for any
charitable organization or at any time has custody of
contributions from a solicitation, but does not solicit
contributions and does not employ, procure, or
otherwise engage any compensated person to solicit
contributions.  "Fund-raising counsel" does not include
the following:

(1)  An attorney, investment counselor, or
banker who in the conduct of his profession advises a
client;

(2)  A charitable organization or a bona fide
officer, employee, or volunteer of a charitable
organization, when the charitable organization has full
knowledge of the services being performed on its
behalf and either of the following applies:
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(a)  The services performed by the charitable
organization, bona fide officer, employee, or volunteer
are performed on behalf of the charitable organization
that employs the bona fide officer or employee or
engages the services of the bona fide volunteer;

(b)  The charitable organization on whose
behalf the services are performed shares some element
of common control or an historic or continuing
relationship with the charitable organization that
performs the services or employs the bona fide officer
or employee or engages the services of the bona fide
volunteer;

(3)  An employer who is not engaged in the
business of soliciting contributions or conducting
charitable sales promotions but who incidentally
solicits contributions for a charitable organization or
purpose without compensation;

(4)  A compensated employee of an employer
who is not engaged in the business of soliciting
contributions or conducting charitable sales
promotions, when the employee solicits contributions
or conducts charitable sales promotions at the direction
of his employer.

. . .

(I)  "Professional solicitor" means any person
who, for compensation, performs on behalf of or for
the benefit of a charitable organization any service in
connection with which contributions are or will be
solicited in this state by the compensated person or by
any person it employs, procures, or otherwise engages
directly or indirectly to solicit contributions.
"Professional solicitor" does not include the following:

[The same types of persons and circumstances
specified above in divisions (F)(1), (2), (3), and (4)
pertaining to persons not included as "fund-raising
counsel."]
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3.  Section 1345.02 in the Consumer Sales Practices Law (Chapter 1345.),
which is referred to in the bill, prohibits a "supplier" (defined in sec. 1345.01(C) as
a seller, lessor, assignor, franchisor, or other person engaged in the business of
effecting or soliciting consumer transactions, whether or not the supplier deals
directly with the consumer) from committing an unfair or deceptive act or practice
in connection with a consumer transaction.  Without limiting the scope of this
prohibition, that section lists specific acts or practices of a supplier in making
certain representations as deceptive (sec. 1345.02(B)--not in the bill).  By making a
violation of its prohibitions an unfair or deceptive act or practice in violation of
section 1345.02, the bill in effect makes the provisions of Chapter 1345., including
the enforcement provisions, applicable to a violation of the bill's prohibitions.

The Consumer Protection Section of the Office of the Attorney General is
charged with administering and enforcing the Consumer Sales Practices Law (sec.
1345.05--not in the bill, and O.A.C. 109:4-1-02).

4.  For certain violations of the Consumer Sales Practices Law, a consumer
may rescind the transaction or recover damages in an individual action, may
recover damages or other appropriate relief in a class action under certain
circumstances, or may seek a declaratory judgment, an injunction, or other
appropriate relief (sec. 1345.09--not in the bill).  Among the remedies available to
the Attorney General upon certain violations of the Consumer Sales Practices Law
are a declaratory judgment action, an action to obtain a temporary restraining
order, a preliminary injunction, or a permanent injunction, or a class action on
behalf of aggrieved consumers under certain circumstances (sec. 1345.07--not in
the bill).
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