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BILL SUMMARY

• Authorizes a dependent of an allegedly wrongfully imprisoned individual
who is deceased to bring a preliminary action in a court of common pleas
to seek a determination that the deceased was wrongfully imprisoned and,
if that determination is made, to bring a civil action in the Court of Claims
to recover a sum of money because of the wrongful imprisonment.

• Except for that authority granted to a dependent of a wrongfully
imprisoned individual, provides that the death of an allegedly wrongfully
imprisoned individual extinguishes any claim upon which a preliminary
action may be brought in a court of common pleas to seek a determination
that the deceased was wrongfully imprisoned and upon which any civil
action may be brought in the Court of Claims to recover a sum of money
because of the wrongful imprisonment.

• Specifies that a dependent of a deceased wrongfully imprisoned individual
must commence a civil action in the Court of Claims to recover a sum of
money because of the wrongful imprisonment no later than two years after
the date of entry of the determination that the individual is a wrongfully
imprisoned individual.

• Specifies a period of limitations in which an individual may bring a
preliminary action in a court of common pleas to seek a determination that
the individual is a wrongfully imprisoned individual.

• Modifies the procedures upon a court of common pleas' determination that
an individual is a wrongfully imprisoned individual and the procedures
upon filing a civil action in the Court of Claims to recover a sum of money
because of the wrongful imprisonment to specify that these procedures
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apply to an action filed in either court by a dependent of a deceased
wrongfully imprisoned individual.
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CONTENT AND OPERATION

Background law

On September 24, 1986, the Court of Claims Law (R.C. Chapter 2743.) was
amended to establish procedures in the Court of Claims for wrongfully imprisoned
individuals to recover a sum of money for the wrongful imprisonment.  Prior to
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that date, a wrongfully imprisoned individual either was the subject of a special act
of the General Assembly that authorized an award of compensation for the
wrongful imprisonment or was the subject of an action before the former Sundry
Claims Board that resulted in an award of compensation for the wrongful
imprisonment.

Under the 1986 amendment to the Court of Claims Law (enacted as R.C.
2743.48), notwithstanding any provisions of that Law to the contrary, a wrongfully
imprisoned individual has and may file a civil action against the state in the Court
of Claims to recover a sum of money because of the individual's wrongful
imprisonment.  The Court of Claims has exclusive, original jurisdiction over the
civil action, which proceeds and is heard and determined as provided in the Court
of Claims Law.  However, if a provision of R.C. 2743.48 conflicts with any other
provision in the Court of Claims Law, the provision in R.C. 2743.48 controls.
(R.C. 2743.48(D).)

Criteria for being a "wrongfully imprisoned individual"

Existing law

Under existing law, a "wrongfully imprisoned individual" means an
individual who satisfies each of the following (R.C. 2743.48(A)):

(1)  The individual was charged with an aggravated felony or felony in
violation of a Revised Code section by an indictment or information prior to, or on
or after September 24, 1986.

(2)  The individual was found guilty of, but did not plead guilty to, the
particular charge or a lesser-included offense that was an aggravated felony or
felony by the court or jury involved.

(3)  The individual was sentenced to an indefinite or definite term of
imprisonment in a state correctional institution for the offense of which the
individual was found guilty.

(4)  The individual's conviction was vacated, dismissed, or reversed on
appeal; the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court; and no criminal proceeding is pending, can
be brought, or will be brought by any prosecuting attorney, city director of law,
village solicitor, or other chief legal officer of a municipal corporation against the
individual for any act associated with that conviction.

(5)  Subsequent to the individual's sentencing and during or subsequent to
the individual's imprisonment, a court of common pleas determined that the
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offense of which the individual was found guilty, including all lesser-included
offenses, either was not committed by the individual or was not committed by any
person.

Operation of the bill

The bill continues the criteria for an individual to be a "wrongfully
imprisoned individual" as described in paragraphs (1) to (4), and modifies the
criterion described in paragraph (5), in "Existing law," above.  Under the bill, an
individual is a "wrongfully imprisoned individual" if the individual satisfies the
criteria in paragraphs (1) to (4), above, and if, subsequent to the individual's
sentencing and during or subsequent to the individual's imprisonment, a court of
common pleas determined pursuant to an action or proceeding under R.C.
2305.02 (added by the bill) that the offense of which the individual was found
guilty, including all lesser-included offenses, either was not committed by the
individual or was not committed by any person, and the court, pursuant to that
section, entered that determination and a determination that the person is a
wrongfully imprisoned individual (added by the bill).  (R.C. 2743.48(A)(2)(a) to
(e).)

Preliminary determination of wrongful imprisonment

Court jurisdiction and authority

Existing law.  Under current law, a court of common pleas has exclusive,
original jurisdiction to hear and determine an action or proceeding (hereafter
"preliminary action or proceeding") that is commenced by an individual who
satisfies the criteria for being a "wrongfully imprisoned individual" as described
above in paragraphs (1) to (4) in "Existing law" under "Criteria for being a
"wrongfully imprisoned individual"," and that seeks a determination by the court
that the offense of which the individual was found guilty, including all lesser-
included offenses, either was not committed by the individual or was not
committed by any person.  If the court enters the requested determination, it must
comply with the notification requirements as described below in "Notification by
court of common pleas."  (R.C. 2305.02.)

Operation of the bill.  The bill continues the provisions in existing law and
specifies that if the court of common pleas makes the requested determination that
the offense of which the individual was found guilty, including all lesser-included
offenses, either was not committed by the individual or was not committed by any
person, it must enter that determination and a determination that the person is a
wrongfully imprisoned individual (added by the bill) (R.C. 2305.02(A)).
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Authority to bring action

The bill generally authorizes an individual to bring a preliminary action or
proceeding in a court of common pleas only to seek a determination that the
individual is a wrongfully imprisoned individual.  The bill further authorizes an
individual who is a "dependent" (see "Definition," below) of a deceased individual
to bring a preliminary action or proceeding in a court of common pleas to seek a
determination that the deceased individual is a wrongfully imprisoned individual.
(R.C. 2305.02(C), 1st par.)

Effects of death of wrongfully imprisoned individual

Under the bill, if an individual who allegedly is a wrongfully imprisoned
individual dies prior to bringing a preliminary action or proceeding, the
individual's claim of being a wrongfully imprisoned individual is extinguished by
the individual's death.  The bill precludes any personal representative, heir, family
member, or estate of the individual from bringing a preliminary action or
proceeding, except that a dependent of the allegedly wrongfully imprisoned
individual may bring a preliminary action or proceeding to seek a determination
that the deceased individual was a wrongfully imprisoned individual.  If an
individual who allegedly is a wrongfully imprisoned individual brings a
preliminary action or proceeding and the individual dies after bringing the action
or proceeding but prior to the entry of judgment in the action or proceeding, the
court of common pleas, upon motion made by a dependent of the deceased
individual, must order in accordance with Civil Rule 25 (see COMMENT 1) the
substitution of the dependent for the deceased individual.  In all other
circumstances, upon the death of the individual who allegedly was a wrongfully
imprisoned individual, the individual's claim of being a wrongfully imprisoned
individual is extinguished by the individual's death, the preliminary action or
proceeding abates, and the court of common pleas must dismiss the action or
proceeding.  (R.C. 2305.02(C), 2nd and 3rd par.)

Limitation of action

The bill requires that an individual bring a preliminary action or proceeding
no later than one year after the later of the following (R.C. 2305.02(B)(1)):

(1)  The date on which the individual was released from imprisonment for
the offense of which the individual was convicted and that is the basis of the
preliminary action or proceeding;

(2)  The date on which it is definite that the individual's conviction of that
offense was vacated, dismissed, or reversed on appeal, that the prosecuting
attorney in the case cannot or will not seek any further appeal of right or upon
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leave of court, and that no criminal proceeding is pending, can be brought, or will
be brought by any prosecuting attorney, city director of law, village solicitor, or
other chief legal officer of a municipal corporation against the individual for any
act associated with that conviction.

Under the bill, the tolling of the statute of limitations due to minority or
unsound mind (R.C. 2305.16) does not apply to a preliminary action or proceeding
that is within the exclusive, original jurisdiction of a court of common pleas (R.C.
2305.02(B)(2)).

Definition

The bill defines "dependent" for purposes of a preliminary action or
proceeding in a court of common pleas as an individual wholly or partially
dependent upon the person who allegedly is a wrongfully imprisoned individual
for care and support, including a child of the person who allegedly is a wrongfully
imprisoned individual born after that person's death (R.C. 2305.02(D)).

Notification by court of common pleas

Existing law

When a court of common pleas, on or after September 24, 1986, determines
that a person is a wrongfully imprisoned individual, existing law requires that
court to provide the person with a copy of R.C. 2743.48 and to orally inform the
person and the person's attorney of the person's rights under that section to
commence a civil action against the state in the Court of Claims because of the
wrongful imprisonment and to be represented in that civil action by counsel of the
person's own choice.  The court of common pleas must notify the Clerk of the
Court of Claims, in writing and within seven days after the date of the entry of its
determination, that the person is a wrongfully imprisoned individual, of the name
and proposed mailing address of the person, and of the fact that the person has the
rights to commence a civil action in the Court of Claims and to have legal
representation.  The Clerk of the Court of Claims must maintain in the clerk's
office a list of wrongfully imprisoned individuals for whom notices are received
and must create files in the office for each such individual.  (R.C. 2743.48(B)(1)
and (2).)

Operation of the bill

The bill provides that when a court of common pleas, on or after September
24, 1986, determines pursuant to R.C. 2305.02 that a person is a wrongfully
imprisoned individual, the court must provide the person or the person's
"dependent" (see "Definition," below) if the person is deceased with a copy of
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R.C. 2743.48 and orally inform the person or dependent and the person's or
dependent's attorney of the person's or dependent's rights under R.C. 2743.48 to
commence a civil action against the state in the Court of Claims because of the
person's wrongful imprisonment and to be represented in that civil action by
counsel of the person's or dependent's own choice.  The court of common pleas
must notify the clerk of the Court of Claims, in writing and within seven days after
the date of the entry of its determination that the person is a wrongfully
imprisoned individual, of the name and proposed mailing address of the person or
the person's dependent, and of the fact that the person or dependent has the rights
to commence a civil action in the Court of Claims and to have legal representation.
The Clerk of the Court of Claims must maintain in the clerk's office a list of
wrongfully imprisoned individuals for whom, or in relation to whom, notices are
received and must create files in the office for each such individual.  (Italicized
phrases are added by the bill.)  (R.C. 2743.48(B)(1) and (2).)

Court of Claims--clerk's reminder letter

Existing law

Under existing law, if a wrongfully imprisoned individual who is the
subject of a court of common pleas determination as described above in
"Notification by court of common pleas" does not commence a civil action in the
Court of Claims within six months after the entry of that determination, the Clerk
of the Court of Claims must send a letter to the person, at the address set forth in
the notice received from the court of common pleas as described above in
"Notification by court of common pleas" or to any later address provided by the
wrongfully imprisoned individual, that reminds the individual of the individual's
rights to file a civil action in the Court of Claims.  Until the statute of limitations
as described below in "Limitation of action in Court of Claims" expires and
unless the wrongfully imprisoned individual commences a civil action in the Court
of Claims, the Clerk of the Court of Claims must send a similar letter in a similar
manner to the individual at least once each three months after the sending of the
first reminder.  (R.C. 2743.48(C)(2).)

Operation of the bill

Under the bill, if a wrongfully imprisoned individual who is the subject of a
court of common pleas determination as described above in "Notification by court
of common pleas" or a dependent of a deceased wrongfully imprisoned individual
when authorized as described below in "Filing of civil action in Court of Claims,"
does not commence a civil action in the Court of Claims within six months after
the entry of the wrongfully imprisoned individual determination pursuant to R.C.
2305.02, the Clerk of the Court of Claims must send a letter to the wrongfully
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imprisoned individual or dependent, at the address set forth in the notice received
from the court of common pleas as described above in "Notification by court of
common pleas" or to any later address provided by the wrongfully imprisoned
individual or dependent, that reminds the wrongfully imprisoned individual or
dependent of the wrongfully imprisoned individual's or dependent's rights to file a
civil action in the Court of Claims.  Until the statute of limitations as described
below in "Limitation of action in Court of Claims" expires and unless the
wrongfully imprisoned individual or dependent commences a civil action in the
Court of Claims, the Clerk of the Court of Claims must send a similar letter in a
similar manner to the wrongfully imprisoned individual or dependent at least once
each three months after the sending of the first reminder.  (Italicized phrases are
added by the bill.)  (R.C. 2743.48(C)(2).)

Definition

For purposes of a civil action in the Court of Claims to recover a sum of
money because of wrongful imprisonment, the bill defines "dependent" as an
individual wholly or partially dependent upon the person who allegedly is a
wrongfully imprisoned individual for care and support, including a child of that
person born after the person's death (R.C. 2743.48(A)(1)).

Filing of civil action in Court of Claims

Who may file an action

Existing law.  Notwithstanding any provisions of the Court of Claims Law
to the contrary, a wrongfully imprisoned individual may file in the Court of Claims
a civil action against the state to recover a sum of money because of the wrongful
imprisonment.  In a civil action filed in the Court of Claims, a wrongfully
imprisoned individual has the right to have counsel of the individual's own choice.
(R.C. 2743.48(C)(1) and (D)(1).)

Operation of the bill.  The bill provides that, generally, a person may bring
a civil action under R.C. 2743.48 (hereafter "civil action") only to recover a sum of
money because of that person's wrongful imprisonment.  The bill authorizes a
person who is a dependent of a deceased wrongfully imprisoned individual to
bring a civil action to recover a sum of money because of the wrongful
imprisonment of the deceased wrongfully imprisoned individual.  (R.C.
2743.48(D)(2), 1st par.)

Effects of death of wrongfully imprisoned individual

Under the bill, if a wrongfully imprisoned individual dies prior to bringing
a civil action, the claim for recovery of a sum of money is extinguished by the
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wrongfully imprisoned individual's death.  The bill precludes any personal
representative, heir, family member, or estate of the wrongfully imprisoned
individual from bringing a civil action but permits a dependent of the deceased
wrongfully imprisoned individual to bring a civil action to recover a sum of money
because of the wrongful imprisonment.  If a wrongfully imprisoned individual
brings a civil action and that individual dies after bringing the action but prior to
the entry of judgment in the action, the Court of Claims, upon motion made by a
dependent of the deceased wrongfully imprisoned individual, must order in
accordance with Civil Rule 25 (see COMMENT 1) the substitution of the
dependent for the deceased wrongfully imprisoned individual.  In all other
circumstances, upon the death of the wrongfully imprisoned individual, the claim
for recovery of a sum of money in a civil action in the Court of Claims is
extinguished by that individual's death, the action abates, and the Court of Claims
must dismiss the action.  (R.C. 2743.48(D)(2), 2nd and 3rd par.)

Court of Claims action--presentation of proof

Existing law

Under existing law, in a civil action brought in the Court of Claims, the
complainant may establish that the complainant is a wrongfully imprisoned
individual by submitting to the Court of Claims a certified copy of the judgment
entry of the court of common pleas associated with the individual's conviction and
sentencing, and a certified copy of the entry of the determination of a court of
common pleas that the individual is a wrongfully imprisoned individual.  No other
evidence is required of the complainant to establish that the complainant is a
wrongfully imprisoned individual, and the complainant is irrebuttably presumed to
be a wrongfully imprisoned individual.  (R.C. 2743.48(E)(1).)

Upon presentation of requisite proof to the Court of Claims, a wrongfully
imprisoned individual is entitled to receive a sum of money that equals the total of
each of the following amounts (R.C. 2743.48(E)(2)):

(1)  The amount of any fine or court costs imposed and paid, and the
reasonable attorney's fees and other expenses incurred by the wrongfully
imprisoned individual in connection with all associated criminal proceedings and
appeals, and, if applicable, in connection with obtaining the wrongfully
imprisoned individual's discharge from confinement in the state penal or
reformatory institution;

(2)  For each full year of imprisonment in the state correctional institution
for the offense of which the wrongfully imprisoned individual was found guilty,
$25,000, and for each part of a year of being so imprisoned, a prorated share of
$25,000;
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(3)  Any loss of wages, salary, or other earned income that directly resulted
from the wrongfully imprisoned person's arrest, prosecution, conviction, and
wrongful imprisonment.

Operation of the bill

Under the bill, in a civil action brought in the Court of Claims, the
complainant may establish that the claimant or the deceased person of whom the
complainant is a dependent is a wrongfully imprisoned individual by submitting to
the Court of Claims a certified copy of the judgment entry of the court of common
pleas associated with the claimant's or deceased person's conviction and
sentencing that was entered under R.C. 2305.02, and a certified copy of the entry
of the determination of a court of common pleas that the claimant or deceased
person is a wrongfully imprisoned individual (see COMMENT 2).  No other
evidence is required of the complainant to establish that the claimant or deceased
person is a wrongfully imprisoned individual, and the claimant or deceased person
is irrebuttably presumed to be a wrongfully imprisoned individual.  (Italicized
phrases are added by the bill.)  (R.C. 2743.48(E)(1).)

Upon presentation of requisite proof to the Court of Claims, a wrongfully
imprisoned individual or dependent of a deceased wrongfully imprisoned
individual (added by the bill) is entitled to receive a sum of money that equals the
total of each of the amounts described in clauses (1), (2), and (3) in "Existing
law," above (R.C. 2743.48(E)(2)).

Court of Claims judgment

Existing law

Under existing law, if the Court of Claims determines in a civil action that
the complainant is a wrongfully imprisoned individual, it must enter judgment for
that individual in the amount of the sum of money to which the individual is
entitled.  If the wrongfully imprisoned individual was represented in the civil
action by counsel of the individual's own choice, the Court of Claims must include
in the judgment entry an award for the reasonable attorney's fees of that counsel.
These fees are paid in the same manner as payment of the judgment.  Existing law
also provides that the state consents to be sued by a wrongfully imprisoned
individual because the individual's imprisonment was wrongful, and to liability on
its part because of that fact, only as provided in the law.   (R.C. 2743.48(F)(1), (2),
and (3).)
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Operation of the bill

Under the bill, if the Court of Claims determines in a civil action that the
complainant or the deceased person of whom the complainant is a dependent is a
wrongfully imprisoned individual, it must enter judgment for the wrongfully
imprisoned individual or dependent in the amount of the sum of money to which
the wrongfully imprisoned individual or dependent is entitled.  If the wrongfully
imprisoned individual or dependent was represented in the civil action by counsel
of the wrongfully imprisoned individual's or dependent's own choice, the Court of
Claims must include in the judgment entry an award for the reasonable attorney's
fees of that counsel.  These fees are paid in the same manner as payment of the
judgment.  The bill provides that the state consents to be sued by a wrongfully
imprisoned individual or a dependent of a deceased wrongfully imprisoned
individual because the imprisonment was wrongful, and to liability on its part
because of that fact, only as provided in the law.  (Italicized phrases are added by
the bill.)  (R.C. 2743.48(F)(1), (2), and (3).)

Period of limitations for Court of Claims action

Existing law

Under existing law, to be eligible to so recover a sum of money because of
the wrongful imprisonment, the wrongfully imprisoned individual must commence
a civil action in the Court of Claims no later than two years after the date of the
entry of the determination of a court of common pleas that the individual is a
wrongfully imprisoned individual (R.C. 2743.48(H)).

Operation of the bill

Under the bill, to be eligible to so recover a sum of money because of the
wrongful imprisonment, the wrongfully imprisoned individual or a dependent of a
deceased wrongfully imprisoned individual when authorized by the bill must
commence a civil action under continuing law in the Court of Claims no later than
two years after the date of the entry of the determination of a court of common
pleas under R.C. 2305.02 that the individual is a wrongfully imprisoned
individual.  (Italicized phrases are added by the bill.)  (R.C. 2743.48(H).)

COMMENT

1.  Under Civil Rule 25(A)(1), not in the bill, if a party dies and the claim is
not extinguished by the death, the court, upon motion, must order substitution of
the proper parties.



Legislative Service Commission -12- H.B. 670

2.  It appears that the phrase that was entered under R.C. 2305.02 should
qualify "a certified copy of the entry of the determination of a court of common
pleas that THE CLAIMANT OR DECEASED PERSON is a wrongfully
imprisoned individual" instead of "a certified copy of the judgment entry of the
court of common pleas associated with THE CLAIMANT'S OR DECEASED
PERSON'S conviction and sentencing" under the bill.
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