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BILL SUMMARY

• Revises the law dealing with hospital protocols for procuring and realizing
anatomical gifts.

• Establishes that a valid declaration of anatomical gift prevails over the
contrary wishes of a donor's family, that a hospital is not required to
obtain approval from a donor's family when the donor has executed a
declaration of anatomical gift, and that the donee has an enforceable
property right in an anatomical gift.

• Prohibits any person other than a recovery agency from removing,
implanting, storing, or processing an anatomical gift donated for
implantation into another person, but provides that this prohibition does
not apply to hospitals or medical personnel.

• Requires the Director of Health to review and approve or disapprove
information submitted by recovery agencies promoting the donation of
organs, eyes, and tissues.

• Requires the Registrar of Motor Vehicles to adopt rules requiring deputy
registrars to display information promoting the donation of anatomical
gifts.

• Requires the State Board of Education to include information on the
donation of anatomical gifts in health and driver education curriculum and
permits the Tax Commissioner to include information in state income tax
booklets.

• Requires the Department of Administrative Services to periodically send
state employees information promoting anatomical gifts.
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• Requires the Directors of Health and Public Safety to establish a
committee to study the feasibility of developing and operating specified
activities to promote the donation of organs, eyes, and tissue.
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CONTENT AND OPERATION

Background

Under Ohio law any individual of sound mind can make an anatomical gift.  If
the individual is under age 18, the document creating the gift must be witnessed by a
parent or guardian.  An anatomical gift is a donation of all or part of a human body to
take effect on or after death (sec. 2108.01(A)).1

An anatomical gift may be made by an individual by will, by a document other
than a will, or by designation on a driver's license or motorcycle operator's license.
An anatomical gift regarding a deceased person may be made by certain family
members, a guardian, or a person authorized or under obligation to dispose of the
body (sec. 2108.02).

                                                
1 "Death" is the irreversible cessation of circulatory and respiratory functions ("heart-
lung death") or the irreversible cessation of all brain function, including cessation of
brain stem function ("brain death") (sec. 2108.30).
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Procedures for obtaining anatomical gifts:  protocols and agreements

(secs. 2108.01, 2108.021, and 2108.022)

Protocols

Current law requires every hospital to develop and implement a written
protocol for facilitating procurement of anatomical gifts in consultation with all
recovery agencies that work with the hospital in procuring and realizing anatomical
gifts.  A "recovery agency" is a nonprofit organization incorporated under Ohio law
that is one of the following:  (1) an organ procurement organization designated by
the United States Secretary of Health and Human Services, (2) an eye bank certified
by the Eye Bank Association of America, or (3) a tissue bank that is certified by the
American Association of Tissue Banks or has applied for certification and is in
substantial compliance with certification standards of the Association.  The bill
provides that "recovery agency" includes an organ procurement organization, eye
bank, or tissue bank that is incorporated as a nonprofit organization under the laws of
another state, but does not include a tissue bank that is not certified by the American
Association of Tissue Banks.

Under current law each protocol must include provisions under which the
hospital is to do several things, including both of the following:

(1)  Enter into an agreement with an organ procurement organization that:  (a)
provides for the hospital to give timely notice that an individual's death is imminent
or the individual has died in the hospital, (b) provides for the organ procurement
organization to determine the medical suitability of the potential donor for organ
donation, (c) on notification by the hospital of the death or imminent death of a
potential eye or tissue donor, provides for the organ procurement organization or
third party to notify in a timely manner the eye and tissue banks with which the
hospital has agreements, and (d) unless an agreement the hospital has entered into
with an eye bank or tissue bank provides for the eye bank or tissue bank to determine
the medical suitability of the potential donor for eye or tissue donation, provides for
the organ procurement organization to determine the medical suitability of each
potential donor for eye and tissue donation.

(2)  Collaborate with the organ procurement organization to establish a
procedure for requesting organ, eye, or tissue donations that ensures that the family
of each potential donor is notified of the option to donate organs, eyes, or tissues, or
to decline to donate.

Under the bill, the protocol must require that a hospital's agreement with an
organ procurement organization be in writing.  The bill also provides that if the
hospital has an agreement that designates an organ procurement organization or a
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third party as the entity that the hospital must notify of the death or imminent death
of potential eye or tissue donors, the hospital must require the organ procurement
organization or third party to provide timely notice of a death or imminent death to
the eye banks and tissue banks with which the hospital has agreements and do so in a
manner consistent with those agreements.  The protocol must also provide for the
organ procurement organization to determine the medical suitability of each
potential donor for eye and tissue donations in accordance with definitions of
suitability prescribed by the medical standards of the agencies with which the
hospital has agreements, unless an agreement the hospital has entered into with an
eye bank or tissue bank provides for an eye or tissue bank to determine the medical
suitability of potential eye or tissue donations.

The bill continues the provision in current law that requires each hospital to
collaborate with an organ procurement organization to establish a procedure for
requesting organ, eye, or tissue donations that ensures the family of each potential
donor is notified of the option to donate organs, eyes, or tissues, or to decline to
donate.  In addition to collaborating with organ procurement organizations, the bill
specifies that a hospital must collaborate with the eye banks and tissue banks with
which the organ procurement organization works.

Agreements:  organ procurement organizations

Current law provides that an organ procurement organization, in consultation
with eye banks and tissue banks with which a hospital has agreements, may designate
a third party to receive notice from the hospital of the death or imminent death of
potential eye, tissue, and organ donors.  If a third party is not designated by
agreement, the hospital must give the notice to the organ procurement organization
or a third party designated by the organ procurement organization.

The bill provides that the organ procurement organization, eye banks, and
tissue banks with which a hospital has agreements may agree to designate a third
party to receive notice from the hospital of the death or imminent death of potential
eye, tissue, and organ donors.  In the absence of an agreement, or if an organ
procurement organization is designated by a hospital to receive or disseminate eyes
or tissue or becomes the default gatekeeper under federal law for the referral of
eyes or tissue, the bill provides that the organ procurement organization or its third
party designee must disseminate eye and tissue donor calls to the appropriate eye
banks and tissue banks in a time frame prescribed by medical standards of those eye
banks and tissue banks.2  The bill provides that, "in order to ensure efficient and fair
allocation of organs, eyes, and tissue among recovery agencies," the Director of

                                                
2 The bill does not indicate which federal law is being referred to.
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Health may monitor referral systems in which an entity serves as the primary
gatekeeper for referrals to other agencies.

Agreements:  eye and tissue banks

Current law provides that each hospital must enter into an agreement with at
least one eye bank and at least one tissue bank with which the hospital will cooperate
to retrieve, process, preserve, store, and distribute all usable eyes and tissues that
have been donated.  An agreement between a hospital and an eye bank may provide
for the eye bank to determine the medical suitability of each potential donor for eye
donation.  An agreement between a hospital and a tissue bank may provide for a
tissue bank to determine the medical suitability of each potential donor for tissue
donation.

Current law also provides that nothing in an agreement between a hospital and
an eye bank or tissue bank may interfere with the procurement of organs under an
agreement between a hospital and an organ procurement organization.

The bill requires that the agreements between a hospital and the eye and tissue
banks be in writing and that the agreements also deal with referrals of usable eyes
and tissues.  In addition to continuing the provision allowing eye and tissue banks to
determine the medical suitability of potential eye and tissue donations, the bill
provides that an agreement between a hospital and an eye or tissue bank may provide
for the hospital to notify the tissue or eye bank or its designee of each potential eye
or tissue donation.

The bill continues the provision in current law specifying that nothing in an
agreement between a hospital and an eye bank or tissue bank may interfere with the
procurement of organs under an agreement between a hospital and an organ
procurement organization.  It provides further that nothing in an agreement between a
hospital and an organ procurement organization may interfere with the procurement
of eyes and tissue under an agreement between a hospital and an eye or tissue bank.

Declaration of anatomical gift

(secs. 2108.02, 2108.022, and 2108.04)

The bill provides that a hospital need not request that a patient's family
approve an anatomical gift if the patient has executed a valid declaration of
anatomical gift.  It also provides that a valid declaration of anatomical gift prevails
over any contrary wishes of the donor's family regarding the donor's corpse.
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Under current law the rights of the person or entity to which the anatomical
gift is made (the donee) are paramount to the rights of others.3  The bill creates a
property right in a specified anatomical gift and permits a donee to enforce this right
in an action for a declaratory judgment in the common pleas court of the county
where the donor last resided or died or where the donee resides.  The court is
required by the bill to give these declaratory judgment actions precedence over other
pending actions.

Request for an anatomical gift

(sec. 2108.022)

Current law provides that a request to make a gift of appropriate parts of a
patient's body must be initiated by a person designated by a hospital, which may be
either (1) a representative of an organ procurement organization, or (2) an individual
designated by the hospital who has completed a course on the procedure for
approaching the family of a potential donor and requesting organ, eye, and tissue
donations that is offered or approved by an organ procurement organization and
designed in consultation with eye and tissue banks.

The bill provides that prior to one year after its effective date, a request for an
anatomical gift from a hospital patient must be initiated by a person designated by a
hospital, who may be either (1) a representative of an organ procurement
organization, or (2) an individual who has completed a course on the procedure for
approaching the family of a potential donor and requesting organ, eye, and tissue
donations that is approved by an organ procurement organization and designed in
consultation with eye banks and tissue banks.

Beginning one year after the bill's effective date, a request for an anatomical
gift from a hospital patient must be initiated by a person authorized by the hospital,
who has completed a course on the procedure for requesting organ, eye, and tissue
donations that is approved by an organ procurement organization and by at least one
eye bank and at least one tissue bank.

The bill also provides that except when a hospital patient has provided an
anatomical gift in a declaration, the person who initiates a request for an anatomical
gift from a hospital patient must endeavor to obtain permission for the procurement
of all medically suitable organs, eyes, and tissue.

                                                
3 The only exception is that the coroner's rights are paramount if an autopsy is needed,
but these rights can be waived.
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Prohibition

(secs. 2108.13 and 2108.99(B))

The bill prohibits any person other than a recovery agency from removing,
implanting, storing, or processing an anatomical gift donated for implantation into a
person who is not the donor.  It specifies, however, that it does not prohibit
hospitals, employees or contractors of hospitals, certified enucleators, or
physicians, nurses, or persons acting under the supervision or control of a physician
or nurse from performing functions they may otherwise legally perform.4

A person who violates this provision is guilty of unlawful procurement of
body parts, a felony of the fifth degree, punishable by a prison term of a specified
number of months from six to 12, a fine of not more than $2,500, or both.

Anatomical gift information

(sec. 2108.20)

The bill requires the Director of Health to review, and approve or disapprove,
information submitted by recovery agencies promoting the donation of organs, eyes,
and tissue.  The Director must make the information available to the Director of
Administrative Services, Superintendent of Public Instruction, Registrar of Motor
Vehicles, and Tax Commissioner, and to appropriate health care providers.

The bill also requires the Director to do all of the following:

(1)  Beginning as soon as is practical after the bill's effective date, work with
state agencies and the state's public employee retirement systems to determine how
they can more effectively promote the donation of anatomical gifts by their
employees and the persons they serve;

(2)  Work with the Ohio Supreme Court, the Ohio State Bar Association and
Ohio law schools to educate attorneys more effectively about the donation of
anatomical gifts and encourage them to assist their clients in donating anatomical
gifts through anatomical gift declarations, durable powers of attorney for health
care, declarations, wills, and any other appropriate means;5

                                                
4 "Eye enucleation" is defined as removal of the eyeball (sec. 2108.071).

5 A declaration, sometimes referred to as a living will, gives instruction on the medical
care to be given a person should that person be in a terminal condition and unable to
express his or her wishes.



Legislative Service Commission -8- H.B. 683

(3)  Work with the State Medical Board; the state medical, osteopathic, and
opthamological associations; and the colleges of medicine and osteopathic medicine
in Ohio to educate physicians more effectively about the donation of anatomical
gifts and to encourage them to assist their patients in making declarations of
anatomical gifts.

Registrar of Motor Vehicles

(sec. 4503.03)

Current law permits a person to make an anatomical gift as part of a driver's
license application.  The bill requires the Registrar of Motor Vehicles to adopt rules
that require deputy registrars to distribute and display prominently information
approved by the Director of Health promoting the donation of anatomical gifts.

Department of Education

(sec. 3301.07)

The bill requires the State Board of Education to include in the driver's
education curricula information approved by the Director of Health promoting the
donation of anatomical gifts and provide the information to high schools,
educational service centers, and joint vocational school district boards of education.

Public information

(secs. 124.04 and 5703.141)

The Department of Administrative Services is required by the bill to include
periodically in communications sent to state employees information approved by the
Director of Health promoting the donation of anatomical gifts.  Beginning in tax
year 2002, the Tax Commissioner may include information approved by the Director
of Health promoting the donation of anatomical gifts in state income tax booklets.

Study committee

(Section 3)

The bill requires the Directors of Health and Public Safety to establish a
committee to study the feasibility of developing and operating certain activities to
promote the donation of organs, eyes, and tissue.  The committee is to be
established not later than 60 days after the bill's effective date.
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Activities

The potential activities to be studied are:

(1)  A computerized registry that uniquely identifies each individual who
certifies as part of the motor vehicle license application process a willingness to
make an anatomical gift; is accessible at all times to recovery agencies, law
enforcement agencies, emergency medical service organizations, coroners, and
medical examiners; and includes security measures to prevent inappropriate access
or use of information in the registry;

(2)  Delivery of information promoting organ, eye, and tissue donations to
each individual who, as part of the motor vehicle license application process, does
not certify a willingness to make an anatomical gift;

(3)  An internet web page and toll-free telephone number that are operational
at all times and the public may use to obtain information about organ, eye, and tissue
donations;

(4)  Training of law enforcement and emergency medical service personnel to
use reasonable means under the circumstances to locate documents at an injury
scene that indicate an individual who has sustained a fatal or potentially fatal injury
has certified as part of the motor vehicle license application process, a willingness
to make an anatomical gift, and to ensure the documents accompany the individual to
a hospital or morgue.

Committee membership and organization

The study committee is to consist of:

(1)  The Director of Health or an employee of the Department of Health
designated by the Director;

(2)  The following persons appointed by the Director of Health:  (a) from
each organ procurement region in Ohio, one representative of organ procurement
organizations, one representative of eye banks, and one representative of tissue
banks, (b) a coroner or medical examiner, and (c) an individual, not a state employee,
who has substantial experience in developing and operating secure, interactive
computer databases;

(3)  The Registrar of Motor Vehicles or an employee of the Bureau of Motor
Vehicles appointed by the Director of Public Safety;

(4)  The following persons appointed by the Director of Public Safety:  a
representative of municipal police departments; a sheriff from a county with
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substantial rural area; an employee of the Ohio State Highway Patrol; a
representative of urban emergency medical service organizations; and a state
employee who has substantial experience in developing and operating secure,
interactive computer databases.

Members of the study committee must be Ohio residents.  They are to
receive no compensation for serving on the study committee, but are to be
reimbursed by the appointed authority for documented, reasonable expenses
incurred in attending meetings of the study committee.  Membership on the study
committee does not constitute the holding of a public office.

The Director of Health or designated employee of the Department of Health
is to chair the study committee.  The Registrar of Motor Vehicles or designated
employee of the Bureau of Motor Vehicles is to serve as vice chair.  Vacancies on
the study committee are to be filled in the same manner as original appointments.

The Department of Administrative Services is required by the bill to provide
technical assistance on computer and communications issues as required by the
study committee.

Duties

The study committee is to do all of the following:

(1)  Evaluate alternative means of conducting the activities specified above by
a state agency or in the private sector and determine potential costs and sources of
funding for those activities;

(2)  Evaluate the potential for linking the state's donor registry with a federal
or multistate donor registry;

(3)  Recommend accessibility, security, and privacy requirements for the
donor registry;

(4)  Consider the need for legislation and administrative rules to conduct the
activities;

(5)  Deliver a written report of its findings and recommendations to the
Governor, Speaker of the House of Representatives, and President of the Senate not
later than one year after the bill's effective date.

On completion of its report, the committee is to cease to exist.

COMMENT
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The bill authorizes the Director of Health to monitor referral systems in
which an entity serves as the primary gatekeeper for referrals to other agencies.  It
does not specify what action the Director may take regarding the actions of the
gatekeeper.
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