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BILL SUMMARY

• Provides increased periods of required incarceration for a person who is
convicted of state OMVI in violation of a "prohibited concentration"
prohibition and who has a concentration of .17 of one per cent or more by
weight of alcohol in the person's blood, a concentration of .17 of one gram
or more by weight of alcohol per 210 liters of the person's breath, or a
concentration of .238 of one gram or more by weight per 100 milliliters of
the person's urine.

• Increases to a felony of the third degree the penalty for a second or
subsequent felony conviction of state OMVI.

• Permits an offender sentenced for a fourth degree felony state OMVI to be
sentenced to a definite prison term of not less than six months and not
more than 30 months.

• Permits a court to impose upon an offender sentenced for a fourth degree
felony state OMVI either a mandatory term of local incarceration or a
mandatory prison term.

• Increases by $50 the minimum fine that a court must impose for a
conviction of state OMVI and requires the additional fine money to be
paid to the political subdivision that pays the cost of housing the offender

                                           
* This analysis was prepared before the report of the House Criminal Justice Committee
appeared in the House Journal.  Note that the list of co-sponsors and the legislative
history may be incomplete.
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during the offender's term of incarceration or, if the offender was confined
as a result of the offense prior to being sentenced for the offense but was
not sentenced to a term of incarceration, to the political subdivision that
paid the cost of housing the offender during that period of confinement.

• Expands the purposes for which a political subdivision may use the fine
money that is paid to the political subdivision that pays the cost of housing
the offender during the offender's term of incarceration to authorize the
political subdivision to also use the fine money to pay or reimburse
treatment costs the political subdivision incurs in housing or providing
drug and alcohol treatment to persons who commit state OMVI or a
substantially similar municipal ordinance.

• Requires, for a fine imposed upon a first time state OMVI offender, the
political subdivision to use the additional $50 fine money to pay or
reimburse incarceration or treatment costs it incurs in housing or providing
drug and alcohol treatment to persons who commit state OMVI or a
substantially similar municipal ordinance and to pay for ignition interlock
devices and electronic house arrest equipment.

• Provides that the existing prohibition against requiring a term of
imprisonment for a misdemeanor to be served consecutively to a prison
term imposed for a felony does not apply when the misdemeanor offense
is state OMVI, driving under financial responsibility law suspension or
revocation, driving without paying a license reinstatement fee, driving
under license suspension or revocation, or driving under OMVI
suspension or revocation; the felony offense is aggravated vehicular
homicide, vehicular homicide, aggravated vehicular assault, state OMVI,
or involuntary manslaughter involving the offender's operation of a motor
vehicle; and the prison term imposed for the felony is to be served in a
state correctional institution.

• Authorizes the trial court in circumstances described in the preceding dot
point to require the sentences to be served consecutively.

• Changes from once every year to once every five years the frequency with
which a person who renews the registration of a motor vehicle that
displays special license plates imprinted with the International Symbol of
Access must submit specified supporting documentation to the Registrar
of Motor Vehicles.
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CONTENT AND OPERATION

Offenses of state OMVI and state OMVUAC--prohibitions and penalties

Existing law--state OMVI and state OMVUAC prohibitions

State OMVI.  R.C. 4511.19(A) sets forth the offense of "state OMVI."  It
prohibits a person from operating any vehicle, streetcar, or trackless trolley within
Ohio if any of the following apply:  (1) the person is under the influence of
alcohol, a drug of abuse, or alcohol and a drug of abuse, (2) the person has a
concentration of .10 of one per cent or more by weight of alcohol in his or her
blood, (3) the person has a concentration of .10 of one gram or more by weight of



Legislative Service Commission -4- Sub. S.B. 22

alcohol per 210 liters of his or her breath, or (4) the person has a concentration of
.14 of one gram or more by weight of alcohol per 100 milliliters of his or her
urine.

State OMVUAC.  R.C. 4511.19(B) sets forth the offense of "state
OMVUAC."  It prohibits a person under 21 years of age from operating any
vehicle, streetcar, or trackless trolley within Ohio, if any of the following apply:
(1) the person has a concentration of at least .02 of one per cent but less than .10
of one per cent by weight of alcohol in his or her blood, (2) the person has a
concentration of at least .02 of one gram but less than .10 of one gram by weight
of alcohol per 210 liters of his or her breath, or (3) the person has a concentration
of at least .028 of one gram but less than .14 of one gram by weight of alcohol per
100 milliliters of his or her urine.

Existing law--penalties for state OMVI and state OMVUAC

State OMVI.  R.C. 4511.99(A) sets forth the sanctions for a conviction of
state OMVI.  The sanctions vary, depending upon the number of times within the
preceding six years that the offender has been convicted of any specified vehicle-
related and alcohol-related offense (see COMMENT 1 for a listing of those
offenses).  In all cases, the sentencing court is required to impose a specified
period of incarceration on the offender, that varies depending upon the number of
prior convictions.  The mandatory periods of incarceration are as follows (R.C.
4511.99(A)(1) to (4)):

(1)  Except as described in paragraph (2), (3), or (4), below, state OMVI is
a misdemeanor of the first degree, and the court must sentence the offender to a
term of imprisonment of three consecutive days and may sentence the offender to a
longer term of imprisonment (see COMMENT 2).  The court may suspend the
mandatory three days of imprisonment in specified circumstances.

(2)  Except as described in paragraph (4), below, if, within six years of the
offense, the offender previously has been convicted of one alcohol-related and
vehicle-related offense, state OMVI is a misdemeanor of the first degree.  The
court generally must sentence the offender to a term of imprisonment of ten
consecutive days and may sentence the offender to a longer term of imprisonment
(see COMMENT 2).  As an alternative to the term of imprisonment, subject to a
specified limitation, the court may sentence the offender to both a term of
imprisonment of five consecutive days and not less than 18 consecutive days of
electronically monitored house arrest (EMHA), with the cumulative total of both
not exceeding six months.
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(3)  Except as described in paragraph (4), below, if, within six years of the
offense, the offender previously has been convicted of two alcohol-related and
vehicle-related offenses, the court must sentence the offender to a term of
imprisonment of 30 consecutive days and may sentence the offender to a longer
definite term of imprisonment of not more than one year.  As an alternative to the
term of imprisonment, subject to a specified limitation, the court may sentence the
offender to both a term of imprisonment of 15 consecutive days and not less than
55 consecutive days of EMHA, with the cumulative total of both not exceeding
one year.

(4)  If, within six years of the offense, the offender previously has been
convicted of three or more alcohol-related and vehicle-related offenses, or if the
offender previously has been convicted of state OMVI under circumstances in
which it was a felony and regardless of when the violation and the conviction
occurred, the offense is a felony of the fourth degree (see COMMENT 2).  As
part of the offender's sentence, the court must impose a mandatory term of local
incarceration of 60 consecutive days under R.C. 2929.13(G)(1) if it is the
offender's first felony state OMVI offense or a mandatory prison term of 60
consecutive days under R.C. 2929.13(G)(2) if it is the offender's second or
subsequent felony state OMVI offense.

Under the Felony Sentencing Law (R.C. 2929.13, 2929.14, 2929.15,
2929.16, 2929.17, 2929.18, and 2929.19):

(a)  If it is the offender's first felony state OMVI offense, the sentencing
court, in addition to the mandatory term of local incarceration of 60 consecutive
days, must fine the offender not less than $750 and not more than $10,000, may
impose upon the offender one or more community residential sanctions under R.C.
2929.16 (including a term in jail of up to one year minus the mandatory 60
consecutive days) or nonresidential sanctions under R.C. 2929.17, not exceeding
five years in cumulative duration, and cannot sentence the offender to a prison
term;

(b)  If it is the offender's second or subsequent felony state OMVI offense,
the sentencing court, in addition to the mandatory 60-day prison term, must fine
the offender not less than $750 and not more than $10,000, may impose upon the
offender an additional prison term of 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, or
18 months (the range of prison terms normally available for fourth degree felonies)
minus the 60 days imposed as the mandatory prison term, and may not sentence
the offender to a community residential sanction under R.C. 2929.16 or
nonresidential sanction under R.C. 2929.17.
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Under a series of criteria contained in R.C. 2929.13(B) that a sentencing
court must apply in determining the sentence for an offender convicted of a felony
of the fourth or fifth degree, the court generally is "directed" away from imposing
a prison term.  The court may impose a prison term only if it makes specified
findings related to the offender and the sentence.  This "direction" does not apply
regarding the mandatory prison term for repeat offense felony state OMVI but
apparently does apply regarding the imposition of any additional prison term on
the offender.

Existing law provides many other sanctions for persons convicted of state
OMVI.  The full spectrum of existing state OMVI sanctions is reviewed in detail
in COMMENT 3.

State OMVUAC.  The penalties for state OMVUAC are reviewed in
COMMENT 4.

Operation of the bill--modification of state OMVI prohibitions

The bill adds three new "high-end" tiers of alcohol concentration to the
prohibitions that constitute state OMVI.  The new tiers prohibit a person from
operating any vehicle, streetcar, or trackless trolley within Ohio if:  (1) the person
has a concentration of .17 of one per cent or more by weight of alcohol in his or
her blood, (2) the person has a concentration of .17 of one gram or more by weight
of alcohol per 210 liters of his or her breath, or (3) the person has a concentration
of .238 of one gram or more by weight of alcohol per 100 milliliters of his or her
urine.  The bill adjusts the existing tiers of prohibited concentrations by adding a
"cap" to each of the existing tiers, with the amount of the cap equaling the
concentrations covered by the new high-end tiers (R.C. 4511.19(A)(5) to (7) and
(2) to (4)).  The bill does not change the existing offense of state OMVUAC (R.C.
4511.19(B)).

Thus, under the bill, state OMVI prohibits a person from operating any
vehicle, streetcar, or trackless trolley within Ohio if any of the following apply
(R.C. 4511.19(A)--the bill's changes are italicized):  (1) the person is under the
influence of alcohol, a drug of abuse, or alcohol and a drug of abuse, (2) the
person has a concentration of .10 of one per cent or more but less than .17 of one
per cent by weight of alcohol in his or her blood, (3) the person has a
concentration of .10 of one gram or more but less than .17 of one gram by weight
of alcohol per 210 liters of his or her breath, (4) the person has a concentration of
.14 of one gram or more but less than .238 of one gram by weight of alcohol per
100 milliliters of his or her urine, (5) the person has a concentration of .17 of one
per cent or more by weight of alcohol in his or her blood, (6) the person has a
concentration of .17 of one gram or more by weight of alcohol per 210 liters of his
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or her breath, or (7) the person has a concentration of .238 of one gram or more
by weight of alcohol per 100 milliliters of his or her urine.

Operation of the bill--fourth degree felony state OMVI

Maximum possible prison term.  As under existing law, if, within six years
of the offense, the offender previously has been convicted of three or more
alcohol-related and vehicle-related offenses, the offense is a felony of the fourth
degree.  Under existing law, the possible prison terms for a fourth degree felony
are definite prison terms of 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, and 18
months.

Under the bill, the court may sentence a fourth degree felony state OMVI
offender to a definite prison term of not less than six months and not more than 30
months.  (R.C. 2929.14(A)(4) and 4511.99(A)(4)(a)(i).)

Term of local incarceration or mandatory term of imprisonment.  Under
existing law, an offender who is sentenced for a fourth degree felony state OMVI
offense for the first time must be sentenced to a mandatory term of local
incarceration of 60 days.  If the offender previously had been convicted of or
pleaded guilty to a felony state OMVI offense, the court must sentence the
offender to a mandatory prison term (see "Operation of the bill--increase in
offense classification for repeat felony state OMVI, other than under new
"high-end" alcohol concentration prohibitions").

The bill provides that if an offender is convicted of or pleads guilty to a
fourth degree felony state OMVI offense, the court must sentence the offender to
either a mandatory term of local incarceration of 60 days or a 60-day mandatory
prison term.  (R.C. 2929.13(A) and (G) and 4511.99(A)(4)(a)(i) and 2929.01,
2929.14, 2929.15, 2929.16, 2929.17, 2929.19, 2929.23, and 5120.033.)

Operation of the bill--increase in minimum fine for "low-end" alcohol
concentration prohibitions

The bill increases by $50 the minimum fine that a court must impose upon a
conviction of state OMVI.  This additional $50 must be paid to the political
subdivision that pays the cost of housing the offender during the offender's term of
incarceration to the credit of the fund that pays the cost of the incarceration.

If a first time OMVI offender was confined as a result of the offense prior
to being sentenced for the offense but is not sentenced to a term of incarceration,
the $50 must be paid to the political subdivision that paid the cost of housing the
offender during that period of confinement.  The political subdivision must use
this share to pay or reimburse incarceration or treatment costs it incurs in housing
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or providing drug and alcohol treatment costs to persons who commit state OMVI
or a substantially similar municipal ordinance and to pay for ignition interlock
devices and electronic house arrest equipment for persons who commit state
OMVI.

If the offender is a repeat state OMVI offender, the political subdivision
must use the additional $50, and the amount that is paid under existing law to the
political subdivision that pays the cost of housing the offender during the
offender's term of incarceration, to pay or reimburse incarceration costs (existing
law) or treatment costs (added by the bill) the political subdivision incurs in
housing (existing law) or providing drug and alcohol treatment (added by the bill)
to persons who commit state OMVI or a substantially similar municipal ordinance
and to pay for ignition interlock devices and electronic house arrest equipment for
persons who commit state OMVI.  (R.C. 4511.99(A)(1), (2)(a), (3)(a), and (4)(a).)

Operation of the bill--increase in offense classification for repeat felony
state OMVI, other than under the new "high-end" alcohol concentration
prohibitions

The bill increases to a felony of the third degree the penalty for a second or
subsequent felony conviction of state OMVI that is committed other than in
violation of the new "high-end" tiers of alcohol concentration described in clauses
(5) to (7) of the preceding paragraph (i.e., one that is committed in violation of
clauses (1) to (4) of that paragraph) but does not change the mandatory prison term
or the criminal forfeiture to the state of the involved vehicle that currently is
required for such a conviction or the current prohibition against imposing a
community residential sanction or nonresidential sanction for such a conviction.
(R.C. 4511.99(A)(4).)

Specifically, under the bill, if a person convicted of state OMVI other than
in violation of the bill's new "high-end" tiers of alcohol concentration previously
has been convicted of state OMVI under circumstances in which the violation was
a felony, regardless of when the prior violation and the prior conviction or guilty
plea occurred:

(1)  The offender is guilty of a felony of the third degree, the sentencing
court still must sentence the offender under the Felony Sentencing Law and
impose as part of the sentence a mandatory prison term of 60 consecutive days of
imprisonment, and the sentencing court must fine the offender not less than $800
and not more than $10,000 (R.C. 4511.99(A)(4)(a)(ii) and (iii));

(2)  Under the Felony Sentencing Law, the sentencing court, in addition to
the mandatory 60-day prison term, may impose upon the offender an additional
prison term of one, two, three, four, or five years (the range of prison terms



Legislative Service Commission -9- Sub. S.B. 22

normally available for third degree felonies) minus the 60 days imposed as the
mandatory prison term, and may not sentence the offender to a community
residential sanction or nonresidential sanction (R.C. 2929.01(NN), 2929.13(A) and
(G)(2), 2929.14(A)(3) and (D)(4), 2929.15(A)(1), 2929.18(B)(3), and
2929.19(C)(2));

(3)  All other existing provisions that require or authorize the sentencing
court to impose a specified type of sanction for felony state OMVI (see
COMMENT 3(d)) still apply regarding the offender (R.C. 4511.99(A)(4)).

The bill conforms numerous existing provisions to the above-described
changes (R.C. 2929.13(A) and (G)(1), 2929.15(A)(1), 2929.16(A), 2929.17,
2929.19(C)(1), 4511.99(A)(4)(a)(i) and (iii), 5120.032(B)(2)(d), 5120.033, and
5120.161(D)).

By increasing the penalty for a second or subsequent felony state OMVI
conviction to a felony of the third degree, the bill eliminates for that offense the
application of the existing criteria contained in R.C. 2929.13(B) that a sentencing
court must apply in determining the sentence for an offender convicted of a felony
of the fourth or fifth degree, that generally "direct" a court away from imposing a
prison term, and that require the court to make specified findings related to the
offender and the sentence in order to impose a prison term.  Instead, the existing
criteria that a court must apply in determining the sentence for a felony of the third
degree, unchanged by the bill, will apply in determining the sentence for an
offender convicted of a second or subsequent felony state OMVI.  Under those
criteria, there is no presumption, preference, or "direction" for or against a prison
term.  The court, in determining whether to impose a prison term, must comply
with Ohio's general purposes and principles of sentencing specified in existing
R.C. 2929.11 and with existing R.C. 2929.12.  (R.C. 2929.13(C).)

Operation of the bill--penalties for violations of new "high-end" alcohol
concentration prohibitions

The bill provides increased periods of required incarceration for persons
who commit state OMVI in violation of the new "high-end" tiers of alcohol
concentration described above in clauses (5) to (7) of "Operation of the bill--
modification of state OMVI prohibitions."  The other sanctions generally parallel
those provided for a person who is convicted of state OMVI and who has a
prohibited concentration of alcohol in his or her blood, breath, or urine that would
be within one of the existing "low-end" tiers of alcohol concentration.  (R.C.
4511.99(A)(5) to (8).)

Also, under the bill, the existing sanctions for state OMVI described in
COMMENT 3, modified by the bill as described above in "Operation of the bill--
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increase in offense classification . . .," apply only when the offender is convicted
of state OMVI in violation of the prohibitions described in the "low end" tiers of
alcohol concentration described above in clauses (1) to (4) of "Operation of the
bill--modification of state OMVI prohibitions" (R.C. 4511.19(A)(1) to (4) and (9)
to (12)).

Under the bill, the sanctions for state OMVI committed in violation of the
new high-end tiers of alcohol concentration are as follows:

(1)  Generally.  Except as provided in paragraph (2), (3), or (4), below, the
offense is a misdemeanor of the first degree, and the court must sentence the
offender to one of the following (R.C. 4511.99(A)(5)(a)):

(a)  A term of imprisonment of at least three consecutive days and a
requirement that the offender attend, for three consecutive days, a drivers'
intervention program;

(b)  If the court determines that the offender is not conducive to treatment in
the program, if the offender refuses to attend the program, or if the place of
imprisonment can provide a drivers' intervention program, a term of imprisonment
of at least six consecutive days.

The above-described choice is not available to a court in a state OMVI case
involving a low-end alcohol concentration state OMVI and a first time offender.

In addition, the court must fine the offender not less than $250 and not
more than $1,000.  The court may require the offender, as a condition of probation
and in addition to the drivers' intervention program, to attend and satisfactorily
complete any treatment or education programs that the operators of the drivers'
intervention program determine the offender should attend and to report
periodically to the court on the offender's progress in the programs.  The court also
may impose any other conditions of probation it considers necessary.  (R.C.
4511.99(A)(5).)

(2)  Second offense in six years.  Except as provided in paragraph (4),
below, if, within six years of the offense, the offender previously has been
convicted of one alcohol-related and vehicle-related offense, the offense is a
misdemeanor of the first degree.  The court generally must sentence the offender
to a term of imprisonment of 20 consecutive days and may sentence the offender
pursuant to the Misdemeanor Sentencing Law to a longer term of imprisonment.
As an alternative to the term of imprisonment, but subject to the limitation
described below, the court may sentence the offender to both a term of
imprisonment of ten consecutive days and not less than 36 consecutive days of
EMHA.  The ten consecutive days of imprisonment and the period of EMHA
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cannot exceed six months, and the ten consecutive days do not have to be served
prior to or consecutively with the period of EMHA.  In addition, the court must
fine the offender not less than $350 and not more than $1,500.

In addition to any other sentence it imposes, the court may require the
offender to attend a certified drivers' intervention program.  If the program's
officials determine that the offender is alcohol dependent, they must notify the
court, and the court must order the offender to obtain treatment through an
authorized alcohol and drug addiction program, to be paid for by the offender.

The existing vehicle immobilization provisions for second offense state
OMVI apply, as described in paragraph (b) of COMMENT 3.  (R.C.
4511.99(A)(6).)

(3)  Third offense in six years.  Except as provided in paragraph (4),
below, if, within six years of the offense, the offender previously has been
convicted of two alcohol-related and vehicle-related offenses, the court must
sentence the offender to a term of imprisonment of 60 consecutive days and may
sentence the offender to a longer definite term of imprisonment of not more than
one year.  As an alternative to the term of imprisonment, but subject to the
limitation described below, the court may sentence the offender to both a term of
imprisonment of 30 consecutive days and not less than 110 consecutive days of
EMHA.  The 30 consecutive days of imprisonment and the period of EMHA
cannot exceed one year, and the 30 consecutive days do not have to be served
prior to or consecutively with the period of EMHA.  In addition to all other
sanctions imposed, the court must fine the offender not less than $550 and not
more than $2,500 and must require the offender to attend an authorized alcohol
and drug addiction program, generally to be paid for by the offender.

The existing vehicle immobilization provisions for third offense state
OMVI apply, as described in paragraph (c) of COMMENT 3.  (R.C.
4511.99(A)(7).)

(4)  Fourth or subsequent offense in six years or prior felony conviction.
If, within six years of the offense, the offender previously has been convicted of
three or more alcohol-related and vehicle-related offenses, and if sentence is not
required to be imposed under the next paragraph, the offense is a felony of the
fourth degree and, notwithstanding the prison terms specified in R.C.
2929.14(A)(4) for felonies of the fourth degree, may be sentenced to a definite
prison term of not less than six months and not more than 30 months.  The court
must sentence the offender in accordance with the Felony Sentencing Law and
must impose as part of the sentence either a mandatory term of local incarceration
of 120 consecutive days or a mandatory prison term of 120 consecutive days.  If



Legislative Service Commission -12- Sub. S.B. 22

the court imposes a mandatory term of local incarceration, the court may impose a
sentence that includes a term of EMHA, provided that the term of EMHA cannot
commence until after the offender has served the mandatory term of local
incarceration.  If the court imposes on the offender the mandatory term of local
incarceration, the court, in addition to the mandatory term of local incarceration,
may impose upon the offender one or more community residential sanctions
(including a term in jail of up to one year minus the mandatory 120 consecutive
days) or nonresidential sanctions, not exceeding five years in cumulative duration.
In addition to all other sanctions imposed, the court must fine the offender not less
than $800 nor more than $10,000 and must require the offender to attend an
authorized alcohol and drug addiction program, generally to be paid for by the
offender.  (R.C. 4511.99(A)(8)(a)(i) and (iii), 2929.13(A) and (G)(1),
2929.15(A)(1), 2929.16(A), 2929.17, 2929.18(B)(3), and 2929.19(C)(1).)

If the offender previously has been convicted of state OMVI under
circumstances in which the violation was a felony, regardless of when the prior
violation and the prior conviction or guilty plea occurred, the offense is a felony of
the third degree.  The court must sentence the offender under the Felony
Sentencing Law and must impose as part of the sentence a mandatory prison term
of 120 consecutive days.  Under the Felony Sentencing Law, the court, in addition
to the mandatory 120-day prison term, may impose upon the offender an
additional prison term of one, two, three, four, or five years (the range of prison
terms normally available for third degree felonies) minus the 120 days imposed as
the mandatory prison term and may not sentence the offender to a community
residential sanction or nonresidential sanction.  In addition to all other sanctions
imposed, the court must fine the offender not less than $800 and not more than
$10,000.  All other existing provisions that require or authorize the sentencing
court to impose a specified type of sanction for felony state OMVI (see
COMMENT 3(d)) apply regarding the offender.  (R.C. 4511.99(A)(8)(a)(ii) and
(iii), 2929.01(NN), 2929.13(A) and (G)(2), 2929.14(A)(3) and (D)(4),
2929.15(A)(1), 2929.18(B)(3), and 2929.19(C)(2).)

Under the bill, the existing criteria that a court must apply in determining
the sentence for a felony of the third degree, unchanged by the bill, will apply in
determining the sentence for an offender convicted of a second or subsequent
felony state OMVI.  Under those criteria, there is no presumption, preference, or
"direction" for or against a prison term and the court, in determining whether to
impose a prison term, must comply with Ohio's general purposes and principles of
sentencing specified in existing R.C. 2929.11 and with existing R.C. 2929.12.
(R.C. 2929.13(C).)

The existing vehicle forfeiture provisions for felony state OMVI apply, as
described in paragraph (d) of COMMENT 3 (R.C. 4511.99(A)(8)).
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(5)  Distribution of fine money.  The fine imposed under the new "high-
end" alcohol concentration prohibitions generally is distributed in the same manner
as is the fine for state OMVI under existing law, as amended by the bill.  The fines
are $50 higher, and the additional $50 is paid to the political subdivision that pays
the cost of housing the offender during the offender's term of incarceration to the
credit of the fund that pays the cost of the incarceration.  The political subdivision
must use the fine money to pay or reimburse incarceration costs or treatment costs
the political subdivision incurs in housing or providing drug and alcohol treatment
to persons who commit state OMVI or a substantially similar municipal ordinance
and to pay for specified equipment.  (R.C. 4511.99(A)(5), (6)(a), (7)(a), and
(8)(a).)

(6)  Work release.  Except as described below, upon a showing that
imprisonment would seriously affect the ability of a person convicted of state
OMVI in violation of the new "high-end" tiers of alcohol concentration to continue
employment, the court may authorize that the offender be granted work release
from imprisonment after the offender has served the 6, 20, or 60 consecutive days
of imprisonment or the mandatory term of local incarceration of 120 consecutive
days that the court is required to impose.  No court may authorize work release
during the 6, 20, or 60 consecutive days of imprisonment or the mandatory term of
local incarceration or mandatory prison term of 120 consecutive days.  The work
release cannot exceed the time necessary each day for the offender to commute to
and from the place of employment and the place of imprisonment and the time
actually spent under employment.  An offender who is sentenced to a term of
imprisonment followed by a period of EMHA is not eligible for work release until
the period of EMHA.  (R.C. 4511.99(A)(9).)

(7)  Use of treatment.  Notwithstanding any other provision of law:  (a) a
court is not permitted to suspend the consecutive days of imprisonment required to
be imposed on a second or third time state OMVI offender who violates the new
"high-end" tiers of concentration, (b) a court is not permitted to place a second- or
subsequent-time state OMVI offender who violates those new tiers in any
treatment program in lieu of imprisonment until after the offender has served the
required consecutive days of imprisonment, mandatory term of local incarceration,
or mandatory prison term, (c) a court that sentences a fourth- or subsequent-time
state OMVI offender who violates those new tiers cannot impose any sanction
other than a mandatory term of local incarceration or mandatory prison term to
apply to the offender until after the offender has served the required mandatory
term, (d) a court that imposes a sentence of imprisonment and a period of EMHA
on a second-time or third-time state OMVI offender who violates those new tiers
cannot suspend any portion of the sentence or place the offender in any treatment
program in lieu of imprisonment or EMHA, and (e) except as specifically
authorized by law, a court cannot suspend any part of the six consecutive days of
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imprisonment required for a first-time state OMVI offender who violates those
new tiers or place such an offender in any treatment program in lieu of
imprisonment until after the offender has served the six consecutive days of
imprisonment.  (R.C. 4511.99(A)(10).)

(8)  EMHA limitations.  Courts are prohibited from using the authorized
alternative EMHA sentences for second-time and third-time state OMVI offenders
who violate the new "high-end" tiers of alcohol concentration unless, within 60
days of the date of sentencing, the court issues a written finding that, due to the
unavailability of space at the incarceration facility where the offender is required
to serve the term of imprisonment, the offender will not be able to commence
serving the term within the 60-day period following the date of sentencing.  If the
court issues such a finding, it may impose the authorized alternative EMHA
sentence for second-time and third-time state OMVI offenders.  (R.C.
4511.99(A)(12).)

Conforming changes and cross-references

The bill conforms the following existing provisions to the changes it makes
in the offense of state OMVI and in the penalties for state OMVI, as described
above:

(1)  R.C. 2929.01(Z)(2) and (KK), which, for purposes of the general
Criminal Sentencing Law, include definitions of "mandatory prison term" and
"mandatory term of local incarceration" as used in relation to state OMVI;

(2)  R.C. 2929.23(A)(3)(c), which restates that a person convicted of fourth
degree felony state OMVI for the first time is not eligible for EMHA during the
period of mandatory local incarceration that must be imposed;

(3)  R.C. 2937.222, which authorizes a court to deny bail for felony state
OMVI offenses in specified circumstances;

(4)  R.C. 3793.10, which states that a driver's intervention program cannot
be used as an alternative to a term of imprisonment for state OMVI offenders other
than first offenders;

(5)  R.C. 4503.233(A)(2), which governs the immobilization of a vehicle
used in the commission of a repeat state or municipal OMVI offense and the
impoundment of its license plates;

(6)  R.C. 4507.164(B)(2) and (3), which also pertain to the immobilization
of a vehicle used in the commission of a repeat state or municipal OMVI offense
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and the impoundment of its license plates, and to the criminal forfeiture to the state
of a vehicle used in such an offense;

(7)  R.C. 4511.191(N)(1), which provides for the establishment of county
and municipal indigent drivers alcohol treatment funds and refers to the deposit
into the funds of fine money imposed for state OMVI convictions;

(8)  R.C. 5120.161(D), which refers to the jail sentence that may be
imposed, in addition to the mandatory term of local incarceration, upon a person
convicted of a fourth degree felony state OMVI offense for the first time.

Serving a term of imprisonment for a misdemeanor consecutively to a prison
term for a felony

Existing law

R.C. 2929.41 provides that, except as described in the next paragraph or in
specified provisions of the Felony Sentencing Law (R.C. 2929.14(E)) and the
Sexually Violent Predator Sentencing Law (R.C. 2971.03(D) and (E)), a sentence
of imprisonment must be served concurrently with any other sentence of
imprisonment imposed by a court of Ohio, another state, or the United States.  In
any case, a sentence of imprisonment for misdemeanor must be served
concurrently with a sentence of imprisonment for felony served in a state or
federal correctional institution.  (R.C. 2929.41(A).)

A sentence of imprisonment for a misdemeanor must be served
consecutively to any other sentence of imprisonment when the trial court specifies
that it is to be served consecutively or when it is imposed for a misdemeanor
violation of the offense of pandering sexually oriented matter involving a minor
under R.C. 2907.322, escape under R.C. 2921.34, or possession of a deadly
weapon while under detention under R.C. 2923.131 (see COMMENT 4).  When
consecutive sentences of imprisonment are imposed for a misdemeanor, the term
to be served is the aggregate of the consecutive terms imposed, except that the
aggregate term to be served cannot exceed 18 months.  (R.C. 2929.41(B).)

Operation of the bill

The bill, in specified circumstances, eliminates for the misdemeanor state
OMVI and misdemeanor driving under suspension or revocation offenses the
existing prohibition against imposing a term of imprisonment imposed for a
misdemeanor consecutively to a prison term imposed for a felony.  Under the bill,
a sentence of imprisonment imposed for a misdemeanor offense of state OMVI,
driving under financial responsibility law suspension or revocation (R.C.
4507.02(B)(1)), driving without paying a license reinstatement fee (R.C.
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4507.02(C)), driving under license suspension or revocation (R.C. 4507.02(D)(1)),
or driving under OMVI suspension or revocation (R.C. 4507.02(D)(2)) must be
served consecutively to a prison term that is imposed for a felony offense of
aggravated vehicular homicide (R.C. 2903.06), vehicular homicide (R.C. 2903.07),
aggravated vehicular assault (R.C. 2903.08), or state OMVI or for a felony offense
of involuntary manslaughter (R.C. 2903.04) involving the operation of a motor
vehicle by the offender and that is served in a state correctional institution, when
the trial court specifies that it is to be served consecutively.

When consecutive sentences of imprisonment and prison terms are imposed
for one or more misdemeanors and one or more felonies under this provision, the
term to be served is the aggregate of the consecutive terms imposed, and the
offender must serve all terms imposed for a felony before serving any term
imposed for a misdemeanor.  (R.C. 2929.41.)

"Handicapped" license plates

Existing law

Existing law authorizes any person with a disability that limits or impairs
the ability to walk to apply for the registration of any motor vehicle the person
owns or leases and to obtain license plates imprinted with the "international
symbol of access."  When a motor vehicle has been altered for the purpose of
providing it with special equipment for a person with a disability that limits or
impairs the ability to walk, but is owned or leased by someone other than such a
person, the owner or lessee also may apply to the Registrar or a deputy registrar
for registration and license plates of that nature.

The application for registration of a motor vehicle owned or leased made by
a person with a disability that limits or impairs the ability to walk must be
accompanied by a signed statement from the applicant's personal physician or
chiropractor certifying that the applicant meets at least one of the criteria
contained in the definition of "person with a disability that limits or impairs the
ability to walk" (see below).  The statement also must certify that the disability is
expected to continue for more than six consecutive months.  The application for
registration of an altered vehicle must be accompanied by such documentary
evidence of vehicle alterations as the Registrar may require by rule.

When an organization or person first submits an application for registration
of a motor vehicle under these provisions and every year thereafter, the
organization or person must submit, among other things, a signed statement from
the applicant's personal physician or chiropractor or documentary evidence of
vehicle alterations.  Upon submission of these items, the Registrar or deputy
registrar must issue to the applicant appropriate vehicle registration and a set of
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license plates and validation stickers, or validation stickers alone, as appropriate.
In addition to the letters and numbers ordinarily inscribed thereon, the license
plates shall be imprinted with the "international symbol of access."  The license
plates and validation stickers must be issued upon payment of the regular license
fee, any motor vehicle tax, and the payment of a service fee.  (R.C. 4503.44(B)
and (C).)

"Person with a disability that limits or impairs the ability to walk" means
any person who, as determined by a physician or chiropractor, meets any of the
following criteria (R.C. 4503.44(A)(1)):  (1) cannot walk 200 feet without
stopping to rest, (2) cannot walk without the use of, or assistance from, a brace,
cane, crutch, another person, prosthetic device, wheelchair, or other assistive
device, (3) is restricted by a lung disease to such an extent that the person's forced
(respiratory) expiratory volume for one second, when measured by spirometry, is
less than one liter, or the arterial oxygen tension is less than 60 millimeters of
mercury on room air at rest, (4) uses portable oxygen, (5) has a cardiac condition
to the extent that the person's functional limitations are classified in severity as
class III or class IV according to standards set by the American Heart Association,
(6) is severely limited in the ability to walk due to an arthritic, neurological, or
orthopedic condition, or (7) is blind.

"Organization" means any private organization or corporation, or any
governmental board, agency, department, division, or office, that, as part of its
business or program, transports persons with disabilities that limit or impair the
ability to walk on a regular basis in a motor vehicle that has not been altered for
the purpose of providing it with special equipment for use by handicapped persons
(R.C. 4503.44(A)(2)).

Operation of the bill

Under the bill, the applicant for motor vehicle registration must only submit
the required documentation every fifth year after the initial application, instead of
every year as under existing law (R.C. 4503.44(C)).

COMMENT

COMMENT 1

The following alcohol-related and motor vehicle-related offenses are the
offenses the convictions of which are relevant for purposes of determining the
sanctions to be imposed for a conviction of state OMVI:  (a) state OMVI or state
OMVUAC, (b) any municipal ordinance relating to operating a vehicle while
under the influence of alcohol, a drug of abuse, or both, (c) a municipal ordinance
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relating to operating a vehicle with a prohibited concentration of alcohol in the
blood, breath, or urine, (d) involuntary manslaughter in a case in which the
offender was subject to the sanctions described in R.C. 2903.04(D), (e) aggravated
vehicular homicide, vehicular homicide, aggravated vehicular assault, or a
municipal ordinance substantially similar to vehicular homicide in a case in which
the jury or judge found that the offender was under the influence of alcohol, a drug
of abuse, or both, or (f) a statute of the United States or of any other state or a
municipal ordinance of a municipal corporation located in any other state that is
substantially similar to state OMVI or state OMVUAC.

COMMENT 2

Under the Misdemeanor Sentencing Law, a person convicted of a
misdemeanor of the first degree may be imprisoned up to six months for the
offense (sec. 2929.21).  Under the Felony Sentencing Law, a person convicted of a
felony of the fourth degree may be sentenced to a term of imprisonment of 6, 7, 8,
9, 10, 11, 12, 13, 14, 15, 16, 17, or 18 months (sec. 2929.14).

COMMENT 3

Overview of existing OMVI penalties

Offense number
(number of
priors in the
look-back
period)

First offense Second offense
(1 prior in past
6 years)

Third offense (2
priors in past 6
years)

Fourth offense
(3 priors in
past 6 years or
any prior
felony OMVI
conviction)

Offense class M1 M1 Up to 1 year F4
Mandatory fine $200 to $1,000 $300 to $1,500 $500 to $2,500 $750 to

$10,000
Mandatory
imprisonment

3 consecutive
days

10 consecutive
days

30 consecutive
days

60 consecutive
days

Alternative to
mandatory
imprisonment

Drivers'
intervention
program

5 consecutive
days of
imprisonment
plus at least 18
consecutive

15 consecutive
days of
imprisonment
plus at least 55
consecutive

None, but
EMHA may be
imposed in
addition to
mandatory
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days of EMHA
(total can not
exceed 6
months)

days of EMHA
(total can not
exceed 1 year)

imprisonment if
first felony
OMVI

Drivers'
intervention or
alcohol or drug
abuse treatment
in addition to
other penalties

Drivers'
intervention
program and
alcohol or drug
abuse treatment
possible

Drivers'
intervention
program and
alcohol or drug
abuse
treatment
possible

Alcohol or drug
abuse treatment
required

Alcohol or
drug abuse
treatment
required

Immobilization
and forfeiture
of vehicle

n/a Vehicle
immobilized
for 90 days

Vehicle
immobilized for
180 days

Vehicle
forfeited

Driver's license
suspension or
revocation

Suspend for 6
months to 3
years

Suspend for 1
to 5 years

Suspend for 1
to 10 years

Suspend for at
least 3 years
and may
permanently
revoke

Detail of existing OMVI penalties

Under existing law, the sanctions for state OMVI are as follows (R.C.
4507.16(B) and (F) and 4511.99(A)):

(a)  Generally.  Except as described in COMMENT 3(b), (c), or (d),
below, the offense is a misdemeanor of the first degree, and the court must
sentence the offender to a term of imprisonment of three consecutive days and may
sentence the offender under the Misdemeanor Sentencing Law to a longer term of
imprisonment.  In addition, the court must fine the offender not less than $200 and
not more than $1,000.

The court may suspend the mandatory three consecutive days of
imprisonment, if, in lieu of the suspended term, it places the offender on probation
and requires the offender to attend, for three consecutive days, a certified drivers'
intervention program.  The court may suspend any part of the mandatory three
consecutive days of imprisonment if it places the offender on probation for part of
the three consecutive days, requires the offender to attend, for the suspended
portion, a certified drivers' intervention program, and sentences the offender to a
term of imprisonment equal to the remainder of the three consecutive days that the
offender does not spend at the program.  The court may require the offender, as a
condition of probation, to attend and complete treatment or education programs
that comply with minimum standards adopted pursuant to R.C. Chapter 3793., in
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addition to the required attendance at a drivers' intervention program, that the
operators of the drivers' intervention program determine the offender should attend
and to report periodically to the court on the offender's progress in the programs.

Of the fine imposed:  (i) $25 is paid to an enforcement and education fund
established by the legislative authority of the law enforcement agency that
primarily was responsible for the offender's arrest, to be used for specified OMVI
law enforcement and public information purposes, (ii) $25 is deposited into the
county or municipal indigent drivers alcohol treatment fund under the control of
the sentencing court, and (iii) the balance is disbursed as otherwise provided by
law.  (R.C. 4511.99(A)(1).)

(b)  Second offense in six years.  Except as described in COMMENT 3(d),
below, if, within six years of the offense, the offender previously has been
convicted of one alcohol-related and vehicle-related offense (see COMMENT 1),
the offense is a misdemeanor of the first degree, and the court generally must
sentence the offender to a term of imprisonment of ten consecutive days and may
sentence the offender pursuant to the Misdemeanor Sentencing Law to a longer
term of imprisonment.  As an alternative to the term of imprisonment, but subject
to the limitation described below, the court may sentence the offender to both a
term of imprisonment of five consecutive days and not less than 18 consecutive
days of electronically monitored house arrest (EMHA).  The five consecutive days
of imprisonment and the period of EMHA cannot exceed six months.  The five
consecutive days do not have to be served prior to or consecutively with the period
of EMHA.  In addition, the court must fine the offender not less than $300 and not
more than $1,500.

In addition to any other sentence it imposes, the court may require the
offender to attend a certified drivers' intervention program.  If the program's
officials determine that the offender is alcohol dependent, they must notify the
court, and the court must order the offender to obtain treatment through an
authorized alcohol and drug addiction program, to be paid for by the offender.

Of the fine imposed:  (i) $35 is paid to an enforcement and education fund
established by the legislative authority of the law enforcement agency that
primarily was responsible for the arrest of the offender, to be used for specified
OMVI law enforcement and public information purposes, (ii) $65 is paid to the
political subdivision responsible for housing the offender during the term of
incarceration, to be used to pay or reimburse incarceration costs incurred in
housing state or municipal OMVI offenders and to pay for ignition interlock
devices and EMHA equipment, (iii) $50 is deposited into the county or municipal
indigent drivers alcohol treatment fund under the control of the sentencing court,
and (iv) the balance is disbursed as otherwise provided by law.



Legislative Service Commission -21- Sub. S.B. 22

Regardless of whether the vehicle the offender was operating at the time of
the offense is registered in the offender's name or in the name of another person,
the court, in addition to all other sanctions and subject to an "innocent owner"
exception, must order the immobilization for 90 days of the vehicle the offender
was operating at the time of the offense and the impoundment for 90 days of its
license plates.  (R.C. 4511.99(A)(2).)

(c)  Third offense in six years.  Except as described in COMMENT 3(d),
below, if, within six years of the offense, the offender previously has been
convicted of two alcohol-related and vehicle-related offenses, the court must
sentence the offender to a term of imprisonment of 30 consecutive days and may
sentence the offender to a longer definite term of imprisonment of not more than
one year.  As an alternative to the term of imprisonment, but subject to the
limitation described below, the court may sentence the offender to both a term of
imprisonment of 15 consecutive days and not less than 55 consecutive days of
EMHA.  The 15 consecutive days of imprisonment and the period of EMHA
cannot exceed one year, and the 15 consecutive days do not have to be served
prior to or consecutively with the period of EMHA.  In addition to any other
sanctions imposed, the court must fine the offender not less than $500 and not
more than $2,500 and must require the offender to attend an authorized alcohol
and drug addiction program, generally to be paid for by the offender.

Of the fine imposed:  (i) $123 is paid to an enforcement and education fund
established by the legislative authority of the law enforcement agency that
primarily was responsible for the arrest of the offender, to be used for specified
OMVI law enforcement and public information purposes, (ii) $227 is paid to the
political subdivision responsible for housing the offender during the offender's
term of incarceration, to be used to pay or reimburse incarceration costs incurred
in housing state or municipal OMVI offenders and to pay for ignition interlock
devices and EMHA equipment, and (iii) the balance is disbursed as otherwise
provided by law.

Regardless of whether the vehicle the offender was operating at the time of
the offense is registered in the offender's name or in the name of another person,
the court, in addition to all other sanctions and subject to an "innocent owner"
exception, must order the immobilization for 180 days of the vehicle the offender
was operating at the time of the offense and the impoundment for 180 days of its
license plates.  (R.C. 4511.99(A)(3).)

(d)  Fourth or subsequent offense in six years, or prior felony conviction.
If, within six years of the offense, the offender previously has been convicted of
three or more alcohol-related and vehicle-related offenses, or if the offender
previously has been convicted of state OMVI under circumstances in which the
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offense was a felony and regardless of when the violation and the conviction, the
offense is a felony of the fourth degree.  In sentencing the offender, the court must
impose as part of the sentence a mandatory term of local incarceration of 60
consecutive days if it is the offender's first felony OMVI offense or a mandatory
prison term of 60 consecutive days if it is the offender's second or subsequent
felony OMVI offense.  If the offender is required to serve a mandatory term of
local incarceration, the court may impose a sentence that includes a term of
EMHA, provided that the term of EMHA cannot commence until after the
offender has served the mandatory term of local incarceration.  In addition to all
other sanctions imposed, the court must fine the offender not less than $750 nor
more than $10,000 and must require the offender to attend an authorized alcohol
and drug addiction program, generally to be paid for by the offender.

Of the fine imposed:  (i) $210 is paid to an enforcement and education fund
established by the legislative authority of the law enforcement agency that
primarily was responsible for the offender's arrest, to be used for specified OMVI
law enforcement and public information purposes, (ii) $390 must be paid to the
political subdivision responsible for housing the offender during the offender's
term of incarceration, to be used to pay or reimburse incarceration costs it incurs
in housing persons for state or municipal OMVI convictions and to pay for ignition
interlock devices and EMHA equipment, and (iii) the balance is disbursed as
otherwise provided by law.

Regardless of whether the vehicle the offender was operating at the time of
the offense is registered in the offender's name or in the name of another person,
the court, in addition to all other sanctions and subject to an "innocent owner"
exception, must order the criminal forfeiture to the state of the vehicle the offender
was operating at the time of the offense.  If title to a motor vehicle that is subject
to a criminal forfeiture order is assigned or transferred and existing R.C. 4503.234
applies, in addition to or independent of any other sanction, the court may fine the
offender the value of the vehicle as determined by publications of the National
Auto Dealer's Association.  The proceeds from any fine so imposed must be
distributed under existing R.C. 4503.234(D)(4).  (R.C. 4511.99(A)(4).)

(e)  Work release.  Except as described below, upon a showing that
imprisonment would seriously affect the ability of a convicted state OMVI
offender to continue employment, the court may authorize that the offender be
granted work release from imprisonment after the offender has served the 3, 10, or
30 consecutive days of imprisonment or the mandatory term of local incarceration
of 60 consecutive days that the court is required to impose.  No court may
authorize work release during the required period of imprisonment, the mandatory
term of local incarceration, or the mandatory prison term.  The work release
cannot exceed the time necessary each day for the offender to commute to and
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from the place of employment and the place of imprisonment and the time actually
spent under employment.  An offender who is sentenced to a term of imprisonment
followed by a period of EMHA is not eligible for work release until the period of
EMHA.  (R.C. 4511.99(A)(5).)

(f)  Use of treatment.  Notwithstanding any other provision of law:  (i) a
court is not permitted to suspend the consecutive days of imprisonment required to
be imposed on a second- or third-time state OMVI offender, (ii) a court is not
permitted to place a second-time, third-time, or fourth or subsequent-time state
OMVI offender in any treatment program in lieu of imprisonment until after the
offender has served the required consecutive days of imprisonment, mandatory
term of local incarceration, or mandatory prison term, (iii) a court that sentences a
fourth- or subsequent-time state OMVI offender cannot impose any sanction other
than a mandatory term of local incarceration or mandatory prison term to apply to
the offender until after the offender has served the mandatory term of local
incarceration or mandatory prison term, (iv) a court that imposes a sentence of
imprisonment and a period of EMHA on a second-time or third-time state OMVI
offender cannot suspend any portion of the sentence or place the offender in any
treatment program in lieu of imprisonment or EMHA, and (v) except as
specifically authorized by law, a court cannot suspend the three consecutive days
of imprisonment required for a first-time state OMVI offender or place such an
offender in any treatment program in lieu of imprisonment until after the offender
has served the three consecutive days of imprisonment.  (R.C. 4511.99(A)(6).)

(g)  EMHA limitations.  Courts are prohibited from using the authorized
alternative EMHA sentences for second-time and third-time state OMVI offenders
unless, within 60 days of the date of sentencing, the court issues a written finding
that, due to the unavailability of space at the incarceration facility where the
offender is required to serve the term of imprisonment imposed upon the offender,
the offender will not be able to commence serving the term within the 60-day
period following the date of sentencing.  If the court issues such a finding, it may
impose the authorized alternative EMHA sentence for second-time and third-time
state OMVI offenders.  (R.C. 4511.99(A)(8).)

(h)  Driver's license suspensions.  The trial judge of any court of record
and the mayor of a mayor's court, in addition to or independent of all other
penalties, generally must suspend or revoke the driver's or commercial driver's
license or permit or nonresident operating privilege of any person who is convicted
of state OMVI or a violation of a substantially equivalent municipal ordinance, as
follows:
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(i)  Except as described in (ii), (iii), or (iv), below, the judge or mayor must
suspend the license, permit, or privilege for not less than six months nor more than
three years;

(ii)  Subject to (iv), below, if, within six years of the offense, the offender
has been convicted of or pleaded guilty to one alcohol-related and vehicle-related
offense, the judge must suspend the license, permit, or privilege for not less than
one year nor more than five years;

(iii)  Subject to (iv), below, if, within six years of the offense, the offender
has been convicted of two alcohol-related and vehicle-related offenses, the judge
must suspend the license, permit, or privilege for not less than one year nor more
than ten years;

(iv)  If, within six years of the offense, the offender has been convicted of
three or more alcohol-related and vehicle-related offenses, or if the offender
previously has been convicted of state OMVI under circumstances in which it was
a felony and regardless of when the violation and the conviction or guilty plea
occurred, the judge must suspend the license, permit, or privilege for a period of
time set by the court but not less than three years, and the judge may permanently
revoke the license, permit, or privilege.

The court may grant the offender occupational driving privileges, after the
offender has served a specified period of the suspension imposed.  (R.C.
4507.16(B) and (F).)

COMMENT 4

Existing R.C. 4511.99(N) sets forth the penalties for state OMVUAC.  It
provides that, in general, state OMVUAC is a misdemeanor of the fourth degree.
But if, within one year of the offense, the offender has been convicted of an
alcohol-related and vehicle-related offense, it is a misdemeanor of the third degree.
In addition to or independent of all other penalties, the offender's driver's or
commercial driver's license or permit or nonresident operating privilege is
suspended for not less than 60 days and not more than two years (R.C.
4507.16(E)).

COMMENT 5

The language of R.C. 2929.41(A) and (B) pertaining to consecutive service
of sentences involving a misdemeanor appears to be somewhat inconsistent.  In
State v. Butts (1991), 58 Ohio St.3d 250, the Ohio Supreme Court considered the
application of R.C. 2929.41, as it existed prior to July 1, 1996, in a case in which a
trial court sentenced an offender convicted of a misdemeanor to a six-month term
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of imprisonment and specified that the term was to be served consecutively to
another term that was imposed for a felony.  The Court held that the consecutive
service of the sentence was impermissible, because R.C. 2929.41(A) required that
a sentence imposed for a misdemeanor conviction must be served concurrently
with any felony sentence.  The misdemeanor-related language of R.C. 2929.41(A)
has not been changed since the Butts decision.
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