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BILL SUMMARY

• Requires the Attorney General to provide for the development, operation,
and maintenance of a "no telephone solicitation list" for residential
telephone service subscribers and to adopt rules relative to the list and
distribution fee collected.

• Creates the No Telephone Solicitation List Fund in the state treasury for
the deposit of distribution fees collected relative to the list.

• Generally prohibits the public disclosure of information in connection
with the list.

• Requires a local telephone directory provider to include in the directory a
notice describing the list and procedures for subscribers to have their
numbers listed on the list.

• Prohibits a telephone solicitor or salesperson from doing any of the
following:  (1) making or causing to be made an unsolicited telephone
solicitation to a telephone number more than 30 days after the number
appears on the list, (2) blocking or causing to be blocked the disclosure of
the telephone number from which a solicitation is made, (3) making or
causing to be made an unsolicited telephone solicitation to a residential
subscriber between 9 p.m. and 8 a.m., or (4) using or causing to be used
automated dialing equipment with a prerecorded message to make an
unsolicited telephone solicitation to a residential subscriber.

• Precludes a contract made pursuant to a telephone solicitation to a
residential subscriber from being valid and enforceable against the
subscriber unless certain conditions are met.
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• Provides for investigation and enforcement by the Attorney General of
the prohibitions regarding telephone solicitations.

• Creates a Telephone Solicitation Protection Fund in the state treasury for
the deposit of a portion of any civil penalties imposed in the enforcement
of those prohibitions.

CONTENT AND OPERATION

Background law

The Telephone Solicitors Registration Law prohibits any person from
acting as a telephone solicitor without first having obtained a certificate of
registration or registration renewal from the Attorney General.  R.C. 4719.01 to
4719.18 and 4719.99 prescribe the requirements and procedures for the
registration of telephone solicitors, regulate the telephone solicitation practices of
telephone solicitors, specify certain prohibitions and penalties, and provide for the
enforcement of the prohibitions by the Attorney General.

No Telephone Solicitation List

Development, operation, and maintenance

The bill requires the Attorney General to provide for the development,
operation, and maintenance of a secured electronic database constituting the "no
telephone solicitation list" (hereafter, "list").  The list also must be made available
in printed form. The list must be updated not less than quarterly and must consist
only of telephone numbers of those residential telephone service subscribers that
have requested inclusion on the list in accordance with procedures prescribed by
rules adopted by the Attorney General pursuant to the bill.  (R.C. 4719.27(A)(1).)

The Attorney General may contract with any entity for the development,
operation, and maintenance of the list.  The contract must be awarded to the lowest
responsive and responsible bidder and must require timely remittance to the
Attorney General of any distribution fee collected as prescribed by rule adopted
pursuant to the bill.  (R.C. 4719.27(A)(2).)

The list must be made available to any "telephone solicitor" or "qualified
trade association" (see "Definitions," below) upon request under procedures
prescribed by rule under the bill.  These procedures must include payment of the
distribution fee.  (R.C. 4719.27(A)(3).)
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Adoption of rules; distribution fee

The bill requires the Attorney General to adopt rules relative to the list,
including rules specifying a reasonable amount to be paid by a telephone solicitor
or qualified trade association as a distribution fee to obtain a copy of or access to
the list. The rules must allow a qualified trade association to make that copy or
access available to its members exclusively on any terms the association may
impose.  (R.C. 4719.27(B).)

The bill provides that all fees required under the rules adopted by the
Attorney General must be paid or remitted to the Attorney General and deposited
into the No Telephone Solicitation List Fund, which the bill creates in the state
treasury.  The moneys in the Fund are to be used for the exclusive purpose of
paying the costs of developing, operating, and maintaining the list, including any
costs arising under a contract authorized by the bill for the development,
operation, and maintenance of the list.  (R.C. 4719.27(C).)

Confidentiality of list; prohibition against unlawful disclosure

The bill provides that the list or any information received or maintained by
the Attorney General or any contractor in a connection with a telephone number or
residential subscriber for the purpose of developing, operating, and maintaining
the list is not a public record for purposes of the Public Records Law (R.C.
4719.28(A)).

The bill prohibits any person from disclosing or using the information
described in the preceding paragraph (the bill refers to "such" information) for any
purpose other than the purpose of:  (1) developing, operating, or maintaining the
list, (2) enforcing the bill's prohibitions as described below in "Prohibited acts,"
(3) as necessary, pursuing an action under the bill to enforce those prohibitions, or
(4) as necessary, complying with a lawful court order or subpoena directing
disclosure of the list or other information.  Whoever violates this prohibition is
guilty of a misdemeanor of the fourth degree for a first offense or a felony of the
fifth degree for each subsequent offense.  (R.C. 4719.28(B) and 4719.99(B).)

Notice to telephone service subscriber

The bill requires any company that provides a local telephone directory to a
telephone service subscriber in Ohio to include in the directory a notice describing
the no telephone solicitation list and providing complete information on the
procedures that the subscriber should follow to have its telephone number listed on
the list (R.C. 4719.29).
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Prohibited acts

The bill prohibits certain acts pertaining to telephone solicitations.  (See
COMMENT 1.)

Blocking telephone solicitation number

The bill prohibits any telephone solicitor or "salesperson" (see
"Definitions," below) that makes or causes to be made a telephone solicitation to
any person in Ohio from blocking or causing to be blocked the disclosure of the
telephone number from which the solicitation is made, by means of any elective
blocking option offered by the telephone company used to initiate the telephone
solicitation (R.C. 4719.26(A)).

Solicitation during restricted hours

Except as otherwise provided in the law restricting the transmission of
advertising by facsimile device (see COMMENT 2), the bill prohibits any
telephone solicitor or salesperson from making or causing to be made an
"unsolicited telephone solicitation" (see "Definitions," below) to a residential
telephone service subscriber in Ohio between 9 p.m. and 8 a.m., local time at the
subscriber's location (R.C. 4719.26(B)).

Automated dialing

The bill prohibits any telephone solicitor or salesperson from using or
causing to be used automated dialing equipment with a prerecorded message to
make an unsolicited telephone solicitation to a residential telephone service
subscriber in Ohio (R.C. 4719.26(C)).

Unsolicited calling to number on the list

The bill prohibits a telephone solicitor or salesperson from making or
causing to be made an unsolicited telephone solicitation to a telephone number
more than 30 days after the number appears on the no telephone solicitation list
provided for under the bill (R.C. 4719.26(D)).

Contract made by telephone solicitation

The bill precludes any contract made pursuant to a telephone solicitation to
a residential telephone service subscriber in Ohio from being valid or enforceable
against the subscriber unless the contract:  (a) is reduced to writing, (b) is signed
by the subscriber, and (c) contains, in bold, conspicuous type immediately
preceding the requisite signature, the words, "You are not obligated to pay any
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money unless you sign this contract and return it to the seller."  (R.C.
4719.26(E)(1).)

The provision regarding the general invalidity of a contract as described in
the preceding paragraph does not apply to either of the following (R.C.
4719.26(E)(2)):

(1)  A contract under which no prior payment is made, that includes an
invoice, and that allows the other party to the contract at least seven days to cancel
the services or return the goods without obligation of payment;

(2)  A contract that requires payment and allows the other party at least ten
days to cancel the contract and receive a full refund of the payment.

Enforcement by Attorney General

Investigation

The bill provides that if, by the Attorney General's own inquiries or as a
result of complaints, the Attorney General has reason to believe that a person has
been or is engaged in an act or practice that violates any of the prohibitions
described above in "Prohibited acts," (hereafter, "prohibition") the Attorney
General may investigate the alleged violation.  For the purpose of the
investigation, the Attorney General may proceed under the provisions of law
pertaining to investigations of violations of the Telephone Solicitors Registration
Law as if the investigation were occurring under those provisions, and those
provisions apply to the investigation and any person subpoenaed under the bill
(see COMMENT 3).  (R.C. 4719.30(A).)

During an investigation, the Attorney General, in the manner that the
Attorney General considers appropriate, may afford a person an opportunity to
cease and desist from any alleged violation of the prohibition.  The Attorney
General may suspend the investigation during the time that the Attorney General
permits the person to cease and desist.  However, the suspension of the
investigation or the affording of an opportunity to cease and desist will not
prejudice or prohibit any further investigation.  (R.C. 4719.30(B).)

Assurance of voluntary compliance

The Attorney General may terminate an investigation upon an acceptance
of a written assurance of voluntary compliance from a person suspected of a
violation of a prohibition pertaining to telephone solicitations.  That assurance is
not evidence of the violation.  The Attorney General at any time may reopen an
investigation terminated by the acceptance of an assurance of voluntary
compliance if the Attorney General believes that further proceedings are in the
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public interest.  Evidence of the violation of an assurance of voluntary compliance
is prima-facie evidence of a violation of the relevant prohibition if presented after
the violation in an action brought under the bill.  An assurance of voluntary
compliance may be filed with the court and, if approved by the court, entered as a
consent judgment.  (R.C. 4719.30(C).)

Civil action or class action

In addition to any other remedy available under law and pursuant to an
investigation, the Attorney General may do any of the following (R.C.
4719.30(D)):

(1)  Bring an action to obtain a declaratory judgment, temporary restraining
order, or preliminary or permanent injunction.  If the Attorney General shows by a
preponderance of the evidence that the person has violated or is violating a
prohibition pertaining to telephone solicitations, the court may issue a temporary
restraining order or a preliminary or permanent injunction without bond.  On
motion of the Attorney General or on its own motion, the court may impose a civil
penalty of not more than $5,000 for each day of violation of that order or
injunction.

(2)  Bring a class action on behalf of subscribers for injury caused by the
violation.  No such action for recovery may be brought by the Attorney General
more than two years after the occurrence of a violation.

(3)  Bring a civil action seeking the imposition of a civil penalty, except
that no such action may be brought more than two years after the occurrence of the
violation.  Pursuant to this civil action, the court may impose a civil penalty of not
more than $2,000 for each violation of the relevant prohibition.

The bill provides that it is an affirmative defense in an action brought as
described above in paragraphs (1), (2), and (3) that the defendant established and
implemented, with due care, reasonable practices and procedures to prevent the
alleged violation.  If the court holds that the defendant purposely or knowingly
violated a prohibition pertaining to telephone solicitations, the court may increase
the amount of any award by up to three times.  (R.C. 4719.31.)

Court orders

The bill authorizes the court, on motion of the Attorney General and
without bond, to make appropriate orders, including appointment of a referee or
receiver, for sequestration of assets, to reimburse subscribers found to have been
injured, or to grant other appropriate relief.  The court may assess the expenses of
a referee or receiver against the violator.  Any money or property recovered by the
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Attorney General in a class action brought as described in paragraph (2) in "Civil
action or class action," above (see COMMENT 4), that cannot with due
diligence within five years be restored to subscribers become unclaimed funds
subject to the Unclaimed Funds Law.  (R.C. 4719.30(E).)

Civil penalties

All of the civil penalties ordered under the bill, as described in paragraphs
(1) and (3) in "Civil action or class action," above (see COMMENT 5), must be
paid as follows:  one-fourth of the amount to the treasurer of the county in which
the action is brought, and three-fourths of the amount to the Telephone Solicitation
Protection Fund, which the bill creates in the state treasury.  The moneys in the
Fund are to be used exclusively to pay the costs of the Office of the Attorney
General in enforcing the bill.  (R.C. 4719.30(F).)

Other remedies

The bill states that the powers, remedies, and penalties in the bill to enforce
the bill's prohibitions are in addition to any other power, remedy, or penalty
provided by law (R.C. 4719.32).

Definitions

The bill defines the following terms as used in the bill (R.C. 4719.25):

(1)  "Qualified trade association" means an organization with at least both
of the following characteristics:  (a) written bylaws or governing documents
including a code of conduct for its members and (b) criteria and procedures for
expelling or suspending members that violate the association's bylaws or
governing documents.

(2)  "Salesperson" means an individual who is employed, appointed, or
authorized by a telephone solicitor to make telephone solicitations.

(3)  "Telephone solicitor" means a person that engages in telephone
solicitation directly or through one or more salespersons either from a location in
Ohio or from a location outside Ohio to persons in Ohio.  "Telephone solicitor"
includes, but is not limited to, an owner, operator, officer, or director of, partner
in, or other individual engaged in the management activities of, a business.  (R.C.
4719.25(C) and R.C. 4719.01(A)(8)--not in the bill.)

(4)  "Telephone solicitation" means a communication to a person that meets
both of the following criteria:  (a) the communication is initiated by or on behalf
of a telephone solicitor or by a salesperson and (b) the communication either
represents a price or the quality or availability of goods or services or is used to
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induce the person to purchase "goods or services," including, but not limited to,
inducement through the offering of a "gift, award, or prize" (R.C. 4719.25(C) and
R.C. 4719.01(A)(7)--not in the bill).  "Goods or services" means any real property
or tangible or intangible personal property, or services of any kind provided or
offered to a person, including, but not limited to, advertising, labor performed for
the benefit of a person, personal property intended to be attached to or installed in
any real property, regardless of whether it is so attached or installed, timeshare
estates or licenses, and extended service contracts (R.C. 4719.01(A)(4)--not in the
bill).  "Gift, award, or prize" means anything of value that is offered or purportedly
offered, or given or purportedly given by chance, at no cost to the receiver and
with no obligation to purchase goods or services; "chance" includes a situation in
which a person is guaranteed to receive an item and, at the time of the offer or
purported offer, the telephone solicitor does not identify the specific item that the
person will receive (R.C. 4719.01(A)(3)--not in the bill).

(5)  "Unsolicited telephone solicitation" means a telephone solicitation
other than a solicitation that is made under any of the following circumstances:
(a) in response to an express written or verbal request of the person called, (b) in
connection with an established business relationship that has not been terminated
by either party, (c) to an existing customer, unless the customer has stated to the
telephone solicitor or salesperson that the customer no longer wishes to receive
telephone solicitations from the telephone solicitor or salesperson, or (d) in which
the sale of goods or services is not completed, and payment or authorization of
payment is not required until after a face-to-face sales presentation by the
telephone solicitor or salesperson or a meeting between the customer and the
telephone solicitor or salesperson (R.C. 4719.25(D)).

COMMENT

1.  The Federal Communications Commission (FCC) has adopted rules
restricting telephone solicitations.  The rules prohibit a person or entity from
initiating an unsolicited telephone solicitation to a residential telephone subscriber
unless the person or entity has initiated procedures for maintaining a do-not-call
list of subscribers who do not wish to receive telephone solicitations made by or
on behalf of that person or entity.  A subscriber's name and telephone number
must be placed on this list if the subscriber requests it.  A do-not-call request must
be honored for ten years from the request.  (47 C.F.R. 64.1200(e)(2).)

A person who has received more than one telephone call within a 12-month
period by or on behalf of the same person in violation of the federal do-not-call
rules may, if otherwise permitted by the laws or rules of court of a state, bring an
action in a state court to enjoin the violation, an action to recover the greater of the
actual monetary loss or $500 in damages, or both types of actions.  If a court finds
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that the defendant willfully or knowingly violated the rules, the court may increase
the award by not more than three times.  A state attorney general or an official
designated by a state also may bring those types of actions on behalf of the state's
residents.  (47 U.S.C.A. 227(c)(5) and (f).)

The FCC rules prohibit any person from initiating any telephone call to any
residential telephone line using an artificial or prerecorded voice to deliver a
message without the prior express consent of the called party, unless the call is for
emergency purposes or is exempted under the rules.  The rules also prohibit any
person or entity from initiating any telephone solicitation to a residential telephone
subscriber before 8 a.m. or after 9 p.m., local time at the called party's location.
(47 C.F.R. 64.1200(a)(2) and (e)(1).)

2.  R.C. 4931.55 prohibits any person from transmitting an "advertisement"
(defined as a message or material intended to cause the sale of realty, goods, or
services) to a "facsimile device" (defined as a device that electronically or
telephonically receives and copies onto paper reasonable reproductions or
facsimiles of documents and photographs through connection with a telephone
network) unless the person has received prior permission from the owner or, if the
device is leased, from the lessee of the device to which the message is to be sent to
transmit the advertisement; or the person has a "pre-existing business relationship"
(does not include transmitting an advertisement to the owner's or lessee's facsimile
device) with that owner or lessee.  When requested by the owner or lessee, the
transmission must occur between 7 p.m. and 5 a.m.  This law applies to all
advertisements intended to be so transmitted within Ohio.  (R.C. 4931.55--not in
the bill.)

3.  These provisions are found in R.C. 4719.11(B) to (F), not in the bill, and
are as follows:

For purposes of an investigation, the Attorney General may administer
oaths, subpoena witnesses, adduce evidence, and require the production of any
book, document, record, or other relevant matter.  If the matter to be produced is
located outside Ohio, the Attorney General may designate representatives,
including officials of the state in which the matter is located, to inspect the matter
on the Attorney General's behalf.  The person subpoenaed may make the matter
available to the Attorney General at a convenient location within the state or pay
the reasonable and necessary expenses for the Attorney General or the Attorney
General's representative to examine the matter at the place where it is located,
provided that expenses must not be charged to a party not subsequently found to
have engaged in a violation of the relevant prohibition.  The Attorney General may
respond to similar requests from officials of other states.
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A person subpoenaed may file a petition to extend the day on which the
subpoena is to be returned or to modify or quash the subpoena, for good cause
shown, in the Court of Common Pleas of Franklin County or of the Ohio county in
which the person resides or in which the person's principal place of business is
located.  The person may file the petition at any time before the day of return
specified in the subpoena or within 20 days after the service of the subpoena,
whichever is the shorter period.

A person subpoenaed must comply with the terms of the subpoena unless,
prior to the date for return specified in the subpoena or as extended, the court
orders otherwise.  If a person fails without lawful excuse to obey a subpoena or to
produce relevant matter, the Attorney General may apply to a court of common
pleas for an order that does one or more of the following:  (1) adjudges the person
in contempt of court, (2) grants injunctive relief to restrain the person from
engaging in conduct that violates the relevant prohibition, (3) grants injunctive
relief to preserve or restore the status quo, or (4) grants other relief that may be
required until the person obeys the subpoena.  If a person violates an order of a
court issued as described above, the court must punish the violation as a violation
of an injunction issued by a court.

If an individual refuses to testify or to produce relevant matter on the
ground that the testimony or matter may incriminate the individual, the Attorney
General may request that a court order the individual to provide the testimony or
matter.  With the exception of a prosecution for perjury and a relevant action for
damages, an individual who complies with a court order to provide testimony or
matter, after asserting a privilege against self-incrimination to which the individual
is entitled by law, cannot be subjected to a criminal proceeding on the basis of the
testimony or matter required to be disclosed or testimony or matter discovered
through that testimony or matter.

4.  The bill has a technical error in referring to "division (A)(2)," instead of
division (D)(2), of R.C. 4719.30.

5.  The bill has a technical error in referring to "division (A)(1) or (3),"
instead of division (D)(1) or (3), of R.C. 4719.30.
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