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BILL SUMMARY

Requires that a person who rapes a child who is less than ten years of age
must be imprisoned for life whether or not the person purposely compels
the child to submit to sexual conduct by force or threat of force.

Requires that a person who rapes a child under 13 years of age to be
imprisoned for life and permits the person to be imprisoned for life
without parole, if the person previously has been convicted of or pleaded
guilty to rape involving avictim who is less than 13 years of age.

Declares an emergency.

CONTENT AND OPERATION

Operation of the bill

The bill amends the penalty for violating the portion of the offense of rape
that prohibits a person from engaging in sexua conduct with another who is not
the spouse of the offender or who is the spouse of the offender but is living
separate and apart from the offender, when the other person is less than 13 years
of age, whether or not the offender knows the age of the other person. Under
existing law, such an offender generally is guilty of afelony of the first degree, but
if such an offender purposely compels the victim to submit by force or threat of
force, the offender must be imprisoned for life! Under the bill, such an offender

L A prisoner serving a sentence of imprisonment for life that was imposed for rape
becomes €ligible for parole after serving a term of ten full years imprisonment (R.C.
2967.13(A)(5)).



must be imprisoned for life if the victim is less than ten years of age whether or
not the offender purposely compels the victim to submit by force or threat of
force. If such an offender previously has been convicted of or pleaded guilty to
rape under these circumstances or to violating a law of another state or the United
States that is substantially similar to rape involving a victim who is less than 13
years of age, the offender must be imprisoned for life and may be imprisoned for
life without parole. (R.C. 2907.02(B).)

Existing law

The offense of rape contains two sets of prohibitions. The first set prohibits
a person from engaging in sexua conduct with another who is not the spouse of
the offender or who is the spouse of the offender but is living separate and apart
from the offender, when any of the following applies:

(1) For the purpose of preventing resistance, the offender substantially
impairs the other person's judgment or control by administering any drug,
intoxicant, or controlled substance to the other person surreptitiously or by force,
threat of force, or deception.

(2) The other person is less than 13 years of age, whether or not the
offender knows the age of the other person.

(3) The other person's ability to resist or consent is substantially impaired
because of a mental or physical condition or because of advanced age, and the
offender knows or has reasonable cause to believe that the other person's ability to
resist or consent is substantially impaired because of a mental or physical
condition or because of advanced age.

The second set prohibits a person from engaging in sexual conduct with
another when the offender purposely compels the other person to submit by force
or threat of force.

A person who violates one of these prohibitions is guilty of rape, a felony
of the first degree. If the offender commits the rape by the method described in
paragraph (1), above, and substantially impairs the other person's judgment or
control by administering a controlled substance to the other person surreptitiously
or by force, threat of force, or deception, the prison term imposed upon the
offender must be one of the prison terms prescribed for a felony of the first degree
that is not less than five years. If the offender commits the rape by the method
described in paragraph (2), above, (engaging in sexual conduct with a child under
13 years of age) and if the offender purposely compels the victim to submit by
force or threat of force, the offender must be imprisoned for life. (R.C.
2907.02(A) and (B).)
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COMMENT

A possible gap in existing law makes it unclear how a juvenile court would
treat a child alleged to be a delinquent child for committing a rape under
circumstances in which an adult would receive life imprisonment. As noted in the
body of the analysis, existing law states that a person who violates one of the
prohibitions is guilty of rape, a felony of the first degree. But existing law
continues to say that if the offender commits the rape by engaging in sexual
conduct with a child under 13 years of age and if the offender purposely compels
the victim to submit by force or threat of force, the offender must be imprisoned
for life. (R.C. 2907.02(B).)

Juvenile Delinquency Law states that delinquent children who commit acts
in certain categories are eligible for "serious youthful offender dispositional
sentences' that contain both a traditional juvenile sentence and an adult criminal
sentence. The adult criminal sentence is held in abeyance. If the delinquent child
misbehaves in a specified manner, the juvenile court is authorized to impose the
adult portion of the dispositional sentence. If the child does not misbehave, the
adult criminal sentence is removed once the child reaches 21 years of age. The
categories under existing Juvenile Delinquency Law are that the child is
adjudicated a delinquent child for committing an act that, if committed by an adult
would be: (1) aggravated murder or murder, (2) attempted aggravated murder or
attempted murder, (3) a felony of the first degree, (4) a felony of the second
degree, (5) a felony of the third degree, and (6) a felony of the fourth or fifth
degree. (R.C.2152.11(B).)

If the rape of a child under 13 in which life imprisonment is imposed is not
considered to be a felony of the first degree, the violation does not fit any of the
categories in the Juvenile Delinquency Law. It then is unclear what dispositions a
juvenile court may impose on the child.
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