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ACT SUMMARY 

• Requires that the complaint to commence an action to remove a 
prosecuting attorney be supported by affidavit. 

• Authorizes the court to consider motions for judgment on the pleadings, 
motions to dismiss, or motions for summary judgment that are filed in an 
action to remove a prosecuting attorney if the motions are filed before the 
hearing in the action. 

• Provides that a complaint dismissed for failure to file an affidavit in 
support of the complaint is dismissed without prejudice. 

CONTENT AND OPERATION 

Procedure for removal of prosecuting attorneys 

Under continuing law, on complaint, in writing, signed by one or more 
taxpayers, containing distinct charges and specifications of wanton and willful 
neglect of duty or gross misconduct in office by the prosecuting attorney, and filed 
in the court of common pleas, the court must assign the complaint for hearing and 
must cause reasonable notice of the hearing to be given to the prosecuting attorney 
of the time fixed by the court for the hearing.  The act adds the requirement that 
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the complaint be supported by affidavit.  Under continuing law, at the time fixed 
for the hearing, or to which the court adjourns the hearing, the court must hear the 
evidence adduced by the complainants and the prosecuting attorney.  The act 
authorizes the court to consider motions for judgment on the pleadings made 
pursuant to Civil Rule 12, motions to dismiss made pursuant to Civil Rule 41, and 
motions for summary judgment made pursuant to Civil Rule 56 that are filed 
before the hearing. 

Under continuing law, if it appears that the prosecuting attorney has 
willfully and wantonly neglected to perform the prosecuting attorney's duties, or 
has been guilty of gross misconduct in office, the court must remove the 
prosecuting attorney from office and declare the office vacant.  Otherwise, the 
court must dismiss the complaint and must render judgment against the losing 
party for costs.   

Under the act, if a complaint to remove a prosecuting attorney is dismissed 
because the complainant or complainants failed to file an affidavit in support of 
the complaint, the dismissal is without prejudice.  (R.C. 309.05.) 
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