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BILL SUMMARY 

• Requires that the complaint to commence an action to remove a 
prosecuting attorney be supported by affidavit. 

• Authorizes the court to consider motions for judgment on the pleadings, 
motions to dismiss, or motions for summary judgment that are filed in an 
action to remove a prosecuting attorney if the motions are filed before the 
hearing in the action. 

• Provides that a complaint dismissed for failure to file an affidavit in 
support of the complaint is dismissed without prejudice. 

CONTENT AND OPERATION 

Procedure for removal of prosecuting attorneys 

Current law 

Under current law, on complaint, in writing, signed by one or more 
taxpayers, containing distinct charges and specifications of wanton and willful 
neglect of duty or gross misconduct in office by the prosecuting attorney, and filed 
in the court of common pleas, the court must assign the complaint for hearing and 
must cause reasonable notice of the hearing to be given to the prosecuting attorney 
of the time fixed by the court for the hearing.  At the time so fixed, or to which the 
court adjourns the hearing, the court must hear the evidence adduced by the 
complainants and the prosecuting attorney.  If it appears that the prosecuting 
attorney has willfully and wantonly neglected to perform the prosecuting 
attorney's duties, or has been guilty of gross misconduct in office, the court must 
remove the prosecuting attorney from office and declare the office vacant.  
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Otherwise, the court must dismiss the complaint and must render judgment against 
the losing party for costs.  (R.C. 309.05.) 

Operation of the bill 

Under the bill, the complaint containing charges and specifications of 
wanton and willful neglect of duty or gross misconduct in office by the 
prosecuting attorney must be supported by affidavit.  The bill also provides that, in 
an action to remove a prosecuting attorney, the court may consider motions for 
judgment on the pleadings made pursuant to Civil Rule 12, motions to dismiss 
made pursuant to Civil Rule 41, and motions for summary judgment made 
pursuant to Civil Rule 56 that are filed before the hearing (see COMMENT 1, 2, 
and 3). 

The bill states that if a complaint to remove a prosecuting attorney is 
dismissed because the complainant or complainants failed to file an affidavit in 
support of the complaint, the dismissal is without prejudice.  (R.C. 309.05.) 

COMMENT 

1.  Civil Rule 12 states: 

(A)  When answer presented. 

(1)  Generally.  The defendant shall serve his answer 
within twenty-eight days after service of the summons 
and complaint upon him; if service of notice has been 
made by publication, he shall serve his answer within 
twenty-eight days after the completion of service by 
publication. 

(2)  Other responses and motions.  A party served with 
a pleading stating a cross-claim against him shall serve 
an answer thereto within twenty-eight days after the 
service upon him.  The plaintiff shall serve his reply to 
a counterclaim in the answer within twenty-eight days 
after service of the answer or, if a reply is ordered by 
the court, within twenty-eight days after service of the 
order, unless the order otherwise directs.  The service 
of a motion permitted under this rule alters these 
periods of time as follows, unless a different time is 
fixed by order of the court:  (a) if the court denies the 
motion, a responsive pleading, delayed because of 
service of the motion, shall be served within fourteen 
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days after notice of the court's action; (b) if the court 
grants the motion, a responsive pleading, delayed 
because of service of the motion, shall be served 
within fourteen days after service of the pleading 
which complies with the court's order. 

(B)  How presented.  Every defense, in law or fact, to a 
claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim, or third-party claim, shall 
be asserted in the responsive pleading thereto if one is 
required, except that the following defenses may at the 
option of the pleader be made by motion:  (1) lack of 
jurisdiction over the subject matter, (2) lack of 
jurisdiction over the person, (3) improper venue, (4) 
insufficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which relief 
can be granted, (7) failure to join a party under Civil 
Rule 19 or Civil Rule 19.1.  A motion making any of 
these defenses shall be made before pleading if a 
further pleading is permitted.  No defense or objection 
is waived by being joined with one or more other 
defenses or objections in a responsive pleading or 
motion.  If a pleading sets forth a claim for relief to 
which the adverse party is not required to serve a 
responsive pleading, he may assert at the trial any 
defense in law or fact to that claim for relief.  When a 
motion to dismiss for failure to state a claim upon 
which relief can be granted presents matters outside 
the pleading and such matters are not excluded by the 
court, the motion shall be treated as a motion for 
summary judgment and disposed of as provided in 
Civil Rule 56.  Provided, however, that the court shall 
consider only such matters outside the pleadings as are 
specifically enumerated in Civil Rule 56.  All parties 
shall be given reasonable opportunity to present all 
materials made pertinent to such a motion by Civil 
Rule 56. 

(C)  Motion for judgment on the pleadings.  After the 
pleadings are closed but within such times as not to 
delay the trial, any party may move for judgment on 
the pleadings. 
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(D)  Preliminary hearings.  The defenses specifically 
enumerated (1) to (7) in subdivision (B) of this rule, 
whether made in a pleading or by motion, and the 
motion for judgment mentioned in subdivision (C) of 
this rule shall be heard and determined before trial on 
application of any party. 

(E)  Motion for definite statement.  If a pleading to 
which a responsive pleading is permitted is so vague or 
ambiguous that a party cannot reasonably be required 
to frame a responsive pleading, he may move for a 
definite statement before interposing his responsive 
pleading.  The motion shall point out the defects 
complained of and the details desired.  If the motion is 
granted and the order of the court is not obeyed within 
fourteen days after notice of the order or within such 
other time as the court may fix, the court may strike 
the pleading to which the motion was directed or make 
such order as it deems just. 

(F)  Motion to strike.  Upon motion made by a party 
before responding to a pleading, or if no responsive 
pleading is permitted by these rules, upon motion 
made by a party within twenty-eight days after the 
service of the pleading upon him or upon the court's 
own initiative at any time, the court may order stricken 
from any pleading an insufficient claim or defense or 
any redundant, immaterial, impertinent or scandalous 
matter. 

(G)  Consolidation of defenses and objections.  A party 
who makes a motion under this rule must join with it 
the other motions herein provided for and then 
available to him.  If a party makes a motion under this 
rule and does not include therein all defenses and 
objections then available to him which this rule 
permits to be raised by motion, he shall not thereafter 
assert by motion or responsive pleading, any of the 
defenses or objections so omitted, except as provided 
in subdivision (H) of this rule. 

(H)  Waiver of defenses and objections. 
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(1)  A defense of lack of jurisdiction over the person, 
improper venue, insufficiency of process, or 
insufficiency of service of process is waived (a) if 
omitted from a motion in the circumstances described 
in subdivision (G), or (b) if it is neither made by 
motion under this rule nor included in a responsive 
pleading or an amendment thereof permitted by Civil 
Rule 15(A) to be made as a matter of course. 

(2)  A defense of failure to state a claim upon which 
relief can be granted, a defense of failure to join a 
party indispensable under Civil Rule 19, and an 
objection of failure to state a legal defense to a claim 
may be made in any pleading permitted or ordered 
under Civil Rule 7(A), or by motion for judgment on 
the pleadings, or at the trial on the merits. 

(3)  Whenever it appears by suggestion of the parties 
or otherwise that the court lacks jurisdiction of the 
subject matter, the court shall dismiss the action. 

2.  Civil Rule 41 states: 

(A)  Voluntary dismissal:  effect thereof 

(1)  By plaintiff; by stipulation.  Subject to the 
provisions of Civil Rule 23(E), Civil Rule 23.1, and 
Civil Rule 66, a plaintiff, without order of court, may 
dismiss all claims asserted by that plaintiff against a 
defendant by doing either of the following:  

(a)  filing a notice of dismissal at any time before the 
commencement of trial unless a counterclaim which 
cannot remain pending for independent adjudication 
by the court has been served by that defendant;  

(b)  filing a stipulation of dismissal signed by all 
parties who have appeared in the action.  

Unless otherwise stated in the notice of dismissal or 
stipulation, the dismissal is without prejudice, except 
that a notice of dismissal operates as an adjudication 
upon the merits of any claim that the plaintiff has once 
dismissed in any court.  
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(2)  By order of court.  Except as provided in division 
(A)(1) of this rule, a claim shall not be dismissed at the 
plaintiff's instance except upon order of the court and 
upon such terms and conditions as the court deems 
proper.  If a counterclaim has been pleaded by a 
defendant prior to the service upon that defendant of 
the plaintiff's motion to dismiss, a claim shall not be 
dismissed against the defendant's objection unless the 
counterclaim can remain pending for independent 
adjudication by the court.  Unless otherwise specified 
in the order, a dismissal under division (A)(2) of this 
rule is without prejudice.  

(B)  Involuntary dismissal:  effect thereof 

(1)  Failure to prosecute.  Where the plaintiff fails to 
prosecute, or comply with these rules or any court 
order, the court upon motion of a defendant or on its 
own motion may, after notice to the plaintiff's counsel, 
dismiss an action or claim.  

(2)  Dismissal; non-jury action.  After the plaintiff, in 
an action tried by the court without a jury, has 
completed the presentation of the plaintiff's evidence, 
the defendant, without waiving the right to offer 
evidence in the event the motion is not granted, may 
move for a dismissal on the ground that upon the facts 
and the law the plaintiff has shown no right to relief.  
The court as trier of the facts may then determine them 
and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the 
evidence.  If the court renders judgment on the merits 
against the plaintiff, the court shall make findings as 
provided in Civil Rule 52 if requested to do so by any 
party.  

(3)  Adjudication on the merits; exception.  A 
dismissal under division (B) of this rule and any 
dismissal not provided for in this rule, except as 
provided in division (B)(4) of this rule, operates as an 
adjudication upon the merits unless the court, in its 
order for dismissal, otherwise specifies.  
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(4)  Failure other than on the merits.  A dismissal for 
either of the following reasons shall operate as a 
failure otherwise than on the merits:  

(a)  lack of jurisdiction over the person or the subject 
matter;  

(b)  failure to join a party under Civil Rule 19 or Civil 
Rule 19.1. 

(C)  Dismissal of counterclaim, cross-claim, or third-
party claim.  The provisions of this rule apply to the 
dismissal of any counterclaim, cross-claim, or third-
party claim.  A voluntary dismissal by the claimant 
alone pursuant to division (A)(1) of this rule shall be 
made before the commencement of trial.  

(D)  Costs of previously dismissed action.  If a plaintiff 
who has once dismissed a claim in any court 
commences an action based upon or including the 
same claim against the same defendant, the court may 
make such order for the payment of costs of the claim 
previously dismissed as it may deem proper and may 
stay the proceedings in the action until the plaintiff has 
complied with the order.  

3.  Civil Rule 56 states: 

(A)  For party seeking affirmative relief 

A party seeking to recover upon a claim, counterclaim, 
or cross-claim or to obtain a declaratory judgment may 
move with or without supporting affidavits for a 
summary judgment in the party's favor as to all or any 
part of the claim, counterclaim, cross-claim, or 
declaratory judgment action.  A party may move for 
summary judgment at any time after the expiration of 
the time permitted under these rules for a responsive 
motion for pleading by the adverse party, or after 
service of a motion for summary judgment by the 
adverse party.  If the action has been set for pretrial or 
trial, a motion for summary judgment may be made 
only with leave of court.  
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(B)  For defending party 

A party against whom a claim, counterclaim, or cross-
claim is asserted or a declaratory judgment is sought 
may, at any time, move with or without supporting 
affidavits for a summary judgment in the party's favor 
as to all or any part of the claim, counterclaim, cross-
claim, or declaratory judgment action.  If the action 
has been set for pretrial or trial, a motion for summary 
judgment may be made only with leave of court.  

(C)  Motion and proceedings 

The motion shall be served at least fourteen days 
before the time fixed for hearing.  The adverse party 
prior to the day of hearing may serve and file opposing 
affidavits.  Summary judgment shall be rendered 
forthwith if the pleadings, depositions, answers to 
interrogatories, written admissions, affidavits, 
transcripts of evidence, and written stipulations of fact, 
if any, timely filed in the action, show that there is no 
genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of 
law.  No evidence or stipulation may be considered 
except as stated in this rule.  A summary judgment 
shall not be rendered unless it appears from the 
evidence or stipulation, and only from the evidence or 
stipulation, that reasonable minds can come to but one 
conclusion and that conclusion is adverse to the party 
against whom the motion for summary judgment is 
made, that party being entitled to have the evidence or 
stipulation construed most strongly in the party's favor.  
A summary judgment, interlocutory in character, may 
be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages.  

(D)  Case not fully adjudicated upon motion 

If on motion under this rule summary judgment is not 
rendered upon the whole case or for all the relief asked 
and a trial is necessary, the court in deciding the 
motion, shall examine the evidence or stipulation 
properly before it, and shall if practicable, ascertain 
what material facts exist without controversy and what 
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material facts are actually and in good faith 
controverted.  The court shall thereupon make an order 
on its journal specifying the facts that are without 
controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and 
directing such further proceedings in the action as are 
just.  Upon the trial of the action the facts so specified 
shall be deemed established and the trial shall be 
conducted accordingly.  

(E)  Form of affidavits; further testimony; defense 
required 

Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to 
the matters stated in the affidavit.  Sworn or certified 
copies of all papers or parts of papers referred to in an 
affidavit shall be attached to or served with the 
affidavit.  The court may permit affidavits to be 
supplemented or opposed by depositions or by further 
affidavits.  When a motion for summary judgment is 
made and supported as provided in this rule, an 
adverse party may not rest upon the mere allegations 
or denials of the party's pleadings, but the party's 
response, by affidavit or as otherwise provided in this 
rule, must set forth specific facts showing that there is 
a genuine issue for trial.  If the party does not so 
respond, summary judgment, if appropriate, shall be 
entered against the party.  

(F)  When affidavits unavailable 

Should it appear from the affidavits of a party 
opposing the motion for summary judgment that the 
party cannot for sufficient reasons stated present by 
affidavit facts essential to justify the party's opposition, 
the court may refuse the application for judgment or 
may order a continuance to permit affidavits to be 
obtained or discovery to be had or may make such 
other order as is just.  
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(G)  Affidavi ts made in bad faith 

Should it appear to the satisfaction of the court at any 
time that any of the affidavits presented pursuant to 
this rule are presented in bad faith or solely for the 
purpose of delay, the court shall forthwith order the 
party employing them to pay to the other party the 
amount of the reasonable expenses which the filing of 
the affidavits caused the other party to incur, including 
reasonable attorney's fees, and any offending party or 
attorney may be adjudged guilty of contempt.  
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