Final Analysis
Diana C. Talarek Legislative Service Commission

Sub. S.B. 20
126th General Assembly
(As Passed by the General Assembly)

Sens. Goodman, Amstutz, Coughlin, Clancy, Schuler, Jacobson, Cates,
Mumper, Austria, Schuring, Grendell, Wachtmann, Gardner, Carey,
Padgett, Jordan, Spada, Hottinger, Zurz, Armbruster, Niehaus, Hagan,
Dann, Fedor, Miller

Reps. Latta, D. Evans, Buehrer, Seaver, Seitz, Allen, Adanides, Barrett,
Beatty, Blasdel, Blessing, Book, Brinkman, Bubp, Calvert, Carano,
Carmichael, Cassell, Chandler, Collier, Combs, Core, Daniels, DeBose,
DeGeeter, DeWine, Distel, Dolan, Domenick, Driehaus, C. Evans,
Faber, Fende, Fesder, Flowers, Gibbs, Gilb, Hagan, Hartnett,
Harwood, Healy, Hood, Hoops, Hughes, Kearns, Key, Kilbane,
Koziura, Law, Martin, McGregor, Mitchell, Oelslager, Otterman,
S. Patton, T. Patton, Perry, Peterson, Raga, Raussen, Reidelbach,
Reinhard, Sayre, Schaffer, Schlichter, Schneider, Setzer, G. Smith,
D. Stewart, J.Stewart, Strahorn, Sykes, Taylor, Trakas, Uecker,
Ujvagi, Wagner, Wagoner, Walcher, Webster, White, Widener,
Widowfield, Williams, Wolpert, Yates, Yuko, Husted

Effective date: July 13, 2005

ACT SUMMARY

Revises the provison that provides Ohio with crimina jurisdiction
regarding certain conspiracies that occur in Ohio to commit an offensein
another jurisdiction to specify that, regarding conspiracy, a person is
subject to crimina prosecution in Ohio if, while in Ohio, the person
conspires to commit an offense in another jurisdiction, which offense is
an offense under both the laws of Ohio and the other jurisdiction, and a
"substantial overt act”" in furtherance of the conspiracy is undertaken in
Ohio by the person or another person involved in the conspiracy,
subsequent to the person's entrance into the conspiracy.

Specifies that, for purposes of the provision described in the preceding
dot point, an overt act is substantial when it is of a character that
manifests a purpose on the part of the actor that the object of the
conspiracy should be compl eted.



Provides that, in any case in which a person attempts to commit, is guilty
of complicity in the commission of, or conspires to commit an offensein
another jurisdiction, as described in the provision that provides Ohio with
criminal  jurisdiction regarding certain attempts, complicities, or
conspiracies that occur in Ohio to commit an offense in another
jurisdiction as modified by the act, the person is subject to criminal
prosecution and punishment in Ohio for the attempt, complicity, or
conspiracy, and for any resulting offense that is committed or completed
in the other jurisdiction.

Expands continuing law's provision that specifies that, in homicide, the
element occurring in Ohio that subjects the offender to Ohio crimina
jurisdiction is either the act that causes desath, or the physical contact that
causes death, or the death itself to also include any other element that is
set forth in the offense in question.

Specifies that, when a person is subject to criminal prosecution and
punishment in Ohio for an offense committed or completed outside of
Ohio, the person is subject to al specifications for that offense that would
be applicable if the offense had been committed within this State.

Provides that any act, conduct, or element that is a basis of a person being
subject under the criminal jurisdiction statute to criminal prosecution and
punishment in Ohio need not be committed personaly by the person as
long as it is committed by another person who is in complicity or
conspiracy with the person.

Specifies that the crimina jurisdiction section must be liberally
construed, consistent with constitutional limitations, to allow Ohio the
broadest possible jurisdiction over offenses and persons committing
offensesin, or affecting, Ohio.

In the existing provision that specifies venue for a case when the offense
IS conspiracy, attempt, or complicity occurring in Ohio that resultsin an
offense being committed outside of Ohio and when Ohio has jurisdiction
over the offense and the offender, adds new language that specifies that,
if an offense resulted outside Ohio from the conspiracy, attempt, or
complicity, that offense also may be tried in any jurisdiction in which the
conspiracy, attempt, complicity, or any of the elements of the conspiracy,
attempt, or complicity occurred.
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States that the General Assembly declares that it intends by the

amendments made in the act to prospectively overrule the decision of the
Ohio Supreme Court in Sate v. Yarbrough (2004), 104 Ohio $t.3d 1.

CONTENT AND OPERATION

Criminal jurisdiction

Thelaw in effect prior to the act

The law, unchanged by the act except for clause (2), provides that a person
is subject to criminal prosecution and punishment in Ohio if any of the following
occur: (1) the person commits an offense under the laws of Ohio, any element of
which takes place in Ohio (see the next paragraph), (2) while in Ohio, the person
conspires or attempts to commit, or is guilty of complicity in the commission of,
an offense in another jurisdiction, which offense is an offense under both the laws
of this state and the other jurisdiction (hereafter, this clause is referred to as the
"Ohio conspiracy/attempt/complicity jurisdictional basis'), (3) while out of Ohio,
the person conspires or attempts to commit, or is guilty of complicity in the
commission of, an offense in Ohio, (4) while out of this state, the person omits to
perform a legal duty imposed by the laws of Ohio, which omission affects a
legitimate interest of the state in protecting, governing, or regulating any person,
property, thing, transaction, or activity in Ohio, (5) while out of Ohio, the person
unlawfully takes or retains property and subsequently brings any of the unlawfully
taken or retained property into Ohio, (6) while out of Ohio, the person unlawfully
takes or entices another and subsequently brings the other person into Ohio, or (7)
the person, by means of a computer, computer system, computer network,
telecommunication, telecommunications device, telecommunications service, or
information service, causes or knowingly permits any writing, data, image, or
other telecommunication to be disseminated or transmitted into Ohio in violation
of Ohio law (see COMMENT).

Continuing law expanded by the act specifies that in homicide, the element
referred to in clause (1) of the preceding paragraph (i.e., the element that takes
place in Ohio) is either the act that causes death, or the physical contact that causes
death, or the death itself, and that, if any part of the body of a homicide victim is
found in Ohio, the death is presumed to have occurred within Ohio (see
COMMENT). (R.C.2901.11(A) and (B).)

For purposes of the continuing criminal jurisdiction provisions, "Ohio"
includes the land and water within its boundaries and the air space above that land
and water, with respect to which Ohio has either exclusive or concurrent
legislative jurisdiction. Where the boundary between Ohio and another state or
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foreign country is disputed, the disputed territory is conclusively presumed to be
within Ohio for purposes of the criminal jurisdiction section. Continuing law
gives the courts of common pleas of Adams, Athens, Belmont, Brown, Clermont,
Columbiana, Gallia, Hamilton, Jefferson, Lawrence, Meigs, Monroe, Scioto, and
Washington counties jurisdiction beyond the north or northwest shore of the Ohio
river extending to the opposite shore line, between the extended boundary lines of
any adjacent counties or adjacent state. It specifies that each of those courts of
common pleas has concurrent jurisdiction on the Ohio river with any adjacent
court of common pleas that borders on that river and with any court of Kentucky
or of West Virginia that borders on the Ohio river and that has jurisdiction on the
Ohio river under Kentucky or West Virginia law, whichever is applicable, or
under federal law. (R.C. 2901.11(C).)

Finally, continuing law unchanged by the act specifies that, when an
offense is committed under the laws of Ohio, and it appears beyond a reasonable
doubt that the offense or any element of the offense took place either in Ohio or in
another jurisdiction or jurisdictions, but it cannot reasonably be determined in
which it took place, the offense or element is conclusively presumed to have taken
place in Ohio for purposes of the criminal jurisdiction section (R.C. 2901.11(D)).

Operation of the act

The act modifies the provisions that set forth Ohio's criminal jurisdiction in
the following ways:

(1) It revises the Ohio conspiracy/attempt/complicity jurisdictional basis,
as described above in clause (2) of the first paragraph under 'The law in effect
prior to the act,” as it relates to conspiracy (it retains current language as it relates
to attempt and complicity), and also adds new language to that basis regarding
conspiracy, attempt, and complicity. Under the act, regarding conspiracy, a person
is subject to criminal prosecution in Ohio if, while in Ohio, the person conspires to
commit an offense in another jurisdiction, which offense is an offense under both
the laws of Ohio and the other jurisdiction, and a "substantial overt act" (see
below) in furtherance of the conspiracy is undertaken in Ohio by the person or
another person involved in the conspiracy, subsequent to the person's entrance into
the conspiracy. Regarding conspiracy, attempt, and complicity, the act specifies
that, in any case in which a person attempts to commit, is guilty of complicity in
the commission of, or conspires to commit an offense in another jurisdiction as
described in the general Ohio conspiracy/attempt/complicity jurisdictional basis as
modified by the act, the person is subject to criminal prosecution and punishment
in Ohio for the attempt, complicity, or conspiracy and for any resulting offense
that is committed or completed in the other jurisdiction. The act specifies that, for
purposes of the provisions described in this paragraph, an overt act is substantial
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when it is of a character that manifests a purpose on the part of the actor that the
object of the conspiracy should be completed. (R.C. 2901.11(A)(2) and (H).)

(2) It expands continuing law's provision that specifies that in homicide,
the element referred to in clause (1) of the first paragraph under "'The law in effect
prior_to the act" is either the act that causes death, or the physical contact that
causes death, or the death itself to include "any other element that is set forth in
the offense in question” and to specify that the element includes the events listed.
Specifically, under the act, the provision states that, in homicide, the element
referred to in clause (1) includes the act that causes death, the physical contact that
causes death, the death itself, or any other element that is set forth in the offensein
guestion. The act does not change the provision that states that, if any part of the
body of a homicide victim is found in Ohio, the death is presumed to have
occurred within Ohio. (R.C. 2901.11(B).)

(3) It specifies that, when a person is subject to criminal prosecution and
punishment in Ohio for an offense committed or completed outside of Ohio, the
person is subject to all specifications for that offense (e.g., specifications for
capital punishment aggravating circumstances set forth in R.C. 2929.04(A),
specifications for firearm mandatory sentences set forth in R.C. 2929.14(D)(1),
and specifications for repeat violent offender sentences set forth in R.C.
2929.14(D)(2)) that would be applicable if the offense had been committed within
this state (R.C. 2901.11(E)).

(4) It specifies that any act, conduct, or element that is a basis of a person
being subject under the criminal jurisdiction section to criminal prosecution and
punishment in Ohio need not be committed personally by the person as long as it
is committed by another person who isin complicity or conspiracy with the person
(R.C. 2901.11(F)).

(5) It specifies that the criminal jurisdiction section must be liberaly
construed, consistent with constitutional limitations, to allow Ohio the broadest
possible jurisdiction over offenses and persons committing offenses in, or
affecting, Ohio (R.C. 2901.11(G)).

Venuefor atrial in acriminal case

Continuing law partly revised by the act

Continuing law, unchanged by the act except for clause (2), provides that
the trial of a criminal case in Ohio must be held in a court having jurisdiction of
the subject matter, and in the territory of which the offense or any element of the
offense was committed (R.C. 2901.12(A)). It also provides the following more
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detailed rules that govern offenses occurring in specified circumstances or
specified types of offenses (R.C. 2901.12(B) to (J)):

(1) When the offense or any element of the offense was committed in an
aircraft, motor vehicle, train, watercraft, or other vehicle, in transit, and it cannot
reasonably be determined in which jurisdiction the offense was committed, the
offender may be tried in any jurisdiction through which the aircraft, motor vehicle,
train, watercraft, or other vehicle passed.

(2) When the offense involved the unlawful taking or receiving of property
or the unlawful taking or enticing of another, the offender may be tried in any
jurisdiction from which or into which the property or victim was taken, received,
or enticed.

(3) When the offense is conspiracy, attempt, or complicity cognizable
under the Ohio conspiracy/attempt/complicity jurisdictional basis described above
in "The law in effect prior to the act" under "Criminal jurisdiction," the offender
may be tried in any jurisdiction in which the conspiracy, attempt, complicity, or
any of its elements occurred.

(4) When the offense is conspiracy or attempt occurring outside of Ohio
that is within the criminal jurisdiction of Ohio as described above in "The law in
effect prior to the act" under 'Criminal jurisdiction,” the offender may be tried in
any jurisdiction in which the offense that was the object of the conspiracy or
attempt, or any element of that offense, was intended to or could have taken place.
When the offense is complicity occurring outside of Ohio that is within the
criminal jurisdiction of Ohio as described above, the offender may be tried in any
jurisdiction in which the principal offender may be tried.

(5) When an offense is considered to have been committed in Ohio while
the offender was out of Ohio, and the jurisdiction in Ohio in which the offense or
any material element of the offense was committed is not reasonably ascertainable,
the offender may be tried in any jurisdiction in which the offense or element
reasonably could have been committed.

(6) When it appears beyond a reasonable doubt that an offense or any
element of an offense was committed in any of two or more jurisdictions, but it
cannot reasonably be determined in which jurisdiction the offense or element was
committed, the offender may be tried in any of those jurisdictions.

(7) When an offender, as part of a course of criminal conduct, commits
offenses in different jurisdictions, the offender may be tried for all of those
offenses in any jurisdiction in which one of those offenses or any element of one
of those offenses occurred. Without limitation on the evidence that may be used

IB Legislative Service Commission -6- Sub. SB. 20



to establish the course of criminal conduct, any of the following is pimafacie
evidence of a course of crimina conduct: (a) the offenses involved the same
victim, or victims of the same type or from the same group, (b) the offenses were
committed by the offender in the offender's same employment, or capacity, or
relationship to another, (c) the offenses were committed as part of the same
transaction or chain of events, or in furtherance of the same purpose or objective,
(d) the offenses were committed in furtherance of the same conspiracy, (e) the
offenses involved the same or a similar modus operandi, or (f) the offenses were
committed along the offender's line of travel in Ohio, regardless of the offender's
point of origin or destination.

(8) When the offense involves a computer, computer system, computer
network, telecommunication, telecommunications device, telecommunications
service, or information service, the offender may be tried in any jurisdiction
containing any location of the computer, computer system, or computer network
of the victim of the offense, in any jurisdiction from which or into which, as part
of the offense, any writing, data, or image is disseminated or transmitted by means
of a computer, computer system, computer network, telecommunication,
telecommunications device, telecommunications service, or information service,
or in any jurisdiction in which the alleged offender commits any activity that is an
essential part of the offense.

(9) When the offense involves the death of a person, and it cannot
reasonably be determined in which jurisdiction the offense was committed, the
offender may be tried in the jurisdiction in which the dead person's body or any
part of the dead person's body was found.

Under continuing law unaffected by the act, notwithstanding any other
requirement for the place of trial, venue may be changed, upon motion of the
prosecution, the defense, or the court, to any court having jurisdiction of the
subject matter outside the county in which trial otherwise would be held, when it
appears that a fair and impartial trial cannot be held in the jurisdiction in which
trial otherwise would be held, or when it appears that trial should be held in
another jurisdiction for the convenience of the parties and in the interests of justice
(R.C. 2901.12(K)).

Operation of the act

The act modifies one of the provisions that set forth the venue for trials of
criminal cases. It adds new language to the continuing provision that specifies
venue for a case when the offense is conspiracy, attempt, or complicity cognizable

under the Ohio conspiracy/attempt/complicity jurisdictional basis described above
in "The law in effect prior to the act” under '‘Criminal jurisdiction." The new

language specifies that, if_an offense resulted outside Ohio from the conspiracy,
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attempt, or complicity, that offense also may be tried in any jurisdiction in which
the conspiracy, attempt, complicity, or any of the elements of the conspiracy,
attempt, or complicity occurred. Thus, under the act, if Ohio has jurisdiction over
an offense and offender under the Ohio conspiracy/attempt/complicity
jurisdictional basis, the offender may be tried for the conspiracy, attempt, or
complicity that occurred in Ohio in any jurisdiction in which the conspiracy,
attempt, complicity, or any of its elements occurred, and may be tried for an
offense that was committed outside of Ohio but resulted from the Ohio conspiracy,
attempt, or complicity in any jurisdiction in which the conspiracy, attempt,
complicity, or any of the elements of the conspiracy, attempt, or complicity
occurred. (R.C. 2901.12(D).)

I ntent of General Assembly in enacting the act

The act states that the General Assembly declares that it intends by the
amendments made in the act to prospectively overrule the decision of the Ohio
Supreme Court in Sate v. Yarbrough (2004), 104 Ohio St.3d 1 (see
COMMENT). (Section 3.)

COMMENT

In State v. Yarbrough (2004), 104 Ohio St.3d 1, the Ohio Supreme Court
addressed the application of the Ohio criminal venue statute to a case involving
multi-state criminal conduct. Briefly, in Yarbrough, the defendant and an
accomplice kidnapped two students in Ohio, stole their car, committed other
related crimes in Ohio, drove the students to Pennsylvania, and killed the students
while in Pennsylvania. The defendant and the accomplice were charged in Ohio
for al the crimes, including the homicides that they committed in Pennsylvania
(the homicide charges were aggravated murder charges under Ohio law, with the
defendant's charges including death penalty specifications of multiple aggravating
circumstances). The defendant was convicted of the aggravated murder and the
death penalty specifications and sentenced to death; he also was convicted of
many of the other offenses and received a total prison sentence of 59 years for
those crimes. In Yarbrough, the Supreme Court vacated the defendant's
convictions of aggravated murder and dismissed those charges for lack of subject-
matter jurisdiction in Ohio under R.C. 2901.11, which sets forth the criminal
jurisdiction of Ohio. The Court let stand the convictions of the defendant of the
other offenses and the resulting 59-year prison sentence.

In Yarbrough, the Court identified several reasons why it believed that the
language of R.C. 2901.11 did not give Ohio jurisdiction over the homicides in the
case that occurred in Pennsylvania. It then stated that the Ohio Constitution gives
the General Assembly the power to decide the scope of the jurisdiction of the
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common pleas courts, that (in R.C. 2901.11) the General Assembly chose to set
gpecia limits on the power of those courts to hear homicide cases, and that the
Court must respect that choice, for its role was "to interpret, not legislate.” A
summary of the reasons given, and the determinations made, by the Court in
Yarbrough follows:

(1) First, the Court held that the "any element" provision of R.C.
2901.11(A)(1), which specifies that a person may be tried for an offense in Ohio if
the person commits any element of the offense within Ohio's boundaries, did not
apply in the case. In arriving at this determination, the Court stated that: (a) R.C.
2901.11(B), which describes "the element” referred to in R.C. 2901.11(A)(1) for
homicide cases, narrows the scope of the "any element” provision in homicide
cases to "either the act that causes death, or the physical contact that causes death,
or the death itself,” (b) although the felony portion of the aggravated murder
charges against the defendant in the case occurred in Ohio (i.e., the kidnapping,
robbery, etc.), undisputed evidence established that the two victims were killed in
Pennsylvania, and (c) the act causing the deaths, the physical contact causing the
deaths, and the deaths themselves all occurred in Pennsylvania and, as a resullt,
under a plain reading of R.C. 2901.11, Ohio did not have statutory jurisdiction
over the homicides of the two victims.

(2) Second, the Court stated that R.C. 2901.11 does not include a "course
of conduct” provision that grants Ohio jurisdiction over a crimina offense that
occurs outside of Ohio but that is part of a "course of conduct” including one or
more offense committed in Ohio. The Court noted that the prosecutor and trial
judge in the case apparently applied a portion of R.C. 2901.12, the state's venue
statute, that includes "course of conduct” language as the purported basis of Ohio's
jurisdiction in the case, but the Court stated that this application was erroneous
because R.C. 2901.12 does not grant criminal jurisdiction to Ohio but presupposes
that the state has jurisdiction to try a case and is irrelevant if the state does not
have that jurisdiction.

(3) Third, the Court determined that the complicity provision of R.C.
2901.11(A), which specifies that a person may be tried in Ohio for an offense the
person commits in another jurisdiction if, while in Ohio, the person is guilty of
complicity in the commission of the offense in the other jurisdiction, which
offense is an offense under both the laws of Ohio and the other jurisdiction, did
not apply in the case. In arriving at this determination, the Court again referred to
R.C. 2901.11(B), holding that: (a) R.C. 2901.11(B) is an "express and distinct
provision governing jurisdiction in homicide prosecutions' that "trumps the
general language in the statute about Ohio courts' jurisdiction to hear conspiracy,
attempt, and complicity charges involving myriad crimes,” and (b) under R.C.
2901.11, a murderer acting alone who plans his or her crime in Ohio but carries it
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out in another state cannot be tried in Ohio for the crime, the Court could "find
nothing in the statutes that woul d produce a different result when the murderer
plans the crime in Ohio with others before leaving the state to commit the
homicide itself,” and the "state is not permitted, in other words, to evade the
express jurisdictional limit on homicide cases by recasting a homicide case as a
complicity-to-commit homicide case."
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