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BILL SUMMARY

e Includes five synthetic cannabinoids commonly known as K2 or Spice as Schedule I
controlled substances with the result that all offenses prohibiting activity involving a
Schedule I controlled substance apply to those five synthetic cannabinoids except as
otherwise specified in the bill.

e Provides that "possession of Spice" is a minor misdemeanor.

e Provides that "trafficking in Spice" is a felony of the fifth degree or if committed in
the vicinity of a school or juvenile, a felony of the fourth degree.

e Provides that if Spice is the drug involved in the offense of "corrupting another with
drugs" the penalty for the offense is the same as if marihuana was the drug involved
in the offense.

CONTENT AND OPERATION
Inclusion of Spice as Schedule | controlled substance

The bill includes five synthetic cannabinoids commonly known as K2 or Spice as
Schedule I controlled substances. Specifically, the bill includes 1-pentyl-3-(1-naphthoyl)
indole (some trade or other names: JWH-018), 1-butyl-3-(1-naphthoyl) indole (some
trade or other names: JWH-073), 1-[2-(4-morpholinyl)ethyl]-3-(1-naphthoyl)indole
(some trade or other names: JWH-200), 5-(1,1-dimethylheptyl)-2-[(1R,35)-3-
hydroxycyclohexyl]-phenol (some trade or other names: CP-47,497), and 5-(1,1-
dimethyloctyl)-2-[(1R,35)-3-hydroxycyclohexyl]-phenol (some trade or other names:
cannabicyclohexanol; CP-47,497 C8 homologue) as Schedule I controlled substances
(throughout the remainder of this analysis, these synthetic cannabinoids shall simply be



referred to as "Spice"). They are included within the portion of Schedule I that lists
hallucinogens that are Schedule I controlled substances.! Consequently, all of the
Revised Code provisions pertaining to controlled substances (such as the provisions
dealing with drug offenses, controlled substances, and dangerous drugs) will apply to
Spice.

Controlled substances and existing law

Existing law defines a "controlled substance" as any drug, compound, mixture,
preparation, or substance included in Schedule I, II, III, IV, or V of Ohio's controlled
substances law.2  Schedule I contains controlled substances that generally are
considered to be the most dangerous (e.g., heroin, L.S.D., marihuana, mescaline, peyote,
psilocybin, tetrahydrocannabinols, hashish, methaqualone, Salvia divinorum, etc.),
whereas Schedule V contains controlled substances that generally are considered to be
less potent but still dangerous. Schedules II, III, and IV controlled substances fit in a
continuum, as to potency and dangerousness, between Schedules I and V.

Possession of Spice

Existing law prohibits a person from knowingly obtaining, possessing, or using a
controlled substance. Since the bill includes Spice, or a compound, mixture,
preparation, or substance containing Spice, as a Schedule I controlled substance, this
prohibition applies to Spice and its related substances. If the drug involved in a
violation of this prohibition is Spice, the offender is guilty of "possession of Spice," a
minor misdemeanor.® Existing law provides for higher penalties when a person
knowingly obtains, possesses, or uses a controlled substance that is a compound,
mixture, preparation, or substance included in Schedule I or II, but includes an
exception for marihuana, cocaine, L.5.D., heroin, and hashish. The bill includes Spice in
this list of exceptions* and, as discussed above, possession of Spice is a minor
misdemeanor.

Trafficking in Spice

Existing law prohibits a person from knowingly selling or offering to sell a
controlled substance or preparing for shipment, shipping, transporting, delivering,
preparing for distribution, or distributing a controlled substance, when the offender

1R.C. 3719.41, Schedule 1, (C)(35), (36), (37), (38), and (39).
2R.C. 3719.01, not in the bill.
3 R.C. 2925.11(C)(8).

4R.C. 2925.11(C)(1).
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knows or has reasonable cause to believe that the controlled substance is intended for
sale or resale by the offender or another person. Since the bill includes Spice or a
compound, mixture, preparation, or substance containing Spice, as a controlled
substance, this prohibition applies to Spice or a compound, mixture, preparation, or
substance containing Spice. Generally, a person who violates this prohibition when it
involves Spice or a compound, mixture, preparation, or substance containing Spice is
guilty of "trafficking in Spice," a fifth degree felony. When determining whether to
impose a prison term on the offender, the court must consider the purposes of felony
sentencing (to protect the public from future crime by the offender and others and to
punish the offender), the seriousness of the conduct, and the likelihood of the offender's
recidivism.® Trafficking in Spice is a fourth degree felony if the offense is committed in
the vicinity of a school or in the vicinity of a juvenile. In that situation, the court must
consider the same factors as described above when determining whether to impose a
prison term on the offender.®

Existing law provides for higher penalties when a person knowingly sells or
offers to sell, or prepares for shipment, ships, transports, delivers, prepares for
distribution, or distributes a compound, mixture, preparation, or substance contained in
Schedule I or II, when the offender knows or has reasonable cause to believe that the
controlled substance is intended for sale or resale by the offender or another person, but
includes an exception for marihuana, cocaine, L.5.D., heroin, and hashish. The bill
includes Spice in this list of exceptions,” and, as discussed above, trafficking in Spice is a
fourth or fifth degree felony.

Corrupting another with drugs
Existing law prohibits a person from knowingly doing any of the following:®

(1) By force, threat, or deception, administering to another or inducing or
causing another to use a controlled substance;

(2) By any means, administering or furnishing to another or inducing or causing
another to use a controlled substance with purpose to cause serious physical harm to
the other person, or with purpose to cause the other person to become drug dependent;

5R.C. 2925.03(C)(8)(a) and 2929.13(C), not in the bill.
6 R.C. 2925.03(C)(8)(b) and 2929.13(C), not in the bill.
7R.C. 2925.03(C)(1).

8 R.C. 2925.02(A).
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(3) By any means, administering or furnishing to another or inducing or causing
another to use a controlled substance, and thereby causing serious physical harm to the
other person, or causing the other person to become drug dependent;

(4) By any means, furnishing or administering a controlled substance to a
juvenile who is at least two years the offender's junior, when the offender knows the
age of the juvenile or is reckless in that regard, or inducing or causing a juvenile who is
at least two years the offender's junior to use a controlled substance or commit a felony
drug abuse offense, when the offender knows the age of the juvenile or is reckless in
that regard, or use a juvenile to perform certain activity related to the commission of a
telony drug abuse offense or to prevent an arrest for the commission of that offense.
Since the bill makes Spice a controlled offense, all of these prohibitions apply to Spice.

A person who violates any of these prohibitions is guilty of "corrupting another
with drugs," and the penalty depends upon the involved controlled substance. Under
the bill, if the controlled substance is Spice, it is a fourth degree felony. When
determining whether to impose a prison term on the offender, the court must consider
the purposes of felony sentencing (to protect the public from future crime by the
offender and others and to punish the offender), the seriousness of the conduct, and the
likelihood of the offender's recidivism. If the offense involves Spice and was committed
in the vicinity of a school, the violation is a third degree felony. In that situation, the
court must consider the same factors as described above when determining whether to
impose a prison term on the offender.’

Existing law provides for higher penalties, generally, when a person commits the
offense of "corrupting another with drugs" and the compound, mixture, preparation, or
substance involved is included in Schedule I or II, but includes an exception for
marihuana, cocaine, L.S5.D., heroin, and hashish. The bill includes Spice in this list of
exceptions'® and, as discussed above, "corrupting another with drugs" is a third or
fourth degree felony, if the controlled substance involved is Spice.

The bill additionally excepts Spice from the mandatory prison terms the court
must impose if the offender is found to be guilty of "corrupting another with drugs" and
the court additionally finds that the offender is a major drug offender. Existing law
already includes marihuana in this exception.!!

9 R.C. 2925.02(C)(3).
10 R.C. 2925.02(C)(1).

11 R.C. 2925.02(E).
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Background/existing law

The sale and distribution of controlled substances is regulated pursuant to R.C.
Chapters 3719. and 4729., and a series of criminal offenses contained in those Chapters
and R.C. Chapter 2925. prohibit the sale, distribution, possession, use, manufacture, etc.,
of controlled substances other than in accordance with the regulatory provisions of R.C.
Chapters 3719. and 4729. or in accordance with specified exceptions to the prohibitions.
The criminal penalties for many controlled substance offenses vary, depending on
whether the drug involved in the offense is a Schedule I, II, III, IV, or V controlled
substance, with the penalties for offenses involving a Schedule I or II controlled
substance generally being classified as a higher degree of misdemeanor or felony than
the same offenses involving Schedule I1I, IV, or V controlled substances.

The U.S. Drug Enforcement Agency (DEA), issued a final order on March 1, 2011,
to temporarily place five synthetic cannabinoids into the Controlled Substances Act
(CSA) pursuant to the temporary scheduling provisions. The substances are 1-pentyl-3-
(I-naphthoyl)indole (JWH-018), 1-butyl-3-(1-naphthoyl)indole (JWH-073), 1-[2-(4-
morpholinyl)ethyl]-3-(1-naphthoyl)indole (JWH-200), 5-(1,1-dimethylheptyl)-2-[(1R,35)-
3-hydroxycyclohexyl]-phenol  (CP-47,497), and 5-(1,1-dimethyloctyl)-2-[(1R,3S)-3-
hydroxycyclohexyl]-phenol (cannabicyclohexanol; CP-47,497 C8 homologue).

The Comprehensive Crime Control Act of 1984, which was signed into law on
October 12, 1984, gives the U.S. Attorney General the authority to temporarily place a
substance into Schedule I of the CSA for one year if he finds that such action is
necessary to avoid imminent hazard to the public safety. According to the final order,
"[t]he temporary placement of these five synthetic cannabinoids into Schedule I of the
CSA is necessary in order to avoid an imminent hazard to the public safety. First, these
substances are not intended for human consumption, but there has been a rapid and
significant increase in abuse of these substances in the United States. As a result of this
abuse, synthetic cannabinoids are banned in at least 18 states in the United States and
several countries, and all five branches of the U.S. military prohibit military personnel
from possessing or using synthetic cannabinoids. Second, law enforcement has seized
synthetic cannabinoids in conjunction with controlled substances and based on self-
reports to law enforcement and health care professionals, synthetic cannabinoids are
abused for their psychoactive properties. Third, numerous state and local public health
departments and poison control centers have issued health warnings describing the
adverse health effects associated with synthetic cannabinoids. Based on scientific data

12 Pyb. L. 98-473.
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currently available, these five substances have the potential to be extremely harmful
and, therefore, pose an imminent hazard to the public safety."’®
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