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• Ohio Constitutional Revision Corranission 
What's Left Committee 
June 15, 1976 

Sununary

• The What's Left Corranittee held a meeting on June 15 at 1:30 p.m. in the 
Commission offices in the Neil House. The meeting was attended by the following 
corranittee members: Craig Aalyson, Chairman, Katie Sowle, Dick Carter, and Robert 
Huston. Ann Eriksson, Director, and Brenda Buchbinder were present from the staff. 

•� Mr. Aalyson: Mrs. Eriksson has provided us with a brief summary and also with al�
ternative language to what has previously been discussed for Section 1 of Article VII 
and I understand that she has handed this out to those of you who were present during 
the last meeting and to others. He're open for corranents. 

The staff draft reads: Laws may be passed to provide facili~ies for and services to

• persons who, by reason of age, disability, or handicap require care, treatment, or 
habilitation. Aged, disabled, or handicapped persons shall not be deprived of their 
freedom unless, nor to a greater extent than, necessary to protect themselves or other 
persons from harm. Such persons, if deprived of their freedom, have a right to habil
itation or treatment. 

• Professor Hopperton: A couple of brief comments. The ad hoc committee has since the 
last What's Left Committee meeting considered the staff draft. We are in a position 
of supporting the staff draft but we would like to submit two fairly minor amendmmts, 
I think. Let me give you copies. 

• 
The ad hoc draft reads: Laws may be passed to provide facilities for and services to 
persons who, by reason of disability or handicap require care, treatment, or habil
itation. Disabled or handicapped persons shall not be civilly confined unless, nor 
to a greater extent than, necessAry to protect themselves or other persons from harm. 
Such persons, if civilly confined, have a right to habilitation or treatment. 

• 
I will quickly point out wha t the changes are in the sugges ted amendments. In 

sentence one, we deleted "age" from the categories covered. We deleted "aged" in 
sentence two, and we changed the term "not to be deprived of freedom" to "civilly 
confined" both in sentence number two and sentence number three. 

The reason for the changes 'Ill're these. There \o]as significant concern ab':ut 
the use of the word "aged" in the second sentence beca'..:sr· ::.r;;u2.bly that ,·muld set

• up constitutional authority to confine or to deprive persons who are aged because 
fueyare aged. There is no statutory provision that does th~t ri6ht now, while there 
is statutory authority to confine pe:'sons in terms of disability or handicap. To 
make it clear thpt t:le provision \'las dealin~ with disabled and handicapped persons 
we also deleted "aged" in sentence number one. l-!ith regard to the change from "no t 
to be deprived of their freedom ll that phrase caused concern particularly with the 

• representative of the Department of Mental Health and Henul Retardation. He felt 
that it was fairly ~road langupge and he argued for confining it and narrowi~~ it 
a bit. vie aE:;reed upon "civilly confined". He substituted thf't in the second and 
third sentences. So again, the ad hoc committee sup?orts the staff draft with the 
suggested amendments. HOToJever, Halt LmoJson, repre3entative of the Department of 
Mental Health and Mental Retardation, called me this mornin~ to say that he would be 

• in <l director's staff meeting all day long; and he asked me to conveyhis position 
wi th regard to one other point. He is concerned tha t the toJord IIharm" in sentence 
two should comprehend the grounds for commitment found in H.B. 244, and that the 
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committee so state in the transcript for t"le record or the report, if this draft of 
Section I of Article VII is to be adopted. He has some COlh:err. abouc t' C ::",rm "harm" 
meaning only physical harm, which is one of the grounds for commitment under H.B. 2Lf4. 
Hm~ever he felt that the department could live wLth just the term "harm" if it were 
indicated in the record that t 1 e committee meant the basic grounds for commitment found 
in H.B. 244, which indicates two or three different kinds of harm; physical harm, and 
also grave and imminent danger to substantial i.nterests. 

Mr. Aalyson: Thank you, Professor Hopperton. Does anyone else care to be heard? 

Mr. Lobosco: ~Je were very happy to see the draft drawn by the staff h<>.re. And I felt
 
that it is an improvement s~mply in terms of clarifying what was intended by the other
 
draft.
 

Ms. Workman: On behalf of the Commission on Aging, we support what this draft is
 
doing. We do not feel that it is quite what we originally stated with regard to age,
 
but we do agree with the deletion of the word "aged". We feel that it does clarify
 
ex BC try wha t is in tended.
 

Mr. Aalyson: Ann, do you care to make any comments with regard to the suggested changes 
in your draft? 

Mrs. Eriksson: As I worked on this problem, I, of course, encountered many language 
problems. As far as the word "af~ed" is concerned, I went back to the original concept 
of the committee and put "aged" back in because we had talked about it and because I 
was a little concerned that if the word "aged" were not in there, it might at some 
future time be construed that because it is not there, the aged should be excluded., 
If the General Assembly should choose to pass laws providing facilities and services 
only for aged persons, could it do so? As a matter of fact there are such laws pres
ently providing services for aged persons. That was really the reason I put it back 
in. Not that I think it was necessary to the other concepts. I agree that the concept 
of the aged should be divorced from the concept of mentally handicapped persons. I am 
just not positive whether there would be an adverse interpretation by removing "aged". 
Putting it in the second sentence may leave an implication that you can confine an 
aged person only because he is aged. Although I would think that it might be read 
again in the context of harming themselves or other persons. As far as the substitu
tion of the term "civilly confined", I don't have any reason to think that changes 
the meaning. In fact, I don't like the language "deprived of their freedom" because 
I don't know exactly what that means, I like "civilly confined" better. I intended 

"harm" to be a broad term with a broad meaning. I certainly did not mean that it 
should only be physical harm although generally speaking, that is what we think of 
in terms of confining persons who are mentally ill. But it would not necessarily 
have to mean physical harm, and I didn't intend it to mean just physical harm. 
Maybe somebody has a better word. 

Mrs. Sowle: I have one question, Professor Hopperton, from your remarks. l>lhat does
 
the phrase mean, and I didn't get it down exactly, "imminent and grave risks to sub

stantial interests" as used in that provision?
 

Professor Hopperton: Professor Kindred who is on his way here might be better able to
 
answer that question because he dealt very deeply with H.B. 244. As I understand it.
 
it means at the risk of fin;'ncial harm or some other risk, other than a physical harm.
 

Mrs. Sowle: And thatls the basis for confining? 

Professor Hopperton: It is one of the bases for confinement. It is tied to treata

bility as well.
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Mrs. Sowle: I see. You mean he is going to go out and give all his money away. 

Professor l~pperton: The fourth category for hospitalization under H.~. 264 reads 
as follows: "would benefit from treatment in a hospital for his menta] illness cmd 
is in n~ed of suell treatment as manifested hy evjdcnce of behavior that creates a 
grllve Ilnd inUllincnt risk to substantial rights of others or hims(~lf." 

Nrs. ~;owlc: Tllen it is in additilln to the requirements of mental illr'ess. It does noL 
define ment<ll U Iness in ltself. I have (me conrrnenL, lInn, aboll:: te (luestion of the 
aged. It seems to me that perhaps leaving "abed" out of this would not have any im
plication that laws could not be passed to provide such facilities for the reas~n that 
"nged" are not now in Artie le VII, Sec tion 1. 

Mrs. Eril<sson: Thac's correct. No, they are not. The section r.ow talks about the 
blind and deaf, etc. It may be clear enough from tbe record t' at it ,,",zs n~t in any IJay 
the conunittee's intention to deprive the General i\ssembly of po'_'er to provide facilities 
for and services for the a(;ed. I just put that in so it I.Quld call to you~ attenUon 
that that is a possible objection to any kind of a list in the cons itutian, that the 
people that aren't included might be therefore excluded. Fould Glenn .!orkman explain 
her comments a little more. I'm a little confused. 

1'1s. \~orkman: When I first came before the committee to discuss the situation, the in
tent was to assure, by coming up with language, that people would not be committed to 
all institution by thl criteria only of age. That was our original intent of using 
tha t term. 

Mrs. Eriksson: The Commission on Aging is not worried about t e fact thC't the General 
Assemb ly might be found not to have power to prov,.de services for the aged if "aged" 
\-Jere removed from that first sentence. 

Ms. Workman: 1. haven't taken this for the second time before the commissi':m, !:JIlt T 
would imagine that that would be a problem that all of us would have if it we,€. not 
specified in the language of the constitution, was the basic reason for it to begin 
\vith. But with the time that all of you have put into this, and I realize your intent 
and the problems you have to deal with. ',Je are willing to go along with this. I don't 
believe that the committee would be willing to assure us that faci.lities will 'ue hui It 
to take care of our aged people. 

Mr5. Eriksson: No, of course, that's not the intent. 

Mr. Adlyson: If an aged person has a problem, he is proba 1)]y going to ha\E~ a disabil 
ity or a handicap requiring care. It s('ems to me that requiring a disabi.lity or handi
cap requiring car.e I think would inc lude the aged as we 11 as a disabi li ty or a handicap 
arising from other sources. 

Mrs. Eriksson: Right. To the extent thilt fa.:.;ilities are going to be provided for such 
persons, I think you can assume that they would be either disabled or handicap?ed, but 
ti) t(le extent that services arf~ provided for aged persons, they're not necessArily dis
abled or handicapped. Some services are provided only because they're old. 

Mr. Carter: \.Jhy do we need the firs t sentence? 

Mrs. Eriksson: 1 'm not sure that we do need the first s;'ntenc~. 

Nr. Carter: It seems to me that as I understand the situation, the General Assemhly 
would have that authority even if it were not put in the constitution. 
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Mrs. Eriksson: The reason I started with that first sentence was because this was 
pretty much the way the connnittee ended up the l8st time. This is really the connnittee's 
original proposal. 

Mr. Carter: Yes, I remember that. 

Mrs. Eriksson: And then the last time, as the discussion evolved, it r, ally ended up 
that most of the members of the committee felt that a combination of that sentence plus 
the concerns being expressed by the ad hoc connnittee be combi~ed somehow to express a 
general constitutional principle of providing services for disabled and handicapped 
persons, hut limiting the circumstances of confinement. 

Mr. Carter: I'm wondering if we couldn't do that by simply saying "Disabled or han
dicapped persons requiring care, treatment, or hEb{_li.tutiol"., shall not be confined, 
etcetera .•• " I would hate to put something in the constitution that isn't necessary. 

Mr. Aalyson: I think, Dick, that there wag some concern on the part of the ad hoc 
people and others who \ye;"c here U:at there s~iOuld he a st..atement in the constituUOrL 
of this nature which wouL~ serve as nntice to t:'e legislal:.u.re and/or the public at 
large that it was intended that there be constitutional approval for ?roviding facil
ities. The deletion of it they seem to feel would tend to indicate that this was not 
the general purpose of the state as expressed in the constitution. Now, I sc::-t of 
agree with you but they felt that a posi tive statf'c-ment .n,s ilc:c25Sa""y ra::her thsn ",n 
assumption of powers on ~'e part of the legislature in the ~~sence of a positive 
statement. It Feems to be more of a statement of purpose to actually set fort~ in 
tIle constitution itself that la-;ys may be passed. 

Pro Cnrter: Is that a fair statement? I s~em to recall from readin6 t~e minutes of 
the last meeting some wce;ss 8(;0 that there ',vas <:in objection to having "La,,,s may be 
passed ••• " 

Professor Hopperton: Standing alone, t:lere ~Yas. Sentences t~vo and three are the core 
of our concern. He feel that that's essential. Hhen sentence one is added in front 
of sentences two and three, I believe it is a helpful inclusion. 

Mr. Carter: So yOll would just as soon le<:ive it in the context wit.h t.he rest of it, 
then. 

Profe.ssnr H0J1[)P'_" tor,: S~u."hc; fC"r n:ys(~lf, as h'e didn't talk a~)out this issue specific
ally at our meetings, I would say, yes. But other committee mem~ers may want to ex
press their own opinion. 

Mr. Lobosco: He assumed in the ad hoc group that we wDuld be working with language 
similar to what the present section contains, which as 1 recall is "the state shall 
always foster and support institutions .•• " And thae is, of COllrse, a stronger state
ment of principle. :'!hereas a statement that la'''8 may be passed, in viet-J of the fact 
that the laws are certainly within the purvue of state po·.yer anyway, under the police 
power, is not a very substantive statement. But our first offering was something 
more in line with what is currently in the constitution, and there was some objection 
to that, so that this language was later adopted. And, as Bob has said, we were afraid 
that jus ... that language standing alone would do us more harm than good. But in connec
tion with the second and third sentences in this draft, it is acceptable. 

Mr. Huston: I have one question ~olitlllegard to the overall theory behind this. Is 
there anything in the constitution today that carves out rights for any particular 
segment of society or other than the public at large? I'm wondering ~yhether the con
stitution has carved out rights for a particular group. 
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Mrs. j~riksson: To some extent. There are a number of prOV1.S1.ons carved out ',"i th 
respect to the welftlre of emp10yees thac were added in the 1912 convention. There Ere 
rights carved out having to do with an eight hour day, \o1orkmen's comp,cmsati.on, ...]here:: " 
particular group was, in fact, given specific ?rotection by the conscitution, 

t1r. Hus ton: Workmen's compensa tion mere ly proviJes tha t the s La te may en.sc t la,'s, 
dO£:H it not? 

Mrs. Eriksson: Yes. That's all this does, too. But the sc:ct:ion with respect to <3n 
eight hour day says, "Laws may 1)(~ passed fixin 6 and regulating the hours of labor, 
estahU.shing a minimum wage, and providi.n~ for the comfort, llf~.:l·_l" s2.f~!.y ll:1d i~ef',eral 
welfiJre of employees." 

Hr. Huston: But that really is merE:ly saying that laws may be enacted.. It ru:lly 
doesn't provide a specific obligation ::; at something be done. Don't ',Je crt?ate an ob
ligation on the state or a restriction on the state t:lat they may not b€. civilly con
fined without a right to habilitation or treatment? Don't you create a positive ob
ligation on the state to do something? 

Mrs. Eriksson: If such persons are to be: confined, yes, then they have <J. right to 
habilitation or treatment. 

Mr. Huston: I ques. ion tvhethel· \v€ should get into the conrtitution ::igr;;:s reouirir.g 
the state to do something for Ci particular segment of society ,vhen you really a:."e not 
permttting the legislature the right to allocate t~\€ resources of the s::ate. ~ecc.use 

they have to allocate resources for the efficacy of carving out rights for ?nrticular 
segments. 

Mrs. Eriksson: I thinl' the response to tlwt '.wuld be that probahly the slate is under 
no obligation to confine mentally ill or handicapped per<;on!'> in the first place. This 
is the basIc right that tlte Supreme Court has upheld now, 

tolr. Huston: ~ realize it. 1 just wonder wlwther it Ehould be u:.rveo 'Jut [rom t.he: 
basic rights of an individual covered by Llw constitution to a f'pecific right. i:1 the 
consti.tution. beccll;sc it is supposedly covered ;lOW by th(~ constU:ution and by L.;~e 

court decisions. 

i<rs. Eriksson: T think til8t t:le rights to habi.litation a:H: t;~eatmu1~~ 1-.3'10 pretty \o.?cll 
been. 

l>lr. Huston: By court decisions_ So do -Ne really need a specific p{'ovisio~l covering it? 

Mrs. Eriksson: I see your point. 

Mr. Aalyson: Professor Hopperton? 

Professor Hopperton: I was going to suggest that there i,,· another gro'.lp of people 
provided rights in other circumstances v7hen the state ha~: taken d!"as::ic action, an('. 
that is in a criminal proceeding. There is a ribht to trial by jury, ther is a right 
to habeas corpus, there is a requirement of only indictment by a grand Jury. 

Hr. Huston: Those are broad riglJ.ts thc.t CO"Jer everyone. You Lre ·.lot carVl.:1; out c. 

specific segment of society such as the handicapped or disabled. 

Professor Hopperton: If you cons ide: everyone potentially will be char~e~ in a crim
inaloffense. It might not be dissimilar to indicate that ;yl.v,~;: the i·tcicc:.cP of 
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mental illness these days, everyone is going to potentially be mentally ill a t some 
point as well. I don't think it is saying that an easily definable group is being 
segrega ted out. 

•	 Mr. Carter: Bob, is it your point that it is not necessary to have this in, or in
advisable? 

Mr. Huston: I was just looking at both areas. To me, when the court decides these 
constitutional issues, they generally decide tl.l2m in light of the circumsi.ances of 

• the problem arising, such as in the Brown school case, and so forth, where they have 
overturned previous decisions in that connection. Once you carve it into the consti 
tution, it makes it much more difficult for the court to find solutions for these prob
lems. Do you have to put something ill specifically on this point, or is it not covered 
by the general provisions of the constitution? 

• Mr. Carter: I think it's some of both. 

Mr. Huston: Yes, and once you put something in, does it not take away from the people 
of the state through the legislature the opportunity to allocate the resources of the 
state as to what is required. I JUSl wanted to get other people's views on what they 
thought. 

• Mr. Carter: I'm not bothered at all by the allocation of resources with this language. 
It seems to me that there is still plenty of flexibility for the legislature to allo
cate the state's resources under this. I have no objection to putting a statement 
like this in the constitution. It doesn't bother me a great deal. The fact that you 
might be carving some group of people out for special treatment in the constitution 

• I think is perhaps justified in this area. I cannot speak to the other point - that 
is, are we inhibiting the courts to make judgments in the future. I don't know. 

Mr. Aalyson: Other discussion? 

Mr. Carter: 1 think this is a lot better than what we had before. 

•	 Mr. Aalyson: Professor Kindred, did you have a comment to make to the committee? 

Professor Kindred: No. 

• 
Nr. Aalyson: Then I think it would be proper for the committee to proceed with the 
discussion of the matter alone, unless you fciks do hav,~ a desire to remain presl'nt. 

Mr. Carter: It is public. 

Professor Hopperton: I have one question. Have you received anything from the Ohio 
Municipal League? We hAve not received anything from them. 

• Mrs. Eriksson: No, they hcve not made any presentation in writing. I did send them 
the committee's request anu also sent them a copy of this memorandum. John Gotherman 
called to say that they would try to get someone here this afternoon but that they 
would probably be late. Their objection was to the "least restrictive alternative" 
because they view it as a threa t to zoning laws, and I am sure you are at-lare of 

• their objection to that lan8uage. They have no objection to the langu83' that I pro
posed, and 1 cannot imagine th[',t they would have any objection to the changes in that 
language you have proposed. 

Mrs. Sowle: I am interested that they object to "least restrictive alternative" but 
that they don't object to sentence two, because I think it says pn'tty much the same 
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thing. 

Mrs. Eriksson: They think ~\-1~t t e lcas~ restrictiv~ clternntivc 1S .3 specific pro'· 
vision which would at least offer an opportunity for curts to overturn specif~c zoning 
regulations, and T t}~ink they would oppose any 1ansua;;e li.~·c ;;\.;'~. Q.Clt t~lC:/ e.c ·.,,~t • 
vi(~\~ this lclll:;ll£lgC as dojn{.; the same thing. 

}lnl. Sowle: The L:mt;uage "nor to <J br .... Litcr extent than ll 
• 

Mrs. Erik:;son: No. 

•Nr. Carter: I would li'ke to nlake LJ. conUIlcr.. t in t~_i(: event t';at t' E;SC ;)caple miGht elect 
to leave. Ann, ~lIl1Cn did we start ~h!"s c·r.1nission? 

Mrs. r~~ril:ssor,: 1971. 

t:r. C,:1rter: lmd I 00n't believe that any of tl'es8 other thr-:J~ membe~s of the commission • 
were around at that time. I'm the Dilly one. I f.~el that the consirlcration of this 
rna t ter h<:ls been one of the fines t eXamples, 1 tllink, I've seen i~l the '-'lay :"~1 1.s cO!l1J:nis"· 
sion should wnrk. T think thi.s od h·JC cor::m5.·~te,~ h05 dO:1e a fL~e job t" ?reSc 11:.::ng U,c::'r 
point of vic\7, o~ unckrs tand tEL; t:-.'2: problems in ~cn?lcmentir,..; \vha 1.: they arc t':yi':"6 '-0 

do and cons idcrinc a Lr08G sC3le. In my 0";1 mh',d i 1~ is om~ 0:: t::c .::::: [lCeS t exard?1'2s of 
citi~<.,n par:'::!.cipation that I h<.lve sec':! on the conuniss,on. ~o I "ant La COIlzr£tul.stc • 
all of you who Qre involved in tills as ~"ell 2, t~e members of t~lis .::o:rcr.iltee. 

Pro[cs~;or !loppcrtoll: Thnuk you for i.nvitin;; us to the c()mmittee mceti'l.~s...'e also cr·
 
joyed the .10 hoc c\)nunittee mectill(jS ourselves, in the four or fivE. months t:lat ~...J
 

worked on this. 

•Mrs. i~riksson: J t!l.i.nk yOll nd.ght also note t':ot if somcthin t ; liYE: this becomes [j par!." 
of the constitution, the Chio Constitution 'dill be lmiquc. 

PrDJussor ll0f>pcrt::m: 
th'll might b0 c<.l11eG 

•Mr. ADlyson: Thank you, ladies and gentlemen. ':Jc've c:ppicciated hav:'''6 1'0'1 today c~nd 

in the pas t. You hnve been very very hepful to us. 

Mr. Carter: You are welcome to stay. I hope you all understand that. I ::;uess it 
kind of boils down to either we have this or nothing. Isn't that about it? 

•Mrs. Sowle: Yes. I like tl.e proposal ns dwn.;e~1, because I think t:.le Dq;l.lments fOl" 
a couple of char:.ges made senSe. I don't like prC3cnt Article VII, Section 1. T'~'S
 

antiquated and I don't think it has any longer any plrce in the state constitution.
 
I would be reluctant to recommend simply taking it out. I think that something ought
 
to go in its place. I think the original sentence that the c,Jmmittee ~lIa, working ~dth
 

is not enough and the ad hoc committee's objections to having just that sentence made
 
sense to me. I don't think thvt the first sentence of the third sentence m;de substan
 • 
tive changes. To the extent that tr.e second sentence does, I like it. I think that it 

is 8 worthy ohjective, and I don't think it hurts to pay special attention to this cate
gory of persons because I think in many respects they h:iVe long needed such special at 
tention. I like this very much. 

•Mr. Carter: Bob, I assume your concern is not related to tre thrust of this :hing. 

Mr Huston: My principle cnncern is putting something in the constitution that is already 
covered by another provision by virtue of the court decisions. They have actually 
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extended the present corstitution. And the fact that 've are carving out one segment 
of society, a right for them that is not necessarily applicable. And I am afraid 
that once you start down that road, you have so many groups of so many people that 
want state aid or want a right to state aid, that you are going to find them corning 

• 
in also for special treatment. That is my concern, you might say, more so than ob
jection. Generally, the provisions of the constitution deal with the rights of the 

• 

public at large and anybody in the public at large has a right. I recognize that 
anyone in the public could become a handicapped or disabled person. I guess it's 
a question of do the rights of the indivirluals as already protected by the constitu
tion protect them to the extent that this does. I guess that the court decisions say 
that they do. Those are just my comments on wh~t my thoughts are on this. It's more 
of a policy question as to how you want to structure the constitu~ion. Once you have 
a right, to redefine that right, it seems to me that you are putti!l.g something in that 
really isn't essential. My understanding is th?t the case law pretty much substanti 
ates this. From what I read. 

•
 Mrs. Sowle: To the extent that the cases go along with this, it is the third sen

tence that the cases go along with.
 

Mrs. Eriksson: Yes. 

• 
Mrs. Sowle: Has there been much case hw about t],e prob lem addressed by the second 
sE:rt:ence, Ann? 

• 

Mrs. Eriksson: No. There are cases that have established thrt if you are going to 
confine persons, that thAt person hCls a right to treatment. However, as far as cases 
are concerned there have only been one or two cases the t have gotten to the Supreme 
Court. There aren't any Ohio cases. The most recent one is the one th:t I sent to 
you, O'Connor v. Donaldson. 

Mr. Huston: This was the celehrated case. 

• 
Mrs. Eriksson: Th(· Court talked about a right to treAtment. The Court also said it 
didn't see any reason why he was confined in the first pLce. And, as a matter of <; 

fact, he was offered treatment and refused it. To me, thi't comes much more under the 
second sentelice than under the third sentence. I think the: right to treatment is 
something that isn't as well established by the cases as some of the d;scussion indi
ca tes. 

• 
Mr. Aalyson: That {vas my feeling. Has the Supreme Court of the United States actually 
said th~t a person confined for a disability or a handicap is entitled to treatment or 
is this an inference that is drawn from the langurge? 

Mrs. Eriksson: It probably said in this case •.• 

Mr. Aalyson: In the syllabus? 

• Mrs. Eriksson: I really t~ink that it really is more an implication that L~1ere really 
was no reason th.'lt this man was confined. That's the way I read this casp. 

Mr. Aalyson: That W2S my feeling. That they were more concerned with the fact that 
he was confined without adequate basis than they were concerned w· th the ouestion if 

• he was entitled to treatment if he were confined. And they mentioned som· thin3 a;,lout 
trea tment but I think tha t hnd to do with saying th: t the s ta t· can't leave it up to 
the psychiatrists to decide whether he should be confined for treatment. Not whether 
he needed treatment if he were confined. 
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Hr. Huston: Bazelon said in his article that as he interpreted it, the Supreme COilrt 
has recently decided the case of O'Connor v. Do~~~dson thi,t a person institutionalized 
solely because he is in need of treatment is deprived of the constitutional right to 
liberty if they are denied treatment while confined. As described in Jus~ice Stewart 
in his opinion to the enurt, the case involved a mix of Le right to treatment and 
less restrictive alternative in the Catherine Lake type issue. Bazelon indicated 
that he interpreted the case to do that. But I do think that the case dealt more 
with the second s~ntence than the third. 

Mrs. Eriksson: It seems to me, in line with what Katie said, that tile second sentence 
is more important. I would not view the third sentence as offering an opportunity 
to demand a 1l0ca t ion 0 £ the re ~ ources of the s ta te • 

Mr. As1yson: If we do view the constitution as imposing primarily restrictions on 
~hat the legislaturp may do, it seems to me thnt it would be well served just to state 
the srcond sentence. But I am sympathetic to the position of these persons, becauRe 
of the peculiar nature of their disability, perhaps, need our assistance more than 
others might, and therefore I have no objection to providing in the constitution that 
they shall be entitled to treatment or habilitation if they are confined. 

Mr. Carter: Does "civilly confined" mean by operation of la'.? 

Mrs. Eriksson: Yes, by opera:ion of civil 1.m as opposed to criminal law. 

Mr. Aalyson: I sort of agree with Dick, although he hrsn1t stated it in these terms, 
that if we put the fina 1 s,~ntence in, yOll really don't need the firs t sent2nce because 
the final sentence presumes the first sentence. You are going to entitle them to have 
h<lbilitation and treatment then the obvious inference is that laws may be passed t,) 
provide it. On U1(~ other hand, I really don't have any objection to the SE:ntence as 
it is set forth now. 

Mrs. Sowle: One thing I like about that section, too, is thet it mayor may not be 
adding anything. I'm not at all sure that it is adding anything to conrtitutional law. 
But I thi.nk th<tl I could support it on the basi5 alone of a kind of statement of state 
policy. It seems to me perfectly justifiable as a worthy public policy to state. 
I've been trying to think how the first Se tltence could ~)e rephrased and it is difficult 
to rephrase it. I've been trying to think though of a way that it could be rephrased 
tha t would have some thing of the connota t lon of the present SE:C tion tho t uses the 
WOLds "shall always be fostered and supported". That, to me, is not a mandatin; of 
services, but a stat(~ment ,')f l'ub1i.c policy. 

Mr. Huston: I'm inclined to agree with you Katie, if we are givin:; the le,;islature 
a mandate, yes, tl,at is what I think we should be doing, mono so tLan carving out 
rights that deprive tLe I gislat.lr,' from exercising their juci:,ment. 1: 1

$ a difficult 
area and I think it is somewhat a matter of policy as to how W~ are goin3 to strJcture 
the consti tutLon, as much as anyt;ling else. 

1'11.'. Ccrtcr: follO\.ing thlloubh on that t:'.ougI1t, T 'm wondering ';Vhe th<..l 1,le m~ght: Clot 
change til"L fi.rst sentence. I oon1t like "1a'.,1[; may be passed". Follm"in~ on ~vh8t you 
are saying Kat:te, say "facilities for and services to persons nfl.iring care, tr atmer.t, 
and habilitation shall ue fosten;", a'le: su?porteci by the state." 'TS):1..', the s"me langUe''';: 
we have now. 

All a~recd ta th:t chaa3c. 

•
 

•
 

•
 

•
 

• 

• 

•
 

•
 

•
 
Mrs. Sm"l,: Oa,~ possibility fo: :::1L: CrJn1'Tli.~tee ~o consiJer is :::'e rn,sE:n::c:tion to 
the COIlUlliss ion of a 1 ter,.cl tives. I s~nsc a divis io:. on th, coull::1i ttee ",j t1: regard 
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to sentences two and three. One thing we could do is to present these three sen
tences as reworded, and as the other possibility, just the first sentence as re
worded, and let the commission take up the problem of the policy of putting the 

~ second and third sentences in there. 

Mr. Carter: I suspect they will do. that whether we give them the alternatives or 
not. 

~ Mrs. Sowle: No doubt, you're absolutely right. 

• 

Mr. Aalyson: It occurs to me that with a little rearrangement of the sentences you 
might be able to come up with something that is satisfactory to everyone. Your 
first sentence, as I understand it would read, "Facilities for and services to per
sons who by reason of disability or handicap require care, treatment or habilita
tion, shall be fostered by the state"~j Suppose we were to move the last sentence 

• 

then to the second sentence and say that persons, if civilly confined •••What I'm 
getting to is the idea that they shall have a right to habilitation or treatment in 
the facilities so provided. Not "so provided" because that doesn't mandate the 
provision of them, but that might satisfy Bob's concern to some extent. But that 
gets away from the ad hoc committee. I think that they feel that there has been in
adequate obligation for treatment or habilitation irrespective of whether there are 
institutions and capital. I'll withdraw that suggestion. 

Mr. Carter: I like that second sentence. 

Mr. Huston: I have no problem with the second sentence.

• Mr. Aalyson: I have no problem with the second sentence either. 

Mr. Huston: I do feel that it is adequately covered by case law and by the exist
ing constitution. I think that is a fundamental right we all have. 

• Mr. Carter: I don't know how effective case law is, but I am concerned about people 
being put into mental institutions by some relatives saying "put them in". It is 
much too easy to do and I am familiar with a number of tragedies that have taken 
place in this area. 

Mr. Huston: I think the O'Connor case was an instance of the father putting the son 

•
 in..
 

Mr. Carter:- I kind of like the statement that we just can't do thatl Unless there 
is a public purpose to be solved. And "harm", I think, covers it very nicely. I 
will make a motion .that Section 1 of Article VII be recommended to the Commission 
as we have it now.

• Mrs. Eriksson: All three sentences? 

Mr. Carter: Yes. 

Mrs. Eriksson: But with the first sentence starting "facilities for and services 
• to ••• "? 

Mr. Carter: Yes. That gets away from the "laws may be passed". And I think it 
supports Bob's view too that it is a statement of public policy which is what we 
are really talking about. It gets away from my plenary powers problem. 

Mr. Aalyson: Further discussion? In favor, aye (Sowle, Carter, Aalyson voted yes, 
Huston voted nay).• 
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Mr. Carter: But it is not a very strong nay, is it? 

Mr. Huston: No, there is room for compromise and ~argaining. My principle con
cern, as I say is putting something in the Constitution pointing out something that 
is actually covered by the general provisions. 

Mr. Carter: I have a great deal of respect for your thoughts' on this. 

Mr. Huston: I have always felt that once you start down this road it always leads 
to others wanting the same type of protection. 

Mr. Carter: We have a very good example of that in the property tax situation right 
now. 

Mr. Huston: Yes, that's right. And to me it is poor policy. I'm not in disagree~ 

ment with the purpose that is trying to be accomplished. It's the manner. 

Mr. Aalyson: What we thought was going to be a half-hour discussion at the original 
meeting turned into four months. Our next subject is apportionment. 

Mr. Carter: I appreciate, Mr. Chairman, your postponing the discussion until I 
was able to get here. I think we might focus on first what our objectives are. I 
have little doubt that whatever we come up with will never see the light of day in 
the foreseeable future. But it does seem to me that it is part of our responsibil 
ity to take up this question of apportionment and to come up with what we feel are 
the best things that can be done. And hopefully somewhere down the line, the League 
or someone else will take up the cudgel either through the legislature at the right 
time, and I don't know when that would ever be, or even possibly with an initiative 
petition of some kind. In which case, I think that the recommendations and the 
studies that were made by the commission would be of great value. So I do not think 
that it is something that we should undertake lightly. It's a very difficult subject. 
There is one problem that dominates the discussion and that's the "tie-breaker", be
cause that is the guts of this question if you are going to have some kind of commis
sion to redistrict. I think that's where the focus of the discussion is going to 
have to come. 

Mr. Aalyson: Let us look at this discussion outline. My personal feeling with re
gard to item one is that we should, in our own constitution, include something with 
regard to congressional districting. 

All agreed. 

Mr. Carter: As a matter of fact, I concur with all three of those items: should 
congressional districting be included; the same board, commission - I think there 
is a great deal of justification for having one body do it all; and I also think 
the same standards clearly ought to apply. So I would like to see that be a part 
of our recommendation. 

All agreed. 

Mr. Aalyson: Dick, you had made suggestions earlier with regard to dividing the 
state into more or less equivalent districts from the standpoint of population, I 
believe. Would you like to restate that here today? 

Mr. Carter: I would like to for the purposes of discussion rather than as a rec
ommendation. I am fairly well persuaded that the advantages of having what I call 
basic election districts outweigh the disadvantages. I would like to see, I'm not 
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really as much of an advocate as it sounds, though, discussed the idea of having 
the number of election districts correspond with the congressional seats. It has 
been suggested by one of the things that we have, that we have four times the num~ 

..	 ber of congressional seats - we have 23 congressional seats now - that we have four 
times the house of representatives which would give us 92 vs. the present 99, and 
that we have two of those districts constitute a senate seat which would give us 46 
viz a viz the present 33, and of course there would be one congressional district 
for each four. The way this thing would work would be that you would then end up 
with 92 districts in the state at the present time with the present number of con

..	 gressiona1 seats and then you would build on those 92 districts and then you would 
aggregate them for the purposes of senate and congressional seats. I think that 
makes more sense than to have this mixed-up thing that we have now. I recognize 
that there are pros and cons on it, but I would like to have some discussion on that 
point. 

4t	 Mr. Aalyson: I believe that probably the first thing that comes to mind would be 
what do you do with the even number of senators.and legislators? Do you think that 
would cause any difficulty with regard to achieving a majority in a voting situation? 

Mr. Carter: It's a complication. It is one of several negatives. 

•	 Mr. Aalyson: Ann, as one who participates fairly frequently in the legislative pro
cess, do you foresee that as a real problem? 

Mrs. Eriksson: I do. I have said this before. In the setting up of something that 
is going to result in an even number, it is almost inviting that to happen. 

• Mr. Carter: What it would basically mean is that you need one more than the even
 
division for passage of legislation. In other words, if we have 92 seats in the
 
house, for example, it would take 47 to pass legislation. If you had an even split,
 
it is just not a majority.
 

•
 Mr. Huston: Maybe that's a good thing.
 

Mr. Carter: I'm not sure that's so bad, Ann. 

Mrs. Eriksson: Perhaps not in passing bills, but I find the possibility of there 
being such an even split in parties that it even can impede the organization not 

• good. I think I have a basic feeling that the legislative body ought to be set up 
so that somebody can be in charge. 

Mr. Carter: Dh, that's with respect to the organization. Yes, more so than passing 
the legislation. 

•
 Mrs. Eriksson: In passage of legislation, too. But in organization, primarily.
 

Mr. Aalyson: Do you actually conceive of that as being a problem, that you could 
have the same number of democrats elected as republicans in the state? 

Mrs. Eriksson: You know, this state is pretty close and it switches back and forth. 

• Do you know they had a tie in the senate just the other day? 

Mr. Carter: Ties don't bother me. I think the organization is the problem. 

Mrs. Eriksson: It's really difficult to control. Of course, right now, when you 
have a partisan group doing the apportioning, it's not as likely to happen, because 
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they're going to apportion in order to create a majority, if it is at all possible 
to create a majority. But if you are going to change the apportionment board, and 
you are going to have an apportionment board that is going to be less partisan, I 
think you are going to find much more shifting back and forth in the general assem
bly as far as party is concerned. 

Mr. Aalyson: Do you think if, for example, such a provision were to be adopted, 
and an election were to occur wherein there were an equal distribution of republi 
cans and democrats in the house, that they would stalemate, that they wouldn't be 
able to come up with a coin-tossing solution or something like that? 

Mrs. Eriksson: They would never come up with a coin-tossing solution. 

Mr. Huston: Unless it would be a two-headed coin. 

Mrs. Eriksson: It could be a political deal. You're inviting deals. 

Mr. Carter: That is troublesome. 

Mr. Aalyson: I though the legislature was above that. 

Mr. Carter: In the United States Senate we have that situation now. Your point is 
that it is much more likely to occur in the State of Ohio than it is nationally? 

Mrs. Eriksson: Yes. 

Mr. Carter: And, of course, in the Senate, they do have the tie breaker in the 
sense of the Vice-President. 

Mrs. Sowle: Would one at-large person in each chamber be a practical or an imprac
tical way around it? 

Mrs. Eriksson: That's a possibility and that would mean extensive rewriting. So 
far, I don't think there has been any decision holding that a mix of districts and 
at-large is unconstitutional. I think that that is still permitted. Now that is 
an element that someday the court might hold unconstitutional. 

Mrs. Sowle: Actually, this would give everybody the right to vote for two senators 
and two members of the general assembly. Everyone would vote for two. 

Mr. Aalyson: Of course, one problem that we haven't stated yet is what if the num
ber of congressional districts changes so that your multiplier is different and then 
you have an at-large candidate and you are right back to where you were. 

Mrs. Eriksson: If you are always multiplying by two and four you don't have that 
problem. You will always have an even number. But what is going to happen is you 
may change the size of the general assembly every 10 years, and that is going to 
cause some distress. 

Mrs. Sowle: Yes. 

Mr. Carter: One of the major weaknesses in this proposal is that every 10 years you 
are going to have a different number. I just don't happen to think that that is 
very serious as far as the public is concerned. 

Mrs. Eriksson: As far as the public is concerned, I agree with you. 

Mr. Carter: And one of my little things is that I think the senate is too small now 
to do the work that they have to cover with 33 members • . """-.--,....".. 
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Mrs. Sowle: That's not many, is it? 

Mr. Carter: No, you have so many multiple committees and functions that it is hard 
for them to cover the ground, so one of the little p1usses out of this would be to 
enlarge the senate. And I thought the house was too big, so I thought this was an 
advantage in that respect. I thought of this business of changing the number of 
congressional seats. Ohio is not growing as rapidly as the rest of the country so 
that we can look forward to, I think, a gradual erosion of the number of seats. 
That doesn't bother me having a little smaller legislature as we go along, if that 
happens. But this business of how you organize is a real stickler. and the at-large 
thing would solve that very nicely. The only problem with that is that if you are 
going to do that you would have to rewrite major sections of the constitution to 
make this effective. 

Mr. Aa1yson: Or could we add a section? 

Mrs. Eriksson: You would have to go back and look at all of the prov~s~ons with 
respect to the General Assembly and see how that would work out, wherever there are 
those provisions. And I wouldn't be prepared to say what that would involve. If 
you really believe in this principle, maybe you ought to think of-a· one chamber~l§8
islature and make your multiple. two. 

Mr. Carter: I don't like the unicameral legislature. I admit that there are many 
problems with having the two houses of the legislature, but one thing it does do 
is that if one house pushes something through and rushes it, you have got another 
crack at it on the other side. I kind of like the idea of having both of them con
sider it. It is not a question of black or white, but a question of shades of gray. 
As I say, the older I get, the less sure I am of anything. But I have seen enough 
legislation that passed one house, and then because of the delay, and getting it 
acted upon by the other house, there was a chance for the public to get involved and 
I've seen some bad legislation blocked by that. So I kind of like the idea of it 
being difficult to pass laws. 

Mr. Huston: Yes, I do too. 

Mr. Carter: That's why I'm not too sold on a unicameral legislature. 

Mr. Aa1yson: If we were to consider an at-large member, would we want to compel 
him to run as a member of one of the major parties? Well, you probably couldn't 
do that. Think of the independent sitting there with that power. 

Mrs. Sowle: Wow! He controls everything! Fantastic. 

Mrs. Eriksson: The chances of that happening in Ohio are pretty unlikely. 

Mr. Carter: I don't know whether this is even constitutional, but another thought, 
of course, would be to have all matters of organization having the governor or some 
executive official having a vote. But then you get the executive branch voting in 
legislative matters and that seems like a can of worms, too. I'm not very much in 
favor of that. 

Mrs. Eriksson: If you like the at-large idea, I can check on the recent one-man, 
one-vote cases and make sure that that would not be unconstitutional. 

Mr. Carter: When you referred to that in your memo to the book written by Dixon, 
thought that would be alright but we have to remember that this book was written back 
in 1968 so that it would be out of date. 
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Mrs. Eriksson: Right. There have been cases on that since, and what I'm not pos
itive of is whether we could mix the two - districts and at-large. You could have 
them all at-large, but I'm not positive you could mix them. But that is easy to 
find out. 

Mrs. Sowle: Another possibility for the organization problem is to write into the 
constitution how that is resolved. Write in the flip of the coin or some mandatory 
way of resolving it. I thought, maybe if the parties see that coming, maybe in 
order to avoid it they will just do the dealing prior to the time the problem occurs. 

Mr. Aalyson: And it is highly questionable whether we could get the court to buy 
a coin flip, I would think. 

Mrs. Eriksson: Besides what you have if that happens is you are really arbitrarily 
assigning a lot of power to one party when the other party has an equal electoral 
power. The power of organi~tion is the power to appoint committee chairmen and 
other powers. 

Mr. Carter: I must admit that is a very major stumbling block. We are very biased 
by our own experience, but in our area we generally end up with so many districts, 
it has come to the point that we don't know what districts we are in. We vote for 
three state senators in our tewn and for three representatives and very often two 
or three congressmen. It just doesn't make any rhyme or reason, and people are in
clined to just give up because they can't keep track of it. To a lesser degree it 
happens elsewhere. But I like the idea of having district election units that have 
some permanence. I could see a party chairman in each of these districts that 
would seem to me to help on party matters, too. It would just make democracy work 
a lot better, I think. 

Mrs. Sowle: Is the result that none of these people pays particular attention to 
that area? Southeast Ohio has a problem of being ignored because it doesn't have 
any political power. Its problemS_have been ignored to the extent that a lot of 
people were very happy when the Appalachian Commission came along because that gave 
a unit that paid attention to certain problems. 

Mr. Carter: I'm not sure that this would ckange that very much, though. 

Mrs. Sowle: No, I don't think this would have much effect on that. It's just a 
small remote area with problems different from the rest of the state. 

Mrs. Eriksson: It might not change your problem, too, because you're in more than 
one county. 

Mr. Carter: I recognize that. But we would not have so many districts. Let's 
suppose under the present system you have a 50-49 split and a representative dies, 
and they hold a'new election. Do they do that at all? 

Mrs. Eriksson: No, it used to be that there was an election, but now the replace
ment is named by the members of the body of the same party. 

Mr. Carter: So that there is no question of a flip-flop once it is organized? 

Mrs. Eriksson: No. 

Mr. Carter: Well it would be nice if we could use 
would solve this problem but it gets us too many. 

the numbers three and five. 
That's a very real problem. 

That 
I 

don't know whether the at-large election would find any acceptance in the State of 
Ohio at all. 
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Mrs. Sowle: I wonder whether it would. Once somebody has run and won at-large 
that person has a name. So there might be people who would want the opportunity 
to run at-large. But running at-large also costs a lot more and presents a 
whole different picture for that candidate. 

Mrs. Eriksson: I'm just thinking of other provisions in the constitution. There 
is a residency provision that would have to be changed, or excepted to. 

Mr. Carter: Maybe this is rubber gloves for leaky fountain pens. We all agree 
that if you are going to include congressional districts, it greatly simplifies 
the task of drawing up districts, because then you only have one district procedure 
to go through. Ann, let me ask you a question. I was under the impression that the 
senate is made up of three representative seats. 

Mrs. Eriksson: It is. 

Mr. Carter: But when I read the memo and the constitution it wasn't clear that 
that was necessarily the case. 

Mrs. Eriksson: In our conatitution it is. 

Mr. Carter: Okay. So that right now, what we are talking about now is the congres
sional district vs. the state district. Congressional districts that are drawn by 
the legislature need bear no resemblance to the other. 

Mrs. Eriksson: That's right. There is a relationship between the senate and the 
house. 

Mr. Carter: Maybe it's not worth it. Unless we can come up with some answer to 
this question of the organization. I must admit. That's a real toughy. And the 
only one is the one Katie suggested that I can think of, is at-large. Tha~ may be 
a case where the cure is worse than the disease. 

Mr. Huston: The at-large senator would probably always come from a large metropol
itan area because of the concentration of the votes. And your rural areas would 
never have any power in that area. 

Mr. Carter: We used to have an at-large congressman. I remember that. I am 
willing to pass that one by then, unless we can think of some brain storm, and leave 
it the way it is. But I did want to see it discussed and I would like to have a 
discussion of it in our report. 

Mrs. Eriksson: On the concept of the even number, I could very well be exaggerating 
the possibility of that happening. 

Mr. Carter: But we would have a crisis if it did. How would you organize a body 
if you had an even division? You'd have to talk somebody into switching or some
body could be ill. You could have a real stalemate, where you just couldn't organ
ize the legislature. 

Mr. Huston: You would have to provide for a tie-breaker of some kind. You'd 
either have to have the lieutenant governor in the senate ••• 

Mr. Carter: We've taken him out now. 

Mr. Huston: Yes, I know. But you would have to put him back in as a tie-breaker 
and you would have to find somebody that you could put in the house.• 4971 
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Mr. Carter: Let me ask a question. There is precedent. The Vice-President votes 
in the Senate in case of a tie, so we do have a precedent of an executive officer 
voting in a legislative body there. 

Mrs. Eriksson: We have it in our own, with the lieutenant governor. 

Mr. Carter: Suppose there is a tie. The governor, if he had that power to vote 
to break a tie, is this good or bad in the public interest? 

Mr. Huston: In view of the veto power, I would say it would be bad, because the 
governor does have the veto power. And it would be not as tantamount to his breaking 
a tie-type vote by virtue of the fact that they have to have a substantial vote of 
majority to overrule his veto. 

Mr. Carter: But he doesn't have a veto on organization. Only on statutes. 

Mr. Aalyson: It might be a good idea, because maybe the party that has got the 
governor there might be cooperation between the governor and that segment of the 
party. 

Mrs. Sowle: Yes, I think that is an interesting thought. I think I agree on that. 
Because if he has the veto power, then maybe if he had the tie-breaking power, it's 
consistent. It makes for a better running General Assembly. Because the party then 
is going to have the committee chairmanships and so forth that will also be closer 
to the governor. 

Mr. Carter: There is no way that you would ever get this through the legislature. 

Mr. Huston: Not as presently constituted. 

Mr. Carter: But again I think our job is to do the best that we see that we can 
rather than worrying about what the legislature will do. 

Mrs. Eriksson: But that really goes contrary to the philosophy that the Commission 
adopted by removing the lieutenant governor. 

Mr. Carter: Agreed. Except that this is a very special situation. This is an e
mergency type of situation. 

Mr. Huston: You would not do it normally. 

Mrs. Eriksson: The lieutenant governor's tie-breaking power is deemed to be that, 
too. That is also when the senate is equally divided. 

Mr. Carter: I don't know whether you could limit the governor in the constitution. 
I don't know, we're talking about a tie-breaker. Are we talking only with respect 
to organization of the legislature or are we talking about legislation, too? And 
I don't care about legislation. I don't think that we should be involved in that 
particular area. It is the organization that I think is the major problem. 

Mr. Aalyson: With the legislation, if it doesn't get a majority, it doesn't pass. 

Mr. Carter: Then we are getting the governor mixed up on the basis of ties in the 
organization of the legislature. Is that good or bad? I don't know. 

Mr. Aalyson: You might try for an arbitration panel on each side and a mutual 
agreement on one. 
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Mr. Carter: Well if I may, in order to get on, because we've got many other things 
to discuss on this, why don't we pass this by and reflect on it and see if anyone 
comes up with some brainstorms. I'd like comment on the next question. No matter 
what you put in the constitution in the way of standards, they can be bent and 

• 

twisted. The memorandum is very persuasive on one point, quoting other sources. 
Even if you divide up all of the population and do it on an equal basis, there are 
still many other ways of gerrymandering, by ethnic divisions or non-number types of 
divisions. So that you really are tackling a wi11-0-the-wisp. There is no way in 
the constitution that you can spell out all of these things. So with that in mind, 
I read what we have now, and frankly, I don't think it's too bad. I think it is 
pretty good. I think they have done about as much as you can of anything. I think 
we've probably gone further than I would like to see it in the constitution, in the 
amount of detail that is in there. But what is in there, I really don't feel it 
is bad the way it is. It is about as good as we can do. Perhaps the committee may 
want to reread that and see if anything occurs to them, but I don't think it is too 

• 

important what you put in the constitution. It is the way it is implemented that 
is more meaningful, and that's the guts of the question. Which brings us up to 
number four. Being that number four is going to be most of the discussion, if we 
could just jump to number five for a moment? The timing of the apportionment now 
follows every census, 1971, 1981. I have no problem with that. That makes a lot 
of sense to me so maybe we could dispose of that and concentrate on four. 

Mrs. Eriksson: I think that on the timing, the one thing that was under some dis
cussion was whether there was any authority in the constitution to apportion between 
censuses. 

•	 Mr. Carter: I would object to changing it more often than every 10 years. I like 
the idea. 

•
 
Mrs. Eriksson: In other words, you might be in favor of writing a specific prohi

bition or making it clear in the constitution that it could only be done once every
 
10 years.
 

Mr. Aa1yson: I can't conceive of such a radical population change in such a short 
. period that there would be any worthwhile ••• 

Mr. Carter: Anytime you give someone a chance to reapportion, you create problems. 
Once in 10 years is enough. There is a great deal to be said for the fewer changes

• the better. Changes should reflect long-term trends rather than jumping around and 
letting the current powers go in and do their job of gerrymandering. Okay, that 
brings us to item four. If you want to, I'll lead off on this, too. The memorandum 
has done a nice job in pointing out what is done in other states. It has very ex
cellent tables. There are lots of different ways of doing it. My quick review 
indicates to me that Ohio has about the worst of the states. The trend is pretty

• much to having two partisan groups nominate a number and some way or another getting 

• 

an equal number on the commission. And then you have got this terrible problem of 
a polarized partisan-affair wbich·it.generally will be, and how do you resolve the 
matter? How do you resolve the tie which will probably happen? It is interesting 
that states have tried all kinds of ways of doing this. This discussion of Illinois 
in the memorandum must have been before they changed the commission and their con
stitution. Michigan, for example, came up with what I thought was a pretty neat 
solution. What most of them geneEal1y do is to end up with the courts being involved. 
Either the chief justice or the whole court. Could you refer in the memo to page 
111 There is a good discussion on pages 11 and 12. And, of course, the problem 
with having a court is that in Ohio it is an elected partisan court. There are 
democrats and republicans identified. So that you just shift the problem of appor
tionment from the legislature or the commission, whichever it may be, on to the court.•	 
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But it does strike me that there;is some logic to that. In other words if you have 
got a commission with four members on each side, and then the constitution were to 
spell out that the instructions to the court if it is appeal led to them, is that 
it is their responsibility to fulfill the requirements of the constitution, which 
are rather detailed. So that presumablY, the judges in the Supreme Court would 
have a little higher standard of judicial ethics in the way they would approach 
this than maybe the politicians below would do. So it struck me that the idea of 
having an equal commission and then appealing to the supreme court lets each of 
them submit briefs. In Michigan, you either had to take the republican plan or the 
democratic plan. The court didn't have any choice. The court had to pick one or 
the other as most nearly fitting the constitutional requirement. As was piinted 
out, that doesn't work very well because the court has no flexibility to take the 
best of both plans, so it ends up with a partisan plan. It is just a question of 
which partisan plan. If you don't do that, as other states have said, the court has 
the right to take the best of the republican and the best of the democratic plan 
and take the best of both and make a judgment. It seems to me that that is not too 
bad a way of doing it. But this question of a tie-breaker is a toughy. There are 
other ways of doing it other than the courts. I forget what they all are. 

Mrs. Eriksson: You might want to give some thought to the elections commission pro
cedure which is that the appointees, even in number, choose the chairman. And you 
could prohibit that person from being a public official. 

Mr. Aalyson: Do you mean choose a chairman independent of the commission, itself? 

Mrs. Eriksson: Yes. 

Mr. Carter: As the tie-breaker. 

Mrs. Eriksson: The elections commission is two from each party and they choose a 
fifth person. 

Mr. Carter: And I suppose that you have to have some provision then if they can't 
agree which is very likely to happen. And then you are back to the courts, I sup
pose. If you have an equal number of republicans and democrats on the commission 
and they have to choose the chairman, you can't mandate that they shall agree. 

Mrs. Eriksson: Of course, you can't force a choice. 

Mr. Aa1yson: If they can't agree on which reapportionment plan shall go into effect 
how are they going to agree on whose going to decide which one will go into effect? 

Mrs. Eriksson: I woald think that public pressure would force them to come up with 
some non-partisan or agreeable person. Or you could provide that they only have a 
limited time to do this and if they cannot select a chairman, they would be dissolved 
and new persons appointed. 

Mr. Huston: That might be good. 

Mr. Carter: You all are familiar with how we do it now, aren't you? I think it's 
terrible. 

Mr. Huston: How are you going to get the legislature to agree? 

Mr. Carter: No matter what we come up with, we may not get it through the legisla
ture because there are such strong partisan feelings on no matter what is drawn up. 
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Mr. Huston: The only way would be through an initiative petition. 

• Mr. Carter: Yes, and I think that is very possible. I think this is the kind of 
an issue that might go through the initiative. And that's why I think it is our job 
to make recommendations for whomever might want to pick up the stick. Well let's 
try listing some alternatives. 

Mr. Aalyson: I kind of like the suggestion that if they can't agree on a chairman 

• tie-breaker, they will be dissolved. That really puts the pressure on them. If 
four people are appointed and can't come up with somebody they agree on, get out, 
and we'll get somebody who can. 

• 
Mr. Carter: I can picture a situation where that would go on and on and on so that 
you would never get a reapportionment. You would never get an effective reappor
tionment. Of course, you could have some sort of backstop in case they don't function 
or have some back up plan. 

Mr. Huston: This has to occur within a very short period of time. 

• 
Mrs. Eriksson: For that reason, it seems to me that neither party is going to ap
point people who are going to be unable to reach that kind of agreement. Because 
there are going to be pressures and there is going to be a certain amount of public 
focus on this. 

Mr. Carter: You would like to keep it out of the court altogether, the apportion
ment question?

• Mrs. Eriksson: Yes, I would. Other than the normal processes of appealing it. 

Mr. Carter: Ideally, you want to come yp with a tie-breaker who is a political 
neuter, who is objective. 

• Mrs. Eriksson: Right. I think one state used a law professor. Or the chief justice 
might name the tie-breaker. 

Mr. Carter: I'm a little uncomfortable with the chief justice doing it. I'm more 
comfortable with the whole court. 

• Mrs. Eriksson: I don't think you would have any problem with the court agreeing. 
Where the court has trouble is with having to act on the final apportionment plan. 
That I think is bad. 

Mr. Carter: Why do you say that, Ann? 

• Mrs. Eriksson: Because I think the court is going to be the final judge of whether 
the plan is proper or not and I think it is very bad to have the court adopting 
something that it is going to have to act on later on auyway. 

Mr. Carter: Let me try this out. You have a republican plan and a democratic plan, 

• 
leaving out for the moment the question of the tie-breaker for the commission. They 
may be able to agree by having political trade~offs, you agree to my plan, I'll 
agree to yours. That sort of trade-off is possible, although unlikely to happen, to 
get the courts to agree on a certain matter. Isn't it something like a law suit 
where you have got two adversaries that need a court determination of the validity 
of their causes under the constitution? And if you go to the court and one pleads 
his case, the prepublicans plead their case, the democratic members plead their
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case. and then the court sits in judgment on this thing. Can't they do it once and 
for all? 

Mrs. Eriksson: But, you see, both plans could be perfectly constitutional under what
ever criteria you set up. The court is then forced to choose on a partisan basis and 
I think it would be better to have that choice m:'de outside. and then leave the court 
in a real position to make a judgment as to its constitutionality for whatever reasons 
somebody might raise on the other side. 

Mrs. Sowle: The analogy to me is not like two adversaries before a court arguing a 
case. It's more like lahar-management negotiations, something of that sort. The sol
utiona arc just as difficult. 

Mr. Huston: In labor-management, you have the third-party arbitrating. 

Mrs. Sowle: Right. 

Mr. Carter: That's what we need. Now, how do you get to that? 

Mr. Aalyson: I don't know. It's in labor-management. It's in medical arbitration 
cases in courts, and they usually seem to come up with something. Maybe you can't do 
that when you've got politics involved because maybe there is more at stake. But 
that's why I tossed out the idea of an arbitrator. It does seem to me that if you 
have four reasonable persons sitting down and they have a pool of persons from whom 
they could select a fifth, they ought to be able to agree on one as being satisfactory. 
I can't imagine them being that unreasonable. 

Mr. Carter: Okay, how about doing this then? Let's suppose you were to have a com
mittee of four persons and the responsibility for them is to pick a chairman. 1f 
they cannot do that, somebody is going to hnve to pick that chairman for them. And 
then maybe if we let each of them supply a list of names to the Supr1me Court, and 
just let the Suprf'me Court makt~ that s(,lection then. They are going to be under 'luite 
a bit of pressure to make that selection because they are going to let the courts do 
il anyway in all probability because that is a big imponderable. That is a threat 
over them because they don't know what that secret court is going to do. And there
fore, there would be a lot of pressure for them to make a selection. If they don't, 
it goes to the court who then makes the selection of the chairman. Maybe that is 
not too bad an idea. And that would still leave the review of the court of the con
stitutionality of the plan. 

Mr. Aalyson: Do I understand that you would have a panel, so to speak? 

Mr. Carter: You would have an even number split. 

Mr. Aalyson: Yes, I understand. \Vhere would you get the group from whom the chairman 
would be selected? 

Mr. Carter: I'm proposing at the moment th~t they try to agree on a chairman, as ,~as 

suggested earlier. Failing thaL, then it is up to the Supreme Court to make that 
appointment. 

Mr. Aalyson: From who? 

Mr. Carter: From anybody. 

• 

• 

•
 
• 

• 

• 

•
 

•
 

•
 
Mrs. Sowle: How are you getting your original group that is going to choose the chair
man? 

Mr. Carter: There are a lot of ways of doing that. 
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don'L tttin'~ tlwt is nearly e.S difficult as the tie-hreaker. 

Mrs. Sowle: No. I don't either. 

• Mr. Carter: I think if you can focus on this tie-brea~er ~uestion and solve that, th 
rest of them will be easy. Does tl& League have any conmcnts on this? 

Ellen Tanc1~: No. \-Je're gOilli, :':0 be studyir:g this next yeaT. 

1':r. ~.il.-t:er: Tlwt '.lill be plenty of time. :r'Hl sJre. l:el1 that would be a tremendous 
•	 improvement over what we have now. Is R·p. Locker republican or democrat? 

Mrs. ~riksson: Democrat. 

Mr. Carter: lie introduced House Joint Resolution 4b • and I'm not sure I understa~d the 

• 
rationale for his tie-breaker. b'Jt 1 mus~ seq it's r.o'J£1. T:,e seventi1 mem',·er ~!ould
 1)(,
 

the person who rece.ved th~ third highest vote for governor, or if there wasn't £uc~
 

a pcr'son the third highest fer U.S. Senator and on dOivll t'-le list. I tried to picture
 
what thill: l·multI mean. That mic:;ht be our i"dependent again.
 

•
 
Mr. HUf.ton: Normally you have a republican and a democrat r'll1ning. Nm·, if the repub

lican wins t 11e senate, then the second Iyould be the democrac, so you 'iJould have to move
 
c!mvn the	 order so that you don't pick the opposite party. T:1e:l you would havI' to go 
down to the third party, unu you don I t know \yho tha t \vould be. You might have more peo

ple running for the third place in the ticket than you would have for the office, jurt
 
to set on that boerd. This would be the contr:'\lling l)2rty 30 you ~'JOuld have ?eapJe:
 
t)'at \,'ould Pl!l jLlst f1)1' t 1,.:;t P~1J::·?ose.
 

• Mr. Carter: S:la11 lye tentatively accept th.::t then? T'd feel much more comfortable if
 
the Supreme Court were appointed rather than elected. 

Hr. Huston: That's how they do it in the article on page 12, "Seminal Issues in State 
Constitutionnl Revision". 

•	 Mr. Carter; That's w11ere I got my idea [rom. I agree that i..t Ivould be better to have 
the commission select th' tie-brcnker rnthe- th~n going to t' e ("')Lxt. 

Mrs. Eriksson: They s~lOuld have t~.-:e first crack at it. 

Mr. j,;:;lyson: That idea, if adopted, ans~·,1(~rs the question of selection of a chairman. 
•	 Res tric tions on membership? How appointed would pre tty much take care of tha t. 

Mr. Corter: I've been rather impressed with the way our commission is set up. If 
you were to have the four principle members of the le.~islature have the right to ap
point a person for that job. It does seem to me that there is some logic to keeping 
legislators off the board, but they are going to hnve the appointing right, so that 

•	 ,vould be more form than subs tance. 

Mrs. Sm"le: Tha t' s true. 

Mr. II lyson: But appointees don't always do 'Nhat. •. 

•	 Mr. C rter: Not always: But they would probably be pretty careful to appoint those
 
that would.
 

Mrs. Sowle: I thought you were suggesting that they would appoint members of the 
General nssembly. 
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Mr. Carter: It could. My own thought is that if it is going to be apportioning 
the General Assembly it should not involve the members. 

Mrs. Sowh': So thnt unde!' res.rictions on membership yOll would include members of 
the General Assembly. • 
Mr. Carter: J would hav(' a preference for that. 

Mr. !tua£on: Would you include any persons holding political office? 

Mrs. I~riksson: I would exclude at leasL any elected public office h"lde:.s • 
Mr. Carter: Hopefully, whal we are trying to do is get it in the hands of the citi
zenry. I was interested in Van Meter's approach, on the last page. Il says thr com
mission shall consist of four persons selected by the secretary of state from lises 
of five 8ubmittt·d by each of the major political parties. •Mrs. Eriksson: That's essentially the elections cotmllission. 

Mr. Carter: Yes, and I'm not at all sure that the elections commission shouldn't be 
given this responsibility rathel" than setting up another board. Tell us a little bit 
about the electLons cOtmllission. Is that the one that Nolan Carson is chairman of? •Mrs. Eriksson: Yes. 

Mr. Carter: Is this a standing commission now? 

Mrs. Eriksson: Yes, the elections commission is a permanent hody now lolhich has res
ponsibility for violations of the campaign finance laws. • 
Mr. Carter: How arc they selected? 

Mrs. Eriksson: This is the way it is selected. 

Mr. Carter: I'm not sure the secretary of state should have all that much power. • 
Mrs. Eriksson: The parties submit the names. Senator Pease's resolution expresses 
pretty much the Common Cause position. It pro~des that each of tht four legislative 
leaders appoints a member and the governor and the chairman of the state central com
mittee of the political parties that in the last election received the second highest 
number of votes for the governor. In other words, that is keeping it three republi •cans and three democrats. Those six members appoint the seventh member. But they 
don't have any further provision if t:ey are not able to agree. 

Mr. Aalyson: Are these persons appointed for a specific term? 

Mrs. Eriksson: As the provision is at the present time, they are appointed after the •census and they do the ar>portionment and then they fade away. 

Mrs. Sowle: Are there any restrictions on membership for the Ohio Elections C::ommission? 

Mrs. Eriksson: I don't know. •Mrs. Sowle: People holding elective or appointing office, can they serve on that? 

Mrs. Eriksson: I don't think so, but I am not sure. 
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Mrs. Sowle: If we think th:t no elected public official should serve on it, I wonder 
about appointed too, because if an appointed official is beholden to the General As
sembly for the appointment or to somebody else that somebody else has some power on 
the commission. 

Mr. Huston: They might not be reappointed if they don'; vote the way the appointor 
wants. And most of those would be appointed by the governor. 

Mr. Carter: :oJe talked about the idea of using the elections commissi.on v1 hich is set 
up for a different purpose. It is not a constitutional office. It is a statutory· 
office. ~oJhat Senator Van Meter was trying to do was to validate that in the consti 
tution. Are the duLes of those two functions in conflict? The elections commission 
is set up for ethics. 

Mr. Aalyson: It would be good to have an ethical body apportioning. 

Mr. Carter: That's what I was wondering. 

Mrs. Sowle: It might be perfectly consistent. 

Mr. Carter: On the other hand, if they had the mixed job, the reGuirements would be 
very different on how they are selected. Reapportionment is one thing and ethics is 
another thing. They might not end up doing one of the two jobs well at all. I'm 
inclined to think this is a little bit like initiative and referendum, and should 
stand on its own feet. It should be a constitutional matter that is set up and 
spelled out rather carefully. Like initiative and referendum, you can't leave much 
of this up to the legislature. 

Mrs. Eriksson: The Pease propos a 1 does leave up to the legis la ture \vhe ther or not 
public officials should serve. 

Mr. Carter: Hopefully, wh:Jt we are trying to get at is a citizens' commission that 
is trying to do the best thing for the state of Ohio. 

Mr. Aalyson: It seems to me that the legislators and the public officials, if what 
they say themselves is true, have too much to do now to ta](e on another responsibility. 

Mr. Carter: I don't think there is much poi.nt in having a great number. 

Mr. Aalyson: Seven sounds fine to me. I think 5 might be a shade sm~ II. 

Mr. Huston: Do you need to have any provisions for filling of vacancies? 

Mr. Corter: Yes, and the way that Pease does it is that the vacancy is filled on the 
same basis as the original appointment. The nice thing about four is that you have 
an easy way of getting it and th~t is by the four 1eg,slative leaders. If you are 
going to have seven, I hnve no objection, but where arc the other two corning from? 
The chairman of the state central committees of the political parties? There can't 
be anything more political than that. 

Mr. Aalyson: It's going to be pretty political anyhov:, I t'inlt. 

Mr. Carter: Yes. I'm afraid so. I would have no objection to seven. That!s essen
tially what they hove here, isn't it? 

Mrs. Eriksson: Pease's proposal does. 

Mr. Carter: And thnt's the way he is selecting them. 
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Mrs. eriksson: And Van Meter's h;:d five. Pease's would be the governor and the state 
central committee chairman of the other party each make one appointment. 

Mr. Carter: I think that makes some sense. I think I would go 810nl; ~]ith seven on 
that basis. I think it is true that the more members there are the more chance there • 
is tha t they t"ould agree on a chairman, because the more numhers there are, the more 
likely somebody might break at'lay. How do you feel, Bob, about seven? Does that sound 
alright to you? 

Mr. Huston: I was just scanning the composition of the other states. Mos of them 
have mon~ than five. T really don't think it makes that much difference. It is 
partisan group to begin with. \·]hether you have Hvc or sevt::n or ni,w, it's not :;o"i.nt; • 
to change thc' re s tJ 1. Ls • 

Hr. A<:llyson:Jhen we discuss reducing the number of jurors [rom 12 to ei~?;ht, my 
major objection is t!le lack of diversity. The fewer peopl(~, tlv fewer diverse vie,·] 
points. Of course, that crn 2/:0:., C'u~ of 1:.cnd. Seven ,seems '::J me LO i)(' a reasonable 
number. Five may be a bit too small, but I have no great concern as to whether it • 
should be five or seven. 

Mr. C<:lrLer: r.ould \"e h.'ve B draft an the basis of our dis:::~H'::s:.on tod[:y ani send it 
out to usc so we C,ln aU reflect on i':7 

•Mr.s. Eri.ksSOl': :)0 you W8T1t 1:8 cxclud::; :,u\ljc offic:als? 

Vr.. C<.lr Ler : I th inl' so. 

Mr. Huston: Elected and appointed. •Mr. Car.ter: Let's be a Uttle careful on th<::t. Appointee} by ,..,hon,? 

Mr. Huston: J don't t"'ink LLcn, ;:';"C ';'T'y in Ohio €:xcr~pJ: those L~., :: L;:"(: af1!'o5'>: d by 

the gove r"o': • 

Mrs. ~ri~~qon: Do you wan~ to r(~trjct it to S~~ e offici~ls? • 
Mr. .:'I;ilyson: :'(' ocl;jh:: to ':la'r~ ':':CI.:W~)l comi?::;L~ll.:.. :::',-ttz~ns :10:. ~':'·ldi.'.l,: p~I'.:Jl:;.c [')f~~ce. 

I :1<1112 no IH'oulua '.vitl excludi.nG citl1C:r elected or ap?Oint2(], 

•Mrs. Erib;sor:: ::lectcd public offiei..:1,. ,voule include s 111\01 h~)<:Ld mcrroers. 

}1r. C..;rter: That's ,,,i:y 1 think He ought to 'lD.::-ro;~ it do·m. ~r,r 2x3mple, t:~:lCre :s 
Jack Hilson. 

Mr. ~ll1.sLon: To me, once you Jet ~.(lto '~he elec::ion process, ·;,~hc[he;::, it be a sd.ocl •board member or otherwise, Y0u'rc i,volvcd in politics. 

Mr. Carter: Not neccs~arily p1rtisan ?olitics. 

Mr. Huston: Not nec~ssDrily partisan politics, no. •Mr. ~<.lrter: Hmo} Llbout say:l.n.; "county or munic:i.p31 offic~r::;"? "f _.-:Lr, (;1).11':y Cl1<.l 

!Iiunlcipal o:fic0rs": l.ltholl[;Lt~12t briu3s up t~1'2 LO'>':lS~'i~ ')ro~,le"l. 
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~lrs. ~~o\.v10: "It's 1> L.'1 '.:0 d'fine. '~llat ah0ut stale pc_-t) chcl1r.men? ~,!h: t about 2.
 

purely party official? Should they be eligible?
 

Mr. Aalyson: Why not?
 

• Mrs. SO\vle: t\re they not beholden?
 

Mr. Carter: There is no way they could do anything except vote a straight party line. 

• 
Mr. Aalyson: I 
appointment are 

:t;1rs. EriJ'sson: 
he would have to 

Mr. Certer: And 

think we can assume thit those persons who are appointed as a political 
going to be votin::; the political line, anyhow. 

Party chairmen would probably not want to be appointed, anyway, because 
take too many sides. 

the trade-offs would be intra-party as well as inter-party. Well, 
• does th; t give you enough to draft something for us? 

Mrs. Eriksson: Oh, yes. Do you ~.]ant to have something drafted on the elpction dl-strict 
boundaries, or do you want to think about tha t some more. Hi th the considera t: on of 
the at-large delegate? 

• Mr. Carter: Why don't we just put that aside for the time being? I really think this 
question of organization has to be resolved. It isn't an integral part of the rest of 
this. It is a matter that stands by itself pretty tvell. 1/hy don't we brainstorm 
some more a 1ld see if somebody can come up with an idea. 

A date for the next meeting was set for July 9th. The meeting was adjourned.

• 

• 

• 

• 

• 
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Ohio Cont; titutiO!13l Revision Commi~ision •',v'ha ~ , sLe f l: Comm~ t tee 

July 9, 1976 

The ;.]1litt'sLe(t: Committee mEt 0[1 July J, he~inning at 1:30 p.m. i:I the Commission of" 
fic~s in th,· Neil !louse. ':;onmdtLel' m'2mbl;l'S pre·.cat ,.,0.re Cnli3 )\alysoa, ChClirrnan. ~~('llolOr 

Applegate, Bob 1~ust()n, Dick ''';arter, Vatic SO\~le, [lnd Jo~m Lcut7. rcprc2sentin:?; ;:cnator Gil
lmor. Ann ;':riJ<sson, Director, anu !3rcnda T~!lch:~jnd'~r aU.:('ncJ,~cJ from the S~,a[f. Hoa CrneLz, 
Ollie ~ounci1 of Chul:ches, was [,Iso present:. 

Mrs. :~rtkSSOll: On the draft of thE.. secdon 1 of i'.1:ticle HJT that you rece:.ved, Lht: vlord 
"always" should have been strieken through. That was the agrec;I:K:nt of the cormnittee. 

Mr. J\alyson: Ann, would you go over your proposal and tell uS Wi:8t you intei1.d by it in 
order to accomplish at least what we tentatively talked about at the last m~etin~. 

MF. Eriksson: This draft, whicr. is only a revision of Eection 1 of krticle XI is the very 
rrlinimum that could be done to accomrlish "J~lrJt the committee is talking abollt. If you read 
this section in conjunction t~ith the remainder of Article XI you would find pl8ces '"here 
you probably would think that ~le other sections should be redrafted also. But T started 
out with the least amount of redrefting so that perhaps there is some agreement on the 
principles end then decide how many other sections you feel should be redrafted for mekinJ 
a fi.nal decision. The first paragraph of the present section 1 should have been included 
in this draft stricken through. The whole fi.rst paragraph llould he eliminated, because 
this is dralted as an amendment to that section and not as a completely new s':"!ction. 

What I attempted to accomplish here ,,'as to tal,e tlY thin.;s that you s<lid you \.lanted 
in~, draft which were the £ol1m"ing: tlte c,-e8tion 0= a boLly "Jhich T have cal.1~(j t1-'E:: Appor·· 
rionment connnission, but which you could call anything you 'A'ent to, to do the rlist!'icti::J.g 
for both the General Ass\mbly £md congressiona~ districts. T~is ~ody "Jould ')e c;or.tposed of 
seven persolls, six wonld be chosen £IS follows: OT,t.: by each of the feu:>:" leg:LE1.::t':'ve leaders, 
one w;'uld b0 chosen by the ~overnor, and one by the person who W&S second in the prcceling 
gubernatorial clecti~n. TIlis would give you six persons evenl) divided as to major poli 
tical parties. TI~ seventh person would be the chairman and would be ctos2n ~y those six 
persons. If tl"e six people did nat c:.c;r-ee: upon the seventL 'Ni.thi.n one month from ;:\](.: d£lte 
of their first. nlceting, the S'.1prt.:me Court wf"luld name the seventh member. The restriction 
that I put in here was th,~t no elected or apf.lointed officer would serve as a mem!~er of the 
commission. At the vcr:' end c,.: t11" meetinG yOll ,,,ere tandI'.'; ab:Jut ·.;heth'2r to restrict 
the membership. T t-.'asn't c:bsoilltely positive ~-lllBther you <l::sreec on ;,,!1o you '.-wntce to per
mit to he on it. 

Mrs. ;~rikss'Jn: So this 'voll~d bc 8;1 absolJ:.::e pro)'.tbi.L:ion. ~10 ';:leiCted '1r oppo:.nc'O"'! '):jl)l.·:C 

()ffic~r cOlll(~ f:(,rVe as a m~rnber ()~ tl1'.: c~mmission. The C'ommi,ssir>r: ,.,louIe: ope;'°atp ():'.ly (lnce 
ev(~ry 10 years. It wo"ld not bE'::; ;>(·rm.1n::i1l:. 01 con':inuinz bod:-;. 1',:, I,Jou 1 d ':lc appoi:1t(~d 

aft.er the ccnslls, in 1921 Cl~ld ~very 10 y(ot1'c's thc,reafter, and &?a:>-:.. from the ,:;.:>pointm(;'·lt 
o[ tile conunission, then: really wO'J~d poL lJe much in the way of chrn:;e mc;de in the pres,:-'nf 
sys U,m. There ~J()lJld he no char<;es ; L thE: prespn t sys tern v1i th respE'c t to Llip s L.aildDrd~] to 
be used and applied by the commiss ion in the dra'tling of dis tr Ic ts. The ·:~Ls tr i.e -.-.:c ~oJl')llld 

be drawn on tile basis of a house- llistrict., you combine three ;wuse districts far a sC:1.aL'.: 
district and there would be no relationship between the llcislative districts and the con
gressional districts. There vJOuld be no change in numbers. :r put i:1. n pl"ovisio".1 thAt 
the members oc t:,e commission w0uld serve without compens.?tion, but 1:'1'; reim1'mrsed for ac
tual and necessary expenses, which is the 'Nay this connnission o~cr[jtes, of com:se. And 
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that the General Assembly \o70uld appropriate money for t'1e operation of the commission. 
That's essential because there would be expenses. There would have to be some staff help, 
and probably some computer time. It's very difficult to do this ki.nd of thing anymore 
without a computer. The district plan would be filed with the secretary of state within 
the same time framework that is required now and there would be no changes in the method 
of appea1i.ng. There is nothing written in here that says what happens if this group 
fails to file a plan. Which would mean thnt whatever would happen under the present con
stitution if there was failure to ·file a plan would happen, or if somebody decided that 
the plan was uncon~titutional there would be an appeal to the court. There is no inter
mediate step set up here, which does not really seem necessary t~hen you have an odd num
ber on your body. 1 t would appear tha t they probably \<Jould be able to reach some kind of 
agreement. But if not then the whole matter would have to be taken through the court 
system by 'whatever function or process would be applicable. I included a statement that 
all meetings of the commission would be open to the public and that the same standards 
that are applicable to the house and senate districts would apply to congressional dis
tricts. And that \~ould be basically all that this does. T~le question came to my mind 
whether or not it should be specified that members of the commission must be electors, in 
this case. 

Mrs. Sowle: I have one question about the applicability of the presenc standards to con
~ressional districting. In the memo, it pointed out that l{.-::)l!>. ~-B.o.cJefeUe~ and another 
case mentioned on page 2 of the memorandum applied different criteria to con~ressional 

districting than are applied to state districting and a more m~thematical1y eX2ct fo~muJ6 

is applind. Now if you apply thaL test to the current standards, there is as much as a 
20% spread allowed under section 9 as I read it, which seems to me ~o ~e ~oo oro£c for 
the fedLl'al 5tand~~ds. 

Mre', l~ri.)·'sson: "<7"8, tlwt so;:':io:1 is ?;~obDbl/ unconstitutional &S it stands. 

Hrs. Sowle: J \-londered, even under the statL: fo:::mula ,v!'et.~,er th3.-": spread would be al1m·'.-=>d. 

:t-~rs. Er11·~~son: J~ p:"obably is uncon:·ti~uL:il)nal. '!'!Le :·0Ci..')OJ: l:hat has ~-:cvc-: ~)'":En C~1[lJ1.()r1· 

,~cd is LLr[ l)cth tL~ CUi·j~'::),:': ~ii~ C.~·.2 ilrJn('J1,-,'~e pcs~ apP:)Tt~\i:1·~·.·.cnt ~·:..3D conE: ~o If:)~s than 
one Pi~J: cent ueviaticn from absolute zero, at least at t:1e pl·eser:t time i:1 all di_stricts 
th~t i:; the casco It seems to me thnt altl:ougL yOt.; mi2;!lt c0asLj,:r si_mp1y r'·pec.lin...; ser:
:"::on S, sLncc I G()ll~;': '_hat ::1'.d~ w~ulG ')C he'-': c'nstitl·~·iOi:<:' cl:··::2l~ the 0:1e n'·5~c-C'1e vote 
CcSCS) lj l'.t si.nce d.i..::~trict~:1g :!:_1~ ')22::':. CeiTiOns:...rat-2C ~o ~)C Pf')~8:'JJ..~~ ~C' C·'JP"C:' Sf) ~10se ~l;' 

populatitn:, an:1 T don't :L·!::(;.11j cO:'1si.d(~1~ Lhc:i::' ~;,C~ ?or'_'loti,j:: SLL1::car·::s ot'~ ~rJ.0 L~S?fnC(: 'Jf 
whdt Wt? ,-,,'e ta'ld.n.; .)')f'!:t ... ·.1yalore. "0·; Ci.H1 bet distr;'2ts t~·.:.:.. ':.xe very eXact, 2nd still 
gcrrymbndcr (!XLensi',rcly if t:~;,t is what you \-,['t'.t to -lo. ;0 I (~j_dn't thin~' thaL probably 
it ,V<1S viOrth ·,O)0rr.ying, "bout \Jl'<l t'!e co,:rt caS2S hmr'2 l:elcl Lo bc a d:£ference \.yitL respect 
to congressional and 1 gislative population devietion. It c~uld be t~at that might be 
.an issue. Rut right nov; that is not an iSSlle in O:lio. Rut you are right, that section 
is very questionable. 

~1r. Aalyson: Ann, you indica::eC: that onE: reuso:, £0".- d::.si.;:1DtinJ tc,_ metha:: of scl'!'cti.r:m 
of ::he E1I'mbeL'" \.,'DS to ach:.ve a politicc:l baL.·-_2~. T 2ss:niC yD., f l~ t.L&~ ::"'':: "c:1,":",cc 

',lalt~.J loc &c\.-;.:,\·:,: ;'lCi.:::tically ",11 ~f the time 'i·,:'thout tl:0 :-eCdL- mCl'L Lei-::.g sLated thaL 
iL should br ?oHtically bDlaLlceJ, si.mply by the ~'&y you have designated these people 
that would appoint them. 

Mrs. Eriln';so:l: T ( cioesn' t seQm to m(~ tila t if you ha've lha t p"r t5cL~lai' group of people 
making tl·.e appointment, you need to be worrierl £Ibo~t the f~:ct til:':: one of thos groaps of 
persons is goinS tn appoint someone of the 0?POSit2 politicJ~ party. 
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Senator Applegate: ~Jhat about the possibility Lb.,!!.: ! brought up !)efore about "'~cch :)f tr:e 
congressional delegati0ns h~ving ~le opportunity to appoint, since they ar. & part of it? 

Mrs. Eriksson: Senator Applegate raised what is probably a very valid point. and thaL is • 
that if you are goin;5 to include congressional districting in this body, you might find 
an inunediate rejection of the whole idea if you did not hDve someone on the apportioning 
group who was presuma')ly represenU_ng whetever tLose interests ate ;~ongress:_onal1y. No'"" 
of course, th0re is a lot to be said that what W8 are trying to do is not give the incum
bents an opportunity, particularly, to apportion for their own benefit. Cn the other 
hand, you have incl .1dcd four people being appointed representing incumbents in the legis- •'
lature, and congressmen might have the same feeling. The other major .sroup of people not 
represented !l<'rc would be all your third and fourth and fifth r'srties. Thlf' i.s only 
going to represent the two I.1wjor p,lrties, and then_ is not ,-,oing to be any rcpresentc: tion 
of .my otlwr poU.tical concept, other than the two major parties, the way thir-: is s::t up. 

M~. Carter: Congressional people are not represented now though, are Lhey? • 
Mrs. Eriksson: No. 

Mr. Carter: But the legislature, of course, doer: that, so they have no voice no,",'. 

Sen. Applegate: But if there ~~as any change, I suppose they \vill probahly let themselves • 
be heard. 

Mr. Aalyson: l~as it your feeling that there should be say, of the t~\l::' major :,ar~~('~ i'~ 

contention, one from each pQrty? 

Sen. Applegate: Yes. • 
:Mr. Aalyson: So that expamlLn{,; this from a seven :'.0 n nine-m(:m]}r-<r commission ~1(nJd u;scn
tfally t<lkc care of th~_t. 

Sen. Applegat<:~: l~itll('r that Ol' we ::oltld replflc(' the glll)lJn,;LOrL J f,r rcplfce s0m';thin::: 
~lsc. • 
Jvlr. Aalyson: Did you have a thought as to who might name •.. 

Sen. Applegate: I would t~ink that probably the delegations would caucus and elect their 
own since they have no leaders. I don't thin~ there are chairmen of state delegations, 
so they would just hove to elect them. • 

Mr. Aalyson: I talked I believe at one time about having ~he state chairman of each party 
appoint someone and decided that "las a bad idea, that they would be reluctant to eil:;age 
in that sort of thing. 

Mrs. Eriksson: You talked about that and then at the end of the meetillg you agreed that •the governor and the person who came in second in the guberna.torie.l race would make the 
other selections. 

Mr. Carter: ;-Jould it be practicDl, Doug, lhat the delegations could caucus and a:~ree on 
such a person'? •Sen. Applegate: I suppose you could end lip ,~ith a st<:lcmate 'Where they coul(ln'l reach 
an accord in both parties, but I doubt that would happen. 

• 
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Mr. Carter: Would they have an op?ortunity to get together to do this? 

Sen. Applegate: 1 imagine they \lIould. As a matter of fact, I t:-link they would be very 
willing if they kne'w they werE: going to be included. I don't even know that I "'ould 
bring it up lml(~ss they said it. 111is is only on the assumption that they may, indeed, 
n[U:r they see that the board is going to be changed, that t:1ey haven't haG a voicE' in 
it, that they cOllld very well mal(e themselves heard. It TIlay h(~ that: they ~Jon't say any
thin,~ • 

Mr. Carter: One thing that I'm a li.ttle uneasy about and \.;hich 'Ne talked about last tLme 
is this question about havinr; the defeated candidate for governor r,~commend a name. Some
times these candidates walk a'way from politics. It is not unheard of. Gillig,an hasn't 
come far from walking away from politics. So that: if you can replace the ;ubernatorial 
selections by persons delegated by the congressi.onal delegation ••• 

Mrs. Eriksson: I think there is something to be said for the fac:: tha t the .;overnor rea Ily 
shouldn't have any part in this process at all. And also somethin~ to he said for the fact 
that the defeated candidate for governor may have ao concept, even if he is 31:i11 arour.d 
and still interested, he may have no concept of I",hat this is all about. Because he raa 
for governor doesn't necessarily rr.ean that he k:10,,1S anything about t~-,e le3is l:,ture or the 
legislative districting. 

Mr. Aalyson: Something that has bothered me a little bj,t, too, Ann, is the opportunity 
for a non-appointment. For example, re lating again to the defes ted guberna toria 1 candidate .. 
Suppose by reason of illness or death he is not available to appoint. Maybe the Supreme 
Court ought to appoint everybody who is not appointed. J d~n't know. 

Mr. Carter: I think th,:t if you incorporate Doue;'s idea that would solve that, because 
you are going to h:olVe coogressional delegations. 

Mr. AJlyson: Except for the defeated candidates there are always going to ~e persons to 
appoint. 

Mrs. ErHsson: Yes, that's right because YOu are namin6 officers and not persons. Tr..at 
could be a real problem, a defeated candidate may no longer be here. 

Mn;. Sowle: If Ille ~vent to the congressional delegations, I'ihat Juarantee is there that 
both part;es would be represented in dIe congressional delegations? 

Nr. Aalyson: There isn't any, that's why I was asking Doug if he was thinking along the 
lines that both p~rties would have the right to select someone. 

Sen. Applegate: Rather than the heads of the delegations. I suppose it 'llouid oe possible 
that we would have all democrats and no republicans or vice versa. However that doesn't 
seem likely to happen. 

Mrs. Eriksson: You could hav~ the congressional delegation appoint one person, who would 
obvious ly be a person from whichever party h:ld the majority. And then you could hc:ve the 
state chairman of the other party appoint one person, if you thou~ht it 'Nas a real possi
bility th~t you wouldn't have both parties represented in a congressional delegation. 

Mr. Carter: I don't think we will ever face that in Ohio. Then ~lIe would face the (Jues
tion whether that party should h ve the right to participR,e. 

Sen. Applegate: You could ahvays put t~1at extrC:1 proviso in t'lerc th."t in the event there 
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is but one major party representing the state, that the Supreme Court or the chairman of 
the extinct political party makes the selection. 

Hr. C,,,rter: I think I would be willing to run that risk. 

Mrs. Sowle: I pave another question about the size of the body. I expect th<lt there are 
good answers for my quest-ion because of the involvement of politics in the apportio:1ment 
contmission. Those of us who were present at the petit jury meeting l:st tlme heard a 
very interes ting presentation by the direc tor of a study at Columb ia Univerd ty about the 
12-person jury. And presented some very interesting findings, I thought, ab~ut the dif
ferent behavior of the l2-person jury as compared with the six or eight-person jury. I 
forget exactly what numbers they had used in th(~ study. And ~lhat she obviously had con

conclud~d was thrt there are advantaGes to larger juries. The better deliberation th"'t 
occurs in th(' larger juries. Now, probably ~her(~ would be no paucity of either debate in 
an apportionment cOtmlission b~cause of its partisan nature, but T ',0ndered if there '.JetS 

Clny c,lrry-over from the rca~oning de h &rd fnr ,'(' j;lry dcL:" ',,-S <lD?ljr:Dble ::0 the cesi.' 
rable r;ize of 3n ar.>portionmcnt connnission. 

Mr. A~lyson: As I recall Dr. SinGer's connnents in ~his arc~, a~d y~~ heve ~lre~d) a~

5'Alered your questi.cn I think by stating i.t, s:-ie 8.:::-:.d tl",aL ;:: t' ':. srn~;11~:c j,n:y ~L€:::' ",:'5 

lhc tendencj for 0na ~e~Gon ?e:t~ps ~o Jomin~,c it, O~ a te~dun~~ f~:: e~ch of t~f pCrS0TIS 

involved to 11i~sitate to express a view becauf.c the small group tended tmu.rd a sedel 
type of thing l'c3the'i~ thnl1 C;. delihecative type 0:: thins and ~;.el",=forc yC''...' dirh't J,t deli.!:>· 
c·i·"tion. But as y·:)u h[l'v"e: in~f/:ut,}d, ··jJ~·lerc ~"L::':: is « 'i1ar~::?lc.:.:~ t~.~I't:: c<~ :.1·~_~'""'l!S3';C"~1J -r: 
doubt that t~,at l.iJ:~Ul'L.:m~ ,lOuld CC'':;'J 0'1(';;:. 

~;en. AprylC3Et:~~~ T \Vo ",,:-: tll.i~J~ t:~t~ co:-n:::·~rin~ 5~.~rl Lo t:-:·r~) tJ~:,r-, t,>i·~~~ ":: "'~cci~ ~o si.~{::,l.. 

you ';J('luld !)(, de;..U.il2. ,dtL <.l jiff(2j:'cr~ L ,:.:ypc of ""~:'SO:1, ',11./;,1'0:,1) ~~ jl.~ rr:.~, I 'jo:~' L knot"~, 1":0'.,' 
t"c.'y· p:tc!-': t~~~nt ••• 

~:,'L. Applet.:a~,;:: ~,.,rh:-'Lc~,,(~r tLc..;y 81"(;, 'Nh\.·~4' ~~erf' i:: i"s ";Ojil~~ l~) '",", ~~ ","_-:-"/ S:.;"~":Cl." ;!~(l':\li"'1l.1<" 

who protwbly wi.11 be Sf.ll:lccody of ];):;!.;erb~:j[J. 

Hr. lin lys on.: An ex t:'ovc " t, pt obc.l y. 

Sen. ApplegHle: Or one who will listen, ~o~~2ul1y. 

Hr. Carter: I ~,lould Ji',0 to, si.nce 1)01.1J, wc.sn't at th~ la,<;t n,0e:tiag or Rob Graetz c:~.ther, 
COllmlCnt on the philosophy of h8vin~; this kind of an Bl2portionm£r.t cmr.illission, -,Jis f": vis 
what we have BOW. 

Sen. l'.ppleeate: T ::,.. ea!.ly ~;,aven' t La~ an oppo"tu:;;ty ~o '.onl: i'..: ()'!(T )r'~"(:<_ t:,in1~ : .. f'.t, 
\,::1,,': it is, ~_:\"" I 10n't cee .;nyt~,i:16 \,'l'O';lg wi':h appoiutmen':s ~)y tll-)!'e W~IO arc: tr> 1J~ af
fected, fonnin;; the make-:.lp of the boa":'d. As oppo<;ed to tl12 othe:::. Of course one thinL, 
I have never been happy wi th any of the plans tha t have been d ra"m up s inee T have be,~n 

here in 16 years. I think they have api?ortioned three or f~ur times, already. 

Mr. Carter: Then you have no objec~ion to the Nay this thing is 301ng a~ th~ moment? 

5'n.ll!>plcgate: No, I ha''-e no objection to the l.Jay it is ~oin~> Of eOlrSE, I 'fJouJd have 
to talk with others and see wh~t objections they would have. I don't sec 6nything wrong 
witll it. And whether or not yOIl want to include the house of representatives of th1; 
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congress, or wait until they say something, it would seem to me that they should be part 
of it, because they are going to be affected. 

Mr. Graetz was invited to comment. 

Mr. Graetz: I think what we have here is good, because there is no way you are going to 
get what some of us were earlier talkiqgabout by way of a citizens group. There is no way 
you are going to avoid having people who are politically involved in one way or another. 
And by requiring an evenly divided group to select someone who is presumably more objec
tive, I think you are going to tend to get a group who will come out with as near as 
possible, a plan that will be of benefit to either party. I don't know that there is 
any way that we can come any closer to that, unless it might be by adding to the number 
so that you have got the possibility of more voices being heard, and perhpps iess likeli 
hood of a party line be~ng developed that was a firm one. I concur with Doug's suggestion 
of including som~one representing the congressional delegations simply because I think it 
would be unfair to have representatives and senators on the home scene having their voice 
without having our Washington delegation also with the possibility of being able to speak 
up. 

Mr. Carter: It strikes me that there is one other advantage to this, as Doug suggested, 
is that you have got people that are not affected, like the congressional people, dealing 
with the problems of the state elected officials, and state people dealing with the prob
lems of the federal, which they can be perhaps a little bit more objective being that 
their own ox isn't being gored on that kind of a situation. The more I think about it, 
the more I like that idea. 

Mr. Graetz: If I might comment further on one of the things that we were talking about 
before, that i8 of having the congressional districts and the legislative districts mul
tiples of one another,though this plan does not do that, you might find a greater co~res
pondence between the two simply because those who represented leaders of the legislature 
might be thinking in terms of creating the kinds of districts in which they could run for 
congress or their cohorts could run for congress and you might find the lines running 
closer together. We have attempted to get information from all of the states about their 
procedures for drawing legislative and congressional district lines. And this is a report 
on those states. I think we have heard from 24 out of the 37 states where there is an 
even number either in the house or senate or both. The responses are obviously boiled 
down. You will see that in most cases, there have been no major problems with having an 
even number. But in most cases it is because one party or the other has dominated. 
There are one or two places here where they have had a tie vote. Nevada speaks about 
having had a tie vote. 

Mr. Carter: Bob, we weren't so concerned about legislation ties as we were about organi
zing. 

Mr. Graetz: Yes. You will notice, on~ge 2, in South Dakota, where the house has 70 
members, they indicated that in the 73-74 session they were split 35-35 but their consti 
tution provides that the party who elected the governor then organizes. Of course, in 
most other cases the Lt. Governor will break the tie in the senate. 

Mr. Carter: That is exactly what I had come up with, just say the party from which the 
governor was elected shall organize. 

Mr. Graetz: This wasn't as helpful as I hoped it would be when we wrote to them, with 
only one state really coming back with a serious attempt to deal with the problem. 

Mr. Aalyson: It strikes me that with the availability of computers and the ability of 
programmers to build models that will take care of nearly every conceivable situation 

4987
 



-7 • 
that one can imagine, that perhaps we should suggest that a computer do the apportionment. 
I see negative shakes of heads already. Apparently someone has thought of this before 
and reached a negative conclusion a8 to why it should not be. 

Ma. Buchbinder: You would have to have a bipartisan committee to select the programmers. 

Mr. Carter: This was actually discussed in the memorandum, as I recall. 

Mrs. Eriksson: As a matter of fact t it has been done in Ohio. 

Sen. Applegate: The last one that we had was computer apportionment. 

Mrs. Eriksson: The last one was computer apportion~nt, but it has been done on an exper
imental basis by interns who were working out of Ohio State and had access to the computers. 
But a8 Brenda says, you'd have to have a bipartisan group to select the programmers. 

Mr. Aalyson: An easy answer to that would be that you hire a programmer from out of state 
who has no interest in it. 

Mrs. Eriksson: Right, and there are several firms which specialize in exactly this kind of 
thing. There is one located in Maryland and one in California, and there has been some 
conversation about employing one of those firms to do it. 

Mr. Aalyson: I can conceive of a computer draWing a line that would just go around an 
individual farm and everybody would be mailed by the computer a notice that would say you 
are in this district, but apparently it hasn't proved workable. 

Mrs. Eriksson: It may be workable, but I don't think it's politically acceptable. 

Mr. Aalyson: Dick, is that why you were shaking your head no - it's not politically ac
ceptable? Or do you think it's not workable? 

Mr. Carter: I shouldn't have probably spoken so quickly. I read something, I think in 
what we received from the staff, about the problems with doing it by computer. At the 
same time, there is nothing more politically neutral than a computer. Theoretically, 
that is the obvious answer. We do it by mathematics rather than by having the people in
volved do it. But I was persuaded by what I read that this was not going to be a very 
good idea. There are all kinds of ways of drawing programs. Computers only compute, that's 
all they do. Someone has to put in a program, and I think the computer is of great help 
today in apportionment with these tight numbers where it's a tremendous asset to doing it. 
But to say that the computer makes the decisions I think begs the question. You can draw 
all kinds of computer programs that would meet the mathematical re~uirement. Let's sup
pose I'm a mathematician, okay, we have a certain number of criteria which are set forth 
in the constitution as to how these districts are to be set up. They are somewhat sub
jective, and we try to make them as objective as possible. But then to say that that's 
the only information the computer has to go by, it cannot program from there. A good 
deal of additional constraints and criteria have to be plugged in before it can calculate 
anything. 

Sen. Applegate: Of course the first thing would be to get the legislature to adopt an 
amendment. Because you are going to start right off with political motivation because 
there is going to have to be someone who is going to have to lead. They may take a look 
at the Supreme Court to see who is the majority. I think the make-up of the committee is 
ideal, much better than this old way. I think this is something that is going to have to 
be looked at, because it is going to present some serious political problems. I'm not 
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sure what safeguards there are from apportioning every year. It's a 10-year appointment. 
So from 1981 until the following census, what built-in protections are there to prohibit 
the apportionment board from redistricting or reapportioning every two or three years? 

Mrs. Eriksson: Under the present constitution it is pretty clear I think that it cannot 
be done other than once every ten years, the reason it is pending now is because you can 
always challenge it on the basis of it being unconstitutional and that's what is going on 
right now. But short of that, I don't think it could be done other than every 10 years. 

Mr. Carter: Are you taling about the proposal, or what we have now, Doug? The proposal 
says you can only do it once every 10 years. "Such meeting shall convene at the call of 
the chairman between August 1 and October 1 in the year one thousand nine hundred eighty 
one and every tenth year thereafter." So this commission would only be in business for 
a short period of time to do the job and then they go out of business. 

Mr. Aalyson: Does the commission die a natural death once it submits its plan? 

Mr. Carter: We haven't faced that question yet. 

Sen. Applegate: I suppose it would have to be available in the event that there were le
gal action, challenging. 

Mrs. Eriksson: It depends on what the court says. The court might send it back to the 
commission and say do it again, or the court might appoint a special master, which has 
been done in some states, or the court might do it itself. But it can clearly only be 
based on the decennial census, because section 2, on determining the ratio, says very 
cearly that this shall be the ratio of representation for the next 10 years. So you could 
not have it done on the basis of population shifts in between the ten-year period. And I 
don't see on any other basis that it could be done other than its being held unconstitu
tional by the court. 

Mrs. Sowle: Section 6 says very specifically district boundaries established pursuant to 
this article shall not be changed until the ensuing federal decennial census. 

Mrs. Eriksson: And this of course would be a radical change from the present law with re
spect to congressional redistricting which contains no prohibition against changing the 
boundaries every two years if the General Assembly chose to do so. 

Mr. Carter: Which is a good change. 

Sen. Applegate: But it is going to be very difficult for a party in control of the legis
lature to pass upon that which is going to put them out of business, or which could. 

Mrs. Eriksson: Yes, of course, I can see that it could be construed that way. The party 
that is in control could decide that the present districting system is what worked to 
their advantage and anything else may work to their disadvantage. But you must realize 
that the controlling factors here are not the party in control of the legislature but who
ever controls two out of the three - governor, auditor, and secretary of state, and that's 
really who determines the districting plan. 

Sen. Applegate: Right, but they probably would rather have it at least that way now than 
to assure that they wouldn't have it or to change it. In other words, you would have the 
Supreme Court, if it is a republican controlled court, they are obviously going to, in all 
due respect to the Supreme Court, they are as politically motivated as anyone else, they 
are going to put someone in that is going to look at the republican viewpoint. And if 
the democrats take control, then it is going to be a different situation. 
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Mrs. Eriksson: But they will only get a whack at it if six people don't agree to a chair
man. That's the only time the Supreme Court will come into it. 

Mr. Carter: Let's put Doug's point in the context of where we are today, the democrats 
will appoint 3 and the republicans will appoint 3. There are more republicans on the 
Supreme Court now. Then the republicans on the commission are going to say we're not 
going to agree on any seventh member because we'd rather have to deal with the Supreme 
Court and they are our friends. 

Mrs. Sowle: Yes, and I think that is an unfortunate part of this. Is there any other way 
to break that deadlock? 

Mr. Graetz: If be legislature is aware that there will probably be strong support for an 
initiative drive that would put something on the ballot over which the legislature would 
have no control, they may be of a mind to frame the 
as possible so that it didn't get out of hand and en
language of which could noc be changed. 

language to their likeness as 
d up on somebody's petition 

much 
the 

Sen. Applegate: I don't really think that would be a real strong consideration. 

Mr. Leutz: If I might add here, I've been doing some work on the initiative petitisgs that 
are out for this November and none of them are going anywhere. There seems to be little 
interest, even with that property tax one away from the sliding scale to the percent. 

Sen. Applegate: Yes, and if anything would have the statewide interest, utilities and 
taxes would have it, you'd think they would run to sign. 

Mrs. Eriksson: I don't know a good alternate to the Supreme Co~rt selecting that seventh 
member. 

Mr. Leutz: What would be the matter with just saying the Supreme Court selects then rather 
than leaving the option there .for them. Why do you need to leave an option for the six 
people to pick the seventh? 

Mr. Carter: Hopefully you would have enough faith in the people that were sitting on this 
commission. You see, it is a citizens group, and they have political biases, but hopefully 
they would have enough responsibility to pick a seventh member that they both have respect 
for and that would not do violence to either party. I think there would be considerable 
motivation, if they were citizens and making that selection rather than going to the court. 
I'd rather see the six select the man rather than the court. 

Mr. Leutz: How about saying if the six don't select him within such amount of time, you 
appoint six new ones? 

Mr. Carter: We talked about that but the problem then is where does it end? 

Mr. Huston: You also have got logistical problems in this particular provision. 

Mrs. Eriksson: Yes, the time problem. The provisions are drafted specifically with re
spect to when census data become available. And there is a very limited period of time 
when you are going to have this plan ready before the next election, in order to give peo
ple whose districts are changed a chance to move and this kind of thing. You don't have 
a lot of time if you don't try to do it within the framework. 

Sen. Applegate: I think the formula is very good, personally. 
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Mr. Graetz: This could argue for adding more members, because the larger the group the 
more likely it is that one member of the group or the other will decide that the choice 
of the other group is the proper choice.

• Mrs. Eriksson: I think it is also in its favor that these cannot be public officials. 
You are dealing with persons who have to be non-public officials. You are not dealing 
with the party leaders themselves or the legislative leaders. 

Sen. Applegate: I just wonder how much understanding you could get from somebody who has

• never had any association with these things? Of course, you could pick anybody you want. 
You could pick former political figures. 

Mrs. Eriksson: I'm sure they would be chosen for their know1ege of what's going on. 

Mr. Carter: I would like to suggest, first of all, that we incorporate Doug's suggestion

• on congressmen. The more I reflect on that, the more it fits. Then the second question 
I have, Mr. Chairman, is the question of how many should we have? Should we enlarge the 
group some way or another ••• 

Sen. App1egatec In other words keep the governor and ••• 

4t	 Mr. Carter: I don't like this defeated governor. 

Sen. Applegate: I don't mean the defeated governor. You could say the governor and some
body selected by the chairman of the party of the other. 

Mr. Huston: Yes, that's what I thought. You could either use the person who rec8ived 
•	 the eecond highest vote or if he is not available, it could be the chairman of the poli 

tical party of which he was a member. Or just go directly to the chairman of the po1itic~1 

party. 

Sen. Applegate: Generally I suppose the loser is the titular head of the political party, 
you have a paid executive head and then you have a selected, elected chairman. If he 

•	 would want to choose the defeated gubernatorial candidate, it would be his choice. 

Mr. Carter: What you could do, if you are talking about adding numbers, is that each of 
these people could select two people instead of one, you could double the size of the 
commission. 

•	 Sen. Applegate: Yes, if it is important that it would add that much input. 

Mr. Carter: I personally have an aversion to too large a group because it is awfully hard 
to get things done. 

Mr. Huston: They've got to work fast and the larger the group the more unwieldy it is.

• Mr. Aalyson: I think there is something to be said for that after you reach a certain 
size, but I think below a certain size, maybe that's not true. I'm not sure. I was, as 
Katie was, somewhat surprised and rather impressed by Dr. Singer's comments with regard 
to small numbers. I don't think that it need carryover to a group characterized by this 
kind of person.

• Mr. Huston: Actually, you are getting representatives of various groups in this. They 
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are going to be looking out after the interests of their groups, no matter whether you 
have one or two. They are going to be looking out after the interests of that particular 
group. So I can't see where you get any great benefits from having a larger number. 

Mr. Aalyson: I'm all for the idea that the larger the number the less likely it is to 
be a good working unit, to a point. On the other hand, having done some considerable 
reading on whether or not a jury should be reduced from 12 to eight or six, I've become 
convinced, I think, that once you are down to 12 or less you gain more input from a wider 
segment of society if you have 12, for example, than eight. And in a situation of this 
character, it seems to me that if there is going to be someone absent that can't delib
erate, the more you provide for up to a limited number, such 8S 10 for example, the more 
opportunity you are going to have for representation of a society as a whole, or the elec
torate as a whole. I'm not saying that I think seven is not enough, but I think it is 
something we ought to cons'der. If anything, it is on the low side. I would have no 
opposition to nine, for example. 

Mr. Huston: But if you put the congressional people in there, you are going to have nine. 

Mr. Aalyson: Unless you substitute them for the governor and the defeated candidate for 
governor. 

Sen. Applegate: You could either talk about replacing, or you could keep the governor as 
the administrative person and then use the formula for the other. But I can agree, when 
I was in the House of Representatives, there were 137 members. I served one term with 
99 members, and they reduced the number of members on each of the committees. I served 
with as many as 26 on the elections and federal relations committee, and it was so un
wieldy, it seemed like it was chaotic all of the time. And then I went from there to a 
little smaller committee, but when I came to the senate and serving on committees of nine, 
it makes all the difference in the world. You feel more like an individual and you can 
do things. But you just get lost in the crowd and you can't really participate as well. 
And then the chairman usually takes over. I like the idea of the smaller committee, but 
seven, I don't know whether it makes any difference if it is seven or nine. I don't 
think it would ~ke that much difference. We could keep the other two in. 

Mr. Huston: Craig raised an interesting question. Supposing at the time of the meeting 
that was called, which is a very short interval, one of these people is unable to attend 
because of illness or something of that type. Should there be a method of replacing that 
individual? Because if you don't, that could throw the balance out of whack. 

Sen. Applegate: You could name a member and an alternate, I suppose. 

Mr. Huston: Yes. 

Sen. Applegate: Because, theoretically, you are talking about one meeting. 

Mr. Huston: That's right, but it continues for a period of two months. 

Mr. Carter: I wonder if we couldn't solve that problem by saying that vacancies could be 
filled by the same procedure. 

Mr. Huston: Yes, I would think that that's what you would do because even though you 
are going to be meeting for two months, it is only going to be one meeting at which the 
decision is going to be made. 

Sen. Applegate: You could also say that the meeting cannot proceed without a full comple
ment of all the members. That's really so important when you are dealing with this, es
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pecially when you are dealing with such small numbers.
 

Mrs. Eriksson: This provision states that the plan would have to be agreed to by a major

ity of the members.
 

Mr. Huston: Yes, but out of this you could still have four •••
 

Mrs. Eriksson; Four present and if they all agree, yes.
 

Mr. Carter: That's a good point. It isn't a vote of the majority present. it is a vote
 
of all of the members of the commission.
 

Mrs. Eriksson: As with the legislature.
 

Mr. Carter: Which gives us a pretty good protection against someone .••Let's suppose
 
you've got three republicans and three democrats and one Solomon, and one of them is ab

sent.
 

Mr. Huston: Why don't we just have the one Solomon, otherwise you might just as well
 
have the one Solomon making the decision. 

Mrs. Eriksson: If only we could find him. 

Mr. Huston: Well. you are going to have the one Solomon theoretically. 

Mr. Carter: Presumably getting the various viewpoints ••• 

Mr. Huston: It's a give and take situation. 

Mr. Carter: With the trade-offs and all those things that go into that sort of thing. 
So I wouldn't worry too much about it, but I do think we ought to have an opportunity to 
fill vacancies by the same procedure as the appointment was made. If somebody is sick, 
the party can say, we've got to have somebody there, you resign and we'll get a successor. 

Mr. Huston: One thing I think we have to have is a time frame by which these members are 
appointed. Because the way this works now it would never work actually. Because the 
chairman is the one that calls the first meeting, and the chairman is selected by the 
Supreme Court one month after the date of the first meeting, if he is not selected by the 
members. 

Mrs. Eriksson: Yes, this language I think needs to be modified. I didn't put in a time 
in which they had to be appointed. They could be appointed early in eighty-one and they 
would meet and hold their appointment meeting. And that's why I said the six members so 
appointed shall meet at a time and place designated by law, and select a seventh member. 
This meeting in the second paragraph is the meeting at which they are going to begin to 
actually draw boundaries. But there probably does need to be some modification in that 
schedule or some indica~ion as to precisely when they shall be appointed. 

Mr. Carter: M!ybe we could handle it by turning the meeting in the first paragraph into 
the appointment meeting. 

Mr. Huston: Should this provision spell out the dates by which appoinlments should be 
made and the first meeting shall be held? 

Mr. Aalyson: Why not? 
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Mr. Huston: I think it should, rather than leave it to th(~ legislature. 

Ms. Buchbinder: I wanted to say about the filling of vacancies. Ann had said earlier 
that the people referred to were offices, not people, but the person who received the •second highest number of votes for governor is a person.
 

Mrs. Eriksson: That's the disadvantage of it.
 

Ms. Buchbinder: So he would be the one who couldn't name a delegate or alternate if he
 
should die before the first meeting, or be otherwise unable.
 • 
Mr. Huston: We could follow Doug's suggestion - the chairman of the political party of 
which that person was a member. 

Mr. Carter: Is there always a chairman of a political party? •Sen. Applegate: Yes.
 

Mr. Huston: They would be sure to get one in a hurry if there wasn't.
 

Mrs. Sowle: How would you describe that party?
 •Mrs. Eriksson: You'd have to describe it as the political party coming in second in the
 
preceding gubernatorial election.
 

Mr. Leutz: What if the guy was a total independent?
 

Sen. Applegate: You could say the other major political party, other than the governor's. •
 

Mr. Leutz: Is major political party defined somewhere? What do you do if you have a
 
third major political party come into being?
 

Sen. Applegate: Change the constitution.
 •Mrs. Eriksson: It is defined in the statutes. But it is a problem. It is always a 
problem of trying to describe that group, and it is a problem in the present constitution 
in a couple of places. 

Mr. Carter: Personally, I think I would follow Doug's suggestion and just eliminate the 
governor and the other one and just leave it at seven. His suggestion solves a couple of •problems and I think it also does something good which is to get the congressional peo
pIe working on this thing.
 

Sen. Applegate: Yes, those that are going to be affected will be making the selection.
 

Mr. Carter: That has a lot of appeal to me.
 • 
Mrs. Sowle: The only thing that I am sti.ll unhappy about is leaving it to the Supreme 
Court to name a seventh member of the six members do deadlock. Three of them. the three 
whose p8rty has the majority on the Supreme Court are never going to agree. There is not 
going to be that negotiation process that we want from this six-member body. •Sen. Applegate: You won't have the same amount of pressure. 

Mr. Huston: But who else would you have, that's the problem. 
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Mr. Aa1yson: You could always have the six members designate two, one of whom shall be 
drawn by lot. 

Mrs. Eriksson: Two from opposite political parties? 

Mr. Aa1yson: Just designate two. That gets away from the political aspect of the thing. 

Mr. Carter: That puts a lot of pressure on them to agree. 

Mr. Huston: I'd hate to put the future of the state in a deck of cards. 

Mr. Aa1yson: You've got these people designating someone. It's not a pure flip of the 
coin. It is somebody they would like to have. 

Mr. Huston: That's right, but they are going to designate a member of their political 
party. 

Mr. Aalyson: But the Supreme Court is going to do the same thing, and we are trying to 
get away from that problem. 

Sen. Applegate: The integrity of the formula I think would be well served by the invol
vement of the Supreme Court. I think that's important. 

Mr. Carter: I think the thing that supports that point of view is that what we are try
ing to do is to get these six guys under pressure to agree on a guy that is mutually 
acceptable. That's the ideal thing. And this is just a backstop for in case they 
couldn't agree. Now, Katie said, if they look to the Supreme Court as being a partisan 
body, we're going to defeat our purpose in doing this and if you had to rely on a flip of 
a coin, that is going to put a good deal of pressure on these six guys to agree on some
one who is mutually acceptable rather than taking the chance of a flip of the coin. 

Mr. Graetz: It would be much preferred to have someone who is avowedly neutral than to 
take the 59-50 chance of having someone who is going to leave you gerrymandered for 
another 10 years. 

Mr. Aalyson: I think that the lot principle would tend to keep one group of three from 
sitting on their hands. 

Mrs. Sowle: Is there any precedent for using civic groups? Common Cause, the League of 
Women Voters. Could a group of civic groups have the last word? 

Mr. Carter: In case they couldn't agree? 

Mrs. Sowle: Yes, in case they couldn't agree. 

Mrs. Eriksson: I don't think there is any precedent for that. I would think you would 
really want to think about that before you wrote it into the constitution. 

Mrs. Sowle: It would be very difficult, but that's where you would get neutral civic 
bodies-non-partisan civic bod~es are those kinds of groups. 

Mr. Huston: You can't be sure they are non-partisan, that's the problem. They've got 
their axe to grind, too. 

Mrs. Sowle: Yes, that's always the case. 
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Ma. Buchbinder: All the people who are on the apportionment board are political people. or 
the people who appoint the apportionment board are political offices. Would there be any 
merit to having people appoint the apportioning board who aren't political offices - cor
poration presidents or something like that? ., 

Mr. Aalyson: A lot of merit but no practical chance. 

Ms. Buchbinder: They at least wouldn't be tied officially to anyone party or another. 

Mr. Huston: Most people are. • 
Sen. Applegate: Any way you look at it. it has got to have a political aspect. You just 
can't get away from it. 

Mrs. Eriksson: You could. of course. think about the idea of a law professor or a college 
professor because that has been used in some other states when the court has turned to a tt 
person like this, either for, say appointment in a case like this or as a special master 
to come up with a plan when the apportionment couldn't do it. 

Mrs. Sowle: A law school dean or OSU president?
 

Mr. Aalyson: To be the chairman or the one who makes the selection of the seventh member? ..
 

Mrs. Eriksson: Yes.
 

Mr. Carter: If our objective is to get these six people under pressure to come up with
 
some selection. which I think is what we are saying.
 

Mr. Huston: With regard to the law school dean, how is he selected? Isn't he selected by
 • 
the board of regents?
 

Mrs. Eriksson: The trustees.
 

Mr. Huston: Who appoints the trustees? The governor? You get right back down to the
 
political area.
 • 
Mrs. Eriksson: It's impossible to find someone who is not political. 

Mr. Carter: Is Craig's idea of drawing lots so crazy? I didn't like it at first. Doug. 
you are politically sensitive. Wouldn't you think this would put considerable pressure 
on those six people to agree on somebody who is mutually acceptable rather than taking • 
a chance on a flip of the coin?
 

Sen. Applegate: Yes, I definitely think it would put pressure on them to act.
 

Mr. Carter: To pick a guy that is mutually agreeable.
 • 
Sen. Applegate: But I would hate to put into the constitution to try to sell somebody
 
that a flip of the coin will decide how the state is going to be apportioned.
 

Mr. Aa1yson: It is going to be determined by lot.
 

Sen. Applegate: We have it in the statutes now to select tied candidates for office.
 • 
Mr. Carter: I'd like that better than the Supreme Court. 
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Mr. Aalyson: The members shall designate two names. 
two and the members shall select 8 chairman from the 

If they can't agree, 
two by lot. 

they designate 

• Sen. Applegate: So it is a 50-50 proposition. 

Mr. Carter: It puts a lot of pressure 
than the Supreme Court. 

on them to agree. I think that's excellent, better 

.. 
Mr. Aalyson: 
only thing I 

They can sit on their hands to achieve that Supreme Court goal, 
have against the Supreme Court doing it. 

thar:'s the 

Mr. Carter: As you observed at the last meeting, if we had merit selection of judges the 
Supreme Court would make more sense than it would be when they are politically elected. 
ltd like to see us try a draft of that, Ann. 

• Mrs. Eriksson: And you would want the two names chosen by the six. 

Mr. Carter: Yes. 

Mr. Aalyson: If they are unable to agree then they submit the names of two persons. 

• Mr. Huston: It could either be the six or the eight. 

.. 

Mr. Aalyson: Okay, whatever the number is. I'm kind of inclined to the idea of substi
tution rather than addition, myself. That Doug's suggestion of congressional representa
tives be substituted for the governor and the losing candidate for governor rather than 
to add two • 

Mr. Carter: Then the other thing is that we want to spend some time on the schedule here, 
to sharpen up a little bit on what these meetings are and see that this thing moves as 
promptly as it should. 

• 
Mr. Aalyson: Ordinarily these various folks 
is that right? 

come into office about the first of January, 

Mrs. Eriksson: Yes. 

Mr. Aalyson: It seems to me that the end of January ought to be, or is that too soon? 

.. Mrs. Eriksson: No, I think the end of January or the end of February might be time enough. 

Mr. A"lyson: No more than sixty days for the appointment. 

• 
Mr. Leutz: After the November election everyone knows who they are except for choosing 
the leadership. 

Mr. Aalyson: I think we've got to start with January 1st and go from there. 

Mr. Carter: So sixty days to select the six. 

• 
Mrs. Sowle: 

Mr. Aalyson: 

So first a designation 

Within sixty days. 

as to when they shall be appointed. 

Mrs. Eriksson: And then the meeting should be, perhaps you would just want to arbitrari
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ly pick a date - Maybe March l5? giving them••• 

Mr. Carter: You wouldn't want to do that. •Mr. Aalyson: How about the organizational meeting, that seems a little early.
 

Mr. Huston: To whom should these names be submitted?
 

Mrs. Sowle: How about the governor or the secretary of state?
 •(The secretary of state was chosen).
 

Mrs. Sowle: And then he can call the meeting.
 

Mrs. Eriksson: Much as is done with the Ballot Board.
 •Mr. Carter: That tracks and that doesn't bother anything. 

Mr. Aalyson: And he's going to be anxious to get this thing done, too. He's got a large 
interes t in the eppor tionnlen t • 

Mr. Carter: He could be a darn good expeditor. That's a good thought. The secretary •of state shall call the meeting not later than, I'd add another thirty days. 

Mr. Aalyson: r think that is better than March ~5. You've got to give guys a chance to 
plan their schedules. 

Mrs. Eriksson: Not later than 30 days gives them til April I to meet and then they h~ve •one month to choose the chairman and on May I if they haven't chosen the chairman then I 
suppose the secretary of state then ••• 

Mr. Aalyson: Choose the chairman or designate the indiVidual, if we are going to have 
two and it is going to be by lot. •Mrs. Eriksson: Yes. 

Sen. ApplegateL The call of the six people and then they will be given 'x' number of days 
to choose the chairman, and if they don't, they flip the coin. 

Mr. Aalyson: Yes, they either have to designate the chairman or choose two additional •people.
 

Mr. Carter: The secretary of state can flip the coin.
 

Mr. Huston: It's not by a flip of the coin, it's by lot, isn't it? Because you have got
 
more than two people involved. The lottery should be conducted by the secretary of state. •
 
It should be spelled out who is going to conduct the lottery.
 

Mr. Carter: Maybe we should have more than two for the lot.
 

Mr. Aalyson: It has to be an even number.
 •Mrs. Eriksson: Why would you have to? 

4998 
• 



• -18

Sen. Applegate: If you have two names, you are going to have to pick one of them, by 
whatever method you use. You could have all six guys stand there watching the secretary 
of state do it. 

• Mrs. Sowle: And it would be an open meeting. 

Mr. Aa1yson: I see no reason to have more, but I'm open to hearing reasons. 

• 
Mr. Huston: I was thinking that each of these people would put a name in, because you 
see the problem is that you have different interests, you've got the congressional, and 
the senate, and each person would put a name in the pot. 

Mr. Aalyson: He can't put his own name in.
 

MS. Buchbinder: Do you run into the pri~ry on this timetable?
 

• Mrs. Eriksson: That's why it has to be finished by October 1 •
 

80•. AppLegate: We don't run in the odd year anyway.
 

Mrs. Eriksson: So that people can file by primary time the next year, by February.


• Mr. Carter: I like that. Eacn member shall put a name other than his own in for the
 

•
 

chairman.
 

Mr. A.lyson: Or perhaps other than himself or other than any other member.
 

Mr. Huston: Would you give them an opportunity to select the odd person from other than
 
the names submitted? If they could not select the seventh person, you'd only reso~t to 
these alternatives? 

Mrs. Eriksson: That's right. They would have 30 days to choose a chairman and this would
 
only happen if they could not.
 

• Mr. Carter: This would put a lot of pressure on them to choose a chairman.
 

Mr. Graetz: Conceivably you could have two names showing up three times which would hurt 
things. 

•
 

• Mr. Aalyson: It would improve the chance that he would be selected by lot.
 

Mrs. Eriksson: In fact, they might very well do that deliberately.
 

Mr. Aplyson: The lot would just put the six names in a hat and they would pick it out.
 

Mr. Leutz: You're saying the two names could appear on six pieces of paper.
 

•
 

Mr. Carter: That's right. But at least the people would have the opportunity.
 

Mr. Aalyson: That's possible.
 

~. Huston: It depends on how you mean by lot, whether or not you are just going to
 
put the names in and just pull a name out or whether you are going to have them vote on 
that. I think if you just put all of their names on a slip of p~per and have them pull 
it out. 
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Mr. Aalyson: That's what I mean by lot. 

Mr. Huston: It really wouldn't make any difference to a certain extent. 

Mrs. Sowle: I have one problem with that. If six people are sitting around the table and •
we've deadlocked, and now we are all going to throw a name in a hat, I'm going to throw a 
political name in the hat,., If all six of us have to decide as a result of deliberating 
and voting by the six on two names, I think we are going to get two names that are less 
political more acceptable, safer. 

Mr. Aalyson: I think what is going to happen is that one side is going to agree on one • 
name and the other side is going to agree on another name. It will either be political 
or nonpolitical as the case may be, but you will get two names or six. 

Mr. Carter: Another advantage of the six is that you don't have to worry about the mech
anism with which:that person is selected by the three. That solves that whole problem in 
case of disagreements. I think that is a beautiful solution. • 
Mrs. Eriksson: If they call each other up ahead of time and say let's all put the same 
name in tha t 's okay. 

Sen. Applegate: And they could put a slip in with the same name. •
Mr. Aalyson: There is nothing to prevent that. 

Mr. Graetz: Nor is there anything to prevent one person who secretly would like to side 
with the other party from putting in the same name as the other party has put in and not 
being found out. • 
Mr. Huston: I'm not too sure about that. 

Mrs. Sowle: The commission could operate by secret ballot anyway. I don't know what the 
chances of that happening are. 

Sen. Applegate:, They could set their own rules. • 
Mrs. Eriksson: You would have the secretary of state draw the names? 

Mr. Aa1yson: Why not? Has anybody had misgivings or second thoughts or additional thoughts 
that they would like to submit? • 

Sen. Applegate: I don't like it. 

Mr. Carter: Doug, this whole business of a tie-breaker, I don't know whether you have had 
a chance to read the memoraadum, is almost an insoluble problem. No matter what you come 
up with you can hope to find a better answer. I think this is better than the Supreme 
Court. • 
Mr. Aalyson: This is about as nonpolitical as you can get. 

Sen. Applegate: Yes, but I was looking at it from the practical standpoint, I guess you 
just have to wait and see what happens because the majority party is only going to pass 
what will benefit them. • 
Mr. Carter: Unless somebody picks it up as an initiative. 
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Mr. Aalyson: And we always work under the assumption that we have got to convince the 
legislature of the validity of our notions. 

• Mrs. Sowle: I have one lingering problem and that is should be there an alternative in 
case	 the apportionment commission is unable to come up with a plan? 

Mr. Carter: That is the question that we are always faced with and I think you have to 
rely on the courts. I don't know any better answer than that. 

•	 Sen. Applegate: The court did do it once. 

Mrs. Eriksson: In each state where they had a plan in case the original body didn't do it, 
it always went to that other plan. If you provide that then you can be almost sure that 
the body originally designated will not be able to reach agreement. So that is why it 
seems to me that it is better not to try to write too many safeguards and fallbacks in the 

..	 constitution. Just go with the one body and assume that that body is going to do its job 
and if not then there is going to have to be a court decision, which is the way it will 
end up anyway. 

• 
Mr. Aalyson: You do have as a part of our suggestions that the appointing agency shall be 
able to reappoint in case one of the members of the commission is absent. 

Mrs. Eriksson: Yes, a vacancy.
 

Mr. Aalyson: Do we have other business for this meeting?
 

Mrs. Eriksson: Did you reach a decision on whether you wanted to include congressional ap

it	 ptt.te... to replace the governor and defeated candidate? 

Mr. Aalyson: I would say to replace them. Bob, how do you feel about that? 

Mr. Huston: I would have no objection to replacing them, because they are parties in in
terest rather than the governor. The only reason that I was thinking of adding was be

•	 cause of your thought that you want more people on the commission.
 

•
 

Mr. Aalyson: I wasn't necessarily advocating that, I was just mentioning it. I don't
 
think that this type of body is subject to the same analysis as the jury.
 

Mr. Huston: It's a representative body rather than a jury.
 

Sen. Applegate: Plus you would probably get 23 additional salesmen for the idea, unless 
they like the way it is, leaving it up to the legislature, which isn't likely. They never 
did care for what we did. They always complianed every time we did an apportionment. 

Mr. Carter: I'm rather pleased with the progress we made. I thought it was an insoluble 
.. problem. 

Sen. Applegate: Just getting the seventh man. 

Mr. Aalyson: That solves all of the problems. 

•	 Mrs. Sowle: Where do we stand on Dick's concept of common districts? 

Mr. Carter: I don't think it will fly. 

Sen. ApplegateL Bob was here and probably should have been the one to comment. 
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Mrs. Eriksson: That was the point of his getting this information, of course, becaure the 
problem of the even number. 

Mr. Carter: The tie-breaker in the case of organization. I'm persuaded that we are pro- • 
bably pursuing a dead horse at that point. 

Sen. Applegate: Here is an argument that backs up what you were saying. New Hampshi~e~ 

has 424 people in the legislature, 400-24, with no problems, so in those large bodies •.. 

Mr. Carter: They don't do anything. • 
Sen. Applegate: In New Hampshire they have a representative for every politi.cal subdivision 
in the state, whether it is a school district, a village, or a township, city, whatever it 
is. It is the second largest legis~tive body in the world, second only to our Congress. 
At least it used to be, and I 8SSUI.e it still is. 

A date was set for the next meeting - August 13. • 
The meeting was adjourned. 

• 

• 

• 

• 

•
 

•
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Ohio Constitutional Revision Commission 
What's Left Committee 
January 10, 1977 

Minutes 

The What's Left Committee met on January 10 at 9:30 a.m. in the Commission 
offices in the Neil House. Present were Craig Aalyson, Chairman, Katie Sowle, and 
Paul Gillmor. Brenda Buchbinder was present from the staff. John McElroy partici
pated in the discussion. 

Mr. Aalyson asked Senator Gillmor to comment on his recommendation for reconsid
eration of Article II, Section 4. 

Senator Gillmor: My proposal was really very simple. Just to repeal the one prOV1S10n 
of the Constitution which used to be Article II, Section 19 and I think has now been 
incorporated into Article II, Section 4. I do not recall in the other Commission 
activities that we ever made a policy decision on this particular provision. We put 
two sections together, simply, I presume, on the basis of shortening the provision. 
The provision that I have in mind says "No member of the general assembly shall, 
during the term for which he was elected or for one year thereafter, be appointed to 
any public office." 

Ms. Buchbinder: This was considered by the Legislative-Executive Committee. 

Senator Gillmor: I think the constitutional provision's concept was a good one, 
which was to prevent members of the legislature from creating positions so that they 
could be appointed to them or from raising the pay for positions so that they could 
be appointed to them. That's the kind of situation you don't want to have. As a 
practical matter, I don't think it's a problem. I think the thing that is a problem 
is not so much the provision dealing with the creating of the position but the one 
dealing with an increase in pay. Because when these provisions went into the Consti
tution, we didn't have inflation. But now, just automatically the general assembly 
almost has to and does raise pay for everybody in the state office every single time 
it is in session. So, the practical effect of the provision is, it seems to me, in
stead of preventing the legislature from abusing the thi.ng, it just automatically bars 
any member of the legislature from being appointed. We had an instance, for example, 
of Harry Jump who is now the present director of the Department of Insurance. Be was 
earlier, perhaps five or six years ago in the last Rhodes administration, appointed 
director of Insurance while a member of the senate. While he was a member of the 
senate, the pay for the director of Insurance was increased as it was for everyone 
else working in state government, and he was barred from serving. And in fact this 
provision affected a lot of people. Harry actually resigned from the senate and then 
ended up serving for a year as the acting director. Frank King has been around a lot 
longer than I have, and he said the same thing happened in the DiSalle administration. 
What we are really doing is taking some people who are very qualified and keeping them 
from being appointed to particular positions, and are being barred from doing that 
to protect against an evil which really doesn't exist. 

Mr. Aalyson: He served as acting director. If this provision has any merit, he 
shouldn't be entitled to act if he can't be the director. 

Mrs. Sowle: Right, because it says during the time for which he was elected. If 
he resigned, he would still be serving during the term for which he was elected. 
Wouldn't this preclude somebody from resigning during the term and assuming the office? 

Senator Gillmor: That's what happened to Jump. 

Mrs. Sowle: You want to change the business about increasing compensation, and it 
would still prohibit the resignation and then assuming a public office during the 
term for which the person was elected, as I read it. 
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Senator Gillmor: It would be just like at the federal level. Carter just appointed 
a member of Congress as the director of Agriculture. And there have been a number 
of appointments in the federal system that are not instances where people are creating 
offices to be appointed to them, and I would like to see the same flexibility in Ohio 
as you have in the federal system. Where if they wanted to, you could go to the 
legislative body for appointments the same as you could go anywhere else. 

Mrs. Sowle: So you really want the whole thing eliminated? 

Senator Gi1lmor: I think it would be preferable to eliminate the whole thing and I 
think the basic thing that is causing the problem is the compensation question which 
is just raised all of the time. If the feeling in the Committee were that there is 
a possibility of abuse, for example, on the creation of an office, I don't see any 
reason not to leave that in. Although I don't think there would be any instances of 
offices being created for that purpose. As a practical matter, in this day and age, 
you just can't do that. If you had somebody that wanted to create an office to be 
appointed to it, he is just not going to get that through the public hearing process 
and two houses of the general assembly and get it accomplished. But I think the real 
problem is the compensation thing because the way it works is it just automatically 
excludes everybody. 

Ms. Buchbinder: Are you talking about just eliminating the second paragraph or the 
whole provision? 

Senator Gi11mor: I would be eliminating the second paragraph of present Article II, 
Section 4. 

Mrs. Sowle: If you read it literally, one could not resign from term and enter public 
office. 

Senator Gillmor: Harry Jump was elected in 1966 to the senate with his term to run 
til 1970. In that first session, as I recall, we increased the pay for all directors 
who worked for the state of Ohio. Then in 1968 or 1969 the governor wanted to appoint 
him as director of Insurance. He submitted his resignation to the senate accepting 
the appointment. And it was not until later' that people found out that he was barred. 
But in fact, as I understand the practical effect of that provision, Harry was elected 
in 1966, and couldn't have been appointed to anything until after 1971. He couldn't 
have been appointed to anything until January of 1972. It was really five years. I 
just don't think that is a good idea. If you aren't in a time when you are going to 
give people pay raises and when inflation wasn't in existence, I don't think this 
would be any problem. Because pay raises wouldn't normally be given every term. In 
other words, an individual can resign and be appointed to anything unless the pay 
was increased for it or the office was created. 

Ms. Buchbinder: What about the first paragraph in Section 47 Suppose Jimmy Carter 
called you up and wanted you to be the new U.S. Attorney General. You would be pro
hibited from doing that, wouldn't you? 

Senator Gi1lmor: I would be prohibited from being a member of the general assembly 
and also the Attorney General. But I don't think a person ought to be both the 
Attorney General and a member of the general assembly. Isn't that what it says? 

Mrs. Sowle: You are interpreting that paragraph as prohibiting somebody from serving 
in both the general assembly and holding public office. 

Senator Gillmor: I don't want to change that. 

Mrs. Sowle: You can read it as prohibiting somebody from resigning from the general 
assembly and assuming a public office. But maybe there is interpretation confirming 
your reading of it. t::l\nl1 

• 

• 

• 

• 

• 
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Senator	 Gillmor: I think you may be right on that. 

Ms. Buchbinder: The way it makes sense to me is if you elect someone, maybe you 

• want to have some guarantee they are going to be in there for a while and not take 
advantage of the first better offer that pops up. 

Mr. Aalyson: That's probably why it's there. 

Ms. Buchbinder: Which means that you couldn't resign from the general assembly to 
•	 take that job. 

• 

Senator Gillmor: I rather doubt that because otherwise, why would you talk about pay 
and emolument as being the basis for keeping a person out. For example, I ran for the 
Senate as a non-office holder of anything. In my term we had about four or five state 
senators who ran and were elected to Congress in the middle of their term, including 
two this year. I don't buy the philosophy that they should be barred from running 
for something else, whether it is United States ~agress or governor or'for whatever. 
There are a lot of members of the general assembly that run for attorney general or 
for governor. I don't think you ought to bar them from doing that. That's all I'm 
saying. I don't agree with your philosophy on that. My intention was to just elim
inate the second provision, but we might want to clarify the first paragraph.

• Mrs. Sowle: If it has not been construed, perhaps the staff could find out for us 
if there is a settled construction of it. But I see no problem with eliminating the 
second paragraph in the sense that it seems to me that there would probably be suf
ficient political and practical controls of any abuse of it. And the inflation argu
ment is very persuasive. 

• 

• Senator Gillmor: Perhaps on that first paragraph the best thing would be to just 
eliminate the provision "during the term for which he was elected". In other words, 
that would bar him from having two public offices at the same time. In other words, 
suppose you have a member of the house of representatives from Cuyahoga county who was 
running for mayor of Cleveland, and those are in the odd year. If we construed this 
paragraph literally, that would bar him from being mayor of Cleveland. My idea is 
that we	 eliminate paragraph 2 and that we eliminate that sentence in the first para
graph which says "during the term for which he was elected" unless you get some kind 
of interpretation that would indicate that that is not a problem. 

Mrs. Sowle: Yes, I guess that would eliminate the problem. Except you might have

• "No member shall, while serving the term for which he was elected hold any public 
office". 

Senator	 Gillmor: That would be good. That would do the same thing. 

Mrs. Sowle: Since drafting is always hard to do in committee, perhaps we could ask 
.,	 the staff first to find out whether there is construction of it, any interpretation 

of it, and secondly, if there is no interpretation of it consistent with Senator 
Gillmor's reading, that the staff recommend some language to us. 

• 
Senator Gillmor: I think this is very sensible. I think we have two possible ways 
of doing it, and I think either one would accomplish it. 

Mr. Aalyson: Dick usually raises a question about the practical side of the thing, 
trying	 to eliminate a provision which has been in the Constitution for a long time 
and apparently had some merit, or it was felt that it had some merit, when the provi
sion was inserted. How often, Senator, is it that a member of the legislature would 
be confronted with the problem in this?

• Senator Gillmor: I don't think that for most members of the legislature they ever 
would. But it does preclude a whole class of people, 132, actually it precludes 



~------------------------

- 4  • 
more than that because it precludes them for a year after their term from certain 
offices. For most members of the legislature it doesn't matter but in some instances 
it does. I think the federal approach is better. Why should Carter, for example, 
have been prohibited from naming a congressman as the Secretary of Agriculture? Why 
should the governor be prevented from naming a member of the house? 

Mr. Aalyson: 1 find a lot of merit in Brenda's suggestion that maybe if you elect 
somebody to an office that person should serve for the term you elected him. 

Senator Gillmor: How about, for example, Don Pease from Lorain? Charlie Mosher 
retired from Congress. Don Pease was obviously thought of very highly because he won 
by about 60,000 votes up there in that congressional district when he ran. Do we 
really serve good government by barring Don Pease from being a candidate for Congress 
this year because he was elected to the senate in 1974? 

Mr. Aalyson: There might be someone just as qualified and just as capable and just 
as popular. I don't know. 

Senator Gillmor: In a democracy, don't we let the people make those decisions? 

Mr. Aalyson: The people have in effect done it by adopting this constitutional pro
vision. 

Senator Gillmor: They did it 125 years ago, under different circumstances. 

Mrs. Sowle: And I have a question as to whether this prohibits what you are talking 
about. 

Senator Gillmor: Don Pease may be barred from assuming this congressional seat. 

Mrs. Sowle: I think you can take the position that the only way the change in office 
from general assembly to another office is prevented is by the second paragraph. 

Mr. Aalyson: Yes. 

Mrs. Sowle: And as a practical matter, the way it is prevented is an accident, because 
of inflation. If you read the first paragraph as meaning you can't hold both offices 
at the same time, the only way Don Pease would be prevented from moving is because of 
the accident of years now of inflation. Which probably did not pertain at the time 
the provision was put into the Constitution. 

Mr. Aalyson: The second paragraph only talks about appointment, it doesn't talk 
about election. 

Mrs. Sowle: Yes, that's right. 

Senator Gillmor: In the first paragraph, also, it doesn't relate to an increase in 
compensation. Even if nobody got an increase in compensation, if you read that lit 
erally, a member of the general assembly who was elected until 1978, which he was, 
couldn't hold an office under the United States which the United States Congress cer
tainly is. 

Mrs. Sowle: You could argue that "during the term" means while serving the term. 

•
 

•
 

•
 

•
 

•
 

•
 

• 

•
 

•
 
Senator Gillmor: Yes.
 

Mr. Aalyson: Yes, you could argue that, but you could argue the opposite also.
 •Mrs. Sowle: Yes, that's why we need to know whether that has been interpreted one 
way or another. ~nnl' 
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Senator Gillmor: Yes, Pease's opponent might want to file suit here. John (McElroy) 
is here for something else, and maybe this is not a fair question and you don't0 

want to comment, but, did you run into practical problems on this? 

• Mr. McElroy: Are you talking about the constitutional provision as it is or as you 
are proposing it? 

• 
Senator Gillmor: I think it's the same right now, except that the section has been 
renumbered. The second paragraph in Article II, Section 4, is the same as the old 
Article II, Section 19. In the revision they just switched it over in renumbering 
the sections. 

Mrs. Sowle: I don't think we have to wait to decide whether we want to eliminate 
the second paragraph. To the extent that we can act as less than a majority of the 
Committee I would certainly favor deletion of the second paragraph.

• Senator Gillmor: I'll second the motion. 

Ms. Buchbinder: On page 21, there might be something relevant; "No member of the 
general assembly shall accept any appointment •••• any such officer or employee who 
accepts a certificate of election to either house, shall forfeit or resign from" 

• whatever he was before. "Any member of the general assembly who accepts any such 
employment as officer or employee shall forthwith resign from the general assembly 
and in case he fails or refuses to do so his seat in the general assembly shall be 
deemed to be vacant." That's in the statute. 

•
 
Senator Gillmor: That's also consistent with what I want to do which is to say
 
when he does accept it he has got to get out. Apparently the legislature thought
 
they could do that. 

Mr. Aalyson: Do we have sufficient people to act here in the Committee? 

There was discussion about whether there were enough people.

• Senator Gillmor: If we could, I would like to vote on the second paragraph, because 
it was only in the first paragraph that there were any language changes. The second 
paragraph was just picked up and moved verbatim from Section 19 to the second paragraph 
of Section 4. 

• Mr. Aalyson: I think we ought to treat the whole thing at once to make it simpler 
to present. Modify the first paragraph if that is the sense of the Committee and 
eliminate the second paragraph. They could be voted on separately at the Commission 
level, I suppose, but as far as presenting them from this committee I think they 
ought to go out together. 

• Senator Gi1lmor: Okay. 

Mr. Aalyson: We vote on separate sections in the Commission. 

Mrs. Sowle: What we might do then is when, I assume the staff will send something 
out to the Committee on the background of one, and perhaps that would simply state 

• the feeling of those present with regard to paragraph 2, and then at the next Committee 
meeting when we take up paragraph one we could deal with the whole thing. 

Senator Gillmor: What is our schedule on the Committee and do we have one or two 
full Commission meetings left? 

• Mr. Aalyson: Mr. Carter was hoping for one more Commission meeting sometime in Febru
ary, and I'm sure we are almost going to have to have another Committee meeting. 
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That's going to have to be the last part of January because I'm leaving the first 
two weeks of February, although it doesn't make any difference, of course. 

Senator Gillmor: Well, we'll get some dope from staff on the first paragraph and go 
from there. 

Mr. Aalyson: Our next subject is apportionment. Does anyone feel that we should 
wait for more Committee members or should we just proceed? 

Mrs. Sowle: If we are going to have another Committee meeting we can look into it 
more, but I think we should discuss •••• 

Mr. Aalyson: I think we should go ahead. There is no assurance that any of these 
other members are going to be here and we've got to use the time we have available. 
I suppose from the standpoint of economy we should hear from the gentleman who has made 
a recommendation to us. 

Mr. McElroy joined the Committee at the table and distributed copies of his 
recommendation with the addition of a new last paragraph. 

Ms. Buchbinder: You also have a proposal before you from the Ohio Council of Churches 
which is different from their earlier recommendations. 

Mr. Aalyson: Does any member of the Committee have anything to say before we hear 
from Mr. McElroy? 

Mr. McElroy: The Commission invited me to submit some language on apportionment 
which I submitted to Ann Eriksson. Do you all have the copy which has the last para
graph beginning "The governor shall submit ••• "? That was my afterthought. (Copies 
of those were distributed.) The problem I have with:the existing language and with 
the language that was tentatively proposed by the Commission is that it doesn't get 
at the people who really do the apportionment. As I said before, the interested 
parties prepare complete packages to accomplish whatever they want them to accomplish 
and then they are brought in and the majority adopts the package that has what it 
wants. There isn't any opportunity for the public to know what is in it. There isn't 
any opportunity for the public or for the input of any interested citizen or any 
interested group, and the whole thing is just done in the dark. It seems to me that 
a far better approach is to recognize that it takes professional skill and professional 
talent to put these things together correctly. And the best way to insure honesty 
in doing it is to have an adversary operation right from the beginning. This can be 
accomplished by setting up the staff that is admittedly and intentionally an adver
sary staff of the majority and minority members. In drafting to see how it would 
come out, what should be in the statute and what should be in the Constitution, I 
produced this document. I think the first paragraph is much the same as the present 
law, and the second paragraph then begins specifying the first of three meetings that 
the apportionment persons will hold. The first is simply to set up the staff, pro
viding that the majority party of the apportionment persons, as far as party is con
cerned, gets the staff director who has the responsibility for staff supervision. 
Then I have the language '~he staff director and the staff assistant shall have such 
qualifications and prior recommendations or approval, take such oath of office, and 
shall be compensated and reimbursed for expenses in such amounts, be provided with 
working space and facilities and equipment as shall be provided by law." This is the 
area in which the general assembly would have some flexibility. What I have in mind 
by "such qualifications and prior recommendations" is that the general assembly could 
specify that people be accountants or lawyers or demographically, or they could even 
require that the republican members be recommended by the republican state committee 
and the democratic members by the democratic committee. Things of this sort, whatever 
appears wise and prudent in setting up a competent adversary staff. Then the staff 
formulates the apportionment to begin with to satisfy the requirements of the Ohio 

!iOn~ 

•
 

• 

• 

•
 

• 

• 

• 

.. 

• 

• 



•	 - 7 

Constitution and the U. S. Constitution. Then the governor gives notice for the 
convening of the second meeting of the apportionment commission at which time the 

• 
whole staff is present. The staff director reports on what they have done and what 
they have tried to do, what alternatives were considered, what kind of data was used. 
This is a free and open meeting that can be recessed as much as necessary to get 

• 

the full exposure of the way in which the staff recommended the apportionment be de
veloped. Then, after you reach that time, the apportioning persons simply vote to 
adopt it as their proposal. It is then published and exposed to whatever kind of 
review the general assembly thinks is required. They may be content with publication 
or they may in addition want to have some hearings on it. These are procedural matters 
which I think should be decided by the general assembly rather than put in the Consti 
tution. Then, after there has been at least four weeks for public review and comment, 
then the apportioning persons meet again at which time they have an opportunity to 
discuss what has been proposed, the criticisms that have come in, suggestions and 
alternatives, and finally issue staff direction as to whether it is to be the appor

• tionment which it adopts. I think this approach has three advantages. One is that 
it gives all kinds of opportunity for real adversary. It gives opportunity for news
paper comment on the thing, for editorial examination. And it also gives enough time 
during the development of the proposal for people to know what is going to happen. 
I think if the plan is developed this way, it overcomes the weaknesses and vices of 

• 
the present situation. Our present apportionment, for example, has 81 defects under 
the Ohio Constitution. 72 percent of the house districts and 30 percent of the senate 

• 

districts violate the Ohio Constitution. If we had gone through the procedure this 
sets up this wouldn't have happened. 

Mrs. Sowle: I have a question about it. I think the provision for public comment 
is extremely good, but in the last analysis aren't you just guaranteeing that the 
majority political party will have their apportionment plan without this? 

• 

Mr. McElroy: Yes, but with the public watching. I think they are more apt to act in 
the very best way. If you take this approach they are more apt to develop a sense of 
fairness. Because they are most apt to be fair because they know they are being 
watched, beginning right at the staff level. 

Mr. Aalyson: Don't the newspapers and, in effect the public, watch now? 

Mr. McElroy: No, because they don't know enough about apportionment, and if you look 
at the language, of apportionment, you will realize what a forbidding sort of text it is. 

•	 Mr. Aa1yson: How does this proposal educate those who should know so that they can 
vote when they can't now? 

Mr. McElroy: It's not going to make anybody know who doesn't •••• one thing you would 
have, the ordinary citizen doesn't have any maps showing wards and prec~cts. 

•	 Mr. Aa1yson: Will he have under your'proposa1? 

Mr. McElroy: Not necessarily, but I think he would be more apt to get news media 
coverage, more apt to get an apportionment that arises from a sense of community. 
We have lost that under our present apportionment. 

•	 Mrs. Sowle: And it requires a four week period. 

Mr. Aa1yson: Of publishing. 

Senator Gillmor: I think as a practical matter, the public would know, because the 
first thing all of the newspapers do when an apportionment plan comes out is look at 

•	 it and get their maps drawn and it always is in the paper and this is what it means 
to us locally. John, I think what you are trying to do, and it might happen, is 
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rather than apportionment plans coming like a bolt out of the blue and that's the 
final version, you would have them say this is the version, and someone else would 
say this is the other guy's version. And then where you had things like areas left 
out of the last one, then this becomes available and we have counties caught up and 
the people in most counties, for example the democratic ~hairman in Sandusky county, 
are going to be calling the people on the board and asking 'what are you guys doing 
to us up here and why don't you do thus and so", this kind of thing. 

Mr. McElroy: As it is now, it is simply published and that's it, you see. You take 
it or leave it. 

Mrs. Sowle: It's published after it's adopted? 

Mr. McElroy: It's not published at all now, until it is adopted, and then it is pub
lished as the law. 

Mrs. Sowle: I see. But it is not published prior to adoption. 

Senator Gillmor: Not under the present format. 

Mr. McElroy: And it is not known other than to people privy to the preparation what 
it does. 

Mrs. Sowle: So that's done in the dark. Does the sunshine law have any applicability 
to it? 

Mr. McElroy: Even assuming that it does, it doesn't accomplish anything. All you 
see is the vote, the yeas and nays on adopting the package, and you don't know what's 
in the package. 

Mrs. Sowle: May I ask your attitude, what you might think of combining your idea of 
the three meetings with the prior publication with the earlier proposal the Committee 
came up with about composition of the board? 

Mr. McElroy: I just don't have the confidence that this makes a change, the make-up 
of the commission. I don't think it's the people who vote on it finally so much as 
what they vote on that's important. 

Mr. Aalyson: How do you feel the appointment of a staff which would then recommend 
a plan to the apportionment commission improves upon the commission formulating the 
plan itself? 

Mr. McElroy: I don't think that the commission will actually do it. It will be a 
staff-prepared document in any event. You fix responsibility on the commission to hire 
somebody to do the work. 

Mr. Aalyson: What do they use for funds? 

Mr. McElroy: Somebody is going to have to provide the funding. Other than that, or 
if they don't have funds, you are going to have exactly what is happening now. The 
democratic headquarters or the republican headquarters pay to have it done. 

Senator Gillmor: Or they will pull some state employees off of what they are doing 
and have them, but I presume democratic headquarters pay for democratic employees and 
republican state headquarters pay for republicans. 

Mr. McElroy: The way you have it now it was done by someone on Governor Gilligan's 
staff. 
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Mrs. Sowle: Do you feel that the proposal for the apportioning group as previously 
made is harmful? 

•
 Mr. McElroy: Not at all. And I think that when people elect their state officials
 
they are entitled to have them perform some duties and this is one of them. I don't 
think this is at all the problem. They go in and they vote the way they should as 
good republicans or good democrats. Another thing I leave as a separate option is a 
provision for the congressional districting to be handled in the same way. The reason 

• 
for that is simply a practical one. You can make a proposal for a constitutional 
language with the hope that it will be adopted. As it stands now the general assembly 
has a primary interest in congressional ~edistrictiD8. They don't want to give it up. 
So I think probably the thing to do is not to clutter up a proposed apportionment by 
putting other language in there, because it would just automatically go down. But I 
would leave the option with the general assembly if at some time it feels this is a 
good way to handle the matter of congressional redistricting. 

• 

• Senator Gi11mor: It might make it easier to get the Commission's recommendation itself 
through the general assembly if you left the option separate. Right now, the democrats 
aren't going to want to change it, because they figure they are going to have the 
board next time. I think the republicans after 1966 thought that. It didn't work 
that way. I think all we can do is make the best recommendation we can and it is up 
to them. 

Mr. McElroy: I don't think this proposal I have weights it for one party or another. 
I think it is fair. 

• 
Mr. Aa1yson: I have some difficulty understanding how this is basically different 
from the present constitutional provision except for two facets. One, we appoint a 
staff to serve the apportionment commission. The other one, we cause the plan to be 
published four weeks before the meeting is held to adopt it. 

Mr. McElroy: Yes, so that there is an opportunity •••• 

• Mr. Aalyson: For people who are not familiar with the Constitution and the very 
involved problems of trying to apportion according to boundary and numbers of people 
to make a comment. In other words, we're throwing out something they don't understand 
and which they are not going to try to understand. It seems to me we're back in the 
same position. 

•	 Senator Gi11mor: I don't think so. 

Mr. McElroy: Not even people who have a duty to understand now have an opportunity to. 

Mr. Aa1yson: How are we going to improve that? 

•	 Mr. McElroy: By leaving the four weeks between the time of the public appearance and 
the time of the voting. 

Mr. Aa1yson: Those people now, are they restricted to providing the apportionment 
plan within a certain length of time? 

•	 Mr. McElroy: No. 

Mr. Aa1yson: Well, why do they not have the opportunity now to understand? 

Mr. McElroy: What people are we talking about? 

•	 Mr. Aa1yson: The apportionment commission. 
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Mr. McElroy: The present apportioning persons could, if they want, have plans sub
mitted and published and then postpone acting on it. They don't do it. 

Mr. Aalyson: That's what I'm asking. What is the publishing of the plan going to 
accomplish? It would seem to me that those people who are interested in apportionment they 
would become so involved that they would determine what the constitutional provisions 
were, would do that now. 

Mr. McElroy: Except that they have no access to it, until it is in effect. 

Mrs. Sowle: They can't see it until it is already adopted. This way they could see 
it before. 

Mr. Aalyson: You mean nobody has an input to the people who are on the apportionment 
commission? They may not have any right to input, but this doesn't guarantee the 
right. But surely, the political bigwigs in either party talk to the apportionment 
commission. I can't believe that these folks just sit down and do this without con
sulting anybody else. 

Senator Gillmor: Let me give you a couple of practical illustrations in my district 
going through a republican reapportionment and a democratic reapportionment. When I 
was first elected, the republican plan split out six heavily democratic wards in 
Toledo and gave them to me. I think one of the reasons was to make my district at 
that time about an even district and to make a district in Toledo possible for a repub
lican to win. If, as a practical matter, that plan had been known in advance, which 
it was not, there would have been ••• maybe not the average person in Toledo would have 
come down and looked at that plan ••• but certainly the Toledo Blade and the T.V. and 
radio stations up there, the party people in both parties would have looked at it. 
There would have been a tremendous amount of pressure from Lucas county, I think, to 
do something about keeping the city intact or making some changes up there. And 
there are instances like that I'm sure allover the state, and probably would have. 

Mr. Aalyson: Didn't the hierarchy of the political structures know whether that was 
going to be done? 

Senator Gillmor: I don't know whether the hierarchy of the republican party in Lucas 
county knew exactly what was going to be done there, but I'm sure that nobody on the 
other side of the political fence ever knew. 

Mr. Aalyson: Even though there were some members on the apportionment commission? 

Senator Gillmor: The members of the apportionment commission of the minority party, 
whether it is going to be a republican or democratic minority, aren't going to see 
that plan, until they walk into that meeting to vote. That is the truth. As a matter 
of fact, members of the Ohio general assembly, even in the same political party as the 
party who is spelling the line, ususally can not see it, because it is a very secretive 
process, and they don't want them to know, because they know they are going to start 
complaining about their own district. I could go over the same set of circumstances 
that happened under the democratic plan in my district and allover the state. But 
I think if that public pressure were known I'm not real keen on having in a consti 
tutional provision the appointment of staff directors. But the thing I do like and 
I think has real merit and could make a difference in getting a less partisan plan, 
whoever is in control, it doesn't guarantee it but it is going to make an awful lot of 
heat on that apportionment board if they don't make some changes. They are going to 
have a lot of heat to take just as a practical matter. 

Mr. Aalyson: You're saying that the publication, at least, is an excellent idea? 

Senator Gillmor: Yes, if you had the publication from both&des, I think you would 
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get some comparative comment. You know, the board could still go ahead and do what 
they are going to do, but it makes it a lot more difficult, I think, as a practical 
matter for them to ignore those considerations, which they can do right now. 

• Mrs. Sowle: We have a very different proposal which was given to us just today. 
Have you seen this proposal (from the Ohio Council of Churches)? 

Mr. McElroy: Yes, this is the one to permit any elector or any group of electors to 

• 
make a proposal. I certainly don't see any harm in doing this, but I think it's a 
little naive. 

Mrs. Sowle: It goes on to require that if the plan is found by mathematical computa
tion to be more compact, then it shall be adopted •••• 

• 
Mr. McElroy: That is philosophically just wrong. I think that it destroys the sense 
of community. The standards in the Ohio Constitution now, for example, permit a vari
ance of up to ten per cent above or below the ratio of representation to maintain the 
integrity of counties. I think this is very very good because this is the homogeneity 
of the electorate. The papers serve the county; the radio stations serve the county. 
And if you just go mathematically, you are going to have so many boxes allover the 
state with no sense of community as far as those individual boxes are concerned.

• Mrs. Sowle: Compactness is not the only value. 

Mr. McElroy: Right. 

• 
Senator Gillmor: I have a little bit of a problem too just under the language of 
the proposal. How do you determine compactness? In other words, are you talking 
about population compactness, geographical compactness? 

Mr. Aalyson: The present Constitution refers to compactness in terms of geography. 

Mr. McElroy: The present Constitution honors county lines and political subdivisions. 

• Mr. Aalyson: Yes, I agree you could allow for some variation. 

Mr. Gillmor: That could raise some problems. I've got two counties for example 
where I have got three townships in each of two counties. It's awfully hard for those 
people to keep track. 

• Mr. McElroy: The U.S. Supreme Court recognizes this too and permits the broader 
deViation when you are trying to preserve what is a legitimate state interest -- which 
is community boundaries. 

Mr. Aalyson: I think it might be a good idea to stop after the first sentence. I 
• kind of like the idea of a group of electors being able to submit a plan. 

Mr. McElroy: I think that's fine. (Mrs. Sowle and Senator Gillmor expressed their 
approval also.) I think you can do that regardless of who does the apportionment. 

• 
Senator Gillmor: As a practical matter, I think it's going to be difficult for anyone 
to come up with a good plan, but I think there is no reason for them not to have the 
opportunity. Because, you know you have to get all that data on the number of people 
in each precinct in the state. I've worked on a number of congressional redistricting 
plans a little bit and that's extremely difficult. I don't think""you have very many 
good plans submitted by outside observers but I think they ought to have the oppor
tunity to come up with plans.

• Mr. McElroy: I think what they are more apt to want to do is to comment on one"that 
is published as a proposal, and say why ~~~e_you done it this way, why don't you do 
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it that way, and I think they should have that opportunity. 

Mr. Aalyson: There are groups such as the Ohio Council of Churches and the League 
who might have the facilities and the knowledge and ambition to propose something and 
I would favor that. (The others agreed.) 

Mr. McElroy: I wouldn't put my faith in a computer to do apportionment. 

Mrs. Sowle: Your proposal gives plenty of leeway for people to submit their own 
proposals. 

Mr. Aalyson: I'd like to have your thoughts on why you chose to set up the staff in 
a political line-up just the way the apportionment •••• 

Mr. McElroy: Because I think we live in a political world and we might as well recog
nize it. These are the people who are active in matters of government or the parties. 
I think that it is bad, philosophically, to encourage fragmentation, so I'd like to 
keep two dominant parties. But always leave room for another one to appear if they 
can. And this is what the Ohio law permits now. Keep the staff with people who are 
strong enough financially and new members to be truly adversary and watch each other. 

Mr. Aalyson: Mightn't you tend to get a plan which was more fair if the staff was 
nonpolitical if that were possible? You are binding them to politics now and I'm 
wondering 1f that's a good idea. 

Mr. McElroy: The people who are nonpolitical, by their own definition, usually have 
a point of interest to sell. It's not the total political picture, it's just a piece 
of the pie. 

Mrs. Sowle: Is it your idea that this insures, unlike the present situation, that 
there will be members of both major parties? 

Mr. McElroy: Yes, it does. And as it is now, the preparation of any plan is made 
by the people who are in the majority, and they are unknowns, we don't know who those 
people are. 

Mrs. Sowle: And as Senator Gillmor pointed out, until they present the plan, there 
is no adversary input from the beginning, or people there to alert other people as 
to what's going on. 

Mr. McElroy: When you have this meeting, with the sunshine law and everything, there 
is this line-up as to majority vote and minority vote, and the majority is going to 
vote the plan, whether it is 3 or 7 or whatever it is. 

Mrs. Sowle: And yours insures input from the minority party during the preparation 
of the plan. Well I like that idea. At first I thought this just insures majority 
votes at each step of the way, but this insures minority input. 

Mr. McElroy: I think the reason I have confidence in this way of working it is because 
of my experience in Washington and because of my experience on the staff of a Senate 
committee. We had majority and minority staff there and every bill that was introduced 
to the committee was given an examination by staff. A majority and minority report 
were prepared. I think that it does make for good legislation. 

Mrs. Sowle: And without this, you have all one party doing it. I think that's very 
persuasive. 

• 

• 

• 

• 

• 
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• 

Senator Gillmor: The public input might not be followed under this approach, but at 
least it assures that it's there. And the practicalities of the present situation-are • 
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that you assure that there is none. I guess that's what it amounts to.
 

Mrs. Sowle: Senator Gillmor, what do you think the practicalities are of the general
 

•
 assembly being receptive to a plan like this?
 

Senator Gillmor: If they are going to try to get one that tends to be more fair as 
opposed to preserving something that they think is going to help their own party, I 
think they would be receptive to the public notice. But I think if the general assem
bly thought a little bit, they would try to get something that is that way. Because 

•
 unfortunately, when you are in control, you forget that the worm may turn. All of
 
the bad things you want to do to the other guy may be done to you. To answer your
 
question, I really don't know what the attitude is going to be. 

Mrs. Sowle: Since we have to have another Committee meeting on the other problem, 
perhaps we can discuss this further then, with this record going to the Committee. 

• Mr. Aalyson: I notice that you provide for the publication of the apportionment. 
This would be that apportionment plan which the commission had voted upon after re
ceiving recommendations from both sides of the staff7 

Mr. McElroy: Yes. 

• Mr. Aalyson: I don't suppose that in the Constitution it's necessary to provide 
that. Do you feel that there should be publication of the recommendations of both 
sides of the staff? That would probably come out anyhow. Probably the newspapers 
would delve into that. 

• Mr. McElroy: Yes, but I think if you publish the proposal itself, at least people 
have access to it. 

Mr. Aalyson: And the news media or any media could go to the members of the staff 
and say, what do you have to say about this. 

• Mrs. Sowle: The Elections Committee, which is what we were before we became the 
What's Left Committee, proposed, and it is now part of the Constitution, a group to 
explain to the public the meaning of constitutional amendments proposals. That group 
is charged with the duty of publicizing those proposals. I wonder if that group would 
have any advantages for the purpose of publishing the apportionment plan. 

• Mr. Aalyson: Did we call that the Ballot Board? 

Mrs. Sowle: Yes. 

Mr. Aalyson: In addition to explaining constitutional amendments, to explain and 
publish the apportionment?

• Mrs. Sowle: Yes. That might unduly complicate': things • 

Mr. McElroy: I think probably you don't have that problem. The problem has been up 
to now that there has been no opportunity for access to the plan until it's accomplished. 

• Mr. Aalyson: The apportionment, the drawing of lines, I don't think takes the same 
sort of explanation that a constitutional amendment does. 

Mr. McElroy: If the C.3. or the Dispatch could get a copy of it in advance, I think 
that's all you need. --- 

• Mrs. Sowle: "shall thereupon be published". And I think it would be pretty hard to 
get around the requirement for publication. I think that's pretty clear. 
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Mr. McElroy: And then the news media would then interpret the publication. 

Mr. Aalyson: It is to be published as provided by law. So the legislature could 
say where and how often. 

Mrs. Sowle: Even if it were to come out in one of those little tiny newspaper things, 
the newspapers are going to be aware. 

Mr. Aalyson: Katie may have asked you, and I'm not sure I heard either the question 
or the response, as to why you chose, as I believe you did choose, to retain the 
same representation on the apportionment board? 

Mr. McElroy: I think that they,,ean.do_it. 'They are competent and they have been 
elected. 'This is one of their functions. And I don't think that very much is gained 
by stepping one notch away from the elected persons to people selected otherwise. 

~s. Sowle: Do you think it's important to have people in those posts who have that 
immediate responsiveness to the electorate, rather than a step away? 

Mr. McElroy: I prefer it, and I think when it comes to appointing people, you can 
always appoint exactly the kind of person you want. You can appoint people who will 
check back with you for further instructions. I'd rather just not fool the public 
about this and use the elected officials. 

Mrs. Sowle: 'The person chosen by the speaker of the house, the person chosen by the 
leader of the senate, they may be very well not elected. 

Mr. McElroy: I think they may very well be senators and representatives. 

Senator Gillmor: The history we have on that is that one person appointed a member 
of the senate and one person appointed a member of the house. 

Mr. McElroy: I think they will probably do that again. 

Mr. Aalyson: Other questions or discussion? 

Mrs. Sowle: I think it is a very interesting and a very helpful proposal, because 
it deals with the practicalities of it. 

Mr. Aalyson: You have eVidently spent a lot of time on it and it is well done. 

Senator Gillmor: John has had a wealth of experience in apportionment. 

Mr. McElroy: We're just not out of the woods yet on the present one. As you probably 
know, an application was filed by special counsel to the governor, Bob Howarth, in 
the Office of Budget and Management, before Judge Batisti overruled that, so that is 
now on appeal to the Sixth Circuit and I think it is in the briefing stages now. But 
the original court did take jurisdiction on the state issues on the U.S. Constitution 
but it never did anything on the state issues. It prohibited the Ohio Supreme Court 
from taking jurisdiction. So that's why the apportionment plan violates the Ohio 
Constitution wholesale. And I think your own committee has found that the standards 
stated in Article XI are good standards. I agree with that, I think they are excellent. 
'Thank you very much. 

Mr. Aalyson: Thank you very much. Is there any other business before this committee? 

A date for the next Committee meeting was set for January 25 at 9:30 a.m. and 
the meeting was adjourned. 
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•• Ohio Constitutional Revision Commission 
What's Left Committee 
January 25, 1977 

Summary 

• The What's Left Committee met on January 25, 1977, beginning at 9:30 a.m. in 
the Commission offices in the Neil House. Present were the committee chairman, 
Craig Aa1yson, Dick Carter, Katie Sowle, Robert Huston, and Paul Gillmor. Ann 
Eriksson and Brenda Buchbinder were present from the staff. 

• 
The discussion on apportionment began with consideration of Mr. McElroy's and 

Mr. Horn's (Council of Churches) proposals. 

Mr. Carter: I read the earlier discussion, and was very impressed with the argu
ments advanced by Mr. McElroy. This idea of getting it out in the public arena is 
probably the element of most importance. I don't see how anyone can disagree with 
that, if you think about that, that's a very good idea. The second part of it,

• though, is I think a much more interest ing argument. He advances the thesis, which 
may be right, that apportionment is a political decision. Let's get it out into the 
political arena -- identify the people, and let the sense of responsibility of the 
politicians govern the abuse of the system. The other side is, of course, the one 
that we had in our own group, of trying to make it bipartisan. It is more difficult 
to decide which is the better way to go. I personally have come to the conclusion

•
 that I have a slight preference for our original proposal. Maybe I'm an idealist.
 
Maybe you can't keep it non-political, that may be an idealistic stance. But some
how or another I'd kind of like to give it a bit of a go. But I wouldn't feel too 
badly if it were decided, which is an entirely different concept, that it is better 
to make it political, better to identify the people and make them responsible -- as 
any politician is for his actions. Even though it is partisan. I could buy either 

•
 one of those.
 

Mrs. Eriksson: We were talking a little bit, Dick, about possibly combining them. 

Mr. Carter: I'm not sure they are compatible. It seems to me they are two almost 
diametrically opposed positions.

• Mrs. Eriksson: If you change the board the way the committee had agreed to, then 
I.think Mr. McElroy's staff proposal is meaningless. 

• 
Mr. Carter: I don't quite agree with that. It has a little different flavor. I 
think his idea of a staff, and I think the idea of a delay of a time for the public 
to get involved, are good. 

Mrs. Eriksson: Perhaps those things could be added. But it seems to me that if 
we were to go the committee's way on the board, you would not want to have that 
strictly partisan kind of staff. That's what I mean. 

• Mr. Carter: No, it would have to be in the context of a so-called non-partisan 

• 

approach. Something like our Commission. Or even more like Nolan's elections:eommis
sion. Nolan came out, and we have such great respect for his judgment as being 
practical as well as sound, and he made quite a statement that the elections commis
sion is quite involved in partisan politics, in po1itics,not necessarily partisan, 
and had found that the approach that we talked about for the elections commission 
had worked very well, to date, and that he was therefore optimistic that the kind 
of commission that we talked about for apportionment would have a similar approach 
and responsibility. That's one of the reasons I hate to give it up without a try. 

Mrs. Sowle: It is very appealing to me. 

• Mr. Carter: My last point was maybe we should submit alternatives to the Commission. 
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Mrs. Sowle: Yes, I had raised that. I think that's a good idea. It seems to me 
the publication portion could be combined with our proposal. Mr. McElroy's pub
lication language. 

Mrs. Eriksson: Yes, to provide a specific period of time that it must be published 
and made available before the plan is adopted, and then you have a final meeting at 
which the board would be required to at least acknowledge that there had been pub
lic comment, if nothing else. 

Mrs. Sowle: How different is the composition of the elections committee from our 
committee proposal, ending up with the toss of the coin? 

Mrs. Eriksson: The elections commission consists of five persons, and four of them 
are chosen from each party by the secretary of state, but from lists submitted by 
the parties. And then those four choose the fifth. They choose their chairman. 
And of course, that basically is what we have. But then we have an alternative if 
the members do not choose. The lottery. And it was Representative Fauver's pro
posal that he would rather not go with the lottery but with the chief justice who 
would be the ultimate deciding factor. 

Mrs. Sowle: Now, if there were a stand-off on the elections commission, is there 
an alternative? Does the chief justice then appoint somebody as the fifth person? 

Mrs. Eriksson: No, there is no provision. And of course that worked. I suppose 
what they would do is just simply dissolve that commission and then the secretary 
of state would have to pick another four, if they didn't agree on a chairman. 

The committee agreed to postpone further discussion until the matter of Section 4 
of Article II was resolved. 

Mr. Carter: I am personally persuaded, after reading the minutes and so forth, that 
logic is all on the side of removing that provision of the Constitution. I would 
certainly be prepared to vote in favor of it. My biggest concern is the question 
of educating the public on the rationale behind it rather than just the logic behind 
it. But I would hope that the committee and the Commission would come out four 
square for it, which would be helpful, and that the Ballot Board does a good job. 
I think a lot of this depends on the way we write it up, explaining the reasons for 
it. 

Mrs. Sowle: I have one question on the second paragraph of Section 4. I know 
Senator Gillmor, it is your main concern that the compensation problem be removed. 
Is there a federal counterpart that covers creation of an office? 

Senator Gillmor: I do not know. 

Mrs. Eriksson: I don't think there is. 

Mrs. Sowle: Well, I didn't think it was federal constitutional. I don't recall 
anything in the Federal Constitution. 

Mr. Carter: I doubt it very much. There might be a statute, but I wouldn't think 
there would be anything in the Constitution. 

Senator Gillmor: If there is a feeling to keep that provision for creation of an 
office, I would certainly support that, but I think the thing that is causing prob
lems is the compensation. 

Mrs. Sowle: I would have no objection myself to eliminating the whole paragraph. 
simply raise the question whether it would be easier to sell to the public. 
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Mr. Carter: It would probably be more difficult. 

Mrs. Sowle: To leave it with just the compensation removed? 

Mr. Carter: Yes. I agree with the theory. I would have no objection to it, and 
I think this is something the Commission will probably address themselves to, but I 
think anytime you focus in on an issue on compensation, it is difficult to sell. 

Senator Gillmor: That's a good point. Do you want a motion on the deletion of the 
second paragraph? 

Mr. Carter: How do you feel, Bob, about that second paragraph? 

Mr. Huston: I read the correspondence and agree that it does prohibit competent 
people from getting in. Actually, when you gee right down to it, with the size of 
the legislature, you are not going to get too much breach of a sense of responsibil 
ity. 

Mr. Carter: Not in this day and age. This is an 1851 provision, I assume, and in 
those days I can see why it was needed, but not today. 

Senator Gi1lmor: I'll move that the What's Left Committee recommend deletion of 
the second paragraph of Article II, Section 4. 

Mrs. Sowle seconded the motion•. All present voted "yes". 

Mr. Carter: It is unanimously carried by those that are present. Hopefully, the 
staff can prepare a position paper on why this is. I assume you will go back with 
your usual acumen and point out when this was adopted, the circumstances that were 
related thereto, the circumstances have changed and that it is against the public 
interest today to have this as a continuation. Now I guess we can go on to the 
apportionment question if there is no further discussion on that. 

I think John McElroy has in a very practical way identified the major problem, 
which is getting this thing in the public eye before it is adopted. I thoroughly 
support that position. That, I think, is relatively easy to do and I saw no evidence 
that anyone disagreed with that observation at the last committee meeting. The 
other question is the nature of the commission, and here, I find two diametrically 
opposed philosophies, either one of which I could buy. One is that it is a political 
process, it is a partisan process, and you might as well recognize that, and the 
best answer for that is to bring it out in the open and rely on the good faith of 
the publicly elected officials being in the public eye. The other one is the com
mittee approach which is basically an attempt to get it out of partisan politics and 
into a public spirited group of people. I find considerable support for that argu
ment, too, but I could buy either one. 

Senator Gi1lmor: Personally, although you may not be able to get the strict parti 
sanship removed from the process, I personally think you might be able to make some 
improvement there. I think it's worthwhile making an effort to come up with some
thing that does not operate in a partisan way. Basically, I think the only way you 
could do that is to have two groups of partisans who have to agree on the seventh 
person. That is an awful lot of responsibility to put on one person. I'm not sure 
whether it should just be one swing vote or maybe three, but I think it is worth 
the effort to try to do it. 

Mrs. Eriksson: That's an interesting thought. 

Mr. Carter: Have them agree on three instead of one. 

Senator Gi11mor: That is a tremendous onus to put on one person. 
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Mrs. Eriksson: If you were going to have three, you might not have this problem 
of needing the lottery. They might be able to agree on three. 

Mr. Carter: I think you have the same basic problem with either one. 

Mrs. Sowle: If they were to select three, might they say, '~e'll give you one re
publican, weill! give you one democrat II , and then they'd still get down to one, that 
was going to be the deciding. 

Senator Gillmor: That's possible. I don't know how that would work. 

Mr. Carter: I think you would still get down to the one guy. (Mr. Aalyson arrived.) 
We went through first that question of the second paragraph of Article II, Section 4, 
on the question of compensation, and it was the unanimous recommendation of the com
mittee that we strike that second paragraph. There was some discussion on just re
moving the compensation question and leaving the creation language in, and I think 
it was the feeling that that would be a tougher nut to sell. The big problem is 
selling this rather than the merits of it, and the public understanding it. So we 
decided that the best thing was to just omit the whole paragraph and try that. 
Would you support that change? 

Mr. Aalyson: Yes. 

Mr. Carter: Now, on the apportionment thing we just basically stated that we liked 
John McElroy's approach, as to having the thing out in the public arena and with the 
proper staff. Then the question is whether we should buy the frankly political pro
cess and keep that in, or to have a nonpartisan approach for the commission, along 
the lines of our previous discussion. 

Mr. Aalyson: In our previous discussions, it was still going to be fairly partisan, 
wasn't it? We were just going to change the makeup of the commission. 

Mr. Carter: The seventh man would become the key. Skip suggested maybe three in
stead of one, selecting three people, might improve the situation. And then Katie 
said aren't we going to be back to the same problem? The republicans would appoint 
a republican, the democrats would appoint a democrat, and you are still down to the 
third man. 

Mrs. Sowle: Would it help to have a motion on it for purposes of discussion? 

Mr. Aalyson: If you've got some admirable suggestion, yes. 

Mrs. Sowle: My proposal would be two-fold. One, to present alternatives to the 
Commission. One would be Mr. McElroy's proposal pretty much as it stands. The al 
ternative proposal to present to the Commission, with the committee's recommendation, 
would be to resubmit the apportionment board as the committee previously proposed 
to the Commission in the report of September 1, but combine that proposal with the 
publication principle of Mr. McElroy's. 

Mr. Carter: And the appointment of staff, I suppose. 

Mrs. Eriksson: In a partisan fashion? 

Mr. Carter: No, I think it would have to be the commission would be empowered to 
appoint the staff. 

• 

• 

• 

• 

•
 

• 

• 

• 

• 
Mrs. Sowle: They would have to be empowered to appoint it. I'm not sure if we go
 
with the bipartisan commission, we need to have staff in the constitutional provision. ..
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Mr. Carter: That's the question. Obviously, you need staff. I think that's the 
point. Now whether it has to be in the Constitution is another question. 

Mr. Huston: Let me ask a question. Are we still going to bring the United States 
Representatives into this? 

Mr. Carter: That's another question. 

Mr. Huston: If we were not, we're going to have to reconstitute a commission. 

Mr. Aalyson: I have a third suggestion, as to whether we shouldn't provide, since 
the ballot board is concerned with the electoral process and this really is too, 
for the ballot board to be the one who explains or publishes or disseminates or 
otherwise gets before the public the apportionment. 

Mr. Carter: As a procedural matter? 

Mr. Aalyson: Yes. 

Mrs. Sowle: The method of publication could be left to legislation, and the general 
assembly might want to employ the ballot board in a kind of informal prior discussion. 
Another aspect of publication was brought up and Mr. Huston suggested that in addi
tion to a constitutional requirement of publication this could be a requirement that 
the proposal be made part of the public record so that it would be very clear the 
public would have access to it. So we would require both that it would be part of 
the public record and that it be published. The method of publication could either 
be left to legislation on one hand or it could be required in the constitutional 
prOVision on the other hand. But at least if it were part of a public record, 
there would be no way to evade public access. I think that would be a good change 
no matter which form was adopted -- that we add that it be part of the public record. 

Mr. Aalyson: Do you want to tncorporate in one or the other of these recommendations 
to the Commission the recommendation of the Council of Churches? 

Mrs. Sowle: No, I was not proposing that as part of my recommendation. 

Mr. Aalyson: You all recall What that recommendation was: that there be the oppor
tunity for persons other than the members to submit proposals. 

Mr. Carter: My feeling on that is that we shouldn't structure the Constitution to 
prevent that. I'm not sure that it has to be in the Constitution. Any public group 
or person could corne forward with a proposal. 

Mr. Huston: Is the ballot board a constitutionally created body? 

Mrs. Eriksson: Yes it is, it was part of our proposal for the wording of ballot 
language on constitutional amendments. 

Mr. Aalyson: The reason I suggest it is because I think it will have an easy mech
anism for disseminating this type of material. I don't know, though, whether it 
does or not. If it has a mechanism for explaining a constitutional amendment it seems 
to me that the same facilities could be used although I don't know what explanations 
would be necessary in an apportionment. 

Mr. Carter: That's the problem I have. It seems to me that it would be in the 
transmittal function that they would have more of a role to play and it seems to me 
you could give that directly to the apportionment commission without the necessity 
for the ballot board.e 
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Mrs. Eriksson: Actually the present language does require that the plan be published. 
Of course, at the present time that is not until after it is adopted. 

Mr. Carter: That's the problem. 

Mrs. Eriksson: And the difference here is that it would be published before. But 
I have difficulty seeing what the ballot board could do other than maybe giving sta
tistics which are essentially not meaningful to most members of the public. If a 
map is published, or separate maps in different areas of the state so people can 
examine where they are going to be, that's about the best kind of publication. 

Mr. Huston: Isn't the publication just a mechanical process? 

Mrs. Eriksson: More or less. 

Mr. Huston: Much more so than an editorial process such as the ballot board •••• I 
would think that you also have a problem in connection with the publication as to 
how many of these proposals are you going to publish, just the one that the commis
sion is proposing, or are you going to publish the suggestions of people that make 
comments to the staff. In order for the commission's proposal to be really looked 
at by the public, you almost should have some contra proposals. Now, do you want 
to go to the expense of having to publish all of these or do you want to make them 
available to the parties interested•••• 

Mrs. SoWle: By making them part of a public record? 

Mr. Huston: The latter to me would be more sensible than to engage in major publi
cation throughout the state in the various newspapers. 

Mr. Carter: You might have ten proposals. 

Mr. Huston: Yes, that's what I say, and if they are made available to interested 
parties in some manner, shape or form, I think that really takes care of the public 
notice. You could publish a public notice that the proposals are available by 
writing to so and so or contacting so and so. I think that would be the least ex
pensive way and the more practical way of approaching it. 

Mr. Aalyson: The idea is to get the various proposals, or, as I understand Mr. 
McElroy's suggestion, only the one adopted or proposed for adoption would be published. 
But if the idea is to expose this process to public view, I'm not so sure that we 
should quibble about some expense of publishing the thing throughout the state so 
that the public knows. It's tough enough to get the public to participate if they 
have to go some place and get something as opposed to reading it in the newspaper. 

Mr. Huston: I'm inclined to agree with you with regard to the staff's proposal. 
think that should be published. So that the public would have something to comment 

on. But then the public comment should be made available to the other parties in
terested. 

Mr. Carter: And if we simply made sure there were public records and access to the 
public domain, the proceedings of the staff and suggestions to the staff, I think 
that would be satisfactory. 

Mr. Aalyson: I agree. 

Mr. Carter: Skip, I want to make sure we get your comments, particularly on this 
congressional problem. 

Senator Gillmor: I would prefer to see it stick strictly to the legislature, but 
I don't have strong feelings on whether y~_o~ght to cover the Congress. too. 

• 
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Mr. Carter: I was rather persuaded by Mr. McElroy's approach. In essence, rather 
than incorporating it in the Constitution, to give the legislature the opportunity 
to go through this process if they wanted to do so. If they did not, go some other 

• way. As a practical matter I think that's probably the only thing that would be of 
interest to them. I think that's probably the best way to proceed, myself. 

Senator Gillmor: Yes, I could certainly support that type of approach. 

Mr. Carter: In other words, rather than having a constitutional mandate to include 

• congressional districting, leave that up to the legislature. From a practical 
standpoint, I think that's the only way it would go. I have a preference for in
cluding the congressional districting as a part of this process, but I think there 
are hurdles in doing that practically, and there is some validity to this argument 
that was stated at our Commission meeting that it is one of the few reins that we 

• 
have on congressmen to tie them to the interests of the state. I think there is 
some validity to that argument. 

Mrs. Eriksson: If you are going to permit the general assembly to include congres
sional districting in this board if they want to, would you also want then to say 
that the general assembly could add congressmen to the apportionment board? 

•
 Mr. Carter: Yes.
 

Mrs. Eriksson: Otherwise, it might be unconstitutional for them to do so. 

Mr. Huston: An argument for including the United States Representatives in the dis
tricting is that it would give the commission more to deal with and it gives them 

• the opportunity to say it's. a political process -- more of an opportunity to "swap 
horses", you might say. It gives them more to trade. That's one of the practical 
aspects of the thing. 

•
 
Mr. Carter: Getting back to Katie's motion, should we submit two alternative motions
 
to the Commission? Obviously the details in both have to track with the concept,
 
but the question is whether we should submit two.
 

Mr. Aalyson: In essence, the difference between the two propositions that we would 
submit under your motion would be the change in the makeup of the board. 

Mrs. Sowle: The basic change would be to adopt the publication ideas and the period

• of time, and the four week period of time it would be open for public discussion and 
debate before a final decision is made. 

Mr. Aalyson: I'm wondering whether this committee couldn't make a decision as to 
whether it would be preferable to proceed in the fashion we now use, or whether 
we should propose our own changed board? 

• Mr. Carter: We could do it on a preferred alternative basis. 

Mrs. Sowle: We could say this committee prefers the original committee proposal 
as we have now amended it. However. if the Commission rejects that the first round, 

• 
we think this is worth considering, too. I think Mr. McElroy's proposal is a 
great improvement over what we have now. I like our proposal as modified. So I 
think we could recommend that we like one better than the other of what we propose. 

Mr. Aalyson: If we like one, why make two proposals? 

Mr. Carter: As a practical matter, to take advantage of the time that we have. 

• Mrs. Sowle: Especially if we have only one more Commission meeting.and they turn 
f-nnl". 
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ours down. it seems to me. at that point. I would very much like for the Commission 
to consider Mr. McElroy's proposal because as I said. I do think it's a great im
provement over the present provision. 

Mr. Huston: Do we actually have to have two complete proposals, or could we have 
a proposal and in the controversial areas have alternatives? 

Mr. Aalyson: Actually, the only thing where we feel that there might be some room 
for difference is about the first paragraph -- the make-up of the commission. 

Mr. Carter: It has some ripple effects. 

Mrs. Sowle: Yes, the main ripple effect of Mr. McElroy's proposal seems to be 
the importance of including a staff provision. 

Mr. Carter: I think we would almost have to have two alternatives if we would ex
pect to have some action on the thing. 

Mrs. Eriksson: His is very detailed with respect to exactly what the staff does - 
they present it and then the apportioning persons may amend the plan. and it is a 
very detailed and comprehensive proposal with respect to how they operate. With 
the major emphasis being on the staff. 

Mr. Aalyson: Are you suggesting that maybe it's a little too detailed to be included 
in the Constitution. Ann? 

Mrs. Eriksson: Given his concept of where the emphasis should be placed, I would 
suppose that he would think that this is the only way to do it. And I would not 
suggest that you modify his proposal. I think that if you want to present the whole 
thing as an alternate it would be better than attempting to modify it. Because his 
concept is so geared toward this one idea that I think it would be difficult to play 
with this without removing something that he would think would be terribly essential. 

Mr. Carter: It reminds me a little bit of the initiative and referendum. This is 
one area where you have to get fairly detailed in the Constitution for it to have 
the effect that you desire. 

Senator Gillmor: If we go the non-partisan or bi-partisan route. do we really even 
need any provision in there on staff? 

Mr. Carter: Only to make sure that the authorization is there. 

Mrs. Eriksson: It had been my assumption all along that they would have to appoint 
some staff. The only thing that we had in the draft was "the general assembly shall 
appropriate money for the operation of the commission." I assumed that meant 
appointing a staff. Maybe we should add "including appointment of necessary staff 
persons" or something like that. to make sure that it's clear. 

Mrs. Sowle: One point that Mr. McElroy made with regard to staff that I thought 
was very interesting was that if you don't require a staff, the persons who actually 
draw the plan are persons employed by the political parties. I thought that was a 
very important point. 

Mr. Aalyson: So did I. 

Mr. Carter: I do think that we ought to provide for staff in the Constitution to 
make it clear that the staff is part of the procedure. 

Mrs. Eriksson: You really cannot do it without somebody who is devoting some time 
to census figures. It's a complicated process now •..... ,....,.".. ..... 
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Senator Gillmor: It sounds real good. If we go the non-partisan route we just 
provide for staff and basically that's it, and then if we go the partisan route 
we're going to specify the partisan staff. And then with the notice provisions, 
think that's excellent. 

Mrs. Eriksson: In the Committee's proposal, do you want to give any reconsideration 
to the lottery question with respect to Representative Fauver's proposal? 

Mr. Carter: His proposal was the .s.upreme Court? 

Mrs. Eriksson: Right. 

Mr. Carter: My own view is the lottery is the best thing that I've heard. I 
certainly would be open to any improvements on it. But I'm still persuaded that 
that's a pretty powerful incentive to make a balanced commission. Maybe not nonpar
tisan, but balanced. 

Mrs. Sowle: I would almost prefer no alternative, as is the situation with the 
elections commission, to .anything but the lottery. 

Mr. Carter: Are we all agreed that we are going to leave the congressional thing 
as an option for the 1eg~lature in both proposals? 

All agreed. 

Mr. Aalyson: From the mechanical standpoint, Katie, are you proposing that we re
submit our previous proposal or submit a proposal which in effect incorporates Mr. 
McElroy's suggestions except for the make-up of the commission and the staff? 

Mrs. Sowle: At a minimum, this almost gets to be a drafting problem and we have 
discovered that you can't draft in a committee. I would like to incorporate into 
our proposal, the heart of his proposals that I see transferrable -- the four week 
period. His is a little more elaborate than that and ours could be too. But I 
would think a minimum of that four week period during which the public has an oppor
tunity to study, comment, and so forth, would be appropriate. I would like to men
tion two changes that I would like to see made in Mr. McElroy's proposal, and to 
the extent applicable, would transfer them to the amended committee proposal. On 
page 2, he requires that at the second meeting of the apportioning persons, as he 
calls them, "such plan shall be reported by the staff director to the apportioning 
persons at a public meeting." I think that it would be good to have a public notice 
requirement of the public meeting in that paragraph. 

Mr. Carter: Pursuant to so many days notice. I think that's an excellent idea. 
I think it's inferred but I think it's better to make it explicit. 

Mrs. Sowle: Yes, then at the end of the full paragraph on page 2, to write into 
the publication requirement a provision that the proposed amendment shall be a 
public record, so that people have access to it. And there are public record re
quirements by law, certain consequences attached to a document being a public record. 

Mr. Aa1yson: I like that, but I'm going to suggest that all of the records of this 
apportionment staff and commission should be public. 

Mrs. Sowle; I agree entirely with the principle of that. 

Mr. Aa1yson: What I am interested in is the opportunity to get before the public 
the minority view in the argument or discussion of the apportionment proposal. 
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Mr. Carter: That fits in, of course, with Mr. McElroy's thought. This is an ad
versary process, and the best way to do it would be on the basis of full knowledge 
of the process as it takes place. 

Senator Gillmor: Do we have a provision in there dealing with a vacancy? Supposing 
one of the apportioning persons dies? 

Mrs. Eriksson: Our proposal says that a vacancy should be filled in the same manner 
as the original appointment. 

Mrs. Sowle: I would be perfectly a~reeable that a broader pUblication reqUirement 
be written in. 

Mr. Carter: Could we use the word "available for public inspection"? I don't know 
the implications of making it a public record. I don't know the difference. 

Mr. Aalyson: I'm not sure either. I think that's what you intend, Katie, isn't it? 

Mrs. Sowle: Yes. 

Mrs. Eriksson: Perhaps what you want to do is include also that all proposals made 
to the commission be available for public inspection, both the proposals and the 
comments made on the commission's plan. You have the commission plan exposed to 
public view for four weeks, and either before or during that four week period some
body may come to this board or commission with their own proposal or comments. It 
seems to me that might be what you want to make sure was available for public in
spection. 

Mr. Aalyson: I think what maybe I have in mind, and I haven't said it so far, is 
it seems to me that the operation of this staff and this board should be fairly sim
ilar to the operation of this committee and Commission. The public ought to be able 
to sit in and to comment and to examine any proposals that are made. 

Mr. Carter: Couldn't we make that statement -- all meetings shall be open to the 
public? 

Mrs. Eriksson: Yes, I don't think there is any problem with that. I think that as 
staff people are sitting down and adding and subtracting and punching things into 
computers, it's pretty hard to say what records there are to be public records, be
cause you have a lot of pieces of paper and you are going to throw a lot of them in 
the waste basket before you come up with something. 

Mr. Aalyson: Open to public inspection I think is better terminology. 

Mrs. Eriksson: Yes, and certainly any plans that are suggested to them and comments 
on it and whatever the members themselves say, certainly the meetings should be 
public. There is no problem with writing that in. 

Mrs. Sowle: The meetings to the public and correspondence, communications, pro
ceedings of the commission. 

Mrs. Eriksson: That would be a good way of doing it. 

Mr. Carter: "All communications shall be available for public inspection." 1 'm 
wondering, on the mechanics of doing it, whether we shouldn't have a subcommittee 
of this committee work with Ann to review what she has done and so forth, and 1 'm 
thinking particularly of Craig and Katie since they are in Columbus, and I'm won
dering if we couldn't do that, to get the proposal before the Commission. 
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Mrs. Eriksson: And you have in mind presenting, again, the committee's proposal, 
with no change in the board itself, adding this language on public comments and 
public meetings as a recommended proposal, and taking out the congressional and 

• making it optional with the legislature as Mr. McElroy has it. And then as an al 
ternate to present Mr. McElroy's proposal as it is'with the public things modified 
as we were just talking about? 

Mr. Aa1yson and Mrs. Sowle were named a subcommittee to review the draft before 
sending it to the committee for comment, so that it can be presented to the next 

•
 Commission meeting.
 

The meettng was 

•
 

•
 

• 

•
 

•
 

•
 

• 

• 

adjourned. 
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Ohio Constitutional Revision Commission 
Elections and Suffrage Committee 
August 6, 1974 

Workmen's Compensation 
Article II, Section 35 

Among the constitutional amendments which came out of the 1912 Constitutional Con
vention was an amendment to the Legislative Article, enabling the Legislature to pass 
laws governing a program of workmen's compensation to be administered by the state. 
Proposal No. 24 was passed by the convention without debate, and adopted by the electors 
to become effective January 1, 1913. The language adopted read: 

Article II, Section 35. For the purpose of providing compensation to 
workmen and their dependents, for death, injuries or occupational diseases, 
occasioned in the course of such workmen's employment, laws may be passed 
establishing a state fund to be created by compulsory contribution thereto 
by employers, and administered by the state, determining the terms and con
ditions upon which pa>~~nt shall be made therefrom, and taking away any or 
all rights of action or defenses from employes aud employers; but no right 
of action shall be taken away from any employe when the inju~, disease ..~ 

death arises from failure of the employer to comply with any lawful require
ment for the protection of the lives, health and safety of employes. L~ws 

may be passed establishing a board which may be empowered to classify all 
occupations, according to their degree of hazard, to fix rates of contri 
bution to such fund according to such claSSification, and to collect, adminis
ter and distribute such fund, and to determine all rights of claimants thereto. 

The absence of ext~nsive discusvion on the proposal at the 1912 Constitutional Con
vention should not b£ ~nt~rpreted as indicating that the concept of workmen's compensation 
described in the amendment was not controversial. In fact, the resolution of cases in
volving industrial accidents by proceciures established by the legislature was a radical 
departure from the e:ci~ting method of resolving such cases. The early history of 
workmen's compzr.sation laws included several challenges to the constitutionality of such 
laws. Constitutional a~guments appear to have been laid to rest by the adoption of 
amendments to the constitution authorizing the legislature to enact workmen's compensation 
laws, and an examination of the arguments ~~y serve as a guide in deciding wnether or 
not the present constitutional provision should be retained, amended, or repealed. 

History 

The idea of workmen's compensation originated in Germany, under the government of 
Bismark, in 1884. Prior to that time, if a person was injured on the job, in order to 
collect compensation he had to prove in a lawsuit that the injury resulted irom negli 
gence on the part of the employer. The injured employee carried a heavy burden in 
proving that the employer was at fault, and that the accident did not result from some 
carelessness on the part of a fellow employee, or because of some overs{ght of the 
injured employee. Of course, the employees did not win too often, since the task of 
proving absolute negligence on the part of the employer was a difficult task. If the 
injured employee was able to trace the negligence directly back to the employer, the 
money awarded was often a large sum that either the employer did not have, or could 
not pay without hardship to his industry. The concept of workmen's compensation pre
sented by Bismark appealed to the capitalists and the workers. To the employers, it 
offered an available fund to payoff compensation awards without jeopardizing the 
industry itself. To employees, it offered financial aid together with adequate medical 
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aid. 

In the United States, the first comprehensive workmen's compensation law was adop
ted in New York in 1910, to overcome the inability of employees to recover damages for 
medical expenses and loss of income resulting from industrial accidents. The employee, 
prior to that time. had only one recourse available to him to collect damages on a job
related injury. and that involved time-consuming and costly litigation. The employer 
in the 19th century had three common law defenses: contributory negligence. the vol
untary assumption of risk. and the fellow-servant doctrine. The voluntary assumption 
of risk defense was based on the individual's right of contract. The fellow-servant 
doctrine rendered the employee unable to recover if the injury resulted from negligence 
of a fellow employee. 

Ohio History 

In 1851, in the case of Little Miami v. Stevens. the court adopted an exception 
to the fellow-servant doctrine. the "vice-principal" exception. whereby a supervising 
or directing employee was not a fellow servant. Although the Ohio court decision was 
a step forward, the employee rarely emerged the victor from the costly litigation. 
In 1904, the assumption of risk. doctrine was modified by the adoption. in Ohio, of 
the Williams Bill, which provided that the fact that an employee knew of his employer's 
negligence or omission to guard and protect his machinery and place of employment could 
not operate as a defense for the employer. Two laws passed in 1910, the Norris and 
Metzger bills, further modified the employers' common law defenses by abolishing the 
defense of contributory negligence and modifying the fellow servant and assumed risk 
defenses. The notion of "comparative negligence" was substituted and applEd to certain 
dangerous employments, attempting to gauge whether the employer was guilty of gross 
negligence or the employee's negligence was only slight. These modifications still 
did not end the necessity of the employee's resorting to court action in order to obtain 
compensation. 

The 1910 New York statute established the principle that the cost of industrial 
accidents should be charged to the industry rather than fall unevenly on individual 
employers. It specified eight classes of industries which were defined as hazardous. 
for which medical benefits and compensation were to be provided for injuries, regard
less of the cause or fault, except where the injured party was guilty of serious~ will
ful misconduct. The law was challenged on three grounds in rves v. South Buffalo Ry. Co. 
201 N.Y. 271 (1911): that it violated the due process clause of the federal and state 
constitutions, that it violated the right to trial by jury, and that it violated the 
equal protection clause of the 14th Amendment to the federal constitution. The Court 
of Appeals found no basis for violation of the equal protection clause; nor did it 
agree on the issue of the denial of the right to trial by jury. The Court, however, 
did sustain the contention that the law violated due process, by finding that the 
police powers were not broad enough to enable the state to require that an employer 
compensate an injured employee, when the injury or death occurred through no fault of 
the employer nor any violation of the employer's duty to the employee. Furthermore, 
the court said that to sustain an exercise of police power, the court "must be able 
to see that (the legislation) tends in some degree to prevent some offens.e. or eVil; 
or to preserve public health, morals, safety and welfare; (that) if it discloses no 
such purpose, ••• (it) is clearly calculated to invade the liberty and property of private 
citizens ••• " (1) In the storm of protest that surrounded the decision, a constitutional 
amendment permitting the legislature to enact laws protecting the health and safety of 
employees was drafted and adopted, which became part of Article I, Section 18 of the 
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New York Constitution. 

"Because of distrust of the courts, the section was drafted with a particularization 
better suited to legislation than to a constitution. The Legislature then enacted, 
and in an excess of caution, re-enacted, the forerunner of our present law. The 
new law was quickly challenged. With a minimal reference to the newly adopted 
amendment, the court reversed itself. It now found that federal constitutional 
due process was not infringed (relying on the very federal cases it had first 
rejected as not applicable) and that the reserve police power of the state was 
more than adequate to deal with the matter." (2) 

The United States Supreme Court, in reviewing the constitutionality of the act, found 
no violation of due process, and said that the subject matter:of the law bore so close 
a relation to the protection of the lives and safety of those it concerned, that it 
was properly within the police power of the state~ 

The first workmen's compensation law in Ohio was passed in May, 1911, and was elec
tive in nature, applying to any employer who employed five or more workers. If an em
ployer amenable to the law elected to participate, he was not liable to respond at 
common law for damages, injuries .or death of employees. Failure to participate by em
ployers amenable rendered them liable for damages, and denied to the employer the common 
law defenses of contributory negligence, voluntary assumption of risk, and fellow-servant 
relation. A challenge to the constitutionality of the law was made, reaching the Supreme 
Court in State, ex reI., v. Creamer, 85 O.S. 349 (1912). The poi~ts of argument raised 
embraced several issues: police power; taking private property without due process of 
law; due process of law - jury trial; interference with freedom of contract; impairment 
of existing contracts; arbitrary classification; conferring judicial powers; taxation 
for private purposes. The Court, emphasizing the voluntary nature of the act, upheld 
the constitutionality of the provision. Reference is made to the Court's decision in 
the 1912 Debates, by Mr. Cordes, the sponsor of the proposal, in his address to the 
Convention. He said: 

"Proposal No. 24 undertakes to write into the constitution of Ohio a constitutional 
provision making secure the workmen's compensation law passed by the last legis
lature, and declared constitutional by the Ohio supreme court by a vote of 4 to 2. 
tabor asks that this proposal be adopted, because we believe that by writing it 
into the constitution, it will make it possible to continue this beneficial 
measure without any further fear of a constitutional question being raised again 
on this matter. It will also given an opportunity to still further improve the 
law to meet modern conditions of employment as they may arise." (3) 

The 1912 constitutional amendment gave authority to the legislature to pass laws 
providing for a State Fund to be created by compulsory contribution from employers only. 
Under the~ terms of the 1911 law, employers contributed 90% and employees contributed 
10%, voluntarily. Following the adoption of Article II, Section 35, the legislature 
passed a compulsory compensation act, and established the Industrial Commission to replace 
the Board of Awards charged with administering the fund under the 1911 act. Constitu
tionality of the amendatory law was challenged and upheld in Porter v. Hopkins, 91 Ohio 
St. 74 (1913). In an article entitled lithe Ohio Compensation System" in the Ohio State 
Law Journal, vol. 19, pp. 541 (t958) James Young, former administrator of the Bureau 
of Workmen'$ Compensation, comments on the Supreme Court decision: 

tilt is apparent, therefore, that the authorization for legislative enactment in 
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the field of workmen's compensation has a two-fold course. It flows from 
article II, section 35 of the Constitution and also from the inherent police 
power. The adoption of article II, section 35, did not, through specific grant 
of power, alter the fundamental source of authority. Rather, the constitutional 
grant is an implementation of the general and the validity of compensation"legis
lation rests upon the authorization of the police power as well as the specific 
grant." (4) 

What emerged from the constitutional provision was a workmen's compensation system 
where recovery is based upon the fact of injury, and not upon its cause, making fault 
an· irrelevant consideration. The replacement of the common law system by the workmen's 
compensation system transferred the decision-making process from the courts to the 
legislature and administrative board appointed pursuant to law. 

In 1921, a legislative act was passed consolidating state administrative functions 
into several departments directly responsible to the Governor. The Industrial Commission 
became part of the Department of Industrial Relations, with the primary function of 
acting as an administrative court on claims under the \o1orkmen's compensation act. The 
Commission was returned to its independent status in 1934, after an investigation of 
the Depression-related funding failure concluded that the Industrial Commission should 
be the sole administrative body for workmen's compensation. 

In 1924, Article II, Section 35 was amended to take away the right of an employee 
to sue at law when injury or death resulted from failure to comply with lawful require
ments for protecting health and safety. The amendment provided for the board to hear 
the case alleging failure to comply with such requirements, and upon finding that injury 
or death resulted from the employer's failure, the board shall add to the usual amount 
of compensation between fifteen and fifty percent of the maximum award established by 
law. The amended section expanded upon the powers of the board alld required industry 
to pay a certain amount to a fund used for investigating industrial accidents. 

The section, as amended in 1924, remains unchanged in our present constitution. 

Article II, Section 35. For the purpose of providing compensation to 
workmen and their dependents, for death, injuries or occupational disease, oc
casioned in the course of such workmen's employment, laws may be passed 
establishing a state fund to be created by compulsory contribution thereto by 
employers, and administered by the state, determining the terms and conditions 
upon which payment shall be made therefrom. Such compensation shall be in lieu 
of all other rights to compensation, or damages, for such death, injuries or 
occupational disease, and any employer who pays the premium or compensation 
provided by law, passed in accordance herewith, shall not be liable to respond 
in damages at common law or by statute for such death, injuries or occupational 
disease. Laws may be passed establishing a board which may be empowered to 
classify all occupations, according to their degree of hazard, to fix rates of 
contribution to such fund according to such classification, and to collect, ad
minister and distribute such fund, and to determine all rights of claimants 
thereto. Such board shall set aside as a separate fund such portion of the 
contributions paid by employers as in its judgment may be necessary, not to 
exceed one per centum thereof in any year, and so as to equalize, insofar as 
possible, the burden thereof, to be expended by such board in such mann~r as 
may be provided by law for the investigation and prevention of industrial ac
cidents and diseases. Such board shall have full power and authority to hear 
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and	 determine whether or not an injur.y,disease or death resultecl because of 
the	 failure of the employer to comply with any sped.fic requirement for the 
protection of the lives, health or safety of employes, enacted by the General 
Assembly or in the form of an order adopted by such board, and its decision shall 
be final; and for the purpose of such investigations and inquiries it may appoint 
referees. When it is found, upon hearing, that an injury, disease or death 
resulted because of such failure by the employer, such amount as shall be found 
to be just, not greater than fifty nor less than fifteen per centum of the 
maximum award established by law, shall be added by the board, to the amount of 
the compensation that may be awarded on account of such injury, ~.disease, or 
death, and paid in like manner as other awards, and, if such compensation is 
paid from the state fund, the premium of such employer shall be increased in 
such amount, covering such period of time as may be fixed, as will recoup the 
stale fund in the amount of such additional award, notwithstanding any and all 
other provisions in this constitution. 

From 1934 to 1955, the three-member industrial Commission retained all authority 
under the Workmen's Compensation Act. 

In 1955, the Bureau of Workmen's Compensation was created by the General Assembly 
headed by an administrator, appointed by the Governor with the advice and consent of 
the Senate. The duties of the administrator ,are set forth in Section 4121.121 of the 
Ohio Revised Code. 

"The administrator of the bureau of workmen's compensation shall be responsible 
for	 the discharge of all administrative duties imposed on the industrial com
mission in Chapter 4123. of the Revised Code, ••• 
(A) The administrator shall do all acts and exercise all authorities and powers 
discretionary and otherwise, which are required of or vested in the industrial 
commission or in any of its employees or subordinates in Chapter 4123. of the 
Revised Code, except such acts and such exercise of authority and power as is 
required of and vested in the commission in section 4121.13 of the Revised Code ••• 11 

The powers and duties of the Industrial Commission, whose three members are appointed by 
the Governor with the advice and consent of the Senate, are set forth in 4121.13 R.C. 

1 To investigate, ascertain, declare and prescribe hours of labor, safety devices, 
safeguards and reasonable means of protection for every place of employment. 

2 To investigate, ascertain, and determine reasonable classification of persons, 
employment. 

and 

3 To ascertain, and fix reasonable standards, and prescribe, modify and enforce such 
orders for the adoption of safety devices and other safeguards, including construc
tion, maintenance and repair of places of employment. 

4 To adopt rules governing the exercise of its powers, and rules to govern proceedings, 
investigations and hearings. 

5-··	 To "do all in its power ll to promote voluntary arbitration and conciliation of dis
putes and avoid strikes, lockouts and similar tactics. The commission may appoint 
temporary boards of arbitration to held resolve disputes betwe~n employers and 
employees. 

•
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The powers and duties of the administrator of the Bureau of Workmen's Compensation. set 
forth in section 4121.121, include, in addition to duties relative to staffing and running 
the bureau itself: 

It	 preparing and submitting to the industrial commission information and recommendations 
for the classification of occupations or industries. premium rates and contributions, 
amounts to be credited to 6urplus fund. 

"(E) ••• (to) prepare and submit to the commission such information as the admin
istrator may deem pertinent or the commission may require, together with the 
administrator's recommendations. for the determination by the commission of 
classifications of occupations or industries. of premium rates and contributions, 
of the amount to be credited to the surplus fund, of rules and system of rating, 
rate revisions and merit rating and of contributions to the administrative costs 
of the commission, the bureau of workmen's compensation, and the regional boards 
of review ••• " 

The workmen's compensation law, as of July, 1974, applies to all employers of one 
or more persons. Another point of note is that the money contributed by employers is 
divided into two funds. a public. fund and a private fund, each independent of the other. 
The public fund receives money from the state, including state hospitals and municipal 
corporations. townships and school districts, as well as hospitals owned by a politieal 
subdivision other than the state. The private fund receives income from private cor
porations and public corporations, as well as persons and firms engaged in private 
industry. 

Recommendations for change 

The Temporary State Commission on the Constitutional Convention of New York con
sidered the pros and cons of retaining a constitutional provision supporting workmen's 
compensation. The arguments reprinted below seem relevant to the work of the Ohio Con
stitutional Revision Commission, since the provisions of the two constitutions are 
similar, drafted about the same time, in the same climate of judicial decision. 

"Arguments cited in favor of retention generally: 
--The principle of assessing industry for the cost of industrial accidents, rather than 

having them fallon individual workmen. is of such vital importance to labor that its 
protection is of constitutional magnituee. 

--The present constitutional provisions were adopted precisely because a court overturned 
the first legislative effort to establish the principle. The protection and perpetua
tion of the principle cannot be left to the vagaries of court decisions. 

Arguments cited in favor of retention in its present form: 
--The present workmen's compensation law operates in derogation of certain rights of 

constitutional dimension. For example, the right of an employee to sue his employer 
in negligence is abrogated, even if the injury causes death; so also is the right to 
trial by jury. Both of these ricihts are protected elsewhere in the Constitution. 
The present Article IX, Section 18, expressly authorizes the abrogation of these 
rights. Without such authorization, the workmen's compensation statute may become 
vulnerable to constitutional attack on the grounds mentioned. 

Argument~ in favor of retention in simplified form:
 
--There can be no question that Article L~, Section 18, is couched in langua0e better
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suited to legislation than to a Constitution. It is, therefore, unduly restrictive. 
The subject maLter of workmen's compensation is highly complex. Granted that re
tention of the refere.nce in the Constitution is desirable, the Legislature 
should nevertheless be free to experiment with remedies fashioned for new problems 
as they arise. When changing conditions require modification of treatment, change 
in statute law is relatively simple compared to the cumbersome mechanics of consti 
tutional change. 

Arguments against retention: 
--Constitutional support of the workmen's compensation laws·,is unnecessary. The prin

ciples underlying such laws are now so interwoven in the fabric of modern industrial 
society that it is inconceivable that a modern Legislature would abolish the system. 
or that a present-day court would invalidate it. Since the present Convention has 
for one of its goals the simplification and reduction in size of the Constitution,
 
Artic Ie I, Sec tion 18, should be e limina ted." (5)
 

Looking at Article II, Section 35, it appears that several details, possibly 
legislative in nature, are contained therein. For example, the section requires th~t 

of employers' contributions to the fund, an amount not to exceed 1% in any year, be 
set aside for the purpose of investigation and prevention of industrial accidents. 
The time may come when 1% of the fund is not sufficient to conduct such investigative 
and preventive studies, and perhaps the constitution should be more flexible with respect 
to nllowing the necessary funding to be available. Another detail, which perhaps should 
be left to legislative discretion, is the mandate that when injury or death of an employ
ee results from failure of the employer to comply with lawful requirements, the addition
al award shall be between 15% and 50% of the maximum award established by law. 

The principle of workmen's compensation seems to be a vital concept, deeply in
grgined in our economic system, and perhaps the detail and forcefulness of a consti 
tutional provision that appeared necessary when the idea was new and not as popular 
need not be retained. By repealing the provision, as was observed by the New York Com
mission, there exists the possibility that judicial interpretation of workmen's compen
sation may restrict the system's operation by re-opening the constitutional questions 
that were laid to rest by adoption of a constitutional amendment clearly giving the 
state the required police power. 

The present administrator of the Bureau of Workmen's CompensEtion, Anthony Stringer, 
noted a problem with the present conslitutional provision. In his opinion, the Industrial 
Commission, created pursuant to the constitutional provisi.on that "laws may be passed 
establishing a board which may be empowered to classify all occupations ••• " and the 
Bureau of Workmen's Compensation, created by law, s~are many of the same functions. 
The Industrial Commission, being composed of only three members, wss too small to ca~~y 

out all of the functions required to implement an effeative workmen's compensation 
system-hence, the creation of the Bureau of Workmen's Compensation by the Legislature. 
Because of the residual power of the Industrial Commission, in several insLances, it 
operates merely as a rubber stamp on the recommendations of the administrator. He 
suggested thaL the constitution be amended to allow the two organizations to have sep
arate functions, with the Industrial Commission acting as the appellate body, and the 
Bureau responsible for all administrative duties. 
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• 
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• 
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FOOTNOTES
 

• 1. Ives v. South Buffalo Ry. Co., 201 N.Y. 271 (1911), cited in State of New York, 
Temporary State Commission on the Constitutional Convention, Housing, Labor1 

Natural Resources, vol. 9, 1967. p. 74. 

2.	 op. cit., p. 75 

• 3. Proceedings and Debates of the Constitutional Convention of the State of Ohio, 
1912. p. 1346 

4.	 Ohio StaLe Law Journal, vol. 19, "The Ohio Compensation System" by James L. 
Young. p. 542 

• 5. OPt cit., Housing, Labor, Natural Resources. pp. 76-77 
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Public	 Off~ccrG: Qualifications, Oath, Sal~ries 

Artl~le XV, Secti0ns ~ 3nd 7 
Article II, Section 20 

This ·~tudy cX~:1(ines tl:rec s~cti(Jn~; of the Corstitutio!1 c(~alin.·,~ ,,,it:1 
<'fficers: S~ctjon !:~ of ./\rtic18 ::V, "lhich st.:1tE~S tnt':.t a ~e.rson :-;~,::y ~:;+.:. 1~f:; 

'~PP(Jint(:c 1: ..) a pubJ~" ;)~:fl(;e Ui1i!;'3~~ 1.1<.: ro~.ses"8s the' qu.::l~_fic!1t;.C'llS of <In 
Secti.()ll 7 of f\l'tic':'2 /V, ,·;hich pre';cribc,s thr:t ('very public ol'£jee!" ~:''''c111 

• 

rubUc 
Cl.cctf.'Lt O~~ •elector;
 

t:d",0 .,r:
 
oath of 0ffj(':~'Ir.d ;'1'; oath to SUi'Pli:C':~ the fedcl'.:1 ilnd t!<~ ;;t,,'-.< C'.n;;tituricll1c;;·lI1l1 
Sc'e Lion 20 0 f ,\ r t: ic L: I r t:,1 d.e it, ar:io,1~; 0 th(' r th in".:'., proh ib its .i.n·· t~-:rm ChUjlsCS in 
~<.lLwy of f.l plli·l.h~ off-;Cl;:. • 

Since Sc(:t:!on /j of /'.rl·.ir~lc X'.,.' l!1,'lkc,,: tr2 qU;J!~:::ic~t:Lon3 foe p:lb!ic office 
clcpeatl on eJc.ct('T fL.,~tus, Gl:d since conntJt!.ltr.Oll;:~l (·,l~ctt::r :~tD.t\.l.S p.tc£;cui:"!.y con~~j.stD 

(by COnf.trf'_ct.~.(.ll·i) cf being l(~; ye~··rs old ;;Llc.l [: rL~-):.d~~nt such ti:~~c tiS p;_oyid(~j hy' l~.~·;, 

the most jf.1porta~)t (:'10stiou r,'1LJ·d by Sc(:I.:ion 4 L: \Jhclh,~r the Ccnrt:.l.:uti.oil sl~I.\:}cl • 
specify additiO:1;,J if'.S ;J['(; r(>'Diu ...,'1c,~ q~wliLc::~Li()l1s for aU ,)): S');·.;~ i)U:)~ic of:';ccrs. 
T11 ~ .Lf'g j. ~.~ 1a t j \TC~';" E:-; _:~('.1.1 t i.-·le t..l)l~jJn i t tee d j ~.~ Cd Sf. ('.(1 th~. E; ques t i\.-lI1 in ct)n i.1 (.(: ~~ i'.ln \;1 ~ tlt cFt .~11 i. 
fic.At:;~on::~ to ~~[4.·1:·VC i.'n t.he G(~:"1f.:rE11 ~.sselIJ.bty nne; i1'. Lhe E:·:(~cu:-.;."/c. B.:--.~x..:;c.h (not;:bl~" Gc,\'cr
nor and Lt. Governor) <1'c1rl m.,:~dc no reco~1,~;ientiatje")f £0:(' nddi'·jorii~1. rrL31i:i:·.:C~H·ion~;. 

As noted in the discussion re[ardinc S~cti0n 7, no current pr0~le~s apre3~. • 
Since t.h(~ r(>opl.~·. i"';,:l.vc£crnoved th(_~ prCJh.ibj t5.cn (J':},ainst in-t;;'!l"1.l 1":1V increases 

for judf,es, ,)~-::::ion ~O of j\;'ticle TI raL.cs t:::e c;1;c·r,t... ion ,·iiH-;the:·: .:l rl~CO~,TT.'.'nJ;1tj\)n for 
modific:ltiol1. shuuld be "welt:' for removing th(~ prohi1J.LL'.o~1 fo:: ;;Olil(~ or ;~-Ll otiwY." pu l)lic 
,l[ficcrs. Itifl nctedi.n t:le discl1:;sior~ t 11al Ui'~ pcople rcce::1.tly l"",,jectcd a p':oposal 
Llhich "lould IWVt~ r('F1ov~:d the pL\}:iIJiti,m LH som:::: ofiiccrr.;. A;~ai~1, t:hr~ LC'~;islat:i.'Je • 
Executive COi'm,i:.:t:e0 ,studu·d 
of Article II) and (:1,~cted 

rccon~end change. 

t!lj f; C;l1esti.ol1 in conn(;cti.on ,·:Hh le;i.sJ 2t:Jrs (~'E:ction 3-l 
Lxecutivc officials (section 19 of Artiele Ill) and did not 
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Article XV, Section 14 

No person shall be elected or appointed to any office in this state unles3 
possessed of the qualifications of an elector. 

Section 4 of ArtLcle XV fir~t appeared as a constitlltional requirement in 1851. 
This sE'ction was proposed by the L~gislative Committee and '·.'3.S adopted by the convention 
wi thout dcbntc. The Commi t.tee on Arrangement and Phrascology In-:)Ved this provis ion from 
the legislative to the elections article of the constitution. 

No model for this section '-las noted in the convention debates nor had any 
similar provision nrpearc~ in either the Northwest Ordinance or the 1802 Ohio Consti 
tution. Both of those p~;~r organic acts contained requirements for the positions of 
governor and l(~f,.i.sl<Jtor only, and these requirements were phrased in specific rather 
than electoral status terms. 

In order to determi.ne the specific qU.:llification required by Section 4, it 
is necessary to consider tliO constitutional provision setting forth the elector~l quali 
fications, Artic~c V, Section 1. The ori~inDI 1851 section on electors required that 
a p~rson hc 21 years old, wllite, male, r0sident of the stnte for one year innnediately 
prE'cedlnr, the election <InrI n residen.t of t:1C COllat)', to;;·msll"ij:', or t'lard in Hhich he re
sider: such time an shnll b·) nrovi(1ed by 1m}. H0Hcver, the 1851 list of qualifications 
did not require that 1:h(~ j)'.YH)Jl .:1:\;;0 be [\ taxpayer or a laborer on county roads as 
the first Ohio constitution had. 

At tll(' 1912 con~~titutioni11 convcnti0'!.1 both Artic1.e l:, and iU; correlative elector 
section ".. ere a:r.endcd. S<'cti"l1 I} \}D~ a;','cnckd to cont:'1in <1 rro,.,j:-o that "I-millen uLo J.1:C 

citiz.e.ns n~i:: be appojntC',d <1S m':"I,b2:r.S of O)~ ti.' posi::i.OllS in, t;():,c dcp ..;.rtn~nts and institu
t:1.on:~ esl:<lr,1.i[;heu ljY1c :,1,:2~:(? or .--:.ny poli.UC<'ll sl.:bt:ivision l"he!.'cof involvi_pg the inte1:t':st:. 
ur C<ll~e of \\"OJ.lc~n Oj~ cI1Lldn::ll or. bot'l." Th;s ,:':"lcndl!1(~nt \-leiS i.ntl..'nc1~d l:-, alio\·' \.'cmcn to pili"" 

ticlpate i.n stfltc gO\IC)~111T1cnt b~i 1,,)J.ding cc:"t;,in u;:Ciccs '.1'icil \:c.re "parrL·.lL:'J'Ly suiU"d 
to thCli,t· t<lli~lIts," irn:::::;)(>ctivc: of tllCi;:- 1<.1C1;. of cJ0ct.:or.al st.-:'.~l!~:.· A h::rl:iwr proviso \·:;'ir:: 

would have al.l(),,~ed WQ\;1211 to hold notary pMJi.tiol:S \o/as c1e i"'<1l:eu on the conveilUor. [1(0'

The clect:c']'nl BeL'tiorl \1:15 ~;il'::IlJcd by thl' J.9J.2 C0nV(~pU.on to d0.J.cte the rC:ltlirenlCllL 
thl1t l?lpc!:on; hI; ll\·;hlte." 'rid.s deletiOl1 \J;)S ;1 '~:"re meLt-p'e of ::0)"',,113'.1(' to tl~c. prior (:;"t,,:ct 
wel\t of the 1'sth <l;i':·ndmf.~nt t:') the llnitc(i. ~:~:;ltcs C,)Pstit'Jt::LOn \;h' (:11 11,;[j tah.;11 effect in 12j() 

..wei ·.·.'ld.ell pl'oll:i.l)!trd the; llcTli"l c,j the h·<",(:;li.~o(~ Qll the· il;:lSiS of enCL', (;Oi.Ol', Oi~ p:::-:,:vious 
cOlld J ti on 0 f f, C.L" 1. i: Pl\(,. A prL- PO:, (j 1. to de 1(" t e tIl e ~']ard "1'1(:11 e" £:1'(111', the 1 i~; t 0 f requ ironcl1 t s 
\,';'\8 apf,l'o'·TCd by tll1.~ cOIlvc,ntion b1.1t \'l.J~' J,~Ie;~ted lJy the votccs. 

Tn 19"3 S'~C(:iOll FOUT \.'ac "g3in <11'~::'n(icd, thi.s ti!'1e, to c:C'Lcf'c the 19l~·~ p:r(,vi~icn 

concern.i.\1~~ \-.'c:;-eu '\':li~.~l l1au Le(~n 'lli;.1de. ob.:;olelc by Sll~)SE:q:lC!-:t <l111':~l,(1FJ:nt:·_; to the lir1:i.t(~d St:<"':te,s 
Con:;tituti'Yl dnd to the Ohio Con:;Ututiod branlin; the l-i~hi.: to 'ioU' in 1919 and 1923 
rt'spec t.i.Vl.'..I.y. 

In 1957, Amen(led Senute Joint R~solution ?\o. 20 (102nd Ceneral A.SSClllhly of Ohio) 
\lhi.ch would have entirc1.y n:peided Sectioll L~ 'IoJ;JS l1<lrrOioil.y Gcl:('atl:'d by <1 popu13l." vote of 
990,513 to 1!040,216. 

In the- same year, the votf'rs v.pp:ro'lcd .'111 amendment to the "'lp.cton1J section a1
lOi,'ing cilizc~l1s of the United Stotf'S OVl'~" 21 )'('n.rs of <1ft: ::ml c.LtL~en:.; as rcqu'i:t"cd by lr.,,~ 

to vote for rresid~ntial und vicc-presid~ntiJl plecto~s if they were not qualified to vote 
othenoJise because they die! nol: meet the residence rcquireplc·:tS. llot\'E::ver, these citizens 

•
 



3 . •
 
were. not called "electors", and thus the amendment did not affect Section 4 or qualifi 
CBtions for holding office. 

, The state rflci,dency requirp.ment of one year for bei.ng an elector and thus off ice 
, holder was r.educed to six Inunths in 1971 via an additional amendment t:) Secti.on 1 of 
,Article V. I1mJf!vcr, the sir:: cilonth!:i requil"cmcnt h,"I8 subsequently been heId to he uncon
'et'i.tuti0I1111 under the CqUilJ. protection clause of tlH.: 14th amendment. to the United States
 
COllt:ltitutlon. Sc]n·7(ll"tz v. Brn"If1, U.S.D.C. (S. D. of Ohio) Civil !,ction 72-113 (1972)
 
applying 1)U_l1!L'y;-[i:;.~1:!~fE.,~~L~~L0)5-US. 330 (1972) (l)\l~'!., ~E:;', had held that because
 
votiug i.8 a fnndmnontal r'ight, a very substantiat r;tate inte::rest n~ust be shmvn i.n order
 
to restr.ict that right.)
 

The interpretation of Section 4, Art. XV, was furthe~ ~ltered in 1971 by the
 
passage of. the t\;e'ilt:y-sixth amendl',l~nt to the United States Con:-:,titut:Lon \ihich prohi'!.Jited
 

'the denial (If the f1~anchise to those over 18 on the basis of agi.~. Thus thi.s CtJ,11ls,e in
 
the interpn.!tati.oIl of Section 4 opened public offices in Ohio to all those over lG.
 

The proposed amendment to Section 1 of Article V of the Ohio Constitution
 
already adopt(!d by the Conmllssion as part of the Elcctions-Suffrar;e COi1:r.,ittce's report,
 
altcn;the section to requiTe onl:; t11'1i: ;) cit'i Z(~!"l be eighteen years old and corr;ply Hith
 

,the Ilpplicnhle stote, county, t01mship, <111(1 \,,(lrd rC(:\ItrCMmts as ~):esC"1-·jhc·tl by law in
 
order to Vbte. Thf' prop(,sc~d f"llTll:lllbcnt, if adopt(,~. "\.JOuld C:S~;'J1."(: clght..::.en year olds the
 
right to hold public offices in 011i.O by grantlng them the u'1:l:Lspl.itcd ri:;ht to v(I::e.
 
Ohio has no Ot118r' age 'cequirements for p~Jblic of('i.cp, nor for '?pesi:.Lc puhlic offices)
 
0l1acr than Section 4, Art. ~V. Section 3 of Art. 11 requires members of the G~neral
 

A~~;('lTlhly to hav(~ rerd.d(~d in their d.lstl:icts (1n(~ :i','aT preceding LlleL: elc:ction. An
 
exception is 'node in Artie Ie IX for a reapportj onmcnt ye.ar.
 

Nine other. states prohibit non-electors f~cm holding office, Hhile three ~;t.1tes 

specifically 1'1.:'lke all electors eligible as ofii':e holders. Five. i1dditional states have 
similar requircraents which are qu~li[i.ed in one respect or another, such 85 provisions 
which are inapplicahle to school boards or city managers. Thus appro::-:iT:l8tely one-third 
of the state constitutions corrolate the ability to hold office with the ability to vote. 

Six additional states have a general residency requirement for offic{~ holding, "}~1i1e 

seven states including six of the states requiring residency require citizenship to hold 
state office. 

Specific requirements of age, citizensl1i.p, and residency are also COD~on in reference 
to particular state office such as governor. judge, and legislator. For example, 34 states 
have age requirements for being B member of the upper house of the legi.sloture, Gnd in 18 
of such states, the age is 25, while in other stntes the requirements vary between 21 and 
30 years of age. Thirty-one states have age requirements for the lower house and in 23 
of such states the age is 21, whUe in the other states the requirements vary bet~\'een 21 
'and 25 years of age. Eighteen states specifically require U.S. citizenship to be a 
legislntor, and 13 states require between 2 and 5 years of state citizenship. Ei~lt 

sta~es have residency requirements in the district from which the legislator is elected, 
. most commonly one yeur. Seven states requi.re residency in the state varying bet,,'cen one
 

and seven years.
 

~he office of governor is even more likely to have specific qualification in the 

• 

• 

•
 

• 

• 

•
 

•
 

•
 
constituti.ons of other states. Forty-one states have an age minimJffi for holdinf, the gover
nor's office. Four states require that the governor be 25, thirty-six require that he be 
30. one r~qulres that he be 3], and onc that he be 35. In addition, thirty-six states re
quire that. the governor be aU. S. citizen and twenty "one of these states specify a number 

• 
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• 

• 

• 

• 

• 

• 

• 

• 

• 

of years for which the person must have been aU, S, citi~en. One state n~quires 

2 years of citizenship; seven states, S years; one state, 7 years; five states, 10 
years; one stnte, 12 years; tl,rce states, 1S years; and three states, 20 years. 
State cttizenship is required for the post of governor in fOllrteen states. The years 
of state citi~enship required varies as follows: one state. requires 2 years; eight 
states,S years; two states, 6 years; two states, 7 years; and one stnte, 10 years. 
Thirty-six states require a period of residence in the state prior to electio!l. Onr 
state requires 1 year of residence; eight states require 2 yea'~; one state, 3 years; 
one state, 4 years; fourteen states, 5 years; two states, 6 years; seven states, 7 • 
years; and one state~ ten years. 

'l't"enty states hav(:' Ininirnum age reCjuirclTIe,lts for the pact of judge of the 
highest c:ourt 1.n th~: etate constitutio'1.s, <lnd several states, including Ohio, have 
a maximum a~e of seveuty. Minimum age rcquirmnents commonly set are thirty-five years, re
quired in four states, and thirty yeurs, required in fourteen states. Minimums of twenty
six HllCl tHcmty~flve arc set in nnp. ~t:(lte €'seh. Other states p,el: .::rcund 8gC mininnffi for 
these po~;ts hy setting lip a rcq~lircr,.cnt that th(~ person must have teen a ]tJl'lyer for a 
pr.escribcll number of y~ars, UG\w.liy five or t<2n yc!urs. Nine sto.tes require state citiz~n'
ship lind f·ifteen states require U. S, citizend)ip. Eightc~en states sct forth SUT,le form 
of residency rCCluirement for this post in thr=, constitution. _112.~C2''..J!ir'::'~~_!:__<2..(.-:~~~,tc:..J2on
2tj~~r-i(1.!2.0_, 2nd Legislative DraEl:ing I~ese.ctr.c:h Fund of ColuHlbia University, 1959. 

_. .... _~-...04- _Statutory Provi6ions 

Chaptc!J.· 3503 of th~ 01: .. () Revised Code sets forth the: further. statutory qnalifi
c?tlons n(~cess.~ry t~, '~i(.ctol" ill OhLo., ~:ection ~....~; of Ch::_tpt'(~j~ 350:1 ~;e::s fort~1 t1-1f.~,'I 

~Jtatut())~y age 3n<: rc' ,:"'._iCy rC'CI\lir'::1r:r:n~:s ;-1,:: l'he rulcc;ol' assigning electors to precincts. 
Sc~(·tic:n '2 sCots ;:.)rth Ule r1jl(·f~ ror Cl.::tcr;;,· '~;::'; the c:d.stc-.nce ()f reSi(!l~n'.:e a:; called for 
°in ~~,::~ri:~;" ~. (":':'d"~'''''''' ~ ..., ....., !~ -;:" :.. ~ ..... :: .. :_ . ...,', ." ,,:-.'~_4 :.... ,. "':c.~·}~;~, r~;-~l~J:~~ cf cert.8.ill 
in'lli1tcG of solclier' s hUlr.~s, ru·')i ic ;lH.:titl1tLol1s 3r:o p:chratc instit 1ltiol1s. Tbe residue 
of tb.c dlDvi:et' dc.<.lJ.S·~lLth tbe voter rc:[,ist:':ution Tcquir(;.u\f:nt3. 

Secticn I.f '.If /~j:ti(:lc: X\T CI",0:S not: hy implic,~tion forbid Uw gC';)(:l-aJ_ assE'nl1)ly from 
.:(:q\1Jrinr~ ",iditiol1[:l 1'C:~'i·;0l1:1h!0 qU:lU_f;c,;::ions £0-(' office L,ici:i.1';" Trc 12gis·LCJtl-\'~ il~:t.icl(;, 

!:,:ctiol1 1., !;:~I:cjfiC'<11iy ,/':,~;t:~; tile·' l('g:i~;j:..,.ivl: pO·;·Ju- in t;:(~ l(';~L',i<:'t,rr('; (:clis ~,o'>:;-:r can bc:: 
r<.~~~tr·;~ct(Ht C111lY by ~~ dir,:.r:t ~·:'··TI1.. ·_~~,:t; j (,~l of r:.~st)~ let j Gi") au,:;, ~1r.\t hy ;." r,1C~r(~ r:: ~;PPO~".,(~J '::Ulp·li

t':llti.on, !~.~~~·~,:".jr..:.(:.~):":._.~.<::_L:..._!~1·~}:): .. "_, ..i~~·1t::_ ..__~!_~_.~ ..~~_:~_.vL:.~~; .. I>.-~'_"., 29 Cbi.o St" \G2 (~1 (;7:j~. ~In ~~:~':.!-i~;.~~:.,.!~~_})" 
~r:":'l 2,1:,:'1, til (~ l ... ~\,? i 1) ; l.~ (~:.. ',: j 011 .~ t: t' in 1: ~:J1 ac r:t i ;~ j.n L:-"l L rc :.:' 1. d (: q C:,J ~., riC.! 1..L t (~1"; ~C Y r C! ~i \J .j r ~·.r.~0~l t~; l:dr 
polJ.C('ll!C:11 in cU:L:~ or i:~\~~ fj_l'~;;; ?i~ilr1c. U,(, cC.lirt },('I.,1 L:,:lt Ui l26e J.cq~ii:rc:':~lts \,'2t'C: 

17Ct':-:on"lJlc, find tb;:t the:y 'V](,-l"C' nut in ccnfl.i_ct: "iLl: :-;ecr;"n 1+, !'.rt. :,\- (1f tLc Consti.tutioJ:. 
t)t~h(~l' req ....~iI"el(!ent.[~ f,-\~4 orf-~('p h~)l<1il~.f.r i.q eddi.t:i.oil to f;~,((:~:o{' stn.tl.iS 1':llich h2\7c been held 
to 1)(: vnJ 1d il\cl:.~,:'; ;' ·1,:, " ..'iclln'! tll~11: l~h~r::I)e·::s or ,1 f'u h .! ic bp:<d uf city c":':fr.:i.~:'s be of 
dlfferC:'nL poli.t.:ic-l' ·:'rt.::_t, .. ::ij a l:r:·,"p.cO'll.(;lPg for l:h: ("':C'L,:.:jO··; J>~c':r ·;1L'ic( of those 1';11.:) 

lIDc:c1 cerrupt pr.::;::ticc';; to c:-l)v.in e !cctjcn. _~':r:_f:.\=:'_~::: ,~£_!,_':~'~:~::',.:_._'::.~Jj_~__'i_:.....p,,~.~_~5'_,-=-:':~1~, :is (},lio 
S to 731 (l:3 % ~. ~·10. i><:' 12. __'!..:_,~ i.:-"~ ~c~,_.~_x,:2,:_{'.L.:._£I('C~s':::., :.iH (I~: ;_1) St:. 30 U (;\.;~} . l' (1 f~S C ca ::J'S conf iT. ',::.:d 
1'1 e ~~t2.YLI,),L,I~(!_ll c!,)c tY. j n,;: Lila tin o:'dvr to r e <, tr ie: t 1q~ 1. s Ii" t: 5'J C PJ,,'2J:' t l18 r cO] t:c '_ct ::.0;( P::i~ s I: 
t:il:her he e;:t11icH:ly st.::Jtcd or a nccc3s'Jry inj'cTcl~ce r2the:r tl~(Ll a l:\Cre p;:cmissible in
ference. ThUG ~ectj on 4 Art. XV dlWS \lot forLJi d the l(~~~is l:lture l:COf!l cstabl L;hing· addi
tionul rcqui.rcn1c·ntr:; for offH.:e ho Iding . 

The (·J.c·ctor stHtll~j requircw.mt of Section 4 is appliCAble to :t11 stncc C'fficc]4s 
e1.(~cted or appointed. The chief el'~mc:,j:s of an office, \·;'hich t:l:i~g··): tIle c:lectoral :r.e
quiremcllt, nre ind('pend~nt puhlic duties \;hieh are a p,1j't of t:lli~ ~;t.::tc's sovereign pO\-JCJ:, 
vesting of th(;~se duties by virtue of the holder's election or <.!ppointl']e'~t, ;1~ld the lack 
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of cbntrolqver the holder by a superior officer. State €'7. )('1. ~'1orfan v. Board of 
Assessors, 1.5 N.P. (N.S.) 535 (1914) (citing and following State ex rei. Atty. (;eneral 
v..-.lCmii~1~~~,;57 Ohio St. l.15 (1898)") In Horgan, Sl1pra, the court 'held that the p-ost of 
deputy, tax assessor was not an. office due to its subordinate position to the post of 

;tllx ~SGeSfJor <l1"Jd. thet'efor,~ could be held by a non-elector W01!l'ln. £~,Hvf~_~,In E§.rk~ns-'2.l2._~_'

13 N.P. (NS.' 73 (1912', the court defined an officer as one who exercises in an indc
 • 
p'Emdent capacity a public function in the interest of the public. Tile t~'.?~1:.1.':.~~(:~~ case held
 
that the pN;t of special const,\ble was ml office and thus mlJst be held by an elector under
 
S,eption 4" Art. XV.
 

Fositions which have been held to constitute offices in the Section 4 context
 
incltide a, trustee of a btate univer.sity ,TIlg.~~2.~y.:_OhiL§J:3.!:£.J2Bl:zetsit~,195 U. S. 207
 • 
(1903); a special cOlwtabJ.e, .t'2rkinBO!!, ~!:l.In:a; and a notary, State. e:-: Tel. Rol:d.n.:.~Q.!LY.
 
!1~Ki.n1.Qy_, ))7 Ohio St. 627 (1898).
 

PO!-iitl.ons ",hieh have been held not to constitute officers include the position
 
of Bupervj..s tng j\l(lg(~ of tlH! court of co%non p lens, bec.3use the dl!tLes 0 E this post 'i1ere
 
not distinct from those of a judge; the position of chief of pol ic.c, because the city
 • 
charter fwHeo to vest this position with independent pm-lers; and the POSitio~lS of deputy 
tnx .ssessor, deputy supervisor of elec~imls, end deputy clerk of court, because of the 
l<lck of independent funct i.on in thcGe pas it io;18. ~~a tc _.~.:.._.'::~~l:..J..!.0t.~~.n v .:-l!~~!:., 54 Ohio 
St. llf3 (1911); La PolIO? v. Davi.s, l;0 Ohio Op. ?J+'-!. (1948;; ;·"'n;:n, S1.\Pl:<., Stni:c ex. n>.l. 
VaU v. 'Crai.1i. 8"'o~;i;'N:'r:-148-(1900), 1954 Ohio Atty. G.:;n. -)::;~--j99~:---- -------  • 

Whether or not an individual is an elector. and thus eligible for office is
 
determined by the state lnw governing electols. Eiirt.in~Q.~. !!..~i'_1.:£. Iila questi.c"'11S con

cerning elector status in relation to Section4 have been r8if;e:d :md reported. Ti1.i.S first
 
of the decisions held that citizenship is necessary for elector statos and the 8econd that
 
the date for determining age eligibility is the date of the general el~ction r,~ther t'ilan
 •the ):>ritnary. ~ta.te ex reI. K~clcr v. Collister, 6 Ohio Cir Ct. ULS.) 33 (1905), 19/,1 
Ohio At,ty. Gen.. No. 4013. 

One, is the re.strictive policy of Section I.f as to al.!. state offices a Vlise policy •in O\l~ highly mobile cmlternporary society in light of the highly specialized training 
necessary for somcjobs and the thus restricted labor pool available to fill these 
jobs among Ohio electors? Two, should higher qualifications .in terms of age, citizen
ship, and residency for some state offices such as governor be placed upon candidates? 

• 

• 

• 
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~.", . A~ticle X'L-f:.'!ction 7 

I, 

1 . 

• 

• 

• 

• 

• 

• 

• 

• 

• 

,Jj:v:e:ty pC'J:son chosen or appointed to any office under this state, before
 
';etl.terinf~ upon the discharge of. its duties, shall take an oath or affirmation
 
toisupport the Constitution of the United States, end of this state, llnd
 

. alSo an "8th of office.
 

History 

The concept underlying Section 7 of Art. XV that every elected and appointed 
officer sl10uld take an oath or affirmation to support the applicable constitutions ap
parently was originally derived from the feder~l ISH through the Nortrmest Ordinance. 
An oath l'equirpOlcnt concerning the support of the Ohio and Federal constitutions and 
the faith fu1 di8ch~rgc of the duties of the office was included in both the 1802 and 1851 
Ohio Constitutions. 

The Unit.aCS States Constitution, Art. '7I, requires that 

Sennt r)_ £ <.mtl Repr.cscntativ~s (of the United States) and the rne:nbers of
 
the Ct~'/C:";:J 1 State legislatures, and all executive and judici<ll officers
 
both of 'ihc United States and of the several ~ shall be bound by
 
oath 0:1." ,,;[iirmation to support this constitution.
 

Secti on I of .I\r.ticle II prescribes the presidential oath of office vlhich includes 
an oatht<' f;d.thfulJ.y discharge the office as well as an oath to uphold the Constitution. 

The Nc:( thHest O-rd inance, the origin::: ~ or~anic act governing the North'I;·}cst: ter
ritory, r(;,(;in~rl officials of the territoc; j'() take en oath of fidelity and of faithful 
'.~ch~l'.e of the .ffice. ftfc!'t~ 12 of the Ordfuam:e- reads: 

Thel,.,,'.'CYl1tn:, jUQcses, lcsislative council, sec!:c:tary, a.r,d sllch offie,ers 
as Cn1-:'.1~,;:·;s (;hal1 appoillt in th~ district, s,l(:dl t:al~e an oath or affirmation 
of fidelity, and or oHic~ ... 

The ori~innl Ollio Constitutiun of 1802 contained an oath require~ent at Art. VII,
 
Section·l. It rer:td:
 

Every '~·~n~on l~1;o shi:111 be chosen or appointed to nny office of trust
 
or profit. under the a.utbority of this stC1te, shall, bcforE:~ the entc:r

ing on the execution thereof, take an oath or ~ffinn:ltion to support
 
the constitutioa of the United Stat0s and of tilis stat(~ and also an
 
oatb of office.
 

At the 1851 convention, the l(~gisllltive COlTuTli.ttee ref2Ol~llC'lded ar:.d the convention 
adopted without debate, a sl1bl,taatl'11Iy identical section. Tile 1[;51 o2th section deviated 
from the prior ~;c:ction only in the O;ilissJon of the adjectival phrnse "0£ trust or profitll 

which h~<J ft:>rn,m-Jy modified the "JOnl office. The Committee on J'hrDseology and Arrange
ment 'vas rc:D!lo"dble for thj I" ..dter:,tion and no d~b(]te concerning the ch~nge is recorded. 
Thi.s latter cGlllnittee has also respunsible for the pL1CCI:Wl1t of this require.ment in>' the 
elections scc::iou rather than with the other provisions introduced by legislative com
mittee. 

The va~~t: nl:.!jority of stnte ccnstitlltions require an oath to support the United
 
States COl1st:i tllt:i.on, the appli(:ablc state com;t.itution and to faithfnJly perform the
 
duties of thL. ofiice. The Hodel State Coastitution _¢jdmH:no :oath· •• 'JaJ'I:;' >' •••~
 

•
 



I • ,,'•. hO",evClr, its IHll of Hi.ghts prohibits the requirement of any other oath than one to 
',\ 

( . 

sUPT'-pre ·th~fedelt'al and state constitutions and to faithfully C);ccu!.:c the office. 

f;tf),ttltOl~V Provisions 
---~ .._---:-_.----:-- 

The 'general TJrov:tsions governing oaths of office are found in ChQpter 3 of the 
'·,ohi.o Revised Code. 'Section 3.22 rBiter.~tes the requirements of Section 4 of Art. XV, 

that pl;l officc;rsehosen (iT appoi.nted under the constitution or la~,!s of this state , ~."', 

shall t;>h~an oath of office. Thb s(~ction also expressly require:.; that (ll::putics and
 
ch:rks of s,-~ch officers also t:1~kc an oath. Sections 3.20 a~d 3.21 p:covide fQr an af

firmloltion in H'ellor ~ll oath ano sectlon 3.23 :>('t~; forth the ele'nent~; of tlw o:1i:h ~lhieh
 

nm:-t; he taken. Other.. sections of th~! Ohio R('vi::ed Code r.eq'JiJ·C' specifj.c off:icer.8 to
 
ti:lkt" :111 o,:th punnHtlli.: to Sed:.l.on l, of Art. XV. T'h(: sectlon nurnb:;:c::: and tile offic.;~;
 

fnv(\.1veo:rr(l,: 311.02, C:m;nty ;;herH:C; 3J.5.0~;, C~!lJnty En-;inecr; 317.0~~, CnI.:nty Fccord(~r;
 

. 31C}.(J2, Cr.'t\.lJ11.y Aud~tori 321.02, Cm,nty T:cecir;urcr~ 337.0'4, SUl<'l:intccndcnt (If the COW:l;.:y 
Jj"me; S03.i:J, Tomwhip off:i.r.c'r.s; 2'/1.05, Sl'pj,e,ii0 C()l1ri: Ju~til;(:; 27 OJ.. 06, JUd~>~2 of the; 
CC)\lct elf Apl,n:11s tIna the Cornruonl'lcH~; COllrt; 2Si(J,').CJ!.+, H~:riber of P.,role Boord; ~90).()3, 

Sccr~tBr, of th~ ParoLe eoard; 4713.02, Stcte Bo?rd uf Conm8tulo~y; 4717.04, StRte 
· 

BO,1rd of r~l1\L\:1'Jlnei~;> and F\li.CraJ Dil:l~ctors; 55:57.02, Ohio Turnpi.ke CO',;"missioner; and 
~; 

559~3.02, State 'f'.c·i.cJ;;,c CGmmissJoner and Ci.ty ilnd C;JUllty Bridge COf'If'1l.ssioner.. 

, .. 
.lmlicl:H .1ntl~(ntQtllti(m 

I ' 
__._...... ._._...'0. _ 

Hhether 0'+. 110t f, pcruon llold~ all oJ:ficf~ ano J8 t!1us required to t[ike an 0[\1:'(1 as
 
nresc'l:i.bC:'dhy Seel:I:.~n 7 of An:. xv i,o; not cll~tCl.Li.j](~d by the 1;tc;cuI:Clry c1el;5.gi,;::ti0I1 <lppli.cd
 
to th:..t po~~ition 1mt r;::tll(~r by the n:.'tUl't> of t:;L! !'osLt:ion. i,t,;.£'tc _~~~,:...J·-"::.l.:..-'~.tt~y_:._.s:.':.:.t...:_.y..
 

Kcnnoll, ., Ohio St. jl.'(J (l8'ill; __ t?_~. {d,' v. Schott, n Ohio St. 29
?£L~~J::2.12:2.~:C,~~l. (1015); 
E.~i;{;.so.~~:-S£;:~"Jf(,;::~l, 13 N.ll. (S.S.) 73 (1.912). 

•In ~(:ll~~!l, ~~.\.lI?x:.0.l thc~ q'.t('ction h2[01("e the court concertwd ~.,hether o:r: not certain 
'cClmn'i.r.sio1J(,t's lind been prop(~tly appo;.nt~d tlnd~?r. A'lt. II, Section 27 of th<:! Ohio C:1Dsti 

tut:i.un r,ovfirning :heappointll1ent. (~f st<Jt-;: officcn;. The cOllri.:, 5.n rcspons'~i:o unu of
 
COllllscd. 1::.; alJ.cWi::tionG th"t tll(.' cOln'11issic:>!1<ers '''err' not o!ft!ti'ws ·;;:Lti1in the i11{;311:i.il~: or
 
l\t't. 'iI, Sectl.o:l '2.7 lJ(;c.H.we no 031:.1) of offfcl' HilS prescrilJed :i.n th~ statutes under.' \'J:d.ch
 
tltey ,,'erE.' apflointcd) hdd tlJ;,t they ','Jere officcn and that they therefore ',.'ere obligated to
 
take t:lw oath (!V12\l w:i.thou\; a .snecific statutol'Y r(~quirement to that effect. The co:mnjs~
 .'
sioners w~rc officc.n: b;:~tause they "icre ehnrgeJ 'Jith a particular duty, chtirge or trust:II 

confel:rcc1 bypnbUc authority and foY.' a public purpose" and that their positions ,,,,ere "em
 
employment oh bcllDlfof the government, in aI~ station or public trust, not merely tran

sient, occlilslonalbr incidental. II Ke,~, at 556.
 

Thus the omission of the designation r1 o ffi.cer" and a specifi.c oath requir~ment
 

.from the statute creating their position \'18S not de'terminative of ,..hether or not they
 
were officers.
 

In another case, Parkinson v .:...J2E.~1ford, 13 N. P. (N. S.) 73 (1912), the oath requirement
 
was again discuss(~d in connection with a detcr:nination of whether or not a certain position
 •was an office and thus fell l'1ithin the defini.tion of an office in another provision. The
 
offic:e in thc:!t case. was· that of a process server and the constitutional provis ion involve0
 
was Section 4 oE Art~ xv which requires officers to be electors. The court noted that.
 
Section 4 and Section 7 of Art. XV both use the term officer in the same sense and then'
 
defined an officer as • 

one who exercises 'in an independent capacity, a public function in I .
 
.the interest of ·the people by virtue of 18\>1, upon whom is devolved the
 
perforrt\ance of i.ndependent statutory' duties, \'1hich to a certain extent, t 

~ j ,
..involves the e>i:ercise.of part of the suvereignty of the state. 

,'t. 
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As noted above'the designation 'of a position &s an office or its holder as 
an officer does notE..~ se create a'technical office necessitating an oath within 
the provisions of Art. XV, Section 7. In the nench~!.stejn. case, ~t;Jl.l.:.~, the Ohio 
Supr~me Court held that the reference to an t1 officer" taking a deposition in O.G.C. 
1105' was not limited to ".technical" officers, i. c., thoze W~IO had taken the Section 7, 
Articl~;:XV oath. Section 1105, which allowed officers taking depositions to impri.son 
persons who refused to be sworn, was preceded in the code by a section permitting out
of-state officers to take dispositions. In light of that preceding section, the court 
held that the Ohio oath was unnecessary. The unstate.d rationale underlying this 
deci$ion, however, rippears to be that tile out-of-state deposition taker was not an 

• 
. officer of an Ohio court, but rather was taking the deposition by the permission of the 
state of Ohio but under the authority of another state • 

Problems 

There do not appear to be any current problems with this section. Although 
it may be questioned whether it is necessary, its presence does not seem to create 

te problertls. 

,e 

• 

• 

• 

• 

•
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,)~',The Genp.t'al Assembly, in cases not provided for in this constitution, 
",shall fix the term' of office and the compensation of all offices; but
 

no change therein 'shall affect the salary of any officer during his
 
\ existing term, unless the offi.ce be abolished.
 

HistorY 
! 

'Sectiop20, Article II of the Ohio Constitution was an original portion of
 
the 1851 constitution. This section, applicable to "all offices", had no equivalent
 
in prior organic acts.
 

However, the prior 1802 constitution did have prov1s10n which prohibited
 
changes i~l,the salaries of the judges and the governor during their terms of office,
 

,stArt. II> Section 6 and Art. III, Section 8 respectively. These prior sections may
 
hoveb~,en adapted from the United States Constitution 'vhich prohibits in-term pay in


'.creaBesor decreases for the executive and decreases for judges.
 

Soctj.on 20 was, introduced at the 1851 convention by the legislative committee.
 
The convention floor debates seem to indicate that the delegates viev.1ed Section 20 pri 

marily as a provi$ion to prevent graft and pocket lining. However, though no mention
 
'of such purpose is made in the debates, historically such provisions were des igncd to
 
a~surethe division of power betHeen the three branches of government and such an un

statod pu~po£e for Sect~n 20 can safely be assumed. Frederick Woodbridge, Histor~ of
 
§.eponltion of PO'ivcrs in..Qbio, 13 An. L.R. 191 (1939).
 

The merits and demerits of Section 20 were debated at great length on the convention 
floor." At~:me point l the section \'13S even stricken from the cOUl!nittee report a~~ heing un
neC~lSSQ1"Y in light of similar prohibitive provisions in the e:-:ecutive, judicial and le~is-

: , ',"tivc art::lclas and as bei.ng poorly worded in that it civered m::>re than one subj eel: L1at
, r,Le. l it both granted and restricted legislative pO\-1er. Later in the convention 
(he seci:ion '\>ms t"eiutroduced alld. after members of the committee explained that it vmuld 
have no effect on officers compensated on a fee basis and that it would apply only to 
in-term pay raises, the section was endorsed by the convention. 

, " 

Ten other states prohibit incre:ases and/or decreases in compensation for all 
state officers after they are appointed or elected or during their term of office. 
Index Digest_of._State Conill~':!..t~}.oll~, 1959. However~ a majority of the states expressly 
prohibit such changes in term for executive officers, legislators and judges. The Model 

"Stilte Constitut:i.ol1 prohibits in-term pay increases for legislators only. G. Braden and 
R. Cohn, The I11inoJs Consti tuli9E.~An_An12otated and Comparativ~ Ana~!..~ (1969). The 
federal constitution as noted above prohibits any change in corn..,ensation for the presi


, dept ,and prohibits the diminution of salary for federal judges.
 

The primary source of the legislature 's povlcr to fix terms and compensation 
'lor state ofHcurs i,.s Section 1 of Article II. §tate ex rel. l'~etcalf v. Donahey, 101 
Ohio St. 490, (1920). However, Section 20 of Article XV imposes a duty upon the legis
lature" to exercise that potoler. tletcnlf, ~J~I..Q.; State ex ~. Howe, 25 Ohio St. 588 
,(Ui74); State ex reI. Atty. General v. Ncil~'l, 6 Ohio St. 40 (1856). The legislature 
infixing the terms of office can not vary the terms of office set forth in the consti 

: tution. 1i£.Jl.hli!2il, supr.!'!.; Howe, supra. EXJmples of proper instances for the exercise of 
th,a legislature I I> Section 20 potl7er include the fixing of the term of a clerk of court 81'
~ointc~ to fill a vacancy and the extension of the term of the prior superintendent of 
the boyr's state school to fill the interim until a successor was qualified. Neilb} ing, 
sup~a; ~, Sl1pra. 

'" .•

, '. 
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The term "officer" in the context of Section 20 applies both to holders of ' 
offices provided for in the constitution and holders of statutorially created offices, 
and to appo5.nted as }olell as elected offices. }!e.-tca1 [. ~~; State. ex rel. !'!c:~a2~~' 

Cam)1bel.1, 9!~ Ohio St. 403 (1916). However, the fact that Dn office is created by the 
constitution does not per Be make it a state office subject to the provision.s of 
Section 20. Statn ~x ret. Hess v. Rfl ffer tv , 19 Ohio N.P. (N.S.) 337 (1916). For exam
ple, lllaYOl:S ar~ci-;th;;;-offic~rs of municipal corporations or offict>rs of school dis
tricts hold offices create~ for the benefit of the locality rather than the state.and 
are not the'"'~£orc subject to the provisions of Section 20. §_t"o1te_.~el...:..Jerry ~. 

Board of Edt,cC1tion, 12 Ohio Cir. Dec. 333 (1901). But io1hen the state seeks to exercise 
Tt$ flQv~reign po~-;r through the agencies of the county or to""nRhip offi cers, the 
statute creating the office and the compensation for the office must conform to Sec;,. 
t1.on20; State ex re1. Godfrey v . O'Brien, 95 Ohio St. 166 (1917). 

the legislature in fixing dle terms or compensation for an office may do so 
bya de.scription 01' form'Ila from v;hich the time or amount may be dc;termined as well 
as by specifically setting forth a term or an amount. Ho~~_~, ~~~r.i!., (term determined 
by description); Cricket v. Stat~. 18 Ohio St. 9 (1868) (formula set forth to deter
mine compensation). The legislature's Section 20 power to fix terms of office in
cludes within it, the power to extend terms of office once they are set. !i2.~]e, sUEra. 
The s~cond clause of Sectiori 20 acts as a limitation upon the power of the general 
assembly to fix the compensation for an office. Netcalf, SlJ'2!..§... This clause pro
hibits any change in the salary of any officer during his existing term, unless 
the offfce is abolished. 

The second clause's prohibition is applicable only to officers as opposed 
to employee!;. ~t{\~c;:?£.-!el. Ni!!Hlt'n y.. PE'_thel_, 153 Ohio St. 1 (1953); St.Q.~£._~~_~l. 
Glo~1.:t£LY-:.._E£~s.~..Q.~, 148 Ohio St. 581 (19/;. 7). The usual criteria for determining' 
~·Jhctb,-:.: Ll j;.;;,::i :'::'~.. : i;.; .r. p,.b~L: office. iil:C GLi.:.::J1Jili.ly CJ[ tCicLil"e, the presence of an oath, 
bono and emol\lments J the independence of functions exercised by the appointee, and the 
cha.racter of the duties imposed UpOll him. The character of the duties, h(;\'~e',er, is 
thi chief deteruinant of officer status. If the duties involve the exercise of continuing 
iLldcpl?11dcnt political or governm(~ntal functions then the position is an ofUce and not 
an omployee. ~tnd.i~, E~t~Ta. The L.?:.!Id~s case: vlhich set forth the above criteria arose 
under a similar 5~ction of the Ohio Constitutjon which pt'ohibit(~d pay raisp~ for county 
~oeN' Juring their term. Its oefi,dUon of the term "office" ~,'as applied to Section 
20 viti tli L12ur2:l.1 SUPE~, ,~hlch held tL. t me·mbers of the Couilty hoard of election were 
officOL'B in the Snctlon 20 context .,;;,1 ",er(~ thus prohib LteJ from receiving an in-term 
sala'cy increase under S(~ction 20. ~L..!:_i2.ur~, in so holding, notpr} that the officer's 
power must involve an c: :".-i Be of a portion of the judicial, legislative or executive 
functi.on in order fo1.· Sec~ :rHl 20 to be applicable. Other cases defining the term 
"officer" in the contoxt 01. Section 20 have stressed th.'lt to be 8,1 officer one must be 
the individual appointed or elected to office rather than a mere deputy or assistant, 
that. the officer must aid in the permanent administration of gov(:rnment rather than per
forming some temporary or special task. Clnd that the officr~r is a public servant upon 
who~ the public has a right to call for the discharge of his duties. Theobald v. State, 
10 Ohio Cir. Ct. (N.S.) 175 (1907); !ielke~_~-.:.__~inc:i~nati. 21 Ohio St. 14(U37T);-:~;
~..£LJ~_£:E:.~:'i.s v. BllS~, 12 Ohi 0 N. P. (N. S.) 369 (1912). 

The pr~libition of the ~econd clause of Section 20 is also l~nited to changes
 
in salary. The words "salary" and "compensation" as used in Section 20 are not synony

mous. Iil£:.!!I2-~on v. Phillips, 12 Ohio St. 617 (1801); 1939 Ohio AG No. 7l~9; 1951 Ohio
 

AG No. 978 

• l~l~~'~J4_5 ~ _ 
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It;.:flrlmanctestfrolb '.:he change of expression in the two clauses (of 
. Sect;i.on 20)', tbat:. the word sJ.llary waS not used in the general sense, 

, ·enibra,eing .~tny, c.:ompensation fii:(~d for an officer, but in its limited ( '-~. 

sense of an, annual or periodic payment dependent upon time, not on 
~.e amount ~f servi6e rendered. Thompson, suora at 617. 

• i.: . 
1'-' 

ExampJ e.s 6~'colOpcnsation based upon the amount of service rendered and not 
constituti.ng a salary are p~rdicm pn..ymcnts, compensation bu'sed on the amount of the 
tax Uuplicate, and fees chargE!d by tbepiece of work. 1951 Ohio AG 1'10. 978, g~~E£cht 
Y..:. Cindl;;nWj:i, 51':Ohio St. 68 (1891~); SL~~X rel. Taylor 'Y..:..-Cadi~ 3 Ohio N.D. :. 
(NI9;;) 544 '(190.5); Theobald, sUPJ:~. 

l~wev~r, when the. officer's compensation is salary, i.e. periodic payment 
dependent soll!.ly upon the pa.ssage of til,lC, no cbange ill that salary c~n be constitutionnlly ': 

'l",'',madl3'dbriris his terl1"<- }lc.~:o~r~, ~~_::~, 1951 Ohio AG lxo. 978. An irr.position of addition
,. aI, duq;es,on. tr~o office b01da): docs !lot MAke an exception to this rule. pOn[!~1eY-'Y~Stat:,£' 

, .~y. r:.el_.M2.t•.:'..::l}~lL 101 Ohi.o St. l~ 73 (1920); !~r.!L:.~~!~ir.£-h(:F._'Y..:-I:..~n.£.!:_id_, 29 Ohio i·1 P. C~. S.) 
· 1932 .•:" i'h<l,l3<i]l:!ry ~'Jhid) L~ not subject to chengc is the siJ1H:cy i.n effect at the con:r,c.nce
mentor Uie term not \'1ithl-;tand ing tlte fact that a bi 11 changing the: sa 1ary h.<ls heco:.Je 
l$W at the COI!1Tll(:,ncfI:nellt of tl!cterm and is merely vlaiting the expi.nltion of the. refer
endutl)\l(~rjo<l to tal~e (,ffcct. 1917 Obio A.G. vol. 2, p. 1384. Nothjng in the prohibition 
of Scetl(JI1 2U forni.dB the cstciblishwcnt of a salary [01.' an officl;:r duri.ng his terl'l \'lhen 
no &fl1.81'y had previol!s.1y e~,;isted nor does Section 20 forhid 11 voluntary reU.nquishment 
ofsal'ary by in off ico ho ld ,:t" , li.~~.t;£__£.~__'l:e L.:"-:I'.0.:d£t:.2:.._C~!..l.j s 1_~~, 3 Oh io N. P. (N. S . ) 

,	 544 (1905); gl.£.\!!lL':;;'J~.sL.~.:2}~j.l.L!i.~., l~ Ohio L. i,b::;. 71 (1935). Ihe p:rohibltion l:!Gc.inst 
,salary chnngl'sin. torm refel's str ietJ y to the officer's term and docs not app) 'j to a 
person nppointad to <l partially expirc~d statutory tl=rm \vhcre the salary of the office I.
is increa~~d by a stDtute effective during tlie prcc2ding pcrtion o( the term when SOill~

onec1s~ held the office. State ex Tel.. C:land(:!_,:. Ferguson, 148 Ohio St. 581 (19 /.f7) . 

. Cases h, t'1hich chmlges in s31ary have been held to be unconstitutJonal include cases 
5.nvolvingtl'te salm:ie:3 of 8 CO~m!lOn pleas judge, Z!2rg:~1~~:.. 8.t~_~..~_~x 1.:.'21.. StC':.'~~C'l:, 105 
Ohio St:· 650 (19~2);a judge oi the court of appcn is, ~'lel:<:nl 0:, supra; <:l ~;jeii\L)er of the 
state rai.b..,.:iY. C()t!ll1i!·;sLon, ..!?9.!J<?h.~., !?.~!r.E!l; a e\llmty co~i~·;i.o~er: EI:~te ~x rel:.._DeC12-~TJ.~:" '. 
v, Kesl!!~E, 133.0hio St. l~29 (1937); t.\nd a justice of the peace, 1927 Ohio A.G. p. 905. 

· Should Section 20 be retained as a portion of the Ohio Constitution? As stated 
..	 above; the leg:'islllture woul d have the pm...,Er to fix terms of office and compensation 
upc1er Section 1 oJ Article II ev~n :abaenl: Section 20. Further, the Ohio Constitution 
currttntly'pt"oh.lbits in-term compensation chellgcfl for executive officer3 at Art. III, 

! Section. 19 lltld for 'state lcgislatol'S at Art. II, Section 30 and prohibits diminution 
,of j\ld~es \ compel1sation during their terms at Art. IV, Section 6 (l3). In adclition, 
Art;,)l, Section 29 of the Ohio Conititution states that ~.• 

&..~X.t!.UOT!lP~D§>.0.!;j.on £h811 J.2£2.!£lc1e t2~~ff.ic('r, publi.c agent, or con
tractor, {{fter the Bervice ~;hall haVE: Ihlen rendered C'1:' the contract en
1~~~ntb;-';;~;;:;h311 anymo;;ey' be paid,-~n-:'1~y-;laim-:t:i)e subject mattf~!, 
bf which sh~ll not have been provide~ for by pre-existing law, unles~ such 

'.,compe..!1H~~_l~m,. or clrlim ..~~p\'led by t\\'o-thi.rds of the members of c~ch e 
oral'lch of th~ gellel:l~l.~?.Sf'(:11l1~!L.	 

t 

. :-'Although:.tJrere are no cases in point, it "'ould appear that this section would be 
· appltcabJ,~' to public officer's pay increaseB in term because these "lOU ld occur after 
mutual. abli.fj8tions constituting a contract woulJ have arisen bet\wen the public and '.., 

~be .t'l(fiCf:!.,· ~l~~rr.iA, sll.p,ra,hcld that S~t!flr20 officers are .p~blic servants, and
 
1ft the case of ,vleveland v. I.uttlwr 92 Oh'j.~ se. 493 (1915) (an.swg under Art. XV
 

J:::'n ... ~
 



.',
St~cti"n '+) \1~1c1 that a l'ubl i.e officer is a p\.:blJr. servant <Iud th~t because of that:. 

. 

position, a contractexistA ~etweefi him and the public ~~icll takes effect at the 
• latest. whi~n the I)fHcer takes hj ~ oRt'h of oHice. The _._--_._-L~Jtti1er contract r.3tio~ale·I shoulct hy analogy be 'appU cab le to Section 20 Ci(:ticers thus r.1Ciking a t'l7o-thfrds 

L
 vot.e l'Ic;celHlary for In-term pay raise:;.) Thus ample protections against pockct

lil'lil1g nd.ses and '"aisc8 ,·:b..i.ch "lOU 1<3 itt.pair the illdcpcmdel1ce of the three branches 
of goverrnll,mt aT'pC~H: tOb8 pl.'esel1t. i 71 the (ill io Constitution even l,Tithout Section 20. 
Therefore the question ~ri8es, is Section 20 necessary? 

. tn the considcr'<:·tion of this iss,le, it should be noted that voters failed 
to ratify i.n a r.ecent election a constituUonal amendment t,.7hich \'lOuld have ellowed

• in··term pay i.ncreases fer certain county officiDls, and others - officials occu
pying a posi.tion lc;cmtic.:ll to that or anuther person "hose salary is hi~hl~r be" 
cause hili term beg5.ns and ends at a different time . 

• 

• 

• 

• 

• 

• 

• 

• 



~w~.: the undersigned, being duly elected officials of Ashtabula 

County, Ohio hereby petition the Legislature of the State of Ohio to 

submit to the electorate an A~endment to the Constitution altering 

,Article II, Section 20. 

~bereas the said ~rticle II, Section 20 in substance fo~bids an 

increase in salary fer county officials during their te~m in office, 

andj 

\lhereas this section is discriMinatory, and dep~ives certain 

elected officials the equal protection of the law, 

've, therefore. earnestlJ' petiti on that this section be aMended to 

~fford all officials equal protection of the law, by requiring that 1'.,
I' , 

~Rlary inereases inure to the benefit of all elected county officials. I 

:,.
" 

iI. 
/"..- } 

./,('" ,<"--------......;..-
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Public Employees 

Section 10 of Article XV was added to the Ohio Constitution in 1912 and has 
not been changed since then. It reads as follows: 

Article XV 

Section 10. Appointments and promotions in the civil service of
 
the state, the several counties, and cities, shall be made according
 
to merit and fitness, to be ascertained, as far as practicable, by com

petitive examinations. Laws shall be passed providin3 for the enforce

ment of this provision.
 

No other provisions of the Ohio Constitution deal exclusively with public 
employees. A variety of provisions relating to public employees, in addition to 
a merit system requirement, are found in other state constitutions, however. These 
include provisions relating to political activity, conflict of intere~ts, right to 
bargain collectively, and pension systems. This study will discuss the merit 
system provisions and the constitutional issues arising under such a provision, and 
will briefly mention some of the other provisions not found in the Ohio Constitution. 

Merit System 

History. The 1912 constitutional convention adopted Section 10 of Article XV 
with little debate and only a few negative votes. Proponents of the provision as
serted that it was a "blow to the spoils systemll It was viewed as part of the• 

progressive, reform movement that incorporated the initiative and referendum--one 
spokesman for the merit system in public emplo~nent stated that the Initiative and 
Referendum and the merit system, together, would get rid of political bosses in Ohio. 
A merit system was already in effect in some Ohio cities at the time of the conven
tion. Proponents recognized, in their supporting statements, that some positions 
would have to be exempt, but felt that a general constitutional provision, leaVing 
the implementation to the General Assembly, was preferable to a detailed prOVision 
attempting to spell out such matters as precisely which positions would be exempt. 

The history of the movement, and the abuses that led to it, for merit systems 
for the emplo~nent of persons in the civil service--those in public employment not in the 
military service--is an interesting one, and thoroughly documented in many sources. 

The grand and familiar political themes of the early ciVil service
 
movements were uncomplicated, to begin. The public official was to be
 
protected from arbitrary replacement as different parties or factions
 
succeeded one another; and the merit system was to be out of the reach
 
of II spoils politics. II Politics was to be kept out of public personnel
 
administration, to put the underlying intention in its most simplistic
 
form. There was a quid pro quo. In return, again simplistically, pub

lic personnel were to keep out of politics. ,The civil servant was
 
idealized as a useful technician, in short, competent but politically
 
neutral and intent only in his strivings to achieve the ends determined
 
for him by political policy makers. l
 

From the time of the Pendelton Act in 1883 to the present time, there has been 
a constant, if sometimes slow, progression at all governmental levels toward a merit 
system in the selection and retention of public personnel. State and local govern
ments have proceeded more slowly than the federal government, as a general rule, 
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although merit systems were operative in some states even before the federal system 
really took hold. 

As noted above, the concept of the reformers had two parts--the employee, se
lected on the basis of his qualifications and not his affiliation with the party 
in power, was to be protected in his job, as long as he performed satisfactorily, 
from the whims of politics; such an employee would be politically neutral--that is, 
he was to perform his job without permitting his own convictions about policy or 
politics to interfere, and was not to use his job as a tool for the advancement 
of party. The first objective is easier to define and administer than the second. 

}fodels; Other States The provisions in the currertt edition of the Model 
State Constitution for a merit system read as follows: 

Sectio~10.01. Merit System. The legislature shall provide for the 
establishnlcnt and administration of a system of personnel administration 
in the civil service of the state and its civil divisions. Appointments 
and promotions shall be based on merit and fitness, demonstrated by ex
amination or by other evidence of competence. 

Earlier editions of the Model carried a more detailed provision, requiring a 
classification system, and creating a department of civil service, and requiring 
certification of the department (or similar municipal department in the case of a 
home rule city) before payment could be made to an employee. The conunent in the 
current edJ.tion of the Nodel indicates that the drafters no longer considered the 
longer provision necessary except, perhaps, in jurisdictions where the civil serv
ice merit system tradition is not strong. 

Similar model constitutional prov1810ns have been proposed by other individuals 
and organizations. For example, Elmer Graper, writing in an issue of the Annals 
in 1935 (an issue largely devoted to a revision of the Pennsylvania Constitution) 
recon~ended the following constitutional provision: 

Appointments and promotions in the civil service of the state and of
 
municipalities shall be made on the basis of merit and fitness, to be
 
ascertained, so far as practicable) by competitive examination. The
 
legislature • • • •2
 

The National Civil Sorvice League promulgated a revised model public personnel 
administration law in 1970, and recommended at the same time the merit system provision 
of the Model State Constitution. 

Slightly over one-fourth of the states have merit system civil service provisions 
in their Constitutions. }~st are fairly simple and short, similar to the Ohio pro
vision. The Alaska Constitution, for example, requires the legislature to "establish 
a system under which the merit principle will govern the employment of persons by 
the State." A few, such as Missouri IS, limit the mandatory application of the merit 
principle to specified state agencies or institutions. Some states which do not 
have a mandatory constitutional provision have applied the merit principle only to 
agencies, departments or programs where it is required as a condition for receiving 
federal grants, and in others, such as Illinois, the merit system is a long tradition, 
at least in state government. There seems to be little question that a state 
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legislature has full legislative power to provide for a merit civil service 
system if it so desires, whether or not mandated or authorized by the con
stitutign. Such a syste~ in general, does not abridge anyone's constitutional 
rights. 

Contrasted to those state constitutional prov~s~ons mandating the merit 
principle in general and leaving the implementation to the legisla
ture are a few state constitutions which spell out, in great detail, the ad
ministration and operation of the system. Michigan is the most often quoted 
example of this; California's Constitution is also detailed with respect to 
the civil service system and even the new Louisiana Constitution has lengthy pro
visions dealing with both state and city civil service commissions. 

The Ohio System. The General Assembly responded promptly to the 1912 con
stitutional mandate, and enacted a comprehensive civil service law in 1913, to 
take effect on January 1, 1914.(103 Ohio Laws 698) As required by the consti 
tution, employees of the state, the counties and cities were covered. In ad
dition, employees of city school districts were included. The civil service 
was divided into classified and unclassified service, with the unclassified 
service including the specified "exempt" persons and categories and the classi 
fied, or competitive service, including all the rest. The unclassified category 
included elected officials, court bailiffs, heads of principal departments, 
boards, and commissions appointed by the governor, secretaries to such persons, 
boards of elections, and others. Although city school districts were brought 
within the merit system, one category of exempt persons included all teachers, 
instructors, superintendents, presidents, and principals employed by the school 
districts, colleges and universities so that the school employees covered were 
only nonteaching employees. Separate civil service commissions were to be es
tablished in each city. 

Many"changes, of course, have been made in the statutes since 1913. Most 
recently, Senate Bill 174 of the 1973-74 session of the General Assembly, effected 
a complete reorganization of three state departments by combining them into one-
the new Department of Administrative Services. The combined departments were the 
Department of Finance, the Department of Public Works, and the Department of State 
Personnel. The personnel function, fiIei11df:ug the administration of the merit system 
and the Personnel Board of Review, which replaced the former Civil Service Commis
sion, are now part of the new Department. Chapter 143. of the Revised Code, which 
formerly contained the civil service provisions, is now Chapter 124. of the Revised 
Code. 

The basic scheme, "however, is nroch the same. The civil service has been ex
panded to include city health districts and general health districts as well as, 
as originally, the state, counties, cities and city school districts. The most 
recent additio~ is a category of "civil service townships" which authorizes, but 
does not requi~e, townships with a population of more than 10,000 to establish a 
civil service system for fire and police employees. "State service" describes 
employees of the state, the counties, and general health districts. Employees of 
cities, city health districts, and city school districts come under the appropriate 
municipal civil service commission. "Classified service" embraces everyone not in 
the unclassified service--those required to take competitive examinations and 
unskilled labor," for which competitive examinations are deemed impractical. The 
unclassified service describes the exempt categories--elected positions, depart
ment heads, legislative employees, substantial numbers of court employees and 
county employees, employees of the governor's office, and others. The number and 
variety of unclassified employees has increased substantially since 1913 • 
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It is not the purpose of this study to describe the operation and adminis
tration of the 011io civil service system, but only to note possible constitutional 
issues. 

Issues 

1. General or detailed constitutional provision? Or no constitutional provision? 

As is true with any constitutional provision that is unnecessary in the sense 
that t!\e General Assembly has power under its general legislative power to provide 
by law for whatever is under consideration, Section 10 of Article XV could un
doubtedly be eliminated from the Ohio Constitution without destroying the state's 
civil service system. With respect to citi~, at least those with charters, in 
the absence of the constitutional requirement, there might be some question 
whether the state could require cities to maintain a merit system. However, 
merely because ~he provision could be removed without diminishing legislative 
power it is not necessary to conclude that it should be removed, since it man
dates the general assembly to act in a field in which it might othe~~ise fail 
to act. If the policy conclusion is reached that a merit system in public em
ployment is desirable, it would be difficult to justify removing the provision 
from the Constitution. J. Alton Burdine, writing about the necessity for con
stitutional revision in Texas in 1943, advocated a constitutional provision 
requiring the enactment of a general merit system la~~ covering state and local ad
ministrative employees and employees of the legislative and judicial branches. 
He noted that the legislature has power to pass such a law, but had consistently 
failed to exercise its power. 4 

Arguments given in favor of the system used in Michigan, California, 
Louisiana, and perhaps other states, of providing in some detail a civil service 
system in the Constitution, are that it creates an agency independent of legis
lative tampering, and possibly of executive tampering as well; and that it permits 
limiting the exemptions by spelling them out in the Constitution, also safe from 
legi.slative or executive tampering. 

The independence of the constitutional agency, however, can create problems 
for administrators and is not generally favored. Tne Committee for Economic 
Development, in its 1967 report entitled "Hodernizing State Government" comment<:;,· 
as follows on the personnel function: 

We believe that it is time to make a clean break with the 
past, and that the states should take a leading role in the 
installation of up-to-date personnel systems. 

When this function is vested in an independent civil service 
.conunission, "management often finds itself unable to determine 
its own manpower requirements, to rotate as part of their devel
opment, or to promote primarily on tlfe basis of ability." Even 
greater frustrations result when attempts are made to maintain 
departmental discipline or to remove incompetent employees. 
Independent state civil service commissions should be replaced 
by central personnel agencies under directors appointed by 
and responsible to the governors. Admimistrative responsibility 
cannot be placed upon a governor unless he also has basic 
authority over personnel. 
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5. 

Constitutional rigidity can be worse than legislative rigidity because
 
it is more difficult to remedy, and the 1961 Michigan Constitutional Convention
 
added to the list of exemptions a number of positions in the governor's office:
 
"thus giving constitutional sanction to a practice that had become customary"5
 
as well as other positions. Moreover, the Michigan system permits the civil
 
service commission to establish pay rates for the employees under its jurisdic

tion, and one of the issues at the convention was whether the legislature should
 

.not have some control over at least pay rates. A provision was finally added 
permitting the legislature, by a 2/3 vote, to reject or reduce proposed pay 
increases. Another problem that developed because of the constitutional inde
pendence of the Michigan Civil Service Commission surfaced when public employee 
unionism began its upward surge in the mid-1960's and controversy developed in 
Michigan not only over the whole issue of public employee labor relations and 
the right to strike and bargain collectively, but a!so over whether the legisla
ture or the Civil Service Commission was in charge. 

2. What governmental units are covered? 

The Ohio Constitution mandates the application of the merit principle to the
 
employees of the state, counties and cities. The legislature has added city
 
health districts, general health districts, and city school districts and,
 
permissively, certain townships. The Model State Constitution and other similar
 
model proposals would make the merit system mandatory for state and all political
 

. subdivision employees. There no longer seems to be any doubt about the General 
Assembly's ability to extend the requirement to units of government not mentioned 
in the Constitution (Karrick v. Ed. of Education of Findlay School District 174 
Ohio St. 467, 1962) and the only question is whether the Constitution should 
mandate a merit system for additional, or all, public employees not presently 
covered--villages, townships, special districts of various types. 

As with all matters relating to cities, Section 10 of Article XV must be read
 
together with Sections 2, 3, and 7 of Article XVIII of the Constitution, the mu

nicipal corporation government and "home rule" provisions. The following general

izations are offered with respect to civil service and cities in Ohio:
 

1. A charter city which provides by charter for a civil service merit 
system need not follow the statutory rules. The chief of police, for example, 
in such a charter city need not be chosen from a civil service eligible list as 
provided in the statute, but could be selected as provided in the charter or by 
ordtnance enacted pursuant to the chapter. (Lynch v. Cleveland, 164 O. S. 437, 1956). 

2. A charter city which does not provide for a merit civil service system in
 
its charter would be in the same posi~ion as a noncharter city in that respect.
 

3. A noncharter city must follow the state law~ for civil service. It cannot
 
vary from them. (Petit v. Wagner, 170 Ohio St. 297 (1960)
 

. 4. A noncharter city can, however, enact laws establishing pay scales and the
 
DUmber of emp1oyees--these are essential elements of local self-government. (State
 
ex rel. Mullin et a1.v. Mansfield, 26 Ohio St. 2d 129, 1971).
 

Conflict appears to exist in the statutes concerning the civil service status
 
of employees of elected county officials. However, it seems clear that if a county
 
should adopt a charter, it could create its own civil service system as to charter
 
cities'. •
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3. Who is Exempt? • 
The lengthy list of exempt positions and categories (the "unclassified" 

service) in Ohio might lead to the conclusion that the Michigan or California 
system--writing the exemptions in the Constitution--is better than leaving 
the determination to the General Assembly. Since the constitutional mandate appears to 
require !!! appointments and promotions in the specified governmental units to be 
made according to merit and fitness "to be ascertained, as far as practicable, 
by competitive examinations" the only constitutional test for exclusion is whether· 
it is practical to devise an examinl:ltion for the position. To the extent that . 
policy-making functions and political sensitivity may be part of the position, 
it would be difficult to devise such a test. Department heads, for example, 
and the Governor's press secretary, would fall within such categories. However, 
the present law exempts all employees in the Governor's office, and such an 
exemption may be suspect. Many county employees and court employees are also 
exempt, whose jobs could very likely be defined with sufficient exactitude and 
objectivity to enable the examinations to be prepared to test for the necessary 
skills and knowledge. 

At the same tfme, it should be noted that, of the total state employment 
(no county or other local employees) of 58,571, 52,866, or between 88 and 89% 
of the total, are in the classified service. Since some states cover only those 
employees necessary to meet the requirements of federal funding, 88% represents 
a substantial percentage of the total. 

If the present system of permitting the General Assembly to determine which 
employees should be covered is not satisfactory, it is difficult to determine 
how the constitutional language could be changed except to include in the Consti 
tution a specific list of positions or categories to be exempt from the merit 
system. 

4. Merit and Fitness: Other Job Qualifications and Requirements 

Without the reviewing of laws and literature on civil service in detail, it is 
apparent that "merit and fitness" include the knowledge and skills required for 
satisfactory job performance. Merit and fitness are to be ~easured, so far as 
practicable, by competitive examination. 

What about other job· requirements? Does the fact that the Constitution
 
specifies only "merit and fitness" rule out other requirements? Even if part of
 
"merit and fitness", many job requirements are today found to be unconstitutional
 
because they discriminate against individuals or groups of persons on the basis of
 
race, sex, religion, national origin, or color, or because they violate the Consti 

tution for some other reason.
 

A recent report published by the International Personnel Management Association 
details some of the many legal problems besetting public employers, as well as 
private ones. Some job requirements, such as citizenship, enumerated have been 
part of public employment, and the merit systems, since the early days of public 
employment, when qualifications were first specified by law. Today, however, if 
they are found to discriminate or to violate the due process or equal protection 
clauses of the Constitution, they are increasingly being held unconstitutional by 
the courts. The following excerpt from the report summarizes some of these job 
requirements or qualifications: 
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Job requirements" 
Citizenship and residency. Both of these commonly accepted requirements 

•	 limit open competition, restrict mobility, and discriminate by race, 
religion, and national origin to the degree that these people are not 
evenly distributed across all political jurisdictions. Expect court 
cases unless	 these requirements are dropped. 

Age. Many jurisdictions require a minimum age of either 18 or 21 years

• for all job applicants. This may discriminate against poverty groups 
(largely minorities) who seek employment between the ages of 16 and 21 
rather than continue their education as their more affluent (largely 
nonminority) counterparts do. Minimum age requirements should be lowered 
to age 16 unless a higher age is necessary for successful job performance. 

•	 Height and weight. These requirements are often found in firefighter and 
·	 police officer jobs. Minimum heights usually range from 5'7" to 5'10",
 

with weight proportional to height, which would discriminate against
 
the shorter races and women unless height were a BFOQ.
 

Occupational	 credentials. Licenses, registrations, certifications, and

•	 the like may be required by state law, but a national survey by the De

• 

partment of Labor (1969) found that exorbitant fees in some states put 
severe restrictions on mobility and the selection procedures used by the 
credential-granting authorities were typically unvalidated. Thus, any 
employer using occupational credentials as part of his/her selection 
process would be well advised to obtain a selection manual from the 
credential-granting authorities to determine whether their selection 

• 

procedures were fair and valid. If no fairness or validity could be 
demonstrated, the employer should seek legal counsel to decide whether 
or not to suspend these requirements for initial employment until the 
selection procedures for the credentials were revised. It does not 
appear to be any defense to argue that the responsibility for the 
credential selection procedures rests with the credential-granting 
authority and therefore the employer is an innocent bystander. 

Education and experience. These requirements, of course, must be validated 
as·tests. 1raining and experience may be substituted for formal education, 

• if there is evidence for doing so, but the practice of waiving education re
quirements for present employees on open exams if the empLoyees are 
"otherwise qualified" is definitely suspect and should be d,iscontinued 
unless there is research to supp.ort its use in specific situations. 
General education requirements (e.g., hiJh school diploma or college 
degree) should also be avoided, as stipulated in the Griggs decision 

• (U. S. Supreme Court, 1971c). A more acceptable approach is to use 
education requirements only when they could be considered to be obvious 
samples of job performance (e.g., an engineering degree for engineers, 
courses in bookkeeping for bookkeepers, etc.) rather than signs of job 
performance (e.g., high school graduation indicates high motivation) 
unless there	 is strong validity evident:· to support such practices.

• 
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"Minimum" versus "desirable" requirements. Desirable requirements are 
sometimes used in hopes of avoiding the rigidities of minimum standards. 
Unfortunately, the results can be far worse. Potential job applicants 
often select themselves out when they see they do not meet the "desiredll 

standard, which by definition ~s usually set at a higher level than one 
would need to do a minimum aptab1e job. Furthermore, experience and 
training ratings have a way· turning desirable requirements into the 
minimum needed to pass, rathel than the maximum possible score, and, in any 
event, there is always some point on the scale which is a functional 
minimum needed to pass even though it is not formally stated. Thus, 
there are always minimum requirements and the so-called desirable re
quirements only serve to limit applications--often to the detriment of 
the groups protected under law. The only answer seems to be set 
realistic minimum standards which can be defended by research evidence. 

Character requirements 

Every set of laws analyzed contained some provision for rejection of 
applicants or dismissal of employees on the basis of "bad Character" in 
the following areas: (1) subversive activities, (2) infamous conduct, 
and (3) personal problems. Legal problems can result when these require
ments are phrased so vaguely as to preclude their consistent application 
to all persons or when they conflict with the 5th Amendment, the 14th 
Amendment, or the 19~4 Civil Rights Act. 

Prohibited subversive 3ctivitics usually specify membership in groups 
advocating violent overthrow of the govermuent. The 1964 Civil Rights 
Act does permit discrimination against Communists and any other group 
when nntionlll security is threatened, but civil service laus which reject 
applicants who have been "in any manner disloyal to the Government of the 
United States" or who refuse to testify on the g:'"ounds that it might tend 
to incriminate them face possible conflicts with the 5th and 14th Amend
ments. 

The next category of civil service laws in this area rejects all appli
cants who: 

1. are "guilty of infamous conduct" 

2. have committed "conduct unbecoming of an employee" 

3. have connnitted "scandalous or disgraceful conduct while on duty" 

4. have evidenced "bad character, dissolute habits, or innnoral conduct." 

A related law denies sick leave or reemployment rights after leaves of 
absence due to "moral delinquency." The vagueness of these laws makes 
their consistent enforcement almost impossible. Great caution is advised 
whenever these laws are invoked. 

Personal problems (e. g., drug dependency, poor credit rating, arrests, 
and convictions) may be discriminatory rejection criteria unless their 
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relationship to job performance can be demonstrated. Inconsistent 
application of these laws often occurs, for example, when some al 
coholic employees are discharged while others are sent to treatment 
centers.

• Nepotism 

• 

Prohibitions against more than one member of the same family 
working for the same organization, or for the same department 
within an organization, typically works against women, in which 
case it would violate the 1964 Civil.,Rights Act unless it were 
shown to be a business necessity. 7 ~; 

The conclusions reached by the author of this report are based on court cases 
from many jurisdictions, not necessarily Ohio, and many of the problems have not 
yet reached the Supreme Court for final determination. They are noted here, not

• to suggest that changes in Section 10 of Article XV of the Ohio Constitution are 
indicated, but only to point out the variety of problems that legislative bodies 
and executive agencies must consider in creating personnel systems today. 

5. Political Activity. Conflict of Interests 

• An important part of the original concept of the civil service merit system was
 
prohibition against political nctivity by gover~~ent employees covered by the system.
 
The "Hatch" Act" represents the statement of "no political activity" for federal em

ployees in the civil service system, and for state and local employees in programs
 

•
 
supplied "'ith federal funds, as a general rule. Nany state civil service systems, inclu'
 
ing Ohio's,have a similar provision in their laws. At least one state, Louisiana,
 
has written the prohibitions into its Coustitution. 

• 

Prohibitions against political activity by public employees hnve come under 
scrutiny in recent years, however, and some have been held unconstitutional as un
necessarily restricting tile rights of the employees under the equal protection and 
due process clauses of the federal Constitution. In 1966, Congress established a 
Commission on Political Activity of Government Personnel to investigate and study 

• 

Federal laws which limit or discourage the participation of Federal or state offi 
cers and employees in political activity. The report of this Commission, further 
studies by federal and state officials, and court cases have resulted in re-examina
tion and restatement of the rules and regulations governi.ng what public employ~cs 

can and cannot do in the realm of political activity. In this evclving field of 
law, it would be difficult and probably unnecessary to attempt to write into the 
Ohio Constitution any provisions relating to political activity.by persons covered 
by the merit system. 

• 
Conflict of interest and ethics provisions for state or state and local officials 

and employees have also been written into some state constitutions. For example, 
the Hawaii Constitution requires financial statements to be filed by candidates for 
and holders of certain offices; it also permits the legislature to adopt a code of 
ethics for state and political subdivisions elected and appointed officers and 
employees. (Section 2 of Article 13 and Section 5 of Arti.cle XIV) 

• 
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•Collective Bargaining and Unions for Public Employees 

The relationship between a civil service or merit system of public employment,� 
an elected legislative body that traditionally has regulated the ter.ms and conditions� 
of employment of public employees, and organizations of such employees devoted to� 
collective bargaining as the method of fixing terms and conditions of employment, is� 
a difficult relationship to sort out. For constitutional purposes, it is not really� 
necessary to analyze the various conflicts inherent in these systems, since they can� 
be resolved by statute and by the proc,;!ss of administration.� 

Sf-vera 1 Htate constitutions, hm-lever, do conta in a posi.tive statement granting� 
public employees the right to organize Lmd bargain collectively, or do something less� 
than bargain collectively such as make grievances known through their own representatives.� 
Section 2 of Article XII of the Hawaii Con~titution recognizes the right of public� 
employees to organize and bargain collectively, as prescribed by la~v. (Section 1 of� 
this Article recogni~es the right of private employees to organize and bargain col�
lectively. Tile original Hawaii constitution only gave the right to public employees� 
to present grievi.\nces throuzh represei.lt.:ltives of their own choosin~;, and the collec�
tive bargaining provision replaced the prior provision in 1968.)8 Article I of the� 
Uc:w Jc>rfley c.:onstit".ttlon, paragraph 19, recognizes the right of public employees to� 
orgnnize and to make grievances known through representatives of their o~m choosing.� 
A I:'.:!vI provision in the Pennsylvania Constitution (section 31 of Article III) provides� 
for coll,::ctiwd.y bargaining for police and firemen.� 

Tl1t'!SC constitutional provisions fo1101'] the trend of the times, rather than the� 
oChvt" \4:1)' arOt1l1d, and such pLov i;.:;ions tend to be obsolete before they are adopted. A� 
c()n~;tlt\.ltiol1al provi:don 3tten.pting to define the subject matter of bargalnin:g, and� 
HLth \·,'hO:l1 the b,::trgaining is to take place (hO\o1 do yOll express the procedure for bar�
~:1i"ning Hi-th the lC2,lsl<:turc':') would bc! ext::em~:ly difficult to urite .:md it, too, would� 
h~ obsolete before it could be adopted. It seems desirable to leave these matters to� 
statute and to the evolution of public employer-employ8es relations rather than attempt� 
to urite such provisions in the Constituti.on. Hichigan, hOHcver, has ,vritten at least� 
som~ elencnts of the bar8~ining process in the Constitution by assigning the Civil� 
SL:rvicc COlllmiss ion the respons ibility for £i:-::i118 state employees I \Vages, giving the� 
lC3i31~turc only a veto power over the final results. 9� 

Justification for writing a public employee collective qargaining provision� 
l'<\to th~ Constitution might exist if a statute providing for the right of public� 
earploy(?(:s to 01.·g:1nizc, have dues check-off, bargain through their chosen repres~ntatives,
 

<lnd ~;il:lil~r matters, had been held unconstitutional. This has not happened, hov]ever, in� 
·Oilio. An ordinance of the City of Dayton permitting union dues check-off was originally 
held unconstitutional (ll2fermnn v. Duyton s 147 O.S~~13 (1947 ~ut a subsequent statute 
passed by the General Assembly (Section 9.4~1 of the Revised Code) authorizing dues 
checkoff has cured the defect. The right of public employees to join uniol~ has been 
upheld as a federalIst mendment right. lO There is much public employer-employee 
collective bargaining taking place in Ohio \·:ithout the benefit of any state Imv, but 
the authority of the General Assembly to pass such lm·]s if it so chooses is not gen
era1.ly questioned. The Ohio lmo1 forbidding strikes by public employees (t\le "Ferguson 'Act"), 
although not very effective in preventing strikes, has, nevertheless, not been held 
unconstitutional. 

In con~cnting on employee organization and collective bargaini.ng (both public and� 
private) constitutional ri~lts, and constitutional right-to-work provisions, the� 
authors of "Con-Con - Issues for the Illinois Constitutional Convention"noted that:� 
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!'In practice the presence or absence of constitutional or other legal barriers to 
concerted action by public employees has neither deterred nor prevented such action,

• nor has the presence of constitutional provi.sions that proaelly grant the right to 
organize and bargain collectively to all employees significantly enhanced their or
ganizing efforts."Il The Hodel State Constituti.on contains no collective bargain
ing provisions for either public or private employees nor right-to-work provisions. 

• 
Pei.lsi.on and Ret.;j.r~ment Systems 

• 

Dr. Albert Sturm, in his "Trends in State Constitution-Naking 1966-1972" notes 
that, i.n that period of time, constitutional chdnges included "sundry provisions· for 
the establishment, investment, management, and use of pension and retirement funds 
for pub lic emI'loyees in approximate.ly a fifth of the states." p. 62 Perhaps typic::!l 
of these provisions is one in Hm-laii' s Constitution, Section 2 of Article XIV, ,.,hich 
provid(";s that membership in a state employee retirement system is contractuaJ. '-lith 
ben.::fits not to be diminished or impaired. The obj ective of many of these provisions 
would appear to be protecting the employees' rights in a syste~ if there is one. 
The new Louisiana Constitution requires the le.gislature to provide for the retirement 

• 
of officials ~nd employees of the state and political subdivisions, and school 
teachers, and guarantees the employees' benefits, but no constitutional provisions 
were found spelling out·in detail the provisions of a rztirement system. 

• 

The Ohio Constitution contains no provisions relating to retirement systems of 
public employees. In a conunentary to a proposed section relating to pensions and 
retir.ement systems for public employees, The Texas Constitutional Revision Co:mnission 
noted that somr~ of the provisions in state constitut.ions '-1ere adopted because there 
t"as some doub:: about the constitutionality.of state retirement systems, but that such 
doubt no longer existed. 

Conclusion 

• A recent issue of the Public Administration Revie,., contains a symposium on "The 
M(>rit Principle Today" vlhich points out the vnrious problems and conflicts existing 
b~tween modern principles of personnel administration, unions, equal employment op~ 

portunities, testing systems and principles, and the traditional civil service systCi.l. 
David T. Stanley of the llrookings Institution, the symposium editor, sums up the 
findings with "H'e have painted a messy picture, but that's the way it is." 

• Assuming a decision to retain a constitutional mandate to the legislature to 
provide a merit system, Ohio's Section 10 of Article XV appears to be as adequat~ 

as any, wi~h possible consideration for expanding it to require J merit system for 
all political subdivisions. 

• 

• 
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• Employee Welfare 
Article II 

Section 34; Section 37 

• 
Two constitutional provisions governing employee welfare proposed by the 1912 

Constitutional Convention will be examined in this memorandum. Article II, Section 34 
and Section 37, as they appear below. have remained unchanged since approved by the 
voters in 1912. 

Section 34. Laws may be passed fixing and regulating the hours of labor, 
establishing a minimum wage, and providing for the comfort, health, safety

•� and general welfare of all employes; and no other provision of the consti�
tution shall impair or limit this power. 

Section 37. Except in cases of extraordinary emergency, not to exceed eight 

• 
hours shall constitute a day's work, and not to exceed forty-eight hours a 
week's work. for workmen engaged on any public work carried on or aided by 
the state. or any political sub-division thereof, whether done by contract, 
or otherwise. 

• 

The provisions emerge from an era of American history when the forces of labor 
were not clearly defined, nor fully organized. Some workers were forced to accept 
labor conditions that were intolerable in order to survive. The government, commit
ted to a policy of laissez-faire. was reluctant to adopt policies and laws regulating 
industry; likewise, some courts took the stance that legislation attempting to govern 

• 

aspects of labor were in possible violation of the rights of liberty, contract, and 
private property. When the delegates to the 1912 Constitutional Convention began 
to discuss proposals regulating labor conditions, it was apparent that many feared 
that conditions had become so unbearable that strikes, shut-downs, and possible 
violence would follow if the state did not take some positive action regarding employee 
welfare. 

I. Sec tion 34 

• Early History 

• 

The standing committee on labor of the 1912 convention first considered the 
proposal by Delegate Farrell to enable the legislature to regulate hours of labor, 
minimum wage, and the comfort. health, and safety of employees. Article II, Section 34 
is the original proposal, verbatim. The merits of the proposal were debated at length, 
with attention given. almost exclusively, to the minimum wage clause. The sponsor of 
the proposal stated that he formerly had not been an advocate of a statutory minimum 
wage, but had been compelled to change his position. 

• 
"When one considers the relentless war that has been waged against the trade 
union movement in this country, and the war of extermination that is now going 
on, 8nd. in some instances, meeting with success, in putting some unions out 
of business, and the general application of "black list", all for no other 
reason than the piling up of capitalistic profits without any regard for 
justice in the premises. when we see the attempts making to build up industries 
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on a foundation of wages too low to admit of sufficient rest and relaxation 
for even moderate health, we are driven to the knowledge that it is time that 
a decent humane effort should be made to remedy this un-American condition." (1) 

The history of min~um wage legislation was sparse at the time. The first mini
mum wage law was adopted by New Zealand in 1894, providing for conciliation boards 
with authority to fix minimum wages. England adopted a similar law in 1910. Massachu
setts was the first of the United States to pass such a law, in 1912, and minimum wage 
bills were presented to the legislatures of Minnesota and Wisconsin during the time 
of the convention. 

Opponents of the ?roposal argued that a ~inimum wage was detrimental to employers 
and employees. They predicted that a legislature controlled by labor unions would 
promptly limit hours and establish a minimum wage. In addition to constituting a 
deprivation of liberty by regulating a man's earning powers, such restrictions, it was 
argued, would force the employer to pay the lazy and the industrious equal wages. 
They predicted that employers would not hire afflicted persons. (An interesting dis
cu,.ion of the effect of the minimum wage on the handicapped, unskilled, and other 
minority groups appears in "The Minimum Wage - Who Pays", Brozen and Friedman, The 
Free Society Association, 1966). The merits of applying a minimum wage to agriculture 
and domestic laborers were debated at length. Some felt the consequent rise in agri
cultural prices would negate any positive effects of the minimum wage. 

The proponents of the measure noted the permissive nature of the proposal and 
felt the general assembly could apply a law to some groups and not others, as circum
stances warranted (i.e. farmers, domestics). 

Clearly, the reason for the constitutional provision was to give explicit power 
to the legislature to pass laws regulating labor conditions. Court decisions in 
some states indicated that such legislative power was in question. Prior to the 
1912 constitutional convention, several cases dealt with the power of the state to 
regulate the hours of labor in private industry. The u.S. Supreme Court affirmed 
the right of the state to regulate labor in dangerous employments in Holden v. Hardy, 
169 U.S. 366 (1898), by sustaining a Utah statute limiting hours of mine workers. 
In 1899, the Colorado Supreme Court nullified a similar statute in In re Morgan, 
26 Colo. 415 (1899). Through 1915, 10 stalutes regulating the hours of labor for 
women and children were sustained and three statutes were declared unconstitutional. 
(An extensive listing of the decisions appears in "Hours of Labor and Realism" by 
Felix Frankfurter, 29 Harvard Law Review 353.) The willingness of the courts to 
accept the right of the state to legislate regarding labor conditions in private 
employment appears related to the type of industry involved. Courts seemed in favor 
of statutes regulating dangerous employments and employment of women and children. 
But in 1905, the New York Supreme Court invalidated a 10-hour law for bakers, in 
Lochner v. New York, 198 u.s. 45. One justice noted that "to the common understanding 
the trade of baker has never been regarded as an unhealthy one". The court held the 
statute an arbitrary restri~tion of liberty not related to the public welfare, and 
intolerable to the 14th amendment to the u.s. Constitution. (Recent decisions have 
been able to make use of more scientific evidence than "the coumon understanding" 
in determining dangerous employment conditions.) 

Constitutionality of Minimum Wage Legislation ~Federal Court Decisions 

Much of the debate about the constitutionality of minimum wage legislation 
revolved around whether such laws interfered with due process and the rights of 
contract. Originally, state courts upheld minimum wage statutes, especially for 
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women, until 1923, when the United States Supreme Court handed down its decision in 
Adkins v. Children's Hospital, 261 U.S. 525, 67 L. ed. 785, 43 S. Ct. 394 (1923). 
The Court invalidated an act of Congress authorizing a minimum wage for women in 
Washington, D.C. The act was thought to be repugnant to the provision of the Fifth 
Amendment prohibiting taking of liberty and private property without due process of 
law. Thereafter, there continued a trend of state courts invalidating minimum wage 
laws which ended when the Adkins decision was overruled by West Coast Hotel Co. v. 
Parrish, 300 U.S. 379, 81 L. ed. 703, 57 S.Ct. 578, 108 ALR 1330 (1937) which held 
that a Washington statute based upon a wage sufficient to maintain women in health 
was valid. The constitutional attack was based on a violation of the freedom of 
contract, but the Court held that the freedom of contract is a qualified and not an 
absolute right. The Court also mentioned several economic considerations regarding 
the class of women workers, such as their lack of co11ect£ve bargaining powers, and 
the effect of their unemployment on industry. Although the Court did not appear 
to base its decision on these economic considerations, the fact that they were 
mentioned is interpreted by some to be of prime importance. A law review article 
"Wage and Hour Legislation in the Courts" in 5 Geo. Wash. Law Review 865, sets forth 
the import of these considerations. 

"The importance of the case lies not alone in its value as a precedent or prin
ciple-establishing decision but also in the step it takes toward the recognition 
of the use of the police power of a state to reach a definite economic goal. •• " (2) 

"While it (Parrish) emphasizes the importance to society of its women workers 
and their well-being and health, and perhaps places the decision of the case 
on this ground, the opinion specifically provides another ground for decision 
in that it recognizes that industry, the economic condition of the workers, and 
.the effect of unemployment on the state and society at large are of sufficient 
concern and so intimately tied with general welfare that the state's police 
,pwer may reach out to correct evils therein." (3) 

The U.S. Supreme Court said, in U.S. v. Darby, 32 U.S. 100, 85 L. ed. 609, 61 
S. Ct. 451 (1941) 

"Since our decision in West Coast Hotel v. Parrish, 300 U.S. 379, 81 L. ed. 703, 
57 S. Ct. 578, 107 ALR 1330, it is no longer open to question that the fiXing 
of a minimum wage is within the legislative power and that the bare fact of 
its exercise is not a denial of due process under the Fifth more than under the 
Fourteenth Amendment." 

Constitutionality of Section 34 - Ohio Decisions 

The first minimum wage legislation was enacted in 1933 by the 90th General As
sembly. General Code l54-45d to l54-45t provided minimum wage standards for women 
and minors. The law did not itself establish a minimum wage, but it permitted an 
actual minimum wage to be established by administrative action. The 1933 legislation 
remained the prevailing minimum wage legislation until repealed in 1973 and replaced 
by a new law. 

The constitutionality of the minimum wage law was upheld by the Ohio Courts 
in Walker v. Chapman, DC Ohio, 17 F. Sup~ 308 (1936). The court noted that the 
constitutionality of the law rested on the requirement of the law for the payment of 
a "fair wage" which was defined as "a wage fairly and reasonably coomensurate with 
the value of the service or class of service rendered," whereas in the Adkins case, 
the decision was based on minimum wage requirements of a sum sufficient to ensure 
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employees "subsis tence, health and morals". The court noted that if the Ohio law� 
were indistinguishable from the law at issue in Adkins, the court would have had no� 
choice but to declare the Ohio law unconstitutional. In fact, however, the two laws� 
were distinguishable, and the Ohio law offered a measurable standard.� 

•Sections l54-45d through l54-45t of the General Code were declared valid in� 
Strain v. Souther ton , 148 Ohio St. 153, 74 N.E. 2d 69, (1947). In that case, a� 
challenge was made to the right of the General Assembly to delegate, under law,� 
authority to an administrative agency to investigate and determine minimum wage� 
policy, the party pleading that this delegation violated A~ticle II, Section 26 of� 
the Ohio Constitution: "All laws, of a general nature. shall have a uniform oper�
ation throughout the State, nor shall any act, except such as relates to public� 
schools, be passed, to take effect upon the approval of any other authority than� 
the General assembly, except, as otherwise provided in this constitution."� 
In that ease, the Court said:� 

"Ohio Constitution, Article II, Section 26 inhibits General Assembly from 
delegating its power to make a law, but that body may properly enact a law 
conferring authority or discretion on a designated governmental authority to 
carry provisions of such law into execution and granting such agpncy power 
to inquire into and determine facts under rules of its own creation which 
conform to standards and policy contained in law." 

Current Laws 

Chapter 4111. of the Ohio Revised Code, entirely rewritten by the 110th General 
Assembly, defines the minimum fair wage standards and related regulations. All employ
er. and employees are governed by the minimum wage laws set forth in this chapter, 
except for these persons: federal employees; baby-sitters and live-in companions who 
are not housekeepers; outside salesmen compensated by commission or in a bona fide 
executive, administrative or professional capacity; agricultural employees working 
for an employer who during any calendar quarter of the preceding calendar year did 
not use more than five hundred man-hours of labor, of an agricultural employee working 
for a member of his immediate family; persons doing charitable service; students em
ployed part-time by political subdivisions; member of police or fire protection agency; 

employees of non-profit camp or recreational area for children under eighteen. 

State, county and municipal employees were formerly exempted from the minimum� 
wage laws, (138 OAG 2979) but are included under the current statutes. Many state� 
and local employees and public institutional employees are covered by the federal� 
minimum wage law now, as well.� 

Minimum wage rates have changed over the years, and the newly revised sections� 
fix the minimum wage in the statutes at $1.60 per hour, except that employers em�
ploying persons ift counties of less than three hundred thousand population may pay� 
employees an amount equal to ~.40per hour until January 1, 1975. Persons who are� 
classified as "learners", during the first 90 days of their employment, and some� 
agricultural workers who are paid on a piece-work basis, may earn less than minimum� 
wage according to the law. The significant change in the new law is that the mini�
mum wage rate is fixed in the law as opposed to the former law which just granted� 
the authority to an administrative agency to convene a ~oard to fix wages for a par�
ticular industry under specific conditions.� 

Other chapters of the Revised Code regarding employment of minors (Chapter� 
4109); Division of Workshops and Factories (Chapter 4107); Division of Elevator� 
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Inspection (Chapter 4105); Division of Boiler Inspection (Chapter 4104) appear, in a 
tangential way, to have emerged from the legislature's authority, by virtue of 
Article II, Section 34, as well as Article II, Section 35 (examined in another memo
randum) to regulate safety and other conditions of employment by law. 

Conclusion 

Section 34 is a statement of the policy of the state of commitment to regulate 
labor conditions for the welfare of the citizens. Some constitutional revisionists 
argue that when a policy is deeply imBedded, there is no longer any need for consti
tutional support of the policy. On the other hand, revision must be approved by the 
voters, who might be reluctant to delete the specific references from the Constitution. 

At the time the section was drafted, there was debate over two questions: whether 
such regulations inte£ered with other constitutional rights; and whether it was possible 
to implement minimum wage legislation so that it would be beneficial rather than 
harmful to both skilled and unskilled labor. 

Regarding the first question, the courts have upheld the right of the state to 
regulate labor to sustain the welfare of its citizens. Secondly, the desirability 
of minimum wage legislation is still being debated today, and there are some who 
feel that such laws work to the detriment of a large sector of the labor class. In 
spite of this, however, minimum wage legislation has been operative, as have other 
laws regulating labor in the state, for a number of years, and the fears of the 
delegates in 1912 for farmers and domestic workers appear to have been resolved in 
the present laws. It is significant to note that the language of Section 34 is 
permissive - should the legislature desire to implement legislation, it has the 
power. Our research has not uncovered problems which appear to emsnate from the 
constitutional language of Section 34. 

II. Section 37 

Early History 

Proposal No. 209 (now Section 37) to regulate the hours of employment on public 
works, was commented upon by its author, Delegate Tetlow, as follows: 

"it is quite evident that we desire this proposition to become a constitutional 
provision to safeguard this right, and to circumvent the decisions rendered 
by the courts of this state." (4) 

Mr. Tetlow refers to the case of City of Cleveland v. Clements Bros. Construction Co., 
67 0.5 •. 197 (1902), in which the Supreme Court of Ohio declared null and void an act 
limiting the hours on public works. In that case, the city of Cleveland withheld 
money from a contractor because the contractor let his men work more than eight hours 
per day, in times when no emergency existed, which action was contrary to an Act of 
1900 (94 Ohio Laws 357) limiting the service of all laborers, workmen and mechanics 
on public works for the state or a subdivision by contract or otherwise to eight hours 
a day. The law required contracts to contain a provision stipulating that, under 
penalty of law, not more than eight hours of labor may be permitted or required, The 
plaintiff claimed that being a mere subdivision of the state, the legislature may 
stipulate what contracts it may make and what provisions the contracts shall contain. 
The Supreme Court responded: 
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"The fallacy of this contention lies in the assumption that the compulsory 
authority of the legislature over municipal eQ~porations is so absolute 
and arbitrary that it may dictate the specific terms upon which such muni
cipality shall contract. and may prescribe what stipulations and conditions 
its contracts shall contain. although such contracts may, as in this case, 
relate only to matters of purely local improvement. This is a misapprehension 
of the legislative authority, for no such right or power has been delegated 
to, or is possessed by. the general assembly." (p. 211) 

The court held the statute unconstit~tional, noting that it violates and abridges 
the right of parties to contract; invades rights of liberty and property; and denies 
to contractors, subcontraetors and municipalities the right to agree with employers 
on terms and conditions of contracts. 

In an earlier case, Bramley v. Norton, 5 ONP 183 (1897), a Cleveland city or
dinance prescribing a minimum wage of $1.50 per day and a maximum of eight hours on 
pub11c works and improvements was declared unconstitutional, violating Section 19 
of Article I of t~e Ohio Constitution and Section 1 of the 14th Amendment to the 
u.s. Constitution. 

Mr. Tetlow observed that at the time of the convention, eight states had adop
ted constitutional and statutory provisions regulating the hours of labor on public 
works, and that a federal court had declared in a Kansas case, similar to the cir
cumstances in Clements Bros. Construction Co., that the state had the right. under 
its police power, to regulate the hours of labor for workmen engaged on public works. 
In that case, Atkins v. Kansas, 191 u.s. 207 (1903), the court's reasoning appeared 
to finally resolve the question of the state's power in this regard, for all future 
questions. 

lilt is within the PC1I1le.r of a state, as guardian and trustee for its people 
and having full control of its affairs, to prescribe the conditions upon which 
it will permit public work to be done on behalf of itself or its munic~_pslities. 

In the exercise of these powers it (the state) may by statute provide 
that eight hours shall constitute a day's work for all laborers employed by 
or on behalf of the State or any of its municipalities and making it unlawful 
for anyone thereafter contracting to do any public work to require or permit 
any laborer to work longer than eight hours per day except under certain spec
ified wages. And one who after the enactment of such a statute contracts for 
such public work is not by reason of its provisions deprived of his liberty or 
his property without due process of law nor denied the equal protec tion of 
the laws within the meaning of the Fourteenth Amendment even where it appears 
that the current rate of wages is based on private work where ten hours con
stitute a day's work or that the work in excess of eight hours per day is not 
dangerous to the health of the laborers." (p. 207) 

The proposal considered by the standing committee on labor read as follows: 

Proposal No. 209. Not to exceed eight hours shall constitute a day's work and 
not to exceed forty-eight hours a week's work, on the construction, replacement, 
alteration» repair, maintenance and operation of all public works, building~, 

plants, machinery at which laborers, workmen and mechanics are employed, car
ried on or aided by the state or any political subdivision thereof, whetrer 
done by contract or otherwise, except in cases of extraordinary emergency. 

In the debate, the view was offered that the subject matter of Proposal No. 209 was 
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already covered by Proposal No. 122, which was adopted by the committee earlier, since 
the legislature was thereby authorized to regulate labor for both public and private 
industry. The proponents of the measure regulating the hours of public work feared 
that the proposal adopted earlier might not pass, due to the mintmum wage clause, and 
wanted to protect themselves, by getting this more specific proposal adopted. The 
consensus of the convention appeared to be that if fneppaei He. 122 passed, Proposal 
No. 209 should become null and void, if it, too, passed. A suggestion was made that 
the two proposals be combined, if the committee on arrangement and phraseology felt 
that was necessary. The language recommended by the committee on arrangement and 
phraseology was substantially different from what the committee on labor proposed. 
The committee on arrangement and phraseology proposed: 

"Except in cases of extraordinary emergency, not to exceed eight hours shall 
constitute a day's work, and not to exceed forty-eight hours a week's work, 
for laborers engaged on any public work carried on or aided by the state, or 
any political subd:r.vision thereof, whether done by contract, or otherwise." 

The revised proposal was not debated, except that a recommendation was made to change 
the word "laborers" to "workmen", and that recommendation was approved. '!he proposal 
was approved by the convention, adopted by the voters, and is now Section 37. 

Among the earliest cases relating to this section was Stang v. City of Cleveland, 
94 Ohio St. 377 (1916). The court held that Secticm 37 of'.Articie II 

" •••was not self-executing within the definition that a self-executing pro
vision is one which supplies the rule or means by which the right given may 
be enforced or protected or by which a duty enjoined may be performed. But 
nevertheless, after the adoption of that provision in the constitution, the 
legislature was without power ~o affirmatively make lawful a working day of 
more than eight hours." (p. 380) 

Pursuant to the requirements of Section 37 of Article II, adopted in 1912, the 
General Assembly in 1919 adopted General Code Section 17-1: 

"Except in eases of extraordinary emergency, not to exceed eight hours shall 
constitute a day's wark and not to exceed forty-eight hours a week's work, 
for workmen engaged on any public work carried on or aided by the state~ or 
any political subdivision thereof, whether done by contract or otherwise; and 
it shall be unlawful for any person, corporation or association, whose duty it 
shall be to employ or direct and control the services of such workmen, to 
require or permit any of them to labor more than eight hours in any calendar 
day or more than forty-eight hours in any week, except in cases of extraor
dinary emergency. This section shall be construed not to include policemen 
and firemen." 

The section was _nded in 1941, adding after "firemen", "in cities and villages and 
policemen in villages." 

In 1925, the Director of Public Service in Akron was charged with unlawfully 
requiring and permitting a laborer to werk on the o~ration of a waterworks plant 
more than forty-eight hours during a week when no emergency existed. In State v. 
Peters, 112 O.S. 249, the Court found that the original and final versions of the 
1912 constitutional convention with respect to Section 37 differed regarding con
struction and maintenance of a public utility. 
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The original proposal (No. 209) was deemed to be much broader in coverage, and 

the Court held the view that the language as adopted should not be broadened beyond 
the natural import of the language. 

"Section 17-1 General Code, has no application to the employment of labor by 
a municipality. 11le expression "workmen engaged on any public work carried 
on or ailitHi by the state, or any political subdivision thereof, whether done 
by contract or otherwise, relates to the construction of public improvements 
and not to their maintenance or operation." (5) 

ClementI v. Sherwood, 70 Ohio App. 266 (1942) held that persons employed in the oper
ation of state institution. were not under Article II, Section 37 and General Code 
17-1, which apply only to construction. 

Current legislative action 

Section 4115.01 of the Revised Code (formerly GC 17-1) implemented the consti
tutional provisions of Article II, Section 37, limiting the hours of labor on public 
works and later excluding policemen in villages and firemen in cities and villages 
from its restriction. The section was repealed in 1969 by House Bill 436. The 
reason for the repeal is given as follows: 

"Repeal of working hours specificationa. The bill repeals section 4115.01 
which provide. that, except in extraordinary emergencies, eight hours con
stitutes a ~ork day and forty-eight hours a work week for persons employed 
on any public work carried on or aided by the state or any political sub
division. The stated purpose of this change is to allow working hours more 
in accord with current practiees in the construction industry." (6) 

After the repeal of section 4115.01, no new law was passed implementing the 
prov18iona of Article II, Section 37. The Ohio Supreme Court, in Stang v. Cleveland, 
94 Ohio St. 377 (1916) said that Section 37 of Article II is not self-executing and 
ws. not carried into effect until the adoption of G.C. 17-1 (R.C. 4115.01). The Court 
added, however, that the legislature did not have the power to make lawful a working 
day of more than eight hours after the adoption of Article II, Section 37. By virtue 
of the Stang decision and the repeal of section 4115.01, the constitutional section 
is inoperative at the present time. Seetion 37 refers to a six-day work week and 
was incompatible with the hours of construction workers. In addition, there is some 
ambiguity in the language "not to exceed eight hours shall constitute a day's work ••• " 
and as to whether that provision actually limits the work day to eight hours. The 
legislature, realizing the inherent difficulties in Section 37, and noting that the 
section would be ineffective without further statutory implementation, chose to re
solve the p~oblem by rEpealing the law and rendering the section inoperative. 

Conclusion 

There appear to be several good reasons for re~ealing Article II, Section 37. 
The proponents of the section, in 1912, clearly believed that section 37 granted no 
additional power than was permitted the legislature by the adoption of Article II, Sec
tion 34. Judicial interpretation has limited the application of the section to con
struction of public works and held that it does not apply to maintenance and operation 
of them, 8S was anticipated by the committee on labor at the convention. More recently, 
the repeal of the state implementing the constitutional provision reflected the at
titude of legislatures and members of industry alike that the provisions of Article II, 
Section 37 were not desirable. 
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If the constitutional language were repealed, what might happen if the 

legislature desired at some future time to adopt legislation limiting the hours 
of labor on public works? It would appear that absent the specific 80nstitutional 
grant of authority in Section 37, the legislature would still be recognized as 
having the power to regulate hours of labor on public works, particularly if Section 
34 is retained. Both state and federal court decisions have upheld the right of 
the state to make such regulations, and have denied that these regulations intefere 
with the right of contract in a manner 
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intolerable to the constitution. 
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APPENDIX 

Constitutional Provisions - Other States

• Hours of Labor 

Arizona - No child under 16 shall be elJl1Pl!c:'J'e'd for more than eight hours a day. (XVIII, 02) 

Louisiana - For women and girls not engaged in agriculture or domestic employment, the

•� legislature or a commission may regulate hours. (IV, 7)� 

Michigan� - The General Assembly may enact laws regulating the hours and conditions 
of employment. (IV, 49) 

• 
Colorado - Legislature to provide for period of employment not to exceed 8 hours in 

24 (except in emergencies. where life or 'property in imminent danger) for 
persons employed in mines, blast furnaces, smelters or other branches of 
industry or labor that legislature may consider dangerous. (V, 25a) 

• 
Montana - Eight hours to constitute a day's work in all employment except farming and 

stock raising, legislature may reduce hours constituting a day's work but 
denied the power to increase hours. (XVIII, 4) 

Oklahoma - Except in emergencies, 8 hours constitute a day's work in underground 
mines. (XXIII, 4) 

Wyoming - Eight hours constitute a day's work in mines. (XIX, 1) 

• 

• Hours of Labor on Public Works 

Ari~ona - Eight hours to constitute lawful day's work in employment by state or 
subdivision. (XVIII, 1) 

California - Eight hours to constitute day's work, not more than 48 hours a week's 
work on all public works. Legislature to provide that stipulation be 
inserted on all contracts for public works. (XX, 17) 

Idaho - Eight hours constitute day's work on state and municipal works. (XIII) 

• New Mexico - Eight hours constitute day's work on state, county, and municipal wor~s. 

(XX, 19) 

Minimum Wage 

California - General Assembly may provide for women and minors. No provision of the

• constitution may be construed as a limitation on the power of the general 
assembly to appoint a commission to carry out the provisions of the section. 
(XX, 17i) 

Kentucky� - Mandate to general assembly to provide minimum wage for children employed 
in places dangerous to life, health, or injurious to"morals. (Sec. 243)

• Nebraska - Permits legislature to provide minimum wage for women and children. (XV, 8) 

Utah - Permits legislature to regulate minimum wage for women and minor~ (XVI, 8) 

•� 



•• 

Ohio Constitutional Revision Commis~ion •
\1hn t '8 La f t Coromi t tee 
June 11, 1915 • 

Article II, Section 33� 
Mechanics' Liens� 

Section 33. Laws may be passed to secure to ~echanics, artisans, laborers, 
sub-contractors and material men, their just dues by direct lien upon the property, 
upon which they have bestowed labor or for which they have furnished material. No 
othel' provision of this constitution shall impair or limit this power. 

Section 33 of Article II waS added to the Ohio Constitution in 1912 as one of 
the amendments proposed by the Convention, and:h~snot been a~cnded. 

Background of Section 

A "mechanic's lien" briefly, is the right of a person who furnishes labor or 
materials for the construction or repair of a structure to assert his claim for 
payment against the structure and real estate itself. Legally, it has been defin(~d 

as lla claim created by law for the purpose of securing a priority of paym2nt of the 
price and value of work performed and materials furnished in erecting or repairing 
u building or othar structure, and as such it attaches to the land as well as the 
buildings (:n:~t:tccl thereon. 1I (V8_n Stone v. Still~~el1 & Bierce l-1fg. Co., 142 U.S. 128, 
1891) • I 

Unlike the lien of an artisan or mechanic on personal property upon which he has 
labored, a co~non law lien did not exist against real estate and structures on real 
estate to benefit a laborer or supplier of material. The lien is entirely depe~~c~t 

On the existence of a st;\tute giVing tile rl.gclt to a LJ.en anu S~LI:J.Ug J.UX:Cll elle .::t:l.-iHS 

and conditions under ,,'hich it can be obtained aua the rights of Lhe O'.~I1\..;t·s of. tilt:· 
t'eal estate to protect themselves Glgainst the lien. 

Originally, statutes ,,'ere enacted granting the right to a lien to 12.borers or 
suppliers who contracted directly with the owner. Since tll~ lien depended on a con
trnct, if a general contractor intervened between the owner and those actually supply
ing the labor or ma~eria~ under a subcontract, the lien served only to protect the 
contractor ~gainst a defaulting owner. In 1894, the Ohio statute W3S amended to extend 
the benefits to subcontractors, laborers, and materials suppliers who Here not privy 
to the contract with the owner. 

In 1896, the Ohio statute was held unconstitutional by the Ohio Supreme Court. In 
Winer and Crc:.\ol.f:ord v. Tingle, 55 Ohio St. 423, and its companion case, 'young v. The 
Lion H.u·d\olore Co., a general contractor had been paid in full by the owner but had failed 
to pay some of the suppliers of materials, who, following the procedures in the statute 
and \olithin the time limits imposed by the statute, filed liens against the propert}'. 
The Supreme Court held that the statute ~as unconstitutional as violating Section 1 
of Article I of the Ohio Constitution because it interfered with the owner's right 
to contract freely, and the restraint upon that right imposed by the statute,was 
not for the comnon benefit. The owner, according to the Court, did not have an ade
quate opportunity to protect hiDlself against such liens; both of the methods of pro
tection offered by the statute- waiting four months (the time within which liens could 
be filed) to pay the contractor or requiring the contractor to file a bond against 
such claims - could increase the owner's cos ts under the contrac t. 
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The Ohio statute was alse tested in Federal courts, with a finding that it was not 
uncons ti Lutianal; hm~ever. the Federal. COLl,: ts, includj.ng the Supreme Cou;:t, recognized 
the right of the sta te court to cons true the s tate Cons titution (Jones v. G.reE.!.22_~!..t;j1erl! 

•� Fireproof Hotel Co., 86 F. 370, 193 u.s. 532, 24 S. Ct. 576, 48 L. Ed. 778 (190 l.). 

When the 1912 Constitution31 Convention convened, proposal No. 166 t'Jas introduced 
by Delegate Stilwell to add to the Constitution a provision which ',.}ould make the statute 
constitutional. It is not clear from the debates whether the original proposal actually 
provided for the lien or merely authorized the General Assembly to do so, but the pro

•� posal as recommended by the Judici~ry and Bill of Rights Committee. to which it was 
referred, is nearly identical to the section as finally adopted, and autlwrizes the 
General Assembly to pass lm.,,5 to secure the lien. The only substantive difference 
is the ami-ssion of "subcontrac tor" from the cornmi ttce language. and that \o1ord was added 
in the course of floor debate. 

Some delegates objected to the inclusion in the Constitution of a provision for 
the benefit of one class of workers doing business in the state ~hile not making sim
ilar provisions for farmers, but the proposal did not encounter serious opposition and 
was adopted by the convention by a vote of 103 to 6. 

The General Assembly responded promptly, after adoption of the amendment by the 
•� people. by enacting a new mechanics lien lr,w, now Chai'ter 1311. of the Revised Code. 

Although the law is quite detailed, and many cases have been litigated a~ound its pro
visions, few constitutional que3tions have arisen. Oue case (Metropolitan~eeurities 

fg. 'T. O]"lOto1 et. a1., 107 Ohio St. 583, 1923) determined that Section 33 refCl·S to a 
lien on real estate, although not specified. and that personal property liens are not 
dependent on Section 33 for validity. In another case. Voytko v. Bunting, 122 Ohio St. 

~	 1)')/. ~l).10. t.he COl\t't dt~cided that the lien must attach to the property on '",l... ich the 
labol' \-;<:1:; performed or for t;Jbic~1 :rr.atcrials l."cre furnished and could not attach to 
other p~operty owned by the sam~ owner. 

Problems 

•� No problems \~ith Section 33 have heerl noted in any of the materials or cases 
consulted. It might be questioned whether the section Is necessary tcday as the 
underpinning of the m~chani:;s lien 1a1J, but there is 110 assurance that the O:lio courts, 
in spite of the con~_rary fr;dcra1. decision, would rever!Je the raIDer decisiGn if th~ 

questio'., w~r(J. presented and if the constituti.onal p!:'ovision did net exir:.t. 

• 

• 

• 
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Ohio Constitutional Revision Commission 
What's Left Committee • 
June 23, 1975 

Article II, Section 41 
Prison Labor 

One of the provisions not yet examined by the Commission is Section 41 
of Article II, having to do with the employment of prisoners in penal institutions, 
contracts for convict labor, disposition of prison made goods to the state or sub
divisions and public institutions, and the conspicuous marking of goods as "prison 
made." It was adopted by the Constitutional Convention of 1912 with the combined 
backing of the burgeoning force of organized labor and manufacturers affected by 
competition with goods produced by cheap convict 1abor. Specifieally the section 
provides as follows: 

Article II 

Section 41. Abolishing prison contract labor. 
Laws shall be passed providing for the occupation and employment of prisoners 
sentenced to the several penal institutions and reformatories in the state; 
and no person in any such penal institution or reformatory while under sen
~e thereto, shall be required or allowed to work at any trade, industry 
or occupation, wherein or whereby his work, or the product or profit of his 
work shall be sold, farmed out. contracted or given away; and goods made by 
persons under sentence to any. penal institution or reformatory without the 
State of Ohio, and such goods made within the State of Ohio, excepting 
those disposed of to the state or any political sub-division thereof or to 
any public institution owned, managed or controlled by the state or any 
political sub-division thereof, shall not be sold within this state unless 
the same are conspicuously marked uprison made." Nothing herein contained shall 
be construed to prevent-t:tnt- passage· eF'laws. prOViding that '-eonviets 1ll2~"Wt1t'.:.::_:· 

for, and that the products of their labor may be disposed of to, the state 
or any political subdivision thereof, or for or to any public institution 
owned or managed and controlled by the state or any political sub-division 
thereof. 

The social and economic concerns which Section 41 addressed are the subject of 
extensive discussion and debate on the section as proposed in the recorded Proceed
ings and Debates of that convention. As its unofficial title suggests the section 
was primarily intended to abolish the practice of letting contracts for convict 
labor to private industry~ Statutory authority for letting such contracts had been 
adopted in 1863. 1 An act relating to the penitentiary permitted the warden and 
directors to "enter tntO' contracts for lJorking the convicts, upon. such branches of 
business as in their judgment will best subserve the interests of the State and 
tend to promote the."Welfare of the prisoners." It limited any cne contract to 50 
convicts and five~ears. 

As amended in 1867 the penitentiary law permitted the penitentiary's director 
"tc.:l1et or hire the labor of the convicts upon such branches of business and for 
the manufacture of such articles ~s, in their judgment, will best ••• subserve 
the interests of the state •••" 

The emphasis was changed by a further amendment in that year which stated: 
"In order to provide for hard labor by each convict according to his sentence, the 
directors are hereby authorized and required to let and hire the labor of the con
victs upon such branches of business and for the manufacture of such articles as, 
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in their jUd~ent, will best accomplish that end and subserve the interests of the� 
state • • ."� 

Although the contract system of employing penitentiary convicts was abolished� 
in 1884 and prisoners were to be "employed by the State and in such way as to in� 
the least possible manner interfere with or affect free labor,,,4 this enactment� 
did not end the practice. An amendment adopted February 27, 18855 allowed direct� 
employment by the state "whenever the legislature shall provide means or the necessary� 
outlay" and provided further for employment of prisoners by agreement with manu�
facturers and others to furnish machinery and materials for the employment of the� 
prisoners under the direction and control of the penitentiary managers "on the� 
piece or process plan." Under this program bids were to be made for the product� 

'of such labor on the piece or process plan. This act also allowed institutional 
managers to arrange with the employer of prisoners under its provisions to pay for 
the labor of such number of laborers necessary to the conduct of the general busi
ness whenever employed in conne~tion with larger numbers of other prisoners working 
by the piece or process plan. 

( 

Finally in 1906 the legislature adopted an act "to prohibit competition of 
prison labor with free labor and to provide for the employment of prisoners • • • 
for the repair and constr~ction of public roads.,,6 Section 1 of that enactment prohibited 
managers of both the penitentiary and reformatory from making any contract "by which 
the labor or time of any prisoner • • • or the product or profit of his work shall 
be contracted, let, farmed out, given or sold to any person, firm, association or 
corporation • • •II 

Purposes for Section 41 

Recorded debates of the 1912 Convention disclose that several interests were� 
considered in the formulation of a constitutional proposal covering convict labor.� 
The view espoused by organized labor and expressed by some delegates urged that� 
prison contract labor be prohibited in order to eliminate inequitable competition� 
with free labor, to curtail excessive profits on the part of contractors or convict� 
labor, and to end peonage--the renting of men out to other men. Some proponents of� 
the proposal viewed it as one to assure humane and effective correctional practices� 
by giving prisoners work. Still others pointed out that the required use of prison� 
labor on roads and in agriculture would make penal institutions as self-sustaining� 
as possible.� 

~pokes~en for business interests pointed out that statutory controls had-proven� 
ineffective and that some manufacturers had practically been driven out of business� 
by the competition of goods made by cheap convict labor. The requirement that goods� 
be marked "prison made" was intended to further reduce competition between goods pro�
duced by free and convict labor. on the assumption that a ban on the sale of goods� 
pr~duced by convict labor from other states would be unconstitutional, the marking� 
requirement reflected a view that goods so marked would be less desirable to pro�
spective purchasers. Abuse and misuse of prison labor were noted as was concern� 
about e1imimating state competition in the consumer market through restriction of� 
the outlets for prison produced goods to institutions, owned or controlled by the� 
state.� 

In opposition to a constitutional provision the position was advanced that Sec�
tion 41 was purely statutory in character and that because of differences in opinion� 
about what ought to be done with convict labor the matter should not be put in the� 
Constitution. However. enactments in 1884 and in 1906 had provided for the aboli�
tion of contract prison labor. but they were viewed as having been ineffective.� 
Some said this was so because they were limited to the contracting of labor in the� 
penitentiary and reformatories and did not extend to ~orkhouses and other penal� 
institutions. Others cla~led that statutes for state employment were not implemented� 
with adequate fundine; and that the prohibition was simply not observed. Still others� 
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maintained that the prohibition against competition with free labor and against 
peouageought to be in the fundamental law because it defines policy and should not 

. be eas l1y revoked. 

Objections were raised about the inconsistency of having a prohibition against 
work whereby the product of such work could be sold and the requirement that goods 
for sale be marked "prison made." The marking provision, explained its drafters, 
was so worded as to apply to goods manufactured outside the state and sold in Ohio, 
without unconstitutionally conflicting with interstate commerce. An exception was 
added by amendment on selling "prison made" goods made in Ohio for "those disposed of 
to the state or any political subdivision thereof or t6 any public institution 
owner, managed or controlled by the state or any political sub-division thereof. if 
It was adopted on final reading so as to permit interchange of goods between state 
institutions and so that university bulletins printed in the reformatory for dis
tribution generally nee~ not bear a prison made label. 

Prison Contract Labor 

Several attempts have been made in recent years to amend the language that� 
abolishes prison contract labor. Specifically that portion of Section 41 reads:� 

"and no person in any such penal institution or reformatory while under 
sentence thereto, shall be required or allowed to work at any trade, 
industry or occupation, wherein or whereby his work, or the product or 
profit of his work, shall be sold, farmed out, contracted or given away." 

Amendment has been proposed to eliminate any possible constitutional impediment 
to the passage of laws setting up ''work release" programs. Under such programs 
selected inmates of penal institutions are permitted to leave such institutions 

. uno:lcort~~ du:-ingt!1': ~~;. fer r'u::,?CSCS of cr;,p:!.c}'1:,;-:::t :::~dc::' .:: !::'nd of day p<:l:-ol~ 

system, returning to the institution at night. The idea was developed in Wisconsin 
in 1913 and implemented under the Huber law, named after its originator. 

In 1967 and in 1969 joint resolutions were adopted in'the Ohio House of Repre
sentatives proposing amendment of Section 41 that would have expressly permitted 
employment outside the penal institution of persons sentenced to a jailor work

. house for one year or less and would have given the General Assembly specific power 
to pais laws to that effect. House Joint Resolution No. 44 of the I07th General 
Assembly and House Joint Resolution No. 12 of the 108th General Assembly would have 
.put such a change before the electorate. Both were indefinitely postponed by the 
. Senate. 

Advocates of work release have claimed that such programs (1) prevent a� 
prisoner's family from depending on the public welfare system because of job loss;� 
(2) c~t costs of keeping a person in an institution because the prisoner pays part 
of them; and (3) cGntribute to the rehabilitation of the prisoner by easing his path 
back into society. 

Proponents of the constitutional amendment contended that in Ohio a law estab
lishing a work release program would be constitutional even if no amendment to 
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Section 41 were made. The amendment in the two joint resolutions cited was proposed, 
they said, to avoid any possible challenge. It was argued that the purposes of 
Section 41 were (1) to prohibit abuse and misuse of prison labor that resulted from 
the practice of letting contracts to private enterprises for working convicts, and 
(2) to eliminate state competition in the consumer market. Harking goods "prison 
made," it was assumed, made them less desirable to purchasers. Advocates claimed 
that Section 41 should not be permitted to hamper progress in the field of correc
tions. 

About eight states have constitutional prohibitions against contracting out 
prison labor. In their annotation and analysis of a comparable provision in the 
Illinois Constitution George D. Braden and Rubin G. Cohn point out: "Although 
this sort of provision should never have gone into the Constitution and is clearly 
unnecessary now, it is just the sort of provision that probably cannot safely be 
taken out. 7 

Present Status of Work Release 

In 1969 legislation was passed permitting the es~ablishment of work release 
progralns by the common pleas courts, in conjunction with all other courts in the 
county or separately where agreement cannot be reached. The authority is limited 
to prisoners under suspendable sentences in a county or city jailor workhouse and 
requires approval of the sentencing judges. Under Revised Code Section 5147.28, 
as enacted by that legislation, the court is prohibited from assigning a prisoner 
to work in an establishment where a legally constituted strike is in progress. The 
rermmeratiou and hours and conditions of work of participati.ng prisoners must be 
substantially equal to those prevailing for similar work in the locality. 

This authoritv to use a svstem of work release pro~rams does not extend to 
prisoners in the state penal institutions. In 1971 it was the position of the then 
Commissioner of the Division of Correction in a cOlmnunication to the Commission staff 
that Section 41 should be revised "in order to permit '\l1ork release or work furlough,' 
which has proven to be effective elsewhere in the nation." He wrote "If its version 
can emphasize the rehabilitative role in insuring skilled training and stable, mean
ingful employment rather than cheap convict labor for exploitation which the present 
section guards against we feel that it would be more compatible for ell concerned." 

In 1972, after the Commissioner's letter was sent to the Commission, another 
piece of legislation was passed that enacted Section 2967.26 of the Revised Code. 
That section allows the Adult Parole Authority to grant furloughs lito trust\l1orthy 
prIsoners confined in any state penal or reformatory institution for the purpose 
of employment ••• 11 and for educational and vocational programs designated by the 
Commissioner of the Division of Correction. The furlough requires confinement when 
not working or engaged in an approved program in a suitable facility designated by 
the authority. The state Parole Authority is authorized to enter into agreements 
with agencies or political subdivisions to provide for housing, supervision, and 
other services which may be required to prisoners on furlough. It must adopt rules 
and regulations for granting furloughs, supervising prisoners on furlough, and ad
ministering the furlough program. Such rules and regulations must provide that no 
prisoner is eligible who has served less than one-third of the period required to 
be served ?efore parole eligibility. 

It appears that to some extent at least the Commissioner's goal has been 
realized. 
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State work release programs are the subject of increasing comment in journals 

reporting developments in the field of corrections. According to a 1967 study con
ducted by the Florida Divisi.on of Corrections the rapid expansion of work release 
programs during recent years is expected to continue. A trend is noted in its re
port toward extending work release programs, which traditionally have applied to 
local, short term offenders, to state and federal prisoners. The potential of 
work release, according to one authority, "is an alternative for those who need closer sup
ervision and support than ~ossible under probation, but are not considered grave 
threats to the cormnunity." 

nle Commission may wish to hear the testimony of corrections personnel to 
determine whether Section 41 has deterred the 'development of successful programs 
for work release or work furlough. No reported challenges to the 1969 and 1972 legislation 
have been found. 

Disposition of Prison Made Goods 

A further suggestion concerning Section 41 has to do with its restriction on 
the use and sale of prison made goods to the state, political subdivisions, and 
public.inRtitutions. The former Commissioner of the Ohio Division of Corrections 
proposed amending Section 41 to allow the sale of such goods to tax exempt crganiza
tions as well. He explained: ''\Hth this revision we could develop full and meaning
ful production in our industries, increase u~ate compensation above a few pennies 
a day to a scale capable of creating in,entive without using funds of the hard 
pressed general revenue resource. This could be implemented without greatly in
cre8Ring the ire of either private industry or labor unions." 

Since 1912 Ohio has undergone tremendous population growth, and vast industrial
iza~ion. uroani,zacion and technological developments have occurr~d. Section 41 was 
promulgated in an era when prison fRcilities for prisoner employment were wanting and 
when regulations as to wages and conditions of employment were inadequate. From a 
penal population of 142 in 1826 the state's average penaL popu lation had increased to 
approximately 9610 by 1970. 

The COUIDlission may wish to consider revision of .Section 41 in the light of 
changed conditions and attitudes toward prison made goods. A more flexible solution 
may lie in statutory regulation of prisoner labor. For example, Section 5147.23 
of the Revised Code provides: liThe total number of prisoners and inmates employed at 
ono time in the penitentiary, workhouses, and reformatories in the manufacture of 
anyone kind of goods which are manufactured in this state outside such penitenti.:lry, 
workhouses, and reformatories, shall not exceed ten per cent of the total number of 
persons in this state outside such peni.tentiary, workhouses, and reformatories em
ployed in the manufacturing the same kind of goods, as sho\~ by the last federal 
census or state enumeration, or by the annual or special report of the chief of the 
division of laLor statistics. This secti.on does not apply to industries in which 
not more than fifty nonconvict laborers are employed." 
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FOOTNOTES� 

1 60 Ohio Laws 29 (Mar. 24, 1863).� 

2 64 Ohio Laws 91 (Apr. 1, 1867).� 

3 64 Ohio Laws 253 (Apr. 17, 1867).� 

4 81 Ohio Laws 72 (Har. 24, 1884).� 

82 Ohio Laws 60 (February 27, 1885)�• 5� 

6 98 Ohio Laws 177 (Apr. 14, 1906).� 

.• 
7 Braden and Cohen, The Illinois Constitutio!!L.un A'Ll1otated and Comparative 

Analysis (prepared by the Illinois Constitution Study Commission 1969) 579 • 

- 8� Lawrence S. Root, IlState Hork Release Prog:-ams: An Analysis of 
Operational Policies," 37 Fed. Prob. 52 (Dec., 1973). 
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Ohio Constitutional RAvision Canmiss10n •
July 21, 1975� 
Whe,t·'eLeft C01IIIDtttee .� 

MILITIA-Article IX 

Ivery state constitution conta1Jla a provision dealing with the military, ueually� 
prov1d:1ng that the Governor i8 Canmander.1n-Q1ief of the military forces of the state,� 
and I1IBn1 contain ver1 extensive provisions. Arti,cle IX or the Ohio Constitution contains� 
:t'~ sections which deal with the militia, reading as follows,� 

1. Hho shall f!rtorm milit!9' dutl 

All citizens, residents of this state, being seventeen years 
of age, and under the age or sixtY'..seven years, shall be subject 
to enrollment in the lI111tia and the pert01'Jll8nce of military 
dutY', in such manner, not incClllpatible with the Const.itution and 
laws of the United States, as may be prescribed by law. (Eff. • 
11-7-61, 8IIl. 11-3..53) 

2. ~ppoin~nt ot officers 

The governor shall appoint the adjutant general, and such other 
otficers and warrant officers, as may be provided for by law. •
(Eft. 11.7-61) 

3. Governor to call Jl'lilitia

The governor shall have the power to call forth the milltia, to 
execute the laws ot the state, to suppress insurrection, to repel 
invasion, and to act in the event of a disaster within the state. 
(Ert. 11-7-61) 

4. Public Anus 
I 

The General Assembly shall provide, by law, for the protection and • 
safekeeping of the public arms. 

Previou.s to 1953, the article consisted of five sections. Section 2, dealing with the 
officers at the mil1tia that were to be elected~ was repealed at that time. Also, UDtU 
1953, Section 1 of Article IX referred to "all white males" instead of citizens. 'I'\!Jbiten • 
was removed by conat1tutiODal Ulendment iu 1953, and the word "males" was changed to 
rtcitilZeMU in 1961, in arder to recognize the role of women, such as nurses and Jllembers 

. of the various w<Ill8n's auxiliaries, in the armed forees. other changes by constitutional 
amendment in 1961 brought the lower age limit for military service into contorm:1ty with 
federal law, and increased the upper age limit so as to permit the use of retired regular 
&1'IQ" ottic.ers in the Ohio Defense Corps, as requested of the General Assembly by the • 
Office of the Adjutant General. 

Article III, Section 10, o£ the Cbio Constitution provides for the Governor's 
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pCMers and duties in relationship to the military, as follows! 

100 He shall be camnander-1n-chief of the milltary and naval 
forces of the State, except when they shall be called into 
the service of the U.S. 

This section dates to 1851, as did the sections of the milltia article prior to the 
amendments of 1953 and 1961. ,Article IX of the 1851 Constitution was thus much 
more detailed, particularly in regard to the officers of the milltia that were to 
be elected, and by wan, and in regard to the appointment of officers by the governor. 
Section 1 of Article IX, OI"iginally stipulating that only white males could serve in 
the milltia, sparked debate at the 1851 Convention on the part of those interested at 
that time in prcmoting equal rights for all races. Up until 19,3, the only actual 
change that was proposed regarding the article on the milltia was to include a clause 
in Section 1 prov1d1.~ far exemption fran service because of conscientious scruples, 
witil a payment into the school fund in lieu of service, which was proposed by the 
1814 Convention, the product of which was not passed. other debate at the 1814 and 
1912 Conventions on the article coreerning the milltia dealt again mainly with the 
inclusion of the word "white" in the article, but the stipulation remained until 1953. 

Extensive provisions on the m1.litary in state constitutions date to the times when 
states were responsible for the hane defense because the national govermnent did not 
assume full responsibility for defense because of the fears concerning a standing army• 
The provision in Section 1 of the Article, providing that all citizens are subject to : 
enrollment in the m1.litia would seem particularly to date to the fundamental principle 
in the organi.zation of this country and the tfl"i.ting of state const!. tutions to make su~ 

that the State would be prepared, through its milltia, to defend itself at,ainst attack. 
The provision dates to the traditional concept of citi,en service in the militia, with 
every man ~C*' citizen-in earlier history, only men had the privileges and duties of 
citizenship) being responsible for the defense of the state. This concept was espec
ially praninent at the time before a system of national defense was developed in the 
Un:1ted ~tates, and even with the development of a system of national defense J these 
military provisions still remain in most state constitutions. Often, the same military 
provisions which are found in state constitutions are even more adequately provided 
for in statutes of the various states. 

The clause providing for the enrollment of the general citizenry into the militia 
(Section 1) has been used in Ohio only once. legislative implementation preceded the 
use of the provision, and the General Assembly of the State of Ohio passed the 1862 
Militia Act, giving the State the pON'er to call up members of the unorganized militia 
in 1862, before the enrollment act of August, 1863 was passed. The 1862 Militia Act 
provided that state militias could be drafted, state militia being that as was defined 
by Section 1 of Article IX of the Constitution. This is the only known time in the 
history of the State of CIlio, hCMever, that this has been used. The provision is 
essentially only necessary in the 20th century, in light of the development of a system 
of national defense and numerous state and federal laws regarding the military, in ' 
consideration of a possibility of major disaster in a state at a time when national 
forces could not be activated, and may be considered highly unrealistic, because an 
unorganized militia can not be considered to be particularly effective in such a 
situation anyway_ 
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Further ,explaining what is meant by the constitutional provision, statutes in 
some states (Illinois for example) divide the militia into the ~anized and Unorg
an1zed Militia. The former is the National Guard and the Naval Hilitia; the latter are 
all others Within the definition (all citizens of the state 1n the ~e cateL;ory as 
lpecit1ed). ~lhen the organized militia is called into Fec::letral service, the Governor 
b7 proclamation mq call into existence the State Guard to serve until the emergency 
il cner. The ~ate Ouard would be tarmed out of' the Unorganized Militia and other 
volunteers. The State GuaJ'd is strictly a wartime expedient. 

In,19S1, the T'lilder COIIIIl1ssion, in its review of' the ano Constitution, stated 
that an article dealing with the militia appears to be an umecessary provision in 
modern times., It is telt by many that such details have no place in a modern constitu
tion, and that these provisions could be transterredto statute if necessary. The 
Wilder Report in 19$1 felt that only the last two sections ot Article IX have any 
pel'lllanent vaJ.ue--Section 3, giving the GOV'ernor the power to call forth the militia 
to execute the laws or the state,' to suppress insurreotion and to repel invasion, II1d 
to act in the event of a disaster 'inthin the StateJ and Seotion 4,' requiring the 
General A.8sembly to provide by law far the protection and satekeeping of the public 
arms. It was felt by the v'Tilder Canmission that the first of these provisions belollgs 
8IIlong the powers or the Governor in Article ItI (it is essentially included there al
reac17 in Section 10). and. the latter, among the powers of the Legislature in Article 
II, it indeed, it is necessal'7 at all, because the General Assembly would have this 
power without the specit1c mention ot it in the Oonst1tuticm•. 

Robert Di.hman, in his studT ot the militia in State Constitutions: The Sh!te or 
the Docwnent has concluded that militia provisions suCh as those In the OhIo ConSltu
fIon are archaic and that it would be liell to drop th. altogether•. In lisht of mid
20th centU17 needs, this concept of an .all-eitizen unorganized militia seems outmoded 
and in conflict With state and federal laws. The unreality of regarding the militia 
as an unorganized and undisciplined body or the citizenr,y seems to be obvious, espec
ially when in fact it 1s the "organized" militia alone which has signifioance in present 
day state and national affairs. The states which have, in recent constitutional 
revisions, Updated this concept, seem to have recognized the obsolete nature of such 
provisions. 

Even with the revisions or 1953 and 1961, the Ohio proVisions are more lehgt~ 
than those found in more recently written docwnents. The latest trend seems to be to 
anit lengtq articles on the militia and to deal With the subjects in shorter sections 
in the executive and legislative articles of state constitutions. 

Alaska contains the .following provision in the Constitution in the Executive Article, 

III. 19. The governor is commander-in-ehief of the armed forces of the 
state. He may callout these forces to execute the laws, suppress 
or prevent insurrection or latiless violence, or repel invas1on. The 
governor, as provided by law, shall appoint all general ~ nag 
officers of the armed forces or the state, subject to confirmation 
by a majority of the members of the legislature in joint session. . 
He shall appoint am oamnission all other officers. 
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Hawaii provides for the military in one sentence in the Executive Article of the 
Flawai! Constitution, as follows' 

IV.� S. He (the governor) shall. be eanmander-in...chief of the armed forces 
of the State and may callout such forces to execute the laws, 
suppress or prevent insurrection or lawless violence or repel 
invasion. 

The Illinois Constitution has retained a shortened article on the militia. 

MiChi~ provides two sentences dealing with the militia. The first is found in an 
artIic e on general government in the l1ichigan Constitution, and the second is found 
in the Executive Article and provides for the Governor as Commander-in-Chiefo The 
provisions read as follows~ 

III.� 4. The militia shall be organized, equipped, and disciplined as provided 
by law. 

v/I. 12•.� The governor shall be the commander-in-chief of the armed forces 
and may call them out to execute the laws, suppress insurrection, 
and repel invasion. 

When the Michigan Constitution was revised, it was felt that statutes covered the 
matters dealt with in the previous const1tution~ and much of the existing law was 
thus considered obsolete--so the older provisions were revised. 

Missouri� deals with the subject of the military in the C:Xeeutive and Legislative 
Articles� of the Missouri Constitution as follows I 

III. 46. The General Assembly shall provide for the organization, 
equipnent, regulations and functions of an adequate militia, and 
shall confonn the same as nearly as practicable to the regulations 
for the governing of the anned forces of the United States. 

IV.� 6. The governor shall be canmander-in-ehief of the militia, except when 
it is called into the service of the United States, and may call 
out the milltia to execute the laws, suppress actual and prevent 
threatened insurrection, and repel invasion. 

New Jersel deals with the militia in the Executive Article of the Constitution, as 
tollows, 

7.� 3. 1 and 2 
1.. Provision for organiZing, inducting, training, anning, dis
ciplining and regulating a militia shall be made by law, which shall 
confonn to applicable standards established for the armed forees of 
the United States. 
2. The Governor shall nominate and appoint all general and fla~ 
officers ot the militia, l-1i.th the advise am consent of the Senate. 
All other cammissi. oned officers of the milltia shall be appointed 
and cCllllliss10ned by the Governor according to law. 
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5. • 
New Yorkha15 nat&i.ned an article on the milltary, but it contains only one .qaction, 
D tOUOW8t 

XII.� 1. The detense and protection ot the state and of the United 
States 18 an obligation of all persons ,within the state. •The legi$lature shall provide tor the discharge of this 
obligation and for the maintenance and ree;l1lation of an 
organized militia. 

Article XII ot the New York Constitution previously contained five other sections, and .,. 
was very s1Jn11ar to the Ohio Constitution's provisions on the military before five 
sections were repealed fran Article XII of the New York Constitution in 1963. The 
Executive Article of the New York Constitution makes the following provision concerning 
the Governor as Canmander-in-Ghief t 

IV.� .3. The governor shall be canmander-in-chief of the military • 
and naval forces of the state. 

OenerallT, the provisions of the states with newer constitutions seem to provide 
tt:1l' the military in the executive and legislative article8~ Provisions in the exec- • 
utive artiole usually- provide for the governor as commander-in-ehief ot the state's 
tore••, and provisions in the legislative articles usually give the general assembly 
the power to organize and regulate the statets forces. 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission� 
What's Left Committee� 
August 6 t 1975� 

REPORT 

• 
Public and Private Employees 

and Officers 
Artic1es II XVt 

The What's Left Committee hereby submits its recommendations on the 

• following present sections of Articles II and XV: 

• 
Section 

Article lIt Section 20 

• 

Article. II, Section 34 

Article lIt Section 35 

Article lIt Section 37 

• 

Article XV t 

Article XV, 

Article XV, 

•� 

•� 

•� 

• 

• 

Section 4 

Section 7 

Section 10 

Subject 

Terms of office to be fixed; 
salary 

Welfare of employees 

Workmen's Compensation 

Eight hour day on public work 

Who eligible to office 

Oath of office 

Civil service 

Recommendation 

Amend 

No change 

No change 

Repeal 

Amend 

No change 

No change 
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Article II • 
Section 20 

Present Constitution 

Section 20. The General Assembly, in cases not provided for in this •constitution, shall fix the term of office and the compensation of all of
ficers; but no change therein shall affect the salary of any officer during 
his existing term, unless the office be abolished. 

Committee Recommendation •Section 20. The General Assembly, in cases not provided for in this 
constitution, 8ha~1 fix the term of office and the compensation of all of
ficers; but no change therein shall affect the salary of any officer during 
his eXisting term, unless the office be abolished, except that an increase 
in salary applicable to an office shall apply to all persons holding the 
same office. 

The committee recommends that Section 20 of Article II be amended as 
follows: 

Section 20. The General Assembly, in cases not provided for in this 
constitution, shall fix the term of office and the compensation of all of· •ficers; but no change therein shall affect the salary of any officer during 
his existing term, unless the office be abolishedi EXCEPT THAT AN INCREASE 
IN SALARY APRLICABLE TO AN OFFICE SHALL APPLY TO ALL PERSONS HOLDING THE 
SAME OFFICE. 

ij!story and Background of Section • 
Article II, Section 20, proposed by the legislative committee of the 

1851 Constitutional Convention, was inclqded in the 1851 Constitution after 

lengthy floor debate. The section, applicable to lIa11 officers" had no • 
equivalent in earlier organic acts, although the 1802 Constitution prohibited 

in-term changes in the salaries of judges and the governor in Article II, 

Section 6 and Article III, Section 8, respectively. The Convention debates • 
seem to indicate that the delegates viewed Section 20 as a provision to prevent 

graft and pocket lining, and, although not specifically stated in the deBates, 

historically such provisions were designed to assure the division of power • 
among. the three branches of government. 

Ten other states prohibit increases and/or decreases in compensation for 

all state officers during their term of office. A majority of the ten states ex • 
pressly prohibit such in-term changes for executive officers, legislators 

and judges. The Model State Constitution prohibits in-term pay increases for 
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• 

There have been many court cases relating to the meaning ~nd application 

of Section 20. The term "officer" in the context of Section 20 

applies to both holders of offices provided for in the Constitution and hol

• 

ders of statutorily created offices, and to appointed as well as elected of

fices. ~tate ex rel. Metcalf v. Donahey, 101 Ohio St. 490 (1920); State ex 

~e1. McNamara v. Campbell, 94 Ohio St. 403 (1916) However, the fact that an 

• 

office is created by the Constitution does not per ~make it a state office 

subject to the provisions of Section 20. ( State ex reI. Hess v; Rafferty, 

19 Ohio N.P. (N.S.) 337 (1916). For example, mayors and other officers of 

municipal corporations or officers of s:hool districts hold offices created for 

the benefit of the locality rather than the state and are not therefore sub

ject to the provisions of Section 20.(State ex re1. Ferry v. Board of Educa

~, 12 Ohio eire Dec. 333(1901) The primary source of the legislature's 

power to fix terms and compensation for officers is Section 1 of Article II. 

• (Metcalf; supra.) However, Section 20 of Article II imposes a duty upon the 

•� 

legislature to exercise that power. (Metcalf, supra; State ex rei. Howe,� 

25 Ohio St. 588 (1874); State ex reI. Atty. General v. Neibling, 6 Ohio St.� 

40 (1856).)� 

• 

Comment 

The committee, in considering whether Sec~ion 20 should be retained 

in the Ohio Constitution, noted that the legislature would have the power to 

•� 

fix terms of office and compensation under Section 1 of Article II even absent� 

Section 20. Further, the Ohio Constitution currently prohibits in-term com�

pensation changes for executive officers in Article III, Section 19 (governor,� 

•� 

lieutenant governor, secretary of state, auditor of state, treasurer of state� 

and attorney general), and for state legislators in Article II, Section 31,� 

and prohibits diminution of judges' compensation during their terms in Arti�

cle IV, Section 6(B). Also considered was the failure of the voters to ratify, 

recently, a constitutional amendment which would have allowed in-term pay 
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increases for certain county officials and ~enators, and for officials occu • 
pying a position identical to that of another person whose salary is higher 

because his term begins and ends at a different time; for example, a PUCO 

commissioner. • 
Testimony presented to the committee on behalf of county commissioners� 

indicated that Section 20 effectively discriminates against county commis�

sioners, elected for staggered terms, since the newly elected officer may� • 
earn a higher 8a~ry than the commissioner remaining in office, depending on 

when legislation enacting salary increases is adopted. Thc newly elected 

commissioner might also have less responsibility and experience than the 

lower paid incumbent commissioner. The committee believes that the consti

tutional provision was not intended to cause this inequity, which results 

from the legislature granting pay increases between the time a person is • 
elected in November and the time he takes office in January. The committee 

I:e lieves this discriminatory effec t should be removed so tha tall persons 

holding the same office receive the same pay. The amendment proposed by • 
the committee would permit an incumbent office holder, when there is more than� 

one of the same office. to enjoy a salary increase granted after he takes� 

office, which he 1s unable to have under present Section 20. The connnittee� • 
ap~rove8 retention of the basic concept of no increases during term - section 

19 of Article III. prohibiting change in executive salaries in-term. has been 

recommended for retention without change. The reason a change in Section 20 • 
is being suggested is because of people holding the same office and getting 

a different salary. 

With respect to the recent defeat of an amendment to Section 20 by the • 
voters. the committee believes that electors will approve an amendment for 

equal pay, and greater understanding of the issue is possible with the aid 

of the newly created Ohio Ballot Board and the s~pli£ied ballot language. • 
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• Article II 

Section 34 

Present Constitution 

• Section 34. Laws may be passed fixing and regulating the hours of 
labor, establishing a minimum wage, and providing for the comfort, health, 
safety and general welfare of all employes; and no other provision of 
the constitution shall impair or limit this power. 

Committee Recommendation� 

• The committee recommends that no change be made in Article II, Section 34.� 

History and Background of Section 

This section, as ado~ted at the 1912 Constitutional Convention, remains 

uncnanged in our present Constitution. The proposal to permit the legislature 

to regulate hours of labor, minimum wage, and the comfort, health and safety 

of employees, was debated by the convention delegates, with attention given

• almost exclusively to the minimum wage clause. Citing the inijumane conditions 

which prevailed in industry at that time, the proponents of the measure argued 

for the state's moral obligation to remedy "this un-American condition".

• Court decisions in some states indicated that the power of the legislature to 

regulate labor conditions was questionable, and the reason for the constitu

tional provision was to give explicit power to the legislature to pass such laws. 

• Much of the debate about the constitutionality of minimum wage legis la

tion revolved around whether such laws interfered with due process and the 

rights of contract. The trend of state courts upholding minimum wage statutes 

• was reversed when the U.S. Sopreme Court invalidated an act of Congress auth

orizing a minimum wage for women in Washington, D.C. The act was thought to 

be repugnant to the provision of the Fifth Amendment prohibiting taking of 

• liberty and private property without due process of law. Adkins v. Children's 

Hospital, 261 U.S. 525, 67 L. Ed. 785, 43 S. Ct. 394 (1923). Thereafter, 

state courts tended to invalidate minimum wage legislation until the Adkins

• decision was overruled by West Coast Hotel Co. v. Parrish, 300 U.S. 379, 

81 L. Ed. 703, 57 S. Ct. 578, 108 A.L.R. 1330 (1937). The U.S. Supreme Court 
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6 
in a later case~ U.S. v. Darby, 32 U.S. 100, 85 L. Ed. 609, 61 S. Ct. 451 • 
(1945), referred to the ,Parrish decision as resolving the question of whether 

minimum wage laws were within legislative power, and said "the bare fact of 

its exercise is not a denial of due process under the Fif~h more than under • 
the Four teen th Amendmen t. \I 

The first minimum wage laws in Ohio, G.C. 154-45d to l54-45t, enacted 

in 1933, provided minimum wage standards for women and minors. The law • 
did not itself e~tablish a minimum wage, but it permitted an actual minimum 

wage to be established by administrative action. The original legislation 

.was repealed in 1973 and replaced by a new law, which establishes a minimum 

wage and is applicable to all workers. 

The constitutionality of the original Ohio law was upheld by the Courts 

in Walker v. Chapman, D.C. Ohio, 17 F. Supp. 308 (1936). The Court noted that • 
the constitutionality of the law rested on the goals being measurable - a 

fair wage~ defined as a wage fairly and reasonably commensurate with the 

'Slue of the service or class of service rendered - wherea~ in the Adkins case, • 
the goals were immeasurable, said the Court. The delegation of the establish

ment of a minimum wage to an administrative agency by the legislature was 

challenged and upheld in Strain v. Southerton, 148 Ohio St. 153, 74 N.E. 2d • 
69 (1947). 

Chapter 4111. of the Ohio Revised Code, entirely rewritten by the l10th 

General Assembly, denls with the minimum fair wage standards and related reg • 
ula tions • The minimum wage is fixed in the s ta tu tes at $1. 60 per hour, for 

intrastate emploYment not governed by federal law, with exceptions provided 

for counties below 300,000 population, some agricultural workers, and per • 
sons classified as "learners" during the first 90 days of their employment. 

Committee Action 

Two issues which were debated at the time the section was adopted  •� 

•� 
whether such regulations interfered with other constitutional rights and 

whether it was possible to implement legislation that would not prove harm
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7 • ful to unskilled labor. Concern was expressed by some delegates that industry 

would be unwilling to hire and train unskilled labor if the employer was 

required to pay the minimum wage to unskilled workers, since it would be more

• profitable to hire the skilled at 8 minimum wage. Recently, similar con

cerns have been expressed that the minimum wage laws tend to exclude from 

the labor market the unskilled, handicapped, and youths who seek after-school

• employment. The desirability of the minimum wage law continues to be debated 

today on this point, but questions concerning dabor regulations and constitu

tional rights appear to have been resolved by the courts •

• The committee believes that in the absence of any problems arising from 

the language of Article II, Section 34, 

•� 
change~.
 

•� 

•� 

•� 

• 

• 

the section should be retained, un
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Article II� 

Section 3S� 

Present Constitution 

Section 35. For the purpose of providing compensation to worlarien~ ana--theTr~-de
pendents, for death, injuries or occupational disease, occasioned in the course 
of such workmen's employment, laws may be passed establishing a state fund to 
be created by compulsory contribution thereto by employers, and administered 
by the state, determining the terms and conditions upon which payment shall be 
made therefrom. Such compensation shall be in lieu of all other rights to com
pensation, or damages, for such death, injuries, or occupational disease, and 
any e~ployer who p,ys the premium or compensetie. previded by law, passed in 
accordance hereWith, shall not be liable to respond in damages at common law 
or by statute for such death, injuries or occupational disease. Laws may be 
palsed establishing a board which may be empowered to classify all occupations, 
according to their degree of hazard, to fix rates of contribution to such fund 
accordiag tD such classification, and to collect, administer and distribute 
such fund, and to determine all rights of claimants thereto. Such board shall 
set aside as a separate fund such proportion of the contributions paid by em
ployers as in its judgment may be necessary, not to exceed one per centum there
of, in any year, Bnd so as to equalize, insofar as possible, the burden thereof, 
to be expended by 8uch board in such manner as may be provided by law for the 
inve8ff.tion and prevention of industrial accidents and diseases. Such board 
sba11 have full power and authority to hear and determine whether or not an 
injury, disease or death resulted because of the failure of the employer to 
comply with any specific requirement for the protection of the lives, health 
or .afety of employes, enacted by the General Assembly or in the form of an 
order adopted by such board, and its decision shall be final; and for the pur
pose of such investigations and inquiries it may appoint referees. When it is 
found, upon hearing, that an injury, disease or death resulted because of such 
failure by the employer, such a~unt as shall be found to be just, not greater 
than fifty nor less than fifteen per centum of the maximum award established by 
law, shall be added by the board, to the amount of the compensation that may 
be awerded on account of such injury, disease, or death, and paid in like manner 
as other awards; and if such compensation is paid from the state fund, the pre
mium of such employer shall be increased in such amount, covering such period of 
time as may be fixed, as will recoup the state fund in the amount of S9ch addi
tional award, notwithstanding any and all other provisions of this constitution. 

Oommittee Recommendation 

The committee recommends that no change be made in Article II, Section 35. 

History and Background of Section 

Prior to the adoptionof a constitutional amendment in 1912 enabling the 

legislature to adopt laws relative to workmen's compensation, resolution of 

. inemp~yee injury cases in Ohio, as in other states, took place 

An injured employee had to prove in a law suit that the injury re-court. 

sulted from negligence on the part of the employer. Three common law defenses 
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9 • were available to the employer: contributory negligence, voluntary assumption 

• 
of risk based on an individual's right of contract, and the "fellow servant ll 

doctrine, which rendered the employee unable to recover if the injury resulted 

from negligence of a fellow employee. An injured employee rarely emerged the 

victor from costly and time consuming litigation, owing in part to the dif

• 
ficulty of proving negligence on the part of the employer. If the claim

• 

ant did win, an employer was usually unprepared to pay the large award with

out hardship to his industry. (1) 

The traditional defenses were modified in Ohio between 1851 and 1910. 

• 

An exception to the fellow-servant doctrine was made in Little Miami v. Stevens, 

20 Ohio St. 416 (1851), whereby a supervising or directing employee was not a 

fellow servant. In 1904, the legislature enacted the IIWilliams Bill", mlDdifying 

the assumption of risk doctrine. It provided that the fact that an employee 

knew of his employer's negligence or omission to guard and protect his machin

•� 
ery and place of employment could not operate as a defense for the employer.� 

Two laws passed in 1910, the Norris and Metzger bills, furthe~ modified the 

employer's common law defenses by abolishing the contributory negligence de

• 
fense and modifying the fellow-servant and assumed risk defenses. The notion 

of "comparative negligence" was substituted, applicable to certain dangerous 

employments in an attempt to measure whether the employer was guilty of gross 

• 
negligence or the employee's negligence was only slight. These modifications 

• 

did not end the necessity of the employee's resorting to court action in order 

to obtain compensation. 

The concept of the cost of industrial accidents being a charge to industry 

itself rather than falling unevenly on employers was first adopted in Germany 

in the late 19th century. To employers it offered an available fund to pay 

•� 
compensation awards without jeopardizing the industry itself. To employees,� 

it offered adequate medical and financial aid. New York was the first state 

• 
to adopt a comprehensive workmen's compensation law. The statute classified 

eight types of industry as hazardous, for which medical benefits and com
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10 •pensation were to be paid regardless of cause or fault, except where the injured 

party was guilty of serious willful misconduct. The law was challenged on 

three grounds in Ives v. South Buffalo Ry. Co., 201 N.Y. 271 (1911): that it 

violated the right to trial ~y jury, the due process guarantees of the federal • 
and state constitutions, and the equal protection clause of the 14th Amendment 

to the federal constitution. The Court of Appeals sustained only the charge 

that the law WaS a denial of due process. finding that the police power of • 
the state was notibroad enough to enable the state to require an employer to 

pay compensation when he was without fault in an injury case. New York im

mediately drafted and adopted a constitutional provision (Article I, Section 18) • 
enabling the legislature to enact workmen's compensation laws. Challenges to 

subsequent legislation reached the United State Supreme Court, which found no 

•violation of due process and found such authority within the state's police power. 

In 1911, Ohio adopted a workmen's compensation law. Employers of five 

or more persons could elect to participate, in which case they were not liable 

to respond at common law for damages, injuries, or death of employees. Failure • 
to participate rendered employers of five or more persons liable for damages, 

and denied to them the common law defenses. In State ex.rel v. Creamer, 

85 Ohio St. 349 (1912), the Ohio Supreme Court considered a challenge to the • 
constitutionality of the statute. The points of argument raised embraced sev

eral issues, some of which were raised in the New York case. Others inclUded 

impairment of existing contracts, arbitrary classification, and taxation for • 
private purposes. The Court, emphasizing the volutary nature of the act, 

upheld the constitutionality of the provision. Reference is made to the 

Court's decision in the 1912 Constitutional Convention Debates by the sponsor • 
of Proposal No. 24, to include a workmen's compensation provision in the Ohio 

Constitution. He said: 

"Proposal No. 24 undertakes to write into the constitution of Ohio a • 
constitutional provision making secure the workmen's compensation law 
passed by the last legislature, and declared constitutional by the 
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Ohio supreme court by a votel of 4 to 2. Labor asks that this proposa 1 
be adopted, because we belie~e that by writing it into the constitution, 
it will make it possible to Icontinue this beneficial measure without 
any further fear of a constiltutional question being raised again on 

•� 

•� 

• 

• 

• 

• 

•� 

•� 

this matter. It will also gliVe an opportunity to still further improve 
the law to meet modern condi,tions of employment as they may arise." (2) 

Following the adoption of Articlel II, Section 35, the legisl~ture passed a 

compulsory compensation act, and ~8tablished the Industrial Commission to 
I 

replace the Board of Awards chargfd with administering the fund under the 

1911 act. The constitutionality bf this law was challenged and upheld in 

Porter v. Hopkins, 91 Ohio St. 741 (1913) 

In 1924, Article II, Sectioni 35 was amended to take away the right of 
, 
I 

an employee to sue at law when in~ury or death resulted from failure to com-

I

ply with lawful requirements for protecting health and safety. The amend

ment expanded on the original secrion by providing for the board to hear a 
I 

case alleging failure to comply w~th such requirements, and to add to the 

usual amount of compensation an a~ard between fifteen and fifty percent 
, 

of the maximum award established ~y law upon a finding that injury or death 

i

resulted from such failure by an tmployer. The amendment expanded upon the 

powers of the board and required ~n industry to pay a certain amount to a 

fund used to investigate industrifl accidents. The section, as amended in 

I 

1924, remains unchanged in our prtsent constitution. 

In 1921, a law w s passed consolidating state administrative 
. , 

ifunctions into several department~ directly responsimle to the Governor. 

The Industrial Commission became *a~t of the Department of Industrial Rela-
I 
I 

tions, with the primary function ~f acting as an administrative court of claims 

under the workmen's compensation ~ct. The Commission was returned to inde

pendent status in 1934, once agaiJ the sole administrative body for workmen's 

compensation, and the three-membe~ Industrial Commission retained all author

ity under the Wor~en's Compensat~on Act until 1955. In that year, the 

Bureau of Workman's Compensation ~as established by law, headed by an admin

istrator, appointed by the Govern~r with the advice and consent of the Senate. 
I 

• The powers and duties of the admidistrator and Bureau are set forth in Chapter 



12 
4121. of the Ohio Revised Code. • 
Cormnent 

The What's Left Committee was joined in its discussion of the workmen's 

compensation section by several persons active in this area. Russell Herrold, • 
8 Columbus attorney representing the Ohio Manufacturers' Association, has rep

resented employers in workmen's <:ompensation cases, and served as chairmnn 

of the American Bar Association's workmen's compensation co~ittee. Robin • 
Obet~, an employers' representative and past president of the Columbus Reg

ional Board of Review, also participated. The committee was presented with 

a dEaft amending the present constitutional language proposed by the Workmen's • 
Compensation Committee of the Ohio Academy of Trial Lawyers. 

The committee considered whether fixed numbers should remain in the 

section, such as additional compensation between fifteen and fifty percent, • 
or the contribution rate for investigation of industrial accidents being set 

at less than one percent, or whether these figures should be removed from 

the constitution to give the legislature more flexibility. Another matter • 
which was discussed was whether the section providetlequal treatment for 

the parties involved. With respect to claimants and employees, in an appeals 

esse, the claimant has the burden of proof even though be lower court may • 
have found in his favor. Regarding injury and occupational disease, the 

statutes distinguish between occupational disease and occupational injury, 

and they treat the two types of disability differently. There is no right • 
of appeal to a court for a jury trial from an adverse decision involving an 

occupational disease. An amendment was proposed to provide the right to 

trial by jury in an appeals case from any adverse decision not involving ex • 
tent of disability. The committee rejected this proposal, on the basis 

that that the matter 

was statutory. The committee discussed the difference in compensation pro • 
vided tn the statutes for occupational disease and occupational injury. In 

cases involving the respiratory tract, a person has to be totally disabled 

5096 • 



13 • 

• 
before he is entitled to compensation, but one need not be lOO~~ injured in order 

to collect [or occupation"l injury claims. The dis tinction may arise in the 

• 

statutes from the use of both "injury" and "occupational disease!! in the consti

tution. 

Testimony heard by the committee indicated that workmen's compensation laws 

.. 
were cyclical in nature, periodically, as the political orientation of the 

legislature and executive change, the upendulum swings" place either labor or 

management in a position of greater strength. There was general agreement that 

these trends were undesirable, but that to amend the constitution by including 

more statutory language in the hopes of stopping these pendulum swings would 

0 . 

• 

• 
no tenb wi se app~acn. The predominant view 'Nas that Article II, Section 35 was 

merely an authorization to the legislature to enact workmen's compensation laws, 

and that if the present laws ~re'not satisfactory, the legislature was the proper 

authority to revise the laws. TIle committee agreed that no change should be made 

• 

in the present constitutionnl section, that the legislative process was a better 

method of dealing with desired ahanges in the area of workmen's compensation than 

the process of constitutional revision. 

• 
Footnotes� 

1- Ohio State Law Journal, vol. 19, "The Ohio Compensation System" by James L. Young.� 

•� p. 542.� 

2- Proceedings and Debates of the Constitutional Convention of the State of Ohio, 
1912. p. 1346. 

• 
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Article II 

Section 37 

Present Constitution •Section 37. Except in. cases of extraordinary emergency, not to exceed� 
eight hours shall cons ti tute a dny's work, and not to exceed forty�
eight hours a week's work, for workmen engaged on any public work� 
carried on or aided by the state, or any political sub-division� 
thereof, whether done by contract, or otherwise.� •Committee Recommendation 

The committeb recommends the repeal of Article II, Section 37. 

History and Background of Section 

When Proposal No. 209, now Section 37, was submitted to the 1912 Con

stitutional Convention, its author said, "it is quite evident that we desire 

this proposition to become a constitutional provision to safeguard this right, •
and to circumvent the decisions� rendered by the courts of this state." 

(Debates. p. 1339) Delegate Tetlow referred to the case of City of C1eve

land v. Clements Bros. Construction Co., 67 Ohio St. 197 (1902)>> in which •the Supreme Court of Ohio declared null and void an act limiting the hours of work 
. 

on public works. In an earlier case, Bramley v. Norton, 5 O.N.P. 183 (1897) 

a Cleveland city ordinance prescribing a minimum of $1.50 a day and a max •imum of eight hours on public works and improvements was declared unconstitu

tiona1, violating Section 19 of Article I of the Ohio Constitution and Sec

tion 1 of the 14th Amendment to� the Federal Constitution. Mr. Tetlow noted 
that •

that the Supreme Court declared/regulation of hours of labor on public 

works was within the state's police power, in a Kansas case, similar to the 

circumstances in Clements Bros. Construction Co. In that case, Atkins v. •Kansas, 191 U.S. 207 (1903), the court's reasoning appeared to re

solve the question of the state's power in this regard, for all future 

questions. The court affirmed the right of the state, as guardian and •trustee for its people, to prescribe the conditions upon which public work 

msy be done on its behalf or on behalf of its municipalities, including 

. t .: 
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15 • adopting statutes providing for an eight hour day on public works. 

•� 
Proposal No. 209 as proposed and as adopted by the convention differed� 

substantively. The original proposal extended the 8-hour day rule to con�

•� 

struction, maintenance and operation of public improvements. The proposal� 

was sent to the committee on arrangement and phraseology when objections� 

were raised on the grounds that its subject matter was already covered by� 

•� 

Prop. 133, adopted by the committee earlier, which authorized the legisla�

ture to regulate labor for both public and private industry. The sponsors� 

of Proposal No. 209 feared that the proposal adopted e~lier might not pass� 

•� 

because of the minimum wage clause, and wanted to protect themselves by� 

getting this more specific proposal adopted. The consensus of the convention� 

appeared to be that if Prop. 122 passed, Prop. 209 should become null and� 

•� 

void if it, too, passed. The proposal was passed to the committee on arrange�

ment and phraseology with a recommendation that the two proposals be combined.� 

The committee reported back language that limited the application of the 8�

hours day to the construction of public improvements and not to their main

mnance and operation. State v. Peters, 112 Ohio St. 249 (1925), examined 

• the difference between the convention proposal and the constitutional sec

• 

tion and the Court held the view that the language as adopted should not be 

broadened beyond the natural import of the language. The revised proposal 

was not debated, except that a recommendation was made to change the word 

• 

"laborers" to "workmen",_and that recommendation was approved. The proposal 

was approved by the convention, adopted by the voters, and is now Section 37. 

Among the earliest cases relating to the section was Stang v. City of 

•� 

Cleveland, 94 Ohio St. 377 (1916). In that case, the court held the consti�

tutional provision not self executing but that the legislature could not� 

affirmatively make lawful a workday of more than 8 hours while the consti�

tutional provision was in force. Pursuant to the requirements of Article II, 

Section 37, the General Assembly in 1919 adopted General Code Section 17-1 

which implemented the 8-hour day, not including police and firemen. In 1941• 
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16the section was amended, excluding firemen in cities and villages and police • 
men in villages from the application of the section. 

Section 4115.01 of the Ohio Revised Code (formerly GC 17-1) was repealed 

in 1969 by House Bill 436. The reason for the repeal was given as follows: • 
"The stated purpose of this changE! is to allow working hours more in accord 

with current practices in the conlltruction industry." (Legislative Service 

Analysis, Sub H.B. 436 (1969». • 
After the repeal of section t~1l5.01, no new law was passed implementing 

the provisions of Article II, Section 37. The Ohio Supreme Court said, in 

Stang v. Cleveland, that the section of the constitution was not self-executing • 
and not carried into effect until the adoption of G.C. 17-1 (R.C. 4115.01). 

By virtue of the Stang decision and the repeal of section 4115.01, the consti

•tutional provision is inoperative at the present time. Section 37 refers to 

a six-day work week and that is incompatible with the hours of conStruction 

workers, including public works. The legislature, realizing the inherent dif

ficulties in Section 37, and noting that the section would be ineffective • 
without further statutory implementation, chose to resolve the problem by 

repealing the law and rendering the. section inoperative. 

COUl1\ittee Action • 
The committee recommends the repeal of Article II, Section 37. It is 

believed that the section contains statutory material, and the authority it •contains is provided by Section 34, which is recommended for retention. In 

light of the lack of legislative support for the provision and the repeal of 

implementing legislation, the constitutional provision has no effect. The 

committee intends no substantive change in the employee welfare provisions • 
of the Constitution or of the statutes by recommending repeal of this section. 

• 
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17 • Article XV 

Section 4� 

Present Constitution�

• Section 4. No person shall be elected or appointed to any 9ffice 
in this state unless possessed of the qualifications of an elector. 

C~mmittee Recommendation 

• Section 4. No person shall be elected to any office in this state 
unless possessed of the qualifications of an elector as defined in 
Section 1 of Article V of this Constitution. No person appointed to 
any office in this state shall assume such office unless a resident of 
the state. 

• The committee recommends that Section 4 of Article XV be amended 
as follows: 

• 
Section 4. No person shall be elected er-eppeiftted to any office 

in this state unless possessed of the qualifications of an elector AS 
DEFINED IN ,§,ECTION 1 OF h,RTICLE Y OF THIS .£ONS TITUTION • NO PERSON 
APPOINTED TO ANY OFFICE IN THIS STATE SHALL ASSUME OFFICE UNLESS A 

• 

RESIDENT OF THE STATE. 

History and Background of Section 

Section 4.of Article XV was adopted by the 1851 Constitutional Con

vention without debate. No model for this section was noted in the debates 

• 
nor had any similar provision appeared in either the Northwest Ordinance 

the 
or/1802 Constitution, both of which contained requirements for the positions 

• 

of governor and legislator only, and these requirements were phrased in 

specific rather than electoral status terms. 

In order to determine the specific qualifications required by Section 4, 

• 

it is necessary to consider the constitutional provision setting forth the 

electoral qualifications in Article V, Section 1. The original 1851 section 

required that electors be 21 years old, white, male, resident of the state 

for one year immediately preceding the election, and a resident of the 

county, township, or ward in which he resides such time as may be provided 

•� by law.� 

At the 1912 Constitutional Convention both Article V, Section 1, and 

• 
Article XV, Section 4 were amended. Section 4 was amended to contain a 

proviso that "women who are citizens may be appointed as members of or 
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18 • 
to positions in, those departments and institutions established by the state 

or any political subdivision thereof involving the interests or care of 

women or children or both. II The amendment was intended. tet allow 'vomen to 

participate in state government by holding certain offices which were "par • 
ticularly suited to their talents,1I irrespective of their lack of electoral 

status. A further proviso which would have allowed women to hold notary 

positlonR ~as defeated on the floor. Article V, Section 1 was amended by • 
the convention td delete the requirement "white", and the voters approved 

this change, but rejected the deletion of the word "male" which was ap

proved by the convention. In 195~ Section 4 was amended to delete the 1912 • 
provision concerning women which had been made obsolete by subsequent amend

ments to the U.S. and Ohio constitutions granting the right to vote to women •in 1919 and 1923 respectively. In 1957, Amended S.J.R. 20 (102nd General 

Assembly) which would have entirely repec::led Section 4 was dc::::,,·-'.;0 

hy a populBr vote of 996,513 to 1,040,216. 

Subsequent amendments to elector status approved by the voters or re • 
sulting from court decisions have affected Section 4. The state residency 

requirement has been reduced (Schwartz v. Brown, U.S.D.C. Southern District 

of Ohio Civil Action 72-113 (1972), and the passage of the 26th Amendment • 
in 1971, prohibiting denial of the frnnchise to l8-year 01d~ has opened 

public offices in Ohio to all those over 18. A recommendation of the •Elections and Suffrage Committee, already adopted by the commission, alters 

Section 1 of Article V to require only that a citizen be eighteen years old 

and comply with applicable state, county, tm"nship, and 'vard residency re •quirements prescribed by law in order to vote. The proposed amendment, if 

adopted, would assure eighteen year o1ds the right to hold public offices 

in Ohio by granting them the undisputed right to vote. Ohio has no other •age requirements for public office, nor for specific public offices. Sec

tion 3 of Article II requires members of the General Assembly to have re

sided in their districts O ..K year preceding their election, with an exception • 
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19 • made in Article XI for a reapportionment year. 

Committee Action 

Since Section 4 of Article XV makes the qualifications for public

• office depend on elector status, and since constitutional elector status� 

presently consists of being 18 years old and a resident such time as provided� 

•� 
by law, the committee considered whether additional age and residence qual�

ifications should be recommended for all or some public officers. The re

search presented to the committee surveyed the comparative provisions in 

•� 
other state constitutions and noted that approximately one-third of the� 

•� 

state constitutions corrolate the ability to hold office with the ability to� 

vote, and an additional seven states have a general residency and/or citi�

zenship requirement to hold state office. In addition, Section 4 of Arti�

•� 

cle XV does not by implication forbid the ~neral Assembly from requiring� 

additional reasonable qualifications for office holding, by virtue of the� 

legislature's plenary powers.� 

•� 

The committee questioned whether the meaning of "an appoint ed or� 

elected officer" was clear. The elector status requirement of section 4� 

is applicable to all state officers elected or appointed. The chief� 

•� 

elements of an office, which trigger the electoral requirement, are� 

independent public duties which are a part of the state' sovereign power� 

and vesting of these duties by virtue of the holder's election or appointment.� 

The committee concluded that the meaning of "office" was determined by the 

nature of the office and cannot be constitutionally defined. 

The committee considered whether the requirement of Section 4 for all

• state offices was wise policy in view of the highly mobile contemporary 

society and highly specialized training necessary for some jobs, and whether 

• 
higher qualifications in terms of age, citizenship, and residency for some 

state offices,such as governor, should be placed on sc:uc:idates. 

With regard to the second point, the committee favored letting the 

voters have access to all candidates who meet the present age ~and residency

• 
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20 • 
requirements. An 18-year old gubernatorial candidate might have a somewhat 

harder taflk convincing the public that he has the experience for the job t but 

thn public should be permittE'cl to make th~t decision. Therefore t the commi.ttee 

does )H)t favor including addi tional qualifications for some s t;J te offi ces. • 
With respect to the first po:lnt t the committee has proposed amending 

Section 4 to require different requirements for appointed officers than 

elected officers. The cOtranittee beHeves that aCi1ndidate for elective office • 
should meet the r~quirements of an elector t but that candidates for an ap

pointed office should not be required to be a resident of the state for a 

specified period of time prior to appointment, even though that period may • 
be only 30 or 60 days, because it may limit the field of choice of qualified 

people for the post. The conmittee agreed that an appointed officer should •reside in the state while he is serving in an appointed position, and proposed 

language that would enable persons from out of the state to be chosen for 

cppointed state officG t provided that they become a resident of the state of •Ohio prior to assuming office. 

An additional change has been made in Section 4 in the interests of 

clarity and simplicity for those who look to the constitution for info~mation •on the meaning of an elector. The proposed revision refers the researcher 

~ Section 1 of Article Vt where the quaifications of an elector are 

~t forth. This revision does not represent a substantive chanse. 
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21 • Article XV 

Section 7 

Present Constitution 

• Section 7. Every person chosen or appointed to any office in this 
State, before entering upon the discharge of its duties t shall take an 
oath or affirmation, to support the Constitution of the United States, 
and of this State, and also an oath of office. 

• Committee Recommendation 

The Committee recommends that no change be made in Article XV, Section 7. 

History and Background of Section 

• The concept underlying Section 7 of Article XV that every elected and 

appointed officer should take an oath of office to support the applicable 

constitutions apparently was derived from the federal law through the North

• west Ordinance, which required officials of the Northwest Territory to take 

an oath of fidelity and of faithful discharge of the office. Oath require

• 
ments concerning the support of the Ohio and Federal constitutions and the 

faithful discharge of the duties of the office were included in both the 

1802 and 1851 Ohio Constitutions. The 1851 oath section deviated from the 

prior section only in the omission of the adjectival phrase "of trust and 

• profit" which had formerly modified "office". 

The vast majority of state constitutions require an oath to support 

the United State Constitution, the appli£able state constitution and to 

• faithfully perform the duties of the office. The Model State Constitution 

requires no oath outright, but its Bill of Rights prohibits the requirement 

of any oath other' than one to support the federal and state constitutions 

• and to faithfully execute the office. 

The general provisions governing oaths of office are found in Chapter 3 

of the Ohio Revised Code. Section 3.22 reiterates the requirements of Sec

• tion 7 of Article XV t and other sections require specific officers to take 

oaths pursuant to Section 7. 

The requirement of an oath ~eing determined by the nature of the office 

rather than the statutory designation of that office was examined in State• 
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~r.eJ....:..1\tty. (Jen. _~~. 7 Ohio St. 5/+6 (1851). In that case, the 

CjU(·"U.on before tlw court concerned whether or not certain commissioners 

had been properly appointed under Article II. Section 27 of the Ohio Con

•stitution governing the appointment of state officers. The court held that 

the OIttlission of the designation "officer" and a specific oath requirement 

from the statute creating their position was not determin~tive of whether 

or not they were officers. • 
Committee Action 

R('scflrch on S~ction 7 of Article XV indic:lted no problems that hnd •lI1~i::H~n from that language. Committee members f.1vored retaining the section 

for th<1 t re,1son, and also concurred in the view the t for those officers 

that have n public trust, the ceremony of taking an oath ~78S desirable. •The words "oath or affirmation" permit a choice to those people ~yno do not 

swear or be lieve in a holy bei.ng. 

•� 

•� 

•� 

•� 

•� 
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23 • Article XV 

Section 10 

Present Constitution

• Section 10. Appointments and promotions in the civil service of the 
state, the several counties, and cities, shall be made according to merit 
and fitness, to be ascertained, as far as practicable, by competitive ex
aminations. Laws shall be passed providing for the enforcement of this 
provision.

• Committee Recommendation 

The committee recommends that no ~h~nge be made in A~tid1e XV, Section 10. 

History and Background of Section 

• 

• The 1912 Constitutional Convention adopted Section 10 of Article XV with 

little debate and only a few negative votes. It was carried by the same pro

gressive reform movement that promoted the initiative and referendum. One 

• 

spokesman for the merit system in public employment stated that the initiative 

and referendum and the merit system, together, would get rid of political 

bosses in Ohio. A merit system was a1rea~in effect in some Ohio cities at 

the time of the convention. Proponents recognized, in their supporting state

ments, that some positions would have to be exempt, but felt that a general 

constitutional provision, leaving the implementation to the General Assembly,

• was preferable to a detailed provision attempting to spell out such matters 

as precisely which positions would be exempt. 

Progression at all levels of government toward a merit system in the

• selection and retention of public personnel is thoroughly documented in many 

sources. The concept of the reformers had two parts -- the employee, selected 

on the basis of his qualifications and not his affiliation with the party in

• power, was to be protected on his job, as long as he performed saaisfactor

il~ from the whims of politic~; such an employee would be politically neutral-

that is, he was to perform his job without permitting his own convictions

• about policy or his politics to interfere, and was not to use his job as a 

tool for the advancement of party. 

• 
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24 •Section 10 of Article XV is the only provision of the Ohio Constitution 

to deal exclusively with public employees. The section requires that a merit 

system be provided for the civil service of the state. Other state consti

tutions contain a variety of provisions relating to public employees, in ad • 
dltion to the merit requirement, including provisions relating to political 

activity, conflict of interest, right to bargain collectively, and pension sys

tems. • 
'fhc General Assembly responded ,promptly to the 1912 constitutional man�

dtltc~, and enacted <1 comprehensive civil service law in 1913, to take effect� 

•on January 1, 1914 (103 Ohio 1.a\\7s 698). As required by the constitution, 

employees of the state, the counties and cities were covered. In addition, 

employees of city school districts were included. The civil service ~~as 

divided into classified and unclassified service, with the unclassified ser • 
vice including the specified "exempt" persons and categories and the c1ass�

ifie~ or competitive, service including all the rest. The unclassified cate�

gory included elec ted officials J court bailiffs, heads of principa 1 departments J� • 
boards, and l~otmliR8ions appolnted by the governor, secretaries to such per

sons, boards of elections, ani others. Although city school districts were •brought within the merit system, all persons were in the exempt category ex

cept nonteaching school employees. 

Many changes have been made in the statutes since 1913. •Senate Bill 174 of the 1973-74 session of the General Assembly, effected a 

complete reorganization of three state depar~ments by combining them into 

one - the new Department of Administrative Servkes. The combined departments 

•were the Department of Finance, the Departmp-nt of Public Works, And the Depart

ment of State Personnel. Chapter 143. of the Revised Code, which formerly con

taine d the civil service provisions, is now Chapter 124. of the Revised Code. •The basic scheme, however, is much the same. The civil service has been ex

panded to include city health districts, general health districts, and civil 

service town:,;lips. The number and variety of unclassified employees has also • 
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•• 

• increased subst~nti~lly since lYlJ. 

Comnittce Action 

The memorandum considered by the committee on Section 10 of Article XV 

examined possible constitutional issues including whether a constitutional 

•� 

• provision was necessary, whether the provision should be general or detailed.� 

what governmental units are covered, who is exempt, and merit and fitness re

quiremcnts. The study noted that Green v. Civil Se):vice Co~~ission. 90 Ohio St.� 

252 (1914), supported the view that there is little question that the state 

legislature has full legislative power to provide for a merit civil service 

• 
system if it so desires, whether or not mandated or authorized by the constitu

tion. Such a system, in general, does not abridge anyone's constitutional 

• 
rights. As with other constitutional provisions that give the General Assembly 

powers which it already possesses, Article XV, Section 10 could be eliminated 

• 

from the Ohio CO:1stitution without destroying the state's ci.vil service system. 

With respect to cities, at least those with charters, in the absence of the 

constitutional requirement, there might be some question Hhether the state cou.ld 

• 

r{'qll1.re cities co maintain. a merit $yscem. huwever, 1.l1erely [,eCCiUSE: the pL'O

vision could be removed without diminishing legislative pO~ver it is not neces

sary to conclude that it should be removed, since it mandates the General As
in 

sembly to act in a fie~d/which it might otherwise fail to act. The conmlittee 

agreed that the last sentence of the section "Laws shall be passed providing 

• £ or the enforcement of this provision" was included to manda te the legis 1a

• 

ture to step in and do something. 

Several comnittee members noted that the language of the ~cticn could be 

improved ppon but that, in itself, was not important enough to warrant chan

ging the section. Some persons expressed dissatisfaction with the present 

civil service system but 'all agreed that a solution should properly come 

from legislative action. Finally, the co~ittce noted that no groups had come 

forward advocating changes in the section, and the members voted to make no 

change in the present section. 

• 
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.... •.' .iJh.io Constituticn.:J.l Revision Commission 
What's Left CommiLtee 
September 16, 1975 

Article VII� 
Public Institutions� 

Article VII is comprised of thre! sections relating to public institutions in Ohio. 
'£hll article tws remained unchanged si.lce adopted by the 1850-1851 Constitutional Conven
tion and approved by the vott!rs. The3e th:-ee sections are as follows: 

1.� Institutions for the benefit of the insane, blind, llnd deaf and dumb, shall 
always be fostered and supported by the State; and be subject to such regu
lations as may be prescribed by.the General Assembly. 

2.� The directors of the Penitentiary shall be appointed or elected in such manner 
as the General Assembly may .lirect; c:.nd the trustees of the benevolent and 
other state institutions, nO'.~ elected by the General Assembly, and of such 
other state institutions as may be hereafter created, shell be appointed by the 
Governor, by and with the advice and consent of the Senate; and, upon all nom
inations made by the Governor, the question shall be taken by yeas ~nd nays, 
and entered upon the journals of the S~natE:. 

3.� The Governor shall hENe power to fill all vacancies that may OCCltr in the of
fices aforesaid, until the nl:!xt s~ss ion of the Gener? 1 Assemb ly, and, until c; 

successor to his appointee s~all be confirmed and qualified. 

These pro\Jisi.ons \>1ere approv0.d by the Constitutional Convention of 1851 as writ::.en 
by the subcommittee dealing with that area. In the original Ohio Constitution of 1802, 
the appoinUng power was yes ted in the. legis 1<:1 tUTe, as par t of a movemcn t to create leg
islative supremacy and a weak executive in Ohio, in reaction to the oppressive experience 
under territorial government and the governorship of St. Clair. Article VII, Section 2, 
as drafted by the 1851 convention, represents a departure from the former practice of 
legislative appointment, by transferring some pO'Jer to the governor with the advice and 
consent of the senate to make such appointments. 

The 1873-74 Constitutional Convention dealt with this article of the Chio Constitu
tion in a manner similar to th&t with which it de<Jlt t>1ith other provisions of the Con
stitution; Section 1 was lengthened by the Convention, providing for further specifics. 
The section was rewritten by the Convention to read: 

1..� Institutions for the benefit of the curable and incurable insane, blind, deaf 
and dumb shall be supported hy the State. The puni.tive and reformatory insti
tutions of the state at large shall be a Reform School for Boys, a house of 
diRcipline, and a Penitenti~ry. An asylum for Idiotic and Imbecilic Youth, 
and a home for Soldiers' and Sailors' Orphans and a Girl's Industrial Home, 
shall be supported so long as the General Assembly shall deem them necessary. 
All public institutions shall be subject to such regulations as may be pre
scribed by law. 

The other two sections of the article, &5 approved by the 1874:::;onvention, remained 
the same, but the Constitution wzs not approved by the electorate, and the provision on 
public institutions thus still dated to 1851. No changes concerning Al-ticle VII were 
raised at the Constitutional Convention of 1912. 

•� 

•� 

• 

• 

• 

•� 

•� 

•� 

•� 
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According to the Index to State Constitutions prepared by Columbia University, 
twenty state constitutions provide for the establishment and support of institutions for 
the mentally handicapped and disabled, nineteen constitutions contain similar provisions 
for the blind, and twenty-one constitutions do so for deaf mutes. 

Many of the newer state constitutions do not contain any provision regarding public 
institutions. '!'he Alaska Constitution states in Article VII, Section 5,"The legislature 
shall provide for public welfare." The North Carolina Cons ti tution contains somewhat 
lengthier language in Article XI as follows: 

Section 3. Charitable and correctional institutions and agencies as the needs of 
humanity and the public good may require shall be established and operated by the 
State under such organization and in such manner as the General Assembly may pre
scribe. 

Section 4. Beneficient provisions for the poor, the unfortunate, and the orphan 
is one of the first duties of a civilized and Christian state. Therefore the Gen
eral Assembly shall provide for and define the duties of a board of public welfare. 

Comment 

Three substantive issues have been raised concerning public institutions in regard 
to the right' to treatment and rehabilitation of persons being cared for by the state in 
these institutions, their support and maintenance, and the obsolescence of the provision. 

The litigation has almost exclusively been involved ,Jith the constitutional language 
regarding the establishment and support of public institutions, and the major cases ,Jill 
be reported below. There has been little litigation concerning sections 2 and 3 of 
Article VII. 

1'rcatment 

Although there have been no decisions rendered by Ohio courts concerning the right 
to ~eatment for inmates in public institutions, two recent decisions have been handed 
down by federal courts, having implications for Ohio's public welfare facilities. On 
March 21, 1971, the Alabama District Court (M.D.,N.D.) held that involuntarily committed 
patients "unquestionably have a.constitutiona1 right to receive such individual treat
ment as will give each of them a realistic opportunity to be cured or to improve his or 
her mental condition." (Wyatt v. Stickney, 325 F. Supp. 781 (1971). The posture of 
the court is expressed further in the syllabus of a later case involving these parties 
as follows: "No viable dis tinction can be made between the mentally ill and the men
tally retarded, and because the only constitutional justification for civilly commit
ting a mental retardate is habilitation, it follows that once committed, such a person 
is possessed of an inviolable constitutional right to habilitation." 

On June 26, 1975, the United States Supreme Court, in C'Connor v. Donaldson, 43 
U.S.L.t~. 4929, No 74-8, held that a Florida state hospital's involuntary custodial con
finement without treatment of a mental patient who was not dangerous to himself or 
others violates the patient's constitutional right to liberty. The patient, Kenneth 
Donaldson~ was held in the hospital for 15 years during which time he wrote numerous 
letters requesting release, which were turned down. The court said, "A state cannot 
constitutionally confine, without more, a non-dangerous individual who is capable of 
surviving safely in freedom by himself or with the he~ of willing and responsible 
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f Dmily members or ftienus, and since the jury fo unci, upon amp Ie evidence, tha t t~lt':: 

petitioner did so confine respondent, it properly concluded that the petitioner violated 
respondent's right to liberty." 

Financial SU2Port 

Another ~rea of dispute with respect to Article VII, Section 1 has been the so-called 
"pay~patientll law, whereby a patient':: relatives and/or estntl.~ has been called upon to 
provide partial support for a patj~~nt i.n a statE' in5titu!:ion. In a recent C[:lifornia 
cuse a statute imposing liability for the care and maintenance of .a mentally ill person 
in a state institution upon certain relatives has been declared invalid as violative of 
the equal prot&ction clause of the California Constitution. The Court's decision, however, 
did not affect the vaiidity of a statute holding the patient's estate responsible for cer
tain monetary responsihilities. Department of Eental Hygiene v. Kirchner, 60 Cal. 2d 716, 

. 380 u.S. 194 (1964). 

In Ohio. there have been cases concerning the state's payl4patient statutes. The 
earli.est major case was in 1882, State v. Kiesewetter, 37 Ohio St. 546, challenging a 
statute requiring that persons admitted to iastitutions should pay their own clathing, 
travel, and incidental expenses. In case of failure to pay, such expenses \-Jere to be 
paid by the institution and billed to the county auditor Hho would pay it out of certain 
county funds and proceEd to collect it. The case 'Nas brought by a Franklin County auditor 
who refused paynlent from county funds as provided by the statute then in force. He con
tended that the statute w~s in conflict with Article VII, Section 1. The court held 
that such provision of the constitution is not self-executing, and that the mode in 
~"hi(:h such in$ti.tutions are to be fostered and supported is left to the discretion of 
the General Asscn~ly. A similar challenge was involved in State, ex re1., v. Huwe, 105 
Ohi.C) St. 30L~ (1922). which cl1Bllenged Sec. 1815 of the General Code, the "pay-patient" 
law. TIle statute provided that the cost should be charged against the county for insti
tutlon~ for feeble~~inded yout~. A challenge was brought on the basis of Article VIr, 
Section 1, specifically the language "alt-Jays supported by the state" and the Fourteenth 
Amendinent equal protection clause. The defendent claimed that the constitution re
quired the General Assembly to support the institutions by taxation and the legislature 
was without power to order or authorize a county tax upon citizen's property to pay 
expenses. The Court upheld the statute against these challenges. 

The so-called "pay-patient" statutes have been upheld as constitutional against� 
argwmcnts that they constitute special or class legislation. In Rice v. State, 14 Ohio� 
App. 9 (1918), a challenge was brought against General Code Secs. i815-18l5-l2 requiring� 
inmates of asylums and hospitals, if they have the means, and if not, then certain :-el�
atives, to pay support, on the grounds thllt it violated Article VII, Section 1 and� 
Article 11, Section 26, the latter requiring all laws to be of a general and uniform� 
nature. The Court affirmed the state's responsibility for prOViding these institutions� 
as follot~8: "The necessi ty of having places for the res traint as we 11 as for the care of� 
insnne persons cannot be questioned. The state, for the sake of society and for the� 
protection of the public, as well as the personal welfare and safety of such unfortu�
nate persons, i9 bound to provide suitable places for their care. 1I The Court, in addi�
tion, upheld the statutes against the alleged violation of Article II, Section 26,� 
citing Steele, Hopkins & Meredith Co. v. Miller, 92 Ohio se. 115 (1915). "A statute� 
is general and uniform, within the requirements of the constitution, if it operates� 
equ~lly upon every person and locality within the circumstances covered by the act,� 
and when·a classification hasB reasonable basis it is not invalid merely because it� 
is not made with exactness or because in practice it may result in some inequality."� 
The COllrt in ~ upheld the CotmIlon Pleas Court's decision that the statute treated� 
all persons subject to its terms equally.� 
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The constitutional prOV1S10ns for public institutions have been held to be not 
self-executing by the courts, and the mode in which such institutions are to be fostered 
and supported and the character of the institutions through which the benefit is to be 

•� conferred are left to the discretion of the General Assembly. State v. Kiesewetter, 37 
Ohio St. 546 (1882); Chalfant v. State, 37 Ohio St. 60 (1881). Despite the fact that 
the Constitution expressly makes it the state's duty to foster and support such insti
tutions, and expressly subjects them to General Assembly regulation, there are still 
constitutional limitations upon the power of the state and legislature in this regard. 

•� In a recent Ohio case, a statute providing for the appointment of an agent to in
vesti~te the financial condition of the inmate and report to the.public welfare de
partment to determine the amount of support to be paid by relatives or from the inmate's 
estate was challenged as violating due process in that it provided for no hearing, de
fense, or appeal. The court upheld the statute against the challenge, stating that the 
procedures-followed were within the discretionary powers of the department to secure 

•� equitable collection of financial obligations created by statute. State v. Webber, 
163 Ohio St. 598, 57 Ohio Ops. 26, 128 N.E. 2d 3 (1955). 

Chapter 5121 of the Ohio Revised Code, entitled "Welfare Institutions - Generally" 
specifies how such institutions- shall be maintained and supported. The so-called "pay
patient" law is set forth in Sec. 5121.01: "All inmates of a benevolent institution, 

•� shall be maintained at the expense of the state. Their traveling and incidental ex
penses in conveying them to the institution shall be paid by the county of commitment. 
Upon admission, the inmates shall be neatly and comfortably clothed. Thereafter, the 
expense of necessary clothing shall be borne by the responsible relatives or guardian 
if they are financially able. If not furnished, the state shall bear the expense. 
Any re~llired traveling expense after admission to the institution shall be borne by the 

•� state if the responsibh' relatives or guardian are unable to do so." Sections 5121.03 
to 5121.11, inclusive, deal with liability for support of inmates, investigation 6f 
financi.al condition and determination of payments, and liebility of estate. 

Obsolescence 

•� Chapter 5123 deals with the establishment, support, maintenance and governance 
of institutions for the feeble-minded and insane, and these institutions, as are wel
fare,institutions, are under the aegis of the Department of Hental Health and Henta1 
Retardation (formerly called the Department of Hental Hygiene and Correction in Chapter 
5119 of the Revised Code). A major revision of Chapter 5123 was made by the lllth 
General Assembly last session in Amended Substitute Bill 336. The so-called bill of 

..� rights for the m~ntally retarded called for the liberal interpretation of the Code 
chapter to "promote the human dignity and protect the constitutional rights of mentally 
retarded persons in the state; to encourage the development of the ability and potential 
of each mentally retarded person in the state to the fullest possible extent, no matter 
how severe his degree of disability ••• l1 among other stated purposes. 

•� "Feeble-minded" is defined in the Manual on Terminology and Classification in Mental 
Retardation, Herbert Grossman, ed., 1973 edition, as an obsolete term used to refer to 
a person of limited intelligence. In England the term is used more restrictively to 
apply to a condition of mental retardation. An insane person is included in the def
inition of "mentally ill individual" in Section 5122.01(A) of the Ohio Revised Code, 
to mean "an individual having an illness which substantially impairs the capacity of 

•� the person to use self-control, judgment, and discretion in the conduct of his affairs 
and social relations, and includes "lunacy,!! "unsoundness of mind," "insanity" •.• " The 
definition does not include retarded persons. 

•� 
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Article VII, Section 2 states th~t the directors of the penitentiary shall be 
appointed or elected as directed by toe General Assembly, and trustees of benevolent 
and other state institutions shall be appointed by the governor with the advise and 
consent of the senate. This language is obsolete with respect to directors of the 
penitentiary since that office no lon3er exists. In only one case is there Bistatutory 
provision concerning trustees of benevolent institutions and that appears in Sec. 5909.02 
of the Revised Code, which provides for a five-member board of trustees of the Ohio 
90ldierfl' and sailors' orphans home, to be appointed by the governor with the advise 
.::tnd cOiu:~ent of the SCTwtC. 

Article Vll, Sec t:l.on 3, providino for the fi 11ing of v:lcanciea in the aforesaid 
public insti.tut:l.onB, is obso1et.e because the types of vacancies it is talking about do 
not exist. In the ca;se of trugter:~s of benevolent and other state institutions, the 
constitutional provision has been superceded by Article III, Section 21, which specifies 
that ell appointments to state office, when required by law, shall b~ subject to the 
advice and consent of the senate. That provision is implemented by R.C. Sec. 3.03, 
whereby the governor makes an appointment and reports to the senate for confirmation 
when the senate is in session, and when a vacancy occurs and the senate is not in 
session, the governor may make such appointment pending senate confirmation. 

The Pros and Cons of Retaining Article VII 

In a study of the Ohio Constitution by the Stephen H. Wilder Foundation, Article 
VIr was commented on as follows: 

"Article VII on Public Institutions should he eliminat.ed from the constitution 
cOlnpletely. Section 1 requires that institutions for the benefit of the insane, 
blind. and deaf and dumb shall a lways be fos tcred by the s ta te. These and many 
other pt'o3raltls now form a pnrt of the state's permanent welfare program. The 
Rocond ~cctlon refers to directors of the penitentiary and trustees of institu
tloua.lidch before 1851 W(!r<~ electHd by the legislature. Such offic(::!s no longer 
exist. The institutions arc~ gover'ned by quite adequate statutes. The thir.d sec
tion relates to the filling of vacancies in such offices nnd is similarly obsolete. 
The whole article should he eliminated from the constitution. The legislature 
~ould have ample power without it to deal with welfare institutions." 

The State of Ohio clearly has taken an active role with respect to providing for 
the welfare of disadvantaged persons in the state, and the General Assembly has gone 
beyond the limits of the constitutional mandate in furnishing welfare programs. The 
necessity of having such public institutions, ~l1ithout a constitutional mandate to so 
provide, appears to have been confirmed in Rice v. State. In support of the contentions 
made in the Wilder report, several arguments can be made. There is, in fact, ample 
statutory implementation of the state's cormnitment to provide a welfare program for 
the unfortunate, and the constitutional language as been held by the courts to be not 
self-executing (State v. Kiesewetter, supr2), making statutory implementation obligatory. 
Furthermore, not\>lithstanding the langua.;e in Article VII, Section 1 that such insti
tutions Shall "always be fostered by the state", the Cour ts have upheld the state's 
right to require that the maintenance and support of tile inmates of such institutions 
be paid for, in part, by the inmnte~ relatives or estate. There appears to be no 
reason why the state could not lay the entire financial burden on the inmate's relatives 
or estate, with or without Article VII, Section 1. Sections 2 and 3 appear to be ob
solete, and could be repealed without havi.ng any substantive effect on the administra
tion of the institutions referred to in the article. 

On the other hand, some argument can be made for retaining Article VII, Section 1 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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although the language is somewhat obsolete and could be modernized. The 1851 Consti
tutional Convention believed that the state's commitment to provide for public insti
tutions was important enough to include in our fundamental doclwent. Society today

•� appears to retain that sense of commitment to care for the unfortunate and disabled,� 
al~ for that re~son, there may be good cause to retain a basic statement of principle 
in the constitution, even though it grants no substantive authority to the state to 
provide for such care and treatment that it would not possess absent a constitutional 
provision to that effect. 

• If it were deemed desirable to retain the substance of the provision in Section 1 
and to modernize the language, there are several alternatives to be considered. In the 
first sentence, "Institutions for the benefit of the insane, blind, and deaf and dumb .•• ", 
two words, "insane", and "dumb" are obsolete, and could be replaced by terms which are 
more accurate and less stigmatiZing. For example, "mentally ill" could be substituted 
for "insane" - the former term is used in our Code and has a well-defined meaning,

• and "mute" might be substituted for "dumb". Another alternative ~~ould be to replace 
the listing "insane, blind, and deaf and dumb ••• ", which is, in fact, only a partial 
listing of those benefited by public institutions, with more general language, for ex
ample, "the disabled and handicapped ll (the poor and orphans could also be mentioned.) 
A third alternative would be to follow the example of Alaska's Constitution, "The legis
lature shall provide for public welfare", which sets forth the state's commitment in 

•� the most general terms.� 

q,o,nc1us ion 

Article VII, Sections 2 and 3 are obsolete and should be repealed as no longer nec~ 

eS8~ry. Article VII, Section 1 could be repealed with no substantive effect, but could

• he retained or revised to include the state's commitment to provide for the public 
weJfare of its citizens in the constitution. 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 
What's Left Committee 
October 21. 1975 

Amending the Constitution 
Article XVI. Sections 2,3 

Amendment. revision, or change in the Ohio Constitution is permitted by several 
methods, all of which are provided for in the constitution. Article XVI. Section 1 
permits either branch of the General Assembly to propose amendments, and if agreed 
to by 3/5 of esch house, the amendment is submitted to the electors for their appro~81. 
This section was studied by the Elections and Suffrage Committee and the amendments it 
recommended for the si~plification of ballot language and procedures were approved by 
Ohio voters. Another method of amending. the constitution is by initiative. Article 
II, Section 1a sets forth the procedural requirements concerning initiative petitions 
proposing constitutional amendments. Initiative and referendum was studied by the 
Elections and Suffrage Committee, ;which proposed amendments to simplify and modernize 
the procedural aspects of the so-called "direct legislation", but left the right of 
constitutional initiative substantially unchanged. Most of the committee's recommen
dations were approved by the Commission and are awaiting action by the General Assembly. 
The third method of altering the constitution, the constitutional convention, will be 
examined in this memorandum. 

Article XVI, Section 2 provides for the General Assembly to call a constitutional 
convention. Article XVI, Section 3 requires the question of calling a constitutional 
convention to be submitted to the voters at a general election every twenty years. 
The sections read as follows: 

Section 2. Whenever two-thirds of the members elected to each branch of 
the general assembly, shall think it necessary to call a convention, to revise. 
amend, or change this constitution, they shall recommend to the electors to 
vote on a separate ballot without party designation of any kind at the next 
election for members to the general assembly, for or against a convention; 
and if a majority of all the electors, voting for and against the calling of 
a convention, shall have voted for a convention, the general assembly shall, 
at their next session, provid~ by law, for calling the same. Candidates for 
members of the constitutional conven~ion shall be nominated by nominating 
petitions only and shall be voted for upon one independent and separate ballot 
without any emblem or party designation whatever. The convention shall con
sist of as many members as the house of representatives, who shall be chosen 
as provided by law, and shall meet within three months after their election, 
for the purpose, aforesaid. 

Section 3. At the general election to be held in the year one thousand 
nine hundred and thirty-two and in each twentieth year thereafter, the ques
tion "Shall there be a convention to revise, alter, or amend the constitution", 
shall be submitted to the electors of the state; and in case a majority of the 
electors, voting for and against the calling of a convention, shall decide in 
favor of a convention, the general assembly, at its next session, shall prOVide, 
by law, for the election of delegates, and the assembling of such convention, 
as is provided in the preceding section; but no amendment of this constitution. 
agreed upon by any convention assembled in pursuance of this article, shall 
take effect, until the same shall have been submitted to the electors of the 
state, and adopted by a majority of those voting thereon. 
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History and Background of Sections 

The 1802 Constitution of Ohio provided only one method of amending the constitution, 
for the general assembly to recommend the calling of a constitutional convention to the 
people. The section read as follows: 

Article VII, Section 5. That after the year one thousand eight hundred 
and six, whenever two-thirds of the general assembly shall think it necessary 
to amend or change this constitution, they shall recommend to the electors, 
at the next election for members to the general assembly, to vote for or 
against a convention; and if it shall appear that a majority of the citizens 
of the state, voting for representatives, have voted for a convention, the 
general assembly shall, at their next session, call a convention, to consist 
of as many members as there be in the general assembly; to be chosen in the 
same manner, at the same place, and by the same electors that choose the 
general assembly; who shall meet within three months after said election, 
for the purpose of revising, amending or changing the constitution. But no 
alteration of this constitution shall ever take place, so as to introduce 
slavery or involuntary servitude into the state. 

At the 1851 Constitutional Convention, two additional methods of amending the con
stitution were proposed. Article XVI, Section 1, permitting legislatively initiated 
constitutional amendments to be submitted to the voters for their approval or rejection, 
and Article XVI, Section 3, requiring a mandatory referendum on the question of calling 
a constitutional convention, were approved by the convention. Article XVI, Section 2 
as adopted by the convention contained a provision for the calling of a constitutional 
convention by the general assembly which was basically the same as the provision in the 
1802 Constitution. Most of the convention debates concerning Article XVI centered 
around two issues: the inclusion of three methods of amending the constitution, and the 
number of convention delegates. It was suggested that the approval of Section 1 made 
providing for calling a constitutional convention unnecessary since amendments would be 
submitted directly to the people. Some delegates were opposed to Section 3, stating 
that a mandatory referendum was unnecessary since the legislature could already propose 
calling a constitutional convention under Section 2, and the people could therefore 
express themselves through their representatives. The size of a constitutional convention 
was discussed, with many delegates expressing the view that a number of delegates equal 
to the membership in the general assembly, as provided by the 1802 Constitution, was too 
large to beworkabla. One faction argued that the larger the number of delegates, the 
greater the chances for representation of everybody's point of view. The other side 
of the argument was that a body large enough to provide fair representation but less 
than 130 members (at that time the number of members in the General Assembly) would get 
things done more efficiently and more cheaply. The number of convention delegates was 
limited to members of the House of Representatives in the final draft adopted by the 
convention, proposed by the "Standing Committee on Future Amendments to the Constitution' 
as follows: 

Section 2. Whenever two-thirds of the members elected to each branch of 
the General Assembly shall think it necessary to call a Convention to revise, 
amend or change this Constitution, they shall recommend to the electors at the 
next election for members to the General Assembly to vote for or against a Con
vention; and if it shall appear, that a majority of the electors have voted for 
a Convention, the General Assembly shall at their next session, provide by law 
for calling a Convention, to consist of as many members as in the House of Rep
resentatives, to be chosen in the same manner, at the same places, and by the 
same electors that chose the General Assembly, who shall meet within three 
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months after their election, for the purpose of revising, amending or changing 
the Constitution. 

Section 3. At the general election to be held in the year one thousand 
eight'hundred and seventy-one, and in each twentieth year thereafter, the 
quest~on, "Shall there be a convention to revise, alter or amend the Consti
tution?" shall be decided by the electors of the State, and in case a majority 
of the electors voting for Representative at such election shall decide 1n 
favor of a Convention for such purpose, the General Assembly at its next 
session 'shall provide by law for the election of delegates, and the assembling 
of such Convention as provided in the preceding section; but in no case shall 
any amendment of ,this Constitution, agreed upon by any Convention, assembled 
in pursuance of this Article, take effect or be in force until the same shall 
have been submitted to the electors of the State, and approved and adopted 
by a majority of those voting thereon. 

In 1871, pursuant to Section 3 of Article XVI of the newly-adopted constitution 
of 1851, the question of calling a constitutional convention was put to the people and 
approved by a vote of 264,970 for and 104,231 against. The 1873-74 Constitutional Con
vention considered Proposition No. 230, containing a substitute for Article XVI. The 
proposal retained the methods of legislatively proposed constitutional amendments and 
legislatively proposed constitutional conventions but deleted the section requiring 
the mandatory submission of the question of calling a constitutional convention to the 
people at twenty-year intervals. One delegate commented that the pressure for the 
1873-74 Convention was on account of defects in the judiciary system, and the legisla
ture, knowing that the question of calling a constitutional convention was up for a 
vote in 1871, was influenced by that not to submit constitutional amendments to the 
people. Proposition No. 230 received a majority of the delegates' votes, but not a suf
ficient number to be adopted by the convention, and in the 1874 Constitution that was 
defeated by the electors, Article XVI was proposed unchanged from the 1851 version. 
In 1891, the question of calling 8 constitutional convention was defeated by the voters, 
99,784 for, and 161,722 against, and the convention call was approved in the 1910 elec
tion by a vote of 693,263 for, and 67,718 against. 

The delegates to the 1912 Constitutional Convention considered several substantive 
changes in Article XVI. It was generally agreed that the framers of the 1851 Constitu
tion made the document too difficult to amend. What was referred to as the "greatest 
fundamental change" was a recommendation that the number of votes required to pass a 
constitutional amendment be changed from the majority of those voting in the election 
to a majority of those voting on the question, to carry it. Another major change'was 
in party designation on the ballots. It had been customary from 1851 to 1891 for a 
political party to print a separate ballot, and if it saw fit, to print the constitu
tional amendment on the ballot with the party ticket, 80 that a voter generally voted 
for the constitutional amendment if the party endorsed it. Statistics were cited to 
show that party endorsement enhanced the changes of a constitutional amendment receiving 
a majority vote. It was proposed end approved that constitutional amendments be printed 
on separate ballots so they could be considered on their merits, and it was noted that 
30 of 48 states' constitutions provided for such separate ballots. Another proposed 
change concerned the selection of delegates to future conventions. The Convention dele
gates wanted to make sure the ne~t constitutional convention was elected as they had been, 
the method having proved so desirable. It was proposed that delegates to future con
ventions be nominated by nominating petitions only and ~hat they "shall be voted for 
upon one independent and separate ballot without any emblem or party designation what
ever." This change was adopted by the convention as part of Article XVI, Section 2. 
Debate continued on the question of the size of the delegation to a constitutional con
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vent ion , and although congressional or senatorial districts were discussed as a basis 
for the number of delegates, the numerical basis remained the membership in the House 
of Representatives, as in the 1851 Constitution. The sections adopted by the 1912 Con
stitutional Convention for Article XVI, Sections 2 and 3, appearing earlier, were ap
proved by the voters, and have not been amended since their adoption. 

Comparison with Other States 

Thirty-eight states provide specifically for calling a constitutional convention 
in their constitutions. All except one of the remaining twelve have held at least two 
constitutional conventions t suggesting that their legislatures possess an inherent 
right to call conventions even in the absence of specific constitutional authorization(l). 
An explanation of that right was offered in an Ohio State Law Journal article: 

"The state constitutional convention has been described as (in the field of 
constitution writing) the repository of the sovereignty of the people - an all
powerful body, subject to no limitations except those imposed by the people 
themselves and by the Federal Constitution (Anderson v. Baker, 23 Md. 531 (1965» 
••• The constitutional convention has been considered so basic that the power 
to have a convention has been held to exist even though the state constitution 
makes no mention of it. (Harvey v. Ridgeway, 450 S.W. 2d, 281 (1970); Board of 
Supervisors of Elections v. Attorney General, 246 Md. 417, 229 A. 2d 388 (1967» (2) 

The constitutional provisions on the calling of a referendum are of two types: one 
places the decision for calling a convention entirely in the hands of the general assem
bly which may decide to submit the question to a popular vote when it chooses. The 
second type is the mandatory referendum, where the question of calling a convention is 
automatically submitted to the electora~ at given time intervals. The latter type is 
examined in the law review article by Robert Martineau, cited above. 

In 12 states, there is a mandatory referendum. In Maryland, this is the only method 
of calling a convention; in the other states, the method is in addition to legislative 
initiative. (3) The New York Constitution, in 1846, was the first to combine a mandatory 
referendum provision with the legislative authority to propose specific amendments. The 
rationale was that "it asserted a great principle, and that once in twenty years they 
might have the matters in their own hands," but "if the people were satisfied with the 
Constitution, they could endorse it, and the state of things would continue. Similar sen
timents were expressed in the 1850-51 Ohio constitutional convention and the New York 
Constitution was pointed to as an example to follow." (4) 

Martineau's article examines the importance of two features of the mandatory refer~ 

endum provision. "The first and most important is whether the section is self-executing, 
i.e. once the voters speak in favor of a convention one will be held without further action 
by the legislature." Of the twelve states that have a mandatory referendum provision, six 
are self-executing and six (including Ohio ) require further legislative action. The 
other important feature is the question of a majority vote required for calling a conven
tion. Some states require a majority of those voting at the election, and some require 
a majority of those voting on the question of calling a convention. Ohio, as noted 
earlier, amended its provision in 1912 to require the latter. Martineau comments, "Exper
ience has shown, however, that it is almost impossible in a general election to have 
a majority even vote on a constitutional issue, much less be in favor of a proposition." (5) 
It would appear that the Ohio Constitution has the more realistic approach on this point. 

The article goes on to examine what happens in the case of a non self-executing 
constitutional provision when the people vote in favor of a convention and the legislature 
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refuses to act. Although this state of affairs might potentially be a source of 
problems in Ohio, no difficulties have so far arisen because the mandatory refer
endum is not self-executing. Since 1912, the people have not approved calling a 
constitutional convention. 

The constitutional convention can perform several functions with respect to 
constitutional amendment. The convention is the chief method for full-scale revi
sion of the fundamental law, but it can 'serve other purposes. For example. the 
convention may choose to submit separate amendments to the voters, rather than of
fering an entirely new constitution. In ehio, the 1873-74 Constitutional Convention 
submitted a new constitution to the voters, which was defeated. and the 1912 Conven
tion chose to submit;41 separate amendments. Thirty-three were adopted by the people 
and eight were rejected. The 1970 Illinois Constitutional Convention submitted a 
combination of an entirely new constitution and separate alternates. 

Some states have used the limited constitutional convention for circumventing a 
more difficult amendment procedure. During World War II, Rhode Island and Virginia 
used such conventions to amend their constitutions to permit absentee voting by members 
of the armed services during World War II. This method avoids the requirement in 
some states of action by two successive legislatures, thus shortening the period 
required for action. (6) Limited constitutional conventions "are at the outset denied 
authority to engage in complete revision~ having either been prohibited by their en
abling authority (usually the legislature) from making alterations in specific pro
visions of the constitution or limited to making changes only in specified areas of 
constitutional concern. (7) The constitutional convention may also be limited by the 
convention itself, when it chooses to limit its proposals to amending the existing 
constitution. The issue of limiting a constitutional convention has raised questions, 
primarily concerning the right of the legislature to make certain sections of the 
const! tution "off limits" to convention delegates. In 1944 and 1947, the New Jersey 
Constitutional Convention calls as approved by the voters included restrictions pro
hibiting legislative reapportionment, and in the former, it forbade changing the bill 
of rights. The limited constitutional convention is specifically prohibited in the 
constitutions of Alaska and Alabama, and other state constitutions are thought to ban 
its use by implication. For example, the constitution of New York states that the 
question submitted to the voters shall read "shall there be a convention to revise 
the constitution and amend the same?" (Article XIX, Section 2). In some of the states 
where limited conventions have been held. the question to be referred was not stated 
in the constitution (e.g. New Hampshire, Rhode Island (8» or in the case of Virginia 
the constitution permits the general assembly to call a convention lito propose a general 
revision of, or specific amendments to this Constitution, as the General Assembly in 
its call may stipulate". (Article XII, Section 2). It is not known whether the Ohio 
constitutional prOVisions regarding calling a constitutional convention prohibit the 
limited convention or not. In some of the commentary, it is proposed that a limited 
convention may be called by the general assembly under Article XVI, Section 2. but 
not by mandatory referendum in Article XVI, Section 3. Others view the constitutional 
provisions as prohibiting a limited constitutional convention. A limited constitu
tional convention has not been proposed for Ohio, and its constitutionality has not 
been tested in the courts. 

Conclusion 

The absence of case law on the provisions of Article XVI. Sections 2 and 3 is 
evidence that these sections are not causing any problems and seem to be workable 
and well understood. While it has been held that the right to call a constitutional 
convention exists absent any constitutional authorization, if the sections are not 
raising any problems, it is probably constructive to have the alternative mentioned 
tn the constitution. 
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•Ohio Constitutional Revision Commission 
What's Left Committee 
November 12, 1975 

Miscellaneous, Provisions 
Article XV • 

Sec tions 1, 3 

This memorandum will discuss two provisions in the Miscellaneous Article; 
Article XV. Section 1 states that Columbus shall be the seat of government. Sec
tion 3 requires an accounting to be made of receipts and expehditures of public • 
moneys. These sections will be discussed separately. 

Article XV, Section 1 •The location of the seat of government was provided for by Article VII, Sec
tion 4, of the 1802 Ohio Constitution, which stated: 

"Chillicothe shall be ,the seat of government untU the year one thousand 
eight hundred and eight. No money shall be raised until the year one thousand 
eight hundred and nine, by the legislature of this state, for the purpose of .. 
erecting buildings for the accotmlOdation of the legislature." 

At the 1851 Constitutional Convention, the Committee on the Legislative De
partment proposed the following substitute for Article VII, Section 4: lIColumbus 
shall be the seat of government; until otherwise ordered by law." This provision 
was originally proposed as Section 30 of Article I, which set forth the legislative .. 
powers. The committee on drafting substituted the word "directed" for "ordered" 
in the section, and included it in Article XV, dealing with miscellaneous matters. 

The Debates of the 1873-74 and 1912 Constitutional Conventions show no indica
tion that changing the seat of government was considered, and the section was retained 
by these conventions as stated in the 1851 Constitution. • 

There has been very little litigation concerning Article XV, Section 1. In 
~tate v. Barhorst, 106 App. 335, 153 N.E. (2d) 514 (1959), the court held that the 
.tate board of optometry is required to maintain a central office in Columbus. 
Green v. Thomas, 37 App. 489 (1931) concerned A ticle XV, Section 1 and Article II, 
Section 26, and the court held that a statute relating to construction of a state • 
office bUilding and authorizing the city of Columbus to convey the site, did not 
~io1ate the requirement of Article II, Section 26 that all laws be general and uni
form in nature. 

Conclusion 

•Article XV, Section 1 appears to be a satisfactory prOV~S10n in its present 
form and should be retained, in the absence of any problems arising from it. 

!!ticle XV, Section 3 

The 1802 Ohio Constitution contained no provision re"uiring an account to be 
made of receipts and expenditures of public money. The 1851 Constitutional Conven • 
tion considered the following proposal, offered by the commi tteeon the Legis lative 
Department: 
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Article I, Section 22. An .accurate and detailed statement of the 
receipts and expenditures of the public money, and the names of the persons 
who shall have received the same, and the amount they have received, shall 
annually be published. 

There was some debate on the original proposal. A motion was made to omit 
the requirement of reporting the names of persons involved in the transaction of 
public funds on the ground that this requirement would make entries in the Audi
tor's and Treasurer's records "voluminous'.'. The motion was defeated. A motion 
to strike out I~ersons" and substitute "public officers" led to discussion of the 
rationale for the proposal. Was the provision intended to prevent "defalcation" 
of public officers or to report the names of all persons who receive money? The 
reason for making the section applicable to all persons was that one can easily 
tell the salary of a public officer, but other persons receive money not only by 
statute but by appropriations of other authorities. The original motion was with
drawn. A motion to remove the requirement fOL annual publication was agreed to. 
The language adopted by the conventio~ remains unchanged in our present constitu
tion, as follows: 

Article XV, Section 3. An accurate and detailed statement of the re
ceipts and expenditures of the public money, the several amounts paid, to 
whom, and on what account, shall, from time to time, be published, as shall 
be prescribed by law. 

There does not appear to have been any litigation concerning this section 
of the constitution. The section is implemented through several Revised Code 
sections, including Sec. 115.06, which states: 

The auditor of state shall be the chief accounting officer of the 
state. He shall keep in his office full and accurate accounts of all 
moneys, bonds, stocks, securities, and other property paid into or depo
sited in the state treasury, and of all moneys, bonds, stocks, securities, 
and other property paid out of or transferred from the state treasury. 
He shall manage and direct all negotiations and correspondence concerning 
them. 

Two sections in Chapter 117. concern the publication of receipts and expenditures 
of public money. Sec. 117.05 requires an accounting and reporting system to be 
maintained for all public offices. Sec. 117.06 provides for a financial report 
of each public institution or taxing district for each fiscal year to be made. 
The auditor publishes two reports annually, '!The Ohio Annual Report" and an 
Annual Financial Report, which list recipients. by local governmental units or 
other groups. The reports do not contain the individual names of persons who 
receive public money, for the reason that publishing certain lists of names, for 
example welfare recipients, runs afoul of federal laws and regulations. 
has ever challenged the lack of publication of individual names. 

No one 

Conclusion 

Section 3 of Article XV appears to present no difficulties, as the lack of 
litigation might indicate. In an era where the public has made evident its desire 
for accountability by public officials and its desire to know for what purposes 
public funds are being spent, Section 3 makes a constitutional commitment to this 
accountability, and should be retained. 
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•STATE OF OHIO 

ADJUTANT GENERAL'S DEPARTMENT 
P.O. BOX 660 

JAMES C. CLEM JAMES A. RHODESWORTHINGTON, OHIO 43085
MAJOR GENERAL GOVERNOR 

THE ADJUTANT GENERAL 

AGOH-AG 16 January 1976 

Ann M. Eriksson, Director 
Qhio Constitutional Revision Commission� 
41 South High Street� 
Columbus, Ohio 43215� 

Dear Director Eriksson: 

I wish to thank you for advising me of the hearing scheduled 
for 9:30 A.M., 27 January 1976, regarding possible revision 
of Article IX, the Militia of the Ohio Constitution. 

Since I will be attending a meeting in Washington that week, 
I will be unable to be present. However, I will have the 
Assistant Adjutant General for Army, Brigadier General James 
M. Abraham, as well as one of our Judge Advocate Generals, 
LTC William Shimp, and possibly two other interested staff 
officers present in the event the committee cares to discuss 
the ramifications of any change on our organization. 

In your discussion, it would appear that there is a movement 
to strike from the Article the authority of the Governor to 
call the unorganized militia in time of need, using the 
rationale that there are other adequate organized forces 
(both state and federal, to handle any emergency. I fear 
that advocates of this theory fail to take into account the 
possibility of the nuclear missile attack using multiple 
warheads which could effectively immobilize or engage all 
remaining forces in recovery or defensive operations. 

The ability to call all able bodied citizens (even though 
~trained) in such an event is essential to reconstitution 
of defensive forces and local recovery operations within the 
state. Americans respond in time of emergency exceedingly 
well and natural leaders come forth and take charge, 
quickly changing the unorganized masses into organized 
effective units. Without the responsibility of service in 
time of a dire emergency, most citizens will resort to self
preservation, with the strong prevailing and the weak 

• 

• 

• 

• 

•� 

•� 

•� 

•� 

•� 
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• AGOH-AG 16 January 1976 
Ann M. Eriksson, Director 

suffering since law and order may be non-existent or 
ineffective.

• In the event of a national emergency in which the 20,000 
volunteer members of the National Guard have been called 
from the state and deployed either overseas or elsewhere 
in the United States, the 500 man Ohio Defense force is 
inadequate to maintain law and order. This organization

• would be unable to provide security for Ohioans if Cleveland, 
Columbus, the Dayton-Cincinnati, Toledo and the Akron
Youngstown areas sustain simultaneous nuclear attacks with 
fallout covering one-half of the state. 

Possibly I paint a grim picture. However, my military

• training dictates considering every eventuality. I 
personally feel that the present article in the constitution 
has served its purpose well, and the Governor's right to 
call the unorganized militia to service should be preserved. 

Sincerely,

• 
~ eta!,.e...---

JAMES C. CLEM 
Major General

• The Adjutant General 

• 

• 

• I 
. I 

,i
I 
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THE OHIO STAT..] UNIVERSITY 

January 21, 1976 • 
Ann M. Eriksson, Director 
Ohio Constitutional Revision Commission 
41 South High Street 
Columbus, Ohio 43215 •Dear Ms. Eriksson: 

Thank you very much for your letter of January 9, 1976 
regarding Article VII - Public Institutions of the Ohio Consti
tution. As your research memo indicated, Article VII, Section 1, 
has remained unchanged through many constitutional revisions and •
amendments since its enactment over a century ago. This provision 
is undoubtedly a reflection of the 19th century movement which 
produced large, remote, secure institutions for the mentally 
handicapped. 

While the state constitution has remained unaltered, atti •tUdes and policies with regard to the treatment of the mentally 
handicapped have changed and progressed dramatically since the 
mid-19th century. No development in the treatment of the mentally 
handicapped has been more important than the concept of "normali
zation". This normalization concept involves making available to 
mentally handicapped persons the patterns and conditions of every •
day life which are as close as possible to the norms of the main
stream of society. 

Translated into treatment for the mentally handicapped, 
normalization prescribes the deinstitutionalization of qualified 
residents of pUblic institutions into small community living •
arrangements which provide family type environments. While 
state institutions are still necessary to care for the most 
profoundly retarded and the dangerously mentally ill, the 
policies of the Ohio Department of Mental Health and Mental 
Retardation now foster housing opportunities for many of the 
types of residents covered by Article VII, Section. To further •
advance this goal, the Developmental Disability Law Reform 
Project recommends amendment to the Ohio Constitution in order 
to modernize Article VII, Section 1 in terms of policies that 
prescribe treatment for citizens of the state of Ohio. The 
principles of community treatment and normalization need to 
be recognized in the fundamental document of the state. • 
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• Ann M. Eriksson 
Page Two 
January 21, 1976 

• Since Ohio still needs to support pUblic institutions in 

• 

some form, adoption of these principles can be done within the 
basic structure of Article VII, Section 1. In this regard, I 
am enclosing the Law Reform Project's draft of a suggested 
amendment to Article VII, Section 1 that integrates the above
mentioned principles into the language of the Constitution. 
This draft also updates the anachronistic language that is 
presently found in this provision of the Constitution. 

• 
Thank you again for your letter of January 9. We hope 

that this reply is useful in your deliberations and we will 
attend the January 27th meeting of the What's Left Committee. 

Very truly yours, 

• Robert J. Hopperton 

RJH/al 

Ene. 

• 

• 

• 

• 

• 



• 
Article VII, Section 1 

• 
Institutions. and resi<lential housing opportunities in surroundings 

and circumstances as close to normal as possible, for the benefit of mentally 

ill, mentally retarded, other developmentally disabled,· blind, deaf and • 
dumb rereons shall ah.'ays be fostered and supported by the state; and be 

subject to such regulations as may be prescribed by 
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LOREN G. WINDOM 

• ATTORNEY AT LAW 

1755 LANCASTER AVENUE 

REYNOLDSBURG. OHIO 4306B 

27 January 1976 

• Hs.Ann N.Eriksson, 
Director Ohio Constitutional Revision Commission, 
41 South High street, 
Colurnbus,Ohio 43215. 

• Dear Ms.Eriksson, 

I have been shown a copy of your letter dclted 9 January 
1976 addressed to Hajor General James Clem the Adjutant General, 
relative to the Constitutional provisions concerning the Militia. 

• In view of the fact that I was involved in the amendments 
of 1953 and that the 1961 amendments were my work, I would like to 
offer the following comment. 

As you are aware Section 10 of Article III paragraph 1 was 
expanded in 1961 to insure that the Ohio Defense Corps could legally

• use personnel beyond normal military retirement age. There was 
another thought behind this change. Assume that there has been a 
massive nuclear exchange between the United States ~nd the U.S.S.R. 
Both nations are prostrate. Obviously they ID2y be out but until one 
nation occupies the other the war is not over. It was my idea to 
so broaden the militia base that those military - or even civilian 

• personnel who survived would have a legal and moral basis to form 
a defense force to carry on in the defense of our State and Nation. 
Stalingrad may indeed repeat itself. I feel strongly that paragraph 
1 is highly desirable and should be retained. 

Paragraphs 3,4 and 5 are necessar.r to spell out the duty and

• power of the Governor and the Legislature in relation both to State 
and also to Federa.l law. 

• 
vlriters like Robert Dishman and others really base much of 

their thinking upon a WW1 and WW2 United States - super powerfully 
and with the ability to defend one and all. We can hope that this 
is true. The reality of today should convince us that to base our 
planning on such a hope would be foolhardy. Our State constitution 
and statutes should be broad enough to carry us through any emergency. 

• 
"Unorganized and undisciplined militia" served us well at 

Lexington and Concord and hundreds of other places. The unorganized 
militia may again save these United States. 

Respectfully, 
. I' " / .

,>( ~ 

• Major General, AUS Retired 



Ohio Constitutional Revision Commission •
What's Left Committee 
February 23, 1976 

Public Welfare 

Since the adoption of Ohio's constitutional provisions concerning public insti
tutions 8S Article VII, in 1851, there has been a significant change in both attitudes 
and knowledge concerning the treatment of individuals who are unable to care for them
selves. Some classes of persons are enumerated in Article VII, Section 1, which states 
that "Institutions for the benefit of the insane, blind, and deaf and dumb, shall al
ways be fostered and supported by the State; and be subject to such:gaS '$' .1'!1SdlS:~ 

be prescribed by the General Assembly." Other groups of persons may reouire care by 
virtue of a physical or mental condition or age. The continually developing state of 
knowledge with respect to these classes of persons has raised some question as to 
whether the present constitutional provision concerning public welfare is an ade~uate 

statement of the state's commitment to the care and treatment of society's unfortunate, 
and whether the section might be revised, either by expansion or removal of obsolete 
language, to state more accurately what Ohio's obligations with respect to public 
welfare shall be. 

An earlier memorandum prepared for the What's Left Commd.ttee on Public Institu
tions suggested that some of the terminology in Article VII, Section 1, is obsolete 
or unnecessarily stigmatizing, including the terms "insane" and "dumb", and might be 
replaced with more modern language, such as "mentally ill", "mentally retarded", and 
"mute". Other persons have commented that the term "institutions" is obsolete, since 
the trend in the care and treatment of mentally and physically handicapped persons 
is moving more toward community-based facilities and "normal" residential facilities, 
and away from isolated institutionalatype' settings. It has been noted, in addition, 
that Ohio's public welfare system embraces (or should embrace) a larger group than the 
"insane, blind, and deaf and dumb" mentioned in Article VII, Section 1, and that the 
constitutional provision should be broadened to include persons with other mental or 
physical handicaps or those handicapped due to age, whether juvenile or senior citizens. 

In reViewing how other state constitutions deal with the auestion of public welfare, 
it appears that the provisions of other states generally fall into two classes: those 
that expand upon the number of classes designated as recipients in the public welfare 
system; and those that broaden the constitutional statement itself into something be
yond provisions for institutional-type systems. 

The following provisions fall into the first class: 

Indiana - Article IX, Section 3. The county boards shall have power to provide farms, 
as an asylum for those persons, who, by reason of age, infirmity, or other misfortune, 
have claims upon the sympathies and aid of society. 

Kansas - Article VII, Section 4. The respective counties of the state shall provide, 
as may be prescrihed by law, for those inhabitants who, by reason of age, infirmity 
or other misfortune, may have claims upon the aid of society. The state may partici
pate financially in such aid and supervise and control the administration thereof. 

Section 1. Institutions for the benefit of mentally or physically incapacitated 
or handicapped persons, and such other benevolent institutions as the public good may 
require, shall be fostered and supported by the state, subject to such regulations as 
may be prescribed by law. . 

Montana - Article XII, Section 3. (1) The state shall establish and support institu
tions and facilities as the public good may require, including homes which may be neces
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4t� sary and desirable for the care of vetera~s. 
(2) Persons committed to any such institutions shall retain all rights except 

those necessarily suspended as a condition of commitment. Suspended rights are restored 
upon termination of the state's responsibility. 

North Carolina - Article XI, Section 3. Such charitable, benevolent. penal. and cor
•� rectional institutions and agencies as the needs of humanity and the public good may 

require shall be established and operated by the State under such organization and in 
such D,anner as the General Assembly may prescribe. 

Provisions falling into the second category are: 

• Alaska - Article VII. Section 4. The legislature shall provide for the promotion and 
protection of public health.� 

Section 5. The legislature shall provide for public welfare.� 

• 
Hawaii - Article VIII, Section 1. The state shall provide for the protection and 
promotion of the public health. 

Section 2. The state ~have power to provide for the treatment and rehabili
tation as well as domiciliary care. of mentally or physically handicapped persons. 

Section 3. The state shall have power to prOVide assistance for persons unable 
to maintan a standard of living compatable with decency and health. 0 

• Louisiana - Article XII. Section 1. The legislature may establish a system of economic 
and social welfare, unemployment compensation, and public health. 

Bissouri - Article V, Section 37. The health and general welfare of the people are 
matters of primary public concern; ••• 

•� Montana - Article XII. Section 3. (3) The legislature shall provide such economic as�
sistance and social and rehabilitative services as may be necessary for those inhabi�
tants, who, by reason of age,_.infirmities, or misfortune may have need for the aid of 
society • 

• 
New York - Article XVII, Section 1. The aid, care and support of the needy are public 
concerns and shall be prOVided by the state and by such of its subdivisions and in such 
manner and by such means, as the legislature may from time to time determine. 

Section 3. The protection and prometion of the health of the inhabitants of 
'the state are matters of public concern and prOVision therefor shall be made by the 
state and by such of its subdivisions and in such manner and by such means as the legis

• 
lature may from time to time determine. 

Section 4. The care and treatment of persons suffering from mental disorder or 
defect and the protection of the mental ~ealth of the inhabitants of the state may be 
provided by the state and local authorities and in such manner as the legislature may 
from time to time determine. 

• 
The Illinois Constitutinnal Convention, in 1970, considered including a section 

in its bill of rights relating to public health. The amended proposal No. 25 read: 

It shall be the public policy of the state to provide all persons an opportunity 
to secure unto themselves the blessings and adequate nourishment, housing, 
raiment, medical care, and necessities required for fulfillment of human life 
and dignity and to assist those members of society who are by reason of age, 
physical or mental infliction or deformity, or educational deprivation unable 
to fully supply these basic needs for themselves. 

The authors of the proposal observed that it was hortatory in natur~, and as such, 
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placed no specific mandates upon the legislature. The proposal received a majority 
vote of the convention, but was defeated, failing to receive the reouired number of 
votes for adoption by the convention. 

In a study by the Temporary State Commission on the Constitutional Conve~tion 

1n New York, several constitutional problems relating to health, mental health, and 
welfare were discussed. One area, particularly relevant to our inquiry concerning 
public welfare, is whether the constitution should state any policy with respect to 
social welfare. The alternates were considered under four major headings, and the 
pros and cons are presented below. 

1- Retain the Present Constitutional Provision 

Those who favor retention of the present provision argue along these lines: 
It provides basic support for legislation. Although the state might be able to 

provide needed social welfare services without explicit constitutional authorization, 
such a provision gives basic support for legislation and public concern for those in 
need of public assistance and gives the Legislature great flexibility in meeting needs. 

It provides assurance of minimum programs. If it is mandatory, as is the present 
provision, there is some assurance that the state will take at least those measures which 
provide a minimum of aid, care and support for the needy, even though it is doubtful 
that there is any way of judicially enforcing the command. 

It protects the state from challenge by localities. Because responsibility for 
the provision of aid, care and support is vested in the Legislature, the section tends 
to insure that local governments cannot act in a manner inconsistent with state man
dates with respect to social welfare. If the localities were permitted complete free
dom, the state would lose federal reimbursement of funds due to the federal reouirement 
for a state-wide plan. 

Those who argue against retention of a social welfare provision contend that: 
A provision is superfluous. Because the state has power to act under its inherent 

police powers, which include the power to provide for the needy as part of the protection 
of general welfare of the people, a statement of social welfare policy is superfluoas. 
It does not empower action or add to any powers which the state already has. 

Removal would simplify the Constitution. A major goal of the Convention is to 
simplify the present Constitution. If a statement of policy is superfluous, it should be 
excised. 

Most states operate welfare programs without similar provisions. Because a policy 
statement is technically unnecessary to enactment of social welfare "legislation, most 
states do not contain such a statement. Because state constitutions traditionally are 
statements of restraints, the inclusion of such a statement tends to circumscribe the 
range of actions which otherwise might be taken ••. 

2- Include entitlement to social welfare benefits 8S a matter of right. 

Pros: It would insure that persons in need of public welfare programs would be 
treated according to standards of procedural due process ••• The inclusion of the prin
ciple of entitlement as a matter of right could guarantee that decisions respecting 
denial or withdrawal of eligibility could receive review based upon equitable standards 
reviewable by the courts. 

Cons: It is unnecessary. There is no body of evidence that demonstrates that the 
needs are not receiVing the care and assistance they reouire. 

Statutes can prescribe n~ndatory standards for welfare administrators. The 
Federal Advisory Council on Public Welfare recently recommended that all" public welfare 
programs receiving federal funds be administered consistent with the principle of 
"Public Welfare as a Right," and the Social Security Act could be amended accordingly. 
Similarly, the Legislature could mandate entitlement as a matter of right ••• 
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3- Develop a broader constitutional definition of persons who are entitled to public 
welfare. 

Pros: The present provision is cast in too narrow terms. Although the term 
"needy" has come to include persons other than those who may lack the financial resources 
to care for themselves, the term might be changed to include or describe the wide range 
of persons who are the objects of public benefits and assistance: the aged, dependent 
children, the unemployed and other dependent and handicapped persons. 

Cons: It is unnecessary. The state assists these people under the present terms. 
The change would not authorize the state to do anything not being done presently. 
If there is any ambiguity, the term "needy" could be defined by statute. 

Specifications might result in limitations. Detailed specifications in a con
stitution can result in unintentionally limiting the scope of coverage through omission 
~f a class of persons who would otherwise be covered now or in the future. 

4 - Include the concept of rehabilitation in a social welfare policy statement. 
Pros: It would expand the social welfare concept beyond the provision of aid, care 

and support to persons in need. By broadening the constitutional scope of state concern 
to include the rehabilitation of individuals, this proposal could place a constitution-

a lly constructive emphasis on public welfare. 
Cons: It is superfluous. The announced social welfare policy and goal of the 

state is not only to provide aid, assistance and care on a continuing basis to persons 
who are unable to care for themselves; it also is to rehabilitate as many persons as 
possible so that they may be returned to self-sufficiency and removed from public 
welfare rolls. Although the inclusion of the concept of rehabilitation would place a 
more positive connotation on the activities of the state, its absence does not limit 
the state's powers and its inclusion would not add to them. (1) 

Sub. H.B. 244, adopted by the House this session, amends numerous Code sections 
dealing with mentally ill persons "to assure adequate treatment of mentally ill persons, 
to prOVide for the maximum use of the least restrictive treatment settings and volun
tary hospitalization, to provide orderly and reliable procedures for commitment of 
the mentally ill consistent with due process of law, and to protect the rights of 
patients hospitalized pursuant to law." The passage of Sub. H.B. 244 follows the adop
tion of a similar bill, last session, dealing with rights of mentally retarded persons, 
Su~ S.n.336. One of the major changes in the house bill affects the facilities to which 
a respondent, when clear and convincing evidence exists that he is a mentally ill person 
subject to hospitalization by court order, may be referred. They include: (1) a hos
pital operated by the neparlment of Mental Health and Mental Retardation; (2) a private 
hospital; (3) the veterans administration or other agency of the U.S. Government; 
(4) a community mental health clinical facility; (5) private psychiatric or psychological 
care or treatment; (6) any other suitable facility or person consistent with the diag
nosis, prognosis, and treatment needs of the respondent. The court is mandated to 
make such referral according to the guideline of the least restrictive alternate avail
able and consistent with treatment goals. The adoption of Sub. H.B. 244 demonstrates 
the changing legislative attitude with respect to the care and ·treatment of mentally 
ill individuals, by including reference to community-based facilities and private care, 
in addition to traditional institutional and hospital treatment methods. 

Mr. Joe White, of the Academy for Contemporary Problems, suggested that the under
lying philosophy which should be expressed by a constitutional section dealing with� 
public welfare, is that persons who can't care for themselves must be cared for by the� 
state. A possible approach to devising some language to accomplish this purpose,� 
might be to break the analysis down into the necessary elements. For example, do we� 
want to use "mandating" or "authorizing" to describe the General Assembly's role?� 

1- State of New York, Temporary State Commission on the Constitutional Convention.� 
Volume 11: Welfare, Health and Mental Health, 1967. pp. 46-48.� 
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Should the constitution speak in ternls of "institutions" or "residential care"?� 

In addition to some of the language in other state constitutions set forth ear�

•� 
lier, terminology such as "handicapped by virtue of age or physical or mental condition"� 
would include the mentally and physically disabled as well as juveniles and the aged.� 
A term which might be substituted for "condition" would be "infirmity". The Hawaii� • 
Constitution contains a provision referring to the sort of residential and rehabili
tative care which some persons have spoken in support of, in Article VIII, Section 2, 
"The state shall have power to provide for the treatment and rehabilitation as well 
as domiciliary care, of mentally oC' physically handic<Jpped persons." 

Some of the other state constitutions refer to the adult and juvenile criminal • 
justice system in the,ir provisions dealing with public welfare. We have chosen not 
to include those clas~es of persons in a consideration of a public welfare statement 
for Ohio's constitution, since these problems seem to us to be of a different type 

. altogether. 

It would appear that there are a number .of alternatives open to the committee, • 
depending on how broad it wishes to make the state's obligation with respect to public 
welfare, a8 specified by the Ohio Constitution. 

• 

• 

• 

• 
.' 
• 

• 
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Ohio Constitutional Revision Commission 

• 
March 15, 1976 

Article II, Section 41 
Prison Labor 

Section 41. Laws shall be passed providing for the occupation and employment of 
prisoners sentenced to the several penal institutions and reformatories in the stste; 

•� and no person in any such penal institution or reformatory while under sentence there
to, shall be required or allowed to work at any trade, industry or occupation, wherein 
or whereby his work, or the product or profit of his work shall be sold, farmed out, 
contracted or given away; and goods made by persons under sentence to any penal insti
tution or reformatory without the State of Ohio, and such goods made within the State 
of Ohio, excepting those disposed of to the state or any political sub-division thereof 

•� ~ or to any public institution owned, managed or controlled by the state or any political 
sub-division thereof, shall not be sold within this state unless the same are conspic
uousiy marked IIprison made. 1I Nothing herein contained shall be construed to prevent 
the passage of laws providing that convicts may work for, and that the products of 
their labor may be disposed of to, the state or any political sub-division thereof, or 
for or to any public institution owned or managed and controlled by the state or any 

•� political sub-division thereof. 

Section 41 of Article II was adopted in 1912, after statutory enactments to abol
ish the practice of letting contracts for convict labor to private industry proved in
effective. Prison contract labor was prohibited by the constitutional provision in 
order to eliminate inequitable competition with free labor, to curtail excessive pro

4t� fits on the part of contractors of convict labor and to end peonage - the renting of 
men out to other men. 

The What's Left Committee reviewed the constitutional provision and received 
testimony from persons in the field of rehabilitation and corrections to the effect 
that the section should be revised or repealed to effectuate the implementation of 

•� modern practices and knwoledge regarding inmates of Ohio's penal institutions. One 
possible source of conflict concerns IIwork-release ll programs, where prisoners are permit
ted to leave penal institutions during the day for the purposes of employment under a 
kind of day parole system, returning to the institutions at night. Legislation has been 
adopted permitting the Adult Parole Authority to grant furloughs to certain prisoners 
for the purpose of employment. It was suggested that Article II, Section 41 might be 

•� amended to preclude a possible challenge to. the constitutionality of 1I~1ork-release" 

statutes. Another issue that was raised was that the present provision hampers the 
state's ability to supply meaningful employment for inmates who are incarcerated and 
have no immediate expectation of release. It was suggested that the constitutional pro
vision be amended to remove the absolute prohibition against competition between prison 
and private labor, and that authority be given to the General Assembly to pass laws reg

•� ulating such competition. This amendment would have a tWo-fold effect. First it would 
enable prisoners to be provided with meaningful employment as part of their rehabilitation 
process. Second, competition between prison labor and private industry as well as the 
federal government would be permitted, subject to regulation by the legislature. 
Admittedly, there are some areas where it would not be wise to place prison labor in 
competition with the private sector, but in other areas, for example, printing, compe

..� . tition would have the added benefit of reducing the state's financial obligation for 
the maintenance of prisoners in institutions. 

The committee.recommends the amendment of Article II, Section 41 as follows: 
"Section 41. Laws shall be passed providing for and regulating the occupation and 

• employment of prisoners sentenced to the several penal institutions and reformatories. 

The rest· Qf the section would be deleted, and the addition of the words "and regu
lating"would give the General Assembly broader discretion to regulate the employment of 
prisoners in Ohio's institutions. 
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•Ohio Constitutional Revision Commission 
What's Left Committee Research Study No. 45 
January 20, 1976 
Corrected April 26, 1976 

(Article XI) 
Legislative and Congressional Districting 

1.� Introduction - Current Ohio Provi.sions 

Article XI of the Ohio Constitution provides for the establishment of the boun
daries of districts for the election of Tl'presentatives and senators to the Ohio 
Ceneral Assembly. The number of representatives is fixed at 99, and the number of 
senators at 33; each senate district is to be composed bf 3 house districts. Appor
tionment of the state into senate and house districts is required to take place every 
10 years, following the federal decennial census, and is accomplished by a constitu
tionally-designated group of persons: the Governor, the Auditor of State, the Sec
retary of State, and two legislators of opposite parties chosen by the legislative 
leaders. The Cons ti tuUon does not permit more than 5% over or 5% under the popula
tion ratio for each district. In addition to the population standard, the Constitution 
establishes other standards for the formation of house of representative districts: 
they must be compact and composed of contiguous territory; the boundary of each dis
trict ahall be a single nonintersecting continuous line; counties may not be divided 
unless necessary to achieve the population standard; if a county must be divided, 
preference is given to maintaining the integrity of townships, municipalities, and 
city wards, in that order; and other standards. Exclusive original jurisdiction is 
conferred on the Ohio Supreme Court to hear cases arising under the Article. 

Article XI is set forth in tts entirety in Appendix A. It was adopted in 1967, 
during the "reapportionment revolution" of the 1960's, which began in 1962 with the 
Supreme Court decision in Baker v. Carr, 369 u.S. 186. 

II. The Reapportionment Revolution 

In Baker v. Carr, the U.S. Supreme Court acknowledged for the Hrs t tiate. that 
lede.al courts have jurisdiction in cases where claims were made that state legislative 
apportionment violated 14th Amendment to U.S. Constitution. The significance of this case 

lay� in the Court's ruling that the question was justiciable - because of prior rulings 
that the issues involved "political" questions. 1 

The requirement of "one man, one vote" subsequently became the rule beginning 
with a case challenging the equality of districts for election of congressmen. In 
Wesberry v. Sanders, 376 U.s. 533 (1964), the Court said that "the command of Arti
cle I, Section II (of the Federal Constitution), that representatives be chosen by 
the people of the several States means that as nearly as practicable one manls vote 
in a congressional election is to be worth as much as another's." 

In 1964, in Reynolds v. Sims, 377 u.s. 533, and 5 companion cases, the COl,rt 
held that the "overriding objective must be substantial equality of population among 
the various districts." These cases all dealt with state legislatures. The Court 
didn't say how closely representation must follow population but acknowledged that 
mathematical exactness or precision was not workable. The Court noted that additional 
criteria could be taken into consideration, such as preservation of political sub
division boundaries, and compact, contiguous districts. The Reynolds Court recognized 
that disregard of historical or political lines invited gerrymandering -- districting 
along unnatural lines to achieve partisan advantage or other unfair objective. 
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The outcome of the cases in the 1960's was that both houses of a state legislature, 
congressional districts, and, ultimately, local governing bodies were ordered appor
tioned according to population. A number of mathematical tests were used to measure 
deviations from equality in applying one man, one vote rule -- one measures deviations 
from representative norm. Total population is divided by total number of legislators 
to determine ideal district. From this figure one can determine for each district the 
percentage deviation from the ideal district. 

The responsibility for reapportioning the Federal House of Representatives is 
shared by Congress and the states. Following each decennial census Congress determines 
the number of representatives each state shall have. The actual drawing of district 
lines is a function of state legislatures; federal law requires each state to establish 
"by law a number of districts equal to the number of Representatives" to which the 
state is entitled (2 U.S.C.A. 2c) 

Two 1969 cases saw rigid application of the one man, one vote rule to congres
sional apportionment. The Missouri case of Kirkpatrick v. Preisler, 394 U.S. 523 (1969) 
asserted that the standard in congressional reapportionment cases requires the state 
to make a good faith effort to achieve precise mathematical equality among diatricts. 
Said the Court: "Unless population variances among congressional districts are shown 
to have resu~ted despite such effort, the State must justify each variance, no matter 
how small.~.53LJ.n Wells v. Rockefeller, 394 U.S. 542 (1969) New York had constructed 
sub-states. Congressional districts within each sub-state were equal with respect to 
each other but unequal with re~ect to districts in other sub-states. New York 
attempted to justify the variances on the basis of regional interests. The Court 
said that "The general command, •• is to equalize population in all the districts of the 
State and is not satisfied by equalizing population only within defined substates."tp. 546) 
In these two cases, the Court rejected considerations recognized as justifications 
in Reynolds v. Sims for variances in population equality -- i.e. regard for areas 
with distinct social and economic interest groups, preserving the integrity of boun
daries of political subdivisions in drawing district lines, attempts to make congres
sional districts geographically compact, reasonable political compromise. "Kirkpatrick 
and Wells rejected almost every conceivable state consideration as a justification for 
population variances among congressional districts. Furthermore, Kirkpatrick and Wells 
insistence on a good faith attempt to achieve precise mathematical equality for valid 
congressional districts seemed to contradict the Reynolds dictum that mathematical 
precision was not a workable standard."2 In Wells and Kirkpatrick, both of which 
called for strict population equality, the movement of one or two counties from one 
district to another would have preserved county lines and brought the population 
inequities down a couple of percentage points. However, the Court in those cases 
said that the preservation of county lines, observance of natural boundaries (rivers 
or mountain ranges) and even compactness were not valid excuses for any deviation 
whatsoever. 

Cases in Spring term of 1913 articulated a difference in standards for state and 
congressional apportionment. Mahan v. Howell, 410 U.S. 315 (1973) applied the "as 
nearly as practicable" equal protection test of Reynolds v. Sims, not the stringent 
population test of Kirkpatrick and Wells. It allowed 16.41 total deviation between 
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most over-rcpresented and most under-represented districts in/Virginia House of 
Delegatcs. 3 Explained by Court: 1. Generally there are more state legislative seats 
than congressional seats within a state; 2. It may be more feasible to preserve poli
tical subdivision boundaries and still provide adequate representation in a state 
legislature; 3. It may be beneficial to insure the voice of political subdivisions 
on matters of local concern arising in the state legislature; and 4. A state may 
desire to preserve political boundaries in order to deter gerrymandering. (Mahan 
at 321-322.) The Court in Mahan recognized "rational state policy" as justification 
for deviations. Flexibility of equal population standard became more recognized ~s a 
rale in state cases. 

FleXibility of the equal population standard became the rule in state legisla
tive reapportionments cases. In a case coming from Connecticut, the Court allowed B 

maximum population deviation of 7.83 per cent for one house where the legislature had 
followed a constitutional mandate not to divide any town (the basic unit of govern
ment) in a holding that acknowledged "political fairness" as a 'rational state interest. 
Gaffney v. Cummings, 412 U.S. 735 (1973) In a companion case from Texas, a 9.9 per cent 
total maximum deviation was held insufficient to suppo~t a prima facie case of a 
violation of equal protection guarantees. White~~egester. 412 U.S. 752. However, 
in thl' latter case, the Court did indicate that a total deviation between two districts 
greater than 9.9% would probably not be permissible without justifications based on 
the implementation of a rational state policy. 

The unwillingness of the Court to set a maximum deviation figure is probably 
explainable by population differences among the states and consequently the numbers 
of people who would be affected by the percentage deViation, as well as by the dif
ferences among the various state policies used to justify deviations. Several reasons 
have been offered for the apparently increased judicial tolerance of deviations fr;'m 
population equality among state legislative districts. In Gaffney the Court noted 
that variations in percentages of eligible voters, registered voters, and actual 
voters have effects in various parts of the state. Some have attributed the trend 
of the rulings of the 1970's to new personnel on the court. 4 In White~Weiser 
412 U.S. 783 (1973) the Court recognized that. in drawing congressional districts, 
the promotion of "constituency-representative relations" is a rational state policy. 
Finding that the deviations in the challenged redistricting were not unavoidable and 
that variances from equality must still be minimized, the Court said of the state's 
interest in drawing boundaries for congressional districts in Texas so as to mini
mize the number of contests between present incumbents: "We do not disparage this 
interest-" Here the lower court had substituted for the state legislature's plan 
an alternative plan that was based solel.y upon population and that resulted in a 
total maximum deviation of .248%, as opposed to 4.13% under the legislature's plan. 
Reversing in part, the Supreme Court held that another alternative plan should have 
been used because it represented an attempt to adhere to districting preferences 
of the state legislature while eliminating population variances. Said the Court, 
state legislatures have "primary jurisdiction" over legislative reapportionment. 
The shift to absolute population equality as the standard of constitutionality for 
state legislature and congressional districts at the expense of other considerations 
has been criticized. State constitutions commonly require the preservation of county 
or other subdivision boundaries as well as the construction of compact, contiguous 
districts. The purposes of such criteria as contiguity and compactness appear to 
prevent political gerrymandering. A reapportionment plaintiff told a House Judi
ciary Subcommittee: 

"Unfair representation has always come about in two ways: through the existence 
of numerical inequalities among district populations, and through what has tradition
ally been called 'gerrymandering' -- the placement of district boundary lines in such 
a way as to give one political party or faction or individual candidates artificial, 
unwarranted advantages over others. And while the numerical inequalities have now 
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all but disappeared. gerrymandering has. if anything. increased in importance, for 
with the elimination of the former evil, there has been a tendency to place greater 
reliance on the latter to accomplish the same political ends. And experience has 
proven that gerrymandering can be carried on just as effectively when numerical 
equality of districts is required as when it is not required. Indeed, in my opin
ion, the Supreme Court's over-emphasis on precise numerical equality has actually 
made gerrymandering easier by giving those who draw the lines an excuse for ignoring 
county, town, and city boundary lines." 
Statement of David I. Wells to H. Jud. Subcom. No.5, Hearings, Congressional Dist
rict1ng, 92nd Congress, 1st Ses&. (1971) p. 76 

In a 1972 publication of the American Enterprise Institute for Public Policy 
Research entitled Reapportionment - Law, Politics, Computers, Terry B. O'Rourke 
warned that insistence upon absolute population equality among districts as the sole 
standard of constitutionality could result in extensive gerrymandering. "By elim
inating local boundaries, communities of interest, and district compactness as pos
sible justifications for even slight population variances, the Court has unwittingly 
discarded almost all constraints on gerrymandering." (p. 73) 

III. The Problems: Mathematical Eguality and the Gerrymander 

The 1970 population of Ohio was 10,652,017. The number of seats to which Ohio 
was entitled in Congress was reduced from 24 to 23. and the state was redistricted 
early in 1972. The "ideaV' or mathematically correct size of a district is, there
fore, 463,131 people. The population of the largest congressional district (the 14th) 
1s 464,578, or .310 over the "ideal"; the population of the smallest congressional 
district (the 22nd) is 462,271, or .1% under the "ideal". 

The ratio of population for a state senate district is 322,788; the largest 
district 1s 325,005 or .6% above the ratio and the smallest is 320,837 or .6% under 
the ratio. The ratio of population for a state representative district is 107.596. 
The largest district is 108,671 or .9% over the ratio and the smallest district is 
106,578 or .9% under the ratio. 

Under plans currently in effect, therefore, all deviations from absolute math
ematical equality of congressional and legislative districts in Ohio are less than 
1%. 

Measuring a"gerrymander" is, of course, more difficult. Gerrymandering has be~n 

defined as a "manipulation of boundary lines among districts of equal population." 
It can be used for partisan political, racial, social, economic, or other purposes, 
and the result may be to discriminate against groups of people even while achieving 
mathematical equality in the number of persons included in each district. The cur
rent congressional districts in Ohio have been challenged on the basis of discrimi
nation in the Federal District Court in Cincinnati. 

In an article in the May, 1971, issue of the National Civic Review, Robert G. 
Dixon, Jr., professor of Law at George Washington University Law Center and an 
acknowledged expert in the reapportionment field, notes that: "Fair representation 
in a pluralistic society is the goal, but there is no certain route to it." 6 
Professor Dixon's comments were written as the results of the 1970 census were being 
made available and the new round of reapportionment was beginning. The article was 
written before the 1973 cases that reduced the emphasis on mathematical equality. 
He suggests the following "themes" to, as he states, "help put the matter in 
perspective": First, numbers are the natural starting point for "one man, one vote" 
analysis, but it should not be made a mere numbers game ••• ln part because represen
tation values have not been adequately discussed along with the bare equality idea, 
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courts have tended to say that, if a district plan can be made more equal, it 
must be. And of course it almost always can be made more equal in numbers, even 
if the price is gerrymandering and artificiality in districting •••• 

Second, a large part of our problem is conceptual. We confuse two quite 
different terms: equal numbers •••• and equal representation, which cannot be 
achieved under a district system of electing legislators because all districting 
discriminates by discounting the minority's votes .••• 

Third, it follows logically that undue concern about symmetry of districts 
the familiar compactness and contiguity analysis - is shadowboxing. Lack of sym
metry is easy to spot, but it sidetracks intelligent discussion. The important 
quest Lon is where the political partisans dwell in relation to district lines and 
til(' overall (statewide) prospect they have for electing legislators roughly pro
port iona1 to popu lar fee ling. 

Fourth, a goal of "equal representation" can be approximated only by abolishing 
districts and using a proportional representation system•••• 

It is extremely unlikely that the United States will ever move in this direction, 
because we dislike some of the side costs that may go along with proportional rep
resentation, such as a multi-party system and governmental instability •••• 

Fifth, given the realities of the American political system, the method used 
for reapportionment and redistricting becomes the key to achieving representational 
fairness. The bipartisan commission with tie breaker method of apportionment can 
point the direction toward fair and effective representation, and can adjust to any 
given rule of equal population stringency. Indeed, a bipartisan commission device 
can be a needed defense against the increased gerrymandering opportunities which may 
flow from a rigid mathematical equality rule .••• Clearly, the solution does not lie 
in the direction of so-called nonpartisan apportioning agencies, although the idea 
hns super r lcial appeal. There is no such thing as a "neutral" district line or 
apportionment process ••.• 

SIxth, a federal constitutional amendment in the "one man, one vote" field may 
be in order, different from the Dirksen Amendment or the related proposals of Sena
tors Church and Javits. The proposal here would have two provisions: first, that 
legislative districts would be presumed constitutional if the maximum deviation from 
the average district were within some low percentage figure, 5 percent or 10 percent; 
second, that this presumption of constitutionality could be overcome by a voter suit 
showing that the districts, even though having a de minimis inequality, nevertheless 
operated unreasonably to minimize the voting strength of racial or political elements 
of the voting population. This last phrase is taken directly from a Supreme Court 
opinion by Justice Brennan•.•• 

Seventh, although generically all districting is gerrymandering, it is possible 
to minimize excesses while retaining a district system. The term can be used to 
encompass all forms of distortion of the popular voting strength of any group. There 
are at least three major forms of gerrymandering. 

Form one is use of multi-member districts even if all are the same size. This 
is a gerrymander because it inevitably submerges the voting strength of ethnic or 
political party minorities. There is yet no adverse ruling. 
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Form two is use of some single-member and some multi-member districts of varying 
sizes for the same legislative house. This is a gerrymander not only because it sub
merges minorities within the districts but also because gross inequalities in political 
power are created between the districts •••. (Note - Ohio uses only single-member dis
tricts). 

Form three is the one most persons are familiar with, and it can be called ad hoc 
gerrymandering. It involves the placement of lines so as to spread one party's control 
over as many districts as possible and give the opposition as few as possible. The 
first and best line of defense against this kind of gerrymandering is to block it at 
the outset by placing the function of reapportionment and redistricting in a bipartisan 
commission with tie breaker. The second line of defense is judicial review, but th~s 

may not be very effective. 

No present standards, or standards likely to be articulated, can guarantee an ab
sence of ad hoc gerrymandering in the sense of a planned disaproportionate relationship 
between votes cast and seats gained. The equal population standard even operates to 
maximize ad hoc gerrymandering opportunities by permitting all traditional alignments 
to be ignored in favor of arithmetic equality. Nor is the judiciary likely to offer 
much help here, even though courts have played a near-dominant role in reapportionment
redistricting so far. Racial gerrymandering clearly is subject to judicial review but 
few challenges have been successful. 

If we turn to nonracial, political gerrymandering, we find that the Supreme Court 
has not yet clearly indicated whether it is even subject to judicial review. Lower 
courts are split on the issue. Even if general political gerrymandering is declared 
subject to judicial review, as it must be to make good on the promise of Baker v. Carr, 
actual interventions and effective relief may be rare •••• 

Fifth, regarding computers and redistricting, we must distinguish between the 
computer as a tool, as it can be, and as a saviour, which it can never be." 

IV. The Solutions 

Briefly, two solutions are suggested to the problems of substantial equality in 
legislative and congressional districts ("one man, one vote" and gerrymandering). They 
are the devising of constitutional standards for the formation of districts that mini
mize mathematical inequality and, at the same time, require the maintenance of politi
cal subdivision boundaries to the greatest extent possible, or whatever other standards 
are deemed by the state to be in pursuance of a rational state policy for districting. 
The Ohio Constitution contains such standards for legislative districts. The second 
solution is to create a non1egislative board, commission, or other agency with either 
primary or secondary (advisory to the legislature) responsibility for legislative dis
tricting. In 25 states, such a nonlegislative body exists, all dealing with legisla
tive apportionment with at least one (Montana) dealing with congressional districting 
also. Congressional redistricting continues to be done exclusively by the legislature 
in all states but Montana. Of the 25 states, 13 place primary responsibility on the 
legislature for legislative apportionment, with the nonlegislative body serving as ad
visory, to submit plans to the legislature etc. In 10 states, including Ohio, legis
lative apportionment is completely removed from the legislature. In Montana, the leg
islature has the opportunity to make recommendations to the commission, but the commis
sion's plan becomes final. 

Table I, following, shows the 25 states with nonlegislative apportionment agencies. 
Table II shows the composition of the board or commission where the nonlegis1ative 
agency is a board or commission. Table III shows the specific provisions for breaking 
a deadlock where they exist (for example, where some one who is required to act fails 
to act, or where a commission is deadlocked). 
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Apportionment by Non-legislat~ve  Agency 

State Legislature Primary Apportioning Body Primary/Sec~~dary ~ort~on~B£dy (1) 
Boa~d  ~~.Commission  ~~~t  foyernor O~her  

Alaska No x� 

Florida Yes Att. Gen.� 

Maine Yes advisory (2)� 

Missouri No ~
 

Arkansas No x� 
California Yes X� 
Colorado No X� 
Connecticut Yes! X� 
Delaware No x� 

Hawaii No X� 
Illinois Yes X� 
Iowa Yes X� 
Louisiana Yes X� 

Maryland Yes X� 
Michigan No x� 

New Jersey No X� 
r-North Dakota Yes X� 

H Ohio No X� 
Q)� 

.-l 
Oklahoma Yeb x 

..c Oregon Yes� Sec. of Statm 
E-t� Pennsylvania No X� 

SOl.lth Dakota Yes X� 
Texas Yes X� C\
Vermont No� X� 

~ 

Nontana No� X� 
~ 

U 

1- Non-legislative agency has primary responsibility for apportionment where legislature does not. 

2- ~Iaine  legislature is responsible for apportionment. Commission composed of legislators and public members 
submits plan to legislature. 
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Composition of Board or Commission 
State 

Alaska - Governor has primary responsibility. Five-member adVisery commission consists of non-public employees 
or officers, at least one from Southeastern, Southcentra~  Central and Northwestern Senate Districts. 

Arkansas - Governor (chairman), Secretary of State, Attorney General. 
California - Lieutenant Governor (chairman), Attorney General, State Controller, Secretary of State, Superintendent 

of Public Instruction. 
Colorado - Eleven members: speaker and minority leader of the house of representatives, majority and minority 

leaders of the senate. three executive members appointed by governor, four judicial members appointed 
~ by chief justice of the supreme court. 
~ Connecticut - Governor appoints eight-member commission: president pro tempore of senate, minority leader of the ,.

house of representatives. minority leaders of both houses each designate two commission members. 11 
Delaware - Governor (chairman). State Chairmen of the two political parties receiving the largest vote for Gov

ernor at the preceding election for Governor as advisors to the Governor. 
Hawaii - Nine members: president of the senate and speaker of the house of representatives each select two mem

bers. members of each house belonging to parties different from that of the president or speaker desig
nate one from each house and each select two members. Members select ninth member who serves as chairman. 

Illinois - Eight members, no more than four from same political party. Speaker and minority leader of house of 
representatives each appoint one Representative and one non-legislative member. President and minority 
leader of senate each appoint one Senator and one non-legislative member. Chairman and Vice Chairman 

H selected from among commission members.H 

Ql Michigan - Eight electors. £ourselected by state organizations of each of the two political parties whose candi
.-I 
,.c dates received highest vote for governor at last preceding gubernatorial election; one resident from 00 
ell four designated regions selected by political party organizations. If a candidate for governor of aE-l 

third political party received more than 25~  of gubernatorial vote. commission consists of 12 members, 
the additional four selected by state organization of the third political party. 

Missouri - Governor appoints two members from lists of nominees. Congressional district committee of each of the 
two parties casting the highest vote for governor at last preceding gubernatorial election nominate 
two members each. residing in their district. In case of failure of committees to submit names, gov
ernor appoints member of his own choice from the district and party of committee failing to make the 
appointment. 

New Jersey - Ten members, five appointed by chairman of state committee of each of the two political parties whose 
candidates for governor receive largest number of votes at most recent gubernatorial election. 

North Dakota- Chief justice of supreme court. attorney general, secretary of state, majority and minority leaders of 
house of representatives 

Ohio - Governor. auditor of state. secretary of state, one person chosen by speaker of the house of repre
sentatives. the leader in the senate of the political party of which the speaker is a member; and one 
person chosen by legislative leadersin both houses of the major political party of which the speaker 
is not a member. 

Oklahoma - Attorney general. secretary of state, state treasurer 
Pennsylvania- Five members: minority and majority leaders of both houses. and a non-salaried state citizen selected 

by them. 
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Composition of Board or Commission (con't) 

State 

South Dakota - Governor, superintendent of public instruction, presiding judge of the supreme court, attorney 
general, secretary of state. 

Texas - Lieutenant governor, speaker of the house of representatives, attorney general, comptroller of 
public accounts, commissioner of the general land office. 

Vermont - Special master designated by chief justice of the supreme court, one freeman who is a resident 
of the state for five years 6mmediately preceding the appointment, appointed by the governor 
from each political party which polled at least 25% of gubernatorial votes at last election, 
one freeman with five years residency chosen by state committee of each of those political 
parties. The special master is chairman and no member of the board may be a member of the 
legislature. 

Montana - Five citizens, no public officials. Majority and minority leaders of each house each select 
one, and these four choose a fifth, chairman. If they fail to select a fifth, a majority of 
the Supreme Court selects the fifth person. 
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Provisions in Case of Deadlock or Failure� 
of Non-Legislative Agency to Act� 

Any qualified voter may apply to the superior court to compel the governor. by mandamus or other
wise. to perform his reapportionment duties. 
State supreme court. upon application of any citizen and taxpayer may c&mpel Board to perform duties. 
Board of three persons. consisting of superior court judges, one selected by the speaker of the ho~e  

of representatives, and one by the minority leader of the house. provided that there are members of 
no more than two political parties in the house of representatives. In the event that there are 
more than two, members of all other parties shall select a superior court judge to be a board mem
ber in lieu of such selection by the house minority leader. Two members shall select an elector in 
the state as the third member. The Board shall submit plan to secretary of state by Oct. I after its 
selection. 
Any qualified voter may apply to the Superior Court to compel the Governor, by mandamus or otherwise, 
to perform redistricting and reapportionment duties. 
Upon petition of any registered voter, Supreme Court may compel appropriate persons to perform duties 
If the commission fails to file an approved redistricting plan, the Supreme Court shall submit the 
names of two persons, not of the same political party, to the Secretary of State, one of whom shall 
be selected as the ninth member of the commission •. Supreme Court has jurisdiction over actions con
cerning redistricting. 
If a msjority of the commission cannot agree on a plan, each member of the commission, individually 
or jointly with other members, may submit a proposed plan to the supreme court. The supreme court 
shall determine which plan complies most accurately with the constitutional requirements and shall 
direct that it be adopted by the commission. ,~nyelector  may ,petition supreme court to compel com
mission or secretary of state to perform reapportionment duties. 
If either of the party committees fails to submit a list (of five persons to serve on reapportion
ment committee) the governor shal! appoint five members of his own choice from the party of the com
mittee so failing to act. If the committee does not file an apportionment plan, it shall stand dis
charged and the legislature shall be apportioned by commissioners of the state supreme court. 

1If the lO-member commission is unable or fails to submit plan to the secretary of state, the 
chief justice of the supreme court shall appoint an eleventh commission member. 

II 

The Supreme Court of Texas shall have jurisdiction to compel such commission to perform its duties II
)

by writ of mandamus or other extraordinary writs conformable to the usages of law. 

').. • • • • • • • • • •� 
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In Democratic Representation: Reapportionment in Law and Politics, by Robert 
c. Dixon, .Jr., (1968) there is a detailed analysis of non-legislative apportion
JnI.~lIt appro:lch(~s among the several states that had them at that time. 

tn Chapter XII, entitled "Implementing 'One Man-One Vote': Some State 
Vignettcs-I",the bi-partisan apportioIUJlent commissions of Illinois and Michigan are 
discussed. The failure of the Illinois ReapportioIUJlent Commission to agree on 
a plan in 1964, led to reapportionment by Federal Pre-Trial Conference in the 
senate reapportionment, and an at-large election for representatives to the lower 
house. Dixon offers the following comment on the Illinois system: 

The Illinois system is fundamentally deficient in concept in its 
three-step progression from legislative default to reapportion
ment commission default to at-large election as the final step 
authorized by the Illinois Constitution. The Illinois system, 
instead of putting pressure on the legislature, gives the legis
lature the 'out' of buckpassing to the Commission; and when the 
Commission achieves a not-unexpected deadlock, an at-large 
election is triggered. Because an at-large election itself under
mines representative democracy, it should be contemplated as a 
direct sanction on the legislature uncomplicated by intervention 
of a commission or any other device for legislative buckpassing. 7 

Professor Dixon contrasts the Michigan Bipartisan Apportionment Commission 
procedures with those of Illinois. In Michigan, the eight-member commission is 
charged with the decennial apportioIUJlent of both houses and, in the event of a 
deadlock, the state Supreme Court is authorized to order into effect an appor
tionment plan, selected from the plans submitted to it by the individual commis
sion members on the basis of which plan complies most closely with the constitu
tional requirements. Dixon notes that the Michigan plan, in contrast to that of 
Illinois, creates judicial responsibility to reapportion districts and tlms pre
serves the representative function. The "fatal" defect in the Michigan system, 
according to Dixon, results from the Supreme Court being the ultimate reapportioner 
according to the constitution, and that the political data gained by the reap
portionment commission is not carried over to the deliberations of the final 
decision-making body. 

Indeed, the so-called bipartisan approach of Michigan actually 
guarantees that a partisan plan rather than bipartisan plan will 
eventually be adopted in the event of Commission deadlock. The 
state constitution authorizes the Michigan Supreme Court only 
to order into effect in toto one of the plans submitted by the 
partisan Commissioners individually. It gives the court no 
power to combine or adjust two or more plans to achieve a bal
anced and equitable result. It thus contrasts sharply and un
favorably with the pre-trial process worked out by Chief Judge 
Campbell in Illinois. There, after the parties had reached near
total agreement under strong judicial pressure the court 
having participated throughout the process - could resolve the 
final disagreements in an'informed fashion. 8 

The Michigan Bi-partisan ApportioIUJlent Commission was attacked on the grounds 
that the 1963 constitutional amendment required the commission to be appointed 
by the political parties from four unequal population quadrants in the state, but 
this objection was dropped before ruled on by the court. 9 

In Chapter XIII, "Some State Vignettes-II" the reapportioIUJlent approaches of 
Missouri and New Jersey are examined, among others. The IO-member bipartisan 
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commission has been in use in Missouri since 1945, and its members are appointed 
by the governor from lists submitted by the state central committees of the 
Democratic and Republican parties. Dixon comments that one problem with the 

• Missouri system is that the Missouri Supreme Court Commissioners (three Democrats 
and three Republicans, appointed by the Supreme Court) provide a "backstop" in 
case of� a deadlock in the bipartisan commissions, but the court appointed body 
is itself bipartisan, "and there seems to be no guarantee of achieving apportion
ment should this group deadlock". 10 Dixon seems to claim that the New Jersey 
apportionment system is the best among non1egis1ative apportionment agencies. 

• 

• New Jersey's bipartisan commission approach to legislative 
apportionment, backstopped by appointment of a tie breaker by 
the Chief Justice of the state supreme court has strong claims 
to be a near-model bipartisan apportionment system. Functionally 
viewed it is more closely analogous to the pre-trial apportion
ment process worked out by Chief Judge Campbell for Illinois than 
to the bi-partisan commission procedures of either Missouri or 

• 

Michigan. It is superior to the latter two bipartisan commission 
systems. The New Jersey bipartisan commission-p1us-tie breaker 
process, like the Illinois pre-trial process, guarantees that 
reapportionment will be achieved and also guarantees that it will 
be achieved on as informed a basis as possible. By contrast, in 
the Missouri plan there is no backstop in the event of ultimate 
deadlock. The purported backstop in the Michigan plan mandates 
that the state supreme court shall pick the best of the partisan 
plans rather than make a final, informed, and fair adjustment. 11 

• A commission of nine or eleven members, all but one of whom would be appointed 
by legislative or other political leaders, is examined in "The Seminal Issue in 
State Constitutional Revision: Reapportionment Methods And Standards, by R. Dixon 
and G. Hatheway, Jr. (10 Wm. & Mary, 888 (1969)). In that article, the selection 
of the tie-breaker by a majority of the state's highest court is deemed preferable 
to selection by one individual, ego the Chief Justice of the Supreme Court in

• New Jersey • 

Selection of the tiebreaker in this manner would minimize partisan 
considerations and suspicions present when the tiebreaker is ap
pointed by the governor alone, or by the state's chief justice 
alone. Selection by the full bench of the state's highest court

• can serve to instill a popular faith in the selection process and 
induce a more ready acceptance of the final product. 12 

In Chapter XIV of Dixon's book, three states, Ohio, Arkansas and Alaska, are 
discussed, as examples of"nonlegislative apportionment provisions which normally 
would operate to vest apportionment power in a partisan body". The Ohio Appor

•� tioning Board which was in existence at the time the book was written (1968) con
sisted of the governor, auditor and secretary of state, and all were Republicans. 
The author notes " ••• the existence of a partisan apportioning board as a backstop 
for the divided legislature prevented the achievement of a bipartisan apportion
ment in Ohio under court pressure or supervision." He continues by saying that 
it is unlikely that the method of apportionment will commend itself to other states, 

•� or even be fortuitous for Ohio. "Under this 'method', as in vesting apportionment 
exclusively in the legislature itself, far too much depends on the fortuitous factor 
of which political party controls the apportioning machinery at the critical point 
when apportionment must be accomplished under federal constitutional mandate." 13 
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The addition of two legislators to Ohio's group by constitutional amendment, 
one from each party, would not seem to alter these conclusions. Arkansas' 
apportioning board situation is compared to that of Ohio, with the difference 
that Arkansas is considered a one-party state whereas Ohio is a two-party state. 
In Alaska, the governor is charged with reapportioning the house and senate, 
and in 1966, a court case was brought challenging the governor's reapportionment 
of the senate. (Wade v. Nolan, 414 P. 2d 698) The Alaska Supreme Court upheld 
the governor's action, overruling a complaint that his action exceeded his 
authority under the state constitution. Dixon cormnents: 

Functionally viewed, there seems to be little distinction between 
accomplishing reapportionment by the device of a partisan commis
sion in which the governo~ is the dominant figure, as in Ohio and 
Arkansas, and avesting exclusive power in the governor. None of 
these systems commend themselves to one concerned with maintaining 
the bases for effective two-party competition as well as accom
plishing a periodic apportionment. 14 

v. Proposals Pending in Ohio 

Two resolutions have been introduced in the current General Assembly proposing 
modifications in Article XI of the Ohio Constitution. Both would apply the 
standards and the method of districting to congressional as well as to legislative 
dis tr ic ting. 

S.J.R. 2, introduced by Senator Van Meter, would give constitutional status 
to the Ohio Elections Commission and give the Commission responsibility for 
legislative and congressional districting. The Commission consists of 4 persons 
appointed by the Secretary of State, 2 each from lists of 5 submitted by each of 
the two major political parties. The fifth member, the chairman, is chosen by the 
4 appointees. 

S.J.R. 2 does not differ from the present Ohio Constitution in the standards 
applied to legislative districts (not more than 5% deviation over or under the ratio 
and others relating to political subdivisions). The standards applied to congres
sional districts would be permitted a deviation of only 3% over or under the ratio. 

H.J.R. 44, introduced by Representative Locker, also applies to both legis
lative and congressional districttng and applies the same standards to both. It 
differs substantially from both S.J.R. 2 and the present Constitution in the 
composition of the "apportionment committee", however. The Committee would consist 
of one person chosen by the Speaker of the House and one person by the leader in 
the Senate of the same political party; one person each by the House and Senate 
leaders of the opposite political party; 2 persons chosen by 3 of the 4 initial 
appointees, one a resident of a county over 50,000 population and one a resident 
of a county under 50,000 population. The final member, the 7th, would be the person 
who received the third highest number of votes for Governor at the preceding 
gubernatorial election. Failing such a person to exist or accept, the resolution 
gives the final position to the person receiving the third highest number of votes 
for U.S. Senator, Attorney General, Secretary of State, Auditor of State, Treasurer 
of State, or Lt. Governor, in that order. 

51.48 
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FOOTNOTES� 

• 1- Baker v. Carr, 369 U.S. 186 (1967). In Colegrove v. Green, 328 U.S. 549 (1946), the 
Court dismissed a suit which claimed that lack of approximate equality of population 

• 

among Il11nois congressional districts violated the 14th Amendment. "Nothing is 
clearer than that this controversy concerns matters that bring courts into immediate 
active relations with party contests. From the determination of such issues this 
Court has traditionally held aloof. It is hostile to a democratic system to involve 
the judiciary in the politics of the people." (p. 553). 

2- "State Legislative Reapportionment: A New Era," by Daniel J. Tyson, 38 Albany Law 
Rev. 798,000 (1974). 

• 
3- Population deviation was here computed by determining the percentage by which one 

district contained over the average or ideal number of persons represented by one 
senator or representative (6.8%) and the percentage by which another contained under 
that average or ideal (9.6%) and adding the two percentage variations. This is 
what is meant by total deviation. 

• 
4- Robert F. Eimers, "Legislative Apportiomnent: The contents of Pandora's Box and 

Beyond," 1 Hastings Const. Law Quarterly 289,302 (1974). 

5- Edwards, "The Gerrymander and 'One Man, One Vote,'" 46 N.Y.U. L. Rev. 879 (1971). 

6- Robert G. Dixon, Jr., "One Man, One Vote - What Happens Next?", National Civic 
Review, May 1971, p. 259. 

• 7- Dixon, Robert G., Jr., Democratic Representation. Reapportionment in Law and 
Politics, Oxford University Press, 1968. pp. 327-328. 

8- Dixon, Ope cit., p. 328. 

•� 9- Trial Brief of Plaintiffs, p. 75 (typescript), Marshall v. Hare, 227 F. Supp. 989,� 
(E.D. Mich., 1964) quoted in Dixon, p. 316. 

10- Dixon, Ope cit., p. 339. 

11- 10c. cit., p. 339. 

• 12- R. Dixon, G. Hatheway, Jr., "The Seminal Issue in State Constitutional Revision: 
Reapportionment Methods and Standards", 10 Wm & Mary 888 (1967), p. 907. 

13- Dixon, Ope cit., p. 366. 

•� 14- Dixon, Ope cit., p. 370.� 
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Appendix A 

Article XI, Ohio Constitution 

Section 1. The governor, auditor of state, secretary of state, one person 
chosen by the speaker of the house of representatives and the leader in the 
senate of the political party of which the speaker is a member, and one 
person chosen by the legislative leaders in the two houses of the major 
political party of which the speaker is not a member shall be the persons 
responsible for the apportionment of this state for members of the general 
assembly. 

Such persons, or a majority of their number, shall meet and establish in 
the manner prescribed in this Article the boundaries for each of ninety-nine 
house of representatives districts and thirty-three senate districts. Such 
meeting shall convene on a date designated by the governor between August I and 
October I in the year one thousand nine hundred seventy-one and every tenth 
year thereafter. The governor shall give such persons two weeks advance notice 
of the date, time, and place of such meeting. 

The governor shall cause the apportionment to be published no later than 
October 5 of the year in which it is made, in such manner as provided by law. 

Section 2. The apportionment of this state for members of the general assembly 
shall be made in the following manner: The whole population of the state, as 
determined by the federal decennial census or, if such is unavailable, such 
other basis as the general assembly may direct, shall be divided by the number 
"ninety-nine" and the quotient shall be the ratio of representation in the 
house of representatives for ten years next succeeding such apportionment. The 
whole population of the state as determined by the federal decennial census or, 
if such in unavailable, such other basis as the general assembly may direct, 
shall be divided by the number "thirty-three" and the quotient shall be the 
ratio of representation in the senate for ten years next succeeding such 
apportionment. 

Section 3. The population of each house of representatives district shall be 
substantially equal to the ratio of representation in the house of representa
tives, as provided in section 2 of this Article, and in no event shall any 
house of representatives district contain a population of less than ninety-five 
percent nor more than one hundred five percent of the ratio of representation 
in the house of representatives, except in those instances where reasonable 
effort is made to avoid dividing a county in accordance with section 9 of this 
Article. 

Section 4. The population of each senate district shall be substantially equal 
to the ratio of representation in the senate, as provided in section 2 of this 
Article, and in no event shall any senate district contain a population of less 
than ninety-five percent nor more than one hundred five percent of the ratio 
of representation in the senate as determined pursuant to this Article. 

Section 5. Each house of representatives district shall be entitled to a 
single representative in each General Assembly. Every senate district shall be 
entitled to a single senator in each General Assembly. 
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Section 6. District boundaries established pursuant to this Article shall 
not be changed until the ensuing federal decennial census and the ensuing 
apportionment or as provided in section 13 of this Article, notwithstanding 
the fact that boundaries of political subdivisions or city wards within the 
district may be changed during that time. District boundaries shall be 
created by using the boundaries of political subdivisions and city wards as 
they exist at the time of the federal decennial census on which the apportion
ment is based, or such other basis as the general assembly has directed. 

Section 7. (A) Every house of representatives district shall be compact and 
composed of contiguous terlitory, and the boundary of each district shall be 
a single nonintersecting continuous line. To the extent consistent with the 
requirements of section 3 of this Article, the boundary lines of districts 
shall be so drawn as to delineate an area containing one or more whole counties. 

(B) Where the requirements of section 3 of this Article cannot feasibly 
be attained by forming a district from a whole county or counties, such district 
shall be formed by combining the areas of governmental units giving preference 
to the order named to counties, townships, municipalities, and city wards. 

(C) Where the requirements of section 3 of this Article cannot feasibly 
be attained by combining the areas of governmental units as prescribed in 
division (B) of this section, only one such unit may be divided between two 
districts, giVing preference in the selection of a unit for division to a 
township, a city ward, a city, and a village in the order named. 

(D) In making a new apportionment, district boundaries established by 
the preceding apportionment shall be adopted to the extent reasonably consis
tent with the requirements of section 3 of this Article. 

Section 8. A county having at least one house of representatives ratio of 
representation shall have as many house of representatives districts wholly 
within the boundaries of the county as it has whole ratios of representation. 
Any fraction of the population in excess ofa whole ratio shall be a part of 
only one adjoining house of representatives district. 

The number of whole ratios of representation for a county shall be deter
mined by dividing the population of the county by the ratio of represen~tion 

for the house of representatives determined under section 2 of this Article. 

Section 9. In those instances where the population of a county is not less 
than ninety percent nor more than one hundred ten percent of the ratio of 
representation in the house of representatives, reasonable effort shall be 
made to create a house of representatives district, consisting of the whole 
county. 

Section 10. The standards prescribed in sections 3, 7, 8, and 9 of this 
Article shall govern the establishment of house of representatives districts, 
which shall be created and numbered in the following order to the extent that 
such order is consistent with the foregoing standards: 

(A) Each county containing population substantially equal to one ratio 
of representation in' the house of representatives, as provided in section 2 
of this Article, but in no event less than ninety-five percent of the ratio 
nor more than one hundred five percent of the ratio shall be designated a 
representative district. 
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(n) Each county containing population between ninety and ninety-five 
percent of the ratio or between one hundred five and one hundred ten percent 
of the ratio may be designated a representative district. 

(C) Proceeding in succession from the largest to the smallest, each 
remaining county containing more than one whole ratio of representation shall 
be divided into house of representatives districts. Any remaining territory 
within such county containing a fraction of one whole ratio of representation 
shall be included in one representative district by combining it with adjoin
ing territory outside the county. 

(D) The remaining territory of the state shall be combined into 
representative districts. 

Section 11. Senate districts shall be composed of three contiguous house of 
representatives districts. A county having at least one whole senate ratio 
of representation shall have as many senate districts wholly within the boun
daries of the county as it has whole senate ratios of representation. Any 
fraction of the population in excess of a whole ratio shall be a part of only 
one adjoining senate district. Counties having less than one senate ratio of 
representation, but at least one house of representatives ratio of representa
tion shall be part of only one senate district. 

The number of whole ratios of representation for a county shall be deter
mined by dividing the population of the county by the ratio of representation 
in the senate determined under section 2 of this Article. 

Senate districts shall be numbered from one through thirty-three and as 
provided in section 12 of this Article. 

Section 12. At any time the boundaries of senate districts are changed in any 
plan of apportionment made pursuant to any provision of this Article, a senator 
whose term will not expire within two years of the time the plan of apportion
ment is made shall represent, for the remainder of the term for which he was 
elected, the senate district which contains the largest portion of the popula
tion of the district from which he was elected, and the district shall be given 
the number of the district from which the senator was elected. If more than 
one senator whose term will not so expire would represent the same district by 
following the provisions of this section, the persons responsible for apportion
ment, by a majority of their number, shall designate which senator shall 
represent the district and shall designate which district the other senator or 
senators shall represent for the balance of their term or terms. 

Section 13. The supreme court of Ohio shall have exclusive, original juris
diction in all cases arising under this Article. In the event that any section 
of this Constitution relating to apportionment or any plan of apportionment 
made by the persons responsible for apportionment, by a majority of their number, 
is determined to be invalid by either the supreme court of Ohio, or the supreme 
court of the United States, then notwithstanding any other provisions of this 
Constitution, the persons responsible for apportionment by a majority of their 
number shall ascertain and determine a plan of apportionment in conformity with 
such provisions of this Constitution as are then valid, including establishing 
terms of office and election of members of the general assembly from districts 
designated in the plan, to be used until the next regular apportionment in 
conformity with such provisions of this Constitution as are then valid. 

• 
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• Notwithstanding any provision of this Constitution or any law regarding 
the residence of senators and representatives, a plan of apportionment made 
pursuant to this section shall allow thirty days for persons to change resi
dence in order to be eligible for election. 

• The governor shall give the persons responsible for apportionment two 
weeks advance written notice of the date, time, and place of any meeting held 
pursuant to this section. 

• 
Section 14. The boundaries of house of representatives districts and senate 
districts from which representatives and senators were elected to the 107th 
general assembly shall be the boundaries of house of representatives and senate 
districts until January 1, 1973, and representatives and senators elected in 

• 

the general election in 1966 shall hold office for the terms to which they were 
elected. In the event all or any part of this apportionment plan is held in
valid prior to the general election in the year 1970, the persons responsible 
for apportionment by a majority of their number shall ascertain and determine 
a plan of apportionment to be effective until January 1, 1973, in accordance 
with section 13 of this Article. 

Section 15. The various provisions of this Article XI are intended to be 
severable, and the invalidity of one or more of such provisions shall not 
affect the validity of the remaining provisions.

• 

• 

• 

• 
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Appendix B 

Model State Constitution 

BICAMERAT~ ALTER1MTlVE:Section 4.04 Legislative Districts 

(a) For thl' purpose of electing members of the assembly, the state shall be 
divided into as many districts as there shall be members of the assembly. Each 
district shall consist of compact and contiguous territory. All districts shall 
be so nearly equal in population that the district with the greatest population 
shall not exceed the district with the least population by more than •••.•• per 
cent. In determining the population of each district, inmates of such public 
or private institutions as prisons or other places of correction, hospitals for 
the insane or other institutions housing persons who are disqualified from voting 
by law sha 11 not be counted. 

(b) For the purpose of electing members of the senate, the state shall be di
vided into as many districts as there shall be members of the senate. Each sen
ate district shall consist of a compact and contiguous territory. All districts 
shall be so nl'arly equal in population that the district with the greatest popu
lation shall not exceed the district with the least population by more than •..• 
per cent. In determining the population of each district, inmates of such pub
lic and private institutions as prisons or other places of correction, hospitals 
for the insane or other institutions housing persons who are disqualified from 
voting by law shall not be counted. 

Xc) Immediately following each decennial census, the governor shall appoint a 
board of ••.•• qualified voters to make recommendations within ninety days of 
their appointment concerning .the red is tric ting of the state. The governor shall 
publish the recommendations of the board when received. The governor shall 
promulgate a redistricting plan within ninety to one hundred and twenty days after 
the appointment of the board, whether or not it has made its recommendations. The 
governor shall accompany his plan with a message explaining his reasons for any.,. 
changes from the recommendations of the board. The governor's redistricting plan 
shall be published in the manner provided for acts of the legislature and shall 
have the force of law upon such pulbicati.on. Upon the application of any qualified 
voter, the supreme court, in the exercise of original, exclusive and final juris
diction, shall review the governor's redistricting plan and shall have jurisdiction 
to make orders to amend the plan to comply with the requirements of this constitution 
or, if the governor has failed to promulgate a redistricting plan within the time 
provided, to make one or more orders establishing such a plan. 
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• Submitted by Mr. Robert Graetz, Ohio Council of Churches 
July 9, 1976 

• 
EFFECT OF EVEN NUMBERS ON STATE LEGISLATURES 

(37 States) 

Even numbers in both houses: 

1. Alaska: (40,20) A majority vote is needed to pass legislation.

• There have been minor organization proLlems. 

2.� Arizona: (60, 30) Even numbers have been less of a problem than 
the fact that the Assembly and Senate are controlled by 
opposite parties. 

•� 3. California: (80, 40) 

4.� Florida: (120, 40) multi-member districts - No problem as a tie 
vote defeats a measure. 

5. Georgia:� (180, 56) 

• 6. Indiana: (100 from 73 dist., 50) Even number~ are not as much of a� 
problem as the fact that the Assembly and Senate are con�
trolled by opposite parties ..� 

•� 
7. Iowa: (100, 50) No problems.� 

8. Kentucky: (100) 38) 

9. Massachusetts: (240, 40) No problem. 

•� 10. Michigan: (110, 38) Minor power squabbles but no voting problems.� 

11. Mississippi: (122, 52) 

12. Montana: (100, 50) No problems. 

•� 
13. Nevada: (40, 20) A tie vote, ,,,hich is rare, '-lill defeat a measure.� 

14. New Hampshire: (400, 24) No problems. 

15. New Jersey: (80) 40) 

•� 16. New Mexico: (70) 42) 

17. New York: (150,� 60) Absolute majorities are needed to pass a measure. 

18. North Carolina:� (120) SO) No problems. 

•� 19. Oregon: (60) 30)

20. Rhode Island: (100, 50) 

21.� South Carolina: (124, 46) Tie votes defeat a H0use measure> the 
president of the Senate breaks ties there. 
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22. Vermont:� (150, 30)  • 
23.� Virginia: (100, 40) No problem, parties of ten practice cross-over 

voting. 

24. West Virginia: (100, 34) No problem. •25.� Wyoming: (62, 30) A deadlock in leadership of the 1975 Senate has� 
been resolved.� 

Even numbers in� Senate: •
1. Connecticut: (36) Tie votes may be broken by the Lt. Gov. 

2. Kansas: (40)

3. Missouri:� (34) No problems. • 
4. Oklahoma:� (48)

5. Pennsylvania:� (50) Tie votes are broken by the Lt. Gov. 

Even numbers in� House of Rep.: • 
1. Arkansas:� (100) No problems. (overwhelmingly Democratic) 

2. Idaho: (70) No problems. (consistently Rep~blican) 

3. Minnesota:� (134) • 
4. North Dakota:� (102) No problems. 

5.� South Dakota: (70) In 1973 and 1974 the House was split 35-35.� 
The party of the Governor organizes the House. There� 
are occasional tie votes.� • 

6. Texas: (150)

7. Washington: (98) No problems. (consistently Democratic) 

•� 
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•	 Office of Legal and Labor ServicesOhio Department of Mental Health 
Walter M. LawtOn III, Chiefand	 Mental Retardation 

• 
James A. Rhodes, Governor 
Timothy B. Moritz, M.D., Director 2929 Kenny Road / Room A205 

Clem Davis, Commissioner, Management Services Columbus. Ohio 43221 

•	 June 28, 1976 

• 
Ms. Ann Eriksson 
What's Left Committee 
Ohio Constitutional Revision Commission 
68 Neil House 
41 S. High St. 
Columbus, Ohio 43215 

•
 Dear Ms. Eriksson:
 

Pursuant to our telephone conversation of 6/25/76, please be 
advised of the following two items I would request be supported 
and cited by the commission's record regarding its proposed 
amendment of Article VII, Section 1., of the Ohio Constitution: 

• (1) The commission's definition of the word "harm" includes 
more than physical harm, 1. e., "behavior that creates 
a grave and imminent risk to substantial rights of 
others or himself" (O.R.C. 5122.01 B.4. effective 
8/26/76). 

•	 (2) The commission's interpretation of the words "shall 

• 

always be fostered and supported by the state" does not 
prohibit community involvement in care, treatment, 
or habilitation of disabled or handicapped persons, 
nor does it mandate the state to provide facilities 
for and services to all persons who, by reason of 
disability or handicap, require care, treatment, or 
habilitation. 

If the commission's interpretation of these two items is as 
indicated, this department can support the proposed language. 

•	 Thank you for your cooperation. 

Sincerely, 

L()·,,1{~r :< {~1A.,~JV... 

•	 Walter M. Lawson III 

WML:bm 
cc:	 Timothy B. Moritz, M.D. 

Robert Hopperton 
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• Ohio Constitutional Revision Commission 
What's Left Committee 
September 1, 1976 

• REPORT 

Article XI - Apportionment 

• 

• The What's Left Committee makes the following recommendations with respect 

to Article XI of the Ohio Constitution, relating to legislative apportionment: 

ARTICLE XI 

Section Subject Recommendation 

1 Apportionment Commission; Membership; General Amend 
Assembly and Congressional districts 

• 2 House and Senate ratios of representation No change 

3 House of Representative districts No change 

4 Senate districts No change 

• 5 Single member districts No change 

6 Decennial change of district boundaries No change 

7 Formation of Ohio House of Representative districts No change 

• 8 Counties with whole ratios No change 

9 Whole county as district No change 

• 
10 Order in which standards are applied in creating No change 

districts 

11 Formation of Senate districts No change 

12 Senatorial terms when district boundaries change No change 

• 13 Supreme Court jurisdiction; invalidity of Amend 
constitutional provision or apportionment plan 

14 Temporary provisions Repeal 

15 Severability No change 

• Coument 

The Committee recommends two significant changes in the Constitution with 
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respect to the creation of legislative districts: (1) the inclusion of congres

sional districting in the duties of the Apportionment Commission; (2) a change • 
in the composition of the Apportionment Commission. 

Introduction 

• 
Article XI of the Ohio Constitution currently provides a method for 

establishing the boundaries of districts for the election of representatives 

and senators to the Ohio General Assembly. The number of representatives is • 
fixed at 99, and the number of senators at 33; each senate district is to be 

composed of 3 house districts. All districts are single-member districts. Ap

portionment of the state into senate and house districts is required to take • 
place every 10 years, following the federal decennial census, (and may take 

place only then) and is accomplished by a constitutionally-designated group of 

persons: the Governor, the Auditor of State, the Secretary of State, and two • 
legislators of opposite parties chosen by the legislative leaders. The Consti

tution establishes standards for the formation of house of representative dis

tricts: population requirements; compact and composed of contiguous territory; • 
the boundary of each district shall be a single nonintersecting continuous line; 

counties may not be divided unless necessary to achieve the population standard; 

if a county must be divided, perference is given to maintaining the integrity • 
of townships, municipalities, and city wards, in that order; and others. Ex

clusive original jurisdiction is conferred on the Ohio Supreme Court to hear 

cases arising under the Article. • 
Article XI was adopted in 1967, during the "reapportionment revolution" of 

the 1960's, which began in 1962 with the Supreme Court decision in Baker v. Carr, 

369 u.S. 186. • 
The Ohio Constitution, on the other hand, does not deal with the problem 

of creating congressional districts. Congressional districts are drawn by the 

51.5R •� 
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General Assembly. No law or constitutional provision, state or federal, pro

tJ� hibits the General Assembly from redrawing congressional districts as often as 

it is able to do so, although the number of representatives to which each state 

is entitled is determined only once every 10 years, following the census. 

•� The Reapportionment Revolution 

In Baker� v. Carr, the Supreme Court acknowledged for the first time that 

• federal courts have jurisdiction in cases where claims are made that state 

legislative apportionment violates the equal protection clause of the 14th 

Amendment to the U.S. Constitution. The significance of the case lay in the 

• Court's ruling that the question was justiciable; prior decisions had held that , 

the issues involved "political" questions, not appropriate for judicial solution. 

The requirement of "one man, one vote" subsequently became the rule be

•� ginning with a case challenging the equality of districts for election of 

congressmen. In Wesberry v. Sanders, 376 U.S. 1 (1964), the Court said that 

"the command of Art. I, Section 1 (of the Federal Constitution), that Represen

~	 tatives to be chosen by the people of the several States means that as nearly 

as is practicable one man's vote in a congressional election is to be worth as 

much as another's." 

• Also in 1964, in Reynolds v. Sims (377 U.s. 533) and 5 companion cases, all 

dealing with state legislatures, the Court held that the "overriding objective 

must be substantial equality of population among the various districts" based 

•� on the equal protection clause of the 14th Amendment. The Court didn't say how 

closely representation must follow population but stated that mathematical exact

ness or precision was not workable. The Court noted that additional criteria 

•� could be taken into consideration, such as preservation of political subdivision 

boundaries, and compact, contiguous districts. The Reynolds Court recognized 

that disregard of historical or political lines invited gerrymandering -- dis

• tricting along unnatural lines to achieve partisan advantage or other unfair 

1 
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objective. 

The result of these cases and subsequent ones is that both houses of a • 
state legislature, congressional districts, and local governing bodies were 

ordered apportioned according to population. As the cases in the 60 l s and early 

70's began to turn more and more on precise mathematical equality - in spite of • 
the warning of the Reynolds court - more and more commentators observed that 

mathematical precision, which usually requires cutting across natural and 

political boundaries, may have the effect of increasing the practice of gerry • 
mandering. More recent crses indicate that the Court will permit greater devi

ations from the mathematically "ideal" district in state legislative districts 

than it will in congressional districts, but numbers are still emphasized. • 
The shift to absolute population equality as the standard of constitution

ality for state legislature and congressional districts at the expense of other 

considerations has been criticized. State constitutions commonly require the • 
preservation of county or other subdivision boundaries as well as the construction 

of compact, contiguous districts. Such criteria as contiguity and compactness 

prevent political gerrymandering. A reapportionment plaintiff told a House • 
Judiciary Subcommittee: 

"Unfair representation has always come about in ~ ways:� 
through the existence of numerical inequalities among dis�
trict populations, and through what has traditionally been� •called 'gerrymandering' -- the placement of district boundary� 
lines in such a way as to give one political party or faction� 
or individual candidates artificial, unwarranted advantages� 
over others. And while the numerical inequalities have now all� 
but disappeared, gerrymandering has, if anything, increased� 
in importance, for with the elimination of the former evil,� •there has been a tendency to place greater reliance on the� 
latter to accomplish the same political ends. And experience� 
has proven that gerrymandering can be carried on just as ef�
fectively when numerical equality of districts is required as� 
when it is not required. Indeed, in my opinion, the Supreme� 
Court1s over-emphasis on precise numerical equality has actu� •ally made gerrymandering easier by giving those who draw the� 
lines an excuse for ignoring county, town, and city boundary� 
lines." 2� 

Gerrymandering has been defined as a "manipulation of boundary lines among • 
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3 
districts of equal population." It can be used for partisan political, 

It racial, social, economic, or other purposes, and the result may be to discrim

inate against groups of people even while achieving mathematical equality in 

the number of persons included in each district. 

• In a 1972 publication of the American Enterprise Institute for Public 

Policy Research entitled "Reapportionment - Law, Politics, Computers", Terry B. 

O'Rourke warned that insistence upon absolute population equality among districts 

• as the sole standard of constitutionality could result in extensive gerrymander

ing. "By eliminating local boundaries, cOIllnumities of interest, and district 

compactness as possible justifications for even slight population variances, the 

tI Court has unwittingly discarded almost all constraints on gerrymandering." (p. 73) 

Briefly, two solutions are suggested to the problems of substantial equal

ity in legislative and congressional districts ("one man, one vote" and gerry

• mandering). They are the devising of constitutional standards for the formation 

of districts that minimize mathematical inequality and, at the same time, requir

ing the maintenance of political subdivision boundaries to the greatest extent 

.. possible, or whatever other standards are deemed by the state to be in pursuance 

of a rational state policy for districting. The Ohio Constitution contains 

such standards for legislative districts. The second solution is to create a 

• nonlegislative board, commission, or other agency with either primary or secondary 

(advisory to the legislature) responsibility for legislative districting. In 

25 states, such a nonlegislative body exists, all dealing with legislative 

It apportionment with at least one (Montana) dealing with congressional district

ing also. Congressional redistricting continues to be done exclusively by the 

legislature in all states but Montana. Of the 25 states, 13 place primary 

tt responsibility on the legislature for legislative apportionment, with the non

legislative body serving as advisory, to submit plans to the legislature, etc. 

In 10 states, including Ohio, legislative apportionment is completely removed 

tt 
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from the legislature. In Montana, the legislature has the opportunity to make 

recommendations to the commission, but the commission's plan becomes final. • 
Appendix A shows the 25 states with non1egislative apportionment agencies, 

some of which are advisory only or act only if the legislature fails. Appendix B 

shows the composition of the board or commission where the nonlegislative agency • 
is a board or commission. Appendix C shows the specific provisions for breaking 

a deadlock where they exist (for example, where some one who is required to act 

fails to act, or where a commission is deadlocked). • 
The What's Left Committee, after considerable study of the methods used in 

Ohio and other states, and the advantages and disadvantages of each, and after 

lengthy discussion of the problems of drawing legislative districts with repre • 
sentatives of interested groups, concluded that the standards set forth in the 

Ohio Constitution for drawing districts need not be altered, that congressional 

districts should be drawn by the same commission that draws legislative districts, • 
and only once every ten years, and that the composition of Ohio's present appor

tionment body should be changed. 

• 

• 

• 

• 
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Article XI, Section 1 

The Committee recommends that section 1 of Article XI be amended as follows: 

• Section 1. THE APPORTIONMENT COMMISS ION SHALL DIVIDE THE STATE INTO DIS

TRICTS FOR THE ELECTION OF MEMBERS TO THE QHIO HOUSE OF REPRESENTATIVES, THE QHIO 

SENATE, AND REPRESENTATIVES TO THE !!,NlTED ,[TATES HOUSE OF REPRESENTATIVES. MEM

• BERS OF THE COMMISSION SHALL BE APPOINTED IN THE YEAR ONE THOUSAND NINE HUNDRED 

EIGHTY-ONE AND EVERY TENTH YEAR THEREAFTER. ONE MEMBER SHALL BE APPOINTED BY 

EACH OF THE FOLLOWING: ifte-8e.e~ae~;-8~ei~e~-ej-8~a~eT-8ee~e~aP1-ej-8~a'eT-eae 

• ,e~8ea-efte8ea-hy the speaker of the house of representatives~ afte the leader in 

the senate of the political party of which the speaker is a member, afte-eae-,e~

e8a-efteeea-hy the legislative ~eaee~8 LEADER in ~he EACH ewe-fte~8e8 HOUSE of the 

• major political party of which the speaker is not a member~ AND THE GROUP OF 

REPRESENTATIVES TO THE !!,NITED ,[TATES HOUSE OF REPRESENTATIVES OF EACH OF THE 

TWO POLITICAL PARTIES IN THIS STATE HAVING THE lARGEST NUMBER OF SUCH REPRESENTA

-~ TIVES 8ha~~-he-~he-,e~8ea8-~e8,eft8ih~e-ie~-'fte-a"e~~ieRmeft~-ei-~ftie-8'a~e-ie~ 

.em8.~8-ej-~he-8efte~a~-aeeeMhly. 

THE SIX MEMBERS SHALL BE APPOINTED ON OR BEFORE MARCH 1 OF THE DESIGNATED 

• YEAR, AND THEm NAMES SHALL BE FILED WITH THE SECRETARY OF STATE. THEY SHALL 

MEET NOT lATER THAN ~PRIL 1 AT A TIME AND PlACE FIXED BY THE SECRETARY OF STATE, 

WHO SHALL CALL THE MEETING. THE S IX MEMBERS SHALL SELECT, BY THE AFFIRMATIVE VOTE 

• OF FOUR MEMBERS, A SEVENTH MEMBER WHO SHALL BE CHAIRMAN. IF THEY HAVE NOT SELECTED 

THE SEVENTH MEMBER BY ~Y l, EACH MEMBER SHALL, ON THAT DATE, SUBMIT THE NAME OF 

ONE PERSON, OTHER THAN A MEMBER, TO BE THE SEVENTH MEMBER AND THE NAME OF THE 

• SEVENTH MEMBER SHALL BE CHOSEN BY LOT BY THE SECRETARY OF STATE FROM AMONG THE 

NAMES SO SUBMITTED. FAIWRE TO SUBMIT A NAME FOR CHAmMAN IS DEEMED A WAIVER OF 

THE RIGHT TO SUBMIT A NAME. NO ELECTED OR APPOINTED PUBLIC OFFICER SHALL SERVE AS 

• A MEMBER OF THE COMMISS ION. A VACANCY IN THE COMMISSION SHALL BE FILLED IN THE SAME 

MANNER AS THE OR IG INAL APPO INTMENT • 

• 
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shall meet and establish in the manner prescribed in this Article the boundar

ies for each of ninety-nine house of representative districts, 8fte thirty-three • 
senate districts, AND AS MANY DISTRICTS FOR REPRESENTATIVES TO THE ~NITED ~TATES 

HOUSE OF REPRESENTATIVES AS THE STATE IS ENTITLED TO. Such meeting shall con

vene ea-8-e8'e-eee~ga8ee8-ey-'ke-geve~fte~AT THE CALL OF THE CHAIRMAN between • 
August 1 and October 1 in the year one thousand nine hundred eeveaey-eae EIGHTY

ONE and every tenth year thereafter. The geve~fte~ CHAIRMAN shall give 8~eft 

pe~8eft8 THE MEMBERS two weeks advance notice of the date, time, and place of • 
such meeting. 

MEMBERS OF THE APPORTIONMENT COMMISS ION SHALL SERVE WITHOUT COMPENSATION 

BUT SHALL BE RE IMBURSED FOR ACTUAL AND NECESSARY EXPENSES. THE GENERAL ASSEMBLY • 
SHALL APPROPRIATE MONEY FOR THE OPERATION OF THE COMMISSION. 

A DIVISION OF THE STATE INTO LEGISLATIVE AND CONGRESSIONAL DISTRICTS AGREED 

TO BY A MAJORITY OF THE MEMBERS OF THE COMMISSION SHALL BE FILED WITH THE SECRE • 
TARY OF STATE WlIO ~e-geve~ae~ shall cause the apportionment to be published no 

later than October 5 of the year in which it is made, in such manner as provided 

by law. • 
ALL ~~ETINGS OF THE APPORTIONMENT COMMISSION SHALL BE OPEN TO THE PUBLIC. 

DISTRICTS FOR THE ELECTION OF REPRESENTATIVES TO THE ~NITED ~TATES HOUSE 

OF REPRESENTATIVES SHALL BE ESTABLISHED BY THE APPORTIONMENT COMMISSION BY • 
DIVIDING THE WHOLE POPULATION OF THE STATE BY THE NUMBER OF REPRESENTATIVES TO 

WHlC H THE STATE IS ENTITLED, AND FOLLOWING THE PROCEDURES AND STANDARDS PRESCRIBED 

IN THIS ARTICLE FOR THE FORMATION OF OHIO HOUSE OF REPRESENTATIVE DISTRICTS. • 
Composition of the Apportionment Commission 

The Apportionment Commission (the group is not named in the present consti • 
tutional provisions) presently consists of the Governor, the Auditor of State, 

the Secretary of State, and two persons of opposite political parties chosen by 
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the legislative leaders. The persons so chosen to sit with the three elected 

• executive officials in 1971 were legislators. 

Ohio is one of a very few states that had legislative districts drawn by 

a body other than the legislature itself prior to the reapportionment decisions 

• in the early 1960's described in the Introduction. However, the process of 

apportionment was almost automatic in Ohio prior to the one man, one vote de

cisions, because the Ohio Constitution, as did many state Constitutions, required

• that there be at least one Representative from each county, regardless of pop

ulation. Additional representatives were allocated on a population basis, and 

senators were allocated on a population basis, in such a fashion that, over a 

• ten-year period, the large counties were roughly represented, in the Senate, 

according to population. In the House, because of the one representative per 

county provision, representation was very unequal. All senators and representa

• tives were allocated to counties (or, in the case of the Senate, groups of 

counties) and were elected at large within a county entitled to more than one. 

Since the decisions holding the Ohio legislature to be unconstitutionally

• apportioned, and the 1967 Constitutional amendment that rewrote Article XI, it 

has become apparent that the critical issue now is who draws the district 

boundaries, rather than the standards pursuant to which the boundaries are 

• 4 
drawn. 

The What's Left Committee considered a number of proposals for creating 

the Apportionment Commission, including three resolutions introduced in the lilth 

• General Assembly that would amend Article XI in this crucial aspect - S.J.R. 2 

(Van Meter), H.J.R. 44 (Locker), and S.J.R. 41 (Pease). 

The Committee concluded that the present Commission should be replaced be

• cause it places in the hands of the party that wins two out of three executive 

positions the entire power to control legislative apportionment. Moreover, re

gard1ess of the political affiliation of the executive officials, the Committee 

• 
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concluded that executive officials should not have a part in this vital legislative 

decision. At the same time, the Committee also concluded that legislators them

selves should be at least one step removed from the apportionment process because 

experiences in other states have demonstrated that it is extremely difficult, in 
• 

some instances impossible, for legislators to apportion themselves. 

lbe Committee's solution was two-fold: each of the four legislative leaders 

(of the two major political parties) should name one person to the Apportionment 
• 

Commission. The persons named, however, could not be legislators because no 

elected or appointed public officer would be permitted to serve. In addition, 

persons representing congreSSmen (of the two major political parties) would be 

two • 
named to the Commission, since congressional districting is to be added to the 

Commission's duties. 

Although the six persons thus named cannot be public officials, it seemed to 
• 

the Committee inevitable that they will be persons with a partisan political bias, 

and the Co~nittee recognizes that apportionment and redistricting are, by their 

very nature, political processes. Therefore, the choice of the seventh person, who 
• 

will Herve as chairman, is critical. The seventh person will be the "tie-breaker". 

The Committee concluded that the seventh person should be chosen by the six (as is 

the case with the recently-created Elections Commission) and, if the six cannot 
• 

agree within a specified period of time, the seventh person shall be chosen by lot 

a name drawn by the Secretary of State from among six names submitted by the six 

members. The names submitted by the six may not include a public official nor may 



• 
they include a member of the Commission. 

It is the Committee's view that the uncertainty relating to the alternative 

of selecting the chairman and seventh member by lot constitutes a powerful in

• 
centive for the six members to reach agreement on the selection of the seventh and 

that the person so chosen is most likely to be fair and impartial in this highly • 
sensitive position. 

Congressional Districti~ 

Every ten years, following the census, 435 Representatives to Congress are • 
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allocated among the 50 states. Federal statutes direct the states' "by law" to 

41� draw districts of substantially equal population and court decisions now require 

very close mathematical equality. There are no restrictions on redrawing the 

districts more often than every ten years. 

.. Congressional districting has always been a legislative function, in Ohio 

as well as in all other states. The only exception located to this fact is the 

new Montana Constitution, which creates a 5-member Commission (no public officials) 

•� charged with both legislative and congressional districting. However, the Mon

tana Constitution did not take effect until 1972, and the present legislative 

and congressional districts in Montana were apparently drawn before then, so no 

41� information is available on the operation of the new provision in Montana. 

Several states appear to have citizen committees that advise on the crea

tion of congressional districts, but no state other than Montana has made such 

•� districts official. Although some question may exist whether a state constitu

tional� provision placing the power to draw congressional districts: in the hands of a 

body other than the legislature is in conformity with the federal law requiring 

•� districts to be drawn "by law", the Committee concLuded 

that there are substantial advantages to removing this process from the parti

san nature of the legislative process. Among these advantages (by putting 

•� the provisions in the Constitution) is the provision that congressional districts 

could only be drawn once every ten years. Congressional districts would be 

drawn according to the same standards as are General Assembly districts. The 

•� congressional delegation of each major political party would choose one person,� 

who could not be a public official, to be a member of the Apportionment Com�

mission.� 

• Procedures� of the Apportionment Commission 

The Committee's recommendation gives the 4 legislative leaders and the two 

• congressional delegations until March 1, 1981 (and every 10 years thereafter) to 

~..........� 
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name the 6 members of the Apportionment Commission. The Secretary of State 

j:i dl':' Jgnat(~d to call il meet1.ng of the Commission on or before April 1. 'The • 
flrHt taHk of tlw 6 1s to select the 7th member, who shall be chairman. Four 

affirmative votes are needed, and they have until May 1 to make the choice. 

The Secretary of State chooses the 7th member by lot, from among names submitted • 
by the 6, if no person is selected by May 1. 

Vacancies on the Commission are filled in the same manner as original 

appointments are made. • 
The chairman is required to call a meeting of the Commission sometime be

tween August 1 and October 1, giving each member 2 weeks notice of the meeting 

time and place. This provision is not changed from the present Constitution, • 
except that presently the Governor calls the meeting. The meeting date would be 

chosen according to the availability of census data. 

Connnission members serve without compensation, but the What's Left Committee • 
anticipates the need for staff, and therefore would require the General Assembly 

to appropriate money for the operation of the Commission. 

When the Commission has agreed, by a majority of the members, to dis • 
tricting plans, it files them with the Secretary of State, who is required to 

publish them no later than October 5. 

All meetings of the Commission must be open to the public. •� 

•� 

•� 
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• Article XI, Sections 2 - 12, 15 

The Committee recommends no changes in the following sections: 

• 
Section 2. The apportionment of this state for members of the general assem
bly shall be made in the following manner: The whole population of the state, 
as determined by the federal decennial census or, if such is unavailable, 
such other basis as the general assembly may direct, shall be divided by the 

• number "ninety-nine" and the quotient shall be the ratio of representation 
in the house of representatives for ten years next succeeding such apportion
ment. The whole population of the state as determined by the federal decen
nial census or, is such in unavailable, such other basis as"the general as
sembly may direct, shall be divided by the number "thirty-three" and the quo
tient shall be the ratio of representation in the senate for ten years next 

•� succeeding such apportionment.� 

•� 
Section 3. The population of each house of representatives district shall be� 
substantially equal to the ratio of representation in the house of representa�
tives, as provided in section 2 of this Article, and in no event shall any� 
house of representatives district contain a population of less than ninety-five� 
percent nor more than one hundred five percent of the ratio of representation 
in the house of representatives, except in those instances where reasonable 
effort is made to avoid dividing a county in accordance with section 9 of this 
Article. 

• 
Section 4. The population of each senate district shall be substantially 
equal to the ratio of representation in the senate, as provided in section 2 
of this Article, and in no event shall any senate district contain a popula

• tion of less than ninety-five percent nor more than one hundred five percent 
of the ratio of representation in the senate as determined pursuant to this 
Article. 

• Section 5. Each house of representatives district shall be entitled to a 
single representative in each General Assembly. Every senate district shall 
be entitled to a single senator in each General Assembly. 

5:16~ 
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Secti.on 6. Distri.ct boundaries established pursuant to this Article shall 
not be changed until the ensuing federal decennial census and the ensuing 
apportionment or 3S provided in section 13 of this Article, notwithstanding 
the fact that boundaries of political subdivisions or city wards within the 
district may be changed during that time. District boundaries shall be 
created by using the boundaries of political subdivisions and city wards as 
they exist at the time of the federal decennial census on which the apportion
ment is based, or such other basis as the general assembly has directed. 

Section 7. (A) Every house of representatives district shall be compact and 
composed of contiguous territory, and the boundary of each district shall be 
a single nonintersecting continuous line. To the extent consistent with the 
requirements of section 3 of this Article, the boundary lines of districts 
shall be so drawn as to delineate an area containing one or more whole counties. 

(B) Where the requirements of section 3 of this Article cannot feasibly 
be attained by forming a district from a whole county or counties, such district 
shall be formed by combining the areas of governmental units giving preference 
to the order named to counties, townships, municipalities, and city wards. 

(C) Where the requirements of section 3 of this Article cannot feasibly 
be attained by combining the areas of governmental units as prescribed in 
division (B) of this section, only one such unit may be divided between two 
districts, giving preference in the selection of a unit for division to a 
township, a city ward, a city, and a village in the order named. 

(D) In making a new apportionment, district boundaries established by 
the preceding apportionment shall be adopted to the extent reasonably consis
tent with the requirements of section 3 of this Article. 

Section 8. A county haVing at least one house of representatives ratio of 
representation shall have as many house of representatives districts wholly 
within the boundaries of the county as it has whole ratios of representation. 
Any fraction of the population in excess of a whole ratio shall be a part of 
only one adjoining house of representatives district. 

The number of whole ratios of representation for a county shall be deter
mined by dividing the population of the county by the ratio of representation 
for the house of representatives determined under section 2 of this Article. 

Section 9. In those instances where the population of a county is not less 
than ninety percent nor more than one hundred ten percent of the ratio of 
representation in the house of representatives, reasonable effort shall be 
made to create a house of representatives district, consisting of the whole 
county. 

Section 10. The standards prescribed in sections 3, 7, 8, and 9 of this 
Article shall govern the establishment of house of representatives districts, 
which shall be created and numbered in the following order to the extent that 
such order is consistent with the foregoing standards: 

(A) Each county containing population substantially equal to one ratio 
of representation in the house of representatives, as provided in section 2 
of this Article, but in no event less than ninety-five percent of the ratio 
nor more than one hundred five percent of the ratio shall be designated a 
representative district. 
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• 
(B) Each county containing population between ninety and ninety-five 

percent of the ratio or between one hundred five and one hundred ten percent 
of the ratio may be designated a representative district. 

• 

(C) Proceeding in succession from the largest to the smallest, each 
remaining county containing more than one whole ratio of representation shall 
be divided into house of representatives districts. Any remaining territory 
within such county containing a fraction of one whole ratio of representation 
shall be included in one representative district by combining it with adjoin
ing territory outside the county. 

(D) The remaining territory of the state shall be combined into 
representative districts. 

• Section 11. Senate districts shall be composed of three contiguous house of 
representatives districts. A county having at least one whole senate ratio 
of representation shall have as many senate districts wholly within the boun
daries of the county as it has whole senate ratios of representation. Any 
fraction of the population in excess of a whole ratio shall be a part of only 
one adjoining senate district. Counties having less than one senate ratio of 

•� representation, but at least one house of representatives ratio of representa�
tion shall be part of only one senate district. 

The number of whole ratios of representation for a county shall be deter
mined by dividing the population of the county by the ratio of representation 
in the senate determined under section 2 of this Article. 

• 
Senate districts shall be numbered from one through thirty-three and as 

provided in section 12 of this Article. 

• 

Section 12. At any time the boundaries of senate districts are changed in any 
plan of apportionment made pursuant to any provision of this Article, a senator 
whose term will not expire within two years of the time the plan of apportion
ment is made shall represent, for the remainder of the term for which he was 
elected, the senate district which contains the largest portion of the popula

• 

tion of the district from which he was elected, and the district shall be given 
the number of the district from which the senator was elected. If more than 
one senator whose term will not so expire would represent the same district by 
following the provisions of this section, the persons responsible for apportion
ment, by a majority of their number, shall designate which senator shall 
represent the district and shall designate which district the other senator or 
senators shall represent for the balance of their term or terms. 

• 
Section 15. The various prov~s~ons of this Article XI are intended to be 
severable, and the invalidity of one or more of such provisions shall not 
affect the validity of the remaining provisions. 

Comment 

• Sections 2 through 12 of Article XI establish ratios of population for 

senate and house districts (divide the state population by 33 to determine the 

ideal senate district and by 99 to determine the ideal house district), require

• 
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single-member districts, require that each senate district consist of 3 house 

districts, prohibit drawing districts except once every 10 years, and provide 

standards for drawing districts, including a list of priorities in determining • 
which political ::;uhdivision lines shall be cut if necessary. 

'nlC Committee recommends no changes in any of these sections. It did not 

believe it could improve upon the standards. After examination of the various • 
Supreme Court decisions regarding mathematical preciseness, the Committee ques

tions whether section 9, permitting a single-county district to be 10% over or 

under the ratio, might not be held unconstitutional if it were tested. However, • 
the Committee believes it is not necessary to make that decision, and, in any 

event, no absolute standard of mathematical deviation has ever been announced 

by the Court. Rather, each case seems to be decided on its own merits, with • 
the state having an opportunity to show a rational state policy to justify de

viations. Since all the present House and Senate districts deviate from the 

ideal by less than 1h" section 9 has not been put to the test of constitution • 
ality. 

The Committee was interested in, and discussed at some length, the possi

bility of having congressional districts encompass entire senate districts • 
(which, in turn, encompass entire house districts). Having boundaries that 

coincide would seem to simplify the entire question of "representation" and make 

it easier for voters to determine who is representing them and their community. • 
It would also make possible better liaison between congressmen and state legis

lators, and between legislators at both levels of government and local officials. 

However, the Committee rejected the idea, largely because the number of congress • 
men presently allocated to Ohio - 23 - if multiplied by 2 and 4, making a house 

of 92 and a senate of 46 (compared to the present 99 and 33) would result in 

even numbers in both houses. Even numbers in both houses could present organi • 
zational problems, in the Committee's opinion. Any other multiples would make 

the Ohio houses too large. Another consideration in rejecting this idea is the 

fact that the size of both houses of the General Assembly would depend on the number • 
of congressional seats allocated to Ohio every 10 years. r-~~~ 
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Article XI, Section 13 

41 The Committee recommends that Section 13 be amended as follows: 

Section 13. The supreme court of Ohio shall have exclusive, original 

jurisdiction in all cases arising under this Article. In the event that any 

tt section of this Constitution relating to apportionment or any plan of appor

tionment made by the ,e~8eft8-~e8peft8i8le-~e~-8ppe~~ieftMeR~APPORTIONMENT COM

MISSION, by a majority of their number, is determined to be invalid by either 

4t the supreme court of Ohio, or the supreme court of the United States, then 

notwithstanding any other provisions of this Constitution, the pe~8eft8-~e8,eft8i8~e 

ie~-a"e~~ieftMeft' COMMISSION by a majority of their number shall ascertain and 

•� determine a plan of apportionment in conformity with such provisions of this 

Constitution as are then valid, including establishing terms of office and 

election of members of the general assembly from districts designated in the 

tt plan, to be used until the next regular apportionment in conformity with such 

prOVisions of this Constitution as are then valid. 

Notwithstanding any provision of this Constitution or any law regarding the 

4t� residence of senators and representatives, a plan of apportionment made pursuant 

to this section shall allow thirty days for persons to change residence in order 

to be eligible for election. 

• The 8e"e~fte~ CHAIRMAN OF THE APPORTIONMENT COMMISSION shall give the 

pe~8eft8-~e8peft8i8le-~e~-ap,e~~ieftMeft~MEMBERS OF THE COMMISSION two weeks advance 

written notice of the date, time, and place of any meeting held pursuant to 

• this section. 

Comment 

•� This section describes the process of challenging a plan of apportionment, 

and provides for a subsequent meeting of the Commission to draw a new plan if 

one is held unconstitutional. The only changes recommended are to provide that 

tt the chairman of the Commission call the meeting, rather than the governor, since 
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the governor will no 

name the Commission. 

longer be involved in the apportionment process, and to 

• 

• 

• 

• 

• 

• 

• 

• 

• 

•51.74 
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Article XI, Section 14 

• 
The Committee recommends repeal of Section 14, which reads as follows: 

Section 14. The boundaries of house of representative districts and 

•� senate districts from which representatives and senators were elected to the 

107th general assembly shall be the boundaries of house of representatives and 

senate districts until January 1, 1973, and representatives and senators elected 

..� in the general election of 1966 shall hold office for the terms to which they 

were elected. In the event all or any part of this apportionment plan is held 

invalid prior to the general election in the year 1970, the persons responsible 

•� for apportionment by a majority of their number shall ascertain and determine 

a plan of apportionment to be effective until January 1, 1973, in accordance 

with section 13 of this Article. 

• 
Comment 

The Committee recommends that this section be repealed. It was a tempor

• ary provision, included in the 1967 amendment to take care of questions that 

might be raised about a court-ordered apportionment that took place before the 

adoption of the constitutional provisions. 

•� 

•� 

•� 

•� 
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Appendix A 

~portionment by Non-legislative Agency • 
Legislature Primary Primary/Secondary Apportioning Body (1) 

State Apportioning Body Board or Commission Court Governor Other

• 
Alaska No� X� 
Arkansas No� X� 
California Yes� X� 
Colorado No� X� 
Connecticut Yes� X� 
Delaware No X� •� 
Florida Yes Att.Gen.� 
Hawaii No X� 
Illinois Yes X� 
Iowa Yes X� 
Louisiana Yes X� 
Maine Yes adVisory (2)� • 
Maryland Yes X� 
Michigan No X� 
Missouri No X� 
Montana No X� 
New Jersey No X� 
North Dakota Yes X� • 
Ohio No X� 
Oklahoma Yes X� 
Oregon Yes Sec.State� 
Pennsylvania No X� 
South Dakota Yes X� 
Texas Yes X� • 
Vermont No� X� 

•1.� Non-legislative agency has primary responsibility for apportionment where legislature 
does not. 

2.� Maine legislature is responsible for apportionment. Commission composed of legislators 
and public members submits plan to legislature. 

• 

• 

•� 
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•� State 

Alaska 

•� Arkansas 

California 

•� Colorado 

Connecticut 

• 
Delaware 

•� Hawaii 

•� Illinois 

Michigan 

• 

•� Missouri 

•� Montana 

Appendix B 

Composition of Board or Commission 

Governor has primary responsibility. Five-member advisory commission consists 
of non-public employees or officers, at least one from Southeastern, Southcen
tral, Central and Northwestern Senate Districts. 

Governor (chairman), Secretary of State, Attorney General. 

Lieutenant Governor (chairman), Attorney General, State Controller, Secretary 
of State, Superintendent of Public Instruction. 

Eleven members: speaker and minority leader of the house of representatives, 
majority and minority leaders of the senate, three executive members appointed 
by governor, four judicial members appointed by chief justice of the supreme 
court. 

Governor appoints eight-member commission: president pro tempore of senate, 
minority leader of the house of representatives, minority leaders of both 
houses each designate two commission members. 

Governor (chairman), State Chairmen of the two political parties receiving the 
largest vote for Governor at the preceding election for Governor as advisors 
to the Governor. 

Nine members: president of the senate and speaker of the house of representa
tives each select two members, members of each house belonging to parties dif
ferent from that of the president or speaker designate one from each house and 
each select two members. Members select ninth member who serves as chairman. 

Eight members, no more than four from same political party. Speaker and minor
ity leader of senate each appoint one Senator and one non-legislative member. 
Chairman and Vice Chairman selected from among commission members. 

Eight electors, four selected by state organizations of each of the two polit
ical parties whose candidates received highest vote for governor at last pre
ceding gubernatorial election; one resident from four designated regions selected 
by political party organizations. If a candidate for governor of a third polit
ical party received more than 25% of gubernatorial vote, commission consists of 
12 members, the additional four selected by state organization of the third 
political party. 

Governor appoints two members from lists of nominees. Congressional district 
committee of each of the two parties casting the highest vote for governor at 
last preceding gubernatorial election nominate two members each, residing in 
their district. In case of failure of committees to submit names, governor 
appoints member of his own choice from the district and party of committee 
failing to make the appointment. 

Five citizens, no public officials. Majority and minority leaders of each 
house each select one, and these four choose a fifth, chairman. If they fail to 
select a fifth, a majority of the Supreme Court selects the fifth person. 

•� 
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Appendix B continued 

New Jersey� Ten members, five appointed by chairman of state committee of each of the two 
political parties whose candidates for governor receive largest number of votes 
at ITlost recent gubernatorial election. • 

North Dakota� Chief justice of supreme court, attorney general, secretary of state, majority 
and minority leaders of house of representatives. 

Ohio� Governor, auditor of state, secretary of state, one person chosen by speaker 
of the house of representatives, the leader in the senate of the political party tt 
of which the speaker is a member, and one person chosen by legislative leaders 
in both houses of the major political party of which the speaker is not a member. 

Oklahoma� Attorney general, secretary of state, state treasurer. 

Pennsyl Five members: minority and majority leaders of both houses, and a non-salaried 
vania state citizen selected by them. • 
South Dakota� Governor, superintendent of public instruction, presiding judge of the supreme 

court, attorney general, secretary of state. 

Texas� Lieutenant governor, speaker of the house of representatives, attorney general, • 
comptroller of public accounts, commissioner of the general land office. 

Vermont� Special master designated by chief justice of the supreme court, one freeman who 
is a resident of the state for five years immediately preceding the appointment, 
appointed by the governor from each political party which polled at least 25% 
of gubernatorial votes at last election, one freeman with five years residency .. 
chosen by state committee of each of those political parties. The special 
master is chairman and no member of the board may be a member of the legislature. 

• 

• 

• 

• 
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• 

•� Alaska� 

• 

Arkansas 

Connecticut 

•� 
Delaware 

•� Hawaii 

Illinois 

• 
Michigan 

• 
Missouri 

• 
New Jersey 

•� 

Appendix C 

Provisions in Case of Deadlock or Failure� 
of Non-legislative Agency to Act� 

Any qualified voter may apply to the superior court to compel the governor, 
by mandamus or otherwise, to perform his reapportionment duties. 

State Supreme Court, upon application of any citizen and taxpayer may compel 
Board to perform duties. 

Board of three persons, consisting of superior court judges, one selected by the 
speaker of the house of representatives, and one by the minority leader of the 
house, provided that there are members of no more than two political parties in 
the house of representatives. In the event that there are more than two, members 
of all other parties shall select a superior court judge to be a board member 
in lieu of such selection by the house minority leader. Two members shall 
select an elector in the state as the third member. The Board shall submit plan 
to secretary of state by October 1 after its selection. 

Any qualified voter may apply to the Superior Court to compel the Governor, by 
mandamus or otherwise, to perform redistricting and reapportionment duties. 

Upon petition of any registered voter, Supreme Court may compel appropriate per
sons to perform duties. 

If the commission fails to file an approved redistricting plan, the Supreme 
Court shall submit the names of two persons, not of the same political party, to 
the Secretary of State, one of whom shall be selected as the ninth member of the 
commission. Supreme court has jurisdiction over actions concerning redistricting. 

If a majority of the commission cannot agree on a plan, each member of the com
mission, individually or jointly with other members, may submit a proposed plan 
to the supreme court. The supreme court shall determine which plan complies 
most accurately with the constitutional requirements and shall direct that it 
be adopted by the commission. Any elector may petition supreme court to compel 
commission or secretary of state to perform reapportionment duties. 

If� either of the party committees fails to submit a list (of five persons to 
serve on reapportionment committee) the governor shall appoint five members of 
his own choice from the party of the committee so failing to act. If the com
mittee does not file an apportionment plan, it shall stand discharged and the 
legislature shall be apportioned by commissioners of the state supreme court. 

If� the lO-member commission is unable or fails to submit plan to the secretary 
of state, the chief justice of the supreme court shall appoint an eleventh com
mission member. 

The Supreme Court of Texas shall have jurisdiction to compel such commission 
to� perform its duties by writ of mandamus or other extraordinary writs con
formable to the usages of law. 
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FOOTNOTES 

• 
1.� Baker v. Carr, 369 U.S. 186 (1962). In Colegrove v. Green, 328 U.S. 549 (1946), 

the Court dismissed a suit which claimed that lack of approximate equality of 
population among Illinois congressional districts violated the 14th Amendment. 
"Nothing is clearer than that this controversy concerns matters that bring 
courts into immediate active relations with party contests. From the determi
nation of such issues this Court has traditionally held aloof. It is hostile • 
to a democratic system to involve the judiciary in the politics of the people." 
(p.� 553). 

2.� Statement of David I. Wells to House Judiciary Subcommittee No.5, Hearings, 
Congressional Districting, 92nd Congress, 1st Sess. (1971), p. 76. • 

3.� Edwards, "The Gerrymander and 'One Man, One Vote"', 46 N.Y.U.L. Rev. 879 
(1971). 

4.� Following are several good articles on the subject: 

•Robert F. Eimers, "Legislative Apportionment: The Contents of Pandora's Box� 
and Beyond", 1 Hastings Const. Law Quarterly 289, 302 (1974).� 

Robert G. Dixon, Jr., "One Man, One Vote - What Happens Next?", National Civic� 
Review, May 1971, p. 259.� 

•Robert G. Dixon, Jr., Democratic Representation. Reapportionment in Law and� 
Politics, Oxford University Press, 1968, pp. 327-328.� 

Robert G. Dixon, Jr. and G. Hatheway, Jr., "The Seminal Issue in State Consti�
tutional Revision: Reapportionment Methods and Standards", 10 Wm. & Mary 888� 
(1967), p. 907.� • 

• 

• 

• 
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•� 
Ohio Constitutional Revision Commission� 
What's Left Committee� 
September 7, 1976�

• 
Report to the Commission 

MISCELLANEOUS 

• 
The What's Left Committee hereby submits its recommendations on the follow

ing sections of the Ohio Constitution:

• 
Section Subject Recommendation 

• Article II: 
Section 20 Terms of office to be fixed; salary Amend 
Section 33 Mechanics' liens No change 
Section 35 Workmen's compensation No change 
Section 41 Prison labor Amend 

• Article VII: 
Section 1 Insane, blind, deaf and dumb Amend 
Section 2 Directors of penitentiary; trustees of benevolent Repeal 

• 
and other state institutions; how appointed 

Section 3 Vacancies; how filled Repeal 

Article IX: 
Section 1 Who shall perform military duty No change 
Section 3 Appointment of officers No change 
Section 4 Governor to call the militia No change

• Section 5 Public arms No change 

Article III:� 
Section 10 Commander-in-chief of militia No change� 

• Article XV: 
Section 1 Seat of government No change 
Section 3 Liquidation of receipts and expenditures No change 

• Article XV.I: 
Section 2 Amending the constitution No change 
Section 3 Same subJect No change 
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Article II� 
Section 20� 

In-term Pay Raises� 

Present Constitution 

Section 20. The General Assembly, in 
cases not provided for in this consti
tution, shall fix the term of office 
and the compensation of all officers; 
but no change therein shall affect the 
salary of any officer during his eXist
ing term, unless the office be abol
ished. 

Committee Recommendation 

The What's Left Committee recommends 

as follows: 

Section 20. The General Assembly, in cases not prOVided for in this consti�
tution, shall fix the term of office and the compensation of all officers;� 
but no change therein shall affect the salary of any officer during his� 
existing term, unless the office be abolished~ EXCEPT THAT AN INCREASE IN� 
SALARY APPLICABLE TO AN OFFICE SHALL APPLY TO ALL PERSONS HOLDING THE SAME� 
OFFICE.� • 
This recommendation is identical to the first recommendation for this section 

presented by the Committee. It did not secure sufficient votes the first time, 

and was rereferred to the Committee. A second recommendation was defeated by the • 
Commission. 

History and Background of Section 

Article II, Section 20, proposed by the legislative committee of the 1851 • 
Constitutional Convention, was included in the 1851 Constitution after lengthy 

floor debate. The section, applicable to "all officers" had no equivalent in 

earlier organic acts, although the 1802 Constitution prohibited in-term changes • 
in the salaries of judges and the governor in Article II, Section 6 and Article 

III, Section 8, respectively. The convention debates seem to indicate that the 

delegates viewed Section 20 as a provision to prevent graft and pocket lining, and, • 

Committee Recommendation • 
Section 20. The General Assembly, in� 

cases not provided for in this consti�
tution, shall fix the term of office� 
and the compensation of all officers;� 
but no change therein shall affect the� 
salary of any officer during his exist� • 
ing term, unless the office be abol�
ished, except that an increase in salary� 
applicable to an office shall apply to� 
all persons holding the same office.� 

• 
that Section 20 of Article II be amended 

• 

although not specifically stated in the debates, historically such provisions were 

designed to assure the division of power among the three branches of government. 

5182 •� 



• - 3 

• 
Ten other states prohibit increases and/or decreases in compensation for all 

state officers during their term of office. A majority of the ten states express

• 

ly prohibit such in-term changes for executive officers, legislators and judges. 

The Model State Constitution prohibits in-term pay increases for legislators only. 

There have been many court cases relating to the meaning and application of 

Section 20. The term "officer" in the context of Section 20 applies to both 

holders of offices provided for in the Constitution and holders of statutorily 

• created offices, and to appointed as well as elected offices. It does not apply 

to municipal and school district officers. (Cases are cited in the original 

Committee report.) 

•� Comment� 

•� 

The Committee, in considering whether Section 20 should be retained in the� 

Ohio Constitution, noted that the legislature would have the power to fix terms� 

of office and compensation under Section 1 of Article II even absent Section 20.� 

•� 

Further, the Ohio Constitution currently prohibits in-term compensation changes� 

for executive officers in Article III, Section 19 (governor, lieutenant governor,� 

secretary of state, auditor of state, treasurer of state and attorney general),� 

•� 

and for state legislators in Article II, Section 31, and prohibits diminution of� 

judges' compensation during their terms in Article IV, Section 6(B). Also con�

sidered was the failure of the voters to ratify, recently, a constitutional amend�

ment which would have allowed in-term pay increases for certain county officials 

and senators, and for officials occupying a position identical to that of another 

• person whose salary is higher because his term begins and ends at a different 

• 

time; for example, a PUCO commissioner. 

Testimony presented to the Committee on behalf of county commissioners indi

cated that Section 20 effectively discriminates against some county commissioners, 

elected for staggered terms, since the newly elected officer may earn a higher 

salary than the commissioner remaining in office, depending on when legislation 

• enacting salary increases is adopted. The newly elected commissioner might also 
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have less responsibility and experience than the lower paid incumbent commissioner. 

The Committee believes that the constitutional provision was not intended to 

cause this inequity. The Committee believes this discriminatory effect should be • 
removed so that all persons holding the same office receive the same pay. The 

amendment proposed by the Committee would permit an incumbent office holder, when 

there is more than one of the same office, to enjoy a salary increase granted • 
after he takes office, which he is unable to have under present Section 20. The 

Committee approves retention of the basic concept of no increases during term 

Section 190f Article III, prohibiting change in executive salaries in-term, has • 
been recommended for retention without change. The proposed change in Section 20 

will affect only holders of an office which is multiple in nature. 

The proposed amendment to Article II, Section 20, has been resubmitted to the • 
Commission in this report after further consideration by the What's Left Committee. 

The recommendation was not adopted by the Commission, apparently because the section, 

as proposed, did not extend to certain offices, such as county auditors, who might • 
be in office when a pay raise went into effect and not be able to obtain the 

benefit of it, or to senators, who serve staggered terms but are governed by another 

constitutional provision. The What's Left Committee proposed another recommendation, • 
which was defeated by the Commission. It would simply have prohibited decreases 

in salary during term and permitted increases. One of the objections to the recom

mendation was that persons seeking office are aware of the salary when they run • 
and should be satisfied with that salary during their term of office. In addition, 

some felt that officers might exert more pressure on legislators for salary in

creases if they could receive the increase during term. The Committee felt that • 
the original recommendation accomplished the intended purpose of correcting the 

inequity of two people doing the same job getting paid differently, as occurs with 

county commissioners, for example, under the present language. The second • 
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• 
recommendation was designed to bring in the county auditors and still exclude the 

legislators from in-term raises (also governed by Article II, Section 31). But 

the objection to the second recommendation, that persons running for office are 

aware of the salary level, applies to auditors and there is no inequity for auditors, 

•� unlike the county commissioners' situation. Therefore, the Committee believes� 

•� 

that the amendment, as originally proposed, has considerable merit, and recommends� 

its original proposal for Article II, Section 20 for reconsideration by the Commis�

sion.� 

•� 

• 

• 

• 

• 

• 

• 
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Article II� 
Section 33� 

Mechanics' Liens� 

• 
Present Constitution Committee Recommendation 

Section 33. Laws may be passed to se Section 33. No change 
cure to mechanics, artisans, laborers, 
sub-contractors and material men, their •just dues by direct lien upon the prop
erty, upon which they have bestowed labor 
or for which they have furnished material. 
No other provision of the constitution 
shall impair or limit this power. •Committee Recommendation 

The What's Left Committee recommends that Article II, Section 33 of the Ohio 

Constitution be retained without change. •History and Background of Section 

A mechanic's lien is the right of a person who furnishes labor or materials 

for the construction or repair of a structure to assert his claim for payment •against the structure and real estate itself. Legally, it has been defined as "a 

claim created by law for the purpose of securing a priority of payment of the price 

and value of work performed and materials furnished in erecting or repairing a •building or other structure, and as such it attaches to the land as well as the 

buildings erected thereon." Van Stone v. Stillwell & Bierce Mfg. Co., 142 U.S. 

128 (1891). •Although the cornmon law permitted an artisan or mechanic to assert a lien 

against personal property upon which he has labored, it did not permit a lien 

against real estate and structures on real estate to benefit a laborer or supplier •of material. A lien against real estate is entirely dependent on a statute giving 

the right to a lien, and setting forth the terms and conditions under which it is 

obtained and the owner's right of protection against the lien. Originally, stat •utes were enacted granting the right to a lien to laborers and suppliers contracting 

directly with the owner. In 1894, the Ohio statute was amended to extend the bene

fit to subcontractors, laborers, and materials suppliers who were not in direct •51.86 
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• 
contract with the owner. In 1896, the Ohio statute was held unconstitutional 

by the Ohio Supreme Court in Palmer and Crawford v. Tingle, 55 Ohio St. 423, and 

its companion case, YOUng v. The Lion Hardware Co., in which a general contractor 

had been paid in full by the owner but had failed to pay some of the suppliers of 

•� material. The suppliers, following the procedures in the statute and within the� 

•� 

time limits imposed by the statute, filed liens against the property. The Supreme� 

Court held the statute violated Section 1 of Article I of the Ohio Constitution in� 

that it interfered with the owner's right to contract freely, and the restraint upon� 

•� 

the right imposed by the statute was not for the common benefit. The owner, ac�

cording to the court, did not have an adequate opportunity to protect himself� 

against such liens; both of the methods of protection offered by the statute - wait�

ing four months (the time in which liens could be filed) to pay the contractor, 

or requiring the contractor to file a bond against such claims - could increase the 

•� owner's costs under the contract. The Ohio statute was tested in federal courts,� 

with a finding that it was not unconstitutional; however, the federal courts recog

nized the right of a state court to construe the state constitution (Jones v. Great 

• Southern Fireproof Hotel Co., 86 F. 370, 193 u.S. 532, 24 S. Ct. 576, 48 • Ed. 778 

• 

(1904)). 

At the 1912 Constitutional Convention, Proposal No. 166 was introduced to add 

a provision which would make the mechanic's lien statute constitutional. The pro

posal, as recommended by the Judiciary and Bill of Rights Committee, authorized 

• 
the General Assembly to pass laws to secure the lien. Some delegates objected to 

the inclusion in the Constitution of a provision for the benefit of one class of 

workers while not making similar provisions for farmers, but the proposal was 

adopted by the Convention by a vote of 103 to 6, and then by the people. The 

• General Assembly promptly enacted a new mechanics lien law, now Chapter 1311, of 

the Revised Code. Few constitutional questions have been raised in the course of 

litigation around the detailed law. Metropolitan Securities Co. v. Orlow et al., 

107 Ohio St. 583 (1923),determined that Section 33 refers to a lien on real estate,• 
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although not specified, and that personal property liens are not dependent on 

Section 33 for validity. 

•Comment 

The What's Left Committee felt that the absence of problems with Section 33 

was evidence that the section should be retained without change. 

• 

• 

•� 

•� 

•� 

• 

• 

• 
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Article II� 
Section 35� 

Workmen's Compensation� 

• Present Constitution 

• 

Section 35. For the purpose of providing compensation to workmen and their de
pendents, for death, injuries or occupational disease, occasioned in the course of 
such workmen's employment, laws may be passed establishing a state fund to be 
created by compulsory contribution thereto by employers, and administered by the 
state, determining the terms and conditions upon which payment shall be made there
from. Such compensation shall be in lieu of all other rights to compensation, or 
damages, for such death, injuries, or occupational disease, and any employer who 
pays the premium or compensation provided by law, passed in accordance herewith, 
shall not be liable to respond in damages at common law or by statute for such 

• death, injuries or occupational disease. Laws may be passed establishing a board 
which may be empowered to classify all occupations, according to their degree of 

• 

hazard, to fix rates of contribution to such fund according to such classification, 
and to collect, administer and distribute such fund, and to determine all rights 
of claimants thereto. Such board shall set aside as a separate fund such propor
tion of the contributions paid by employers as in its judgment may be necessary, 
not to exceed one per centum thereof, in any year, and so as to equalize, insofar 
as possible, the burden thereof, to be expended by such board in such manner as 

• 

may be provided by law for the investigation and prevention of industrial accidents 
and diseases. Such board shall have full power and authority to hear and deter
mine whether or not an injury, disease or death resulted because of the failure 
of the employer to comply with any specific requirement for the protection of the 
lives, health or safety of employes, enacted by the General Assembly or in the 
form of an order adopted by such board, and its decision shall be final; and for 
the purpose of such investigations and inquiries it may appoint referees. When 
it is found, upon hearing, that an injury, disease or death resulted because of 
such failure by the employer, such amount as shall be found to be just, not great
er than fifty nor less than fifteen per centum of the maximum award established 

• by law, shall be added by the board, to the amount of the compensation that may 
be awarded on account of such injury, disease, or death, and paid in like manner 
as other awards; and,if such compensation is paid from the state fund, the pre
mium of such employer shall be increased in such amount, covering such period of 
time as may be fixed, as will recoup the state fund in the amount of such addi
tional award, notwithstanding any and all other provisions in this constitution. 

• Committee Recommendation 

The Committee recommends that no change be made in Article II, Section 35. 

This recommendation for no change was previously presented to the Commission, but 

tJ the Commission took no action because a select legislative committee had been ap

pointed to study workmen's compensation. That committee has completed its assign

ment and the results of its recommendations are contained in S.B. 545 of the liith 

• General Assembly. The recommendations do not include any changes in Section 35. 

History and Background of Section 

Prior to the adoption of a constitutional amendment in 1912 enabling the 

• legislature to adopt laws relative to workmen's compensation, resolution of 
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employee injury cases in Ohio, as in other states, took place in court. An 

injured employee had to prove in a law suit that the injury resulted from negli

gence on the part of the employer. Three common law defenses were available to • 
the employer: contributory negligence, voluntary assumption of risk based on an 

individual's right of contract, and the "fellow servant l1 doctrine, which rendered 

the employee unable to recover if the injury resulted from negligence of a fellow • 
employee. An injured employee rarely emerged the victor from costly and time 

consuming litigation, owing in part to the difficulty of proving negligence on the 

part of the employer. If the claimant did win, an employer was usually unprepared • 
1 

to pay the large award without hardship to his industry. 

The traditional defenses were modified in Ohio between 1851 and 1910. An •exception to the fellow-servant doctrine was made in Little Miami v. Stevens, 20 

Ohio St. 416 (1851), whereby a supervising or directing employee was not a fellow 

servant. In 1904, the legislature enacted the "Williams Bill", modifying the •assumption of risk doctrine. It provided that the fact that an employee knew of 

his employer's negligence or omission to guard and protect his machinery and place 

of employment could not operate as a defense for the employer. Two laws passed in 

•1910, the Norris and Metzger Bills, further modified the employer's common law 

defenses by abolishing the contributory negligence defense and modifying the 

fellow-servant and assumed risk defenses. The notion of "comparative negligence l1 

•was substituted, applicable to certain dangerous employments in an attempt to 

measure whether the employer was guilty of gross negligence or the employee's 

negligence was only slight. These modifications did not end the necessity of the •employee's resorting to court action in order to obtain compensation. 

The concept of the cost of industrial accidents being a charge to industry 

itself rather than falling unevenly on employers was first adopted in Germany in •the late 19th century. To employers it offered an available fund to pay compen

sationawards without jeopardizing the industry itself. To employees, it offered 

adequate medical and financial aid. New York was the first state to adopt a 

5190 • 
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• 
comprehensive workmen's compensation law. The statute classified eight types of 

industry as hazardous, for which medical benefits and compensation were to be 

paid regardless of cause or fault, except where the injured party was guilty of 

serious willful misconduct. The law was challenged on three grounds in Ives v. 

• South Buffalo Ry. Co., 201 N.Y. 271 (1911): that it violated the right to trial 

• 

by jury, the due process guarantees of the federal and state constitutions, and 

the equal protection clause of the 14th Amendment to the Federal Constitution. The 

Court of Appeals sustained only the charge that the law was a denial of due pro

cess, finding that the police power of the state was not broad enough to enable 

the state to require an employer to pay compensation when he was without fault in 

• an injury case. New York immediately drafted and adopted a constitutional provi

• 

sion (Article I, Section 18) enabling the legislature to enact workmen's compen

sation laws. Challenges to subsequent legislation reached the United States Su

preme Court, which found no violation of due process and found such authority with

• 

in the state's police power. 

In 1911, Ohio adopted a workmen's compensation law. Employers of five or 

more persons could elect to participate, in which case they were not liable to re

spond at common law for damages, injuries, or death of employees. Failure to 

participate rendered employers of five or more persons liable for damages, and 

•� denied to them the common law defenses. In State ex reI v. Creamer, 85 Ohio St.� 

349 (1912), the Ohio Supreme Court considered a challenge to the constitutionality 

of the statute. The points of argument raised embraced several issues, some of 

• which were raised in the New York case. Others included impairment of existing 

contracts, arbitrary classification, and taxation for private purposes. The 

Court, emphasizing the voluntary nature of the act, upheld the constitutionality 

• of the provision. Reference is made to the Court's decision in the 1912 Consti

tutional Convention Debates by the sponsor of Proposal No. 24, to include a 

workmen's compensation provision in the Ohio Constitution. He said: 

• Proposal No. 24 undertakes to write into the constitution of Ohio a 
constitutional provision making secure the workmen's compensation 
law passed by the last legislature, and declared constitutional by 

k-A 
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the Ohio supreme court by a vote of 4 to 2. Labor asks that this pro
posal be adopted, because we believe that by writing it into the con
stitution, it will make it possible to continue this beneficial measure 
without any further fear of a constitutional question being raised again 
on this matter. It will also give an opportunity to still further im •2 
prove the law to meet modern conditions of employment, as they may arise. 

Following the adoption of Article II, Section 35, the legislature passed a compul

sory compensation act, and established the Industrial Commission to replace the • 
Board of Awards charged with administering the fund under the 1911 act. The 

constitutionality of this law was challenged and upheld in Porter v. Hopkins, 

91 Ohio St. 74 (1913). • 
In 1924, Article II, Section 35 was amended to take away the right of an 

employee to sue at law when injury or death resulted from failure to comply with 

lawful requirements for protecting health and safety. The amendment expanded • 
on the original section by providing for the board to hear a case alleging failure 

to comply with such requirements, and to add to the usual amount of compensation 

an award between fifteen and fifty percent of the maximum award established by • 
law upon a finding that injury or death resulted from such failure by an employer. 

The amendnlent expanded upon the powers of the board and required an industry to 

pay a certain amount to a fund used to investigate industrial accidents. The • 
section, as amended in 1924, remains unchanged in our present Constitution. 

In 1921, a law was passed consolidating state administrative functions into 

several departments directly responsible to the governor. The Industrial Commis • 
sion became part of the Department of Industrial Relations, with the primary func

tion of acting as an administrative court of claims under the workmen's compensa

tion act. The COmnlission was returned to independent status: in 1934, once again • 
the sole administrative body for workmen's compensation, and the three-member In

dustrial Commission retained all authority under the Workmen's Compensation Act 

until 1955. In that year, the Bureau of Workmen's Compensation was established • 
by law, headed by an administrator, appointed by the governor with the advice and 

consent of the Senate. The powers and duties of the administrator and Bureau are 

set forth in Chapter 4121 of the Ohio Revised Code. • 
5192 
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Comment 

The What's Left Committee was joined in its discussion of the workmen's

• compensation section by several persons active in this area. Russell Herrold, 

a Columbus attorney representing the Ohio Manufacturers Association, has repre

•� 
sented employers in workmen's compensation cases, and served as chairman of the� 

American Bar Association's workmen's compensation committee. Robin Obetz, an 

employers' representative and past president of the Columbus Regional Board of 

• Review, also participated. The Committee was presented with a draft amending the 

• 

present constitutional language proposed by the Workmen's Compensation Committee 

of the Ohio Academy of Trial Lawyers. 

The Committee considered whether fixed numbers should remain in the section, 

such as additional compensation between fifteen and fifty percent, or the contri

bution rate for investigation of industrial accidents being set at less than one 

• percent, or whether these figures should be removed from the Constitution to give 

• 

the legislature more flexibility. Another matter which was discussed was whether 

the section provided equal treatment for the parties involved. With respect to 

claimants and employees, in an appeals case, the claimant has the burden of proof 

• 

even though the lower court may have found in his favor. Regarding injury and 

occupational disease, the statutes distinguish between occupational disease and 

occupational injury, and they treat the two types of disability differently. There 

is no right of appeal to a court for a jury trial from an adverse decision in

• 
volving an occupational disease. An .amendment was proposed to provide the right 

to trial by jury in an appeals case from any adverse decision not involving ex

• 

tent of disability. The 60mmittee rejected this proposal, on the basis that the 

matter was statutory. The Committee discussed the difference in compensation pro

vided in the statutes for occupational disease and occupational injury. In cases 

• 

involving the respiratory tract, a person has to be totally disabled before he is 

entitled to compensation, but one need not be 10070 injured in order to collect for 

occupational injury claims. The distinction may arise in the statutes from the 

5193 
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use of both "injury" and "occupational disease" in the Constitution. 

Testimony heard by the Committee indicated that workmen's compensation laws •were cyclical in nature, periodically, as the political orientation of the legis

1ature and executive change, the "pendulum swings" place either labor or management 

in a position of greater strength. There was general agreement that these trends •were undesirable, but that to amend the Constitution by including more statutory 

language on the hopes of stopping these pendulum swings would not be a wise approach. 

The predominant view was that Article II, Section 35 was merely an authorization •to the legislature to enact workmen's compensation laws, and that if the present 

laws are not satisfactory, the legislature was the proper authority to revise the 

laws. The Committee agreed that no change should be made in the present constitu •
tiona1 section, that the legislative process was a better method of dealing with 

desired changes in the area of workmen's compensation than the process of constitu

tiona1 revision. • 
Footnotes 

1.� Ohio State Law Journal, vol. 19, "The Ohio Compensation System" by James L. 
Young, p. 542. • 

2.� Proceedings and Debates of the Constitutional Convention of the State of Ohio, 
1912, p. 1346. 

• 

• 

• 

51.94 • 



• - 15 

Article II� 
Section 41� 

Prison Labor� 

•� 

•� 

•� 

•� 

•� 

•� 

• 

•� 

•� 

Present Constitution Committee Recommendation 

Section 41. La~s shall be passed pro Section 41. Laws shall be passed pre
viding for the occupation and employment viding for and regulating the occupation 
of prisoners sentenced to the several and employment of prisoners sentenced to 
penal institutions and reformatories in the several penal institutions and reform
the state; and no person in any such atories. 
penal institution or reformatory ~hile 

under sentence thereto, shall be re
quired or allowed to work at any trade, 
industry or occupation, wherein or 
whereby his work, or the product or pro
fit of his work, shall be Bold, farmed 
out, contracted or given away; and goods 
made by persons under sentence to any 
penal institution or reformatory with
out the State of Ohio, and such goods 
made within the State of Ohio, except
ing those disposed of to the state or 
any political sub-division thereof or 
to any public institution owned, man
aged or controlled by the state or any 
political sub-division thereof, shall 
not be sold within this state unless 
the same are conspicuously marked "pri
son made." Nothing herein contained 
shall be construed to prevent the pas
sage of la~s providing that convicts 
may work for, and that the products of 
their labor may be disposed of to, the 
state or any political sub-division 
thereof, or for or to any public insti
tut~on owned or managed and controlled 
by the state or any political sub-di
vision thereof. 

Committee Recommendation 

The What's Left Committee recommends that Article II, Section 41, be amended 

as follows: 

Section 41. Laws shall be passed providing for AND REGULATING the occupation 
and employment of prisoners sentenced to the several penal institutions 
and reformatories~ ia-'fte-8'8~e;-8ae-ae-pe~8eft-ift-aa'-8~eft-peft8~-ia8~~· 

~~~ieft-e~-~eiePM8~e~-wfti~e-~ftee~-8eft~eftee-~fte~e~e;-8fta~~-Be-~e~~i~ee-e. 

8~~ewee-~e-we~~-8~-8a'-~~8ee;-ift~8~~-e~-eee~p8~'eft;-wfte~e'ft-e.-Wfte~eB~ 

ft~8-we~lt;-e~-~fte-p~e~e~-e~-p~eih-ei-ft'8-we~lt.,.-8ft8U"Be"8e~.r-j8!Plll••-e~.; 

eea~~8e~ee-e~-!ivea-ew8't-8fte-!eee8-M8ee-B~-pe~eeft8-~ftee~-8eR'eRee-'8 

8a,-peft8~-iae~"~~ieft-e~-~e~ePM8'e~,-wi'ft8~.-'Ae-g.a'8-8i-QsieT-aaa-SY8S 

!eee8-M8ee~i.ft'ft-~fte-S8a~e-8~-Qftier-eBeep'iRg-'ft88e-eispesee-ei-&e-&se 

e'8.e-e.-aa~-pe~i"ea~-e~8-e'v'si8R-'Ae.eei-8.-'8-aRY-py9~iQ-'R8&i.¥'i8R 

8wae8T-M8ft8!e8-e~-.eRe~8~~ee-9y-'SQ-8&a&e-e»-aRy-p.~'&'8a~-8Y9-4'V'8i8R 

• 
thereO£;-8h8ii-not-8e-80~e-wi~hift-~hi8-8~8~e-~~e88-~fte-88Me-8~e, 
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een8r~efte~ei'-Markee-UpP~8en-maeeTU--Ne~ftin~-ftepe~n-een eainee-sftarr-ee
 

een8ep~ee-ee-rpevene-efte-paeea~e-ei-~awe-ppevie'n~-eftae-eenvieee~a,
 

wepk-iep;-8ne-eft8e-efte-ppee~eee-ei-efte~p-~aeep~,-he-e' epeeee-ei-eej
 

t!fte-8t!at!e-ep-aft,-peHe'ea~-8lth-e''¥ideft-eftepeeiT-ep-iep-e1!'-ee-an,.-~h


~~e-in8t!it!~t!*eft-ewftee-e1!'-managee-afte-eenepe~~ee-h,-t!fte-8e aee-ep-any
 • 
pe~it!iea~-8lth-ei¥'e'en-eftepeeE~ 

Effect of Change 

The Committee recommendation with respect to Article II, Section 41 retains • 
most of the first sentence of the section, and deletes the rest of the section. 

The addition of the words "and regulating" was made to give the General Assembly 

broader discretion to regulate the employment of prisoners in Ohio's correctional • 
institutions. Competition between private industry and convict labor is prohibited 

under the present language, and the addition of the words "and regulating" would 

allow laws to be passed permitting such competition; with the federal government, • 
for example, in the field of printing. 

History and Background of Section 

Article II, Section 41 was added to the Constitution by the 1912 Convention • 
with the combined backing of organized labor and manufacturers affected by compe

tition with goods produced by cheap convict labor. Statutory authority for letting 
1 •contracts for convict labor to private industry had been adopted in 1853, per

mitting penitentiary wardens and directors to enter into such contracts in the 

interest of the State and prison welfare, and limiting anyone contract to 50 

convicts and five years. The penitentiary law was twice amended in 1867, further • 
authorizing the penitentiary directors to let and hire convict labor to business 

2 
and manufacturing as "will best ••• subserve the interests of the state••• " The 

contract system of employing penitentiary convicts was abolished in 1884 and • 
prisoners were to be "employed by the State and in such way as to in the least 

3 
possible manner interfere with or affect free labor," but an 1885 amendment 

authorized limited convict labor contracts when the legislature provided the means • 
or necessary outlay, and permitting program bids to be made for the product of 

labor on a piece or process plan. Finally, in 1906, the legislature adopted an 

act "to prohibit competition of prison labor with free labor and to provide for • 
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the employment of prisoners ••• for the repair and construction of public roads." 

Section 1 of that enactment prohibited managers of both the penitentiary and re

• formatory from making any contract "by which the labor or time of any prisoner ••• 

or the product or profit of his work shall be contracted, let, farmed out, given 

•� 
or sold to any person, firm, association or corporation••• ".� 

•� 

Some delegates to the 1912 Constitutional Convention urged that prison con�

tract labor be prohibited Ln order to eliminate inequitable competition with free� 

labor, to curtail excessive profits on the part of contractors of convict labor,� 

and to end peonage - the renting of men to other men. Spokesmen for business in

terests pointed out that statutory controls had proven ineffective and that some 

• 
manufacturers had practically been driven out of business by the competition of 

goods made by cheap convict labor. The requirement that goods be marked "prison 

made", deemed to render them less desirable, was intended to further reduce compe

• 
tition between goods produced by free and convict labor. In opposition to a con

• 

stitutional provision, th~ position was advanced that Section 41 was purely statu

tory in character and that because of differences in opinion about what ought to be 

done with convict labor, the matter should not be put in the Constitution. The 

section, as adopted by the Convention and the people in 1912, remains unchanged 

in our present Constitution. 

•� Comment� 

•� 

In testimony before the What's Left Committee, a representative from the� 

Department of Rehabilitation and Corrections stated that the constitutional pro�

vision could be interpreted to restrict its abilities to supply meaningful em�

•� 

ployment through work-release programs, under which selected inmates of penal in�

stitutions are permitted to leave the institutions unescorted during the day for� 

purposes of employment under a kind of day parole system, returning to the institu�

tion at night. Several attempts have been made in recent years to amend the 

language that abolishes prison contract labor. In 1967 and 1969 joint resolutions 

were adopted in the House of Representatives proposing amendment of Section 41 to• 
5197 
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expressly permit employment outside the penal institution for persons under sen

tences of one year or less. Both resolutions were indefinitely postponed. Ad

vocates of work-release have claimed that such programs (1) prevent a prisoner's • 
family from depending on public welfare because of job loss; (2) cut costs of 

keeping a person in an institution because the prisoner pays part of them; and (3) 

contribute to the rehabilitation of the prisoner by easing his path back into • 
society. IIi 1969, legislation was passed permitting the establishment of work-

release programs by the common pleas court, for prisoners under suspendable sen

tences in a county or city jailor workhouse. Approval of the sentencing judge is • 
required. The authority to use a system of work-release programs does not extend 

to prisoners in the state penal institutions. In 1972, Section 2967.26 of the 

Revised Code was enacted, permitting the Adult Parole Authority to grant furloughs • 
for employment and educational and vocational programs to "trustworthy prisoners 

confined in any state penal or reformatory institution••• ". No challenges have 

been raised against the constitutionality of the 1969 and 1972 legislation. • 
Another issue raised in testimony by the Department was that the present 

provision constitutes an absolute prohibition against competition between prison 

labor and private labor. The Department spokesman states that this prohibition • 
incapacitates the Department's ability to provide valuable work experience for 

those inmates who are incarcerated with no immediate expectation of release. The 

Department believes that, in some areas, permitting employment of prisoners and • 
thus creating some competition, would prove valuable. In those cases, it believes, 

the regulation of such competition should lie with the General Assembly, through 

the statutes, rather than locked into a constitutional provision. • 
The Committee concurred in the Department's reasoning and believes that most 

of Section 41 is statutory in nature and should be repealed. The remaining sen

tence retains a constitutional commitment to regulation of employment of prisoners, • 
but leaves the implementation of guidelines to the legislature. In addition, the 

proposal is not limited by the words "in the state". It was felt that this limita

tion is not necessary and in addition, would not hinder a movement currently being • 
~1q~ 
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• 
contemplated by some penologists to create penitentiaries that would house con

victs from a given geographical area, and not one particular state. 

Footnotes 

• 1. 60 Ohio Laws 29 (Mar. 24, 1863) 

2. 64 Ohio Laws 91 (Apr. 1, 1867) 

3. 81 Ohio Laws 72 (Mar. 24, 1884) 

• 4. 98 Ohio Laws 177 (Apr. 14, 1906) 

•� 

•� 

• 

• 

• 

• 

• 
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Article VII� 

Section 1� 
Public Institutions� 

Present Constitution 

Section 1. Institutions for the bene
fit of the insane, blind, and deaf and 
dumb, shall always be fostered and sup
ported by the State; and be subject to 
such regulations as may be prescribed 
by the General Assembly. 

Committee .Recommendation 

Committee Recommendation • 
Section 1. Facilities for and services 

to persons who, by reason of disability 
or handicap, require care, treatment, 
or habilitation shall be fostered and 
supported by the state. Disabled or hand
icapped persons shall not be civilly • 
confined unless, nor to a greater extent 
than, necessary to protect themselves or 
other persons from harm. Such persons, 
if civilly confined, have a right to habil
itation or treatment. • 

The What's Left Committee recommends that Article VII, Section 1 be amended 

as follows: • 
Section 1. fa8e~e~e~eft8-~e~-efte-&eaeiie-ei-~fte-ia8efte;-&~ifte;-afte-eeai-efte
 

e~m&; FACILITIES FOR AND SERVICES TO PERSONS WHO, BY REASON OF DISABILITY OR� 
HANDICAP, REQUIRE CARE, TREATMENT, OR HABILITATION shall dwe)"8 be fostered� 
and supported by the Seeee STATEt afte-&e-8~&ieee-ee-8~eft-~e~~eeieft8-a8-me)"
 

&e-ppe8epi&ee-&)"-efte-Seftepa~-A88em81)". DISABLED OR HANDICAPPED PERSONS SHALL� •NOT BE CIVILLY CONFINED UNLESS, NOR TO A GREATER EXTENT THAN, NECESSARY TO� 
PROTECT THEMSELVES OR OTHER PERSONS FROM HARM. SUCH PERSONS, IF CIVILLY� 
CONFINED, HAVE A RIGHT TO HABILITATION OR TREATMENT.� 

Effect of Change 

•The proposed revision of Section 1 retains the basic commitment of the state 

to care for those persons who, because of a physical or other disability, are unable 

to care for themselves. The language is modernized, removing such stigmatizing terms 

•as "insane" and "dumb" and substitutes "disability or handicap". The idea of in

stitutiona1ization, which resulted in the warehousing of disabled persons, is re

placed with the idea of care, treatment, and habilitation for these persons. In 

•addition, the language acknowledges that not all persons who are disabled and handi

capped must be full-time residents of institutions. For those who need by "civilly 

confined", the section prohibits inappropriately excessive confinement and guarantees •their right to habilitation or treatment while confined. 

History and Background of Section 

The first constitutional reference to public welfare institutions was proposed •by the 1850-1851 Constitutional Convention. The 1873-74 Convention proposed 
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•� 
lengthening Section 1 to include reference to punitive and reformatory institu�

tions, an asylum for youths, a soldiers' and sailors' orphans' home and a girls'� 

industrial home to be supported so long as the General Assembly deemed necessary. 

The Constitution proposed by that convention was not approved by the electorate. 

• 
The 1912 Constitutional Convention proposed no changes in Article VII, and Section 

• 

1 remains unchanged from the 1851 format. 

According to the Index to State Constitutions prepared by Columbia University, 

20 state constitutions provide for the establishment and support of institutions 

•� 

for the mentally handicapped and disabled, 19 constitutions contain similar pro�

visions for the blind, and 21 do so for deaf mutes. Among the newer state consti�

tutions, many do not contain a provision regarding public institutions. The Alaska� 

• 

Constitution states in Article VII, Section 5, "The legislature shall provide for 

public welfare." 

One issue that has been raised concerning public institutions regards the 

•� 

right to treatment and rehabilitation of persons being cared for by the state in� 

these institutions. The current dates on most of the cases cited below is some� 

indication that legal, and perhaps social, obligations to institutionalized persons� 

•� 

are currently in a state of evolution. Some lower federal courts have declared that� 

persons committed through noncriminal proceedings have a constitutional right,� 

under the Fourteenth Amendment, "to receive such individual treatment as will� 

•� 

give each of them a realistic opportunity to be cured or to improve (their) men

tal condition." Wyatt v. Stickney, 325 F. Supp. 781 (1971). The U.S. District� 

Court in Ohio held that "the state, upon committing an individual until he gains� 

•� 

his sanity, incurs a responsibility to provide such care as is reasonably calcu�

lated to achieve that goaL" Davis v. Watkins, 384 F. Supp. 1196 (1974) (N.D.� 

Ohio, W.D.). The United States Supreme Court has not made an absolute declara

•� 

tion that mentally handicapped persons have a right to treatment. The Court has� 

said that "(d)ue process requires that the nature and duration of commitment bear� 

some reasonable relation to the purpose for which the individual is committed,"� 

5201 
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Jackson v. Indiana, 406 U.S. 715 (1972) and that " ••• a state cannot constitution

ally confine without more a nondangerous individual who is capable of surviving 

safely in freedom by himself or with the help of willing and responsible family • 
members or friends," O'Conner v. Donaldson, 43 U.S.L.W. 4929, No. 74-8 (June 26, 

1975). In that case, the Court refused to follow the broader holding of a right to 

treatment made by the 5th Circuit Court of Appeals in the case. • 
Under current statutory provisions of the Ohio Revised Code, Section 5122.27, 

IlS amended by Am. Sub. H.B. 244, grants a right to treatment in the "least restric

tive environment" to all mentally ill patients hospitalized under Chapter 5122, • 
and makes this a responsibility of the head of the hospital or his designee. Under 

Section 5122.01, "patient" means a voluntary and involuntary patient admitted 

either to public or private facilities, clinics or hospitals. The right to treat • 
ment in the least restrictive setting is included in Division (E) of Section 5122.15, 

the involuntary civil commitment provision, as a duty of the court following a 

commitment hearing. Section 5123.85 provides the right to habilitation to mentally • 
retarded persons institutionalized pursuant to Chapter 5123. Under the definitions 

of Section 5123.68, "resident" includes voluntary and involuntary residents, and 

"institutions" includes public and private facilities. Section 5123.85 does not • 
contain the least restrictive environment language mentioned in Division (E) of 

Section 5123.76, the involuntary commitment section, thus apparently making it 

applicable only to involuntarily committed patients. • 
Comment 

The What's Left Committee heard testimony presented by a group of persons from 

various social welfare agencies concerned with the rights of the handicapped and • 
aged who formed an ad hoc committee for the purpose of revising Section 1 of Arti

cle VII. The ad hoc committee prepared several drafts for the Commission's con

sideration. One of the initial drafts would have secured rights to persons requir • 
ing treatment and habilitation due to age, disability, handicap or behavior "in 

the least restrictive manner appropriate" to the individual as provided by law. 

This was the broadest, most inclusive alternative proposed, applicable to juveniles, • 
~2n? 
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• 
prisoners, the aged and the developmentally (physical and mentally) disabled. The 

proposal was rejected as unworkable for two main reasons. The "least restrictive 

manner appropriate ••• " language was unclear and ambiguous, and seemed to raise 

•� 
many problems in its interpretation, although it did replace the present term "in�

stitutions", since current treatment methods emphasize community-based and resi�

•� 

dential rehabilitation settings as an alternative to custodial and institutional�

type care. Secondly, it was not feasible to treat juveniles, aged, prisoners, and� 

developmentally disabled under the same language, since each class of persons had� 

•� 

special needs. As the Committee considered the problems and alternates to the� 

proposal, it became evident that the inclusion of some terms, such as "least re�

strictive alternative setting" or "manner" might raise such questions as whether� 

• 

the state had an obligation to construct new facilities of a type tailored to each 

individual, a burden the Committee was not willing to place on the state. 

The final proposal is designed to accomplish several objectives. First, it 

• 

states a basic commitment of the state to foster and support facilities and services 

to persons requiring them as a result of disability or handicap. These may include 

institutions, residential housing, community-based outpatient services, etc. The 

section limits civil confinement of disabled and handicapped persons, in accord 

•� 
with current statutory and state and federal judicial requirements, to the extent� 

necessary to protect those persons or others from harm. The Comrnittee interprets� 

•� 

the word "harm" to include any harm, physical or otherwise, against-which protect�

ion is deemed needed by the General Assembly, and anticipates that the General As�

sembly will define the term. In addition, the section guarantees persons civilly� 

• 

confined, the right to habilitation or_treatment. 

The Committee recomrnends the adoption of Article VII, Section 1, as amended, 

and it believes that the proposal states the basic legal and social obligations 

that are currently in effect while permitting flexibility in the treatment of 

handicapped persons as need and knowledge changes. 
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Article VII� 

Sections 2, 3� 
Public Institutions� 

Present Constitution Committee Recommendation • 
Section 2. The directors of the 

Penitentiary shall be appointed or 
elected in such manner as the General 
Assembly may direct; and the trustees 
of the benevolent, and other State 
institutions, now elected by the Gen
eral Assembly, and of such other State 
institutions as may be hereafter created, 
shall be appointed by the Governor, by 
and with the advice and consent of the 
Senate; and, upon all nominations made 
by the Governor, the question shall be 
taken by yeas and nays, and entered 
upon the journals of the Senate. 

Section 3. The Governor shall have 
power to fill all vacancies that may 
occur in the offices aforesaid, until the 
next session of the General Assembly, and, 
until a successor to his appointee shall 
be confirmed and qualified. 

Committee Recommendation 

The What's Left Committee recommends that 

repealed as obsolete and no longer necessary. 

History and Background of Sections 

Section 2. Repeal 

•� 

•� 

Section 3. Repeal • 

• 
Sections 2 and 3 of Article VII be 

• 
Sections 2 and 3 of Article VII have remained unchanged since adopted by the 

1850-1851 Constitutional Convention. In the original Ohio Constitution of 1802, 

•the appointing power was vested in the legislature, as part of a movement to create 

legislative supremacy and a weak executive in Ohio, a reaction to the oppressive 

experience under territorial government and the governorship of St. Clair. Article 

•VII, Section 2, as drafted by the 1851 Convention, represents a departure from the 

former practice of legislative appointment, by transferring some power to the gover

nor with the advice and consent of the senate to make such appointments. No changes 

•in these two sections were considered by the 1873-74 Constitutional Convention or 

the 1912 Convention. 

There has been little litigation concerning these sections. Section 2 states 

that the directors of the penitentiary shall be appointed or elected as directed by • 
~2n~ 
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the General Assembly, and trustees of benevolent and other state institutions shall 

be appointed by the governor with the advice and consent of the senate. The lang

• uage is obsolete with respect to the directors of the penitentiary since that of

fice no longer exists. In only one case is there a statutory provision concerning 

trustees of benevolent institutions and that is Section 5909.02 of the Revised 

• Code, which provides for a five-member board of trustees of the Ohio soldiers' and� 

sailors' orphans' home,to be appointed by the governor with the advice and consent� 

of the senate.� 

•� 

• Article VII, Section 3, providing for the filling of vacancies in the offices� 

mentioned in Section 2 is also obsolete since, as noted above, such offices have,� 

for the most part, been abolished. A newer constitutional provision, Article III,� 

Section 21, specifies that all appointments to state office, when required by law, 

shall be subject to the advice and consent of the senate. That provision is imple

mented by Section 3.03 of the Revised Code, whereby the governor makes an appoint

• ment and reports to the senate for confirmation when the senate is in session, and 

when a vacancy occurs and the senate is not in session, the governor may make such 

appointment pending senate confirmation.

• Comment 

The What's Left Committee proposes the repeal of Article VII, Sections 2 and 3 

because the sections are obsolete and unnecessary.

• 

• 

• 
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Article IX 

Article III, Section 10 
Militia 

Present Constitution Committee Recommendation • 
Article IX 

Section 1. All citizens, residents of 
this state, being seventeen years of age, 
and under the age of sixty-seven years, 
shall be subject to enrollment in the • 
militia and the performance of military 
duty, in such manner, not incompatible 
with the Constitution and laws of the 
United States, as may be prescribed by 
l~. • 

Section 3. The governor shall appoint No change 
the adjutant general, and such other 
officers and warrant officers, as may be 
provided for by law. 

•Section 4. The governor shall have No change 
power to call forth the militia, to 
execute the laws of the state, to sup
press insurrection, to repel invasion, 
and to act in the event of a disaster 
within the state. • 

Section 5. The General Assembly shall No change 
provide, by law, for the protection and 
safekeeping of the public arms. 

Article III • 
Section 10. He shall be commander-in No change 

chief of the military and naval forces 
of the State, except when they shall be 
called into the service of the United 
States. • 
Committee Recommendation 

The What's Left Committee recommends the retention of Article IX, Sections 1, 

3, 4, and 5, and Article III, Section 10 in their present form. • 
History and Background of Sections 

Sections 1, 2, 3, 4 and 5 of Article IX and Article III, Section 10 were added 

to the Ohio Constitution in 1851. Article IX was more detailed than it is presently, • 

particularly in regard to the election of officers of the militia and their appoint

ment by the governor. Section I originally stipulated that only white males could 

serve in the militia, and sparked debate at the 1851 Convention on the part of those 
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interested at that time in promoting equal rights for all races. Until 1953, 

the only change that was proposed regarding the militia provisions was to include

• a clause in Section 1 providing for exemption from service because of conscientious� 

scruples, with a payment into the school fund in lieu of service, which was proposed� 

by the 1874 Convention, but not adopted. Other debate at the 1874 and 1912 Consti

• tutiona1 Conventions concerning the militia dealt mainly with inclusion of the� 

word ''white'' in the Article~ but the stipulation remained until 1953, when Section 1� 

•� 
of Article IX was amended to remove the reference to "white" males. _ Section 2,� 

•� 

dealing with the officers of the militia that were to be elected, was repealed at� 

that time. In 1961, the word "males" in Section 1 was changed to "citizens", in� 

order to recognize the role of women, such as nurses and other members of various� 

•� 

women's auxiliaries in the armed forces. Other changes by constitutional amendment� 

in 1961 brought the lower age limit for military service into conformity with fed

era1 law, and increased the upper age limit so as to permit the use of retired� 

• 

regular army officers in the Ohio Defense Corps, as requested by the Office of the 

Adjutant General. 

State constitutional provisions on the militia date to times when states were 

• 

responsible for home defense because the national government did not assume full 

responsibility for defense because of fears concerning a standing army. Ohio's 

provisions, requiring all citizens to be subject to enrollment in the militia, ap

• 

pears to stem from this principle of every citizen being responsible for the defense 

of the state. Even after the development of a national system of defense, most 

state constitutions retained their provisions on the militia. The clause providing 

• 

for the enrollment of the general citizenry into the militia (Section 1) has been 

used in Ohio only once. In 1862, the General Assembly passed the Militia Act, 

providing that state militias could be drafted, state militia being that as was 

defined by Section 1 of Article IX of the Ohio Constitution. In the 20th century, 

this provision appears to only be necessary in consideration of a possibility of 

•� 
major disaster in a state at a time when the national guard could not be activated,� 

or were already called into federal service. 



----------------~ ~--
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Comment 

In 1951, the Wilder Commission, in its review of the Ohio Constitution, stated 

that an article dealing with the militia appears to be an unnecessary provision in • 
modern times; that such details have no place in a modern constitution, and that 

these provisions could be transferred to statute, if necessary. That Report 

stated that only the last two sections of Article IX have any permanent value  • 
Section 3, giving the governor the power to call forth the militia to execute the 

laws of the state, to suppress insurrection and to repel invasion, and to act in 

the event of a disaster within the state; and Section 4, requiring the General As • 
sembly to provide by law for the protection and safekeeping of the public arms. 

Representatives of the Adjutant General's office appeared before the What's 

Left Committee to testify in favor of retaining the constitutional provisions • 
dealing with the militia without change. They stated that the constitutional pro

visions concerning the militia were working well and raised no problems, and that 

•removal of any language might indicate to the federal government and citizens alike 

that Ohioans did not prize their rights as stated by Article IX. The Committee 

members concurred with those who spoke in favor of retaining the militia article 

•that insofar as the language does state a commitment to the defense of the state 

and has raised no problems, there was no compelling reason for repealing those 

sections. Therefore, the Committee recommends retention of Article IX, Sections 

•1, 3, 4, and 5, and Article III, Section 10, without change. 

•� 

•� 
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Article XV� 
Section 1� 

Seat of Government� 

• Present Constitution� Committee Recommendation 

Section 1. Columbus shall be the No change� 
seat of government until otherwise� 
directed by law.� 

• Committee Recommendation 

The What's Left Committee recommends that Article XV, Section 1 of the Ohio 

Constitution be retained without change. 

• History and Background of Section 

The location of the seat of government was provided for by Article VII, Section 4 

of the 1802 Ohio Constitution, which stated that Chillicothe was to be the seat of 

• government until 1808. The section prohibited raising money by the legislature for 

the purpose of erecting buildings to accomodate the legislature until 1809. 

At the 1851 Constitutional Convention, Article XV, Section 1 was adopted in 

• its present form. The Debates of the 1873-74 and 1912 Constitutional Conventions 

show no indication that changing the seat of government was considered, and the 

section was retained by these conventions as stated in the 1851 Constitution. 

• There has been very little litigation concerning Article XV, Section 1. In 

State v. Barhorst, 106 App. 335, 153 N.E. (2d) 514 (1959), the court held that the 

state board of optometry is required to maintain a central office in Columbus. 

• Green v. Thomas, 37 App. 489 (1931) concerned Article XV, Section 1 and Article II, 

Section 26, and the court held that a statute relating to construction of a state 

office building and authorizing the city of Columbus to convey the site, ,did not 

•� violate the requirement of Article II, Section 26, that all laws be general and 

uniform in nature. 

Comme~t 

•� The What's Left Committee believes that Article XV, Section 1 appears to be a 

satisfactory provision in its present form and should be retained, in the absence 

of any problems arising from it. 
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Article XV� 
Section 3� 

Liquidation of Receipts and Expenditures� 

Present Constitution Committee Recommendation • 
Section 3. An accurate and detailed No change 

statement of the receipts and expen
ditures of the public money, the sev
eral amounts paid, to whom, and on what 
account, shall, from time to time, be 
published, as shall be prescribed by • 
law.� 

Committee Recommendation� 

The What's Left Committee recommends retaining Article XV, Section 3 of the • 
Ohio Constitution without change. 

History and Background of Section 

The 1802 Ohio Constitution contained no provision requiring an account to be • 
made of receipts and expenditures of public money. The 1851 Constitutional Conven

tion considered a proposal requiring the annual publication of the receipts and 

expenditures of public money, together with the names of the persons receiving • 
money and the amounts received. In the ensuing debate, a motion was made to omit 

the requirement of reporting the names of persons involved in the transaction of 

public funds on the grounds that this requirement would make entries in the auditor's • 
and treasurer's records "voluminous". Another motion, changing "persons" to "public 

officers" was defeated. The removal of the requirement for annual publication was 

agreed to, and the section was adopted by the Convention and the voters in the • 
form it appears in our Constitution today. 

There does not appear to have been any litigation concerning this section of 

the Constitution. The section is implemented through several Revised Code sections, • 
including Sec. 115.06 which names the auditor of state chief accounting officer for 

the state and requires him to keep accounts of all financial transactions through 

the state treasury. Two sections in Chapter 117. of the Revised Code concern the • 
publication of receipts and expenditures of public money. Section 117.05 requires 

an accounting and reporting system to be maintained for all public offices. 

Section 117.06 provides for a financial report of each public institution or taxing 
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district for each fiscal year to be made. The auditor publishes two reports an

nually, "The Ohio Annual Report" and an Annual Financial Report, which lists re

• cipients by local governmental units or other groups. The reports do not contain 

the individual names of persons who receive public money, for the reason that pub

lishing certain lists of names, for example welfare recipients, runs afoul of fed

• eral laws and regulations. No one has ever challenged the lack of publication of 

individual names. 

Connnent

• The What's Left Connnittee considers Section 3 of Article XV as presenting no 

difficulties, and that it should be retained as a constitutional statement of a 

connnitment to accountability by public officials of public money.

•� 

•� 

•� 

• 

•� 

•� 
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Article XVI� 

Sections 2, 3� 
Amending the Constitution� 

Present Constitution 

Section 2. Whenever two-thirds of the 
members elected to each branch of the gen
eral assembly, shall think it necessary 
to call a convention, to revise, amend, or 
change this constitution, they shall recom
mend to the electors to vote on a separate 
ballot without party designation of any 
kind at the next election for members to 
the general assembly, for or against a 
convention; and if a majority of all the 
electors, voting for and against the call
ing of a convention, shall have voted 
for a convention, the general assembly 
shall, at their next session, provide, by 
law, for calling the same. Candidates for 
members of the constitutional convention 
shall be nominated by nominating petitions 
only and shall be voted for upon one in
dependent and separate ballot without any 
emblem or party designation whatever. 
The convention shall consist of as many 
members as the house of representatives, 
who shall be chosen as provided by law, 
and shall meet within three months after 
their election, for the purpose, afore
said. 

Section 3. At the general election to 
be held in the year one thousand nine 
hundred and thirty-two and in each twen
tieth year thereafter, the question: "Shall 
there be a convention to revise, alter, or 
amend the constitution", shall be submit
ted to the electors of the state; and in 
case a majority of the electors, voting 
for and against the calling of a conven
tion, shall decide in favor of a conven
tion, the general assembly, at its next 
session, shall provide, by law, for the 
election of delegates, and the assembling 
of such convention, as is provided in the 
preceding section; but no amendment of 
this constitution, agreed upon by any con
vention assembled in pursuance of this 
article, shall take effect, until the 
same shall have been submitted to the 
electors of the state, and adopted by a 
majority of those voting thereon. 

Committee Recommendation • 
Section 2. No change 

• 

• 

• 

• 
Section 3. No change 

• 

• 

• 

• 
Committee Recommendation 

The What's Left Committee recommends the retention of Article XVI, Sections 2 

and 3 of the Ohio Constitution without change. • 
f)212 
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History and Background of Sections 

The 1802 Ohio Constitution provided only one method of amending the Constitu~

• tion. Article VII, Section 5 provided for the General Assembly to recommend, upon 

two-thirds vote of its members, the calling of a constitutional convention to revise, 

amend, or change the Constitution. The convention would consist of as many members

• as the General Assembly and would meet within three months of their election. The 

section also stated "no alteration of this constitution shall ever take place, so 

as to introduce slavery or involuntary servitude into the state". 

• 

• At the 1851 Constitutional Convention, two additional methods of amending the 

Constitution were proposed. Article XVI, Section 1, permitting legislatively ini

tiated constitutional amendments to be submitted to the voters for their approval 

• 

or rejection (See Commission Report #3 for discussion of this section) and Article 

XVI, Section 3, requiring a mandatory referendum on the question of calling a con

stitutional convention were approved by the Convention, Article XVI, Section 2 as 

• 

adopted by the Gonvention contained a provision for the calling of a constitutional 

convention by the General Assembly which was basically the same as the provision in 

the 1802 Constitution. Two issues received considerable debate at the Convention : 

• 

the inclusion of three methods of amending the Constitution, and the number of con

vention delegates. It was suggested that the approval of Section 1 made providing 

for calling a constitutional convention unnecessary since amendments would be 

submitted directly to the people. Some delegates were opposed to Section 3, stating 

that a mandatory referendum was unnecessary since the legislature could already 

propose calling a constitutional convention under Section 2, and the people could

• therefore express themselves through their representatives. The number of conven

tion delegates was discussed, weighing the pros and cons of a number equal to the 

• 
membership of the General Assembly (at that time 130) providing wider representation 

of points of view, versus the lower cost and greater efficiency of a smaller number. 

The number of convention delegates was limited to the number of members in the 

House of Representatives in the final draft approved by the Convention .
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Section 3 of Article XVI required a mandatory referendum on calling a consti

tutional convention every twenty years. The first time the convention question was 

before the people, in 1871, they voted in favor of calling a constitutional conven • 
tion. At the 1873-74 Convention, a proposed substitute for Article XVI retained 

legislatively proposed constitutional conventions and amendments but deleted the 

mandatory referendum question. One delegate stated that the legislature had defer • 
red making needed changes in the judiciary article when the question of calling a 

constitutional convention was close at hand. The substitute proposal was not 

approved by the Convention and Article XVI remained unchanged until the 1912 Con • 
stitutional Convention. 

Delegates to the 1912 Convention considered several substantive changes in 

Article XVI. It was generally agreed that the framers of the 1851 document made it • 
too difficult to amend. What was referred to as the "greatest fundamental change" 

was a recommendation that the number of votes required to pass a constitutional 

amendment be changed from the majority of those voting in the election to a majority • 
of those voting on the question. An amendment was approved that constitutional is

sues be printed on separate ballots without party endorsement so they could be con

sidered on their merits. Another proposed change, adopted as an amendment to Arti • 
cle XVI, Section 2, provided-that delegates to future conventions be nominated by 

nominating petitions only and "shall be voted for upon independent and separate 

ballot without any emblem or party designation whatever". Debate continued on the • 
question of the size of the delegation to a constitutional convention, and the nu

merical basis remained the membership in the House of Representatives, as in the 

•1851 Constitution. Article XVI, Sections 2 and 3 as proposed by the Convention were 

adopted by the voters and have not been amended since their adoption. 

Conment 

•The absence of case law on the provision of Article XVI, Sections 2 and 3 was 

viewed by the Committee as evidence that these sections are not causing any problems 

and seem to be workable and well-understood. The Committee approves the retention 

of Article XVI, Sections 2 and 3, without change. • 
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• JAMES C. CLEM 
MAJOR GENERAL 

THE ADJUTANT GENERAL 

AmH-ARMY 

• 

STATE OF OHIO 

ADJUTANT GENERAL'S DEPARTMENT 
P.O. BOX 860 

JAMES A. RHODES
WORTHINGTON. OHIO 43085 GOVERNOR 

22 September 1976 

• 

Ms. Ann M. Eriksson 
Director 
Ohio Constitutional Revision Commission 
41 South High Street 
Coltunbus, Ohio 43215 

•� Dear Ms. Eriksson:� 

Thank you for the copy of the reports by the What's Left Committee. 
We are very pleased with the conclusions reached by the committee and 
concur completely with the findings. 

• It is particularly impressive to me that the committee focused on the 
Second Amendment and the ramifications if states begin to indicate that 
we protect this with less than zealous concern. 

• 
The migration of authority to the federal government continues to be 
alarming to me and as it occurs, the states are stripped a little bit 
at a time of the rights granted by the Constitution of the United States . 

• 

It is also particularly important at this time when the monies available 
for the defense of our country continue to diminish in terms of percentage 
of gross national product indicating the possibility of the states having 
to acquire a greater responsibility for national defense than might appear 
on the surface. Thus, in the interest of the preservation of our demo
cracy, our government and the American way of life, it is important that 
the states continue to-playa strong role in our share of that responsi
bility. 

At this time it does not appear necessary to appear at the hearing in

• order to make additional cOIlBllents. However, in the event a change of 
mind occurs and we should decide to attend, we will certainly let you 
know prior to the meeting • 

• 
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•� 
LEAGUE OF WOMEN VOTERS OF OHIO� 

65 S. Fourth Str(!l't Columbus, Ohio 43215 614·469·1505 

OCTOBER 1, 1976 • 
TO: THE OHiO CONSTITUTIONAL REVISION COMMISSION 

FROM: EILEEN REHG - DIRECTOR GOVERNMENT - LEAGUE OF WOMEN VOTERS OF OHIO 
JANE LATANE'- LEGISLATIVE DIRECTOR LEAGUE OF WOMEN VOTERS OF OHIO 

THE LEAGUE OF WOMEN VOTERS OF OHIO HAS FOLLOWED CLOSELY THE • 
RESEARCH AND DISCUSSION OF THE WHAT'S LEFT COMMITTEE ON THE� 
ApPORTIONMENT ARTICLE XI. OUR LEAGUE POSITION IN SUPPORT OF AP�
PORTIONMENT BASED SUBSTANTIALLY ON POPULATION INCLUDES SUPPORT� 
OF RESTRICTING CONGRESSIONAL DISTRICTING TO ONCE EVERY TEN YEARS,� 
BASED ON THE DECENNIAL� 
URES ARE COLLECTED ONLY� 
THAT DISTRICTING LINES� 

REDRAWING THE LINES AT� 
PARTISAN INTERESTS AND� 

CENSUS. WE 
ONCE EVERY 

NEED ONLY BE 

THE WHIM OF 

BELIEVE THAT SINCE THESE FIG
TEN YEARS, IT FOLLOWS LOGICALLY • 

DRAWN ONCE AT THAT SAME TIME. 

THE LEGISLATURE ONLY SERVES 

TO THIS EXTENT, THE LEAGUE SUPPORTS THE REOOMMENDATION OF THE 
WHAT'S LEFT COMMITTEE TO RESTRICT BY CONSTITUTIONAL AMENDMENT THE • 
ORAWING OF CONGRESSIONAL DISTRICT LINES TO ONOE EVERY TEN YEARS. 

SINCE OUR MEMBERS HAVE NOT STUDIED THE APPORTIONING BODY WE CANNOT 
MAKE NN RECOMMENDATIONS IN THAT AREA. AT THE PRESENT TIME, LOCAL 
LEAGUES ARE EXAMINNG THE PROBLEMS ASSOCIATED WITH APPORTIONMENT 
AND DISTRICTING.WE HOPE TO DEVELOP A STATE POSITION WHICH WILL • 
ENABLE US TO TAKE AOTION IN THE LEGISLATURE. 

WE WOULD LIKE TO REPEAT AGAIN OUR APPRECIATION OF THE HARO WORK 
AND EXCELLENT RESEARCH DONE BY THE REVISION COMMISSION. IT HAS 
ADDED GREATLY TO OUR UNDERSTANDING OF THE CONSTITUTION. • 

• 

• 
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65 S. Fourth Street Columbus, Ohio 43215 614·469·1505 

OCTOBER� 5, 1976 

TO:� OHIO CONSTITITUTIONAL REVISION COMMISSION 
-

FROM:� JANE ANDERSON - JUSTICE DIRECTOR 
JOAN LAWRENCE - PRESIDENT, LEAGUE OF WOMEN VOTERS OF OHIO 

THE LEAGUE OF WOMEN VOTERS OF OHIO WISHES TO ENDORSE THE RECOMMENDA�
TION OF THE WHAT'S LEFT COMMITTEE CONCERNING REVISION OF ARTICLE I I,� 
SECTION 41 OF THE OHIO CONSTITUTION WHICH DEALS WITH PRISON LABOR.� 
WE STRONGLY URGE THAT THIS RECOMMENDATION BE ACCEPTED BY THE FULL� 
COMMISSION AND PASSED ON TO THE GENERAL ASSEMBLY FOR ACTION.� 

THE PROPOSED AMENDMENT WOULD HAVE THE BENEFICIAL EFFECT OF LEAVING� 
THE REGULATION OF PRISON LABOR TO THE GENERAL ASSEMBLY. THE LEAGUE� 
OF WOMEN VOTERS OF OHIO BELIEVES SUCH REGULATION TO BE BENEFICIAL� 
FOR THE FOLLOWING REASONS:� 

FIRST, IT WOULD ELIMINATE ANY POSSIBILITY OF A CONSTITUTIONAL� 
CHALLENGE TO PRESENT WORK-RELEASE AND WORK-FURLOUGH PROGRAMS,� 
WHICH MIGHT 8E RAISED UNDER THE PRESENT CONSTITUTiONAL WORD�
ING~ SUCH PROGRAMS HAVE PROVED BENEFICIAL FOR A NUMBER OF� 
REASONS. THEY REDUCE COSTS TO THE STATE BY REDUCING WELFARE� 
PAYMENTS AND THE COSTS OF INSTITUTIONALIZATION, StNCE THE� 
PRISONER IS ABLE TO CONTRIBUTE TO HIS FAMILY'S SUPPORT AND� 
THE COST OF INSTITUTIONALIZING HIM. THESE PROGRAMS ALSO SERVE� 
TO REHABILITATE THE PRISONER BY PERMITTING A CONSTRUCTIVE RE�
ENTRY INTO SOCIETY. LAST, BUT NOT LEAST, THESE PROGRAMS PRO�
VIDE ONE IMPORTANT SOLUTION TO THE SERIOUS CRISIS OF PRISON� 
OVERCROWDING.� 

SECONDLY, THE PROPOSED AMENDMENT WOULD NO LONGER FORBID COM
PETITION BETWEEN PRISON LABOR AND PRIVATE LABOR AS DOES THE 
PRESENT WORDING OF THE CONSTITUTION. LACK O~ MEANINGFUL WORK 
IN PRISONS IS ONE OF THE MOST SERIOUS OBSTACLES TO RESOCIALI
ZATION OF OFFENDERS AND ONE OF THE MAIN CAUSES OF PRISON UN
REST. SOME KINO OF REGULATED COMPETITION WOULD PROVIDE THE 
DEPARTMENT OF REHABILITATION AND CORRECTION WITH AN INVALUABLE 
REHABILITATIVE TOOL THAT IS CURRENTLY PROHIBITED. LEAVING THE 
REGULATION OF SUCH COMPETITION TO THE GENERAL ASSEMBLY WOULD 
HAVE THE ADDED ADVANTAGE OF GIVING GREATER FLEXIBILITY TO ALLOW 
FOR ADAPTATIONS TO MEET CHANGING CONDITIONS. 

•� 
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TO: OHIO CONSTITUTIONAL REVISION COMMISSION PAGE 2 10/5/76 

THIS RELATES TO OUR 
THE LEAGUE OF WOMEN 

THIRD POINT IN FAVOR OF THE PROPOSED AMENDMENT. 
VOTERS HAS LONG SUPPORTED THE CONCEPT THAT CON • 

STITUTIONAL LAW SHOULD DEAL WITH FUNDAMENTAL PRINCIPLES AND THAT 
SPECIFIC REGULATIONS SHOULD BE LEFT TO STATUTORY LAW. THE PARTICULAR 
PROVISIONS OF THE PRESENT ARTICLE I I, SECTION 41 DEAL WITH SPECIFIC 
SUBJECTS THAT ARE MORE PROPERLY 

WE HOPE THAT YOU WILL CAREFULLY 

CONTAINED IN 

CONSIDER THE 

STATUTES. 

MERIT OF ALL OF THESE • 
ARGUMENTS IN FAVOR OF THE PROPOSED AMENDMENT. THANK YOU FOR YOUR 
ATTENTION TO THIS IMPORTANT MATTER. 

• 

• 

• 

• 

• 

• 
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•� October 25, 1976 

TO:� The Constitutional Revision Commission 

• FROM: Michael Kindred, ProJect Director, Develonmental 
Disabilities Law Reform Project and Associate Dean, .. ~ 

College of Law, The Ohio State University 0\ \' 
\ \ \ l 

SUBJECT:� Amendments to Article VII, Section 1, I \ -, 

Ohio Constitution ~ \ 

• 
INTRODUCTION 

At the October 5, 1976, meeting of the Constitutional 
Revision Commission, various concerns were expressed regarding 
the What's Left Committee's recommendations for Article VII 

• 

• 51. This memorandum will describe the legal underpinnings of 
the proposed amendments. While their adoption is unquestionably 
a policy decision, strong arguments can be made that the 
principles behind them are already implied by the federal due 
process clause, as interpreted by numerous court decisions. 

• 

Inaction at the state constitutional level will not 
ultimately shield Ohio from the enforcement of these federal 
rights, even if their implementation were to cause the increased 
administrative burdens that some fear. It is thus already 
past the point at which much can be accomDlished by resisting 
the trend toward recognition of the supremacy of nersonal 

• 

rj.~hts in the area of civil commitment. The weight of consti
tutional authority for these rights increases yearly; the 
Supreme Court has only recently begun to make its contribution 
in this field and there is little to indicate that the Court will 
reverse the progress that has been made. 

The concept that public institutions are not a place to 
warehouse people is an idea whose time has come. 

• 
The Ohio legislature has recognized the need for correcting 

the abuses of the past by enacting Senate Bill 336 and House 
Bill 244, which go far beyond the words of the proposals before 

• 

this Committee. The right to treatment or habilitation in the 
suggested amendments to Article VII §l, therefore, will cost 
the taxpayers nothing extra. It will only make concrete the 
bottom-line of this established constitutional right, expressing 
Ohio's support for the rights of its disabled citizens. 

This memorandum will address the propriety of the committee 
proposal to amend Article VII, §l of the Ohio Constitution in 
three segments. Each will discuss the merits of a particular 
sentence of the committee recommendation. 

• 
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1. 

Facilities for and services to cersons who, 
by reason of disability or handicap, require 
care,trcatrnent, or habilitation shall be 
fostered and sunoorted by the state. 

'J'h:!.;.; r;entenee rn8.kes only two chanp;es from crcsent 
cnn~tjtutional IHn~uu~e that are significant. First, the 
Inbt~13 pl<1.Ccd on the persons to be served by the institutions 
have> been T!1odernized fOf' purposes of accuracy and non-
stj~matization. This was done by Kansas in 1972, changin~ 

lanpuage very similar to the current Ohio provision (Kans. 
Canst. Art. 7 §l (Supp. 1975)); see also the ~Uchigan---
ConGtitution, Art. 8 ~8 (West 1967). Second, the term 
"institut:ion ll has been replaced by lIfacilities and services,lI to 
make clear that the policy of state support for the handicapped 
need not be physically tied to particular institutional buildings. 
In Rtate ex. reI. Walton v. Edmondson, 89 Ohio St. 351, 361-62 
(19r3~the Ohio Supreme Court said: lIt'/e think it clear that 
by the use of the word 'institutions' in Section 1 of Article VII 
of the Constitution, it was intended to designate the places 
where, and the means by which, the afflictions of the persons 
referped. to may be relieved.. "Thus, even the current 
section has been interpreted to rerer to more than the main
tenance of physical structures: the new proposal would only 
clarify the meaninp;. 

In theory, the lIfoster and support" languag;e might suggest 
a stale oblj~ation to provide services to the handicapped. 
However, no cases could be found in Ohio, or in approximately 
twenty jurisdictions with similar provisions, in which the 
clause has been so interpreted. While the current constitu
tion Inandates that the state care for its insane residents in 
some manner, it has been held that this provision " . . . is 
not self-executing, and that the mode in which such institu
tions are to be fostered and supported is left to the discretion 
of the general assembly." State ex. reI. Price v. Huwe, 105 
Ohio St. 30~, 307 (1922); see alsO-State ex. rel~ Goebel v. 
Brown, 4 Ohio L. Abs. 333 TCt. App. 1926)-.- ---

As in other states, the bulk of the Ohio liti~ation 
arising under this section has involved a constitutional challenge 
to the state statute requiring payment by patients or their 
relatives for their institutional care. The Ohio statutes have 
been upheld: Bureau of Support v. Kreitzer, 16 Ohio St.2d 147 
(1968); State ex. rel-.-Price v. Buwe, supra; State v. Kiesewetter, 
37 Ohio St. 54D(1'81f2); Annotation at 20 A.L.R.3d 3"6"9, 389-91 
(1968). - -

Since the '·foster and support 11 languap;e has been given such 
a permissive interpretation, allowing broad discretion in the 
legislative response, it should be seen simply as a statement 
of a state policy goal. As such, this recommendation of the 
Commjttee deserves support. 
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• Nevertheless, if the Cowoission is concerned that this 
lanp;uage may be interpreted to have teeth, several alternatives 
exist: 

(1) The "shall" could be converted to "may." 

(2) The words "and support" could be deleted.• (3) The sentence could be deleted. 

• 
The crltical portion of the Committee's recommendations 

are in the second and third sentence. It is critical that 
concern about the first sentence not divert attention from the 
independent importance of the second and third sentence. 

• 
II. 

• 
Disabled or handicapped persons shall not be 
civilly confined unless, nor to a greater 
extent than, necessary to protect themselves 
or other persons from harm. 

• 
This second sentence, in contrast to the first, expresses 

a substantive constitutional right by prohibiting involuntary 
civil commitment except where premised upon a finding of danger
ousness. Althoughsuch a provision would be new to the Ohio 
Constitution, it is hardly a novel idea in federal constitu
tional law that a finding of dangerousness is essential to 
justify civil confinement. The United States Supreme Court in 
O'Connor v. Donaldson, 422 U.s. 563, 575 (1975) recently 

• declared:- "A finding of 'mental illness' alone cannot justify 
a state's locking a person up against his will and keeping him 
indefinitely in simple custodial confinement . . . . (T)here 
is still no constitutional basis for confining such persons 
involuntarily if they are dangerous to no one and can live 
safely in freedom." 

• 

• 
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This crucial holding merely reflects the stances taken by 

a variety of federal courts in the last several years. Locally, 
Davis v. Watkins, 384 ~.Supp. 1196 (N.D.Ohio 1974) established 
Uw -r(~(Tufr;-ement that a person could not be confined at Lima 
state Hospital unless " ... there is an extreme likelihoorl 
that 11' the individual is not conf'i.ned he will do immediate 
bar'Jn to himself or others." In Lynch v. Baxley, 386 F.Supp. 378 
(rv'I.D.1\la. 197 Li), the court required a similar" ... real and 
pre:::;cnt threat of substantial harm." See also, Cross v. Harris, 
~18 F.2d 1095 (D.C.Cir. 1969) and Dixon V.-Attorney General, 
325 F.Sunp. 966 (M.D.Pa. 1971). Bell. v.-WayneCounty General 
HOfjpital, 384 F.Supp. 1085 (E.D.Mich. 1974) wel'lexpresses the 
rationale behind the 'dangerousness' standard: " ... to 
validate the 'massive curtailment of liberty' which involuntary 
commitment occasions, the basis for confinement must lie in 
threatened or actual behavior stemming from the mental disorder, 
and of a nature which the state may legitimately control, viz., 
that of causing; harm to self or others." The phrase "massive 
curtailment of liberty" was taken from Humphrey v. Cady, 405 
u.s. 504 (1972), in which the Supreme Court expressed its 
approval of the Wisconsin "danfSerousness" requirement. See 
a.lso, Lessard v. Schmidt, 3}t9 F.Supp. 1078 (D.His. 1972 )",
Jackson-v. IndIal1a"~-""'ln)b·U.S. 715 (1972), Baxstrom v. Herold, 
3rr3~S.-lOr-rf9bb), and State v. Krol, 344 A.2d-2rrg (N.J.
1975). - -

These federal cases turn on the notion of substantive due 
process, requiring that the state act in pursuance of a legiti
mate f,overnmenta.l purpose to justify the withdrawal of freedom. 
As an aspect of the state police power, that would be fulfilled 
only in the situation whe~there is a real and present danger 
of harm. The Ohio Constitutional Revision Commission has the 
option of recognizing this constitutional principle and making 
it an explicit part of the state constitution. 

III. 

Such persons, if civilly committed, have a 
right to habilitation or treatment. 

This proposed sentence also is a distillation of federal 
const1tutional law. It is the other side of the substantive 
due process coin: if the state chooses the "benevolent " civil 
commitment process for a dangerous individual, it obligates 
itself to provide the treatment or habilitation which distin
guishes civil from criminal commitment. In Sas v. Maryland, 
331~ F. 2d 506 (4th Cir. 1964), the court recognized this impera
tive. The Maryland statute providing for the confinement of 
defGctive delinquents 

would substitute psychiatric treatment for 
punishment in the constitutional sense and would 
free them from confinement, not when they have 
"paid their debt to society," but when they have 
been sufficiently cured to make it reasonably 
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safe to release them. With this humanitarian 
and progressive approach to the problem no person 
who has deplored the inadequacies of conventional 
penolog:tcal practices can complain. But ... 
it can become a mere device for warehousing the 
obnoxious and antisocial elements, of society .. 

Deficiencies in staff, facilities and 
finances would undermine the efficacy of the 
Institution and ultimately the constitutionality 
of its application. 

The United States Supreme Court echoed this view of the 
unconstitutionality of "warehousing" persons in Jackson v. 
Indiana, 406 U.S. 715 (1972), stating: IIAt the reas~due 
process requires that the nature and duration of commitment 
bear some reasonable relation to the purpose for which the 
individual is committed." 

In the past ten years, the federal courts have gone well 
beyond the tentative questionin~ of Sas ~. Maryland, sunr~, 

in virtually unanimous recognition of a constitutional right 
to treatment or habilitation for civilly committed institu
tional residents. In the landmark case of Wyatt v. Stickney, 
325 F.Supp. 781 (M.D.Ala. 1971), the court held that mentally 
ill patients "... have a Constitutional right to receive 
such individualized treatment as will give each of them a 
reasonable opportunity to be cured or to improve his or her 
mental condition." In a later order (344 F.Supn. 387 (197?», 
the same court extended this right to the retarded: "Because 
the only constitutional justification for civilly committing 
a mental retardate is ... habilitation, it follows ineluctably 
that once committed, such a person is possessed of an inviolable 
constitutional right to . . . such individual habilitation as 
will give each of them a realistic opportunity to lead a more 
useful and meaningful life and to return to society." An 
Ohio federal court in Davis v. Watkins, 384 F.Supp. 1196 
(N.D.Ohio 1974) ordered treatment for persons confined at Lima 
State Hospital in accordance with the standards expressed by 
the Wyatt decision. Numerous other courts have also found a 
constitutional right to treatment for the institutionalized 
in a variety of contexts; among the~ are Humphrey v. Cady, 
405 U.S. 504 (1972); Wyatt v. Aderholt, 503 F.2d l305-r5th Cir. 
1974); Donaldson v. O'Connor, 493 F.2d 507 (5th Cir. 1974); 
Covington ~. HarrIs, 419 F.2d 617 (D.C.Cir. 1969); Welsch ~. 
Likins. 373 F.Supp. 487 (D.Minn. 1974); Stachulak v. Cou~hJin, 
364 F.~upp. 686 (N.D.Ill. 1973); Horacek v. Exon~ 357-~.Sunp. 
71 (D.Neb. 1973); Martarella V. Kelley, 349 F.Supp. 575 (S.D.N.Y. 
1972); Nason ~. Bridgewater State Hospital~ 233 N.E.2d 908 
(Mass. I9b8T. 

The criminal process is available to take a person out of 
society for the sake of isolation alone. Pursuing a civil 
commitment policy for the purpose of therapy ~nd then denying 
the therapy" ... violates the very fundamentals of due process": 
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, 
Wyatt v. Stickney, 325 F.Supp. at 785. Otherwise mental 
lnst.i.tuti.ons-·become rner'e prJsons. 

•In con s j oer·i.nr: the T;l'OPO fled Ohio con Bt i. t ut ional revi sion, 
1. t TIlll ;-:1.. ['h·g'\., be reaLi. zC:d t hat no y·tght to treatment. is 
guarntlt,0ed to all mentally ulsabJcd individuals, only to those 
c 1. v LLI y Gonf:i.rJC'u agal fist their wi 11. Thi s narrow f.';l'OUP will 
not bnnv..rupt the state treasury in obta.ining treatment or 
habi:L:itatlon. • 

The question may arise as to the need for state constitu
tjonal change, since the Ohio Legislature has already enacted 
the ri~ht to treatment. In fact, the Legislature has gone far 
beyond the current constitutional proposal, regardin~ tIle promise 
of services to the mentally 111 (Sub. H.B. 244, ~5122.27 •(Pa~e's ]976 Legis. Bull #3» and the mentally retarded (§5123.85 
(Pa~c's Supp. 1975). The What's Left Committee proposes only 
to provide a bottom-line guarantee to insure against potential 
hasty legislative alterations. While the federal courts remain 
open to enforce these cr1 tical rir,hts, Ohi.o, of course, is 
an autonomous unit and may \'l1.sh as a policy matter to express •its support for, and constitutionally guarantee, the rights of 
its mentally disabled citizens on the state level. 

Other states have already seen fit to include such promises 
in their constitutions. Missouri (Article 4 ~37(a) (Vernon's 
Supp. 1976» requires that "(t)he Department of Mental Health •... shall provide treatMent, care, education and training 
for persons suffering from mental illness or retardation . . 

II The Mississippi Constitution (A~t. 4 §86 (1972» orders 
the l~gislature II • • • to provide by law for the treatment 
and care of the insane .. .. " Indiana (Art. 9 §l (Burns
1955» and Arkansas (Art. 19 §19 (1947) have similar promises •of treatment. It is time for Ohio to recognize the consti
tutional dimension of this right and to impress it upon Ohio's 
constitutional law. 

• 

• 

• 
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, e<"'> Car/toll N. Wcber, f:xecu!ivc Dircctor 

Fabric of ec\)~ (6/4) 885.9590 

TO:� What's Left Committee, Ohio Constitutional Revision Commission 

FROM:� Robert S. Graetz, Jr. 
Legislative Representative 

RE:� Apportionment 

A new proposal has come to our attention, offered personally by David 
Horn, a member of Common Cause. That proposal would not attempt to 
change the body of persons responsible for Apportionment, but would 
instead provide that additional plans' for Apportionment could be sub
mitted by groups of citizens, with the Apportionment Board being re
quired to adopt the plan which is most compact; its own or one sub
mitted by a group of citizens. 

There are two possible approaches to accomplish this. One is to spell 
out the mathematical formula and the details of the procedure in the 
Constitution. The second is to adopt language similar to what I am 
proposing as an addition to Article XI Section I, after the second para
graph. 

Any group of electors of the state of Ohio may, in a 
manner prescribed by law submit to the persons respon
sible for Apportionment a plan for establishing the 
boundaries of each of the ninety-nine House of Repre
sentatives districts and the thirty-three Senate dis
tricts. If such plan is found by mathematical com
putation to be more compact than the plan adopted by 
the persons responsible for Apportionment and is in 
compliance with other requirements of this Article, 
the plan submitted by the group of electors shall be 
adopted in its stead. If more than one such plan is 
submitted, the plan found by mathematical computation 
to be most compact shall be adopted. 

This proposal does not deal with two other issues which must be decided 
upon separately. (l)The Apportionment Board could still be given the 
responsibility of drawing the Congressional district lines. If so, the 
language in my proposed amendment could also reflect that. (2)The issue 
of making the legislative districts divisions of Congressional districts 
would need much more extensive language changes. Although the Ohio 
Council of Churches has no pOSition on either of the issues, I personally 
favor both of them. 

Neither I nor any member of my staff will be able to attend your meeting 
on January 10. We shall, however, be in a meeting in our office, and if 

• 
you wish to contact me here, please feel free to call • 
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Ohio Constitutional Revision Commission 
1!'cbruary 4, 1977 • 

Article II, Section 35� 
Workmen's Compensation: Private Insurance� 

At the December 7 Commission meeting, the staff was abked to research the 
question whether the language of section 35 of Article II prohibits the General 
Assembly from permitting private insurance companies to compete with the state 
fund in providing workmen's compensation coverage, and, if it does, to suggest 
suitable constitutional language to remove the prohibition. 

Ohio is one of six states (Nevada, North Dakota, Ohio, Washington, West Virgin
ia, and Wyoming) having a state "monopolistic" workmen's compensation system, also 
known as an "exclusive" state fund. In these six states, private insurance companies 
are not permitted to compete with the state fund in providing workmen's compensation 
coverage. However, three of the six states, including Ohio, do permit some employers 
to be self-insurers. In Ohio, self-insurers must be approved as to financial capa
bility, must pay benefits to injured workers or the dependents of killed workers at 
least equal to the benefits obtainable through the state fund, and must post adequate 
security to assure continuation of financial capability to pay. And in Ohio, as a 
result of a 1951 statute, self-insurers are permitted to secure indemnity insurance 
to cover workmen's compensation losses of over $50,000 from any one disaster or 
event. Companies offering such indemnity contracts are not permitted to represent 
an employer in the settlement, adjudication, determination, allowance, or payment 
of claims. This 1951 statute permitting limited indemnity insurance was an amend
ment to the Code section (now section 4123.82 of the Revised Code) that otherwise 
prohibits insurance coverage of workmen's compensation loss or liability. 

The workmen's compensation section of the Ohio Constitution, section 35 of 
Article II, was adopted in 1912 and the history, background, and reasons for adding 
it to the Constitution have been detailed in a prior memorandum. The statute passed 
after the 1912 amendment permitted employers to be self-insurers in spite of the 
language of the section to the effect that "laws may be passed establishing a state 
fund to be created by compulsory contribution thereto by employers, and administered 
by the state •••• " and the Ohio Supreme Court upheld the constitutionality of :.the 
statute permitting self-insurers in 1917 in the case of State ex reI. Turner v. 
U.S.F. & G., 96 Ohio St. 250. Since employees were entitled to the same benefits 
whether paid by the state fund or paid directly by the employer, the court could 
find no constitutional infirmity on the basis of equal protection, and further de
clared that the language of section 35 providing for a state fund from which com
pensation was to he paid was permissive, not mandatory. Turner v. U.S.F. & G. was 
an effort by the Attorney General to oust insurance companies from writing insurance 
to indemnify employers who had been permitted to become self-insurers from losses 
suffered as a result of workmen's compensation payments. The decision upheld the 
constitutionality of the self-insurance provision and, at least by implication, ap
proved the indemnity insurance contracts. Indemnity insurance was then permitted 
by statute providing it covered the same payments for expenses and compensation pro
vided by law, and was not permitted to indemnify the employer for any other civil 
liability. 

In 1917, shortly before the decision in the U.S.F. & G. case, the General Assem
bly amended the statute permitting limited insurance coverage and declared all such 
contracts of insurance or indemnity void. It prohibited the licensing, in Ohio, of 
an insurance company to transact such insurance. Subsequently, a self-insuring 
employer who had entered into an indemnity contract, admittedly valid when entered 
into, was required to cancel his insurance and contended that such a requirement was 
unconstitutional. The Supreme Court, in Thornton v. Duffy, 99 Ohio St. 120 (1918) 
upheld the statute and the rules making all insurance contracts void, and upheld 
the requirement that existing contracts be cancelled. Judge Donahue, who wrote the 
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decision, stated that the statute permitting indemnity insurance was valid when 
enacted, but just as valid was the statute prohibiting the insurance. He then went 
on to declare that the constitution contemplates "one insurance fund, to be adminis

1t� tered by the state out of which fund compensation shall be paid to workmen and their 
dependents for death, injuries, or occupational diseases occasioned in the course of 
employment." 

"If insurance is desired," continues the decision, "the state will furnish it •••• 
for it would not only be arbitrary, unfair, and without purpose to permit some em

•� ployers of labor to enter into contracts of insurance •••• and compel all other em
ployers to contribute to the state insurance fund, but it would also hinder and 
perhaps utterly demoralize the method and defeat the object and purpose of the creation 
of such a fund." 

This language of Judge Donahue went beyond the necessity of the decision, which 

• 

• only required the Court to find that the General Assembly had the power to permit or 
prohibit insurance, as it saw fit. Moreover, taken literally, the language could 
cast doubt on the self-insurance feature of the Ohio workmen's compensation law, which 
was apparently not the intention of Judge Donahue, and on the 1951 amendment permit
ting indemnity insurance for self-insurers of losses, over $50,000 for one disaster 
or event. 

• 

It is not possible to reach a firm conclusion about the constitutionality of a 
statute permitting private insurance companies to compete with the state fund in pro
viding workmen's compensation coverage, since that question has not been decided by 
the Ohio Supreme Court. The language in Thornton v. Duffy is negative, but that might 
or might not be the conclusion reached if the matter were squarely before the Court. 

The attached� draft is suggested as offering the broadest options to the General 
Assembly in terms of providing for workmen's compensation coverage by the state fund, 
by insurance, or directly by the employer. 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 
January 27, 1977 • 

Article II, Section 35 

Section 35. For the purpose of providing compensation to workmen and their • 
dependents, for death, injuries or occupational disease, occasioned in the course of 

such workmen's employment, laws may be passed estab1ishiQg a state fund to be 

created by compulsory contribution thereto by employers, and administered by the state, • 
determining the terms and conditions upon which payment shall be made therefrom~ AND 

lAWS MAY BE PASSED PERMUTING THE PAYMENr OF COMPENSATION AS REQUmp BY lAW EITHER 

DIRECTLY BY THE EMPLOYER OR THROUGH THE STATE FUND OR OTHER SYSTEM OF INSURANCE, • 
SUBJECT TO SUCH TERMS AND CONDITIONS AS THE lAW PROVIDES. Such compensation shall 

be in lieu of all other rights to compensation, or damages, for such death, injuries, 

or occupational disease, and any employer who pays the premium or compensation pro • 
vided by law, passed in accordance herewith, shall not be liable to respond in dam

ages at common law or by statute for such death, injuries or occupational disease. 

Laws may be passed establishing a board which may be empowered to classify all • 
occupations, according to their degree of hazard, to fix rates of contribution to 

such fund according to such classification, and to collect, administer and distribute 

such fund, and to determine all rights of claimants thereto. Such board shall set • 
aside as a separate fund such proportion of the contributions paid by employers as 

in its judgment may be necessary, not to exceed one per centum thereof in any year, 

and so as to equalize, insofar as possible, the burden thereof, to be expended by • 
such board in such manner as may be provided by law for the investigation and pre

vention of industrial accidents and diseases. Such board shall have full power and 

authority to hear and determine whether or not an injury, disease or death resulted • 
because of the failure of the employer to comply with any specific requirement for 

the protection of the lives, health or safety of employes, enacted by the General 

Assembly or in the form of an order adopted by such board, and its decision shall be • 
final; and for the purpose of such investigations and inquiries it may appoint refer

ees. When it is found, upon hearing, that an injury, disease or death resulted be

cause of such failure by the employer, such amount as shall be found to be just, • 
J::?"YC 
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not greater than fifty nor less than fifteen per centum of the maximum award 

established by law, shall be added by the board, to the amount of the compensation

• that may be awarded on account of such injury, disease, or death, and paid in like 

manner as other awards; and, if such compensation is paid from the state fund, the 

premium of such employer shall be increased in such amount, covering such period of 

• time as may be fixed, as will recoup the state fund in the amount of such additional 

award, notwithstanding any and all other provisions in this constitution. 

•� 
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Ohio Constitutional Revision Commission 
What's Left Committee • 
February 7, 1977 

Apportionment 
Article XI, Section 1 

At the December 7 Commission meeting, Mr. John McElroy presented a new appor
tionment proposal to the Commission, and, after discussion of both the What's Left 
Committee recommendation and Mr. McElroy's proposal, the matter was rereferred to 
the committee for further consideration. 

The committee has met twice, and has given careful consideration to Mr. McElroy's 
suggestions and to the comments of Commission members at the December 7 meeting. 
The committee recommends a revised proposal for Section 1 of Article XI, and also 
submits Mr. McElroy's proposal as an alternate, believing that the committee version 
is to be preferred but that Mr. McElroy's proposal has much merit and would be an 
improvement over the present provisions. 

The recommended committee proposal, attachement No.1, differs from the origi
nal as follows: 

1. Congressional redistricting by the Apportionment Commission is optional 
with the General Assembly rather than constitutionally mandated. The Apportionment 
Commission would consist of five rather than seven persons (eliminating the two per
sons appointed by representatives to Congress) and, if the General Assembly chooses 
to place the responsibility of congressional redistricting with the Apportionment 
Commission, the law could provide for the addition of two persons, not of the same 
party, chosen by representatives to Congress, to the Apportionment Commission. 

2. The proposal specifies that the Apportionment Commission appoint its own 
staff, and that the General Assembly provide adequate funds to operate the Commis
sion, including staff. This is intended to assure that the Commission staff will 
be independent and responsible to the Commission. 

3. The proposal modifies the timetable for adoption of a new apportionment 
plan somewhat in order to re~uire publication of a tentative proposal at least four 
weeks prior to the adoption of a final plan, in order to offer an opportunity for any 
person or group to comment, criticize, or offer modifications of the plan. The 
committee borrowed this idea from Mr. McElroy's proposal, which seemed to receive 
favorable comment at the Commission meeting and which the committee believes to be 
an excellent idea. The Commission meetings would be required to be public meetings, 
and all the records and documents of the Commission would be open to public inspection, 
both during the time the Commission is completing its task and for at least 180 
days in the office of the Secretary of State after the final plan is adopted. It 
is the committee's intention to make the whole apportionment process as open as 
possible. 

The main features of Mr. McElroy's proposal,attachement No.2, were discussed 
at the last Commission meeting. They are: 

1. Retention of the present Apportionment Commission, consisting of the Gov
ernor, Auditor, Secretary of State, and two persons (of opposite political parties) 
chosen by the legislative leaders. 

2. The appointment of staff with political affiliation, in the same number 
and proportion as the members of the Commission. The Commission majority would 
name the staff director and two assistants of its own political party and two staff 
assistants of the opposite political party. The General Assembly would provide by 
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• 
law for "such qualifications and prior reconnnendations or approvals" as would be 
required of the staff, and for an oath of office, compensation of staff, and office 
and facilities as required. The proposal details the method in which the staff is 
required to report the plan it develops to the apportioning persons, and the amend
ment of such plan by the apportioning persons. 

• 
3. The plan is required to be published and otherwise exposed to public review 

and connnent for at least four weeks, at the end of which time the apportioning per
sons meet and consider all criticisms, suggestions for amendment, staff analyses of 
the criticisms and proposed amendments, and the constitutional requirements, and 
adopt, after amendment - if it chooses, by a majority of the total number, the plan. 

4. As in the revised connnittee proposal, congressional redistricting could be 
assigned to the apportioning persons by the General Assembly. 

• 

• 

•� 
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Ohio Constitutional Revision Commission Attachment No. 1 
What's Left Committee • 
January 31, 1977 

Article XI, Section 1 

• 
Section 1. THE APPORTIONMENT COMMISSION SHALL DIVIDE IRE STATE INTO DISTRICTS 

FOR THE ELECTION OF MEMBERS TO THE OHIO HOUSE OF REPRESENTATIVES AND SENATE IN 

ACCORDANCE WITH THE REQUIREMENTS OF THIS f,0NSTITUTION AND OF THE fONSTITUTION OF • 
THE UNITED STATES. MEMBERS OF THE COMMISSION SHAlL BE APPOINTED IN THE YEAR ONE 

THOUSAND NINE HUNDRED EIGHTY-ONE AND EVERY TENTH YEAR THEREAFTER. ONE MEMBER SHALL 

BE APPOINTED BY EACH OF THE FOLLOWING: ~fte-~e~e~fte~r-a~eiee~-ej-ee8ee;-eee~e~8~~-ej • 
e~8ee;-efte-~e~eeft-efte8eft-~y the speaker of the house of representatives~ 8fte the 

leader in the senate of the political party of which the speaker is a member, and efte 

~e~eeft-efte8eft-&y the legislative *e8ee~8 LEADER in efte EACH ewe-fte~ee8 HOUSE of the • 
major political party of which the speaker is not a member 8ft8~~-&e-~fte-,e~8efte-~e-

THE FOUR MEMBERS SHALL BE APPO INTED ON OR BEFORE ~CH 1 OF THE DES IGNATED • 
YEAR, AND THEIR NAMES SHALL BE FILED WITH THE SECRETARY OF STATE. THEY SHALL MEET 

NOT lATER THAN ~PRIL 1 AT A TIME AND PlACE FIXED BY THE SECRETARY OF STATE, WHO SHALL 

CALL THE MEET ING. THE FOUR MEMBERS SHALL SELECT, BY THE AFFIRMATIVE VOTE OF AT • 
LEAST THREE MEMBERS, A FIFTH MEMBER WHO SHALL BE CHAIRMAN. IF THEY HAVE NOT SELECTED 

THE FIFTH MEMBER BY !:!AY 1, EACH MEMBER SHALL, ON THAT DATE, SUBMIT TO THE SECRETARY 

OF STATE THE NAME OF ONE PERSON, OTHER THAN A MEMBER, TO BE THE FIFTH MEMBER AND • 
THE NAME OF THE FIITH MEMBER SHALL BE CHOSEN BY LOT BY THE SECRETARY OF STATE FROM 

AMONG THE NAMES SO SUBMITTED. FAILURE TO SUBMIT A NAME IS DEEMED A WAIVER OF THE 

RIGHT TO SUBMIT A NAME. NO ELECTED OR APPOINTED PUBLIC OFFICER SHALL SERVE AS A • 
MEMBER OF THE COMMISSION. A VACANCY IN THE COMMISSION SHALL BE FILLED IN THE SAME 

MANNER AS THE ORIGINAL APPOINTMENT. THE CHAIRMAN SHALL CONVENE THE COMMISSION AS 

OFTEN AS NECESSARY PRIOR TO AUGUST 1 FOR THE PURPOSE OF ORGANIZrnG, SELECTING STAFF, • 
SECURING OFFICES AND EQUIPMENT, AND SIMILAR MATTERS. 

8~eft-,ereefte;-e~-8-M8;eri~~-ej-~fteir-ft~~er; THE APPORTIONMENT COMMISSION shall 

meet and establish in the manner prescribed in this Article the boundaries for each • 
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of ninety-nine house of representative districts and thirty-three senate districts. 

S~eft THE FIRST SUCH meeting shall convene eft-8-e8ee-ee8~~ftaeee-ay-efte-~e¥e~fte~AT 

•� THE CALL OF THE CHAIRMAN between August 1 and 8eeeae~-~ !UGUST 10 in the year one 

thousand nine hundred 8e¥eftey-efte EIGHTY-ONE and every tenth year thereafter. The 

~e¥e~fte~ CHAIRMAN shall give 8~eft-~e~8eft8 THE MEMBERS two weeks advance notice of 

•� the date, time, and place of such meeting. THE COMMISSION SHALL MEET AS OFTEN AS 

NECESSARY IN ORDER TO COMPLETE AND PUBLISH A TENTATIVE APPORTIONMENT PLAN NO LATER 

THAN .§.EPTEMBER 15. NO SOONER THAN FOUR WEEKS AFTER PUBLICATION OF THE TENTATIVE 

•� PLAN, THE COMMISS ION SHALL MEET FOR THE PURPOSE OF ADOPTING A FINAL PLAN, AND SHALL 

CONSIDER THE COMMENTS, CRITICISMS, AND ALTERNATE PROPOSALS SUBMITTED BY ANY PERSON OR 

GROUP TO THE TENTATIVE PLAN. THE COMMISSION SHALL ADOPT A FINAL PLAN NO LATER THAN 

•� QCTOBER 20. THE CONCURRENCE OF AT LEAST A MAJORITY OF THE MEMBERS OF THE COMMISSION 

IS� NECESSARY FOR THE ADOPTION OF BOTH THE TENTATIVE AND THE FINAL PLANS. 

THE FINAL PLAN SHALL BE FILED WITH THE SECRETARY OF STATE WHO 'llfte-~e¥e~fte~ shall 

•� cause the apportionment to be published no later than October ~ 25 of the year in 

which� it is made, in such manner as provided by law. 

MEMBERS OF THE APPORTIONMENT COMMISSION SHALL SERVE WITHOUT COMPENSATION BUT 

•� SHALL BE RE IMBURSED FOR ACTUAL AND NECESSARY EXPENSES. THE GENERAL ASSEMBLY SHALL 

APPROPRIATE� MONEY FOR THE OPERATION OF THE COMMISSION, INCLUDING STAFF. 

ALL MEETINGS OF THE APPORTIONMENT COMMISSION SHALL BE OPEN TO THE PUBLIC. ALL 

•� COMMUNICATIONS, SUGGESTIONS, CRITICISMS, PLANS, ALTERNATE PROPOSALS, AND OTHER DOCU

MENTS RELATING TO THE PREPARATION AND ADOPTION OF THE TENTATIVE AND FINAL PLANS SHALL 

BE OPEN TO PUBLIC INSPECTION AND SHALL BE RETAINED BY THE COMMISSION DURING ITS EXISTENCE 

•� AND BY THE SECRETARY OF STATE FOR AT LEAST ONE HUNDRED EIGHTY DAYS AFTER COMPLETION 

OF� THE COMMISS ION'S WORK. 

THE APPORTIONMENT COMMISSION SHALL BE RESPONSIBLE FOR DIVIDING THE STATE INTO 

•� DISTRICTS FOR THE ELECTION OF REPRESENTATIVES TO THE !!MITED §.TATES CONGRESS WHEN SO 

PROVIDED BY LAW. SUCH LAW MAY PROVIDE FOR TWO MEMBERS TO BE ADDED TO THE COMMISSION, 

WHO SHALL BE APPOINTED BY REPRESENTATIVES TO CONGRESS AND SHALL NOT BE MEMBERS OF 

•� THE SAME POLIT lCAL PARTY. 
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Atttlc:lll",'nt n•. 2 

January 31, 1977 Submittcl1 by ~Ir. John IkE i I'U}' • 

1. The governor, ~uditor of HCate, secrotary uf ~tate, 

one person chosen by the spe;)kcr of the house of reprC'~_-nla

tivos and the leader in the sen<!te of the political part:! uf 

which the speaker is a memuer, and one person chosen by lhe 

legislative leaders in the two houses of the m<ljor pol it:ic~ll 

party of which the speaker is not a member shall be the [J"r :.
I 

sons responsible for the apportionment of this state for 

members of the general assembly. 

The first meeting of such apportioning perr;or.s in 

the year one thousand nine hundred eighty-one, and in aver; 

tenth year thereafter, shall convene in Columbus on a doLe • 
betw8en hugust 1 and August 15 designated by the governor. 

The governor shall give each apportioning person two weeks 

advance notice of the date, time and place of such meetinc;. 

By a vote of a majorit:( of l:heil: number, 5uch •apportioning persons at their first: m~:!ting shall ::p"'C':Olt i:I 

staf f director who shall be a member of the poli r.ic:l1. jJnrty 

having the largest number of mem:)ers among the apportion; :"'.1 

persons, and shall likewise appoi nt two staff assistants '-,;10 

are members of the same political party as the staff director • 
and two who are members of the major political party of ~hich 

the staff director is not a member. 'I'he staff director and 

the staff assist~nts shall have such qualific~tions and prior 

recommendations or approvals, take such oath of office, and •shall be compensated and reimbursed for expenses in such 

amounts, and provided with such working space, faciliti.es and 

equipment as shall be provided by law. 

The staff, with the assistance and under the super

vision of the staff director, shall formulate an apportionment • 
plan conforming to the requirements of this Article XI, 

• 
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• and requirements of the Conlititution of the United Stater;. 

Such plan shall be reported hy the staff director to the 

apportioning persons at a public meeting convcmeu. by the 

governor for the purpose of receiving it and attended by 

• the full staff. 'rhe cJovernor shall give one week adv;J.nce 

notice to each of the apportioning persons of the date, 

time, and place in Columbus of such meeting. 

• 
When such second meeting of the apportioning persons 

convenes, and a majority of the apportioning per"sons is found 

to be present, the governor shall call upon the staff director, 

with participation of the staff, to report and explain the 

apportionment plan developed by the staff and to respond to 

questions from the apportioning persons about its content, 

• prep aration, supporting data, and alterniltives con,;idcred 

during its development. The apportioning persons, by a 

majority of their number, may amend the staff-developed plan. 

The meeting may recess from day to day. When satisfied ~ith 

• 
the staff-developed apportionment plan, as amended by the 

apportioning persons, the apportioning persons, by a majority 

• 

of their number, shall vote to adopt it as their proposed 

apportionment of the state into house of representatives and 

senate districts. Such proposed apportionment shall thereupon 

be published and otherwise exposed to public review and com

ment for such period, not less than four weeks, and in such 

manner as shall be provided by law. 

At least one week before the end of the period so 

provided for public review and comment, the governor shall

• give notice to each of the apportioning persons of the date, 

time and place in columbus where they shall reconvene to 

• 
consider further their proposed apportionment of the state 

into house of representatives and senate districts. Upon the 

reconvening of such third meeting of the apportioning persons, 
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• 
with at least a majority of 'their number present, they s!ldll 

further consider their propo~ed apportionment, criticisms 

thereof, suggestions for amendment proposed to them, stu~f •analyses of such criticisms and proposed amendmC'nts, and the 

requirements of this Article XI and requirement:; of the Con

stitution of the United States, Sueh meeting may recess 

from time to time as deemed desirable by the governor to 

permit completed development of un apportionment plan li"."ly • 
to receive approval by at least a majority of the apr0rt~on-

ing persons. Upon motion by one of their number, dul:' secCJn<>:.1, 

the apportioning persons by a majority of their number, idld 

by a recorded yea and nay vote, shall puuliely establish an 

apportionrnQct of the utate into nincty-~inc houso of repre • 
sentatives districts and thirty-three senate districts. 

The governor shall cause the apportionment to be 

published no la·ter than October 5 of the year in which it is 

made, in such manner as provided by law. • 

•� 

•� 

•� 
1""l1 
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• (CONGIU,SS rONAL 01 s'nne'rING O[l'l'ION} 

The apportioning persons described in Section 1 

of this Article XI shall be the persons responsible for 

• apportionment of this state for representntives to thu 

Con<jrcss of the United States ~lhen so provided by law. 

•� 

•� 

• 

• 

•� 

•� 
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Ohio Constitutional Revision Commission 
What's Left Committee • 
February 7, 1977 

Article II, Section 4 
Eligibility of Legislators to Public Office 

Present Constitution 

Section 4. No member of the general 
assembly shall, during the term for 
which he was elected, unless during such 
term he resigns therefrom, hold any public 
office under the United States, or this 
state, or a political subdivision thereof; 
but this provision does not extend to of
ficers of a political party, notaries pub
lic, or officers of the militia or of the 
United States armed forces. 

No member of the general assembly shall, 
during the term for which he was elected, 
or for one year thereafter, be appointed 
to any public office under this state, 
which office was created or the compensa
tion of which was increased, during the 
term for which he was elected. 

Committee Recommendation 

•� 
Committee Recommendation 

Section 4. No member of the general 
assembly shall, during the term for 
which he was elected, unless during such 
term he resigns therefrom, hold any public • 
office under the United States, or this 
state, or a political subdivision thereof; 
but this prOVision does not extend to of
ficers of a political party, notaries pub
lic, or officers of the militia or of the 
United States armed forces. • 

• 

The What's Left Committee recommends the repeal of the second paragraph of • 
Article II, Section 4, as follows: 

Section 4. No member of the general assembly shall, during the term for which 
he was elected, unless during such term he resigns therefrom, hold any public office 
under the United States, or this state, or a political subdivision thereof; but this • 
provision does not extend to officers of a political party, notaries public, or officers 
of the militia or of the United States armed forces. 

He-Mem8e~-ei-~fte-~efte~a~-aeeem8~y-efta~~r-e••ia~-'fte-'e~.-ie.-wftieh-he~a8-e~ee'eer 

e.-ie~-efte-yea~-'he.eai~e.T-8e-appeift'ee-'e-aay-p.8~ie-eiiiee-.ftee~-'hie-8~a'eT-whieh 

eii'ee-wa8-e~ea'ee-e.-'he-eeMpeft8a~iea-ei~hieh-wa8-'ae.eaeee;-~.'ft~-'he-~e..-ie. 
wh'eft-he-wa8-e~ee'eey • 

History and Background of Section 

Article II, Section 4 as adopted by Ohio voters on May 8, 1973, was considered 

by the Commission's Legislative-Executive Committee, which recommended the amendment • 
of the first paragraph of the section, and the transfer of the second paragraph, which 

was formerly Article II, Section 19, to Section 4, with some minor wording changes but 

no substantive modification. • 
In its report to the General Assembly, the Legislative-Executive Committee 

commented on Section 19 as follows: 
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"The Commission did not consider abandoning the one year 
rule in Section 19, prohibiting appointment to office for one 
year after term. It noted that the Citizens Conference on State 
Legislatures in its general recommendations for the States has

• favored the prohibition against a legislator's accepting appoint
ment to other state office during the term for which elected and 
within a period of time after termination of his service. 1 

The Commission has substituted the term 'public office' for 
'civil office' in the portion of the section that derives from 
Section 19 because, military office haVing been excluded, defini

• tions of the two terms have been interchangeable. 
The provision from Section 19 have been rewritten to make 

style changes consistent with other parts of the Constitution by 
the elimination of the 'shall' construction where it is not used 
in a mandatory sense. The phraseology has been revised to make 
it consistent with the first paragraph of the section, and thus

• the expression that refers to 'no senator or representative' has 
been changed to read, 'no member of the General Assembly.' The 
ambiguous and archaic term, 'emoluments' has been replaced by the 
term 'compensation' ••• In recommending the substitution of 'com
pensation' for 'emoluments', the Commission intends no change in 
the meaning of the restriction. The term 'compensation' was se

• 2lected as one that covers remuneration in salary or other form. 1I 

Section 4 prohibits the appointment of a legislator to an office either created 

or the compensation of which has increased during his term, for the duration of his 

• legislative term and one year thereafter. A form of this prohibition has existed 

in Ohio's fundamental law since the beginning of statehood. The Ohio Constitution 

of 1802 stated, in Article I, Section 20: 

• "No senator or representative shall, during the time for which he 
shall have been elected, be appointed to any civil office under 
this state, which shall have been created, or the emoluments of 
which shall have been increased, during such time." 

At the same time this section was introduced in the Constitution, the power of the

• legislature was very extensive, and the executive branch was weak. The governor 

had no executive veto. The legislature chose the secretary of state, treasurer of 

state and the auditor, triennially, and chose the chief military officers. Judges

• of the supreme court and common pleas courts were elected by joint vote of both houses 

for seven year terms. The governor had no power to make appointments except as such 

power was expressly ,granted by the legislature. Article VI, Section 4 of the 1802

• Constitution enabled the general assembly to provide by law for the appointment of 

all civil officers not otherwise covered by the Constitution. In addition, the two 
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senators to the United States Senate were chosen by the General Assembly (Article I, 

Section 3, U.S. Constitution) and only the representatives to Congress were chosen 

by the electors. The prohibition of Section 20 of Article I was the only obstacle • 
to members of the General Assembly appointing themselves to the most important state 

offices. 

The prohibition of Article I, Se~tion 20 lfas the subject of considerable debate • 
at the 1851 Constitutional Convention. As originally proposed to the Committee on 

the Legislative Department, the section extended the prohibition on assuming civil 

office to elected and appointed offices for the legislator's term and one year there • 
after. The proposal contained the additional clause "nor shall any such Senator or 

Representative during his term of office be appointed or elected by the General As

•sembly to any other office whatever." Delegate Green raised an objection to the 

clause on the basis that it conflicted with the U. S. Constitution - Article I, Section 

3, which mandates the general assembly to choose senators and spells out restrictions 

on U.S. Senators (e.g. age, residency, citizenship), and Section 4, which authorizes • 
states to pass laws determining the time and place for holding congressional elections, 

but reserves the right to Congress to make or alter such regulations, except as to 

the place of choosing Senators. Mr. Green objected that Section 19 proposed an • 
additional restriction on congressmen and was therefore unconstitutional. The Con

vention agreed to delete the clause. There was extensive discussion on an amendment 

•limiting the prohibition on assuming civil office to appointments to office, removing 

the words "elected or". Arguments were advanced by Delegate Vance to the effect that 

if the voters elected a person to the legislature with specific instructions to 

•create an office, and later asked that representative to assume that office, the con

stitutional provision as proposed would thwart the will of the electors. What the 

sentiments of the delegates appears to indicate is that they did not fear legislators 

•assuming a newly-created office with possibly a higher salary when the voters had 

the chance to voice their approval, as much as their assuming such benefits as a result 
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- the latter lending itself to log-rolling. The amendment was agreed 

to. Section 19, as approved by the Convention read as follows: 

.. No senator or representative shall, during the term for which he 
shall have been elected, or for one year thereafter, be appointed 
to any civil office under this state, which shall be created or 
the emoluments of which shall have been increased, during the 
term for which he shall have been elected. 

4t Among the other constitutional changes that emerged from the 1851 Convention, 

the executive branch was strengthened, and the power of the legislature to make 

appointments was diminished. The secretary of state, treasurer and auditor were 

.. elected by popular vote, as were supreme court judges and court of appeals judges. 

The attorney general and lieutenant governor were added to the executive branch. 

The adoption of Article II, Section 27 took away the power of the General Assembly 

4t to appoint "except as prescribed in this constitution, and in the election of United 

States senators; and in these cases the vote shall be taken 'viva voce'." (The 

General Assembly continued to select senators until 1913, when the Seventeenth 

• Amendment to the U.S. Constitution provided for their election by popular vote.) 

These major changes in the 1851 Constitution sever1y curtailed the power of the Gen

era1 Assembly to pass laws creating other offices and to appoint persons to those 

• offices. 

Section 19 of Article II remained unchanged in the constitutions proposed by 

the 1873-74 and 1912 Constitutional Conventions. The earlier convention did not con

• sider amending the section and Proposition 250, to amend the section in the 1912 

Convention, was not reported out of committee and the substance of the amendment is 

not known. Non-substantive language changes were approved by the voters in 1973, as 

• noted earlier, when the language of Section 19 was combined with Article II, Section 4. 

Comment 

The What's Left Committee recommends the repeal of the second paragraph of 

4t Article II, Section 4. The present language prohibits members of the general assembly 

from being appointed to public office when the compensation of that office has been 

• 
increased during the legislator's term, although such increases, 
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have been designed to meet the costs of inflation rather than substantially increase 

the income of the person holding the office. An example was cited of former 

senator Harry Jump who was appointed Director of Insurance. While he was a member • 
of the Senate, the pay for the Director of Insurance was increased, as it was for 

other cabinet officers, and Mr. Jump was barred from assuming the director's position 

as a result of Section 19, and served as Deputy Director for a year before becoming • 
Director. The Committee believes that the original intent of the constitutional 

language was to prevent the general assembly from creating offices and appointing 

themselves to them, or granting themselves or political allies higher salaries by • 
assuming those offices. Nowhere in the history of former Section 19 does it appear 

to be the intent of lawmakers to prevent a person from assuming a public office with 

a higher salary, when the salary of the office has increased as a result of inflation • 
or other economic factors, as opposed to political manipulation. 

The Committee believes that the dangers of the general assembly using their 

power to create offices and higher salaries as a log-rolling technique have been • 
severely restricted since the provision was first made part of the Constitution, by� 

the increased number of public offices which are elective and by subsequent limitations� 

on the power of the general assembly to make appointments. The Committee believes� • 
that the section now operates to prevent qualified persons from assuming positions 

of responsibility merely because the salary of the office has increased during his 

term due to inflationary factors. The Committee felt that the danger of legislative • 
abuse is no longer acute, since it is unlikely that a legislator wanting to create an� 

office to be appointed to it could get it through the public hearing process of both� 

houses of the legislature to get that accomplished.� • 
The What's Left Committee proposes the repeal of the second paragraph of Article� 

II, Section 4, since circumstances have changed since its adoption resulting in an� 

undesirable prohibition against legislators assuming public office, and it's belief� • 
that it is against the public interest today to have this situation continued. 
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Footnotes 

1. Burns, John, The Sometime Governments, Bantam Books, Inc. p. 166. 

•� 2. Ohio Constitutional Revision Commission, Part I, Recommendations for Amendments 
to the Ohio Constitution - General Assembly, 1971. p. 22 
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• Ohio Constitutional Revision Commission 
Committee to Study Grand and Civil Petit Juries 
January 23, 1976 

• 
SUMMARY 

• 

The Committee to Study Grand Juries and Civil Petit Juries met on January 23 
at 9:00 a.m. in House Room 10 of the State House in Columbus. Committee members 
present were the chairman Rep. Alan Norris, Senator Paul Gillmor, Rep. Marcus 
Roberto, Mr. Craig Aalyson. Staff members present were Julius Nemeth, Brenda 
Buchbinder and the Director, Mrs. Ann Eriksson. 

Rep. Norris - For the record, this is the committee to study the grand jury and 
civil petit jury systems here in Ohio. It is a special committee of the Ohio 
Constitutional Revision Commission. It has been convened by the Commission and 
charged with studying those sections of the Bill of Rights to the Ohio Constitution

• pertaining to the grand and petit juries. This committee is an offshoot, to some 
extent, from the Bill of Rights Committee of the Ohio Constitutional Revision 
Commission and it has been determined by that committee that these two particular 
areas required some particular attention because there is some controversy at 
least in the literature, and a thorough inquiry would take more time than was 

• 
alloted to the Bill of Rights Committee. So that's why we're here today. This 
committee will hold two public hearings, one on grand juries, which is the hearing 
today, and another hearing to follow shortly on petit juries. And then this 
committee will be charged with recommending to the full Commission whether or not 
changes should be made in the Bill of Rights of the Ohio Constitution in these two 
areas. Witnesses today are here by either invitation of the committee or by their 

• own request. Their testimony will be perpetuated, so that the members of the 
Commission who aren't here will have that testimony available to them before the 

• 

final decision is made. As I call the witnesses, I would like them either to sit 
at the table and talk to us from the chair or from the lecturn, whichever is more 
comfortable. Our proceedings here will be informal. Normally, we would ask that 
you make any prepared remarks that you have first and then that you permit questions 
from members of the committee at the conclusion of your prepared remarks. Do any 
members of the committee have any opening remarks before we begin? The first wit
ness to appear this morning is the Honorable Frederick T. Williams, the administra
tive judge of the Franklin County Common Pleas Court. 

Judge Williams - I have appeared before committees before and usually in all other 

• cases have had an axe to grind. This morning I would simply say that I have no axe 
to grind whatsoever. I just simply am here more for your convenience than to make 
any presentation to the group. What I say primarily will be my own opinion, not 
necessarily those of other members of the court, or not even the majority or the 
minority of the court. I have been administrative judge since that particular po
sition came into being several years ago, and since the adoption of the present 

• 
Criminal Rules, it is and has been my duty to appoint the chairman of the grand 
jury or the foreman of the grand jury as well as charge each of the grand juries 
and sort of be a listening post whenever any problems arise, most of the problems 
being when they want to be excused after they have served for some time. In all of 
my experience with the grand juries particularly, this is the first time that at 
the conclusion of the grand jury, I've gotten a two page letter from the foreman of 

• the grand jury and the deputy foreman and I thought I would share it with you because 
it very much points out some of the problems in the grand jury and at the same time 
will indicate that, at least in Franklin County, the grand jury is a functioning 
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Ohio Constitutional Revision Commission 
Committe to Study Grand and Civil Petit Juries 
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page two 

and very viable body. It says, "Dear Sir: This is in the nature of my personal 
obligations and feelings of our activity in the grand jury this past season. I 
would first like to thank you for the opportunity to serve. It was one of the 
most rewarding experiences I have ever had. As I mentioned to Bob Hill, I think 
it should qualify me or anyone else who serves for at least five hours of a no
credit course in criminal activity in Franklin County." (I should say that he is 
a retired professor from Ohio State.) "I think we did a good job. Eight of the 
twelve jurors who started in October, 1975 were still active as of December 31, 
1975. During that period of time, we had the opportunity to visit the county jail, 
the Columbus State Institute and the Columbus Police Department and an additional 
opportunity for those of us who were interested to ride along in a cruiser to ob
serve first hand the job done by the cruiser personnel." I would add paranthetically 
here that one of the lady grand jurors took that opportunity, and on the first 
arrest, who was a female, they asked her to pat the suspect down. She did shake 
out a Saturday Night Special. "Since I have always been a law and order person, I 
was very pleased at the dedication and preparation of those officers who presented 
their case to the grand jury. I was not at all pleased when we were informed that 
some of the defendants in the cases we were hearing had been indicted previously 
and were now out on the streets on bail, probation, or case dismissed because of the 
paternal or "friend of man" concept of law as interpreted by several of the judges. 
The assistant prosecutors for the most part did well. I was impressed with the 
work of Curt Griffith, one of our regulars. He always seemed to have taken care of 
his homework before he presented his cases. His interrogation of the witnesses was 
to the point and when all of the evidence had been presented, his summation to the 
members of the grand jury left little doubt as to the charge to be considered. I 
do not wish to write a book about my tenure as foreman of the Franklin County grand 
jury but I think I could. I'd like to state that my confidence and respect for 
the enforcement agencies, the Columbus Police Department and the Franklin County 
Sheriff's office as they go about their daily tasks of trying to track the criminal 
element in our city, has been strengthened. Now, if something could be done in the 
courts to put the criminal on trial and not the victim and to keep the repeaters 
off the streets, it would seem that more of the criminal problems would be taken 
care of. Just a couple of suggestions. One, have a member from the prosecutor's 
staff spend the first morning when the grand jury is in session, clarifying the 
different kinds of felonies and penalties. No cases, just a lecture, because to 
communicate it is necessary to know the language. Two, set up the trip to the 
Columbus Police Department early in the term because most of the cases heard by the 
grand jury and brought before it are presented by representatives of this department. 
Three, require everyone called for grand jury, except those excused for medical 
reasons, to serve a minimum of three weeks. The knowledge and understanding gained 
from this experience should be a must for every citizen. Thanks again for the 
opportunity to serve." I present that to you because I suspect there will be no 
witness to appear before this committee who has ever been on a grand jury. I'll 
start out by saying that, and certainly you will have no witness before this com
mittee who has served as a foreman of a grand jury. He sets out the problems and, 
I think, fully understands the purpose of the grand jury, that is, that it is an 
inquisitorial body and it is the accusatory body. For whatever reason, sometime 
in the dim history of the past, the grand jury, at least in this state, was brought 
somewhat under the arm of the court and at the same time under the arm of the pros
ecutor. The court, at least in this county, has always taken the position that 
the grand jury is an independent body, and the sole function for the judge who 
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purportedly is in charge of the grand jury is to give them the statutory oath 
•� together with the requirements of the charge which of course have come through 

the long lapse of centuries. I would say that the grand jury in Franklin County 
now, again, I cannot speak for other counties -- has always done exactly what it 
was expected to do under the Constitution and has done what it was expected to 
under our statutes. There are and have been a great number of very learned and 
distinguished lawyers and jurists who at this time are, I think, very violently op

•� posed to the use of the grand jury system. Those on one side, let's say on the 
right, feel that the cost is something that should be taken into consideration, 
that it actually doesn't do anything other than sign the indictment and that it 
serves little or no function whatsoever. There are those, let's say on the left 
side, who feel that the grand jury should be continued, and that it should become 
almost an open institution, very similar to the eventual trial of the facts and 

•� certainly as broad and open as the preliminary hearing. I don't know where I put 
myself. I suppose, someplace in between. I think if we continue the grand jury 
system,it should continue very much as it is in effect at the present time. I do 
not feel that the grand jury was ever intended to be a public playground for the 
benefit of the criminal. At the same time I do not think it should be so utterly 

secret, 80 that under certain circumstances and controls by a judge or some magistrate 
'-in autho~ity we can relax the rules,so that certain things can be elicited from the 

grand jury by way of some of the testimony. I think under the present Criminal 
Rules we have that particular power, although I am very surprised that only in one 
case since the Criminal Rules have gone into effect has a request been made of me 
to release information, and that was by the prosecutor in order to prosecute some
body for perjury before the grand jury. So apparently that is not being used too 

•� often. It is a good tool both for the prosecution and for the defense. If some
thing is said exculpatory before the grand jury, that is of course a good tool for 
the defense. If a recalcitrant witness testifies one way before the grand jury and 
a different way before the trial jury, then that's something that we ought to have 
the authority and ability to pullout and present to the trial jury. Our new grand 
jury, of course is no longer composed of the fifteen members as it was for many 

•� years. This, of course, being to cut down somewhat on the cost. The term of the 
grand jury is a minimum of four months up to a maximum of nine months, and it can 
be extended that far by request of the prosecuting attorney and by order of the 
administrative judge. Only once since we have been under this particular system 
have I extended the grand jury, and that was in a situation in which there were 
some important people under investigation and the investigation was about half-way 

•� through at the end of the four months. I extended it and it wrapped its business 
up in about three weeks and resulted in 41 indictments, 38 of whom I understand 
have been convicted, so there is not exactly a witch-chasing operation by a grand 
jury. Now at this point, I know t~ere may be some questions, and if there are, I 
would be very happy to try to answer them. As I say, I'm neither for nor against. 
I think we have an operating system right now. It has its drawbacks by way of cost, 

t'� it has its drawbacks by way of procedure, but at the same time there must be some� 
type of organization or group or whatever you wish to call it who, as we go back� 
in English history, stands between the crown and the people.� 

Rep. Norris - Thank you, Judge. Questions of the witness? 

• Mr. Aalyson - Judge Williams, do you have any comments as to the relative effective
ness or desirability of the grand jury as opposed to the preliminary hearing? 
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Judge Williams - I would say -- and I am speaking fr.om experience, and this is a 
personal observation and personal ~eeling -- I did serve for some time on the 
municipal court which conducts the preliminary hearings and most of the time they 
were just simply fishing expeditions and many times were used strictly for delay. 
So I can't say that I would favor one system over the other. I feel that if we go 
strictly to the information system, we would be clogging the magistrate's courts 
almost beyond any hope. The grand jury system obviously takes a great deal of the 
burden off the magistrates' courts. 

Mr. Aalyson - Was it the defendant ordinarily who would be seeking to accomplish 
delay in the preliminary hearing? 

Judge Williams - Yes. No prosecutor is enamored of a preliminary hearing. 

Mr. Aalyson - Do you feel that there really is a present need for the historical 
grand jury function of standing between the crown and the people? 

Judge Williams - Yes, I do. 

Mr. Aalvson - Do you think that the grand jury serves anything other than being a 
"rubber stamp" to the prosecutor? 

Judge Williams - I cannot answer that. I've never been in the grand jury. And as 
I say, I read you this letter because you probably nev.er will have a witness who 
has been a grand juror. I would say that I strongly suspect -- and if you brought 
in 25 grand jurors they would probably all say approximately the same thing -- that 
if the prosecuting attorney in the case says that he has enough evidence to get a 
conviction and that the defendant looks like the right person, and he presents some 
of that evidence to the grand jury, they're going to true bill it. Likewise, I 
would suspect that if the prosecutor, after presenting evidence to the grand jury, 
stands up and says "I don't think we can ever get a conviction on this", they're 
going to no bill it. But at the same time, in those inbetween cases, I suspect the 
grand jury itself makes that ultimate decision. 

Ree. Norris - Judge, in your experience, just to go off a little bit on that ques
tion, have you ever had conversation with grand jurors that recommended against the 
prosecution's recommendations? Have they gone against the recommendation of the 
prosecutor to your knowledge? 

Judge Williams - It has always been my absolute rule never to interrogate a juror, 
either grand or petit, as to why he did what she did. I think that is their 
function, and I keep my nose out of it. 

Rep. Norris - The reason I asked that question is that there is a middle ground for 
the prosecutor who could, of course, take no position. I would guess that that is 
an area where the grand j~ry does make the ultimate decision. You hear the facts 
on both sides and you make up your mind, but I was curious as to whether or not you 
had any personal knowledge of instances where the prosecutor recommended an indict
ment and the grand jury rebuffed it. 

•� 
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Judge Williams - I think when Judge Tague testifies this afternoon, he indicated to 
me that he had at least one situation in his county where the grand jury is the 
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• greatest tool that he had ever seen because apparently there was some situation 
where the county had chosen up sides and the grand jury had to make the ultimate 
decision. He will probably explain that to you a little bit more in detail. 
That's all I know. That's the only thing he indicated to me. 

Rep. Norris - Again, going a little bit further with some of the previous ques�

• tions, can you point in your own opinion and experience to a contribution that� 
you think the grand jury makes? Does it have an essential contribution to make� 
today?� 

Judge Williams - Well, why don't we call a spade a spade and back up to the sit�
uation of the phantom employees two years ago. There was or is a Republican pros�

• ecutor in Franklin County. Had we moved strictly according to an information sys�
tem or according to an affidavit system, the scream would have been "Politics!",� 
from beginning to end, and I think the arguments before the jury and before the� 
court might very well have been politics from beginning to end. Apparently, the� 
cases were submitted to the grand jury, there were indictments, there were no� 
bills, and nearly all of those who were indicted were convicted either by a jury�

• or by the court or by guilty pleas. Most of them had guilty pleas. I would say� 

•� 

in a situation like that there would have been few convictions just because of the� 
extreme politics. There still was a scream of politics but rather obviously the� 
grand jury indictments and in all of the results -- there was a lot more fire than� 
there was smoke. And I think there the grand jury had to take the burden upon� 
its own shoulders and weigh the evidence before it and then come up with what it� 
thought were the right answers. And it looks like it did come up with the right� 
answers in almost every case. 

• 
Mr. Aalyson - Do you have any comments, Judge Williams, on the historical need for 
the grand jury that is interpositioned between the crown and the peoplel Is that 
argument still valid? 

• 

Judge Williams - I don't think that argument is truly valid. As I say, that is a 
historical argument. It goes back, I think, to 1166 when there were the 12 knights 
who made the accusation and there was a trial by ordeal, and if you passed the 
ordeal the only punishment was banishment. So you were going to be punished regard
less, whether you won or lost, but you lost a hand and a foot and then were ban
ished if you lost the ordeal, and were s imply banished if you won. And, of course, 

• 

500 years later the grand jury became sort of the buffer between the crown and the 
people, and they pointed obviously with historic pride to that, and the people felt 
so strongly about it at the time of the Revolution that the Bill of Rights in our 
own Constitution includes it. I think perhaps today, because of many of our modern 
detection methods, it may have outlived its true usefulness. At the same time, it 
is not truly useless. I'm not going to say that I want it abolished. I'm not going 
to say that I want it kept. I've tried to take a sort of middle position on this 
and just give you the facts as I know them. 

Rep. Norris - Any further questions? Thank you, Judge Williams. We appreciate 

• 
your taking your time to be with the committee. I should note for the record that 
we do have testimony given earlier by Judge Fred Shoemaker of the Franklin County 
Common Pleas Court, and that is already in our files, so we have two representa
tives from your court. Judge Shoemaker, as you may recall, was critical of the 
grand jury system. The chair will call Donald M. McIntyre, Associate Executive 
Director of the American Bar Foundation in Chicago. Welcome to the committee. 
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Mr. McIntyre - Mr. Chairman and members of the committee, the American Bar 
Foundation has embarked on a study of the grand jury systems in this country. 
It's a national study and at this point we have done a serious and thorough sur
vey of the laws in the various states concerning the use and operation of grand 
juries. And we plan to do art empirical study of their actual operation. We are 
very mindful that there is an inevitable gap between the theory expressed in the 
law and what happens in practice. I have my presentation here which is in writing 
which I shall provide for you, which is based primarily on statutory and case 
law survey in this country. I have taken the liberty of offering some interpreta
tion and some opinions on the grand jury situation. (Mr. McIntyre's presentation 
is attached.) 

Rep. Norris - Questions of the witness? You're so thorough, I don't know what in 
the world we can shoot at you, Don. Thank you, very much. I find that was very 
helpful testimony. The next witness is Judy Avner, who is staff associate of the 
Coalition to End Grand Jury Abuse, from Washington, D.C. 

Ms. Avner - By way of introduction, I would just like to say that the Coalition, up 
to this point, has based most of its efforts on reform of the federal grand jury 
system. This testimony represents our first step toward beginning to look at state 
grand jury systems. For that reason, a good part of our comments refers to abuses 
of the federal system. 

Senator Gillmor - Ms. Avner, it would be helpful to me if you could give me a little 
bit of background about the group. 

Ms. Avner - Sure. The Coalition was started in 1973 and consists of 18 groups that 
are listed on page 3 and continued on page 4 of the copy of the testimony. It is 
basically made up of civil liberties, religious, and legal groups and labor unions. 
The purpose of it is to effect change in the federal grand jury system through 
legislative reform. There are currently four comprehensive grand jury reform bills 
in the Congress. Hearings should start being held in February. There is also one 
right to counsel bill wl!eh is sponsored by Congressman Badillo. Basically what 
we have been doing, besides the legislative work, is that we print booklets on 
people's rights before grand juries, explaining the grand jury process, and writing 
articles on grand jury procedures and related matters -- speaking to people. We 
find that the whole area of grand juries is one that there is very little known 
about and a lot of education that needs to be done in terms of basics as what the 
grand jury is. In law school, we spent one day out of the three years I was there, 
one three hour session in criminal law on grand juries. Basically, it is a public 
education organization. (Ms. Avner's presentation is attached.) 

Rep. Norris - Thank you. Questions of the witness? 

Mr. Aabson - Ms. Avner, would you please tell me how it comes about that you 
suggested abolishing reiterative contempt? 

Ms. Avner - A witness is subpeonaed before the grand jury and refuses to answer 
questions. Assume that the witness is held in contempt and is sent to prison. In 
the federal system it is until the witness decides to talk or until the maximum of 
of the grand jury term, which is 18 months in the federal system. If at the end of 
that time the witness still hasn't talked, there is nothing preventing that witness 
from being resubpoenaed before a new grand jury, being asked the very same question, 
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again being held in contempt for refusal, and being sent back to jail. Right 
now there is no limit as to how long it can go on. That's the kind of situation 
we want to prevent when it is clear that the witness isn't going to answer any 
questions. For all intents and purposes, the continued resubpoenaing of the same 
witness, being asked the same questions, is done for harrassment purposes -- to 
put people in jail, people who can't be gotten for certain kinds of substantive 
criminal offenses. Now, there is no requirement that the government show any new 
evidence or new reason why the person should be resubpoenaed. It's just the same 
investigation and the same questions. Recently, federally, there were two women 
who were in jail in New Haven. They've been recently released from there, but 
there is one who is still in jail in Lexington, Kentucky, for the same kind of 
situation, where they were subpeonaed, held in contempt, imprisoned, the term of 
the grand jury expired, they were resubpoenaed, asked the same exact questions, held 
in contempt again, imprisoned for another nine months until the prosecutor, I guess 
in December, decided that they weren't going to answer the questions, and that 
there was no coercive purpose in keeping them there. On the federal level, the 
maximum term has been suggested to be six months. 

Rep. Norris - Other questions? If not, thank you very much for your testimony.� 
The Chair will call the Honorable Lee C. Falke, Prosecutor, Montgomery County, Ohio.� 
Lee, I don't recall whether you are representing yourself, or the Ohio Association� 
of Prosecuting Attorneys, but it would probably be best to tell us.� 

Mr. Falke - Thank you, Mr. Chairman. I am representing myself. I did notify the� 
Ohio Prosecuting Attorneys' Association that I was going to be here, but it's� 
difficult for them, I suppose, to have input into what I'm going to say, so I� 
can't state that I have their full-hearted support behind my remarks as I have not� 
cleared them with them at all. I think it might be in order to give you a little� 
background as to how I handle the grand jury in my county. I think it's probably� 
a pretty average way in many respects. I think it probably represents the way the� 
grand juries are handled in most of the large counties. By that I would say the� 
largest 22 counties. Probably the smallest 66 counties handle their grand juries� 
a lot differently. I think also probably Cuyahoga County, because of the number� 
of cases, handles its grand jury differently than most of the rest of the larger� 
counties. But just to give you a little brief background on the way we handle it,� 
we do have a grand jury every day. I have one of my older assistants who has been� 
in the office twenty-plus years assigned to handle the grand jury. He presents all� 
of the cases to the grand jury. We try to schedule the grand jury hearings on the� 
same day as the preliminary hearing. With the time restraints we have on us now we� 
can no longer have a week for the preliminary hearing and then a week before the� 
case is scheduled for the grand jury and then a week before the grand jury reports.� 
So we in Montgomery County try to schedule the grand jury hearing on the same day� 
as the preliminary hearing. It saves us time in our overall time schedule but it� 
also saves witnesses time which we think is important.� 

Mr. Aalyson - May I interrupt for a moment? Lee, I had gathered the idea that a� 
preliminary hearing and a grand jury hearing were almost mutually exclusive. You� 
seem to be saying something else.� 

Mr. Falke - No. Under Ohio Law, we have to give every case to the grand jury un�
less the defendant waives the grand jury. We do not go through the trouble of� 
getting an information.� 

Mr. Aa1yson - Well, what about the preliminary hearing? Do you have a preliminary� 
hearing in the same case on the day of the grand jury?� 
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Mr. Falke - Yes, practically every defense attorney now is asking for a prelimi
nary hearing • 

Mr. Aalyson - Then they are entitled to both? 

Mr. Falke - Yes, indeed. 

Mr. Aalyson - Alright, thank you. 

Mr. Falke - It's the defendant's prerogative as to whether or not he wants a pre
liminary hearing. But every case, unless he waives the grand jury, has to go to 
the grand jury., TIlere are times when we will take a case directly to the grand jury 
and bypass the preliminary hearing, but that is something that is the exception 
rather than the rule. I can get into that a little later as to when we do that. 
Those with preliminary hearings late in the afternoon, we can't schedule the grand 
jury hearing the same day, so we schedule cases the next morning, hoping to save 
the witnesses some time and also to speed up our process. And then instead of 
waiting a week before the grand jury reports, we report twice a week so that we hope
fully have the person indicted within 10 to 14 days from the time of his arrest. 
We schedule witnesses for the grand jury about every 10 minutes. We give each wit
ness about 10 minutes, in other words, except in a complicated case or what exper
ience teaches us is ~oing to be a slow-moving case through the grand jury. Most 
homicide cases are 81ow-moving. Most rape cases are slow-moving. So that in those 
cases we usually schedule about 30 minutes a witness. I have prepared a summary of 
our grand jury over the past several years. This is a record we keep normally in 
our own office. I thought it might be of interest to you. It shows the number of 
cases our grand jury has heard, the number of witnesses we've called, the number 
of cases ignored, cases per day, the total number of witnesses and the last column 
shows the percentage of persons indicted. The idea that we tell grand jurors what 
to do -- I think is shown there vividly that we certainly don't tell them what to 
do in every case. Another thing that is different in Montgomery County perhaps 
from some counties or a lot of counties is that we review all cases before they are 
filed by the police department. We have what we call a screening process that all 
cases go through so that when a case is filed we hope that we've got a case that 
will not only stand up to probable cause for preliminary hearing but will also be 
a case that will ultimately be worth our while to take all the way through the sys
tem and hopefully that we will win at the end of the line. So we try to wed out 
the bad cases by preliminary screening, so the·_cases that the grand jury ignores -
for example, in May 1973, they indicted 88% of the cases which means they ignored 
the other 12% and that is I think the highest figure there; in September_1973 they 
indicted 95.9 %, which means they ignored 4.1% of the cases -- are 12% to 4% of 
the cases over and above the ones that we tell police departments "You just don't 
have enough, we can't accept a case like that." And of course that's over and above 
the cases that many times are knocked out in the preliminary hearing, too. Although, 
frankly, if we have a preliminary hearing in a case and we have not been able to 
present all of our witnesses, for one reason or another, and we have more evidence, 
we will take it many times directly to the grand jury, and indict in that type of 
case, even though it has been dismissed in the preliminary hearing. So, I think 
this particular schedule shows one reason why it is important to keep the grand 
jury, and that is that the grand jury does do a real service for some defendants. 
In these cases here, if you or I were one of the 12% of the defendants who had 
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their cases ignored I think we would feel very strongly about the grand jury. 
There are a couple of other areas where the grand jury renders an important 
service to the community, and one of them is in emotional impact cases where the 
community is very wrapped up about a case. They think. that a crime has been 
comitted and maybe we cannot prove it so. If the police department has to say 
that they refuse to make that filing, or if I have to tell the witness or the 
community that we are not going to file charges in that particular case, perhaps 
what we are telling the community may cause a lack of confidence in either the 
police department or in my office. We have taken cases like that to the grand 
jury, and I think when the grand jury also says ''We ignore this case", it is 
rendering an important community service as far as having confidence in the sys
tem is concerned. Let me give you an example of that community service type sit
uation. We had a police officer, a police chief in a small town, who had a warrant 
for the arrest of one suspect. He had information to believe that two suspects were 
in a particular motel. They were black suspects. He is a white police officer. 
The motel was in a black area. He took a couple of local police officers with him 
in the middle of the night, at two or three in the morning, went to the motel, and 
knocked on the door. The hallway where the room was was a very narrow hallway 
and very dimly lit. He heard scuffling inside and he thought he heard someone 
say, "It must be police, shoot 'em". They did acknowledge that they were police 
officers and the police chief shot very quickly. He shot twice through the door 
and killed one of the persons on the inside who happened to be crouched down be
hind the door. He shot about waist high, and two shots went into the man's chest, 
and killed that person. That was not the person they had a warrant for and the 
other defendant in the room, whom they did have the warrant for, escaped through 
a window over a roof and out through the back of the motel. They did not find a 
gun in the room and they did not have a warrant for that particular person, and 
the black community thought that this police chief should be charged with murder. 
We, in reviewing the case, felt that the police chief was in very sincere belief 
that he was in imminent danger of great bodily harm and that there was reason for 
him to shoot in self defense under those circumstances, because if they had started 
shooting from the other side, he was standing right there in front of the door, too. 
We felt that it was not, at any rate, the type of case that we could give a murder 
charge for. The case was sent to the grand jury and reviewed by the grand jury 
and it did not indict the police chief. I think that was a case where it was very 
important to have some other group in the community review the charges, in this 
case, a grand jury. In other cases where a police officer shoots people -- just 
the other night we had a suspect that had just tried to pass a bad check with one 
of the building and loans there, and the man drew a gun and the police officer 
shot him. That case will be taken to the grand jury so the grand jury can review 
it, so we don't have the police department or we don't have my office necessarily 
making the decision. Some difficult types of crimes -- gray area cases -- which 
I think it is important to take to the grand jury are homicides. Many times, there 
is a very fine line between an aggravated murder situation and a voluntary man
slaughter situation and we like to have the grand jury review that. We like to 
get the layman's reaction to the type of charge that should be placed against a 
particular individual, so we think that's an important type of situation for the 
grand jury to hear. Another type of case we think it's proven it's important for 
the grand jury to hear is occasions when the defendant himself wants to be heard. 
He wants to go to the grand jury and tell his side of it, and we think that's an 
important type of case for the grand jury to hear. There are some other situations 
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where we run into problems and we would like to ask maybe that the laws be changed. 
You'll notice, we've had some special grand juries. We may have too many cases or 
we may have a particular type of investigation that is going to take a lot of a 
grand jury's time and 80 we have need for perhaps two grand juries going at the 
same time. I think there is some common law basis for it, but there is no statu
tory basis for it, and we would like to have that particular point cleftred up. 

Section 2939.12 authorizes us to subpoena witnesses. It does not say anything about 
subpoenaing records and documents and frankly we would like to have that clarified. 
There is an attorney general's opinion that says we can and we do do that, but we 
would like to have that clarified under Ohio law. I agree with the former speaker, 
there are some things that we could do for grand jurors to help them be able to 
serve. One of the things the grand jurors ask me about, for example, is that they 
wish they had a place to park their cars. I think those little things are important 
for citizens to be able to serve. Some people feel that they can't pay their lunch 
and their car fare and everything else out of the grand jury fee. The time period 
for subpoenas -- I don't see any problem with that. Giving witnesses some lead time 
before they are subpoenaed before the grand jury -- the only problem with that is 
that then we've got a squeeze on us both ways, because we have to hurry our cases 
through now in order to get the cases indicted in time so we can go through all of 
the preliminary stages so that we can dispose of them in 90 days. The more time 
we take at the beginning, the less time we have at the end of our time periods. 
There are three points I would like to suggest where I think we perhaps need some 
major changes in the grand jury procedure in Ohio. One of them is that I think it 
would be helpful to allow prosecutors in adjoining counties to request a multiple
county grand jury. There may be situations where you have drug traffic going 
across two counties. There may be a situation where you've got a particular crim
inal committing activity in your county and maybe living in another county; it 
might be helpful on occasions in the type of situation which you might classify 
as organized crime, where you might want to have multiple-county prosecutors involved 
and perhaps multiple~police agencies. I think it would be an aid to investigating 
that type of crime. I think it would be better to give the county prosecutors 
authority to do this than to give it, for example, to the Attorney General. I think 
the closer we keep the law enforcement to the people in the community the better 
off we are. The prosecutors in Ohio have been very emphatic about keeping the 
state-wide grand jury out of existence, and things like that. Another area where 
the grand jury can be of service is in its ability to inspect county jails. This 
is something which is, in a way, done in a routine manner in Montgomery County now. 
We have a nice new modern jail, and so forth, but for a long time, before we had 
our new jail, they were the only voice that was regularly telling the people in 
the community that there was something wrong with the jail: "This, this, and this 
is wrong with the jail and it should be corrected." It may be that in addition to 
jails, the grand jury could be asked to look at mental health facilities in the 
county, the correctional facilities in the county, and if you don't have some other 
agency that you think could better do the job, maybe nursing homes. They could 
take a look at nursing homes, and I have to admit that the grand jury might not be 
too great on some of the technical requirements, but I think that they could address 
themselves to the needs of the community as to whether or not the people are being 
kept in a humanitarian manner. I would also recommend a change in the grand jury 
procedure, and that is in regard to a question: perhaps earlier indicated. I really 
think that it is superfluous for the grand jury to hear most of the cases that 
ap,pear and to have a preliminary hearing at the same time. If we have a preliminary 
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hearing, the defendant, at any rate, should not have a right also to have his 
case heard by the grand jury. J think that many times the prosecutor would like 
to waive the right to have the case heard by the grand jury in order to save 
time and so forth. So I would like to propose a constitutional amendment to 
allow grand juries to be waived in most of those cases, or putting it in a differ
ent way, I'd like to see the grand jury retained but I'd like to see the prose
cutor and the defense counselor the defendant himself have the right to request 
that the case go to the grand jury. In other words, let it be so that either 
side could request that the case go to the grand jury, but if it does go to the 
grand jury then waive the right to a preliminary hearing automatically, because 
I see no real purpose being served by both of these procedures taking place. The 
preliminary hearing is where the judge determines whether there is probable cause 
that the man committed the crime, and the grand jury proceeding is basically the 
same thing. I don't think that we need two probable cause determinations. I'm on 
a task force that has been studying various standards pertaining to the criminal 
justice system and one of the standards we've been studying relates to the grand 
jury system. (Copy attached). The task force was appointed by the President of 
the National District Attorneys Association. It is a task force for large county 
prosecutors. It did not attempt to meet all of the situations that come up in 
the smaller counties, but it did attempt to meet the situations that come up in 
the larger counties. I think that some of the suggestions we came up with there 
are very interesting and they think they are in line with some of the things that 
have been said here this morning by myself and also by the previous speaker. It 
does, for example, recommend the continuation of the grand jury. It recommends 
that they have both indictment and investigatory powers. It provides the prosecu
tor with the option to present a case to the grand jury. I'd like to submit that we 
should also add to that that the defendant shall have the right to have his case heard 
by the grand jury, too. And the standard does recommend, under 2b there on the first 
page, that if the charges are reversed by a grand jury cause hearing be eliminated. 
And there is the requirement for a preliminary hearing under Ohio law. It does 
provide for hearsay evidence, but it sets up several safeguards. I think it isn't 
necessary for us to continue the right to present hearsay evidence because, 
frankly, we can't always get our witnesses there and we need to have some state
ment of a witness or perhaps a laboratory report or something of that nature to 
present to the grand jury, rather than the lab technician or coroner and so forth. 
One of the criticisms is that we would want to present evidence to the grand jury 
that we know won't be used at trial. This simply is not true. There is no point 
in us presenting evidence to the grand jury we won't use at trial because we can't 
win the case if we have a case built on evidence that is not admissible. Frankly, 
we do not want to be saddled with a lot of cases that we can't win later on. It 
takes our time, and it makes our conviction record look bad, which we don't like 
to see. Also, we do have concern that the defendant is treated fairly, and I try 
hard to see that we do not charge people that we can't ultimately convict if at 
all possible. One of the problems with the grand jury and the other proceedings 
is that many times a case is not fully investigated by the time we have a pre
liminary hearing or by the time we review the charge initially or even by the time 
the grand jury hears the case. This is one of the problems that we run into with 
the speed-up of the process. We just can't speed it up and get all of these things 
done too, sometimes. And so many times we still have not found some of the wit
nesses or we do not have all of the evidence back by the time the grand jury hears 
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the case. This is a problem for us to some extent. At any rate, we do need to 
present hearsay evidence to the grand jury. There is a point here, on page 2, that 
the prosecutor should disclose to the grand jury any evidence which he knows will 
tend to negate guilt. I think this is important, too. We try to do that in MOnt
gomery County, and in fact this is one of the things that needs to be changed under 
the present law. The grand jury has the right to determine whether or not they 
will hear the defendant. And amazingly enough, sometimes grand juries do not 

want to hear the defendant. We always encourage the grand jury to hear the de
fendant, but in our county at any rate, we have an independent grand jury and they 
do make up their own mind about that, and sometimes they do not hear the defendant. 
I can never figure out why they don't want to hear the defendant's side of the case. 
It seems to me that the more they learn about both sides of the case, the better 
off they are and the better off we are. If there is something that, frankly, is 
very helpful to the defense, we want to consider it in our evaluation of whether 
or not we have got a good enough case because, as I say, we don't like to have 
cases that we think we can win when they go to the grand jury and then later find 
out we can't win them. Why bother with them? So I encourage the grand jury to hear 
the defendant himself, and whenever I know of any witnesses that I think are defense 
witnesses, we try to have these witnesses testify before the grand jury. When it 
gets down to the investigatory function (on page 3 of the standard) you may want to 
consider having the grand jury handle political type charges, misfeasance and mal
feasance of office,and some of the things pertaining to that. They do that in 
many states. I don't particularly want to get into that business. We have enough 
problems in the prosecutor's office to get into that sort of thing, except that I 
can see that it would be of merit if a citizen would come in and file an affidavit 
against anyone of uS and then require an open hearing as to what he th~s we have 
done as far as misfeasance or malfeasance of office is concerned. The hearing it
self might damage us a great deal and the fact that he filed charges might damage 
us a great deal. But if these things could be heard in some sort of preliminary 
way to determine whether there is any merit to the claim, I think it might be 
helpful. Some states have this. I think this particular section is adopted ac
cording to the procedures they use in the State of Washington, and if you want 
to consider this sort of thing, or if you want to consider setting up this sort 
of procedure for some other types of investigations that the grand jury might do, 
for example investigations of mental health institutions or something of that nature, 
this procedure, I think, has a lot of protections built into it as it is outlined 
in this particular standard. I would like to say one thing further. Our grand 
juries are not allowed to make reports to the press or to the media. In other words, 
we pretty much follow the law that was handed down in the Kent State case. We fol
lowed it before Kent State. Our grand juries have not been ~llowed to give reports 
that this or that or the other thing is going on that is/pP8per in the community. 
They are only allowed to report whether they indict or do not indict. They are not 
allowed to more or less editorialize on anything that is happening in the community. 
I think that is proper law under Ohio law and that of couse is the law that was 
followed in the Kent State case. 

Mr. Norris - Lee, you alluded earlier to this relationship between the grand jury 
and the preliminary hearing. Perhaps you might walk us through that procedure so 
that we understand exactly the relationship between those two. 

Mr. Falke - The charges are filed)and in Montgomery County we review the charges. 
Sometimes a citizen will absolutely demand that charges be filed, and we feel that 
we do not have any statutory authority to keep him from filing an affidavit. Then, an 
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affidavit is filed. A warrant is issued, the person is arrested and he's brought� 
before the court as soon as possible, and that is what we call a preliminary� 
arraignment. He's brought before the judge, the judge sets his bond and then the� 
defendant determines whether or not he wants a preliminary hearing. It's the de�
fendant's right under Ohio law to determine whether or not he wants a preliminary� 
hearing. Most defense attorneys in this day and age are worried about not repre�
senting their clients adequately, so they're all asking for preliminary hearings,� 
so we're having preliminary hearings in practically all of our cases. A prelimi�
nary hearing has to be set within five working days after the person is arrested.� 
Of course, that gives us up to seven days usually, because there is a weekend in� 
between. We really have a difficult time many times getting our list of witnesses,� 
getting them subpoenaed, getting them to the preliminary hearing on time, because� 

if the police have a man in jail and they have to issue papers on the witnesses and 
the papers are issued, they may not even have contact with all of the witnesses 
yet. They may not know all of their addresses. They get their information as 
quickly as they can, but if they get it to us maybe a day or two late, that's may
be two days gone out of the five or seven day period. We've got then maybe a day 
to prepare the thing, to prepare our subpoenas and get them filed, and it takes 
another day to get them served, so we've got four days gone out of our five or 
seven days. Time really is critical at that stage. The preliminary hearing is 
held. We frankly put on as few witnesses as we can in order to establish probable 
cause. We frankly do not like to present our witnesses if we don't have to. It's 
part of the old idea I guess of not giving the defendant any more than you have to. 
It also saves time. We just don't have time to present all of our witnesses. The 
courts usually set a half hour for the preliminary hearing. So I have two people 
in our particular county who handle preliminary hearings all of the time. In a 
large community the city prosecutor handles the preliminary hearings. We handle 
them ourselves so that we have control of the evidence in a case all the way through. 
And we present as few witnesses as we can to establish probable cause. We find that, 
generally speaking, the judges will bind a person over to the grand jury if we have 
any witness with any evidence at all. 

Rep. Norris - In a given case then, under your procedure, with probable cause� 
found by the judge and bind-over to the grand jury, you would have a grand jury� 
proceeding on that same case that same day?� 

Mr. Falke - Yes. We tell the witnesses to go right over from here to across the� 
street, and it's fine when the preliminary hearing is downtown or in the municipal� 
courts, but sometimes it's in one of our outlying courts and we have to allow an� 
hour or two of lag time in between so that the witnesses can get downtown. But we� 
feel that it is better for them to take off work only one day than it is two days.� 

Rep. Norris - Assuming the judge in a preliminary hearing does not find probable� 
cause, at that point you can still take it to the grand jury.� 

Mr. Falke - We can, and if we have presented all of our evidence at the preliminary 
hearing we just drop the case at that point, and we do not go to the grand jury. 
But if for some reason the witness didn't get there or for some reason we have 
some other problems, let's say the witness wasn't prepared and the judge wouldn't 
allow the testimony, we will then take it directly to the grand jury. 
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Rep, Norris - Do you use the preliminary hearing very often as your first confron
tation with defense counsel in order to at that point come to some resolution of 
the case? 

Mr, Falke - We do not because we don't have time. I think in the smaller counties 
they probably do, but in our county we've got preliminary hearings set up every 
half hour. I have two attorneys handling preliminary hearings but they are not in 
the same courtroom, because we've got preliminary hearings someplace else in the 
county. So they're just scrambling just to get the job done. 

Rep. Norris - So with your proceedings, the preliminary hearing really doesn't serve 
a useful purpose in so far as a plea bargaining tool? 

Mr. Falke - It does not for us at all. It could if we had more time. Another prob
lem with preliminary hearings is that we are going so fast anymore that we really 
don't know what the cases are like at preliminary hearings. We absolutely have no 
time to look at them well enough. And I don't think most of the defense attorneys 
are prepared well enough either to know what they are going to do at that time. 

Rep. Norris - Well, I am amazed that you are in a position to go right to the grand 
jury as soon as you are. 

Mr. Falke - It really is a scramble, but we do it. 

Rep. Norri~ - The recommendation that we heard earlier that grand jury witnesses be 
given the right to assistance of counsel in the grand jury -- what is your reaction 
to that? 

Mr. Falke - It doesn't bother me particularly. I would like to have it be their 
counsel rather than have it be defendant's counsel, if there is a difference. I 
think attorneys get themselves in a conflict of interest if they are representing 
two people who are involved in the same case. But it doesn't really bother me. 
When it comes right down to it, we really have nothing to hide about what is going 
on in the grand jury. If the person in indicted, that information, I suppose, is 
going to come out sooner or later. If the person is not indicted, then I think 
there is some reason to want to protect that information and keep the witnesses or 
keep the public from knowing what was said about someone that did not result in an 
indictment. But if the person is indicted, it doesn't bother me. If the attorney 
is only in there for his particular client, I guess he is going to know what that 
client is saying anyway, so that doesn't really bother me. 

Rep. Norris - Shouldn't counsel for the witnesses be permitted to cross-examine at 
that stage? 

Mr. Falke - That doesn't bother me either. 

Rep. Norris - You don't think that would result in too much of a problem? 

Mr. Falke - Are you talking about cross-examining all of the witnesses or cross
examine his own witnesses? 

Rep. Norris - All of the witnesses. 
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Mr. Falke - I think that would become a time problem and also make the proceedings 
too complicated. I don't think that should be allowed, myself. But to see that we 
ask the proper questions of that witness, his client, and get all of the information 
that he wants out from that client, I don't see any problem with that. 

Rep. Norris - If we were to abolish one or the other, the preliminary hearing or 
the grand jury, and assuming for the minute that we were to eliminate the right to 
the preliminary hearing and require every case to go to the grand jury, one of the 
complaints, of course, would be that counsel for the defense was not permitted and 
counsel for the defense is not able to cross-examine the prosecution witnesses. 
I'm wondering whether or not, if in that trade-off it wouldn't make sense. If you 
didn't have to worry about the preliminary hearing as well as the grand jury, would 
it then make sense to have one hearing that serves the function of those two -- that 
serves the defense's purposes as well as the prosecution's? 

Mr. Falke - I don't think that we would have time to do that. We would certainly 
have to have more than one grand jury even in Montgomery County, and we don't have 
nearly the problem they've got in Cuyahoga County. I don't think that would be 
possible. If you are going to do that, I would think the only thing that would be 
possible would be to give the defendant a transcript of the proceedings. 

Mr. Aalyson - You've indicated that if you are not able to present all of your evi
dence at the preliminary hearing, that would be one basis for wanting to have a 
grand jury hearing. Yet you do this on the same day, and I assume assign the same 
amounts of time almost to each of these cases. How do you manage to cure the defect 
in the earlier hearing in the second? 

Mr. Falke - We do one of two things. That requires us to either reschedule the en
tire case or to have the witnesses at the preliminary hearing testify at the grand 
jury and if there is some witness who does not show up, have him come in at a later 
time and squeeze him in someplace. 

Mr. Aalyson - Assuming the defense standpoint, for a moment, do you feel that both 
of these types of hearings are necessary? 

Mr. Falke - I don't think so, and it's not necessary for the prosecutor, either. 
The question was asked, what if we do away with the preliminary hearings? I really 
don't think we should do that. I think we should have one or the other in each 
case. 

Mr. Aalyson - But not both? 

Mr. Falke - Not both. 

Mr. Aa1yson - I thought you suggested earlier that either the defendant or the 
prosecutor in the absence of a good result, as to him, in the preliminary hearing, 
ought to be able to go to the grand jury. 

Mr. Falke - No, my suggestion is that either one should be able to request the. grand 
jury, but if the cases goes to the grand jury, then not to have a preliminary hear
ing. 

Mr. Aalyson - But if you have a preliminary hearing, do you feel that there should 
be a right, if you are dissatisfied with the results, to go to the grand jury? 
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Mr. Falke - Or refi1e. In other words, if we haven't been able to present all of 
our evidence, I think we have to have some ability to have the case reconsidered 
either by that judge or to take it directly to the grand jury. Because we have 
times when our witnesses don't show up and with the time period that we're trying 
to work in, it does happen. Not 50% of the time, but it happens frequently. 

Mr. Aa1yson - What do you do if you can't get a witness to the grand jury hearing 
at the time you set aside for the case? 

Mr. Falke - Well, we have him come in some other time as long as it's the same grand 
jury, and we mayor may not schedule the rest of the witnesses again at the same 
time. 

Rep. Norris - Let me interrupt here to pursue a point that you've made. When we 
are talking about one or the other, and somebody's options, obviously, if you are 
allowed the options while the defendant isn't, then it still remains pretty much in 
your control. You can opt for the grand jury any time you want to .avoid the prelim
inary hearing. What would you think of the defendant -- since both of these in
stitutions are for his protection -- having the option of one or the other -- either 
the grand jury or the preliminary hearing -- assuming that you have some ability 
for reconsideration of the situation you talked about, where you didn't get all of 
your witnesses there? For example, if the defendant opts for the preliminary hear
ing, and you don't make it that first time but you are allowed a second crack in a 
preliminary hearing, as opposed to going on to the grand jury as your second crack, 
as you do now, how would that work? 

Mr. Falke - I think we can divide the grand jury function into two functions: one 
is the indictment function and one is the investigative function. 

Rep. Norris - I'm thinking only of the indictment function. 

Mr. Falke - On the indictment function, for the average run of the cases it doesn't 
bother me. There are some cases where it would bother me, and that would be, for 
example, a rape case where we don't want to expose a girl to all sorts of. court room 
hearings and so forth. We usually try to take those directly to the grand jury. 
Also, some of our questionable cases, like a policeman shooting somebody, we like 
to present directly to the grand jury. 

Rep. Norris - In those cases what you are going to end up with is both, won't you, 
because the defense counsel is going to want the preliminary hearing, and you are 
going to want the grand jury? 

Mr. Falke - It's my recommendation, and I think it's in the standard too, that if 
either one elects the grand jury, the preliminary hearing not be held. 

Rep. Norris - I see. That creates some problem of openness which we have already 
discussed. 

Mr. Falke - And the openness, I think, could be solved different ways. It could be 
solved by allowing the witness to step outside and talk to his attorney if he's got 
any questions. Or it could be handled by giving the defendant a copy of the trans
cript. Or it could be handled by letting the defense attorney, if he's got good 
cause -- I think it should be limited in that situation -- take depositions of those 
witnesses later on, too. 
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Rep. Norris - I'm sorry, I just don't. 

Mr. Aalyson I think I have the same problem. We seem to be saying that this 
duality is not desirable because there is a time problem. Could there be something 
worked out where the defendant could elect as to which procedure he wanted to 
adopt and be bound by it? Would that create an impossible restriction upon the 
prosecutor? Suppose the defendant elected the preliminary hearing and you couldn't 
produce your evidence and he's off and you can't get to the grand jury? 

Mr. Falke - That would be an impossible situation for us, I think, with the time 
requirements that we have. 

Rep. Norris - Again, too, he's got his problem with the rape case situation and 
the political case situation. 

Mr. Aalyson - Well, then, could we not have the defendant entitled to request a 
private preliminary hearing? 

Mr. Falke - The defendant wouldn't want to do that, to protect our witnesses. 

Mr. Aalyson - Well, but in the rape case, most of the time, oh, I see •••• 

Mr. Falke - It's the complaining witness. 

Rep. Norris -In the political case situation, too, that he cites •••• 

Mr. Falke - I guess really I'd like to see both proceedings kept'but the preliminary 
hearing used most of the time unless someone elects to go to the grand jury. That's 
the way I'd like to see it. 

Mr. Aalyson - But are you saying that if the defendant elects the preliminary hear
ing and loses, you are going to restrict his right to go to the grand jury, but if 
he wins, you want the right to go to the grand jury? 

Mr. Falke - No, my idea on requesting the grand jury would be that if you do that 
before the preliminary hearing, not have a preliminary hearing. 

Mr. Aalyson - Even though you may want it. 

Mr. Falke - Even though you may want it. You know, the Supreme Court of the 
United States has said the preliminary hearing is not necessary. In the Gerstein 
case, the Court said that there has to be a probable cause determination, and as 
long as there is one, you do not have to have a preliminary hearing or a grand jury 
hearing. And we do have a probable cause determination technically now, too. 

Mr. Aalyson - That begs the question. If we put it into the Constitution, then 
there does have to be one, at least in Ohio, whether the Supreme Court says that 
there has to be one or not. 

Mr. Falke - That's true. 

Mr. Aalyson - I'm somewhat bothered by the fact that if you give the defendant the 
alternative of requesting a preliminary hearing, he is proscribed from getting a 
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grand jury hearing, and yet the prosecutor is not. 

Mr. Falke - That's the way it is now. If we elect to take a case directly to the 
grand jury, the defendant is not entitled to a preliminary hearing. I think some 
states propose a preliminary hearing after the indictment. They have a preliminary 
hearing on an indictment if there is not a preliminary hearing before it. 

Rep. Roberto - Both the preliminary hearing and the grand jury proceedings are 
controlled by rule, arenlt they? 

Mr. Falke - There are very few rules pertaining to the grand jury. It's mostly 
statutory. 

Rep. Norris - Further questions? If not, thank you very much, Lee. 

The Committee recessed for lunch. The first speaker of the afternoon session 
was Mr. Thomas Swisher, Director of Research for the Ohio State Bar Foundation. 

Mr. Swisher - Mr. Chairman and members of the conunittee, I might say first that 
I am not here on behalf of the Ohio State Bar Foundation. I'm here on my own be
half because I have a personal interest in this particular provision. And I might 
also say that Mr. Falke and I did not communicate before this, yet what I'm going 
to say is really an elaboration of one of his main points. And it very simply is 
this: The grand jury is a screening device. The preliminary hearing is a screen
ing device. And while I firmly believe that we need a screening device in the 
criminal process, I do not think we need two of them. 11m here to urge that this 
committee adopt a provision that will provide that an accused can have a prelimi
nary hearing or he can have an indictment by a grand jury, but he can not have 
both. And I have for that purpose prepared some suggested language, which I might 
add does not entirely solve the problem that Mr. Falke alluded to that there are 
times when he himself would prefer to go to the grand jury. This I do not think 
makes provison for that, but it does at least provide some of the basic things. 
I don't want to go to any detail on where the grand jury came from or what its 
original purposes were, but suffice it to say that in this country, it was designed 
to provide a cushion between the prosecutorial authorities, which are the govern
ment, on the one hand, and the accused OIr the other. And probably the most notor
ious case, one that I'm sure all of you are familiar with, and the one that perhaps 
had as much as anything to do with the fact that we now have a right to indictment 
by a grand jury in the Constitution, was the John Peter Zenger case, in which there 
was an incompetent, corrupt, and venal royal governor in New York. He was 
criticized by a fairly large faction of the educated public in New York, and they 
did this rather privately through John Peter Zenger, who probably on his own 
account wasn't bright enought to do it. He didn't spell very well. He was prose
cuted, not by indictment, but on an information of the governor himself, or one of 
his chief officers. The grand jury device was designed to prevent persons being 
made to stand trial for their life, their liberty or their property on specious or 
spiteful or flimsy accusations. And I think it is that function which absolutely 
must be preserved. I have another reason for preserving that function in the grand 
jury itself, and that is that there is a very definite advantage in having a body 
of citizens, as opposed to public officials, who in private, essentially, discuss 
the evidenee and decide whether they are going to prosecute or whether they are not 
going to prosecute. This has several advantages, not the least of which is the 
fact that the people who do the accusing are not subject in that case, as much as 
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• they would be otherwise, to recriminations for having considered evidence in the 
wrong way, or not having considered all of the evidence, and so on. I do not 
want to suggest for a minute that there are not abuses in the grand jury system. 
There are, and we've heard a great deal of testimony on curing those abuses, and 
I do not want to suggest that my position is in any way in opposition. I think

• that the cure for these abuses might very well be within the framework of what I'm 
suggesting here today. I recall Mr. Falke mentioning, in the State of Washington, 
the provision dealing with the prosecutor's duty to present exculpatory evidence 
to the grand jury. That is also law in California. I might add that there is 

• 
quite a recent case on it. It's Johnson v. Superior Court which appears in 44 Law 
~ 2171, and states that in view of the state statute which says that the prose
cutor has the duty, if he fails in that duty you are going to have to dismiss the 
case. Now, I always understood that in Ohio, while that was not stated in the 
statutes, the duties of the prosecutor were stated in the statutes in such a way 
that his duty could not be said to be to indict and convict, but to do justice -

• 
which meant to free the innocent as well as convict the guilty. I'd like to review 
for just a moment the procedure we now have in Ohio and then suggest how I think 
we could change that procedure to the advantage of everyone. In the first place, 
we have a federal Constitution which in the Fifth Amendment says that no person 
shall be held in answer for a capital or ot~lerwise infamous crime unless on a pre
sentment or indictment of a grand jury, except in cases arising in the land or naval 
forces or in the militia when in actual service in time of war or public danger. 

• Now there is a question in my mind as to whether that specific provision in the 
Fifth Amendment has been made applicable to the states through the Fourteenth 

• 

Amendment. I haven't counted up recently how many of the Bill of Rights provisions 
have been made directly applicable to the states, but I'm not sure that that is one 
of them. At any rate, it doesn't make any difference, because Ohio's Constitution 
now has a provision quite similar. It says, except in cases of impeachment, (and 
that is something that is not in the federal Constitution) cases arising in the army 
or navy, or in the militia when in actual service in time of war or public danger, 
and cases involving offenses for which the penalty provided is less than imprison
ment in the penitentiary, no person shall be made to answer for a capital or other

• 
wise infamous crime unless on presentment or indictment of a grand jury. Now, I'd 
like to mention one other thing that we have on the books, and this happens to be 
in Section 2939.08 of the Revised Code, which very succintly states what the grand 
jury is in Ohio, and it says that the grand jury shall retire at the judge's charge 

• 

and "proceed to inquire of and present all offences committed within the county." 
That tells us something about the powers of the grand jury in Ohio. There are no 
such things in Ohio and indictable and nonindictable offenses. The grand jury is 
perfectly capable and authorized to present an indictment for overtime parking if 
they were so disposed. I can't imagine the prosecutor bringing an indictment on 
that. As a practical matter, cases presented generally are felonies. But we do 
have misdemeanors that are presented on indictment, more often when the grand jury 
performs an investigatory function. We have one other provision in Ohio that I 

• 
would like to bring to your attention and that is Section 2941.021, which says that 
any criminal offense which is not punishable by death or life imprisonment may be 
prosecuted by information filed in the common pleas court by the prosecuting attor
ney, if the defendant, after he has been advised by the court of the nature of the 
charge against him, and of his rights under the Constitution, is represented by 
counselor has affirmatively waived counsel by waiver in writing in open court, etc., 
waives prosecution by indictment. What that means is this - prosecution by indict
ment is required in all felony cases in Ohio unless the defendant waives indictment 

• 
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in writing after having been fully informed of his rights. He must affirmatively� 
waive that right. If he doesn't waive it, he gets indictment. He can't even� 
waive that right in a capital case or one punishable by life imprisonment. There,� 

he gets an indictment. There is one other provision I would like to bring to your 
attention. I won't go into detail, but simply state that Chapter 2937 of the Re
vised Code deals with preliminary hearings. In essence it says that in all felony 
cases where the grand jury has not yet acted, the accused is entitled to a prelim
inary hearing. lId like to review some of the criminal procedures to put these in 
perspective for you. There are three ways to begin a criminal case in Ohio. Number 
one is if the grand jury meets, they retire to the privacy of their chambers, and 
as the statute says "inquire of and present all offenses committed within the 
county." And when they do that, that begins a criminal case. Nothing else has 
happened. The man has not been arrested yet. There has been no complaint filed by 
a citizen. The grand jury itself has come out with the accusation right off the 
bat. That is what we now call secret indictment. The second way in which a case 
might be started is if any citizen -- it could include a police officer, it could 
include a private citizen -- goes to the courts, usually to the deputy clerk in a 
police station, and files a complaint that someone has committed an offense. When 
that complaint is filed, a warrant or summons is issued and the man is arrested. 
The third way to begin a case, in very limited cases, all felonies and certain mis
demeanors, is when the person is found commiting the offense or there is probably 
cause to believe that he has committed it and there is no time to get the warrant, and 
you arrest without the warrant and then take him down to the station and get the 
warrant. It's kind of a reverse procedure, but again there is a summons issued on 
him. In felony cases, as soon as the person has been arrested, in all those cases 
where the grand jury hasn't acted -- and that would mean arrest without a warrant 
or arrest with a warrant on the filing of a complaint -- the accused is entitled to 
go before a magistrate, in a court of record -- it could be a municipal court or 
a county court -- and go through the preliminary hearing. The preliminary hearing 
is designed to find out two things: number one, whether there is probable cause to 
believe that an offense was committed; number two, ·if an offense has been committed, 
whether it was committed by the man accused here. If the answer to both is yes, 
and the offense committed was a felony, the man is bound over to the grand jury for 
its inquiry. The answer might be, yes, there was an offense committed, but it was 
a misdemeanor, and yes, the misdemeanor was committed by this accused. In that 
case, the magistrate retains that case for trial in his own court. Now, if he is 
bound over to the grand jury, what does the grand jury do? Well, the grand jury 
inquires into two questions: they ask, is there probable cause to believe that an 
offense has been committed, and if so, is there probable cause to believe that this 
accused committed it? In other words, they are inquiring into exactly the same 
thing as does the preliminary hearing. I would suggest to this committee that 
there is no rational reason, at least not today, for haVing two such probable cause 
hearings. I very much believe that there ought to be some form of probable cause 
hearing somewhere along the line for the ancient reason to screen out accusations 
that are brought on flimsy evidence or are brought spitefully or speciously. Those 
should be screened out. We should.lt trouble our courts with those. I would 
suggest that the grand jury, since it is a body of citizens which meets essentially 
in private, has a legitimate function. So if I am suggesting from that case that 
there ought to be one or the other but not both, I am suggesting that we retain 
both but we make a provision for saying you get one or the other but not both. That 
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brings me to the suggested language I have here. "Except in cases of impeachment,� 
and cases arising in the militia when in actual service in time of war or public� 
danger, no person shall be held to answer for a crime for which the penalty pro�
vided is death or imprisonment for more than one year, unless on preliminary� 
hearing by a court of record and information of the prosecuting attorney, or,� 
upon demand of the accused, unless on presentment or indictment of a grand jury in� 
lieu of preliminary hearing and information of the prosecuting attorney." First� 
and foremost, what 1 believe that this would do is to provide that you get the� 
preliminary hearing or you get the indictment, but you do not get both. These� 
are alternatives. The second thing that it does, is say that the preferred method� 
is going to be the preliminary hearing, and if you do not affirmatively ask for� 
indictment by a grand jury, you are going to get the preliminary hearing. In� 
essence, this would say that if you don't ask for it, you waive it.� 

Judge Tague - Why can't we do it now? 

Mr. Swisher I think it can be, Judge, under the present constitutional prov~s~on. 

I think the reason we have not turned it around, however, is because there is a 
certain amount of inertia in attempting to do away with a procedure that has now 
become so encrusted in use and time. I don't think you could do it, short of say
ing in the Constitution that this is the way to do it. 

Judge Tague - I realize I'm from a small county. The minute our county court 
binds over to the connnon pleas court, and the man has not made bond, he is called 
in with his assigned counsel by the county court and told: "Our grand jury is not 
scheduled to meet for another month. You can waive this and proceed now by way of 
information." And we get people to trial early by sticking that one additional 
little very easy provision in between the county court and the grand jury's action. 
Now whether this can be adopted to counties such as Montgomery, or Cuyahoga, I 
don't know. In our county it works beautifully. 

Mr. Swisher - It would work beautifully I think in Perry County, Judge, because, 
let's face it, everybody knows everybody else in Perry County. My experience has 
been in the larger counties, however, including one medium sized county, that you 
won't get a defense attorney waiving anything as long as he knows that he's entitled 
to it and he can hope that the prosecutor steps in a hole. That's essentially it. 
Now what I suggest here is that the state will say preliminary hearing is going to 
be the method, except on demand of the accused, and then he gets the grand jury. 
But if he gets the grand jury, he doesn't get the preliminary hearing. It works 
two ways. I have not put in here, frankly because I hadn't thought of it, a pro
vision which would govern, if the prosecutor in the cases Mr. Falke mentioned, 
would prefer to go to the grand jury. 

Rep. Norris - Wouldn't that be taken care of in this language, if in the sixth line 
after the word "accused" you insert "or prosecution"? That would give either of 
them the option, and one would be bound by the option of the other. I think the 
language works out real well. 

Mr. Swisher - Yes, you could do that. 

Mr. Aalyson - Mr. Chairman, the thing that bothers me about that is, you are g~v~ng 

the ~rosecution the right to deprive the defendant of a preliminary hearing if that 
is the way he would prefer to have it. 
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Mr. Swisher - That's the way it works now, essentially. I'm not suggesting that 
E1iat i s righ t. 

Rep. Norris - The only reason for my inquiry was not making a judgment on the merits 
of it, but whether or not that language would accomplish what Mr. Falke wanted, 
and I think it does. 

Mr. Swisher - As the language stands, it does not do what you suggest. The choice 
is strictly the accused's in this case. It does require an affirmative demand on 
his part to get a grand jury if that's what he wants. But there is nothing all 
that difficult about doing that. 

Mr. Aalyson - Of course, the language could be reworked to provide that the choice 
would be up to the defendant, but that in certain instances the prosecution, with
out depriving the defendant of his right to a preliminary hearing, could neverthe
less have an indictment. 

Mr, Swisher - That's possible. You could do that. And that might be the best 
compromise. If the prosecutor wants an indictment and the accused wants a prelim
inary hearing, alright, do both, in that one single instance. 

Mr. Falke - Can I raise one point here? That's o.k. if the defendant is charged 
prior to the time his case goes to the grand jury, but you've not answered the 
situation of the investigative type of grand jury. 

Mr. Swisher - I would not touch that. In other words, I would not do away with 
the investigative function of the grand jury at all, nor do I think this does that. 
This only speaks to the right of the accused. 

Mr. Falke - Because in that case, if the grand jury goes ahead and indicts before 
the preliminary hearing comes about, the person entitled to the preliminary hearing 
would not •••• 

Mr. Swisher - I think it could be provided by law, and now it is not. I don't 
think this particular section would say that the General Assembly is disabled from 
providing for that sort of thing. I'm not sure that I would want to go into that 
kind of detail in the constitutional provision. Leave the options open, in other 
words to the General Assembly, within the limits that are very carefully set in the 
Constitution. I might add that there are a few other things done in the language 
that I am suggesting that I just couldn't resist toying with. Number one, we don't 
have an army or navy in Ohio. We do have a militia and I'm sure it will surprise 
all of the able-bodied men here, and perhaps the women too, to find that we are all 
members of the militia. That scares me a little bit. It seems to me fairly obvious 
that the Constitutional Convention back in 1851 just took that language without 
really thinking about it from the federal Constitution, where it does make a differ
ence. At any rate, I took away the reference to the army and navy and left in the 
one on the militia. You notice, also, that in the present provision, who is entitled 
to the grand jury is stated in the negative. It says "except in cases ••• " and then 
proceeds to talk about misdemeanors, and I suppose by tmplie8tion everybody else 
gets indictment by the grand jury. I have stated it in the reverse, in the positive 
way -- these are the people who get indictment by the grand jury. In essence, it 
is the present definition of felony in the Criminal Code. Now, I might suggest that 
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4t� what Mr. Falke told you this morning, I would support, and state that what he had 
reported as his personal experience is what I have found through observation and 
through research on this subject. The grand jury takes a lot of time. It takes 
more time than a preliminary hearing. It is also quite expensive. Of course we 
have to pay for the courts. I don't want to suggest that we don't pay for the 
courts. But when you have grand jurors, you have to pay the grand jurors. And 

~	 it is a more time consuming procedure on the whole than the preliminary hearing 
is. And that's the reason I have given preference to the preliminary hearing in 
this particular case. I might add that Mr. Falke is to be commended for the way 
he handles the grand jury in Montgomery County, but I might suggest that that is 
a very unusual thing. There aren't many counties which do that. For one thing, 
the county prosecutor really very seldom goes down to the county of municipal court 

•� to handle the preliminary hearing. It's usually the municipal prosecutor who does 
that. The Miami county prosecutor has recently said that he is going to do what 
Mr. Falke is now doing. His associates are handling the preliminary hearings and 
they are handling the indictments, and I think although there might be some admin
istrative problem, basically it is proper that the same prosecutor follow a case 
through from beginning to end. It is much more efficient from the law enforcement 

4a� standpoint, and also from the standpoint of using the court's time. Consequently, 
I would be inclined to keep the grand jury because it serves a basic and very im
portant function, but to make sure that the grand jury is not overused, as I be
lieve it is used now. It's used too much and it costs too much. I don't know 
whether this provision I am suggesting would cause any particular problems to de
fense counsel, especially in view of the discovery procedure that we now have, and 

•� especially since he gets his choice. He can take preliminary hearing or he can� 
take indictment by a grand jury.� 

Mr. Aalyson - What discovery devices are available in a criminal case? Are they, 
for instance, comparable to discovery devices available in a civil case? 

•� Mr. Swisher - They are a little more limited than in a civil case. A civil case is 

• 

pretty wide open. There are some limitations which I think are probably dictated 
by the nature of the proceeding and the rights of the accused in part. It used to 
be that there weren't any, and in fact, when I first started to practice, you had 
to go to all sorts of devious methods as a defense attorney, trying to find out what 
the prosecution's case was going to be. When the new Rules of criminal Procedure 
were adopted, the Supreme Court put the right of discovery into those rules and made 

• 

it mandatory. Now, it operates this way: the prosecutor hasn't got any right to 
look into the defense's file. He can't ask the defense who his witnesses are. The 
only way he is going to find out is when they are subpoened. He can't ask '~at's 

your evidence? What's your defense?" He might ask but he might not get an answer, 
either. However, the defense doesn't get an answer either, if it asks, '~o are 
your witnesses, prosecution? Whom are you going to call? What's going to be your 
main line?" And if it asks that, the prosecutor doesn't have to tell it anything, 
unless the defendant makes a demand for discovery under the Rules, at which point 
the prosecutor pretty much has to open up his file, pretty much has to show the man 
that these are the witnesses, this is essentially what's going to be said, this is 

• the police evidence, these are the statements made before, and so on. The truth of 
the matter is that in a lot of cases, the prosecutors have been doing that for years 
anyhow. They didn't have much to lose. They indicted those they felt that they 
could get a conviction on, and it was a question of presenting the evidence. They 
felt they had the case and for the most part did. There is a reciprocal right under 

•� 
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discovery. When the defense says, "Prosecutor, I want to look in your file:' then the 
prosecutor acquires the reciprocal right to look in the defense's file. The private 
work product of the office is not subject to discovery, but basically you're teiling 
what your side of the case is going to be. That's pretty much the way it works now. 

Mr. Aa1yson - Does the defense have the right to depose, for example, the complaining 
witness or the key witness of the prosecution? 

Mr. Swisher - My recollection is that the right of deposition is much more limited. 
I'm not sure there is a defense right of deposition. There is a prosecution right. 

Mr. Falke - Only for good cause. 

Mr. Swisher - Yes, then, you do have a right of deposition. It's much more limited, 
because the prosecution, for example, cannot depose the defendant, obviously, because 
otherwise he would violate his Fifth Amendment rights. 

Mr. Norris - Further questions of Mr. Swisher? Judge Tague? 

Judge Tague - Thomas, what happens to the potential defendant witnesses? Let's take 
the Hoffa case for example. Suppose I'm under subpoena for three suspects to be 
called to testify before a federal grand jury. Now just assuming that I'm there 
without counsel. True, they have all the advice in the world. But for whatever the 
reason be, I implicate myself. What rights do I have? 

Mr. Swisher - I haven't addressed myself to that. I might say I think that problem 
and other problems which were touched upon this morning, this language does not ad
dress itself to. And it was not my intention to ignore them or to say that the 
committee ought to ignore them. It was only my intention to provide suggested lan
guage to solve a particular problem that I had in mind, which was the question of 
superimposing one probable cause hearing on top of another. I have no problem with 
agreeing that anybody who testifies in front of a grand jury ought to have his rights 
fully protected. I had thought frankly that we had done that in Ohio, particularly 
for the witness who would refuse to testify because he might incriminate himself and 
then was granted immunity. I had thought that we had clamped into the law of trans
actional immunity, and I find now that the court in Cuyahoga county said no, it was 
use immunity. I think anyone who testifies before a grand jury "should be able to 
say that without his lawyer he doesn't know what he should say, and that he wants 
his advice. I think there ought to be some provision for making the prosecutor or 
somebody bring out exculpatory evidence. If the man's got a perfect self-defense 
argument, what is the point of going to trial? It begins to look spiteful at that 
point, you see. I would like to see a provision such as California and Washington 
have which puts the duty on the prosecutor, if he know of exculpatory evidence, to 
present it. If the man's got defense counsel, or if he's got evidence he wants to 
present, tell the prosecutor. Or bring it in himself. We do very much that same 
thing in a preliminary hearing now. Theoretically, we don't have to, but we allow 
cross examination. If we are going to have a screening device, let's make it a 
good screening device. 

Mr. Norris - Thank you, Tom. The chair will now call the Honorable Robert G. Tague, 
Judge of the Perry County Common Pleas Court. 
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Judge Tague - Mr. Chairman and members of the committee, in the years that I have 
practiced law I've been a prosecutor in a small county for eight years, so I'm 
familiar with the makeup and the function of a grand jury from the standpoint of 
the prosecutor's office. I have been a common pleas judge for somewhat over 13 
years, and of course I'm familiar with that area. And I've done some defense 
work as well. I must confess that my thoughts in this area are pretty ambivolent. 
I read with a great deal of care the extremely competent and exhaustive brief that 
your staff prepared and did a little independent research and in that independent 
research I ran across the California case decided in September that Mr. Swisher 
referred to. And in the concurring opinion there is an exhaustive history of the 
grand jury and a cogent criticism of the way it operates in California. As a 
matter of fact, that particular judge in that case suggested that there should be a 
post-indictment preliminary hearing to secure a case such as was presented before 
the Supreme Court there. That case was a case where a man charged with the sale of 
some narcotic was accused and brought before the magistrate on preliminary hearing. 
The magistrate found no probable cause in large measure because of the defendant's 
own testimony. Thereafter the prosecutor simply took the case into the grand jury. 
And there, without that exculpatory evidence, the grand jury did in fact indict. 
The defendant thereupon filed a writ of prohibition asking the Supreme Court to 
stop further prosecution under the indictment.And in a unanimous opinion, the court 
granted the writ, without prejudice, however, to the prosecutor starting allover 
again and going through the preliminary hearing or going to the grani jury. 

Mr. Norris - Was that based on California statute that required the prosecutor to 
present exculpatory evidence? 

Judge Tague - The concurring judge went on to say that he had to defend that con
stitutional right to present exculpatory evidence. Now, I have read with interest,-
and I have a tremendous amount of respect for Mr. Swisher--but what he presents 
here is not exactly revolutionary. It's a little novel. He predicates it on the 
accusatory function of the grand jury as opposed to the preliminary hearing. In my 
view, and this is in a little county with 28,000 people, the grand jury performs a 
very vital function. I know it's been overworked but with regard to which, in my 
view, too much emphasis can't be made. You cannot appreciate--thrill is too strong 
a word but interest is definitely a good word to describe the people who actually 
serve on those grand juries. They honestly and sincerely feel that they have per
formed a real civic function. I cannot overemphasize this. Add to this the fact 
that in medium and small counties, the prosecutor is invariably a young man. This 
grand jury definitely adds tremendous credence to his prosecutorial function. 
Quite frankly, I think the system that we have is the converse of this presented 
by Mr. Swisher and it words more beautifully. That is, the case is bound over to 
the grand jury by the county judge, at which point each defendant is entitled to 
waive the grand jury. He's present at a hearing, and he's given the opportunity to 
waive the grand jury and proceed by way of information. This works beautifully in 
our county and I know it can in medium sized counties. Add to this the fact that the 
present wording of our Constitution, Article I, Section 10 agrees almost word for 
word with Amendment V of the U. S. Constitution. It therefore follows that any 
decisions arrived at on the federal level are invaluable guidelines to our trial 
courts as well as the rest of our system. I recognize the anomaly Mr. Swisher has 
that exists in the double screening system, and of coure the effect of Coleman v. 
Alabama. In my honest judgment, and I have given this considerable thought since 
Mr. Nemeth first called me, I've finally concluded that the solution reached by 
Illinois, retaining the language that we presently have in ArtiCle I , Section 10, 
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to which is added the legislative power to abolish or to limit, is preferable. 
And without really having digested everything that Mr. Swisher said in his 
suggestion, I believe that for the purposes of this committee the course that 
Illinois took is quite probably the preferable course. It's pointless for me 
to rehash what I know Judge Williams and all the rest of them have gone over 
with you. If you have any questions, I'll do my best to answer them. 

Mr. Norris - Thank you, Judge Tague. Judge, I want to make sure I understand your 
testimony. Tom was addressing himself essentially, as I understand it, to elimin
ating the duplication, saying that yes, we need a screen, but let's have only one 
screen. 

Judge Tague - I say the preliminary hearing is very little, if any screen. 

Mr. Norris - O.K. You're saying that the problem with Tom's proposal is that it 
prefers the preliminary hearing. Instead of more preliminary hearings and fewer 
grand juries, you would rather see more grand juries and fewer prelimimary hearings. 
Is that correct? 

Judge Tague -Yes. May I say why? 

~. Norris - Yes. 

Judge Tague - I think that he will agree with me as far as the preliminary hearing 
is concerned--I can't quote statistics, but I'm confident that in 75% of the ac
cusations where the preliminary hearing is waived, it's waived for many good reasons, 
which include, in my view, one fact: The fact that once a complaining witness really 
gets on a story and it's taken down in the course of the preliminary hearing, it's 
difficult for him to back off of that story. The defendant is entitled to it. And 
more often than not, in the usual breaking and entering--what have you. case--that 
victim and complaining witness has mellowed by the time that case is really ready 
for trial, provided that he is not~- stuck with the story that he has given to the 
preliminary hearing magistrate. And when he mellows, of course, there is the plea 
bargaining situation that tmme diate1y. enters the picture, providing the witness 
has not stuck with the story. Then, of course, as we all know, whether Lee does 
it or not, most of the evidence before that preliminary hearing is at best surface 
evidence. Much of it is hearsay regardless of what our rules say, because there is 
nothing final about it. It's not an appealable order. For the most part, this 
explains why in 75% of the cases there is a waiver of the preliminary hearing. I 
feel that if you stick this opportunity to go by way of information between the 
preliminary hearing and the grand jury, it cures your delay problem. Of course, 
whether it could occur in Lee's situation or not, or John T.'s situation, I don't 
know. 

Mr. Norris - Assuming that we want only one screen, should the defendant have the 
option to choose his screen, should he be able to choose whether or not he gets 
the preliminary hearing or whether he gets the grand jury, or should we just simply 
abolish preliminary hearings altogether and retain only the grand jury with perhaps 
some modification to those procedures. 

Judge Tague - You've got to retain the preliminary hearing. Where else is an attorney 
going to be appointed for him for the first time? Where does he first see an attorney? 
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Mr. Norris - Well, we could provide some alternative time where he could have counsel 
appointed. Maybe that could happen at arraignment. Should we retain both, but 
give the defendant the alternative of which one he gets, or should we abolish the 
preliminary hearing altogether? 

Judge Tague-- I must obviously go along with Tom Swisher and give the accused the 
opportunity to choose which of the two. 

Mr. Norris - Rather than abolish the preliminary hearing? 

Judge Tague - Right • 

Mr. Norris - Let me just press you a little further on this for my information. 
I'm not sure why you chose that option and I want to understand that. Let's assume 
that we were to abolish preliminary hearings and retain only grand juries, but afford 
the defendant essentially the same opportunities in the grand jury that he has in 
the preliminary hearing. Would that change your mind? 

Judge Tague - It would be expensive, and obviously would prolong the grand jury pro
ceedings. On balance, of course, I would retain the preliminary hearing. 

Mr. Norris - Further questions of the witness? If not, thanks very much, Judge. 
Please feel free to stay. We welcome your input. The chair will call Jack Patri
coff, a member of the Ohio Bar and Chairman of the Criminal Justice Committee of 
the Ohio State Bar Association. 

Mr. Patricoff - Mr. Norris, since I've been here since 9:00 this morning and I've 
heard all of the previous people on the program, and in my opinion they were out
standing, I have to throwaway the script that I have prepared. I'm not here as 
the Chairman of the Criminal Justice Committee of the Ohio State Bar. I was in
vited because of that position, but I don't represent their views. This has not been 
submitted to the members of the Criminal Justice Committee and therefore, I'm just ap
pearing here on my own behalf. I've done criminal defense work in Montgomery County 
for the past 43 years and have never done any work in the prosecutorial state. Lee 
Falke,who sits here, and I have been at odds in the court room for the past 12 years, 
but away from the court room we have a very good social relationship. I might say 
that the lawyers of the Dayton Bar have the greatest respect for Lee Falke in the 
conduct of his office. After having heard all of the comments by people who have 
done a lot of preparation, I thought I would speak more or less off the cuff and 
present the views as I see them based upon the practice of law as a criminal de
fense lawyer. Experience does have some application in the legal profession. It 
also may have some application in passing new laws and also with reference to re
vision of the Ohio Constitution. I might quote the words of Justice Oliver Wendell 
Holmes when he said: IIExperience is the life of the legal profession and not logic." 
So I'll base my remarks on the experience that I've had in the legal profession as a 
defense lawyer, though some of them might not appear to be logical. I believe that 
both systems should be preserved, with reference to a preliminary system and also 
indictment by a grand jury. However, the grand jury does need some updating and I 
will submit to this honorable committee thoughts that I have had along these lines. 
I agree wholeheartedly with Tom Swisher's remarks that there should by one or the 
other. If a person has a preliminary hearing and he's bound over, it's a duplication 
in the grand jury. We present the same witnesses, the same thing comes out when 
there is an indictment. However, I'll mention this and it has been brought out, 

5271 



-

Ohio Constitutional Revision Commission 
Committee to Study Grand and Civil Petit Juries 
January 23, 1976 
page twenty-eight 

that a defendant who appears before the grand jury should be allowed to have his 
lawyer there for protection. Not for purposes of cross-examination. If you are 
going to allow a defense lawyer to appear before a grand jury, and cross-examine, 
your entire system is going to become cumbersome and it's going to drag the thing 
out. In a large county like Montgomery, Lucas, Cuyahoga, Hamilton, or Franklin 
county, there will be no end as to when these grand jury hearings are. I believe 
the grand jury investigations should be confined to suggestions that were made, such 
as in capital cases, or as Tom Swisher mentioned, except in cases of impeachment, 
in cases arising in the militia, or in the case that Lee Falke mentioned, like a 
woman in a rape case, or where they want to have a secr~t indictment without the 
original filing of a complaint such as he mentioned in the experience with the 
chief of police where they had to clear the air. The grand jury heard it and then 
made its recommendation. In these types of situations, the grand jury is necessary. 
If I had my choice, as a criminal defense lawyer, I would naturally ask for a pre
liminary hearing. It serves a criminal defense lawyer. It's also helpful to an 
accused to know what the witnesses have said. It's recorded, and a witness who at
tempts to accuse a defendant cannot change his testimony later. The same procedure 
is not avai1~le to a defense lawyer as to what goes on in the grand jury. However, 
I make this strong recommendation, and Lee Falke said he as a prosecutor would have 
no objection, assuming a man goes to the grand jury the law should be that the de
fense counsel should be able to have a copy of the proceedings of the grand jury. 
That's been decided upon in the U.S. Supreme Court, and as much as I have tried in 
Montgomery County to get a copy of the grand jury proceedings, I've been unable to. 
In the case of Dennis v. U.S., the Supreme Court case decided in 1966, in reversing, 
this is part of what they said: "On certiori, the supreme court reversed and re
manded the case for a new trial. It was unanimously held that the failure of the 
trial court to permit the defendants to examine the witnesses' grand jury testimony 
constituted reversible error." Now that's the language of the U.S. Supreme Court. 
Although the judges in Ohio will not necessarily follow that court, I would submit 
to this group that it could be provided for in some form of legislation that an 
accused who does not have a preliminary hearing, and does not appear at the grand 
jury, has a right to get the transcribed testimony of every witness. That also 
supplements the theory of Brady v. Maryland, in which the U.S. Supreme Court said 
that any evidence which is helpful to the defendant which is in possession of the 
prosecution must be turned over, and that the defendant has a constitutional right 
to that. These types of suggestions can be ineorporated in the laws of Ohio. They 
have the backing of the U.S. Supreme Court, and the support of the U.S. Constitution, 
the 6th Amendment and the 14th Amendment. Also, in the case of Richard v. State 
which is an old case, it's apparently recognized as the rule that a defendant may 
be permitted to inspect the grand jury testimony of the prosecution witness for the 
purpose of cross-examination, after the conclusion of the direct testimony of the 
witness. In other words, in this case the reviewing court said when the prosecu
tion witness gets ~ough upon direct examination, defense counsel has a right to 
demand that same witness'-testimony at the grand jury perceived as being in conflict. 
As a matter of fact, that's the prevailing rationale in the United States Supreme 
Court of Dennis and also in Brady v. Maryland, although in Brady v. Maryland it did 
not touch upon the grand jury, it says: "The prosecution has the benefit of every 
witness to testify at the grand jury." There is no reason today why that same evi
dence or the transcript of testtmony should not be available to defense counsel. 
In this respect, I'm speaking as a defense lawyer because that's been my work for 
43 years. Lee Falke's office has opposed defense counsel from getting that. But 
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1 believe that it should be a part of the law that defense counsel has the right 
to get a trasncript of the testimony of the witnesses that appear before the grand 
jury. Since it's an arm of the prosecutor, it's a one-sided approach, and that 
wayan accused would have the same benefits he would have if he were to have the 
testimony of the preliminary hearing. But I think from a practical standpoint, 
it's a waste of time to have both. Coleman v. Alabama -- I can't see how that 
fits in the picture. The only thing Coleman v. Alabama says is that a man is en
titled to an attorney at a preliminary hearing. That is language of the U.S. 
Supreme Court. Let's say that language exists in Ohio, and it does if our courts 
follow it. But that language in Coleman v. Alabama does not say that the defense 
is entitled to a preliminary hearing. Therefore, from my experience, I would say 
it should be one or the other. There have been some practical suggestions made, 
and I appreciate the opportunity to be here. I might mention that some of the 
things I've heard here I've taken notes on. The reason I came early is that I am 
going to submit them, with the permission of this committee, to the Criminal Jus
tice Committee of the Ohio State Bar. If anybody has any questions, I'll certainly 
be happy to answer them. 

Rep. Norris - Thank you. Does anybody have any questions of the witness? 

Mr. Aalyson - Mr. Patricoff, do you feel that under the present system of criminal 
justice in Ohio, the discovery methods which are available to the defendant would 
suffice to permit abolition of the preliminary hearing? 

Mr. Patricoff - From my experience as a criminal defense lawyer, I say absolutely 
yes. This is the Bible -- The Rules of Ohio Criminal Procedure, especially Rule 
16. I have used it often in submitting a demand. Of course, under Rule 16 there 
must be a demand made first and if there is no compliance with the demand, you 
file a motion and it is left up to the court. In my opinion, as a criminal de
fense lawyer, I would say, based on Rule 16 of the Ohio Rules of Criminal Procedure, 
it is adequate protection. I have had no problem in getting the information that 
I felt was necessary. And frankly, it may be in our county only, I would say that 
Lee Falke has his men highly cooperative. I don't mean to tell tales, but you set 
up an appointment and one person in particular, he says, "Jack, there's my file. 
You can take it home if you want to". That's how liberal they are. And we have 
no trouble getting everything that they have. Now, of course, with respect to 
the private work which they do on their own, we're not entitled to that. 

Mr. Aalyson - But you don't feel that under the present rules you would be pro
tected if there were just a grand jury method of indictment without your having 
the ability to get the transcript of proceedings? 

Mr. Patricoff - The transcript of the proceedings is helpful in this respect: We 
don't know what a witness has testified to. They may have that and they may not 
in their files. If the witness on trial is giving a different version of what 
happened from what he testified at the grand jury, then that's grounds for im
peachment. In other words it might be a criminal defense tactic, but if I can 
destroy or discredit a prosecution witness, I'm going to do it. Not only I, but 
any criminal defense lawyer. I don't know how you gentlemen accept this interpre
tation, but our function and purpose and probably the prosecution's also, is to 
destroy, if possible, and if not, to discredit a witness. That's the great value. 
And also, it gives a defendant this protection: When a witness gives a different 
story at the trial than he did at the grand jury, he might be committing perjury. 
I feel that the defendant should have the benefit of that. 
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Rep. Norris - Jack, let me pursue this a little further. Now, as I understand 
your testimony, you said you agreed with Tom Swisher's proposal, which is essential
ly that the defendant is entitled to one screening process, either the preliminary 
hearing or the grand jury. And it is at the defendant's option, so he chooses 
either the preliminary hearing or the grand jury. Let me pose this to you: If 
we modify the grand jury procedure in line with your suggestions so that defense 
counsel would be permitted in the grand jury -- he would not be permitted to cross
examine witnesses, but he would be permitted in there with his client and then 
would be entitled to a copy of the transcript -- would that procedure plus what we 
have now in Rule 16 be enough in your mind to justify abolition of the preliminary 
hearing? 

Mr. Patricoff - In my experience, I would say yes. 

Rep. Norris - I'm trying to explore all the possibilities of ways of eliminating 
the duplication. 

Mr. Patricoff - That's exactly the purpose. I might add that, of course, criminal 
defense lawyers love the preliminary hearing. I'm trying to be objective about 
this, not only as a criminal defense lawyer. 

Rep. Norris - I understand. Of course, if we were to eliminate the preliminary 
hearing, we would have to open up the grand jury somewhat. 

Mr. Patricoff - Of course, you have got another thing. How are you going to get the 
case rolling to begin with? It either has to be by an affidavit or an information. 
If you go by information, then the defendant waives grand jury indictment. 

Rep. Norris - And you still have the problem of the secret indictment. I'm not sure 
how we would get around that. 

Mr. Patricoff - That's another problem. Exceptional situations occur, with secret 
indictments • 

Rep. Norris - We'd have to do something different there, and we may end up doing 
something differently even than what we do now. Further questions of the witness? 
If not, thank you very much Jack. I appreciate your testimony. Please regard 
yourself as a participant. The chair will call the Honorable John T. Corrigan, 
who is Prosecuting Attorney in Cuyahoga County. Welcome, John. 

Mr. Corrigan - Mr. Chairman and members of the committee, I am pleased to have the 
opportunity of appearing here this afternoon before you and giving you the benefit 
of my views as relates to any constitutional revision relevant to grand juries. At 
the outset, I suppose it is a fair statement for me to say, since I've been the 
Prosecuting Attorney for the past 20 years in Cuyahoga County, that probably I've 
had more experience with the practical effects and application of works of the grand 
jury than anybody else in the State of Ohio. Presently we are processing over 
6,000 felony cases a year. In order to do this, it is necessary that we have two 
grand juries in session, each of them meeting 2 days a week, and we are presenting 
to those two grand juries somewhere in the vicinity of 125 to 130 cases a week in 
order to meet the demands of 6,000 felonies. Thinking in terms of not only consti
tutional revision but legislation as well, we can't look only at Cuyahoga County. 
We have to be mindful that the problems of Vinton County are quite a bit different 
than those of Cuyahoga County. The fact of the matter is, and particularly because 
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of the time limitations that are put on trials, our policy up there now is this, 
that we are in direct contact with the police officers. We get their statements, 
and as soon as we get their statements, we submit the case to the grand jury, re
gardless of whether or not the preliminary has, in fact, been had. And if we were 
not to do this, we would find ourselves in a situation such as we did sometime back, 
where preliminary hearings were about 3 months in arrears. They were primarily in 
arrears because of the fact that defendants did not have counsel and municipal judges 
were not hearing them until they had counselor the Legal Aid Society or somebody 
provided counsel for them. And as you can appreciate, in too many of those instances 
those people that were in that package of arrears were involved perhaps a second 
or a third time in some other crime. So we saw the need to get these matters into 
the grand jury as quickly as possible, and we continued that process so that, today, 
by and large, any felony that is committed is submitted to the grand jury within 10 
days of the time of the commission of the crime. We found, too, that if we did not 
do that, in regard to the preliminary hearings the defense counsel oftimes would 
move for a continuance, and we would have cases continued in the municipal court, 
and continued from one week to another, and so on; and you can better believe that 
on occasion when witnesses would not appear, then defense counsel would be looking 
for a preliminary hearing, otherwise not. So, we found gimmickry creeping into 
the preliminary hearings and matters being dismissed there -- in any event, wit
nesses becoming tired and not appearing. Our system in part overcame that particular 
situation. I would not favor the abolition of the preliminary hearing for the 
reason that after an individual is arrested there has to be some vehicle to get that 
individual before a court and to set bond. I think the preliminary hearing, if for 
no other, should be preserved for that reason. I don't think, assuming the prelim
inary hearings continue and I wish that they would exactly as we have them, that in 
any way preliminary hearing determinations should be final. I see some people ad
vocating that if in fact there is a preliminary hearing, this be with finality. 
The fact of the matter is, that in the manner and way in which they are conducted 
-- because the time limit is such that it is almost immediately after the crime; 
because witnesses are not readily available; because a judge is not then determining 
a question of guilt or innocence but rather whether or not the individual should 
be charged -- there are too many cases, in my opinion, that are rather perfunctorily 
being dismissed. And notwithstanding these dismissals, we do effect indictments 
by the grand jury and we do effect convictions. I think we have to keep in mind 
when we look at the grand jury and the whole preliminary process that we are not 
dealing with the question of trying an individual. Rather, we are dealing with the 
question of charging an individual. And too often I find that those of us who are 
on the current scene lose sight of the fact that some of the things that we have 
in the law are time-tested and time-proven and too often we reform, or we change 
under the guise of reform, and perhaps we burn down the barn to chase out a few rats. 
I find in my experience that the present system that we have is more than adequate 
to protect the right of the defendant. It's more than adequate to protect the 
rights of society, which has a right to have the people indicted that should be in
dicted and to have people dismissed who should not be indicted. The fact is that 
percentage-wise, in the cases that we present to the grand jury over the years, four 
or five percent result in no bills, 95% result in true bills. If there is some
thing I'm unhappy about, I'm unhappy with the fact that the number of the grand jury 
has been reduced from fifteen to nine. I think that there is another attribute 
to the grand jury, and that is the citizen participation in government. Lord knows, 
too many of the citizens today feel that those of us that are in public office are 
not serving the public interest, and here is a vehicle wherein we can get fifteen 
to twenty people involved and involved in a very serious and important part of our 
democracy, that of determining whether or not an individual should be charged. 
feel that these people come away from this experience better equipped to be good 
citizens, better equipped to impart to their fellow citizens matters relating to the 
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courts, to the prosecutor's office, to the police departments, and other matters 
that are offshoot information that they pick up in the course of the proceedings 
that are conducted before the grand jury. So it would be my position predicated 
on the remarks that I've made, and the experience that I have, that we do not make 
preliminary hearings a constitutional provision in any sense of the word, and that 
we do not in fact change the constitutional provision as it relates to the grand 
jury. I will be pleased to answer any questions that you may have of me. 

Rep. Norris - Thank you, Mr. Corrigan. Questions of the witness? 

Rep. Roberto - Mr. Corrigan, it has been suggested that defense counsel be per
mitted at the grand jury proceedings. What would your reaction be to that? 

Mr. Corrigan - I'm opposed to that for the reason that you open the door to defense 
counsel and then you are beginning to make it an adversary proceeding. What then 
is the next step thereafter? I might add that if in fact that would be, it should 
be by legislation and not by any constitutional amendment. But I would be opposed 
to that for the reason that someone would have to show me that there is something 
now intrinsically or actually wrong with the procedure that is employed in the 
grand jury. And though we have, from time to time, people indicating that this 
insulation is necessary to the defendant to make sure that something doesn't go 
on in that grand jury that shouldn't go on, we have to ask ourselves this question: 
When we look at the case at the end of the tunnel when it comes out, what is 
happening with the decisions that the grand jury is making? Do they show that 
they were wrong or do they show that they were right? And my experience in our 
county is this -- that the great majority of cases wind up in guilty pleas or 
trials, and the only deviation from the indictment returned by the grand jury is 
deviation that comes about by virtue of the fact that we don 1 t have witnesses, or 
by the time when we can evaluate it we find, for example, that we can't make out a 
particular element. Let me give you an example. Suppose that a young lady, a 
victim of a crime, were to indicate that a man held her up on Euclid Avenue -
put a gu~ to her head and stole her money, and there are no problems with the 
case whatever. However, when we get down to trial, somebody thinks to ask this 
young lady, "How did you know that he had a gun?" ''Well, he said that 'I' 11 blow 
your brains out'." "Did you see a gun?" "No, I didn't see a gun". When the man 
is apprehended, let's assume, not too long thereafter, there was no gun on his 
person. Now, we have to make a decision. Are we going to try to make that case 
predicated on her testimony, "I'll blow your brains out" -- make an aggravated 
robbery -- or are we going to be mindful of the fact that we have a jury of 
twelve people, that we have to prove that element beyond a reasonable doubt, and 
take a plea for a robbery? We'll take a plea to a robbery. And that would change 
what the grand jury initially indicted for. But I think those are changes that 
are understandable. Those are changes that are going to occur. I do not see any
where demonstrated that what grand juries are doing they are doing wrong, which 
necessitates defense counsel being present in the grand jury. 

Rep. Roberto - How about just permitting defense counsel for the purpose of just 
advising his client, not participating? 

Mr. Corrigan - I would have no quarrel with that. 

Rep. Norris - Mr. Corrigan, let me follow up on one other question, along that 
same line. You say you have no objection to having defense counsel present to ad
vise his client, as long as he doesn't become an active participant. 

Mr. Corrigan - We don't have, just maybe one case out of 3,000, that we ever have 
the defendant in. So it's such a negligible thing in any event. 
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Rep. Norris - How about counsel representing a witness? 

Mr. Corrigan - I think you would have to look at the individual case, and I would 
like to sec provision if that were to be permitted that there be some judicial de
termination as to whether or not he could be there, for the simple reason that he 
could be acting in a conflict of interest situation where he's representing a defen
dant and a witness, and so on. But otherwise, I would have no quarrel with that. 

Rep. Norris - How about the suggestion made earlier that defense counsel be entitled 
to a copy of the transcript? 

Mr. Corrigan - Here again, we are confronted with a practical problem, it seems to 
me. We could not furnish enough court reporters to record and transcribe the 
transcript to make it available. The cost would be a prohibitive thing. And again, 
in my opinion, it would not be productive of anything substantial by way of afford
ing the defendant any additional rights. 

Rep. Norris - So even assuming that we can lick the cost problem, you would not 
favor that? 

Mr. Corrigan - Generally, I would not favor it, no -- if I may elaborate a little 
further on that. In the trial of the matter, let us assume that the grand jury 
transcript was available to defense counsel. Let us assume, too, for the sake of 
this given case that a deposition was permitted for some reason or another. Let us 
assume, too, that there were statements made by some of the witnesses to police 
officers and those statements were made available. Now, in the course of the trial 
and cross-examination, if that defense counsel cross-examines a witness on a state
ment that he made to the police, on a statement that was made in a deposition, on 
a statement that was made before the grand jury -- the fact of the matter is that 
witnesses don't act like mechanical beings. They are human and they don't always 
cross every rtf and dot every fir and we get confusion into the case. I think it 
is additional gimmickry in the trial of a lawsuit. 

Rep. Norris - There has been a lot of testimony today dealing with the problem of 
the duplication that's inherent in the preliminary hearing and the grand jury. For 
example, situation where you have a preliminary hearing and then bind over to the 
grand jury, where what you are really doing is duplicating testimony. There has 
been concern with that and there have been some suggestions for eliminating the dup
lication. One of these suggestions is that we get only one of them. We need a 
screen so we need to retain either the grand jury or the preliminary hearing, and 
a way to make sure that they are retained,but there should be only one that the 
defendant gets to choose. He can choose either the preliminary hearing, in which 
event he get no grand jury, or he can choose the grand jury, in which event he gets 
no preliminary hearing. What are your thoughts on that? 

Mr. Corrigan - I think that I have indicated that I would oppose the preliminary 
hearing as being a matter of right and I certainly would oppose further the concept 
that he would get either one. 

Rep. Norris - You think that the defendant should have both? 

Mr. Corrigan - Yes, I do. 

Rep. Norris - Why is that, sir? 
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Mr. Corrigan - Because we're thinking in terms of Cuyahoga County, we're thinking 
in terms of Vinton County, and we're thinking in terms of the physical facilities. 
Let us assume, going back, that he has a preliminary hearing as a matter of right. 
Now you're putting all of the eggs in one basket, as it were, with one judge who in • 
a cursory sort of fashion alone has to make some pretty tremendous decisions. Pre
sumably, he could decide that this man should be charged with aggravated murder, 
for example. Or he could decide, predicated on the evidence that he has, that the 
man should be dismissed. These are pretty serious decisions to vest the authority 
1fQth one man. And that's what you would be doing in a mandatory preliminary 
hearing, whereas he is entitled to this as a matter of right without a grand jury. • 
And I would think, in a democracy, and with keeping in mind, too, the awesome re
sponsibility that you are fixing on one man, that it is better to share that re
sponsibility with a group of people such as 9 or 15 that would make up the grand 
jury. 

•Rep. Norris - How about eliminating the preliminary hearing and having only the 
grand jury but expand it so that the defendant has some of the prerogatives that 
he now has with the preliminary hearing? 

Mr. Corrigan - He has those by virtue of Rule 16. He has access to statements 
and physical evidence, and again, I would not go for an expansion beyond that 
simply because it has not been demonstrated to me that there is something bad or • 
wrong in the grand jury or defendants are being denied their rights. 

Rep. Norris - I guess what I'm searching for, in my own mind, is why you think we 
need the screening twice. 

Mr. Corrigan - I don't think you need the screening twice, and the fact is that we • 
have tried to eliminate the screening twice. I do feel, however, that we need a 
vehicle, and the preliminary hearing provides it, so that this man can quickly get 
before some judge for the purpose of setting bail. 

Rep. Norris - Let's assume we do it some other way. Let's assume we set up some •procedure where he gets his bail set. Why do we need the screening twice? 

Mr. Corrigan - I suppose I am willing to go with what we have and I'm not desirous 
of being disruptive, and in some other community they might want it. In our situa
tion, I would just as soon say, "Eliminate the preliminary hearing." Really, the 
way it's done up there it is an exercise in nothing, both from the standpoint of •the defendant and the prosecution. 

Rep. Norris - Does your office handle preliminary hearings? 

Mr. Corrigan - Only in the City of Cleveland. Not in the suburban municipal 
courts. • 
Rep. Norris - The suburban prosecutors handle the cases out in the suburbs? 

Mr. Corrigan - Yes. 

Mr. Patricoff - If a case is pending for preliminary hearing, does your grand jury •indict while a case'is waiting for a preliminary hearing? 

Mr. Corrigan - Yes, sir. 

Mr. Patricoff - In the eveIit there is a preliminary hearing and the magistrate 
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dismisses the affidavit, have you on occasion, or do you then take it directly to 
the grand jury? 

Mr. Corrigan - Yes, sir. 

Mr. Falke - lid just like to make a comment here, if I may. I think it's neces
sary to keep in mind, and I don't think it's been mentioned yet, that there is, 
at least I feel in our county that we should have a right to present a case to 
the grand jury in the event that the case is dismissed at the preliminary hearing 
and in the event that we have not presented all our evidence at the preliminary 
hearing. I don't think it should be a final hearing, although I wouldn't mind it 
being a final hearing if we don't have any additional evidence. 

Rep. Norris - Let me follow up on that. Let's go back to the situation of Tom 
Swisher's where the defendant takes his shot. Now in your situation, the defendant 
chooses a preliminary hearing and you lose at that level because you've not pre
sented all of your evidence. Would you be just as well satisfied if you get a 
rehearing at the preliminary hearing, or are you telling me you need then to go 
to the grand jury? 

Mr. Falke - I think I would rather take it to the grand jury, at that point. One 
thing we can do at the grand jury that we can't do at a preliminary hearing is, 
if a particular witness doesnlt show up a particular day, we can bring that wit
ness back the next day or the next week if the same grand jury is in session. 
Judges do not have that latitude and will give us hardly any breaks in that regard, 
so if we don't have everything right on the head, right there at the preliminary 
hearing, the case is dismissed. 

Rep. Norris - If the grand jury thinks you're short, you've got no problem. You 
just continue it another day and bring in somebody else, is that it? 

Mr. Falke - Yes. 

Mr. Corrigan - May I call to the committee's attention a Missouri case? I'm 
sorry I don't have the citation, but it is a rape case. The hearing judge dis
missed it predicated upon the fact that he did not believe the testimony of the 
prosecution. Apparently in Missouri they do have some sort of a right of appeal. 
This matter was appealed, and the Missouri Supreme Court held that the preliminary 
hearing judge does not weigh the evidence, and that if there is some evidence to 
warrant a bindover then it is his responsibility. And he could not believe the 
prosecutrix testimony only if in fact it was totally unbelieveable and impossible. 
So that throws into the preliminary hearing another picture, as it were, with re
spect to whether this man has the authority, at least under the Missouri law. 

Rep. Norris - Thank you, Mr. Corrigan. We appreciate your testimony. And John, 
we'll invite you to consider yourself a participant. The Chair will call at this 
time Professor Charles Thompson of the Ohio State University College of Law. 

Professor Thompson - I suppose one of the benefits or disadvantages of being last 
on the list is that you have already talked about everything that I could mention. 
When I was asked to come here, I really hadn't spent a lot of time thinking about 
what kind of recommendations, if any, I would make to a body such as yours with 
respect to the grand jury process. To a great extent I think that my own views are 
colored by my experience. I'm a member of the Indiana bar. I'm not a member of 
the Ohio bar. I've practiced law in Indiana for 5 years -- essentially criminal 
and I was reporter for a criminal law study committee in that state for 3 years. 
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The Constitution of Indiana, which was drafted in 1851, provides that the General 
Assembly may modify or abolish the grand jury system. And that's been the con
stitutional provision since that time. In 1905, in the criminal code that was en
acted in that year, the statute provided that any offense may be prosecuted by 
information, except murder or treason. While there was a statutory grand jury 
process, that process was essentially discretionary with the prosecutor. He could 
choose to charge by grand jury indictment or by information. In 1973, that statute 
was amended, and now provides that any offence in Indiana may be prosecuted by in
formation. My experience in Indiana, and I practiced in Indianapolis for that 5 
year period.Jis that the prosecutors used the grand jury process in roughly three 
categories of cases. Until 1973, they were required to use it in murder cases, 
which they did. They used the process in cases which had some political ramifica
tions to it. They also used it frequently in sex offenses. And I suppose there 
is a miscellaneous category. But the primary practice in Marion County, at least, 
was to use it in those three kinds of cases. The system worked very well. During 
the five year period I represented very few people that had actually been indicted 
by the grand jury. For the most part, run-of-the-mill type felony cases were all 
prosecuted by information followed by a preliminary hearing and bindover, not actually 
bindover, but transfer from the municipal court to the criminal court if probable 
cause were found. When we were studying the criminal laws of the state, no one was 
taking the position on our committee that the grand jury process should be extended 
to other kinds of cases. It seems to me that there are really two things that the 
grand jury really does. One is that it is an investigatory tool, and perhaps an 
investigatory tool that our society needs in certain kinds of cases. It seems to 
me that a grand jury can serve a very good function in investigating governmental 
corruption, in visiting and viewing and investigating conditions of public insti
tutions, jails, orphans' homes, homes for the elderly, that sort of thing, and 
organized crime. Sometimes, one really needs to have the kind of investigatory 
instrument that the grand jury provides to the prosecutor. And the second function 
is to review whether there is probable cause or reasonable grounds, whatever the 
local standard is ,to prosecute a person for a crime. I think I would recommend if 
I were working with a group such as yours that the grand jury be removed f~ the 
indictment process, and that all crimes be prosecuted by information. I do not 
think, though, that the grand jury should be totally abolished. I think the grand 
jury should remain as a public body of citizens to investigate allegations of 
governmental corruption, and to investigate and review conditions at public insti
tutions, jails and homes for the elderly, poor, and that sort of thing. I think 
that I would recommend, however, that the grand jury not be involved in investiga
tion of organized crime or other kinds of criminal activities that grand juries 
currently look into. I think that I would prefer to see an independent commission 
appointed for that. It could be a statutory procedure for the executive or the 
legislature to appoint a commission to perform the function that the grand jury 
now performs and perhaps also to have the same powers that the grand jury noW. has 
to investigate organized crime. I know that Illinois has, for example, a statute 
that creates a crime investigatory commission. I'm not sure that I would personally 
prefer to see it institutionalized as a governmental agency, but it seems to me 
that blue-ribbon panels and independent commissions with subpoena power and full 
investigatory powers might be an answer to that real need that I think the grand 
jury has been serving over the past years. There are several reasons why I think 
that the grand jury should be removed from the indictment process. I think that 
the grand jury probably does not fulfill its original function, .which was to 
serve as a buffer between the potential defendant, the citizen, and the government. 
I'm sure that you all know now that the grand juries are not really very well 
equipped legally to fully serve that purpose. That they are so dependant -- and 
that's not to say that there aren't exceptions -- upon prosecutors for legal advice 
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and direction. The prosecutor's office generally drafts the indictment and gives 
a good deal of leadership and guidance to the grant jury in determining what of
fense should be charged. I think that it would be just as well to let the prosecu
tor file an information and then subsequently to conduct a preliminary hearing and 
proceed in that fashion instead of what we presently have. I think the preliminary 
hearing is more fair in terms of the defense. In many jurisdictions, and I don't 
know that much about local practice in Ohio, essentially hearsay is the only evidence 
the grand jury hears and often it's testimony only of investigating police officers. 
And the defendant does not have the right to present any evidence to the grand jury, 
or to appear even, although I suspect many grand juries would welcome the opportunity 
to hear testimony from the persons under investigation. But the preliminary hearing 
provides the defense with the opportunity of presenting evidence if there is any 
evidence to be presented at that point in time, and also provides the obvious dis
covery benefits that correspond with the adversary-type hearing. I think one of 
the problems with the grand jury process now is that, for the most part, the pro
cedure is insulated from any subsequent judicial review. I think there is a real 
substantial argument to be made that the grand jury process violates the Fourth 
Amendment. In a recent case, Gerstein v. Pugh, the U. S. Supreme Court held es
sentially that when there is a prosecution by information, the defendant cannot 
be held for a substantial period of time in custody without some sort of probable 
cause determination being made. The case came from Florida, and in Florida the 
first event which occured after the information was filed and the defendant was 
arrested was arraignment, which was often several months later, and as a result the 
defendant was being held in custody for long periods of time without any kind of 
probable cause determination being made. The court in Gerstein said that that's a 
violation of the Fourth Amendment. In Gerstein, in footnote 19, I believe the Court 
said it would not, at that point, extend the same rule to the grand jury process; 
that based upon Costello, Monn and Blue, the three prior Supreme Court decisions, 
an indictment by a grand jury was conclusive as to the issue of probable cause. 
That's subjective, and maybe indicative of what the Supreme Court would do if the 
question were raised. We all know that there are many instances in which the evi
dence presented to the grand juries in the United States does llot satisfy the re
quirements of probable cause. The requirements of probable cause, as you know, do 
not&ways exclude the use of hearsay evidence. And in Spinelli and Aguilar the 
Supreme Court held that certain kinds of hearsay evidence could constitute probable 
cause. In most jurisdictions,if probable cause evidence in fact is not presented 
to the grand jury, the defendant has no remedy in terms of dismissal of the indict
ment or release from detention for that reason. 

If the grand jury is retained, I would suggest the following procedure. I 
think witnesses should be permitted to have counsel present in the grand jury hearing 
during the time the witness is testifying. The grand jury secrecy rule does not 
apply to witnesses. The witness, after testifying, is permitted to leave the grand 
jury room and discuss his or her testimony with attorneys and anyone else. And the 
procedure has developed in many jurisdictions. I don't know about Ohio because it's 
informal, not sanctioned by statute, the witnesses often leave the room to go out 
into the hallway to confer with counsel and so forth. Because of the very real po
tential for a Fifth Amendment violation when the witness is on the stand uncounseled 
and under pressure of the moment to respond to questions it seems to me that it's 
just as well to have counsel present in the grand jury room rather than keep him 
waiting out in the hallway. There was a proposal in New York a few years ago which 
provided a procedure for a defendant who was incarcerated or had been taken into 
custody, perhaps released on bail, but a defendant who was in that status and was 
being investigated by a grand jury could make a formal request as to the grand jury 
to present exculpatory evidence. It was not mandatory, as I recall, that the grand 
jury actually hear the eVidence, but it could if it decided that it would be helpful. 
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But there was a formal process by which the potential defendant communicated with 
the grand jury requesting the right to present evidence. I would think that some 
consideration should be given to such a procedure here if the grand jury is retained~ 

But at the very least, the defendant, if not given the right to present evidence, 
should have the right to request the opportunity to do so. 

Two weeks ago I had an inquiry from a Common Pleas Judge in Ohio with respect 
to a problem that had occured in a case in his court in which the defendant was 
making a motion to dismiss the indictment because of a violation of Rule 16, and I 
believe, Rule 44. Under Rule 16, there is a provision that at trial, after the 
prosecutor's or state's witnesses have testified, the defendant has the right to 
access to grand jury minutes or transcripts in the event that they contain conflict
ing or impeaching material. Under Rule 44, the rule provides that all proceedings 
before courts shall be transcribed. In this particular case the grand jury testi
mony was not recorded. At the trial the defense moved to discover to inspect grand 
jury transcripts for purposes of impeachment and there was none available because 
there was none made. Then the defense was moving for dismissal on that basis. 
Clearly there is a conflict in the law if the law does not require that grand jury 
testimony be recorded. Rule 16 becomes a fairly useless remedy to defense in terms 
of impeachment. And admittedly there is some question whether rule 44 on its face 
applies to grand jury proceedings. At least the spirit aad purpose of Rule 16 is 
defeated if the evidence is not transcribed. So I would think that there should be 
a requirement, express requirement, that grand jury testimony be transcribed to 
preserve the effectiveness of Rule 16. By transcribing the evidence it seems to be 
that Rule 16 could be expanded, and in the absence of some countervailing purpose, 
that the defense should be provided access to the grand jury evidence prior to trial. 
In my own experience in Indiana, for example, they had a similar rule, similar to 
Rule 16, that after the state witness has testified, you have access to grand jury 
transcripts. I was involved in a trial with the stat's witnesses testifying. We 
moved for a discovery of the transcript and the transcript had 10,000 pages. And 
so we spent three days. The jury trial was adjourned for 3 days while we went 
through the grand jury transcript. It seems to me that that is awkward: it could 
be provided to the defense in advance of the trial, at least those portions of it 
containing the testimony of witnesses that the state's going to call. I also think 
that the grand jury indictment should be dismissed prior to trial, if the transcript 
of the grand jury reveals that there is not sufficient evidence to establish prob
able cause. Which would be the same test required of preliminary hearings. In 
most jurisdictions, as I understand it in Ohio, defense is essentially precluded 
from challenging sufficiency of evidence underlying grand jury indictment. The 
grand jury indictment is conclusive and not subject to attack. I might add that 
I have with me today Professor Stuart Israel of Ohio State University Law School 
who practices in the state of Michigan. In Michigan, there is a similar provision 
as in Indiana, and most prosecutions there are by information as well. It seems 
to me that the grand jury process in the run of the mill average kind of felony.) 
that is not particularly complex serves no real purpose either for the state or for 
the defendant. 

Rep. Norris - Thank you, Professor. Questions of Professor Thompson? Just a 
couple I have. In Indiana, the procedure that you outlined, do they have a full 
preliminary hearing procedure in Indiana? Is it an adversary procedure? 

Professor Thompson - For the most part they do. The statutes are confusing. It's 
the old 1905 code and essentially what they do, in Marion County at least, de
pends somewhat on where the case originates. 
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Rep. Norris - Is it a probable cause kind of hearing? 

• Professor Thompson - If the person is arrested without a warrant then there is a 
full probable cause adversary hearing in the municipal court. If the municipal 
court judge determines that probable cause is present then the person is transferred 
to the criminal court. In the event that a warrant was issued directly by the 
criminal court, an arrest warrant where a defendant is arrested pursuant to the 
warrant rather than without a warrant, then there will be no preliminary hearing.

• Rep. Norris - No probable cause determination? 

Professor Thompson - There is a probable cause determination but no preliminary 
hearing in the adversary sense. Before the warrant issues there has been a probable 
cause determination. 

• Rep. Norris - And how is that done? 

Professor Thompson - The criminal court in Marion County has four judges who have 
explicit criminal jurisdiction. We have a commissioner, I believe he's called, Who 
is a judicial officer, who reviews probable cause upon application by the prosecutor

• or the police. 

Rep. Norris - Do the prosecutor or the police use testimony? 

Professor Thompson - Yes, it's sworn testimony and it's often done by affidavit.� 
It's also done by oral testimony. The benefit of doing it that way is that it's�

• subject to review subsequently. A record is made and when the defendant is arrested� 

•� 

the defense lawyer has access to the records, to the affidavit and record of oral� 
testimony before the magistrate.� 

Rep. Norris - We've been talking here today with a number of witnesses about abol�
ishing one or the other of these two screening processes that we have in Ohio, the� 
preliminary hearing and the grand jury. As I understand what you're saying, you� 
would prefer that of the two, the grand jury be abolished and that we use the pre�
liminary hearing as the screening process.� 

Professor Thompson - That's right. My own personal view is that the grand jury is� 
not an adequate screening process, for a number of reasons. One is that it is not�

• subject to review at a later time, which insulates it from any attack.� 

Rep. Norris - Is the preliminary hearing in Ohio subject to later review? 

Professor Thompson - I guess what I'm saying is that under Gerstein and under 
standard Fourth Amendment concepts a person cannot be detained. That doesn't

• mean the person can't be charged with a crime. He can't be detained. A person 
cannot be seized and held in custody in the absence of probable cause. 

Rep. Norris - Can you appeal from that in any hearing or finding of that nature? 

Professor Thompson - No, I don't think you can in any case. The remedy, of course,

• from the Fourth Amendment is pretty much limited to exclusionary rules. But 
Gerstein said that while Florida was not required to dismiss charges, they were 
required to discharge the person from custody until a probable cause determination 
was made. 
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Rep. Norris - Let me pose this question. Let's assume that we were to change the 
grand jury procedure to allow the witnesses and the defendant to be represented 
before the grand jury by counsel, not in a participatory function, not to cross-
examine witnesses, but to advise him. Let's further assume that the defendant has 
the right to the grand jury transcript. Would those changes, plus what is now 
available under our discovery Rule 16, would that, in your opinion, be a viable 
alternative to the preliminary hearing? If we did that, would that satisfy you if 
we then abolish the preliminary hearing? Would that be just as good? 

Professor Thompson - It would certainly be better than the existing grand jury 
process, I would say. I think I would prefer the preliminary hearing, personally. 
I think that there is a service performed by cross-examination and the probable cause 
determination. The problem with the grand jury is that in some cases theoretically 
you may not know who the potential defendant is going to be and so you can't have 
every witness's lawyer there for the entire process, cross-examining everyone. That's 
why I think that perhaps it's better to defer that probable cause determination un
til a later time, after a charge is filed and then you know who the defendant is and 
the defendant can have counsel present and cross-examine. 

Rep. Norris - Further questions of the witness? Mr. Roberto? 

Rep. Roberto - Professor Thompson, people who suggest retention of the grand jury 
suggest that this is really one of the few institutions that we have that inter
poses the citizens between governmental officials and the citizens themselves, and 
of course the preliminary hearing process would involve the judge, the prosecutors, 
government officials and so on. Their argument is that the grand jury should be 
retained because here you have the citizen input. It's kind of a buffer between the 
government and the people. How do you respond to that kind of an argument to re
tain the grand jury? 

Professor Thompson - I think it's a good argument if it were, in fact, true. I 
guess my problem is that I'm not sure it is. If the grand jury really was a process 
which involved citizen input to a substantial degree, then I would say that that 
would perhaps be a benefit. On the other hand, as many crttics have said, the 
grand jury is essentially a rubber stamp for the prosecutor and is essentially 
subject to the prosecutor's desires and then I think the argument loses some of its 
force. It seems to me also that interposing a citizen group between the state and 
the defense or accused is only of real value in limited cases. I don't think it 
serves a real purpose in most felony. cases. That is why it seems to me that an 
independent commission of lay people could serve that purpose in a situation where 
you are investigating something that is very complex and which requires a lot of 
testimony. Most felony cases require just a few seconds of testimony by a police 
officer and that's it for the purpose of being indicted. At least that's my im
pression from my experience. And in that kind of a situation a grand jury even 
though it is a body of lay people really serves no purpose. 

Rep. Norris - Thank you. Professor, in your practice in Indiana, were you involved 
in representing defendants? 

Professor Thompson - Yes, I was a defense lawyer. I never worked for the prosecutor. 
The Committee that I worked for was composed of judges, prosecutors, defense law
yers, and legislators. 
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Rep. Norris - Further questions of the witness? If not, thank you Professor 
Thompson for taking the time. 

Professor Thompson - Thank you. .. 
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Rep. Norris - Professor Israel, do you have something you want to add? 

• Professor lsrael - 1 didn't prepare anything. 1 would like to add that the Mich
igan Supreme Court, in a case called Duncan, I'm not prepared with the citation, 
held that even a defendant indicted by a grand jury, which is very rare, at least 
in Michigan, is entitled to a preliminary examiniation. 

Rep. Norris - For probable cause. 

• Professor Israel - Well, it's an extensive preliminary hearing. The prosecutor� 
is obligated to prove probable cause that the defendant was involved in the crime� 
and that the crime was committed, not probable cause that it was committed, but� 
that it was committed.� 

•� Rep. Norris - Thank you. Anything else? If not, then thank you very much, partic�
ularly to the witnesses, we appreciate your coming. For the members of the committee,� 

•� 

my intention at this point is not to call any further testimony unless members of� 
the committee wish further testimony. We are going to ask a prosecutor from a small� 
county to make his suggestions and we'll correspond with him to do that. I felt� 
that the testimony we had was exceptional. I want to wait til the transcript is� 
finished and distributed before we do anything more. If any of you feel any dif�
ferently, or think there is something we ought to do •••• I personally want a chance� 
to digest it. I feel we had some 
with you, as that's ready we can 

The meeting was adjourned.
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pretty good testimony. We will then be in touch 
distribute it. 
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THE GRAND JURY: A PROPOSAL FOR ITS EFFECTIVE USE 

•DONALD M. Mc INTYRE 

Presented to the Ohio Constitutional Revision Commission's Committee to Study the 
Grand Jury, January 23, 1976 

• 
Currently the constitutions in twenty-one states, including Ohio, plus 

the federal Constitution, provide that persons cannot be charged with ordinary 
1/ 1/

serious crimes except by indictment by a grand jury. Seven states pro • 
vide for the prosecution of felonies by use of the information (except for 

capital crimes), a formal, written charge prepared by the prosecuting attorney. 
1/ •The remaining states are "optional" in that the prosecution may elect either 

to refer a felony case to the grand jury or proceed by information. 

Details as how the jury is to be selected, the specific scope and ltmitation 

of its powers and the procedures to be used by it have been left to the legislatures • 

and courts. The first and most fundamental question to be addressed by a con

stitutional revision commission is whether the indictment is the most effective, 

efficient and prudent way to charge serious crimes. The answer is not a s~ple' • 
yes or no. Too many values, customs and desirable goals are at stake to abolish 

the grand jury; too many abuses of its power are evident, and too much waste and 

inefficiency attend its operation, to justify a continuation of its unqualified use. • 

At first blush, one is tempted to opt for one horn of the di1emna or another. 

But this need not be the solution nor should it be. The purpose of this report 

is to outline the arguments for and against full use of the grand jury, to indi • 
cate some of the experiences in the states and federal system to support those 

arguments, and finally to suggest the means by which the grand jury can serve our 

system of crtminal justice without sacrificing either the interest of efficiency • 
or fair play. 
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Constitutional vs. Statutory Coverage

• No constitutional provision for the grand jury is made at all in some states, 

like Michigan. Appellate courts in that state have decided that charging fel
!!./

onies by indictment or information is a matter for the legislature to decide.

• In the absence of constitutional guidance, legislatures are therefore relatively 

free to establish charging processes. In Michigan by statute, an accused may be 
'2./ 

• 
proceeded against either by information or indictment. Additionally, the 1egis

1ature has established the so-called "one man" grand jury, which permits a judge, 
fl..! 

upon probable cause, to inquire into a crime situation - that is, the court 

has the same subpoena power as a full grand jury. In a few states this power has

• Jj 

• 

been granted to prosecutors. 

At the other extreme are states with clear constitutional outlines concerning 

the use or non-use of grand juries. In California, for example, the Constitution 

specifies that an information may be used, after a judicial preliminary examina
'§../ 

tion, and also an indictment, with or without such examination. That is the 

•� 
typical provision allowing for the optional use of grand juries but it should be� 

• 

noted that the preliminary is required if the information is used. 

A fourth possibility is illustrated by an Illinois Constitutional provision. 

It states that " ••. no person shall be held to answer for a criminal offense unless 

by indictment of a grand jury ••• (but) the general assembly by law may abolish the 
2/ 

• 
grand jury or further limit its use." In 1975 the Illinois legislature did 

indeed limit the use of the grand jury by providing that all prosecutions of fel

onies shall be by information or indictment and that if a felony prosecution is 
10/ 

by information a preliminary hearing must be held with a finding of probable cause. 

• 
New York represents another interesting approach. Their Constitution, like 

Ohio's, simply requires an indictment in order to charge a person with a felony.� 

The legislature in New York has been more active than most states in prescribing� 
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rules and rights and guidelines for the grand jury. For example, provision is 

made for the court to dismiss an indictment based on insufficiency of the evi • 
11/ 

dence presented to the grand jury, or it may dismiss the indictment "in the 
12/ 

furtherance of justice." 

These provisions are fairly unique, and significant, in the sense that courts • 
do have the explicit power to review the grand jury minutes and to adjudge the 

sufficiency of evidence presented to them in order to establish "reasonable 
11/ •cause" to believe a crime has been committed by the suspect. 

It is difficult to categorize individuals into those who favor or disfavor use 

of the grand jury. Libertarians by and large, however, are the grand jury's most 

severe critics. But those who cling to the notion that the grand jury can, if • 
utilized properly, stand as a bulwark against unwarranted or frivolous prosecutions 

and thus an intrusion into privacy and liberty, are not inclined to advocate abol

ition. Individuals favoring strong law enforcement are inclined to favor the • 
grand jury because of its investigatory power. But, as I have indicated, several 

states do not utilize the grand jury (instead allow the prosecutor to proceed by 

use of the information) and in these states law enforcement officials express • 
considerable content with their system. 

Arguments for and against the Grand Jury 

Never before in the history of our country has the grand jury come under • 
such attack as it has since, and as a result of, the Nixon-Mitchell control of the 

Department of Justice. It has been asserted with considerable evidentiary support 

•that federal grand jury powers were carried to unhealthy extremes in order to 

suppress if not convict individuals singled out because of their political beliefs. 

Since these assertions have appeared in numerous places and do not seem to be 

•typical of state grand juries, my remarks will be largely limited to the operation 

of state systems. The arguments for and against the use of grand juries are as 

follOfls: 
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• 
1. Grand Juries Are Nothing More Than Prosecutorial Tools 

It probably is a myth that the grand jury has any real effectiveness at 

• 

all in curbing the prosecutoria1 abuse of charging a crime without justification. 

The combination of heavy case loads with the relatively short life of a typical 

grand jury simply does not allow them to exercise independent judgment about 

charging a crime. "No Bills" or decisions not to indict, are largely returned 

at the suggestion of the prosecutor and often are a means of eradicating super

fluous charges against a defendant once he has been indicted on a primary offense. 

•� 

Moreover, the decision to charge a crime is a complex business. Understanding� 

the necessary quantity and quality of evidence to constitute such things as probable� 

cause (much less proof beyond a reasonable doubt), even after instruction on the� 

•� 

definition of that term, requires considerable classroom and empirical instruction,� 

more than can possibly be imparted to grand jurors at the time of their charge or� 

under the short period in which they receive evidence. In a word, the "rubber stamp"� 

criticism of grand juries is pretty well documented by a number of studies and, more 

importantly, by the admissions of prosecutors experienced in working with grand juries. 

• 2. The Investigatory Role of the Grand Juries Resembles an 

• 

"Inquisition" without Adequate Safeguards for Constitutional Rights. 

The power of the grand jury to issue subpoenas requiring testimony and the 

production of physical evidence, combined with the power of the prosecutor to grant 

• 

immunity, violates the fundamental purposes of the Fourth and Fifth Amendments or 

at least the spirit of these amendments. 

More specifically, the grand jury in practice is a law enforcement tool in 

• 

that the prosecutor directs it to exert its investigatory power toward individual 

suspects and possible crime situations. 

Despite recognition in the law that the grand jury is an institution judicial in 

• 

nature, and as such functions primarily as a part of the judicial branch, its role as 

an executive or law enforcement agency is dominant. The U. S. Department of Justice 

in the recent past used federal grand juries to intrude into the private lives of 
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people in the following more specific ways: 

a.� Issuance of "forthwith subpoenas," whereunder individuals under suspicion 

•are� required to appear before the grant jury on a moment's notice; 

b.� Issuance of presentments wherein individuals are not indicted but are� 

subject to severe criticism bo~dering on indictment leaving no adequate� 

•form� for explanation or exoneration. 

c.� Leakage of information to the press about the identity of persons under� 

investigation so that their reputations will be scarred.� •d.� Requiring suspects under subpoena to "stand-by" for long periods of� 

time - sometimes days - in the hallways of the court house waiting to� 

be called to testify; and� •e.� Requiring witnesses under subpoena to travel long distances from their� 

home to areas far from the jurisdiction of the alleged crime.� 

3.� The Grand Jury is Inefficient in that it is a Needless Duplication of •Prior Screening of Routine Felony Cases. 

Viewed in the context of the processes by which felony cases are developed and 

perfected by the police, the prosecutor and the courts, the grand jury represents •
just one more point of decision which duplicates judgments by criminal law experts and 

adds to the time necessary to mature a case for final disposition. The defendant's 

right to a speedy trial is of particular significance in this regard since the T"." •necessity for the production of evidence at the prosecutor's office for an initial 

charging decision, at the preliminary hearing for a judicial determination to "bind 

over" the case to the grand jury, together with the presentation to the grand jury •
itself, often places an undue time constraint on the prosecutor's office and courts 

in order to bring the case to trial within the statutory limit. 

Those who favor the grand jury as an important criminal justice institution •
advance their own several arguments as follows: 

1. Citizen Participation in the Charging Decision� 

Whereas the average citizen, on the petit jury, does decide guilt or innocence,� 
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the� decision of the grand jury to charge is of at least equal importance. The 

• great bulk of persons charged with a crime enter guilty pleas, often through plea 

negotiations, and hence the grand jury offers a greater opportunity for citizens 

•� 
to make known their viewpoints about law enforcement. If the fundamental con�

cepts of our democratic form of government are likely to be realized in the 

•� 
criminal justice system, citizens should have a right to participate in the crit�

ical charging decision.� 

While there is considerable evidence that the prosecutor is in fact in con

trol of the grand jury, that practice need not be perpetuated. Remedial measures 

can be taken, such as legislation creating more grand juries with a longer life 

• 

• span, better indoctrination, and greater recognition by the courts of the impor

tance of the jury's independence. In short, there is something inherently wrong 

with the notion that a group of average citizens cannot function as anything other 

than pawns in the hands of the prosecutor. 

2.� From the Prosecutor's Standpoint it is sometimes Desirable to Share 

the Charging Decision 

• 

• In certain identifiable situations it is difficult for the prosecutor, on 

his own, to make the charging decision. In a literal sense the prosecutor is an 

elected public official - a politician - and as such any number of community 

pressures converge on him to condition and indeed control his discretion to charge 

and prosecute crime. Prosecutors are often "damned if they do or damned if they 

don't" in their investigation and prosecution of government officials, union 

•� 

• leaders and prominent businessmen. Further, there are certain areas of law en�

forcement in which a large segment of the public has a great deal of tolerance.� 

Gambling and prostitution are examples. The spectrum of enforcement can range all� 

the way from strict to lax. In either case the prosecutor, as a politician, runs 

the risk of alienating a large number of voters. Hence he should have the opportunity 
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to share his charging decision with the citizenry both to protect himself and to 

have an accurate gauge of community expectations about enforcement of criminal laws. • 
3. There is Nothing Wrong With a Grand Jury Serving as a Law Enforcement Tool 

Law enforcement needs help. Many if not most crimes are surreptitiously 

committed. Conspiracy to commit crime, in particular, is difficult to ferret out • 
by police undercover operations. Without the grand jury/is subpoena power and the 

prosecutor's power to grant immunity, many of these crimes would go undetected and 

unpunished. Whatever one might say about grand jury abuse under the Nixon adminis • 
tration, a number of serious criminal law violaters were called before the bar of 

justice in that administration. 

RELATIONSHIP OF THE GRAND JURY TO OTHER CRIMINAL • 
JUSTICE AGENCIES 

An effective way to understand the most efficient use of the grand jury is to 

view that institution in the context of the entire criminal justice system. One • 
should examine the relationship of the grand jury to the actors and institutions 

surrounding it. It should be borne in mind in this connection that grand juries 

have three functions: to indict, to investigate, and to report generally on their • 
view of a crime situation. These functions are sometimes intermixed, depending on 

the court's charge to the jury and the prosecutor's use of it. 

The Police • 
The police have a significant influence on grand jury decisions in that they, 

in the first instance, are responsible for the quantity and quality of evidence 

•produced. The typical "indicting" grand jury, which most are, must of necessity 

rely on the police as their investigatory arm. 

The Prosecuting Attorney 

•I have yet to meet a prosecutor who will not concede that the grand jury is 

under his control. By "control" I mean, first, that once the police decide to press 

charges the matter is referred to the prosecutor for review; in only those cases in 
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•� 
which the prosecutor feels charging is appropriate will referral be made to the� 

• 

grand jury. His discretion not to prosecute, even after an indictment by a grand 

jury, is well settled in the law. Prosecutorial decisions on whether to charge 

that is, to file a formal complaint in the courts - or to refer the matter directly 

• 

to the grand jury, make him the dominant decision maker once the case leaves police 

hands. 

Secondly, the presentation of cases to the grand jury is managed by the pros

• 

ecutor. He examines the witnesses, offers and describes physical eVidence, and 

expresses opinions and judgments about chances of success or failure if the case 

goes to trial. Since the prosecutor is an expert on such matters, and grand jurors 

• 

are not, his influence on the grand jury is, to put it mildly, a significant factor 

in their deliberations. 

Even for special, investigatory grand juries, the prosecutor exercises signif

• 

icant control. His advice concerning who should be subpoenaed, and his decision 

to grant immunity to witnesses, clearly puts him in the driver's seat. 

The Courts 

•� 

The courts interact with the grand jury in two significant ways. One is the� 

role of courts of limited jurisdiction to preside over preliminary hearings. These� 

hearings precede any reference to the grand jury and the judicial decisions made� 

•� 

duplicate the charging decision to be made by the grand jury. If enough evidence� 

is produced at the preliminary hearing to warrant further prosecution the case is� 

"bound over" to the grand jury for further, identical action.� 

•� 

To the defense, the preliminary hearing is a highly desirable procedure. For� 

it is at that hearing that the defendant is present and may offer evidence to dis�

suade the court that probable cause exists or that prosecution is otherwise unjusti�

fied. The accused faces his accuser in open court and the opportunity is given for 

the cross examination of state's witnesses, thus providing a valuable discovery 

tool for the defense. The transcript of the testimony given at the preliminary• 
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hearing is often a valuable basis on which to cross examine the same state's 

witnesses if the case goes to trial. • 
The preliminary hearing in some jurisdictions is also a major disposition 

point for felony cases. A study of preliminary hearings in Chicago in the late 

1960's, for example, revealed that approximately 80% of all such cases are disposed • 
14/ 

of at that point. Some are dismissed outright, others are reduced to misdemeanors 

so that the judge can take a plea, while others are disposed of by preconviction 

probation, a "diversion" procedure whereunder the case is continued for six months • 
to a year and ultimately dismissed if the defendant behaves himself. It should be 

noted, however, that in this system there was little or no preliminary screening 

either by the police or the prosecutor's office. • 
Doubtless because the defendant is given the foregoing advantages at the pre

liminary hearing, the practice of many if not most jurisdictions, including the 

federal, is for the prosecutor to bypass the preliminary hearing by taking the case • 
directly to the grand jury. There the prosecutor can examine the witnesses in secret. 

If a transcript is made of the testimony it is available to the defense for examina

tion at the time of trial, which is obviously helpful, but not as advantageous as • 
a transcript of a preliminary hearing. States in which the grand jury is optional 

require a preliminary hearing when the prosecutor opts for the information process. 
12.1 

It should be noted too that some states allow counsel in the grand jury room, a • 
relatively recent trend, but these are states which do not require indictment in 

the first place. The emerging compromise among states allowing counsel in the grand 

jury rooms seems to recognize that if the prosecutor desires the extraordinary pow • 
er of the grand jury he must accept responsibility of protecting the witness - ac

cused. So long as the indictment is mandatory it is unlikely that the right to 

counsel will be extended although the right to counsel would in all likelihood mollify • 
the prosecutor's incentive to manipulate the timing of the indictment to avoid the 

preliminary hearing. 

Thus the preliminary hearing and the grand jury, while serving the common • 
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objective of charging crime, are at odds with regard to opportunities for discovery

• (i.e. an open hearing compared to secrecy), and a final disposition point for 

felony cases (i.e. a large number of dismissals and charge reductions compared to 

a high percentage of indictments and a few no-bills). In fairness to prosecuting

• authorities, however, it must be recognized that when the preliminary hearing is 

not used, considerable screening takes place in the prosecutor's office, meaning 

• 
that the grand jury receives no more than three quarters to one half of the felony 

cases referred to the prosecutor's office. It must be recognized too that once 

there has been both prosecutorial and preliminary hearing screening the grand jury 

is not likely to receive anything but the most serious cases for which prosecution 

• 

• is warranted. 

The second relationship between courts and grand juries is the power of the 

court of general jurisdiction to call or convene grand juries, to charge them with 

their responsibilities and the scope of their authority, to dismiss them, and to 

review the correctness of their decision to indict. Relatively little attention 

• 
has been given to this "supervisory" function of the courts despite the fact that 

• 

there is theoretical recognition that the grand jury is a part of the judicial 

process. In the real world, as already indicated, the grand jury is more of a 

function of the executive branch of the government - the prosecutor's office. In 

• 

addition to the reasons already given, I have heard numerous complaints by defense 

counsel that judges, by and large, are loathe to interfere with the operation of 

the grand jury once it is convened. Several opportunities arise for this operation 

• 

to be challenged in court, such as the grand jury's failure to function within the 

limits of its charge, violations of secrecy and the absence of a lawful basis for 

issuing subpoenas. This "presumption of regularity" complained about doubtless 

stems from the law and tradition in this country whereunder courts do not intrude 

into the discretionary power of the prosecutor. The United States Supreme Court 
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has held, for example, that even after an indictment has been rendered the prosecu

tor can, within his discretionary power, refuse to return it to the court for pros • 
11..! 

ecution. 

There is also a strong tendency for courts not to review the sufficiency of 

evidence that was put to the grand jury by the prosecutor once an indictment is • 
18/ 

returned. In consequence the prosecutor, because of his influence on the grand 

jury, can determine the level of proof required before a defendant will be indicted. 

CONCLUSION • 
It seems to me four basic conclusions can be drawn about the operation of 

grand juries: 

1. For routine felony cases - perhaps as high as ninety percent of a typical • 
felony caseload - the grand jury's decision to indict is a useless duplication of 

the prosecutor's decision to charge and the decision of the judge at the preliminary 

hearing to "bind over" such routine cases to the grand jury. Witnesses must make • 
an "extra" appearance; too much valuable time is consumed in scheduling and presenting 

evidence. At a minimum the prosecutor should have the opinion of using the infor

mation, prOVided the case is given a preliminary hearing and it is bound over for • 
triaL 

2. For two reasons the grand jury should be preserved for limited use. One 

is that it has proved to be an asset to law enforcement because of its subpoena • 
power. The other is that the prosecutor should have available to him a group of 

citizens to whom he can turn in difficult charging situations. In every jurisdiction, 

therefore, a grand jury should be available, either regularly sitting in high crime, • 
metropolitan areas or subject to immediate call in less populated areas. 

3. Abuses of the grand jury process in recent years raise the question of how 

such abuses can be best controlled and prevented. There is some evidence in some • 
jurisdictions that judges are too reluctant to intrude into the operations of grand 
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juries (both in surveying or reviewing sufficiency of indictments and justifica

• tion for issuance of subpoenas) or otherwise take a position of "presumption of 

regularity". Hence, recognition should be given to the concept that the grand 

jury is primarily responsible to the judiciary and the judiciary is responsible for 

• the grand jury's operation. 

4. Guidelines under which grand juries should proceed, including full con

sideration of the rights of persons under investigation, should be spelled out 

• with much clarity by legislatures and such policy making bodies as the American Bar 

Association with its Standards for Criminal Justice Administration. 

It would be unwise, I think, for any Constitutional Revision Commission to 

• undertake anything other than the making of provisions for the use of both the 

information and the indictment leaving to the legislatures and courts the task of 

adopting details of the jury's powers and limitations • 

• For example, the Ohio Legislature could require a preliminary hearing in all 

felony cases regardless of whether the indictment or information is used, such as 

the requirement in Michigan and which is also recommended by the American Law In

•� ll/�
stitute. Judicial review if not supervision of the indictment process could 

and should be recognized, as in Pennsylvania where the judge in each county juris
20/ 

diction may decide whether indictments or informations are to be used • 

• If it is decided that the indictment should be optional as an official charging 

document, and within the prosecutor's discretion, then what is likely to transpire, 

in practice?

• The answer probably lies in the California experience where indictment is op

tional. Good crime statistics are recorded in that state and a number of studies 

have been done there describing rather precisely when and why the grand jury is 

• used or not. 

To begin with, fewer than 5% of felony filings in California are by indictment; 
21/

in Los Angeles the grand jury is used for about 1% of felony cases filed. -- In
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general, five reasons can be given for the grand jury use: 1) technical dif

ficu1ties with the statute of limitations; 2) the defendant's absence from the • 
state; 3) a desire to avoid the preliminary hearing; 4) public interest in 

the case, and 5) a need for the grand jury's investigatory powers. 
22/ 

•A survey of district attorneys in seven counties revealed, in more 

specific terms, the following reasons why California prosecutors opt for referring 

cases to the grand jury: 

1. Crimes - usually narcotics violations - involving the use of police • 
undercover agents where secrecy is important. 

2. Sex offenses where the victims are of tender years and their examination 

at the preliminary hearing is avoided. • 
3. Where the preliminary hearing would be unreasonably protracted, such as 

the establishment of complex factual situations, or where there is a large number 

of defendants, attorneys and witnesses. • 
4. Where it is thought that the jurors and public generally would have a 

special interest in the case. 

5. Where the facts are clear, easy to prove and the defendant is in custody. .. 

6. Where the statute of limitations or speedy trial limit is about to 

expire. 

7. When the preliminary hearing has been postponed or delayed, an unreason • 
able length of time. 

8. When the case is dismissed at the preliminary hearing for legal (not 

factual) reasons and the law should be further reviewed. • 
9. When witnesses are not easily available and a firm date for their test i

mony can be set. 

10. In organized crime cases, where safety of a witness is of concern. • 
11. When the defendants are public officials. 

12. When undue fanfare or publicity should be avoided. 

13. When several suspects are involved and secrecy, so as to insure effective .. 
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continued investigation, is desirable • 

14. Where there are multiple defendants but some are not in custody or 

where their whereabouts is unknown, thus precluding a preliminary hearing. 

15. Capital crimes and other particularly heinous offences • 

In my judgment the foregoing reasons are sensible and, based on the California 

experience, provide useful guidelines for adjuding when the grand jury can be put 

to productive use. It should be noted that the liberal California discovery rules 

preclude too many complaints that by-passing the preliminary hearing works an 

undue hardship on the defense. 

Finally, may I point out that the enterprise of enforcing the law and protect

ing rights is extraordinarily complex. The grand jury, like all criminal justice 

institutions, has that responsibility. Perhaps the most important thing it has 

going for it is direct citizen participation at the early, critical stage of 

charging crime. 
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TESTINONY, January 23, 1976: COALITION TO END GRAND JURY ABUSE 

We are here today, in a sense, because 185 years ago the 

people of the United States decided to incorporate the grand 

Jury into the federal Bill of Rights and because 10 years later 

Ohioans included the grand Jury in this state" sBill of Rights. 

Most people probably don't realize that it was the Bill of 

Rights that first made the grand Jury the law of the land. We 

normally don't associate the right to a grand jury indictment 

with celebrated liberties like freedom of speech, but America's 

first generation did. In 1791 "and 1801 cit1zenssa\'l the grand 

Jury as an integral guarantor of American freedom, a shield for 

otherWise defenseless individuals against overzealous or 

malicious government prosecutors. No person, these first 

citizens reasoned, should be put through the ordeal of a Jury 

trial unless an independent group of his/her fellow citizens-

the grand jury--determined that there was enough evidence to 

warrant further prosecution. 

Besides shielding individual citizens from improper 

~. . ... ,,-" . ; • 

• 

• 

• 

• 

• 

•� 

•� 

• 

• 
governmental designs, the brand Jury also protected the citizenry 

.
5304 

" 

• 
--- , --- ... -_...... 



• page 2 Coalition to End Grand Jury Abuse 

• as a whole by making sure that offenses by government officials 

• 

against the community were investigated and prosecuted. 

Eighteenth century American citizens l fresh from their bout with 

• 

English tyranny I Vlere not about to trust the government to 

1nvestig?te its own wrong-doing. 

• 

Both these roles combined to make the grand jury "a shield 

for the innocent and a sword against corruption in high places." 

How often down through the years courts have invoked these words 

or similar rhetoric to justify the grand jury's powersl But•
. 

• 
how seldom have these noble words borne any resemblance to the 

reality of the grand jury's aetualrole in our crir,1inal justice 

• 

system! 

Today we have a situation where less than half the states of 

• 
the union are impressed enough ''lith the grand jury's importance 

to require an indictment before trial. We have a situation 

• 
where 18 national bar l civil liberties l religious and labor 

groups have become so outraged by the perversion of the grand 

Jury's oribinal intent that they have formed an organization l 
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the Coalition to End Grand Jury Abuse, to work for grand Jury 

roform.* We have a situation where an American Jurist can 

accurately assert that "(t)he prosecutor can violate or burn • 
the Bill of Rights seven days out of seven and bring the 

frUits of unconstitutional activity to the grand jury. No • 
court in the country has the power to look behind what the 

1 •grand Jury considers or ''1hy it acts a's it does. II 

"lhat went \'Irong ''lith the grand jury? ' Is the grand jury 

situation beyond repa~r? What improvements can Ohio make? • 
Those are the questions we would like to discuss with you this 

morning. • 
The grand jury: bul\\'ark of liberty to rUbber star.lp 

A key word in any description of the grand jury that the 

Framers of the Bill of Rights thought so highly of is 

independent. The grand jury was to stand between the people and • 
~-~---~-~----~----~-~~----~-----~-~---~--~~~-----~---~----~-----

~These 6r~ups are: American Civil Liberti~s Union, National 
La\'lyers GUild, National Conference of Black La,ryers, Er:Jel'gency • 
Civil Liberties cotlmittee, U~itarlan Universalist Association, 
National Student Association, United :·~eth()di;3t Board of Church 
and Society, Dept. of Law, Justice and Cou~unity Relations, 
United Methodist Board of Global.~inistrics (women's, l:ational Div.),

--continued on next page 
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•� govcrnment~ ~uffer the citizenry from its officials. Indeed, 

independence was a prerequisite for effective grand jury 

•� functioning. could a grand jury controlled by the government 

be expected to fairly evaluate the government's case against 

•� an accused? Could a grand jury dominated by the government 

thoroughly ferret out government corruption? 

• Grand jury independence was~ moreover, the reason why grand 

'juries were and have been given such wide latitude to operate. 

•� The founders of the ropublic did not bother to attach statutory 

limits to the grand jury's subpoena power or restrict the 

•� evidence a grand jury could hear because they saw the grand jury 

as an ~gent of the comrr,unity, not an arm of the prosecution~ 

•� There was no need to protect the people from the people. 

Before too many years passed, however~ the logic behind 

•� -----~--------------~------------------------------~-----------

• 

* (continued from previous page) Church of the Brethren, American 
Friends Service Committee, Wo~enls International League for 
Peace and. Freedom, Jesuit Social Ministries Conference, Southern 
Christian Leadership Conference, National ~ar Association, 
National Legal Aid and Defenders Association, A~erican Trial 

.� Lawyers Association's Crimirial Section and AmalGamated ~eatcutters 
and Butcher ~orkmen of North America. 
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this rationale began to unravel. The broad and vague powers of 

the grand jury proved too inviting for the government to resist, 

and various officials moved to bend the grand jury to their 

•own improper purposes. One of the first prominent Americans 

to spealc out against this abuse of grand Juries was none other 

• 
than Thomas Jefferson. His political opponents on the federal 

bench had gUided grand jury harassment against Jefferson's 

• 
supporters, and Jefferson protested that "(t)he charges of the 

federal judges have for a considerable time been inViting the 

• 
grand juries to become inquisitors on the freedom of speech, 

2 
or writing and of principle of their fellow-citizens." 

• 
Unfortunately, Jefferson's concern was short-lived. When 

Jefferson became president a few years later, he targeted grand 

• 
Juries against his own enemies. 

While the early grand jury proceeding of the time was hardly 

• 
so abused, an unfortunate trend had been established, and 

gradually grand jurors played less and less of an independent • 
role. The democratic notions that had spUl'red the grand j~Jla 
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• constitutional birth came to exist only in the overblown 

prose of court decisions, and observors began to note with 

• increasing frequency that grand juries did nothing more than 

routinely rubber stamp prosecutorial decisions. Today the 

• situation has deteriorated to the point where it is 

commonly acknowledged that a grand jury will do whatever a 

• prosecutor wants it to do. If the prosecutor wants an 

indictment, there will be one, and if a prosecutor wants a 

• grand jury to get the government off the hook in a sensitive 

situation by not indicting, the grand jury will do that, too. 

• As we enter our Bicentennial year, we do it without the 

grand jury shield America's founders envisiohed. 

• The grand jury: a formi~able weapon 

If the grand jury had only lapsed into an anachronistic 

•� panel that affords an accused little protection from the 

government, that would be reason enough to subject the 

• institution to intense scrutiny. But there is another reason. 

The grand jury, which was intended to protect the innocent 
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trom the government, has evolved into a frightening instrument • 
the government can manipulate against the innocent. Over the 

past decade, the judicial misinterpretation Of traditional • 
grand jury powers and the legislative addition of new ones have 

. 
handed law enforcement agencies the ability to maneuver as if • 
the Bill of Rights did not exist. 

"I suggest," Watergate Special Prosecutor Charles Ruff has • 
-said, "that virtually the only ~estraints 1mpo~ed on the 

prosecutor's use of the grand jury are those which he imposes • 
on himself as a matter of personal or professional morality 

or which are imposed on him as a matter of policy by his • 
3 

superiors. II 

Ruff hardly exaggerates. Ponder, if you will, the • 
entirely legal prerogatives currently enjoyed by prosecutors 

before federal and Ohio grand juries. A prosecutor may • 
subpoena anyone fron anywhere at any time with whatever notice 

deemed fit. A prosecutor does not have to inform a witness • 
why he/she has been subpoenaed. No grand J'wy witness is 
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allowed to have an attorney present inside the grand jury 

chamber during questioning, and that questioning can touch 

•� on anything the prosecutor chooses: the witness' private� 

conversations, political activities, personal relationships, 

• even the attorney-client privilege. The prosecutor can 

•� 
badger a witness, and since a complete transcript of a grand� 

jury proceeding need not always be kept, never worry about a� 

court censuring this conduct. If a witness claims his/her 

Fifth Amendment right against self-incrimination, a prosecutor 

can immunize the \'litness \'lith limited "use It immunity \'lhich 

• requires the witness to testify on pain of jail. Even if a 

witness does testify, however, he/she still faces the prospect 

• of going behind bars. Under use immunity, a prosecutor can 

indict a ",'itness on the sUbject of his/her testimony if evidence 

. 
against the witness is found independently of the testimony.• 

Taken as a "lhole, the modern grand jury offers prosecutors 

.' a package of powers that make a mockery of due process and 

1nvite abuse. If we give prosecutors, fo~ instance, the 
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unlimited power to subpoena witnesses and their records in 

the name of the grand Jury, should we be surprised when 

prosecutors stage disruptive fishing expeditions into the • 
activities of their political opponents? If we allow 

prosecutors to ask any questions they please, should we be • 
surprised when prosecutors use the grand jury to intimidate 

those with unorthodox or unpopular opinions? If we allow • 
, prosecutors to force immunity onto Witnesses, should we be 

sUrprised when prosecutors trap people into jail by asking • 
questions that they know the immunized witness cannot, in 

conscience, answer? • 
These are some of the abuses of the' grand jury process� 

evident over recent years, abuses that led Sen. Edward Kennedy� • 
in 1913 to attack "the kangaroo grand Jury" Which he 

described as "a dangerous modern form of Star Chamber secret • 
inquisition that is trampling the rights of American citizens 

4 •from coast to coast." The abuses Sen. Kennedy decried (see 

appendix for detailed case histories) occurred in the federal� 
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• 
system, and, naturally, ~le arc not saying that similar horrors 

• accompany every Ohio grand jury proceeding. Most grand jury 

deliberations are, on the contrary, perfv~ctory and emotionless 

• affairs in which the prosecutor briefly presents the 

government's case and the grand jury just as briefly disposes 

• of it. We are saying, however, that in those instances where a 

buffer between the government and the individual is most needed-

• situations where a prosecutor is "out to get" someone or some 

group for personal, political or ideological reasons--the 

• grand jury can be manipUlated by the prosecution to facilitate 

the "getting." 

• The losers when the grand jury is so abused are, of course, 

the victims of these tactics, but also, in a very fundamental 

• sense, the entire community. Let us speCUlate, for example, 

that a district attorney from Party X announces an indictment� 

• of a Party Y mayor after a ~engthy investigation replete with� 

press leaks and Widely pUblicized SUbpoenas. The angry mayor� 

• charges that the D.A. is out to ruin hi~ by pressing a flimsy� 
5313' 
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case. The mayor might be right. By withholding exculpatory 

evidence, compelling incriminating testimony and mixing in 

unverifiable hearsay, a prosecutor can build a grand jury • 
indiotment out of a very weak case. Then again, the mayor's 

reaotion may be a self-serving attempt to divert attention from . . • 
his culpability. The problem is that the current grand jury 

system leaves the pUblic no way to determine whO'S right. • 
. As long as prosecutors dominate' grand juries," suspicions will 

always remain that a controversial indictment represents more • 
the malice of the prosecutor than the disinterested appraisal 

or neutral grand jurors. • 
stripping prosecutors of their complete control of grand� 

Jury powers, in and of itself, will not magically transform� • 
the grand Jury into a shield for the innocent. We remain 

convinced, though, that by democratizing grand jur9r selection • 
and introducing procedural and evidentiary safeguards l which 

we will discuss below, the grand Jury can perhaps regain its • 
respected position as a fair arbiter of whether the government 

5314 • 



•� 
page� 12 coalition to End Grand Jury Abuse 

has� produced enou8h evidence to bring an accused to trial. 

Or perhaps that is hoping too much? Perhaps the historical, 

• libertarian notion of the grand jury is um'lOrkable? Perhaps 

the grand jury must be constitutionally modified or 

• abolished to fit existing criminal justice realities? What 

are Ohio's options? Let us take a closer look~ 

• 

• 

Should we abolish the grand jury? 

No institution ought to be retained merely out of a sense 

• 

of historic sentimentality. We readily ad~lt that, as matters 

now stand, the accusatory procedure most states have 

•� 

adopted--the information and preliminary hearing--may offer� 

an accused greater protection than a grand jury. For this� 

• 
reason, some conscientious commentators have recommended 

abolishing the grand jury. We feel, however, that several 

considerations must be taken into account before taking such 

• an irreversible step. 

'1'0 begin with, eliminating the grand ~ur~' means rejecting 

• the valid democratic principle tbat led 
5315 
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•to const1tut1onalize the grand jury in the first place. 

Simply stated~ that principle holds that there is an important 

•
place for citizens in our society's accusatory process.� 

When the grand jury was first written into the federal� 

• 
and Ohio constitutions, the United states was still a nation 

of communities tlhere people could be expected to know their 

• 
neighbors. While we no longer have such a society~ our need 

for citizen input into the criminal justice system is just as 

• 
strong. The growth of our nation has increased the distance 

between people and the government and fostered distrust and 

• 
suspicion. We are in the midst of a national crisis of 

confidence in our political processes. Polls show that 

• 
citizen trust of government is at its lowest ebb.� 

A grand jury functioning fairly and independently can help� 
• 

bridge this chasm of cynicism and apathy. Here~ already� 

institutionalized into our legal system, is a "people's panel."� • 
. Our task is to restore the grand jury to its or1ginal function, 

•� 
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American Bar Associationls Section on Individual Rights and 

Responsibilities: "While a lay body such as the grand jury

• 
16� in need of competent legal advice, we see nothing to 

persuade us that the grand jury cannot serve important legal

•� 5 
and� civic 1unctions as an independent citizen's body.11 

On the state level, most prosecutors are elected officials.

• 
As Buch, they are subject to political pressures. Whether or 

,not to bring charges against a particular person or to

• 

• 

strictly enforce 

decisions that a 

that� are sUbject 

or virtually ignore a controversial law are 

prosecutor must make all the time, decisions 

to political considerations. Prosecutorial 

• discretion in law enforcement is broad, and indeed, it should 

• 

be. But prosecutorial discretion cannot go unchecked. The 

grand jury can afford the protection an accused and the 

• 

community need. 

And surely at a time when we are more conscious of 

government misconduct than at any juncture in our history, we 

should think twice before we abolish the grand jury, the•� 
5317 
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people's historic sword against government corruption. As 

a body empowered to investigate government corruption l the 

grand Jury is an irreplaceable watchdog. Grand Jurors have • 
lives and careers unrelated to their service on the grand 

Jury and thus are not limited by political aspirations in • 
Vigorously pursuing probes into official malfeasance. 

A vibrant grand Jury system can make sure that those • 

. entrusted with the public safety. don't abuse that trust. Our 

democratic rule of law works best when there are mechanisms • 
to enforce accountability. The grand jury is such a mechanism. 

•
Should the preliminary hearing replace the grand jury?� 

compared to grand Jury proceedings l " the rules that govern� 

• 
preliminary hearinG~ seem enlightened indeed. Since the 

courts have ruled that the preliminary hearing represents a 

• 
"critical stage l " defendants have basic rights in the 

preliminary hearing t?at are missing in the grand Jury chamber. 

• 
A preliminary hearing is pUblic. An accused is entitled to 
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counsel and the opportunity to present exculpatory evidence 

before the presiding jUdge. 

• Yet there is a price paid by states that have replaced the 

grand jury \llith the preliminary hearing) and that price is 

• citizen ,participation. We have earlier noted the healthy 

role citizen input can play in the law enforcement process. 

• We need here only to emphasize that once we remove grand jurors 

from this process and substitute the decision of one jUdge, 

• society loses these benefits. Lay grand jurorB are likely to 

be more attuned to community standards th~n a jUdge, more able 

• to place a prosecutor's charges in a realistic context, and) 

in any. ease, a decision that puts an accused's liberty in 

• Jeopardy is too importa~t to place on one person's shoulders. 

The argument that a preliminary hearing offers an 

• accused rights denied him/her in the grand jury chamber is, 

at present) totally accurate, but certainly no reason why the 

• grand jury must be replaced. Basic constitutional rights can 

be extended to the grand jury chamber, and "'Ie Hill shortly 

• 5319 



•� 
page 17 Coalition to End Grand Jury Abuse 

detail some possibilities you may want to consider. These • 
reforms can be accomplished through statutory enactmentsj� 

constitutional change is not necessary.� • 
Do we need the "indicting grand jury"? 

•While -40 years ago many grand Jury critics argued for� 

oomplete abolition of the institution l some modern critics� 

• 
are recommending a halfway measure l that iS I abolishing or 

. 
'limiting the grand Jury as an indicting instrument. On the 

•
fodera1levcl l one current proposed Constitutional� 

amendment, for instance, calls for the abolition of the grand� 

• 
jury'~ indicting function l but the retention of the grand Jury� 

as an investigative panel. Another amendment proposed by the� 

• 
Department of Justice suggests leaving the requirement for a'� 

grand Jury indictment at the prosecutor's discretion.� 

• 
On the state level l Pennsylvania has already separated out� 

the investigatory from the indicting grand Jury.* The� 

• 
. --------~--------~--~------~-------------~----~~--------------

*Pennsylvania also allows its counties to abolish their grand�
jury systems, a course many have.a1re~dy taken.� 
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• investigatory grand jury accumulates the evidence against an 

accused which it then presents to a different grand jury, 

• which decides whether or not to indict. 

On one level the Pennsylvania distinction between 

• investigatory and indicting grand juries runs true to the 

precepts that underlie the American grand jury's original 

• purposes. Pennsylvania apparently understands that it~is 

. blatantly unfair to expect the same unit that prepares a case 

• against an accused to dispassionately jUdge the sufficiency of 

that case. This is exactly why the grand jury was written 

• into the Bill of Rights. The Framers did not want an accused 

brought to trial simply on the government's assertion that it 

• had enough evidence to warrant further prosecution.� 

The grand jury was the Framers' go-between, the first stage� 

• in the jUdicial system's determination of gUilt, and, as� 

such, part of that system's compulsory process authority. It 

• could sUbpoena witnesses and evidence and have those who 

failed to comply held in contempt. This coercive power was and 
. 
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1s indispensable to the grand jury. After all, how can • 
grand jurors determine the worth of a government witness' 

testimony if they cannot demand the witness' presence~ How 

can the grand Jury fairly weigh the government's case if it 

cannot investigate ambiguities in the proposed indictment? • 
ClearlYJ the grand jury's indicting role presupposes an 

investigatory responsibility. '. 
But if investigation is int~gral to indictingJ then how 

•can Pennsylvania separate the two? Only, it seems, by 

ignoring the justification for the grand jury's investigatory 

powers. These powers exist to help the grand Jury evaluate the • 
case against an accused, not to help build that case. By 

•creating a separate grand jury with a mandate to investigate 

and no responsibility to indict, Pennsylvania blurs the 

•original reasoning behind the grand jury's right to compulsory 

process. It confuses the investigation that must be undertaken 

• 
to discover the perpertrators of crime, an executive branch 

task that belongs to police agencies and prosecutors J with 
~ e' •5322 
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• tho investigation necessary to determine whether there is 

probable cause that a particular individual committed a 

• crime, a judicial function that belongs to the grand jury. 

This distinction is more than legalistic hair-splitting. 

• Suppose we were to suggest that a police officer should have 

the power to detain anyone he/she chooses without haVing to 

• oxplain why to the person or a jUdge, that the officer should 

be able to take that person to a secret room where the 

•� person l who would not be allowed to have an attorney present l 

could be grilled on any SUbject: that the police officer 

• should not have to keep a record of what happens in that secret� 

room l ~hat the officer should be able to force the person to� 

• ans\~er questions and send that unfortunate to jail--indefinitely-�

if he/she insists on silence, If we were to suggest all this,� 

• basic decency \'1ould demand a shout of tlNo lit Yet these are� 

exactly the dangers we invite when we separate out an ill-defined� 

• investigatory grand jury.� 

We have strict jUdicial guidelines that restrict arbitrary� 
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police behavior. Any person l for instance, has the right 
• 

to remain silent and have an attorney present during police 

questioning. But by manipulating the grand Jury process, 
• 

law enforcement officials can sidestep these safeguards. A 

witness who refuses to answer police questions without his/ 
• 

her counsel present can be subpoenaed before 

forced to answer the same questions. 

a grand Jury and . • 

There is one exception to our discussion of the grand 

Jury's investigative limitations, and that is the grand 

• 

Jury's duty to investigate government wrong-doing. 

grand jury has a legitimate ttpolice \-lork" function 

Here the 

to perfC?rm. 

• 

It has to be allowed to find the official culprits because 

the government, as we noted earlier l can~ot be expected to 

• 

investigate itself. 

But this is an exception that l so to speak l proves the 

• 

rule. The grand Jury was enshrined in the Constitution to 

protect the people from the government. It does this by both 

• 

shielding individuals accused of. crime and the community at 
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large from improper governmental behavior. 

Simply abolishine the indicting function and separating 

out an investigatory grand jury would advance 'neither or 

these purposes. 

We do not, however l wish to imply that the requirement for 

a grand jury indictment must be at all times inviolate. There 

may be situations where an accused may want to waive the 

indictment requirement. A pers~n arrested and bound over by a 

magistrate on high bail, for example, may want to go to trial 

as qUickly as possible instead of waiting behind bars for a 

highly probable grand jury indictment. But the decision to 

waive .the grand jury iSI of course, a choice for an accused, 

not the government to make. Grand juries would prOVide little 

protection indeed if the very prosecutors they were supposed 

. to oversee could ignore them at whim. 

. 
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In summary, then, the Coalition strongly suggests that the • 
grnnd jury be retained in the Ohio Constitution. However, 

we urge that the grand jury system be reformed to combat present • 
abuses. We therefore suggest that the Constitutional Revision 

•Commissioh take a comprehensive approach to grand jury reform and 

recommend that the legislature take action on the following proposals: 

• 
1. We recommend that every grand jury witness be given the 

right to assistance of counsel inside the grand jury room. This has • 
been proposed for the federal system by five reform bills currently 

before the House of Representatives (H.R.s 10947, 6207, 1277, 2986~ • 
and 6006). Several states, including Arizona (ARIZ. RULES CRIM. PRO. 

•
'12.6), Michigan STATS: ANN. §28:943 (1972», Washington (REV. CODE 

ANN. §lO.27.l20 (1975 Supp.», and most recently Illinois, have provided 

• 
for counsel in certain circumstances. 

2. An Ohio grand jury can currently subpoena before it the • 
target of an investigation without informing that person of his/her. 

5326 • 



•� page 24 

Fifth l\mendmcnt rights {~~rb~. v. Stat.e, 135 N.E. 644 (Ohio Sup. 

• Ct. 1922). In accordance with the American Bar Association 

Standards for the Prosecutorial Function (Approved Draft, 1971) 

• 

• 

(hereinafter ABA Standards), we recommend that any person subpoenaed 

be informed that he/she is a target, if that is the case, and 

advised of his/her rights. The crime under investigation should 

•� also appear on the face of the subpoena. All witnesses should have, 

in addition, seven days notice between the service of a subpoena 

•� and its return date. Similar proposals for the federal grand jury 

system� are now pending before Congress. 

• 

• 

3. Ohio case law holds that although unusual, it is not 

irregular for a grand jury to take evidence in a case after an 

indictment has been handed up. State v. Hoover 1-7 O.N.p, 1/5
J 

•� 65 (Ohio C+. of CO/l'll')0"l PI,,~s 11/3)) ;!:.+tcJ. I O~ N.E.. b~G (Oh,'o /9'4)� 

.'� 
.. 

Gathering facts for trial is properly within the purview of law 

'enforcement agencies, alld not the grand jury. A long line of federal 

cases, beginning ''lith an Ohio Dis t'rict Court c;'ise, In re Na tion:-:U. 
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Window Glass Workers et al., 287 F. 219 (N.D. Ohio 1922), 

held that it is improper to use a grand jury for the sole 

have 

or 
• 

dominant purpose of preparing an already pending indictment and 

that it is also a misuse to use the grand jury as a substitute for 

• 

. 
. 

discovery. See, Beverly Y.•. United States, 468 F.2d 732, 743 (5th 

eire 1972); United States v. Doe, 455 F.2d 1270, 1273 (1st eire 

1972); United States v. Star, 470 F.2d 1214, 1217 (9th eire 1972); • 
United States v. Dardi, 330 F.2d 316, 336 (2d eire 1964); United 

States v. Park, 150 F.SUpp. 262, 264 CD.Del. 1957}. We urge 
• 

the enactment of legislation prohibiting any such use of the • 
grand jury. 

4. The decision whether or not to transcribe a grand jury • 
proceeding is now entirely the prosecutor's (R.e. S2939.11). As 

has been proposed for the federal gra?d jury system, such a 
• 

transcript. should be mandatory. A.B.A. Standard 3.5(c} states: 

• "The prosecutor's communications and presentations to the grand 

• 

"jury should be on the record." A ~omplete 
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• proceedings might dis90urage a prosecutor from taking undue 

advantage of his/her role as an ex parte representative of the state, 

• especially, as '~e further recommend, if witnesses are permitted 

to examine and copy their own testimony. Several states including 

• Montana (REV. CODES §95-l406 (1947 ed.) and North Dakota (CENTURY 

CODE §29-l0.l-38 (Replacement Volume 5A)) currently have such

• 
provisions. 

• 5. On a related issue, we recommend that upon indictment, 

a defend~nt be given a copy of th~ grand jury transcript relating 

• to his/her indictment. This would help equalize the defendant's 

rights under a grand jury indictment with those now available in 

• 
a preliminary hearing. Kentucky, in its Rules of Criminal Procedure 

• 
currently provide for such a procedure. 

• 6. Ohio has ~ "usc" immunity stCltute. Thus, 31though neither 

the witness' testimony itself nor any evidence gained directly therc

• from can be used against that witness, he/she may still be prosecuted 
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for that very same transaction. The witness has no part in the� 

•
immunity decision, and if he/she still refuses to answer, he/she� 

can be found in contempt and imprisoned. To permit a person's� 

• 
Fifth Amendment right against self-incrimination to be neutralized 

without his/her consent is tantamount to voiding the heart of the Bill .. 

-
of Rights. While the availability of immunity may, in fact, be� 

a valuable law enforcement tool, the compulsory limited immunity� • 
now in existence p~ovides an easy method of putting citizens who 

•
have not been convicted of any crime in prison for the remainder� 

of ihe grand jury term. ~e strongly urge that Ohio adopt consensual� • 
transactional immunity. We believe that a person who decides, for 

whatever reason, to seek immunity in exchange for his/her testimony • 

should have that option. In the interest of safeguarding constitutional 

rights, however, that immunity should be complete. The American • 
Bar Association, at its 1975 Annual Neeting, took a position in 

• 
. favor of replacing the federal "use" i~lunity statute with transaction? 

. immunity. Transactional immunity is also a port of three of 
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federal grand jury reform bills (H.R.s 2986, 6006, 1277) • 

•• 7. The power to compel a person to appear before the grand 

jury is a great one indeed. It is also one easily abused. Because 

• 

• 

the penalties for refusing to obey a subpoena are so stringent, we 

recommend that guidelines be established to check the issuance 

of subpoenas. For example, before a subpoena is issued, we recommend 

• that a majority of the grand jurors must agree that the witness' 

potential testimony is relevant to their inquiry. Ohio law 

• (R.C. §2939.12) now permits a prosecuting attorney or judge of the 

Court or Common Pleas to require a person's appearance before the 

• 
grand jury without having to first get approval from the grand 

• jury. 

8. The grand jury is not bound by the rules of evidence. 

• (See, O.JUR., Grand Juries,§42). Consequently, any and all 

evidence is admissible. Further, there is no requirement that an 

.indictment be based on lega1ly sufficient evidence. The A.B.A. 

Standards suggest, as a general p~inciple, that "the use of 
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secondary evidence before a grand jury should be avoided unless there� 

are cog~nt reasons justifying the presentation of a matter on the� • 
basis of such evidence. ""Standard 3.6(a} reflects that principle: 

•"A prosecutor should present to the grand jury only evidence which 

he(sic) believes would be admissible at trial •••• " We feel that 

• 
an indictment should be based on legally sufficient evidence,� 

a ;equirement -found in two of the current congressional proposals� • 
(H.R.s 2986 and 6006). Subjecting a person to a felony trial� 

is a traumatic and disruptive experience. Resting an indictment on� • 
inadmissible evidence or evidence of dubious reliability paves the 

• 
way for unnecessary harassment and embarassment, consequences the� 

grand jury is intended to prevent.� 

• 
9. As suggested by the A,B.A. Standards and recently by the� 

California Supreme Court (John~on v. Suoerior Court of San Joaguin� • 
County, S.F. 23168, Super. ct. No. 25332 {9/19/75}, the prosecution 

. 
. should be required to present any exculpatory evidence in his/her • 

possession to the grand jury. The·co~entury to A.B.A. Standard 
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• 3.6(b) states, "The obligation to present evidence which tends to 

negate the guilt of the accused flows from the basic duty of the 

• prosecutor to seek a just result." Montana, for example, does not 

require the grand jury to hear evidence for the defendant, but the 

• grand jury "shall" or<;:ier exculpatory evidence to be produced if 

it aware of such evidence. (REV. CODES §95-l408(b». In Oregon, the 

• 

• 

statute says that the grand jury "should" order exculpatory evidence 

to be produced, but it is not bound to. (REV. STATS. §132.320(2». 

10. We recoTmnend a ban on reiterative contempt. In other words, 

•
'.

no witness should be jailed more than once for refusing to answer 

the same questions. This principle has also been supp~rted by 

• the American Bar Association and incorporated into Congressional 

•� 
reform proposals.� 

• 

11. The method of both grand jury and petit jury selection 

is an area' that requires intensive study. Currently, the method 

utilized cannot systematically exclude a cognizable group of qualified 

• citizens. United St2tes v. Tropiano, 418 F.2d 1069 (2d eire 1969), 
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cert. den. 397 u.s. 1021. Across the country, 

and state levels, juries are being challenged 

both on the federal 

as not being representative. 
• 

Minority groups, poor, women, to name a 

registrations are often the base of the 

few, rarely 

jury pool, 

serve- voter 

and many people 

• 

do not r~gister to vote; someti~es telephone directories are used, • 
but not everyone has a telephone; 

people of low or moderate incomes 

compensation is too low, so 

cannot afford the time away from • 
their jobs; small children must pe cared for. We suggest that an 

in depth statistical study of the Ohio grand jury system be undertaken 
• 

to assure that all segments of the 

adequate numbers in the pool. 

community are represented in • 

In addition, to broaden the base of people who can afford to • 
take the time away from 

suggest that the amount 

their jobs to serve on grand juries, we 

of compensation (now $lO/day maximum) be • 

. 

increased ~o partially allievate the financial burden of citizen 

participation in our system. We further suggest that some measure 
• 

·of job security be provided so that a juror is not put 
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of jeopardizing his/her employment by the extended leave necessary 

• to serve. We also encourage the formulation of child care programs 

to enable parents with small children who cannot afford babysitters 

• 
to serve. 

•� 
12. The charge of the court to the grand jury (R.C.§2939.07)� 

should be expanded to include informing the grand jurors of their 

• rights and duties as, for example, the right to question witnesses 

and to call their own witnesses,~he grand jury's power to inquire 

• into instances of alleged governmental corruption, its role in 

the immunity offer and the decision to subpoena a person. 

• 
13. The Court of Common Pleas is authorized to summon a special 

• 
.. 

grand jury whenever the gbvernor or general assembly directs the 

attorney general to conduct any investigation or prosecution. 

• (R.C. §2939). This grand jury may be discharged and another called, 

all totally outside of the regular grand jury process. We feel that 

•• . 
. independent grand juries and special prosecutors are critical in 
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the investigation of certain corrupt practices, b~t we recommend 

•
that this Ohio statute be altered to provide that where the governor 

has evidence of criminal activity, he/she should have the attorney 

• 
general present the evidenc~ to a regular grand jury. In the event 

of a special grand jury impanelled to investigate specific allegations • 

of corruption, this grand jury should not be dischargeable at the 

•whim of the government. 

CONCLUSION 

• 
In his concurring opinion in the recent landmark California 

Supreme court case(Johnson v. Superior Court of San Joaquin County, • 
supra at , 9), Justice Stanley Mosk reflected: 

Unfortunately, to date courts have been loathe to shine • 
the revealing light of due process analysis into the 

. secret recesses of the grand jury room. Because of this 
reticence, the state is permitted to subject an individual 
to the trauma of a felony trial without even cursory 
consideration of his (sic) side of the story. This, I • 
submit, is a patent violation of the Due Process clauses 
of the federal and state Constitutions rivaled only by 
its equally blatant violation of equal protection of 
the law. 

• 
In this our bicentennial year, we are pleased to note that 

Ohio is seriously studying the grand jury system in all its ramifications 
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• Let us end the wrong that Justice Mosk and many others have 

identified and make the grand jury worthy of its position in the 

• federal and Ohio Bills of Rights. 

• 

• 

• 

• 

• 
'. 

• 

• 
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NOTES 

1
• 

Baltimore JUdge Charles E. Moylan, Jr., quoted in 

"HOW to Get Your Man, II NeWSl'leek, December 1, 1975. 

2 
• 

Quoted from uThe Grand Jury: Shield or Sword," 1972� 

unpublished paper by Prof. Leon Friedman presented before"� 

the committee tor Public Justice Grand Jury conference,� • 
1972, p. 26. 

3 •Remarks made at the Judicial Conference of the District 

or Columbia Circuit, JUly 2, 1975. 

Quoted from the testimony of Sen. Edward M. Kennedy before • 
the House JUdiciary Subcommittee No. 1, ~~rch 13, 1973. 

5 
Report to the House of Delegates from the Section on • 
Individual Rights and Responsibilities, pr.epared spring, 1975. 

• 

•� 

•� 
• 
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APPENDIX 

I.� Congrr:ssional Record reprint of "Kangaroo 

Grand Juries" by Frank J. Donner and 

Richard I. Lavine, from The Nation, 

•� Nov. 19, 1973 issue. 

•�
o 

II.� "Where Did the Grand Jury Go?" by Charles E. 

Goodell, from Harper's, May, 1973 issue. 

• III. "The Scholar Invokes His 'Privilege'" by Eda M. 

Gordon, from Trial, Jan./Feb., 1973 issue. 

Jury," remarks by Charles Ruff. (July 14, 1975) 

•� VII. Grand Jury Legislation Introduced in 94th Congress 

as� of May 9, 1975. 

•� VIII. Congressional Record reprint, "Conyers Introduces 

Grand Jury Reform Act of 1975." (February 6, 1975) 

. IX. Congressional Record reprint, "The Right to Counsel 

• in Grand Juries." (not attached) 

* Note: Because of the limitations of space, the above material is not 
published. 
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GRAND JURY SDMi\1ARY - MONTGOMERY COUNTY 

Total Percent of� 
Days of ' Persons Persons Cases Cases Totnl Persons� 

Term Hearings Indicted Ignored Heard Per Day Witnesses Indicted� 

Jan. 1973 (lst Half) 37-1/2 307 25 271 7.2 787 92.44� 
Jan. 1973 (2nd Half) 38-1/2 290 15 268 7.8 851 95.0� 
May 1973 (1st Half) 36 204 26 230 6.4 638 88.0� 
May 1973 (2nd Half) 39 256 21 237 6.0 717 92.41� 
SP-pt. 1973 (lst Half) 37 286 23 265 7.2 758 92.2� 
Sept. 1973 (2nd Half) 34 237 10 216 6.4 660 95.9� 

Jan. 1974 (lst Half) 39-1/2 364 21 329 9.2 979 94.5 
Jnn. 1974 (2nd lIalf) 40 366 27 337 8.425 942 93.13 
May 1974 (1st Half) 37 232 26 226 6.1 741 90.0 
l\lay 1974 (2nd Half) 42 319 32 319 7.6 893 90.0 
Sept. 1974 (1st Half) 42-1/2 301 23 300 7.2 916 92.90 

. Sept. 1974 (2nu Half) 35 284 18 267 7.6 750 94.0 
Sept. 1974 (Specir.l Jury) 11 92 8 81 7.4 208 92.0 Q 

~  

Jon. 1975 (1st Half) 39-1/2 303 35 286 7.1 841 90.0 
Jan. 1975 (2nd lInIf) 37-1/2 380 23 358 10.1 1055 94.3 t5 
May 1975 (lst Half) 42 270 15 270 6.4 796 94.6 
May.1975 (Special Jury) 10-1/2 86 7 83 8.0 210 92.4 
MDy 1975 (2nd Half) 41 184 15 182 4.44 563 92.46 
Sept;· 1975 (lst Half) 41 322 22 302 7.36 758 93.6 
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NATIONAL PROSECUTING, ATTORNEYS ASSOCIATION 

• TASK FORCE C 

STANDARDS Olt_""'t'HE GRAND JURY FINAL DRAFT 

• 

• 
TI121'e should bC' 'in each jUl~is(liction a gl~ancl jury 

p0 sse ~ <; ~ n9 bot h ; ndie t n c ntandin vest i gat 0 I'Y 

p0 \'/ C i" ~) , 

• . 2. .81.-~X~51iJ~SL Fu~~:LiQ._n 0 f the Gran d ~ u'CY 

• 

a ) Th (~ pro sec LI tor s h0 ul d ha vet. he 0 pt ion \'! he the r to 

present the case to the ,grand jury as long as 

there is provision for a probable cause deter

mination i f defendant is inc arc e I' ate d . In any 

case, the option of utilizing the grand jury 

should be available to the prosecutor.•
. 

• 
b) Where ~harges are reviewed by a grand jury, 

the requirement for a probable cause hearing 

should be eliminated. 

c) 

• 1) a. H~arsay evidence should be utilized 

on1y \'/ hen : 

•� 
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--the direct testirnony of the primary • 
source is unavailable or de~onstrably 

inconvenient to obtain; 

• 
--utilization of the primary source� 

would not have made a difference� 

tot hC' 9 l~ and j ury 's de t er 111 ina t ion ;� • 
--the prir:lary SOUl~ce is expected' to be� 

available for testimony at trial.� • 
b~	 Where hearsay evidence tfiat would not� 

be admiss i b1cat t l~ i ali s pl'esen t ~ d to� • 
the grand jury in accordance with (c)~
 

its character should be cl~arly
 

identified.� • 
C,� These new guidelines to prosecutors� 

should not be considered to confer� 

on defendant on expanded right of� • 
review over the quality and sufficiency� 

of evidence considered by the grand jury.� 

if.� The prosecutor should disclose to the grand • 
jury an evidence which he knows will tend to 

negate guilt, • 
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•� iii. A prosecutor sho1l1d l~ecom:jlend that thl'.? 

• 
grand jury not indict.if he believes 

. the evide nee p l' esc nted doe s not \'1 a }' l~ ant 

an indictment under governing law. 

a)� The precise scope of grand jury investigatory functions 

should be determined by each state. 
" ',,

b} The prosecutor must present evidence to the grand

• jUl~y,· If, hO'dever, the grand jury believes that 

there is a conflict of interest, it should seek 

the advice of the court as to the proper action to

•� •
be taken. Hitnesses before grand jury investigatin9

panels should be allowed the assistance of counsel, 

unless and until immunity is granted. Counsel 

• 

• should not accompany the witness into the grand 

jury room during the testimony, but should only 

be available for consultation outside the grand 

• 

jury room~ 

c) State law should provide that upon petition from 

two ~r more prosecutors, a grand jury be impaneled 

to investigate matters of a specific nature, and to bring 

• 
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charges based upon that investigation based on • 
activities within all of the counties j01ning� 

the petition.� 

d) Hhere gr.and jUl'y repol,ting is provided for the • 
reporting f~nction should be governed by the 

following procedures: 

1. The grand jury may submit to the court by which • 
i~ was impaneled t a report 

'. 

Ca)� Concerning misconduct, no~-feasance or 

neglect in public office by a public • 
servant as the basis for a recommendation 

of removal or disciplinary action; or 

(b)� Stating that after investigation or a public • 
servant it finds no misconduct, non-feasance 

or neglect in office by him provided that 

such public servant has requested the sub • 
mission of such report: or 

(c)� Proposing recommendati~n for legislative, •executive or administrative action in the 

public interest .based upon stated findings. 

2. . The C0 ur t t 0 \'/ hi c h suc h rep 0 r tis submit ted s hal 1 •
exa~ine it and the minutes of the grand jury and,� 

exccpt asot II enl i s e pro videdin sub di vis ion fOUl",� 

shall make an order accepting and filing such report� • 
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• 

• asapub1i c I' ecordon 1y i -r the C 0 U r tis S (l tis fie d 

that it complies \'lith the provisions of subdivision 

·one and that: 

(a) The report is based upon facts revealed in 

the course of an investigation and is supported

• by the preponderance of the credible and legally 

admissible evidente; and 

(b) When the report is submitted pursuant to para

• 

• graph (a) of su~division one, that eac~ person 

named therein was afforded an opportunity to 

t est i f y befor e .t I: e 9I' (l nd j U I'Y Prio I' tot he 

• 

filing of such report; and when the report is 

submitted ~ursuant to paragraph (b) and )c) of 

subdivision one, it is not critical of an 

·identifipd or identifiable person. 

3. The order accepting a report pursuant to paragraph Ca) 

• of sUDdivision one, and the report itself, must 

be sealed by the court and may not be filed as a 

public record, or be subject to subpoena or other

•� wise be made public until at least thirty-one 

days after a copy of the order and the report are 

s e r ved 1I ron eac h pub 1 i c s e I' yant namedt her e in,

• 
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U 11 til the a f fir 1.1 an ceo f t Ii e 0 r de I~ ace C' ptin 9 

the I' cpo l' t, 0 run til I' eve l' sill 0 f t It e 0 I'd e I' 

scaling the report," or until dismissal of the 

appeal of the named public servant by the 

appellate d"ivis;on, whichever occurs later, 

Such public sel'vant may file with the clerk 

oft he c0 Urt anan S \'1 er t 0 S uchI' eport, not 

later than twenty days after service of the 

order and repol't upon him. Such an answer 

shall plainly and concisely state the facts 

and law constituting the defense of the 

public servant to the charges in said report, 

and, except for those parts of the answer 

which the court may determine. to be scandalous

ly or prejudicially and unnecessarily inserted 

therein, shall become an appendix to the 

report. Upon the expiration of the time set 

forth in this subdivision, the district 

attorney shall deiiver a true copy of such 

report, and the appendix if any, for appropriate 

action, to each public servant or body having 

removal or disciplinary authority over each 

pUblic servant named therein. 
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• 4. Upon the submission of a report pursuant to 

subdivision one, if the court finus thtlt the 

filino of such rc:rort 5s a pUblic record) may

• prejudice fair consideration of a pending 

crimina·1 matter, it must ordel~ such report 

sealed and such report may not be subject

• t 0 sub poe 11 a 0 r P1I b1 i c ins pec t i 0 i1 du l~ i n9 th e 

pen dan cy 0 f s uc 11 c I' i min a1 mat tel', exc cpt
-.....:.. 

•� upon ol'der of the court.� 

5 . l'! hen eve r the co U r t to \'l hi c h are p0 r tis sub jj} itt ed 

pursuant to paragr~ph (a) of subdivision anD 

• is not satisfied that the report complies 

with the provisions of subd~vision two, it may 

direct that additional testimony be taken before 

• the same grand jury, or it must make an order 

sealing such report, and the report may not be 

filed as a public record, or be subject to

• • sub poe na 0 rot her \'; i s e be r.l ade pub 1 i c • 

• 

• 
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.4 •� tr~s cs.~_~]~s R('-~tJ_c~-.':I_~ \'f i t h t he_~~' a n(GJ_~ •il )� H11 c r £! the p I" 0 S (' C II t 0 I" i s aut II 0 r i zed t 0 act as� 

legal advisor to the gnlnd jury he may ap�

propriate1y explain the law and express his� •opinion on the legal significance of the� 

evidence but he should give due dcfferencc� 

to its status as an indQpendent legal body.� • 
If the grand jury believes that a conflict� 

of interest exists~ it must consult the� 

court for advice or appropriate action.� • 
b)� The , should make statementsorosecutor not 

or arguments in an effoTt to i nfl uence 

grand jury action in a manner which would • 
be impermissible at trial before a petit jury. 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 
Committee to Study the Grand Jury and the Civil Petit Jury 
June 25, 1976 

S~ry 

The Committee to Study the Grand Jury and the Civil Petit Jury met on June 25, 
at 9:30 a.m. in the State House in Columbus. Committee members present were: 
Representative Alan Norris, Chairman, Mr. Craig Aalyson, Mrs. Katie Sowle, Repre
sentative Marcus Roberto, Mr. Bruce Mansfield. Senator Paul Gillmor was represented 
by Robert Leutz. Ann Eriksson, Director, and Julius Nemeth attended from the staff. 

Speakers included Professor Alice Padawer-Singer, Senior Research Associate of 
Columbia University's Bureau of Applied Social Research and the Director of the 
Bureau's Jury Project; the Honorable Alba Whiteside, Jr., Judge of the Tenth District 
Court of Appeals; Professor Howard Fink of the Ohio State University Law School; 
the Honorable Lloyd Moore, Prosecuting Attorney of Lawrence County; and Marcus Gleisser, 
a Cleveland attorney and newspaper editor. 

Mr. Norris: For the benefit of three of our witnesses this morning, I might just 
summarize briefly why we're here, what the charge of the Committee is, and some of 
the general directions that we're thinking of right now. Our purpose in being formed 
was to study two areas. First, the grand jury, and we have had hearings on that and 
developed a lot of material that we will be working on. The second area of our 
charge is the civil petit jury. We are not to spend any time studying the criminal 
petit jury -- in the area of criminal law, the grand jury only. There are several 
areas in the civil petit jury that interested the Committee on the Bill of Rights. 
One of the questions that came up for consideration in the Bill of Rights was the 
question of additur and remittitur, both in its present form and whether or not it 
oUlht to be constitutionally allowed as an appellate remedy. Just as we have an 
appellate remedy from a decision by a jury on the facts -- where you have a very 
heavy burden, of course -- before the court of appeals, why not that same heavy bur
den for additur or remittitur, were some of the questions that~ere raised. Insofar 
as civil juries themselves are concerned, then there is the question of their ef
fectiveness and the advisability of retaining them in the 20th century, the feeling 
being that we at least need to inquire into that situation. Under our Constitution, 
our Supreme Court has already reduced the size of civil juries to eight, so the size, 
although a consideration, certainly has not been one of our primary problems because 
we've already addressed that. Another area would be if we retain the civil juries, 
in what way should they be retained, if at all. A couple of ideas that have been 
raised by members of the Committee were whether or not we ought to, by Constitution, 
give to the General Assembly the right to limit the kinds of cases in which a person 
would be entitled to a trial by jury -- a civil jury. Or should the Constitution 
itself limit the kinds? Or should we simply be entitled to a trial by jury in all 
civil cases? Another closely related question, of course, would be the monetary 
limit. Should we by the Constitution put in a monetary limit under which we are not 
entitled to a trial by jury, or should we leave that determination to the General 
Assembly by Constitution? Those were just some of the areas that were raised by the 
Bill of Rights Committee, and we are an off-shoot charged by that Committee with in
quiring into areas where it didn't have time to inquire. That's the reason we're 
working on the grand jury and the civil jury. 

Dr. Singer, at this point we would like to hear from you, and I would like you 
to know how happy we are that you could come on such short notice. We are certainly 
appreciative of that. Since we have the tape recorder on, I'd ask you to tell us for 
the record just some of the background to yourself and the project that you are cur
rently working on. 
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Dr. Singer: I am presently working at Columbia University. I am the Director of 
Jury Studies at the University and I have been there since 1968 as Director of Jury 
Studies. I have conducted studies on the impact of pre-trial publicity, on the 
effects of voir dire, on decision making in 12 versus 6 member juries,:and unanimous 
versus non-unanimous decisions. The last and the present research in which I am 
still analyzing data is 12 versus 6 member juries and unanimous versus non-unanimous 
decisions. This research has been funded by the National Science Foundation, through 
its Division of Research Applied to National Needs. It has been deemed to be a 
national need to determine what the impact of reducing the sue of the jury and of 
changing from unanimous to non-unanimous decisions is. That impact was assumed to 
be non-existent by the Supreme Court in a variety of decisions. In such decisions 
as Williams v. Florida, Apodaca v. Oregon, Johnson v. Louisiana, the Supreme Court 
came out with allowing state courts to go, as I'm sure everyone knows here, to a 
less than 12 member jury and to non-unanimous decisions if a state desired to ..ke 
such changes. And some of the assumptions made by the majority view of the Supreme 
Court were that there would be similar representation of the community in 12 and 
6 member juries; that deliberations would be just as robust and careful in both types 
of juries; and that there would be attention to minority views. Also, one concern 
of the Supreme Court seemed to be that one perhaps would avoid hung" juries if one 
went from 12 member unanimous to 12 member non-unanimous juries. The minority view 
of the Supreme Court dissented, of course, and raised the question of the value of 
a hung jury and the one voice which might have represented reasonable doubt, and 
raised the point that deliberations in a smaller jury might not be as robust as in 
a large jury and that, actually, the function of the jury was robust deliberations 
and not a "tea-party". '-I!mpaEaphrastlug, I'mosuz:e. The Supreme CourtmiBority_did 
not mention "tea-party"",~but tlhese are my own words. In order to study this problem, 
I looked at previous studies which had all involved either field studies in which, 
unfortunately, the effects of cases tried in front of 12 and 6 were confounded, so 
that if you compared, for instance, 12 and 6 member juries in terms of time taken for 
deliberation, you had at the same time the effects of complex cases tried in front 
of 12 and simpler cases tried in front of 6. So that this type of comparison was not 
valid and not valuable. Other studies have been done using another method, which is 
the non-traditional type of legal research which is springing up at this time and 
which is taking on more and more importance. It is an inter-disciplinary research 
involVing lawyers and social scientists. The experimental research, unfortunately, 
on 6 and 12 was done using students acting as mock-jurors, and again, students acting 
as mock-jurors cannot represent the jurors at large. So the National Science Foun
dation and I thought that we perhaps ought to conduct a very realistic study in the 
courts. It would be an experimental study, but the mock-jurors would be jurors 
called to jury duty in the court, there would be voir dire as in a real case, they 
would all watch the same trial and render a vercl.ict. We would have a group of juries 
which would be 6-member unanimous juries, a group of juries which would be l29member 
unanimous juries, another group that would be 12 member non-unanimous juries, and a 
group of 6 member non-unanimous juries, and compare their functioning, their verdicts, 
the time taken for deliberations, and so on. 

There has been a desire to achieve graater speed, greater efficiency, and greater 
savings in time and money, and I think these desires have come down to the smaller 
juries and the non-unanimous decision juries. However, the functioning of these 
juries .s what is important to lawyers and to the public at large. I'll go through 
some of the results. We looked at verdicts. Verdicts are important, certainly, to 
lawyers and to plaintiffs and defendants. But they really only reveal a very small 
part of what goes on, so we've looked at deliberations, we've looked at hung juries, 
we've looked at the majority opinions of jurors before they come to deliberations. 
In terms of verdicts we found (and again, this depends very much on the type of case 
which you show the jurors; the case we showed was a trial in which the evidence was 
not very strong evidence against the defendant) that in that case you have more 
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"not guilty" verdicts in 6 member juries than in 12 member juries. If you have a 
case in which the defendant appears to be more guilty because he arouses stereotypes 
-- let's say he is described as a "drifter" -- then you would expect on the basis 
of statistics -- and I'm sure we could prove it if we ran another study -- you would 
expect more "guilty" verdicts in 6 member juries. On the basis of statistics, and 
we have shown it really on an empirical basis, too, you don't have the same pattern 
of verdicts in 6 that you obtain in 12. In terms of hung juries, we have had as 
many hung juries in 12 unanimous juries as in 12 non-unanimous. We also had a simi
lar number of hung juries in 6 member unanimous juries. So that you really don't 
avoid ijung juries. There is no need to change from 12 unanimous to 12 non-unanimous 
to avoid hung juries. You don't avoid them. In terms of opinions, the opinions of 
jurors before they come to the deliberating room are very important. If jurors al
ready have an opinion as to the guilt of the defendant, this will very much decide 
the way in which deliberations will be conducted, because juries, in general, con
duct some form of balloting at the 8eginning of the deliberations. What we finally 
got is that in 24% of all 6 member juries, five or six members already come to the 
deliberating room with their opinions made up as to the guilt or the innocence of 
the defendant one way or the other. But that is almost as if you are playing a game 
pf chance, because 24% of the time, deliberations are almost not necessary. They 
are certainly curtailed. We looked at a time table for deliberations of 6 member 
juries in which there was an overwhelming majority of opinion before deliberations, 
and the remaining 6 member juries, and we found that indeed there was a statistically 
significant difference in deliberation time. When you have an overwhelming majority, 
there is very little need to deliberate. Again, we looked at reversals. By rever
sals I mean, does the early minority at the beginning of deliberations reverse the 
majority -- does it happen? It has been previously reported that in general the 
majority almost always wins out. Well, this should be restated with a certain amount 
of caution, because first, you have many juries that start out 6 to 6 or 3 to 3, and 
then you have a certain number of juries which start out as a 9 to 3 or 8 to 4. So 
what happens is that when you compare the reversals of the majority by the minority, 
you find again that there are more reversals in 12 member juries than in 6 member 
juries. Now, this points to a much greater influence by the group and by the jury 
in 12 member juries than in 6. Whether that is valuable or not, is, again, a sub
ject to be discussed, but the 12 member juries are different from the 6 member juries. 

I am now just going to give you a few more data and perhaps you will have then 
some questions. If you aggregate, and look at all 6 member juries and all 12 member 
juries in terms of ethnic background, in terms-of religious composition, and so on, 
you find that they are alike. However, we've done another kind of analysis, a jury
by-jury analysis. We have looked at each jury within the 6 member group and within 
each 12 member jury, and what we have found is that there is a much smaller likelihood 
of a member of any minority being on a 6 member jury. There are also fewer 6 member 
juries in which you have members of certain political philosophies. In other words, 
the 12 member jury is much more heterogeneous in composition, and represents the 
community at large in terms of political affiliation, in terms of ethnic background, 
in terms of education. For instance, in a 6 member jury, there are only 22% of the 
juries which have jurors who have had less than seven years of schooling, whereas 
in 12 member juries there are 43%. Now, we went to the other extreme, to those that 
have college degrees. In 6 member juries, you only have 48% in which there are some 
jurors with a college degree. In 12 member juries the figure of 74% compares with 
the figure of 48% in 6. And there are differences all the way through. So that 
definitely, I think we can conclude that the 6 member juries are different. When 
you also look at some of the corrolations between voting for "guilty" and voting 
for "not guilty", and that depending on the cases these corrolations change. But, 
for instance, in our study we have found that jurors who have had greater experience 
as jurors previously are more likely to vote for "guilty". If you then find that 
you have fewer such jurors in 6 member juries, if you have some of these members in 
6 member juries but not in all 6 member juries, whereas these members appear in every 
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12 member jury, then what you end up with in a smaller jury is an unstable jury. 
What we have demonstrated is that you may have an excellent 6 member jury and you 
may have a very bad 6 member jury. The 12 member jury may contain all kinds of peo
ple and therefore will present a greater element of stability if you compare every 
12 member jury with every other 12 member jury. Whereas 6 member juries are very 
much unpredictable. And this seems to confirm some of the opinions of Judge Baum, 
for instance, and Judge Kaufman about the 6 member jury. We have found a new differ
ence between unanimous and non-unanimous juries in terms of avoiding hung juries. 
No differences in terms of saving time for deliberation. Then again, I really don't 
see what is accomplished by going to a non-unanimous decision type of jury. I am 
also looking now at content analysis of jury deliberation. We have taped jury delib
erations with the jury's knowledge and consent, and we are just about analyzing this 
data, and I believe that we're finding a greater percentage of inaccuracies about 
facts and law are corrected in 12 than in 6 member juries. 

Professor Fink: Is there any significant time-saving or cost-saving difference be
tween the 12 and 6 member jury? 

Dr. Singer: The only saving is in money but not in time. 

Professor Fink: Why in money? 

Dr. Singer: In money because of the fact of the numbers. You pay six instead of 
12 persons. That's about it, and it's really a very small amount of money in compar
ison with the total cost of the judicial system. I intervie~ed Judge Goldberg in 
this research, and I interviewed Judge Meyer who is a Nassau County Judge. Judge 
Goldberg mentioned, and this is just a quip, that he had done an analysis of the cost 
of the federal judicial system and found that, indeed, the whole cost of the federal 
judicial system was less, and I quote "less than two squadrons Gf B-1 bombers". And 
he said, when yell ~an compare the cost within this framework, the cost of the jury 
system is very minimal. In his opinion, one should not tamper with it. 

Mr. Hansfield: Did you find any evidence where you had a dominant character who was 
foreman? 

Dr. Singer: We are looking into that. There are some juries which have dominant 
characters. I'm just about analyzing this data to see where it appears more often, 
and so on. This study is a very extensive study and we are going back and forth be
tween questionnaires. Jurors are answering extensive questionnaires and also we are 
listening to their taped deliberations, and they are very time-consuming. 

Mr. Aalyson: Do the studies that you have done relate to criminal juries? 

Dr. Singer: They relate to criminal juries. They can easily be, I think, applied 
to civil juries. 

Mr. Aalyson: You mean the same thinking would carryover? 

Dr. Singer: Yes. The same representation within, and so on. 

Professor Fink: So the net of it is that there isn't much to be said for going f~om 

a 12 person to a 6 person jury? 

Dr. Singer: No. Every time you reduce the size of the jury you are really changing 
it. 

Mr. Aalyson: Have you done any precise studies on whether you feel that 12 member 
as opposed to 6 member juries are more conservative or more liberal in their outlook? 
If you can define those terms, of course. 
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Dr. Singer: Yes, what you find in a 12 member jury is a cross-representation of 
outlooks so that they battle things out, whereas in a 6 member jury you are very 

• 
often likely to find either a 6 member jury made up of all conservatives Qr a 6 member 
jury made up of all liberals, and therefore you have this kind of instability from 
jury to jury, which is worrisome. 

Mr. Aalyson: Did I understand you to say that in the 12 member juries there was a 
greater disposition to reach a "guilty" verdict? 

•� Dr. Singer: In the 6 member jury. It is the kind of jury which would be more sus�
ceptible� to the appearance of the guilt or non-guilt of the defendant, and if the 
defendant tends not to be guilty, the 6 member jury would be more likely to render 
"not guilty" verdicts. If the defendant appears to be guilty, well then, easily 
enough there arises some prejudice. Then the 6 member jury would more likely end 
up with a guilty verdict. 

• Professor Fink: So that is to say that the 12 member jury tends to be more rational 
in debate and considering all of the issues. 

Dr. Singer: Yes. 

..� Mr. Norris: Do you intend to inquire into the size of civil jury verdicts? 

Dr. Singer: Yes, I'm going to try now to do the same analysis in the courts, and 
do field� work now to really look at the end product or the results of civil trials, 
and relate them to the original opinions of the jurors. 

• Mr. Norris: It seems to me what you are likely to find if the same thing holds true 
is that over the long run there may not be any difference between 12 and 6 member 
juries insofar as the liberality with the size of the verdict. But as contrasting 
one 6 member jury to another 6 member jury, you might get a very high verdict here, 

•� 
but then another might be a very conservative 6 person jury and so you get a very� 
low verdict. Maybe if you look at 100 twelves and 100 sixes, they might even out,� 
I don't know.� 

Dr. Singer: What happens is if you aggregate them, they even out. But if you don't ••• 

Mr. Norris: You get the highs and lows more in the sixes. 

•� Dr. Singer: Yes, you have an unpredictable kind of jury. 

Professor Fink: Which would tend to give you more new trials on the basis of exces
sive or inadequate verdicts with the 6 person jury, if that is true. 

Mr. Norris: It could tend to show that we need additur and remittitur more with the 
•� reduced sizes of juries. Further questions of Dr. Singer? 

Mrs. Eriksson: Could I make an inquiry? In making your comparison of the juries 
with respect to the heterogeneous nature of the jury as representative of the commun
ity, which is what is often alleged, did you make comparisons of these figures with 
the community as a whole, or are you simply stating these as the chances of finding 

It� certain characteristics in the jury? What I'm saying is, do you find in the community 
that there is more likelihood to meet persons with upwards of seven years of educa
tion or with college degrees as compared with the juries themselves? 

Dr. Singer: I have not looked at the composition within the community because actu�
ally jurors called to jury duty do not necessarily represent the community at large.� 

.. I believe there are jurors who represent the jury community, you could say, if they� 
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were chosen randomly from the jury room, and there is voir dire by lawyers in the 
usual way. So what we find as a matter of numbers is that this could have been 
predicted as such, and there, statistics had no impact, unless you really demonstrate 
that in every jury there are less extreme categories in every 6 member jury than ap
pear in the 12 member jury. So that you have fewer less-educated people in 6 member 
juries by pure chance, and by pure chance also have more people with college educa
tions in 6 member juries. 

Mr. Norris: Further questions of Dr. Singer? 

Mr. Nemeth: Dr. Singer, have you done any studies or do you have an opinion as to 
the participation of individual jurors -- the likelihood of the participation of 
individual jurors as it relates to jury size? That is, are they more likely to par
ticipate if the jury is smaller or larger? 

Dr. Singer: The impression that one gets when one listens to a 6 member jury and 
compares it with a 12 member jury is that, in general -- and that again is in general 
because there are some 6 member juries which are excellent and which deliberate very 
strongly -- there is an atmosphere of politeness and gentility in a 6 member jury 
which you do not have in a 12 member jury. Twelve member juries thrash things out 
and they really battle it and discuss the evidence. The 6 member jury -- they become 
friends, and they don't want to hurt one another's feelings and what they do is say, 
'~e11, if you see it that way, I can understand it but could you look at it in this 
other manner?". And they lose themselves in politeness. They lose the subject. And 
the 12 member juries seldom do that. There is a certain anonimity in a 12 member 
jury that really allows you to really come out. 

Professor Fink: And as it gets to the smaller group, there is more intimidation. 
When you are before a larger body you are simply not influenced by one person or two 
people as directly as in a six per80~·gapUp. 

Mr. Norris: Dr. Singer, do you as a result of your studies have any suggestions to 
make to us? I don't know_if you know exactly where our Constitution is on civil 
juries. 

Dr. Singer: Yes. 

Mr. Norris: But we don't have trouble in reducing the size of the jury so long as 
we have three-fourths. With one exception, in appropriation cases, where you've got 
to have 12 jurors. And pursuant to ,that, our Supreme Court has said by rule that 
civil juries are going to eight mem~ers. I have drawn some tentative conclusions 
from what you have said but I wonder if you have any suggestions to make at this time? 

Dr. Singer: Really my preference is, and actually the preferences of jurors is, for 
the larger jury and for the non-unanimous jury, among jurors who have served. 

Mrs. Eriksson: You said for a non-unanimous verdict. 

Dr. Singer: No, I mean for a unanimous jury. We find that the majority of jurors 
prefer a 12 member, unanimous jury. Even those who serve in 6 member juries. 'Of those 
who serve in 6 member juries, 77% prefer a 12 member jury. Of those who serve in 12 
member juries, 87% prefer a 12 member jury. Because we felt that the experience of 
having served on a 6 member jury would make them more favorable to the 6, we looked 
at this data. 

Mr. Mansfield: Do you think these figures result from the fact that the responsibil
ity is more diluted in the 12? 
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Dr. Singer: I don't know that it is necessarily a response to more diluted. When 
we interviewed jurors, they believed that in any case, if you are a defendant, your 
rights as that defendant are better defended and better taken care of in a 12 member 
jury because there is that greater number to persuade towards guilt or acquittal. 
Whereas in a 6 member jury, they were very much aware that there is a chance factor 
-- the kind of chance factor that I mentioned before. We also looked at the align
ment, the early majority in the 12 member jury, and at no time did we have a 12 mem
ber jury arriving in the deliberating room with 12 similar opinions, or with 11 
similar opinions. It never happened. Only 4% of the time did we have a 12 member 
jury arrive with ten similar opinions. So again you have a different set of rules 
operating. ' 

Mrs. Eriksson: Have you done any work or are you contemplating any work addressed 
to the question of no jury in civil cases at all? Comparing a trial before a judge 
and a trial before a jury? 

Dr. Singer: I have not done any work in this area. I have done some thinking about 
it. I believe that it would be important to allow the parties to decide whether 
they want a trial by a jury as opposed to a trial by a judge. Then perhaps in some 
very difficult cases, where one needs expertise, the parties could decide on judges 
or on expert arbitration. I think that really should be left to the parties. 

Mr. Norris: Further questions of Dr. Singer? If not, we thaDk you again and we 
invite you to stay as long as you like. Our format, because of the size of this 
committee, like a 6 member jury, perhaps, has been rather informal, and as a result 
we invite not only committee members to question witnesses but other witnesses to 
question the witnesses. So if you feel that you would like to address questions to 
other witnesses, please do so. 

Dr. Singer: Thank you. 

Mr. Norris: The second witness this morning is the Honorable Alba Whiteside, who 
is a judge of our Tenth District Court of Appeals. Judge, I'm aware of an opinion 
of yours touching on the subject of remittitur. I don't know whether that's what you 
are intending to limit your discussion to or not, but please understand that you don't 
have to. 

Judge Whiteside: Thank you. I wanted to say that I will not be able to stay when 
I finish because I do have another commitment a little later on in the morning, so 
when I do leave it is not because I'm not interested but because I have to be else
where later. I'm not here as an expert with a lot of knowledge on why jurors do 
what they do, and what is best. The studies that I have made are my own personal ob
servations through the years and a little bit of knowledge of the law and the prob
lems that have arisen. I really intend to touch on all of your points shortly. First, 
as to the question of should there be juries in civil cases. I am a strong advocate 
of the jury sysbaDb I think personally from my ob..rvations, both as a lawyer and 
as a judge, it is bhe best system that has ever been developed. It is much superior, 
in general, to judges trying the cases. As a matter of fact, I think one of the 
dangers in our society today is too much power for judges rather than too little, 
although we do not have that problem particularly in Ohio. In our elective system, 
especially, judges have too long tenure. They become somewhat king-minded. I think 
there is more of a problem of tyranny in the judiciary than there is coming from 
the legislative or executive. So I think that too much power concentrated in the 
judge is not good. On the other hand, I think that the system we have at present, 
where there are instances where cases are submitted to the judges, many of them,'by 
the parties, is also desirable if the parties want to do so. But there are some 
disadvantages to that system too. When a case is tried by a jury, the jury goes 
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back in deliberation and makes a decision. If you try a case to a judge, almost 
invariably, the first thing is the lawyers submit briefs and then talk about a law 
and then file more briefs, and then there are some oral arguments later, and then 
several months later. you get a decision from the judge. You don't have the quickness 
or the certainty of the deliberation while everything is fresh in your mind. Judges 
usually don't operate that way. NoW, if the parties agree to that, that's fine. 
I know from my work as a trial judge, I tried many instances to make a decision 
quickly because I thought that it was just as desirable for me to do it as it was 
for the jury to do it. But I also found that it was very difficult to do because 
of the fact that you did have other work to do. When you are trying a case to the 
jury, you prepare the laws and your charges go along. When you are trying a case 
for th,. facts, what you tend to do is concentrate on the facts and then you have to 
worry about the law later, because you don't keep the law as firmly fixed in your 
mind. And I found myself doing this. I had to go back and do research, which I 
could otherwise do during the trial, before I would make a decision, because I didn't 
have the law firmly in my mind. Either all of the parties hadn't brought it to me 
or we didn't have the charges there. You have to think a little bit about it. So 
it is putting two functions on the judge at the same time. It actually doubles his 
burden, and makes it more difficult for him. And I think dividing the responsibility 
up is a very good system. There is nothing wrong with such a system and I see no 
reason to change it. As to ideal jury size or desirability and effect of a special 
majority requirement, I think this is largely a matter of viewpoint. What are you 
looking for? First, the special majority requirement which we do have in Ohio. As 
a lawyer, I felt it was the greatest thing in the world when I finally got a 9 to 
3 verdict in my favor. I was glad when the deliberation ceased. However, when I 
had a 9 to 3 verdict against me, I wished we had a unanimous verdict requirement, so 
you could have more opportunity to change the result. So that depends on your 
viewpoint. I have had both experiences and yes, I liked it very much when I won the 
case, and didn't like it so well when I lost. I felt kind of bad that those other 
three didn't have more opportunity to convince the other nine. At least lower the 
verdict if nothing else, in the defendant's case, or up the verdict if it is the 
plaintiff's case. So I think it depends on your viewpoint. I think the special 
majority requirement we have in Ohio does ~rk very well. It does have its draw
backs. Despite statistics to the contrary, I think it definitely has to shorten de
liberations or else limit hung juries, one or the other, because of the number of 
other than unanimous verdicts I have observed. In those cases, obviously, either the 
jury is going to vote unanimous or be hung, or they are going to take more time in 
deliberations to reach a verdict. Maybe in the average case this does not happen. 
It has been my experience that a substantial number of cases (I don't have statistics) 
do result in a split verdict in our system. On the other hand, the non-unanimity 
requirement eliminates another problem which I have observed. It doesn't happen fre
quently but it happens on occasion, which is one of the posits of the hung jury, and 
that is an unreasonable juror. A juror whom someone didn't catch on voir dire, who 
is opinionated, and who is not going to discuss the case with the other members of 
the panel and who is going to hold off their position no matter why, and won't lis
ten to reason or anything else. That does happen occasionally and we either have the 
hung jury or we have the non-unanimous system which takes care of that, which I 
think is very good in civil litigation. Actually, I think our special majority re
quirement in Ohio is a very good compromise between all of the various Viewpoints. 
I think it works very well. I personally have no problem with it and I see no 
problem with it. Ideal jury size. Personally I prefer the 12 member jury. I feel 
more comfortable with it. Itihas all kinds of advantages. I know the Supreme Court 
has put in the 8 member jury, and I can't say that I've observed any observable 
difference between verdicts of an 8 and a 12 member jury, because unless you made a 
study like Dr. Singer did on the same case, you can't really make a true comparison. 
It may be because of tradition, in part, but I don't think it's solely that. My 
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own observation from dealing with people and on committees is that you tend to get 
more viewpoints expressed and more reaction from a larger group, as long as it is 
not too large, than you do from a smaller group. It is more difficult for one per
son to dominate 11 others than it is for one person to dominate five others. It 
may be on a 12 member jury that you have two or three who are doing the domination, 
but at least you don't have the one. I know that jurors do get into heated debates, 
both from my experience as a lawyer and from the jurors and as a judge. Many times 
in the court you hear some pretty loud sounds coming out of the jury room. You 
don't know what they are saying, but you know that the din is probably high. In many, 
many cases they finally come out with no bloodhsed, they are still friends usually, 
and they go on their way. As I have expressed on many occasions, I am a great be
liever in the jury system because I t~ink, really, it is a matter of faith in people. 
Our jury system is founded upon the premise that citizens or ordinary people are 
cppab1e of deciding controversies among other people, and trying the guilt or in
nocence of the people accused of a crime. They have this ability, and that is put
ting great faith in the average person. It's a question of looking for the cross
section of the average ~son. I happen to be one of those persons who has that 
fa1th. I don't think judges are strictly imbued with some special power which gives 
them a great advantage over the average person as far as judgment is concerned as 
what facts are or not. We have training, we have experience, we have law, and our 
very training and experience at times may well bias us in directions that the aver
age person may not have. It may limit us, rather than broaden us, in our scope. 
This very experience we do have, because we have probably heard this same case be
fore so many times, may tend us to go in the same direction in every case even though 
there may be some reasons to be different in this case. If you hear the same story for 
the 15th, 20th, 50th time, you may say "Oh, that same story again". But you may not 
look as much at the credibility. Maybe this is the time when it is true, the one 
time out of a hundred when it actually happened that way. You don't know. The 
jurors, I think, would have a better perspective, although on the other hand, the 
jurors haven't heard this good story before and they may be taken in by it, whereas 
a judge knows that he has heard it many, many times. 

The Supreme Court saw fit to put 8 member juries and it can go back to 12 when 
it sees fit under the present law. Although I prefer the 12, I cannot say that 
there is any great harm in the 8 member jury in civil cases. It is working adequately 
over-all. Studies have been made I know of which indicate that it is causing great 
injustice. I have noticed possibly some degree of greater instances of higher ver
dicts, but I don't know if that is a trend of the times or whether it is the result 
of 8 member juries. I have noticed locally more higher verdicts than we used to 
have. Whether that is a result of 8 member juries or a result of the times I could 
not say. But there have been, I think, from my observation, not statistics, more 
higher verdicts in the local courts since we have had the 8 member jury than there 
were previously. It doesn't mean that the average verdict has changed. But there 
have been some high verdicts. Who knows why? I don't. I don't profess to, but 
there has been that factor. It may be the cases. 

The one possibility I do see is the elimination of the jury on the basis of 
some monetary limitation as to the amount of a claim which is entitled to be tried" 
to jurors. I believe that the federal constitutional limit is $20. It was a very 
realistic limitation at that time. The amount of money today that would be $20 
then I do not know, but I can see, as then, a reason for some kind of monetary lim
itation. In some of your smaller cases, there probably should not be a jury. In 
small claims courts you do not have and for obvious reasons should not have one. 
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But unless there is some compelling reason to put in a provision for a monetary 
limitation or authorize one, I am always reluctant to put these kinds of things in 
the Constitution itself because as time goes by they don't get changed, and while 
$100 may be reasonable at one time, today that might be $2,000 or $3,000 to have 
the same effect, and we don't tend to change our constitutional provisions that 
quickly. Therefore, I think if we go to that it should be an authorization rather 
than a specific amount in the Constitution itself. There is some basis for an 
authorization of some amount, some dollar amount limitation. On the other hand, if 
you say "authorize", they may authoriZe a million dollars and therefore you limit 
the jury system entirely. So you have the other side of it. 

I have not found the jury resolving cases to be a great problem. Maybe it is 
in some places. I have not heard of it anywhere be~ag a great problem in Ohio. 
Additur and remittitur is a very interesting area. Again, I don't think there is, 
unless we want to change something, any great need for any change. The courts pre
sently utilize remittitur on many occasions. Some lawyers say they are usurping the 
function of the jury. The courts have been held that remittitur is a proper function. 
We have granted remittitur on occasion in our courts. 

Mr. Norris asked Judge Whiteside to explain how remittitur works in practice. 

Judge Whiteside: There are several kinds of remittitur. Of course remittitur-addi
tur can be used when you are saying "Here is a clear error, mathematically certain." 
If it is a jury case, we could make a judgment differently. If the court finds a 
judgment for somebody it has to be some amount because purely mathematically the 
jury made a mistake in addition. If the defendant owes three notes and each of them 
is $1,000 and the jury reaches a $2,000 verdict, it is obvious that if they made a 
finding that he owes on all three notes, then it is $3,000. That is additur in that 
sense of jury determination. 

Mr. Norris: What can you do on the court of appeals at that point? Can you render 
a verdict for $3,000? 

Judge Whiteside: We have done it. We have changed or modified the judgment on 
occasion, yes. The only time we have done it on additur is where it is a plain mat
ter of mathematics: if the plaintiff is entitled to the judgment he is entitled to 
this much money, and thedury has found he is entitled to judgment. The parties have 
never objected and therefore we haven't had any problems. And that presently re
quires the approval of one of the parties. And the party receiving never objects. 
So that the party paying has to. 

Mr. Norris: Do you think that would hold if you corrected that verdict and you en
tered a judgment of $3,000 and there was an appeal? Would that hold up? 

Judge Whiteside: I see no reason why it would not, where it is a case of just a 
matter of clear error. I don't think you would have to grant a new trial. The error 
is correctable without being prejudicial, and why go through another trial on all 
the issues? 

Mr. Norris: Tell me some of the other areas. 

Judge Whiteside: Additur is not being used other than in that instance that I know 
of any place in Ohio. Courts in Ohio are very reluctant to use additur. There is 
very little authority and the instances where it has been used are very, very seldom. 
I recall an instance where it was used in our court, in the court of appeals, where 
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there was an appropriations case and the verdict happened to come out lower than 
the evidence. The court ordered an additur to the minimum evidence. The state 
accepted it and that was it. No appeal was taken.

• Mr. Norris: Same theory? 

Judge Whiteside: Same theory. Well, the theory was that the m1n1mum amount of 
money they could have found was this amount. Therefore, the owners had at least 
that amount. They couldn't be entitled to less because that was the lowest evidence.

• Mr. Norris: Weren't you really saying that the verdict there was against the mani�
fest weight of the evidence?� 

Judge Whiteside: Yes, but you can't do it strictly on the manifest weight because� 
you can't change it on strictly manifest weight. You're saying there is an error in 

•� the amount of recovery.� 

Mr. Norris: But you enter a judgment. 

Judge Whiteside: We enter a judgment subject to the agreement of the party making 
the payment.

• Mr. Norris: So if he had not agreed •••• 

Judge Whiteside: •••• there would be a new trial. 

Mr. Norris: How about in your first example?

• Judge Whiteside: Again, the person making the additional payment has to make an 
agreement of some sort. 

Mr. Norris: Even in the clear error of increasing from two to three thousand dollars? 

• Judge Whiteside: I think we have done it in a couple of instances. We have given 

• 

them an opportunity to correct. And in the case I mentioned, the appropriation case, 
there was an opportunity given to agree and it was agreed to readily rather than 
having a new trial and taking the chance of having a higher verdict. I don't recall 
whether that was appealed or not to the Supreme Court. But if it was, they did not 
take it in. 

Mr. Norris: What I'm trying to get at is, do you view additur, if used by your court, 
as still a consentual remedy? 

Judge Whiteside: Essentially, it is a consentual remedy. Remittitur is a consentual 
remedy.

• Mr. Norris: The same way with additur. 

Judge Whiteside: The same way with additur, unless, now, there are exceptions to 
that. Again, we have on occasion said that as a matter of law the judgment has to 
be a certain amount under the facts and we have entered judgment for different amounts.

• And of course, in a judge trial, we have the right under Rule 12 to render the right 
judgment. We've got that, up or down, if a trial is to the judge rather than the 
jury.� 

Mr. Norris: What rule is that?� 
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Judge Whiteside: Rule l2(C), is it, the appellate rule? In a trial to the judge, 
we have an appellate rule implementing the constitutional provision on jurisdiction. 

ass~me that's what it is doing, at least. We have the jurisdiction in cases 
tried to a judge without a jury, where we find that the only error is manifest 
weight of the evidence, to enter the judgment that should have been entered. 

Mr. Norris: Should you have that right, when the jury verdict is against the man
ifest weight of the evidence, which is what you are telling me Rule l2(C~ gives you? 

Judge Whiteside: We could change the Constitution. The difference is that in the 
one instance, you are not entitled to the right to a trial by jury, and in the other 
instance, you are denied the right to trial by jury..To me, that is an interference 
with the jury system, when we are substituting a judgment for the jury trial, and 
the question is should we. 

Mr. Norris: Should you be able to substitute your judgment for the jury as to the 
amount of the verdict if it is clearly against the manifest weight of the evidence? 

Judge Whiteside: I have personal mixed feelings. I feel very strongly about the 
right to a jury trial. On the other hand, I don't like the non-consentual aspect 
of it. As to the appellant who takes the appeal and therefore asks the court to do 
something, I think he has then consented, by appealing, to the court doing whatever 
the court has the right to do or the rules provide for. The appellee has not agreed 
to it, and cannot waive his right to a jury trial. If he had it would be a little 
different possibly. I still feel that a person has the right to a jury trial. I 
think we ought to leave that. I trust the judgment of jurors. I'm more reluctant in 
that area to say that it is a salutory system. You had a considered opinion of 9 
out of 12 people as opposed to •••• 

Mr. Norris: But if it's wrong ••• 

Judge Whiteside: Well, we think it's wrong, and we have certain things we can do. 
We can grant remittitur if the parties agree with it. We can give the parties a 
choice and we do, at least the party of the appellee. 

Mr. Norris: Remittitur or a new trial. 

Judge Whiteside: "You either pay this amount or accept this amount or have a new 
tria!." This, to me, is an adequate system and it works most of the time. 

Mr. Norris: I'm pushing it and I know that, and I understand the distinction. Why 
is that not just as good as in the trial left to the judge? Why do you make a dis
tinction? The verdict is wrong. It is against the manifest weight of the evidence. 
Why should you be able to order remittitur in one and not in the other? 

Judge Whiteside: In one instance, they have waived the right to trial by jury to 
start with. In fact, three judges rather than one judge are making the decision as 
to the amount. 

Mr. Norris: But the verdict is still wrong. 

Judge Whiteside: The verdict is still wrong and we can correct it if the party who 
now has lost the advantage of that verdict wants to waive his right to jury trial. 
We do not want to do it in a technically improper manner. Judges do it from time to 
time just to see if the parties will aceept it. When we see a verdict that is so 

5360 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 



• - 13 

grossly inadequate that there is no way we can say a remittitur cures it, but yet 
the plaintiff has got a $50,000 verdict and $1,000 is all we believe he is entitled 
to it really is not proper for remittitur. We can say that if he agrees to it he 

• can have the $1,000 rather than having a new trial. If we have this temptation to 
do this in addition, and it has been done on occasion, as a matter of practicality 
it is working a settlement for the parties as opposed to really deciding the case. 
And this is, I think, the danger, more so in the case of jury trials than in the 
case of judge trials. On appeal, it is actually three persons, looking at the ev

• 
idence, even though they have not had the opportunity of viewing the witnesses, and 
it is a little different situation, I feel, substituting that for the jury trial. 

• 

My general feeling on remittitur and additur is that we do have the full power 
of both on a manifest weight basis where a judge trial is involved. We can do any
thing. Why, we can change the results. We can render a judgment in the other di
rection, and we have done that on occasion, where a judge trial is involved. And I 
guess really what I am saying, in part, is if you took the entire gamut of our 
authority and applied it to juries, we could even reverse the jury verdict on the 
weight of the evidence and make a verdict for the defendant a verdict for the plain
tiff. I'm not sure that would be right, but we can do that when the judge finds. 
On a manifest weight basis, we can render a judgment for the other party completely. 
It is something which is not done frequently, but again, it is something which is a 

• power. Wherever we find a verdict which is against the manifest weight there is a 
power. 

• 

We have an additional power. I don't know whether it is constitutional. I 
tend to think maybe it is, but it may be statutory. We have held at least, in the 
whole area of manifest weight, as to amounts, we can send a case back for a new trial. 
We have held that the whole case has to go back. The new jury decides the amount 
of damages. And they have to go back for the whole case, a whole new trial. However, 
it seems to me that there is no reason, why should you have to try all of these 
points? Maybe this could be corrected by legislation rather than constitutional pro
vision and maybe it should be, but this is something to think about. Because there 
would be some time taken when the case is sent back for a new trial. And then you

• have to go back on all the issues •••• 

Mr. Norris: Do you think that's a constitutional prohibition? 

Judge Whiteside: No. 

• Mr. Norris: What has the Supreme Court said? 

• 

Judge Whiteside: They didn't say it was constitutional. They said it was not author
ized. Whether it relates to the Constitution or the statutes, and the statute they 
were talking about, they said that jurisdiction is fixed by the Legislature. It may 
be legislative but it was not clear to me. Although an older case comes almost from 
a constitutional •••• 

Professor Fink: Do you recall the name of that case? 

• 
Judge Whiteside: No. But Mast v. Doctor's Hospital, which went through our court, 
incidentally,did not use remittitur because the verdict was so excessive we found 
no way of justifiably saying that we would grant any kind of remittitur. In the 
siUuation where you are talking about, a situation where maybe we decide the case, 
had we done so promptly, we could have done so in that case, and rendered a verdict 
for about l/lOth of what the jury verdict was. 
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Mrs. Eriksson: I don't understand the theory on which, Judge Whiteside, if you de
cide that it is against the manifest weight of the evidence and therefore would grant 
remittitur, you seem to feel that if it is a great amount of money -- using this 
Doctor's Hospital case, and your $50,000 vs. $1,000 -- you said that you think that 
this is an improper use of remittitur. 

Judge Whiteside: It is improper because obviously you are no longer correcting a 
mistake in the sense of a jury, although we have done it if the parties accepted. 
But the jury is so far off that you have to say either "passion or prejudice" or the 
jury didn't know what they were doing. You can't say this is really a situation 
where the jury made a small mistake that should be corrected by remittitur. The jury 
is either influenced by passion or prejudice which was found in that case, or it is 
just plain confused and doesn't know what its function is -- it's run wild. 

Mrs. Eriksson: And in that case you say there should be a new trial? 

Judge Whiteside: Yes, because our remittitur is tried on cases in present law 
where the jury was not influenced by passion or prejudice or was not unduly con
~ed. It knew what it was doing, but somehow it made a mistake and therefore we 
have to correct it because they made a serious error in judgment in the amount. But 
if a jury goes wild, you don't correct it. 

Mrs. Eriksson: In the case of your first example, where it was a pure mathematical 
error, where it could not have resulted in that amount of money if, in fact, the 
verdict was such and such, where you say the appellate court has corrected that ver
dict, why couldn't the trial court have done the same thing? 

Judge Whiteside: It could have. Sometimes they don't recognize it. 

Mrs. Eriksson: They just don't see that that's what they can do. 

Judge Whiteside: Yes, they can, and sometimes they do, but sometimes they just don't 
quite understand. I don't know what it is. As a matter of fact we had one mathe
matical error by the trial judge in his decision, where he first deducted out and 
did not include in his version a $14,000 item and then, in rendering his verdict, he 
deducted it out again. So he deducted it twice. And they made a new trial for him 
and he didn't understand it. We corrected it. But the trial was held twice and it 
is a matter of mathematics. 

Professor Fink: I wouldn't call that remittitur, though. I would call that a cor
rected verdict. 

Judge Whiteside: You could call it a corrected verdict, it is still the same. It 
is still a remittitur. You've changed it. It can't be a complete directed verdict 
because the issue of liability had to be determined by the jury. So it is not a 
ttue directed verdict, where you are determining all of the issues. You are deter
mining just one issue on that basis here. It is a judgment on a matter of law. It's 
a matter of law that damage must be this amount or DOthing and therefore you enter 
a judgment. 

Mr. Norris: Judge, to follow up on Ann's question, do I understand you correctly, 
or do I understand the present law correctly, that after a jury has rendered a ver
dict in a situation where there is an error, and there ought to be remittitur or ad
ditur, at that point, the trial judge on the question of granting a new trial, has 
the same authority for additur or remittitur by agreement of the parties as you would 
have on appeal? Is that right? 

Judge Whiteside: That's right. 
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Mr. Norris: Because the only thing you can do if they don't consent is to order a 
new trial. 

• Judge Whiteside: Right. Well, on one side of the consent is the person who either 
is paying more or receiving less. He is going to have to consent. The theory being 
that the person who is getting more has no reason to complain. And the person who 
is paying less has no reason to complain. He's better off than he was before. The 
error that was affecting him has been cured -- cured by making the correction rather 
than having a new trial. 

• Mr. Norris: In additur or remittitur, the court of appeals has ho more or less au
thority than does the trial judge? 

Judge Whiteside: That's right. Our authority is exactly the same as the trial 
judge. 

• Mr. Aalyson: Is my impression correct or incorrect that the court tends generally 
to use remittitur much more often than they do additur? 

• 
Judge Whiteside: The courts are not too comfortable with additur. They are not sure 
of their authority to do so, and many courts use it only when they can get poth parties 
to agree. I only know of three or four instances in Ohio where it has been used. 

Mr. Aalyson: Do you feel that is the reason that they are uncomfortable with their 
authority to do so? 

Judge Whiteside: Yes, they are not sure of their authority in additur. 

• Mr. Aalyson: Why does that question exist? 

Judge' Whiteside: Because the Supreme Court of Ohio has never spoken on the issue of 
additur but has spoken many times on the issue ofremittitu~. 

• Mr. Aalyson: Isn't that sort of the chicken and egg sort of thing -- if you haven't 
used additur they haven't had the opportunity to. 

Judge Whiteside: I only know of four or five instances in Ohio where it has been 
used throughout the history of the state. 

• Mr. Aalyson: Do you feel that an injustice occurs in the sense that an additur 
should be permitted? 

Judge Whiteside: Undoubtedly, it does, and I think additur as an area which can 
well be clarified. Remittitur is well established. Additur is not well established 
because courts in general are not sure, and some really have no power.

• Mr. Aalyson: From where does the power for remittitur derive? 

Judge Whiteside: The power of remittitur has been in Ohio for many, many years in 
historical precedents. 

•� Mr. Aalyson: It's case law?� 

Judge Whiteside: Yes, as a means of curing error. 

Mr. Aalyson: But of course there can be error that would require additur. 
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Judge Whiteside: I agree, but the courts are more reluctant. Here is the rationale 
of some judges: you had your jury trial and the jury says you owe $10,000. Now we 
say to the other side, "All you get is $8,000". The person who is complaining is 
only getting $8,000. If he agrees to take less, what's wrong with that? The other 
side has had a jury trial and he is paying less than the jury told him to pay. That 
is the rationale of remittitur. As to additur, however, the judges say '~e11, if 
you deserve more, the jury hasn't said how much more". And one side hasn't been 
told how much more and they impose it upon him saying, "Okay, you only get $1,000 
more". The jury hasn't set that amount in any sense. The theory then is that both 
parties must agree to additur because in bbth directions it interferes with the 
function of the jury. 

Mr. Aa1yson: On the other hand, you can send it back for a new trial if you think 
an additur should be granted and you don't do it. Why? 

Judge Whiteside: Well, we only do it infrequently. Instead of granting an additur, 
it goes back for a new trial. We don't affirm the judgment, no. 

Mr. Mansfield: Judge Whiteside, to get a little philosophical, do you see any con
flict in your basic philosophy? You are a strong advocate of the jury system in 
civil cases, and yet -- and I assume you would be the trial judge too, here -- you 
have no reluctance in tampering with the jury's verdict either by granting a new 
trial, by granting a judgment n.o.v., by ordering remittitur or additur when the 
parties agree. In other words, do you find anything inconsistent in those two po
sitions? 

Judge Whiteside: No. 

Mr. Mansfield: May I follow up and ask you this: my one-time friend Thurman Arnold 
used to say that the jury system by and large was a psychological tool, so that 
judges could treat the jury as the devil of the case. If the parties and the law
yers were unhappy, "well, that's what the jury says, don't blame me" -- that kind 
of thing. And he was a strong advocate of the jury system. Because he felt that 
even if it was simply a psychological tool, it was a very important one for the 
whole structure of the judicial system. 

Judge Whiteside: I think it is a psychological tool, although I don't know that 
that's all it is, because many times in the very difficult cases, as a trial judge, 
it is very nice to have the jury to make that decision rather than yourself. You 
feel very lonely sitting there by yourself, talking to yourself, making that decis
ion alone. It's better to have eleven other people to talk with. 

Mr. Mansfield: On the other hand, in the field of equity jurisdiction, judges do 
this. 

Judge Whiteside: I will elaborate a little on my answer to your question of whether 
I find any inconsistency. I am a great believer that jurors are very dedicated 
people, in general, although there are exceptions. They really try hard and they 
work hard. My observation is that juries don't make very many mistakes. And there 
are mistakes made, either by the judge or the lawyers in what they tell the jurors. 
Explaining a law to the jurors is maybe an area which needs more exploration than 
the jury system itself. Our system of court instruction, using language which 
technically is correct -- I'm not sure how much it adds to the jury's understanding. 
They can ask questions and we can explain. 
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Mr. Mansfield: Along that line, would you be an advocate of giving the lawyers the 
same opportunities in civil cases that they have in criminal cases to ask the judge 
to put his charge down in writing? • 
Judge Whiteside: I have often wondered, both a~ to evidence and as to law, how we
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can expect twelve people who come off the street -- or eight, or six -- not knowing 
the law, to listen to the charge we have, to retain and remember those things that 
have taken us some time to prepare and write, years of education, and how we ex
pect them to become instant experts by explanations. Primarily because of that, 
guess, I have long felt that maybe written charges may be very desirable for the 
jury. But, on the other hand, how can they possibly retain and understand all that 
we 8ive them? They do a remarkable job, really, of asking questions and coming 
back, and thinking of things that you didn't tell them. It's amazing how many things 
they ask you about something that wasn't thought about or mentioned. Sometimes they 
ask the question later on after their service is done. I talk to jurors to find 
out their impression of cases, and I am surprised at Some of the things that they 
have thought about which we did not. I think when the jury goes wrong, it is mote 
often the lawyers and the judge, and therefore I have no compunction in correcting 
things. I'm not correcting the mistakes of the jury itself, I'm correcting the mis
takes we made in presenting things to the jury. 

Mr. Mansfield: You have no reluctance, I assume, in granting a new trial when you 
feel it is justified? 

Judge Whiteside: If it is not interfering with the jury process •••• if the jury 
process didn't function properly. 

Mr. Mansfield: Aren't we quarreling, a little bit now, on semantics? 

Judge Whiteside: No, because in a new trial you have a new jury. 

Mr. Mansfield: I understand, but you nevertheless have effectively wiped out that 
jury's verdict. 

Judge Whiteside: Oh, definitely, but we do that on wrong charges given to the jury 
and for various reasons. 

Mr. Mansfield: All I'm suggesting is that it is important only in the sense that 
it relieves you of wanting to agree with it. 

Judge Whiteside: No, not when you agree with it, because in many instances we have, 
both as trial judges and as appellate judges, let stand verdicts we did not agree 
with, but we felt were within the province of the jury. 

Mr. Mansfield: Alright, but here again, I think you can say that pretty arbitrarily. 

Judge Whiteside: I have no serious problem with that. We never get that resolved 
in some cases. 

Mr. Mansfield: I'm not saying it's consciously arbitarily, but again I'm quarreling 
with the fact that you are not at all reluctant where you think the situation warrants. 

Judge Whiteside: Right, it's a judgment we have to exercise and I think it is a 
part of the system. When is or is not the judgment warranted? There are instances 
where you would like to but don't think it is warranted and you don't. There are 
other instances where you think it's warranted and do. 

Dr. Singer: When do you ask the consent of the parties? 

Judge Whiteside: On remittitur and additur, but not on a new trial. 
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Mr. Mansfield: Not on a judgment n.o.v. 

Judge Whiteside: And we've had judgments n.o.v., we have directive verdicts, or in 
our case it would be a judgment on appeal. Yes, all those things are done, and we 
have no hesitance in doing them when we think it is justified. But, on the other 
hand, it does not mean that every time we disagree with a jury verdict, we interfere, 
because I can guarantee you that's not true. 

Mr. Aalyson: Do you feel, Judge Whiteside, that you would like to have a constitu~-
tional provision that would grant you the right to give additur? 

Judge Whiteside: I would like to have it. I think it would serve a very beneficial 
purpose at times for the parties themselves. My problem with additur and remittitur 
is how far you go with it. If you are talking about a $15,000 verdict that should 
be $18,000 or $20,000, that's one thing. But a $15,000 verdict that should be 
$40,000, I have problems with that. It's how you exercise it. All of these things 
worry me, becauee when you start going to too great a deviance to what the jury did, 
the jury verdict is not a foundation for a simple liability. 

Mr. Aalyson: My next question is related to the idea of providing written instruc
tions to the jury. Do you approve or disapprove or have any opinion about the with
drawal of the special instructions that were given before arguments? 

Judge Whiteside: I think that is essentially a good rule because it may become con
fusing and over-emphasize certain instructions and result in duplication and con
fusing the jury. I don't think it's the ~e thing as a charge. A charge can be 
given any time even before the arguments or after arguments. I think there is merit 
to giving them first, so that the attorneys would then have an opportunity to talk 
about what the judge had said as opposed to What the judge is going to say. I see 
a lot of merit to having the charge first or a lot of it first. There are many 
judges that may do so under the p~esent rules when they see fit, although the final 
charge must be after the arguments. 

Mr. Mansfield: Were you including in your question special interrogatorjes? 

Mr. Aalyson: No, just special charges. 

Judge Whiteside: My real concern is not so much whether the charge is in writing or 
oral because I don't think the writing is going to help when we still use some of 
the language we >use in our charges. We see them and they are technically correct, 
but I'm not sure we can say they are suited for the jury. I would like to see more 
tailored charges to the facts of the case. And I know there are some judges who are 
reluctant to do so because they feel this is commenting on the evidence. Rather 
than say we find the defendant was negligent, and we find for the plaintiff and as 
a matter of law, why not say that the defendant ran a red light and we find for the 
plaintiff? 

Mr. Aalyson: Was I making a mistaken assumption when you spoke discussing written 
charges -- you wouldn't submit them to the jury and let them take them into the 
jury room? 

Judge Whiteside: There is nothing wrong with taking charges into the jury room. 
But I'm really more concerned with the simplicity of the charge, because I read 
over and over again, and I did the same thing myself on occasion, where you say very 
complicated things: "Failing to stop for a red light is negligence per see If you 
find the defendant was negligent, you find for the plaintiff, and will proceed to 
find damages." Why not say: "If he ran the red light you find for the plaintiff"? 
The jury can understand that much better than all this complication. 
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Dr. Singer: I just wanted to add that the research I have done supports what you 
have said. 

Judge Whiteside: Mine is only observation. 

Dr. Singer: In terms of written charges and charges to the jury in much simpler 
language, and also in terms of preferences of jurors themselves for a jury verdict 
both in civi
by jury to a 
that in both 

l and criminal, in civil trials, we have 78% of jurors who prefer 
trial by judge. And for criminal cases 9a7o prefer a jury trial. 
cases they really prefer a jury trial. 

a trial 
So 

Mr. Nemeth: 
you not? 

Judge Whiteside, you were a trial judge here in Franklin County, were 

Judge Whiteside: Yes. 
i 

Mr. Nemeth: I was with a group of common pleas judges yesterday and the same ques
tion arose as to whether or not we should do this. Some of them commented to the 
effect that even though they would like to do it, they find it, or they would think 
it a practical impossibility, in a large city court which is under pressure of time. 
Is this something that you found to be true? 

Judge Whiteside: I'll put it this way. I found that the judge has to prepare his 
charge in advance if he is going to have a good charge. It does take a little more 
and if it happens very soon in a trial it becomes a problem and it may cause some 
delay in the case because there is no instant way of doing it. You write out long
hand notes and put things together for your charge. Then you give it to your sec
retary and have her type it, if you have a secretary. On our bench we had two sec
retaries for 10 judges. We didn't have that much time, and that's one of the rea
sons I never tried that, because I didn't have the secretarial time. The second 
thing is doing it in advance. Unfortunately, sometimes attorneys fool you and they 
get the case submitted and finish up before you expect them to. You expect the 
defense to go on and they suddenly say "no defense". So now you are going to take 
a continuance and delay this case or go forward. Well, my attitude was to go for
ward. And therefore, in most cases, it prevented written charges because I didn't 
have any time. And I had two impediments, staff and time, in many instances. That 
doesn't mean it is less desirable. Maybe we should~ : look at it and change it. 
There are impediments to trying to have written charges to the jury. 

Mr. Norris: You mentioned that you could see a reason for a monetary limit so far 
as the right to trial by civil juries. Are there any areas of jurisdiction, kinds 
of cases, that you think ought to be removed from trial by jury as we presently try 
them? 

Judge Whiteside: If I were to change the system, rather than detract from the areas, 
I would add to the areas. I think many of the areas traditionally in equity would 
be better served by jury trials than by judge trials. As a matter of fact, maybe 
more so than damage trials. Many are injunctive or specific performance, and some 
of these areas I think, although traditionally they are in equity, if you are going 
to change them at all, it should be in the other direction -- to add to the number 
of cases which are charged with a right to a jury trial. 

Mr. Norris: Thank you, Judge Whiteside. 

The next witness was Professor Howard Fink of the Ohio State University. 
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Professor Fink: I thought I might give you a little historical background and some 
discussion of the cases, very briefly, on additur and remittitur. It is interesting 
that the questions that have been raised reflect the historical dichotomy between 
law and equity in judge and jury trials. We know that in the common law system, 
there were two courts, the law courts and the equity courts. The equity court, 
through a battle with the king back in 1200, retained its jurisdiction. That court 
was originally held by an advisor to the king, the chancellor himself, who heard 
petititons to the king. It went on to become a more regularized court. We say 
now that equity-type cases, the type of cases that the chancellor's court heard, 
are not jury trial cases. But the type of case that the law court heard -- the 
original court of common law that evolved from the k1ng's advisory staff at one 
time -- has the right to a jury trial. At the same time, the common law, even 
though it evolved the jury trial, didn't fully trust the jury. There were various 
safeguards built into the system over the course of time and werwere talking about 
one or two of these today. That is, the jury in the common law-type case was to be 
the determiner of facts, not the law. But there were various types of devices that 
would either take the case away from the jury if there was no conflict in fact, 
that is, it was illegal for the jury to render a determination in a case where 
there was no disputing the evidence, no disputing the facts; and if the jury was 
someway tainted by error -- either their own error or errors that took place during 
the course of the trial by the judge or by jurors or lawyers -- he could order a 
new trial. So in two ways, the common law court did not fully allow the jury to 
be completely in charge of deciding the facts. If there was no dispute in the facts 
they wouldn't get the case. They would have a directed verdict. Or, if there was 
some error in the admission of evidence or in the conduct of the juries -- they 
had gone and visited the scene, or various other things, or rendered a verdict that 
was excessive or inadequate -- the judge could order a new trial. 

And of course, this has carried over. We don't have anything in the Ohio 
Constitution that explains this but traditionally, and coming mainly from the 
Federal Constitution, the federal courts recognize that the right to jury trial 
which is rewerved by the Seventh Amendment to the Constitution carried with it the 
same plan. And I certainly agree with what the speakers have said up to this point. 
I certainly endorse the right to jury trial. It is the best system that has been 
evolved for haVing competent determination by the people. So the people would have 
confidence in the determination that was made because it was made by 12 people who 
were picked at random and who knew nothing about the case prior to being seated. I 
object to the erosion that is taking place in the right to jury trial. I particu
larly object to the way it has come about. For the federal courts, '4(strict judges 
make local court rules which said that there would be a six person jury rather than 
a 12 person jury in civil cases. The Supreme Court upheld their authority to do 
that. But neither the Supreme Court themselves, nor Congress, nor the people ever 
decided that the right thing to do would be to go to a 6 person jury rather than a 
12 person jury. And this question has never come before the people in Ohio. The 
people, I believe, assume that the constitutional right to jury trial carries with 
it a right to a jury trial very much like it was in the days of the common law, 
and that means a 12 person jury. And your studies indicate that this is the best 
kind of a jury. And we get an erosion of this, not by the legislature, not by the 
Supreme Court, not by a process in which the people have had their say, but an 

erosion through a technical court rule, through the rule-making power, that I don't 
think ever was intended to undercut the constitutional right to jury trial. Now 
the Supreme Court has upheld this process, but it is not to me a good process, be
cause it hasn't taken the place of hearings with the legislative process or consti
tutional commissions or anything else. A single district judge, or a group of 
district judges where there is more than one in the federal court, can decide to 
have a local court rule under their power and they have no responsibility to the 
people in deciding this. I think it is very wrong that this right to a jury trial 
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is being eroded in this way. I think it is a very serious issue in civil cases, and 
I think the civil cases are just the beginning of erosion in the criminal cases. 
And if you do that, you have, in effect, undercut the Magna Carta that was so much

• celebrated and we fought so much to preserve, through this erosion process, and I 
think it is very dangerous. 

• 
Given that the common law didn't fully trust the jury, and had these devices 

either for granting a directed verdict, a judgment notwithstanding a verdict where 
there was no conflict in the evidence,. or a new trial where the verdict was against 
the manifest weight of the evidence or where the verdict was excessive or inadequate, 
a concommitant evolved of the remittitur and additur. Remittitur is where the de
fendant, who believes that the verdict is excessive moves for a new trial, and the 
judge conditionally denies a new tri.al on the condition that the plaintiff will 
agree to take less than the jury has awarded. The additur is the opposite. The 

• plaintiff moves for a new trial on the grounds that he believes that the verdict is 
inadequate, and the trial judge conditionally denies this new trial motion on the 
condition that the defendant will agree to pay more than the jury awarded. If the 
defendant doesn't so agree, a new trial is held. If he does agree, he agrees to 

• 
pay more than the jury awarded. I passed out this case of Fisch v. Manger in which 
the Supreme Court in New Jersey upheld additur as well as remittitur under the ri.ght 
to trial provision of the New Jersey Constitution. There was no legislation about 
this, but they simply said this additur and remittitur, or at least the roots of 

• 

them, were known in the common law prior to the adoption of our Constitution. There 
is nothing unconstitutional about carrying over these limitations on the jury that 
go along with the right to jury trial that is preserved by the constitutional amend
ment. Can an appellate court grant a remittitur or an additur -- that's another 
question that was posed. Generally, it is held that they can, that an appellate 
court can grant remittitur just as the trial court can. The citation on this is 

• 

Flame Coal Company v. United Mine Workers, here in the Sixth Circuit, 303 F2d 39 
(1962). The Sixth Circuit, our federal circuit here, held that not only can a court 
of appeals grant a remittitur but they can remit part of the case and uphold the 
judgment in the rest of the case. The jury here had awarded punitive damages as 
well as compensatory damages. The court of appeals believed that the compensatory 
damages were excessive and not arrived at in the proper fashion. So they asked the 
plaintiff if he would agree to take less of the compensatory damages and would let 
stand the $50,000 punitive damages against the United Mine Workers as well as the 
$8,000 in compensatory damages. But the plaintiff had to give up, if he wanted to 
do this, $32,000 of compensatory damages. The plaintiff agreed, so the remittitur 

• was awarded by the court of appeals. Another state case held" that state appellate 
courts can do this in Ziggen v. O'Keefe in the Texas Civil Court of Appeals, 340 

• 

S.W. 2d 260. And here in Ohio, the Supreme Court of Ohio has explicitly said that 
the appellate court can give remittitur in Bartlebaugh v. Pennsylvania Railroad Co., 
150 Ohio St. 387 (1948). The Court upheld the power of the appellate court to 
grant remittitur on appeal from a lower court judgment. This is on appeal from 
the court of appeals to the Supreme Court. of Ohio, which held that this neither vio~ 

lates Article I, Section 5 of the Ohio Constitution nor the Seventh Amendment to 

• 

the Federal Constitution. It 9as an F.E.L.A. case, I believe, so there was a fed
eral question involved. And they themselves granted remittitur, so I think it's 
unquestioned in Ohio that remittitur is possible by the trial court or the court of 
appeals or the Supreme Court. But it carries with it this option, that is, it is 
an optional denial of a new trial if the plaintiff will agree to take less than the 
jury awarded. And, as Judge Whiteside said, it is not proper to give a remittitur 
where the jury awarded. And, as Judge Whiteside said, it is not proper to give a 
remittitur where the jury was influenced by passion or prejudice. It's only where 
everything else was alright, but they seem to have given too high of a verdict. 

• 5369� 



- 22  • 
If there is passion or prejudice implied by that too high a verdict, then a new 
trial is the only remedy, rather than a r~ittitur. Now, as far as additur is 
concerned, the Supreme Court of Ohio has never discussed it, but Chief Justice 
Taft, one of our most capable appellate judges in the history of the court, in 
Markota et. ale v. East Ohio Gas Co., 154 Ohio St. 546 (1951) went on in the case 
to state his own opinion beyond what the justices felt was necessary to decide the 
case. He went on to suggest that additur was just as constitutional in Ohio as 
remittitur. He suggested that it would save some time, but, of course, it would 
be done in the same optional way that remittitur was. And that was kind of a pre
cursor of what the New Jersey Supreme Court did in exactly that situation -- upheld 
additur -- even though the Supreme Court of the United States did not uphold addi
tur for federal courts. Their interpretation of the Seventh Amendment of the Fed
eral Constitution was that when you look at the history of the facts prior to the 
adoption of the Seventh Amendment, there isn't enough evidence of the practice of 
additur in the common law to uphold it by inference to the Seventh Amendment. But 
they could find adequate evidence of the prectice of remittitur. And a lot of cases 
had discussed remittitur in the past, and they are not going to upset that, but 
they won't go further for additur. But the New Jersey court said: "That's not 
binding on us, that interpretation of the Federal Constitution. Our interpretation 
of the New Jersey Constitution and our reading of the provisions prior to 1789 was 
that there was something that is comparable to additur, and we don't have to rigidly 
adopt exactly the practice in the common law, but some approximation of the practice 
in conunon law." I think that cases like Fisch v. Manger are in the forefront of 
the law and that other states will adopt additur. As Judge Whiteside said, the Su
preme Court hasn't stated one way or the other, so the judges are reluctant to use 
additur, but the Court has stated repeatedly that there is a power of remittitur so 
they are not reluctant to use remittitur. The rationale that the Supreme Court used 
in Dimick v. Schiedt, 293 U.S. 474 (1935) was so weak. They said when remittitur 
is used, the judge is lopping off in excess of what the jury decided. But when he 
uses additur, he is adding something to what the jury decided. Well, the Supreme 
Court of New Jersey said, what difference does that make? In each case, he is saying 
that the fair thing to do is to give something more than the jury awarded or some
thing less than the jury awarded, on the option of ordering a new trial. If that 
isn't satisfactory to the party who is the winning party. 

Mr. Aalyson: Do you agree with Judge Whiteside's analysis of why it is more appro
priate to use remittitur -- in the philosophical sense, not because the Supreme Court 
says you can -- as opposed to additur? 

Professor Fink: As I understand what he was saying, it was that it was just as ap
propriate to grant additur as remittitur, but the judges are less sure of themselves 
because they don't have the guidance of the Supreme Court of the state. If they had 
that guidance, they would use additur because it would save time, and save the neces
sity in many cases for a new trial. But remember, the judge doesn't have the author
ity to raise the jury verdict himself. He only has the authority to condition his 
grant of a new trial on the defendant willingly, or as willingly as the threat of a 
new trial makes him willing to do it, giVing more than the jury wwarded. 

Mr. Aalyson: And it is the same with regard to remittitur? 

Professor Fink: Absolutely. 

Mr. Aa1yson: I understood Judge Whiteside to say intthe case of additur two persons 
had to agree as opposed to one. 

5370 

•� 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 



•� 

•� 

•� 

• 

• 

• 

• 

• 

• 

• 

• 

- 23 

Professor Fink: In the sense that one person has moved for a new trial and he is~ay
ing to the other person, "I will deny that new trial if you will give more, but 
otherwise you are going to be faced with a new trial, and you might have to give 
much more in a new trial if the jury awards more." I think what he also said is that 
since we are so unsure of a right to give additur that sometimes we ask both parties 
to make sure and we ask them both to agree so that there won't be any appeal from 
that decision. But I certainly didn't understand him to say that additur carries 
with it the agreement of both parties to the denial of a motion for a new trial. 
Even if he did say it, certainly the history of the practice of additur has been 
just the same as for remittitur. That is, one side moves for a new trial and the 
judge says~ "I will grant it unless you give more than the jury awarded, or, on the 
other side, unless you agree to take less than the jury awarded." 

Mr. Aalyson: Is the reluctance to use additur peculiar to Ohio? 

Professor Fink: No, very few states allow additur. Most of them simply follow 
Dimick v. Schiedt, the Supreme Court's interpretation of the Seventh Amendment to 
say that their constitution is worded like the Seventh Amendment, so I guess they 
don't have problems with additur or remittitur. 

Mr. Mansfield: I, like Mr. Aalyson, understood Judge Whiteside to say that the rea
son for both parties consenting was that in the case of remittitur, the jury had 
expressed itself even though, in the court's judgment it was too high, whereas in the 
case of the additur, the jury in a sense had never gotten that far, so~the only thing 
that it passed upon was the verdict. And this area then, it becomes not in a sense 
tampering with the jury verdict, but creating something brand new. 

Professor Fink: But the same thing is true with remittitur. In other words, the 
question of how low to reduce the jury's verdict in a remittitur situation is the 
exact obverse of how high to raise the jury's verdict in an additur situation. 

Mr. Mansfield: I understand logically that is so, but •••• 

Professor Fink: In each case, though, the jury has rendered a verdict, and it has 
found for the plaintiff. In the additur situation, it has awarded some money to the 
plaintiff, but not, in the eyes of the judge, an adequate amount. So the same prob
lem arises, how high should he raise it? Should he raise it to the highest amount 
that he would allow to stand without ordering a new trial on the basis of excessive
ness, or should he raise it to the lowest amount he would allow to stand and not 
order a new trial on the basis of inadequacy? And the same thing is true with regard 
to remittitur. That is, how far to cut back the jury's award in a remittitur. The 
federal courts say that they reduce it to the highest amount they would allow to 
stand and not order a new trial on the basis of excessive verdict. 

Mr. Mansfield: But you don't agree with Mr. Aalyson, and if I heard Judge Whiteside 
correctly, you are disagreeing with Judge Whiteside's point. 

Professor Fink: I disagree that there is any technical reason why both parties have 
to agree. Although there have been some cases where, let's say, one party moves 
for a new trial on the basis of excessiveness. The judge says: "If you will agree, 
I won't grant a new trial but we will effect a compromise." Now, on the question of 
whether this ought to be in the Constitution, I think it is already in the Consti
tution. I think the right to jury trial, as we understand it, carries with it the 
limitation on the power of trial judges and appellate judges to grant remittitur, 
and although somewhat less widely accepted, the power to grant additur, as well. 

Mr. Mansfield: You mentioned common law. My impression as a general statement is 
that there isn't any such thing, in federal common law. 
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Professor Fink: In the general federal common law, right. 

Mr. Mansfield: Assuming that is true, what you are suggesting is that the consti
tutional grant of the jury trial per se carries with it all of these other things 
that tack themselves on somehow to that process. 

Professor Fink: That's right, because the states generally model their constitutional 
provision on the Seventh Amendment. 

Mr. Mansfield: I understand, but the state courts, at least some of them have said 
that we do not have common law. Ohio is one that hasn't. 

Professor Fink: Common law what? 

Mr. Mansfield: In the state case law. 

Professor Fink: Oh, sure. Almost all the states say that they have a body of common 
law that is analagous to the English Common Law. 

Mr. Mansfield: I was under the impression, perhaps wrongly, that Ohio was one of the 
states that denied this. 

Professor Fink: Oh, no, that can't be right, because most of our rights like torts 
are not defined in statutes, but the judges made the law. The law of torts is only 
judge-made. There is no tort statute equivalent to the Uniform Commercial Code. I 
think what you are saying is that the federal courts have said that there is no 
federal counterpart. 

Mr. Mansfield: No, I'm not saying that at all. If you take a state like California 
where they base their code on the Louisiana Code ••• 

Professor Fink: Certainly all of the rights eould be contained in the legislatu»a 
and they could make a whole code like the Louisiana Code for contracts and torts 
and so on. But I don't think that would ever get the right to jury trial because, 
even in the federal courts and in state courts, when new rights have been created--
let's say a new right to tort remedy, like in the wrongful death situation -- the 
right to jury trial has been held to follow there, even though that wasn't a right 
that was known under common law, because it was ~ a right that was known to common 
law. 

Mr. Norris: I want to get your opinion on one area, and that is, should we change 
the Constitution? We have an expanded right of remittitur and additur now as a re
sult of the appellate rules, in appeals from verdicts rendered by judges. Should 
we amend the Constitution to permit this same latitude in cases tried to juries? 
In other words, we don't need consent in this instance. Should we continae to require 
consent in any other instances? 

Professor Fink: My opinion on that is that we should not change that practice. What 
Judge Whiteside is referring to as far as review of judge-determined fact is con
cerned, is, again, derivative from the equity court where in an equity appeal, the 
judges felt that they were in as good a position to redetermine the facts as was the 
chancellor, because in those days everything was done by deposition in the equity 
court and they just looked at the depositions and decided the trial judge was wrong 
in reading the depositions. So we've had a tradition that in court-tried cases 
there was more latitude for the appellate court to redetermine facts. Now, this 
has been limited by Rule 53(E) of the Ohio Rules and the federal rules which say 
that the appellate judges shall only reverse if the findings of fact by the trial 
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judge, whether it was an equity-type case or a law-type case where the jury was� 
waived by the party, are clearly erroneous. So the rules have given greater cre~-

dence to the judge's fact-finding determination in an equity case or in a legal case 
where the jury has been waived. They say the appellate court can only reverse, not 
if it disagrees with the facts, but only if they are clearly erroneous. I wouldn't 
change that. I think that there is a well-understood relationship between fact
finding in the judge-tried cases and appellate review and there is also a long his
tory of understanding by appellate courts that they can't redetermine fact. The 
very basis of the right to a jury trial under the Seventh Amendment says that no 
appellate court shall redetermine a fact found by a jury. Well, if you change that 
to say that courts can raise or lbWer the verdict without this new ttial taking 
place, they would be redetermining the facts found by a jury. We can change the 
Constitution, but that is changing part of our ancient heritage. I wouldn't like to 
do that. 

Mr. Norris: 53(E), which rule is that? 

Professor Fink: That's a civil rule. 

Mrs. Sowle: I probably misunderstood something you said, and I'm not sure right� 
now whether you are for additur and remittitur or against them•� 

Professor Fink: For. 

Mrs. Sowle: You're for them? 

Professor Fink: Yes, even though I am very much for jury trial. There are time8 
when the jury feels very sympathetic to a plaintiff against, let's say, a major 
corporation: "General Motors can afford to pay a million dollars." Our system is 
such that the jury can do that. I think the judge should be able to condition a 
new trial grant on additur in the same way -- it protects an unpopular or undesirable 
kind of plaintiff -- as he can protect an unpopular defendant through remittitur. 

Mrs. Sowle: But you don't think we need a constitutional change? 

Professor Fink: No, I think the Supreme Court can make this determination. 

Mr. Aalyson: Do you think we need any constitutional change or modification with� 
respect to the right to trial by jury?� 

Professor Fink: If there were any, I would put it in there to strengthen it rather� 
than to continue this erosion process.� 

The next witness was the Honorable Lloyd Moore, Prosecuting Attorney of� 
Lawrence County. (Outline attached)� 

Mr. Moore: My experience which would be of help to you is drawn from different areas. 
I have participated in trying better than a couple hundred cases which included 6 
person juries, 8 person juries, and 12 person juries. In addition to that I have 
done some research into the history of the jury and have observed trials in West Vir
ginia, Kentucky, Ohio, and in London, England. I have tremendous intuitive feelings 
for the value of the jury system and I feel, over-all, that it ought to be strength
ened. Sometimes I make statements that are a little bit tongue-in-cheek but are 
simply meant to emphasize a point. Let's start with the value of the jury system. 
I think something that is often overlooked when we are talking about making minor 
adjustments is that the real reason that we have a jury system is that we believe 
that the people have the right to and it is best that they govern themselves, 
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rather than being governed by what I call a "professional class", which is really 
the only other choice. Not only is it good that they do govern themselves, but as 
Jefferson said, even if it's wrong we would rather have it that way. I think that 
it is almost the only way to get a disinterested body. 

I feel that when people hold a job, they are one single person. They don't 
have any particular background when they are chosen as jurors. But once they be
come identified as a person who holds office for a year, two years, six years, or 
maybe for some longer period of time through re-~lection, they inevitably get ac
cretions that come to them. They do, like judges do. I don't think there is any 
question about this. Not particularly so ,much on the appellate level, but on the 
magistrate's level they do something called "personal patronage". I don't know 
whether they do this illegally or unethically. I met with this in my county one 
time. I think there were a thousand D.W.I.'s that year. Few people went to jail 
for three days although the Legislature says that they are all supposed to go to 
jail for three days. Some people did go to jail. These were people that did not 
have $312.00 -- that was $300 to put up for a bond and $12 for court costs. Every
body else, even if they were repeat offenders, were allowed to forfeit the bond. 
That has been corrected to a certain degree. But why did the judges do this? Why 
do they, when the Legislature says that if the alcohol level is over' .1 per cent, 
that is supposed to create a presumption that you were intoxicated? The ju_ges will 
go ahead, if it is .15 per cent and say, that's not too bad, we'll automatically 
reduce that to reckless driving. I take it that they are usurping the Legislature 
as to what they feel is right, or else to establish a friendship either for support 
for their own election or otherwise, and they are doing it either consciously or 
unconsciously. I think that this exists practically at every level. At the common 
pleas level you don't see it so clearly, but somebody that has been a common pleas 
judge for some twenty years in the community cannot help, no matter how good a man 
he is -- and I know lots of good judges -- he cannot help but have association in 
the community with the golf club, with the church, with insurance companies that 
he has worked for, and one thing and another. And at the very least it will give 
an appearance of unfairness. 

Well, contrast that to the jury. We pick them out, in our county, of almost 
60,000 people. TheY"\8re drawn at random, and the chances are that they are not going 
to be prominent public people on a statistical basis because the prominent people 
you could limit, in our county, to maybe two or three hundred people -- plant mana
gers, public officials, and one thing and another -- people who have a wide influence. 
They were very concerned with the impression that they are going to make on other 
people. But the average juror who comes in is aot concerned with that at all. He 
is concerned with doing justice in a particular case that comes before him. And 
when you do get those obvious people on, you have your challenges and you can elim
inate them and then you are back to where you were before. 

Now, how do lawyers try to make this system not work? The people want a jury 
that will be fair, that will try and find out what the real facts are and then see 
what should be done with those facts. We people who are lawyers, what we try to do, 
if we are honest about it, inside the rules, playing legally? We try to prejudice 
the jury, and the chief place that we try to prejudice the jury is automatically 
on voir dire. The lawyer, if he is a good lawyer,likes to have a full display of 
his talents and he likes to have a judge that will give him tremendous leeway on 
voir dire. He does everything which I could do and everybody here could do it if 
he wanted to concentrate that way. He memorizes the names of the jurors and then 
the jurors start remarking on that. They say, ''Wasn't that marvelous, he went through 
the whole thing and he knew everybody's name all the way through." This is an at
tempt to draw attention to himself or draw attention away from the facts. And then 

5374� 

•� 

•� 

•� 

• 

• 

• 

• 

• 

• 

• 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

- 27 

in small counties, particularly, where one is not so anonymous as lawyers are in 
big cities, I think you will appreciate that lawyers are persons that probably have 
been there ten or fifteen years. At least one person out of every three or four is 
going to recognize his name. The lawyer won't necessarily recognize that many 
people, but he will have contacts and his name is in the paper, he runs for office, 
he does this or that, and they will recognize him. Then there are other lawyers who 
in voir dire say, "Hey, you went to school with so and so, didn't you?" And then 
they fellow who comes in from New York is at a disadvantage in trying that case. 
~lm suggesting that maybe the voir dire possibly ought to be limited and conducted 
mostly by the judge. The lawyers could get only a little feel as to personality. 
They ought to have a limited voir dire, but they ought not be allowed to freewheel 
the way that they often do, and frankly the way that I have done when judges per
mit it. I have to do it in order to protect my client. But I think that this is 
the chief place that lawyers try to unseat the system by creating a very prejudiced 
jury to begin with. I think that most of you have heard it, but there is a common 
saying that the trial begins when the jury has been picked. In our county) the trial 
is over when the jury has been picked because by then we have laid all of our seeds 
and we have got our jurors there. One time, my partner didn't show up for the voir 
dire and I handled it myself. I told him our case doesn't look all that great, and 
why don't we see if we can settle this thing for a couple of thousand dollars? This 
was where somebody's house had fallen into the basement, but our case really wasn't 
that good -- we didn't have nice good evidence like I like. My partner asked me who 
was on the jury and I told him and he said, "No, we'll stay for six." And six is 
what we got. He didn't fix it or anything, but he knew that we were going to get a 
good verdict once he knew who was on the jury. 

We ought to limit, too, this intensive investigation that lawyers do in the 
celebrated cases, by only giving them the information at the last minute. I think 
in this intensive investigation, particularly in smaller communities, the jury is 
gone over before they ever come down to being investigated, and they probably know 
which side is investigating them. I think it is best if you just come in and you 
draw the names and that's it. I think it would be better if instead of exercising 
our challenges one at a time like we do here, we would exercise the peremptory 
challenges when we come to them naturally as the case is established. You just seat 
20 people there like you do in, I think, Kentucky and West Virginia, at least in 
cases I've tried, and then you cite strikes, and if that doesn't do it, I think it 
would be nice if you could just draw two names out and they're stricken. There is 
no insult to anybody and you have to get rid of four and that way it is quicker. 
The other way, itls back and forth. As a matter of fact, it has worked out so that 
you don't even want to use any of your challenges and you end up getting stuck with 
somebody that you don't want. How can that happen? They say that if you don't use 
a challenge you waive it. Say you are set, you're happy with everybody, and then; 
all of a sudden the other fellow is going along and he uses three challenges. You 
say fine, I've waived mine, and then you come up to two people that you don't like 
and your challenges are gORe. At least you should be able to use your challenge to 
the members of the venire that haven't been called. 

I do think it's important that the jury has twelve people, and the larger the 
better. It says "This is the decision that you're stuck with." It's not just one 
judge or somebody like that. There are twelve people that say': "This is right, this 
is justice." Somehow that has more standing than just one man, no matter how learned 
he might be ordinarily, saying it. I think it is important to keep the jury for 
that reason. I think it's important to keep the jury at a substantial size for that 
reason. 
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Someone once said that the jury is a continual education system for our citizens. 

And it will cease to be that in large part if it is relegated to strictly civil 
cases, which for the most part has been done in England, which is probably the other 
place where the jury trial is somewhat sttll popular, but only in criminal cases. 
They have kept it in civil cases only for special things such as breach of promise, 
libel, and a few other things. But even there if the judge feels that because of 
the prolonged examination of documents, for example, it is too complicated for sub
mission to a jury, or some like reason, he can say that that will be a judge trial 
as welL They had a famous case about three or four years ago, which involved the 
London Ttmes. There were thousands of documents in the case and the judge ordered 
a judge trial. The appellate level said that this was a huge trial and whether or 
not an institution such as the Times should exist should not rest on the opinion of 
one man. They did remand the case, and they said as'far as this business of the 
documents is concerned, that most of these documents were going to end up not being 
decisive; that they had to go through a pre-trial; that they had to be sorted and 
sifted; and that they had to be put in shape to be presented to the jury. 

Sometimes people say that a jury trial may take months and the jurors spend 
more time in jail than the defendant does, so to speak. Do you know who is responsible 
for that? I think it is the lawyers, again, and the judges, who mark the importance 
of a case by the time and attention that they give to it. There are exceptions, cer
tainly, but it is hard to see how almost any question couldn't be presented within 
a month. Why do they wait so long? They wait so long because the judge says, "I 
have a commitment at 3:00." And the lawyer says, "I've got a comittment in Sacramento 
and I've got to go to that. Can we start late Monday or can we skip?" Or the judge, 
in order to make it look like he is bending over to be fair, lets in repetitive ev
idence. Juries reach decisions quickly. By quickly, we're talking about perhaps 
twelve minutes, and you say, ''Well, they didn't give that deliberation." Frankly, 
some cases don't deserve much deliberation because they are so clear. And others may 
take nights, but most don't run over a day, or overnight and going into the next day. 
Judges ordinarily won't decide quickly, and if they don't decide that way, it's hard 
to tell when they will decide, and juries expedite the making of decisions. 

I think the jury is a good cross-section, but the studies that Dr. Singer has 
done, I think, confirm what most of the lawyers know almost intuitively: they know 
to get a smaller jury. Just think about it mathematically. As an example, if you 
have got a 10% or 12% black community, they are less apt to be on one particular 
jury. And I think that's what we are likely to have. We're not talking about an 
average of all of the juries. We're talking about what can possibly be on one par
ticular jury. I don't see anything wrong with haVing some sort of computer selection 
of the venire so that we do get some sort of cross-section; blue collar workers, col
lege graduates, minorities. If you have 10% or 20% Catholics on the venire, then 
there would be a selection of chance to see what any particular person was. But as 
to the fact that you get a cross-section, I really don't see anything wrong with 
that. There might be something the matter with that, but I don't know it. 

I think that a unanimous jury is one of the things that insures the effective 
participation of minorities, of whatever point of view they happen to be. Also, 
even if you had a judge that is the finest judge in the world, at some time he is 
going to have to render opinions in school cases, and he is going to have to go 
against the local factory which may be popular. These things after a while can 
build up on him and give him a bad public image in his community that he doesn't de
serve. The jury protects htm from this. The jury takes the responsibility for 
finding the facts. And then they are dissipated and gone. There's nothing that can 
come to bear on them. It could happen that you have the same twelve try more than 
one case, but ordinarily during the term, they are either sick or something happens, 
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so that you never have exactly the same twelve. 

•� 
Another reason why juries aren't sometimes as good as they are is that judges,� 

again on personal patronage, excuse people. Usually when they start out, they don't.� 
They say, "I'm not going to excuse anybody." But then after they have been in four 

•� 

or five years, they get this feeling of being a "nice guy". I don't know what it� 
is. But now we are excusing ~n our county about 40% of the jurors that are called.� 
I think if you want to make some changes, one of them would be to eliminate the ex�
emptions. One group might be lawyers. You might want to consider that. If some�
body wanted to get rid of the. lawyers, they could challenge them. You are not going� 
to have that many lawyers anyway, and so it might be just as well. I told them once� 
I'd be glad to be down for a federal jury, but they never asked me to come down. I� 
think you ought to eliminate all of that. Well, you say, how about a doctor? There� 
might be an emergency and we can't have him down there. And they say we need these� 
doctors. No, nothing is more important than justice, I think. Doctors all like to�

• think how smart they are, the same as lawyers and accountants and all professional� 
people. But at the same time, if they are all that smart, why don't they come down� 
and sit on a murder case? I know a doctor who takes a two week professional leave� 
every year in which he goes to seminars and things. And then he takes another two� 
weeks where he goes to play golf and what have you. I'd say, "Okay, Doctor, you are� 
scheduled for operations next week when this trial is coming up, so we are going to�

• set aside two weeks following that when you just have got to be there. II There could� 
be some kind of arrangement. The same thing for a fellow in business. In an emer�
gency, maybe the judge ought to be allowed to excuse him. But I say, he has some� 
other time when he comes down and does jury duty. And when you get down to it, i.t� 
is maybe one person in 6,000 every two years who is on jury duty. I forget the sta�
tistics but we looked in the encyclopedia. This is defeating the purpose of the�

• jury, because if the jury becomes something exceptional, if it is limited only to� 
criminal cases, then it will not have that public backing and participation that it� 
ought to have. I think a person ought to, as a matter of public policy, be on the� 
jury about every three years. I just wonder how many people here now have been on� 
a jury. Let's see how many raise their hands.� 

• Mr. Norris: We are all lawyers, Lloyd. 

• 

Mr. Moore: All lawyers? Well, even then, it is not anything exceptional when you 
have fifteen people and only three or four have ever been on jury duty and they are 
persons as old as we are. And I think this is bad. I think the jury works when the 
people get out and participate in it. 

When the jury was at its apex in our country, according to the Supreme Court, 
the jury decided law and facts. That only lasted until about 1804 or something like 
that, and very quickly eroded and changed, and by 1828, juries decided law and fact 
only in criminal cases (which they still do frankly, I think, in many instances) and 
they decided only facts in civil cases. We started out by saying that if you don't

• want a jury you can waive it in writing. Nowadays, if you want a jury you must re
quest it in writing. I don't even think that's a good idea. The judge looks °at
you and says, ''What's the matter, don't you like my decisions?". We ought not be 
put in that position. It ought to be automatic. I think the jury can decide other 
things other than it is deciding now. And you can destroy the jury in many ways. 

• 
I quote Will Durant who says, "You can destroy any institution if you do one thing, 
and that is retain the name." We've retained the jury no matter if we've changed it 
and made something else entirely different out of it. The jury has declined tre
mendously, not only in other countries but in ours. 

Additur and remittitur I mention as one of the declines. Really, I don't mind 

• 
settlement, but the way the courts put it, it really is only 
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Ohio. I don't think there is any real difference between additur and remittitur. 
Differentiating just doesn't make any sense at all because it is a logical matter. 
Say that the person who got the real great verdict wants to avoid a new trial by 
making it not so sweet. He hasn't lost anything and the other person is agreeable. 
The only danger that you run into there is if a judge tries to swing his weight around 
on something like that or maybe there was a big question on liability or something 
and maybe that was the thing that the jury was worried about, that liability question, 
and it probably shouldn't be tried in that way. I don't think that additur is a really 
big problem. I do think that you ought to have additur just as much as you have re
mittitur. I once represented a school teacher or principal who got punched by a 
parent coming in. I sued for assault and battery and the jury returned a verdict in 
favor of the plaintiff, but for no money, and so the judge says, "an additur of $200." 
It wasn't all that horrible, but he ought to have gotten something. He did get 
punched and his nose did bleed and a few things like this. So the judge had an ad
ditur. 

I don't even object to that really in criminal cases. In criminal cases, I'm 
the prosecutor. I lost a criminal case, 8 clear case, where we had a big, heavy 
policeman,out there who was sick. He took money just to pay his hospital bill, and 
he admitted it. The jury found him not guilty. I don't feel bad about them finding 
him not guilty. We had a fellow one time that there was tremendous evidence against 
that he was guilty of an armed robbery of an Eagles Club down in Ironton. You could 
ask, "How did they ever find the man innocent?". We had one trial and we finally had 
another and in addition to that, his crime went back before another crime which was 
about the same he committed, and he did four years in Georgia. In the meantime, he 
had been living for a year up in Cleveland. The jury figured if he could make it for 
a year, maybe he could make it for a little while longer. They pardoned him. I 
don't really object to that. I would object to it if a judge were doing it, but if 
there are twelve people who have looked at it and say, I don't really mind. Under 
our rules of court~ you can't tell them that they can pardon people, but jurors 
oftentimes understand this and do pardon people because of things like I'm saying. 

The she of the jury ought to remain at twelve. It wouldn't exist the way we 
know it tomorrow if we don't do things tomorrow the way we did them yesterday, with 
small exceptions. In other words, we have to be careful of the exceptions that we 
make. Tradition is what makes civilization. Sure, civilization wouldn't grow if 
we didn't make changes. But we make them gradually. We had a Revolution and still 
have the same cormnon law. In Russia, they still have some of the same problems, and 
they've got the same enemies as far as the foreign policy and one thing and another 
is concerned even though they had a Revolution in 1917. Many things don't change. 

Just listing a few other topics: One of the articles that you submitted to us 
to read says that in a small group more people participate. In a way I suppose that 
is right. But at the same time, like law school, where you have a class of eighty 
or ninety, the people participate who want to. That doesn't mean the rest of them 
are dunces. Jurors vote and they know what they are thinking, and their vote counts 
just as much as the people who are spouting off all the time. I think the delibera
tion they do is a kind of listening and give-and-take. That doesn't mean that they 
are not effective. According to that one study, they do participate to a large degree. 
I have had juries,tboth 12 member juries and 6 member juries, where I heard these 
noises from the jury room and they were sweaty and worn out and they had been working 
at this thing. And they usually work at it. As to the percentage required, I think 
it ought to be unanimous. I think Professor Zeise1 did a study indicating that 
there are maybe five percent hung juries with 12 member juries. I don't think that's 
a big price to pay. And then one of the studies said that it goes to maybe three 
percent when you have a 6 man jury. It's a small factor ordinarily. My factor now 
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seems to be a little larger but, you see, that's just an individual experience. It 
does insure participation of all points of view. And in the public's mind, I think, 
it leads to a certainty of result. The English judges comment on this. They have 

• what they call a "majority verdict" in criminal cases. The jury has to go two hours 
in deliberation before they can go to that, and then it is discretionary with the 
judge whether they go to that or not. 

• 
Some improvements I see are possibly computer selection of the venire; an au

tomatic strike system, which many courts do now; a pamphlet on history; payment of 
prevailing community wage, or at least labor-type wage; also, I think the judiciary 
ought to be overseen by some other body other than the judiciary. I don't think 
the judges should have the right to change the jury system. I don't think that they 
do it for the right reasons; I think there ought to be a mandatory minimum of delib
eration, the reason for that being that judges are too easy. The jury comes back 
in and says that it can't agree and he says: "Fine, go home." This, again, is per

•� sonal patronage.� 

Mr. Norris: Many of these suggestions would be accomplished by statute or by rule, 
I assume, and they may not be constitutional subjects. 

• 
Mr. Moore: You ought to say what the jury is and then you ought to tell them to 
leave it alone, constitutionally. 

Dr. Singer: I agree with many of Mr. Moore's remarks, except that I would not li.ke 
to see the voir dire curtailed, nor done particularly by judges. I feel that judges 
do not have the knowledge which lawyers have in terms of a particular case, and it 
kind of prejudices a particular case when it is presented in court. For this reason,

• and for other~asons I would prefer voir dire to be done mainly by lawyers. I be

• 

lieve that a lot of the voir dire done expressly by judges is a talking to the jury 
rather than a questioning of the jury and an observation of their reactions. I'm 
not sure I would like the investigation of the jury ahead of time, either. This is 
not being done, for instance, in New York City. And perhaps the list of jurors 
should not be given our previously and jurors should not be investigated previously. 
But certainly, voir dire should be done by lawyers. I have found in a study of the 
impact of prejudicial publicity that the voir dire jury is completely different from 
those that have not been vetrdired at.all.I compared these two conditions. Voir 
dire jurors become very aware not only of the defense side of the picture but they 
are also aware of the prosecution's side. And they take both aspects into consider
ation. If it is done by a judge, they may not be able to get both aspects. The 

•� judge might somehow bias observations one way or another.� 

•� 

Mr. Moore: I think that what you say is true. You havea,much more effective voir� 
dire, as far as finding out the juries, by the lawyers. I think that certainly as� 
to the areas of inquiry,there shoul~ be a limited amount of that by the lawyers,� 
and if not by the lawyers, then by giving the questions to the judge. But I think� 
that what happens is that you have effective counsel on one side -- and this is an� 
area particularly where prejudice works -- one does a beautiful job on the voir dire� 
and one does a sloppy job, and then the case is lost before it is ever started. And� 
I think you would just do better if you take the twelve that are called, to tell you� 
the truth.� 

• Dr. Singer: If you take the twelve that are called (especially in cases involving 
prejudicial publicity) what happens is that each would be swayed by prejudicial pub
licity one way or another. I have really demonstrated that with voir dire they are 
not swayed. I think voir dire can be used to a great extent. 

• 
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The final witness for the day was Marcus Gleisser of Cleveland. 

Mr. G1eisser: I am an attorney and a member of the Ohio Bar and a reporter. I've 
had quite a number of years of experience as a reporter at the civil and criminal 
courts, at the common pleas, municipal courts and federal courts. I've had a great 
opportunity to observe various of the juries in action. I've had the shield of 
journalism around me so that I could go and ask questions that a lawyer was not 
supposed to and that the judge was not supposed to. I've observed judges in their 
awn chambers and asked them questions that they would have put to various juries, 
and I have had honest answers, albeit off the record answers, at that point. As a 
result of this, I becBme involved enough to do a book on the jury system that 
brought forth not only the experiences that I've had but some research in other 
areas and jurisdictions, but in all, then, I hoped to bring a focus of some kind. 
As a result of this, I have found myself in opposition of the jury system altogether. 
This may be something somewhat of a different nature than I have heard here, because 
you seem to be inclined to adjust the jury system. I had raised the question of the 
uninformed juror -- the well-meaning citizen who arrives in an environment that is 
completely out of his background, who is thrown into a pit of legal jargon that he 
has no understanding of, many times reluctantly. He is not of himself desirous of 
being there. He is brought in against his will and he is not very happy about it. 
As a result, I have reached the conclusion that there are many other problems of 
the juries themselves. Now, whether outlining these will assist you in reaching a 
conclusion of some kind, I don't know, and I'm sure that you must know some of these 
so I will jump over them awfully quickly. 

In the material I got from you there is some discussion of whether you should 
have a jury of twelve, or of six, and to me there is very little difference. I 
prefer the 6 member jury, as a time-saver and a money-saver and so on, if you have 
to have a jury at all. Incidentally, it might be of interest to you to know that 
while we talk about the juries that they are really not as active as they once were. 
They are fading away. Arbitration is taking over a great deal of the civil work. 
Many people prefer arbitration, particularly businessmen who have no'- time to wait 
for a long time until a case comes up. There is also the settlement before trial, 
so that really you have a minimum of cases that actually come before a jury. Really, 
now we are concerned with a minimum of the legal court activities. I should like to 
indicate, incidentally, some of the basic problems in the performance of a 1wwyer 
before a jury in contrast with the performance of a lawyer where there is no jury. 
Of course, he is much more of a dramatic person before a jury. He knows he is on 
stage, and he likes to influence and impress them by a performance that he may put 
on. Too often, a jury will judge a lawyer much more than they will a case. The 
personality of a lawyer, the appearance of a lawyer will influence a jury much more 
than it ~il1 a judge, who is trained to sift evidence. Juries reflect the community, 
not the law. This has been argued as a good point in their favor. What they do 
actually is to make u..'a very indefinite thing and an indeterminate thing. You go 
into court with an idea of what the law is and find that the jury has an altogether 
different idea of what that law is -- the unwritten law, the law not passed by a 
legislature or by the precedent of preVious cases. They talk and they bring in the 
prejudices of the streets against race, religion, and petty crime. They reflect 
their own community, which may take petty crime or whatever crime it may be as a 
normal thing despite the fact that the law may say no, it is not. Therefore, they 
would be a softening effect on what the law had intended to be a harsh reaction. 

Going back for a moment to the advantage of the 12 man jury against the 6 man 
jury and that twelve minds have a greater variety to reach a more equitable-type 
of a conclusion. My observations have been that there are not really twelve minds 
on the jury, but one strong mind and eleven who will be the followers. I have quite 
a number of good friends who are trial attorneys, and one of the old techniques is 
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to pick out the "strong man" on the jury, talk to him, influence him, and hope that 
he will then influence all of the rest in the deliberations. So that the idea of the 
ideal jury of twelve independent minds equipped to analyze the complex material 
brought before them is not actually there. It is really one mind and gut feeling 
to react to things and try to influence all of the rest. And the influences have 
been very interesting: ''We've been on this case for a long time, and let's get on 
with it and I will agree with whatever you say. I really don't think so but I will 
go along with that. It's time to eat dinner or lunch, and we are almost in agreement. 
I don't fully agree but I will go along with it." It's not an independent agreement 
at this point. This is to show that the jury is not really the all-seeing, a11
knowing type of a vehicle that we imagine it to be. Jurors are, incidentally, selected 
very carefully by attorneys. Here we get into voir dire, the area that we have been 
talking about. I have seen them doing the badgering of juries, the pushing of juries, 
the arguing with juries, trying to influence them into their view of the merits of 
the caselbefore the trial actually begins. A juror who may not quite seem to be of 
the nature that they want is of course,released, so that as a lawyer you don't 
pick an objective jury to find what is justice. You pick a jury who will help you 
win the case. There is the plaintiff's jury and there is a defendant's jury. As a 
plaintiff, you of course hope that you have your jury -- not an objective jury, not 
seeking what is justice -- but helping you in your case. These are the hard facts 
of the practice of law in the practical applications. Because of that I have long 
felt that a judge selecting a jury would be much more o~jective. Some of the sense, 
where a jury is still remaining is in England, is that the judge has a great deal 
more to do with the selection of the jury, I believe, and in the federal court, the 
judge has a great deal more to .o~th the selection of juries. He will pick twelve, 
or whatever number it may be, who he thinks can be equitable and say "proceed". You 
no longer has the chance to turn that jury to your own way before the trial begins, 
before actually evidence is placed before it. Jurors are open to "legal fiction", 
as I call it. One of the most obVious, and I'm sure that this has been brought up 
before, is that the jury will disregard a question and the answer will be stricken 
from the record. They won't be able to say, "It didn't happen, I didn't hear it". 
The judge may be able to sift in his own mind and say that this is not applicable 
to the law that is involved. But with that jury you can deliberately ask a question 
that you know is not admissible, wait for the objection, hear the objection that it 
be stricken from the record, and know that it has been driven home in the minds of 
the jury. Questions asked of a jury after a verdict has been achieved: '~at did you 
think of the -question of so and so?" ''Well, yes, we thought that was important, we 
thought that the defendant should have done 'Something." "Did you know that you were 
not even supposed to be aware of this or consider ,it?" "Well, we never thought 

about that." In other words, you've got lay people, who are untrained, who appear 
and who are thrown a lot of rules without any background as to what the real im
plications of these rules are. So jurors are supposed to apply the law as it is 
given by the judge to the jury. Those who have actually observed the jury in action 
and have seen the flow of the legal verbiage over them and the blank look on their 
faces must be aware that in many, many of these cases it has no meaning to a jury. 
The legal definitions, if he is cited the legal definitions -- unless he h as gone 
to law school and knows exactly what they mean -- they have no meaning to a juror. 
A jury has then lost the precise legal definition. It has simply gotten an impres
sion of a thing. If we want our law to be impressioned rather than specific law, 
fine, then a jury is, of course, the exact thing to have. 

Juries are not supposed to be influenced by outside information. They ,are� 
supposed to hear the facts from the witness stand to decide the law. They are not� 
supposed to watch it on the television set. And I can just imagine a juror elevated� 
for one time in his life to the court room facet of participation in his government� 
not looking at a television showing a case that he has just been involved in or is� 
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at present and continues to be involved in. They are not supposed to read this in 
the daily newspapers. And I can tell you of a personal incident that I was involved 
in as a reporter. In Cuyahoga County (and I'm not sure how others are) we have 
judges who like a little publicity, who don't object to seeing their names in print. 
At election time, it's always a very nice thing to have. So they encourage the 
journalist to get the name, and to get it right if at all possible. In one case that 
I was covering, a civil case it so happens, I sat in the back of the room when the 
jury was about to be dismissed for the day and the trial was to be continued on the 
next day. We all stood up and the judge said in a very congenial and affable way, 
"I would like to point out Mr. Gleisser sitting in the back of the room. He is a 
reporter for the local newspaper, and I assume he will be doing an article on what 
has happened here today, and I admanish you not to read that article. You are not 
to be involved in anything on the outside." And they all smiled at each other and 
I went back and wrote my article and it appeared, and the next day I appeared at 
the trial and a juror called me aside to comment on what a fine article I had writ
ten and he agreed with everything that I had had in it! At which point I went up 
to the judge and indicated this, and the judge gave me a smile and said, I~e're 

pretty far along in this trial, and really you didn't say anything that was unfair 
in your article, and I see no reason to stir anything up. Besides, you did get my 
name in it and it was right, and I think we should proceed." Now, here is the legal 
fiction: "You are not to read these things, but you read them, and we anticipate 
that you are going to read them. But the law says you cannot read them, and there
fore we close our eyes and say you have not." And for the better or worse the jury 
is influenced by it. The law says we give you a charge to the jury which must be 
accurate and reflect the law that is on the record. The appeal which may be based 
on that is not effective because the charge is good. The record doesn't show the 
blank look on the faces of the jurors, but the record looks good. Deliberations 
and discussions are very secret and intended to be that way. As a result of the 
law, attorneys have no indication as to what has caused the jury to reach the con
clusion that it has. There is no guideline for the future. And juries do make their 
own law as they go along, without caring what the law actually says, the written 
law, the law of precedent: '~e feel that the person is defective in his defense, 
and therefore this ought to be done. Whatever the law says, we don't really care." 

Jurors work under many handicaps. Incidentally, all this I say against jurors 
is not degrading them. These are fine people, honorable people, and quite often, 
intelligent people, people who are probably very good in their own areas. They are 
simply amateurs at the practice of law, the equivalent of having a surgeon put you 
on his operating table and say, "Yes, we shall operate and c all people in from the 
street and determine what we shall do. I'm the professional, but they are the people 
and they shall be a part of this." Obviously you must gather that I am questioning 
the efficiency and the effectiveness of the jury, particularly in the complex times 
that we have now. Back in the early days, when we were a little village and every
body knew everybody else, the jurors at that time were the witnesses to these events. 
Today, we aave the difficult task, Mr. Mark Twain has said, of finding twelve people 
every day who are blind, and deaf, and can't read and who don't know what is going 
on in the world. We isolate them from their surroundings and we try to say, "You 
are the analysts that we have selected. lI Juries, incidentally, are not allowed to 
compare the case that they have with any similar case. They have no guidelines. 
They don't know what similar injuries have brought somewhere else. It's simply an 
inner feeling that they may have. Juries are brainwashed. Jurors are brainwashed 
before they even become jurors, brainwashed in a very subtle way, in that the news
papers, the daily journals, carry only the great victories. You find the big win 
reported in the paper, and the small win never gets into print. A defense win 
rarely gets into print unless it has something extremely unusual about it. There
fore, those that read the daily papers see the big verdicts and are brainwashed before 
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they even get in. Jurors are very different in different areas. We in Cuyahoga 
County have an adjoining county, Lake County, which has been a rural county for some 
time, and the verdicts there have been quite small. Rural people are somewhat more 
of a conservative nature. Now we kld a freeway put in there and we get many more 
city people moving there, and they are more sophisticated, and the verdicts have 
been going up and up and up. They reflect the big city attitude, where money in 
large amounts are not that unusual. Therefore, you wonder, where is equal justice? 
If you were an attorney with a good civil case, would you go to a rural county where 
you may not get much or would you go to the big city county? What I'm saying is 
are you looking for justice, as an officer of the court, or are you simply looking 
for a big victory, which is the name of the game quite often to attorneys in prac
tice? I think that often some of the best jurors are kept out, excused, for various 
reasons. Various professions are kept out. Somewhere in my book I have something 
about innkeepers not being allowed in the juries, nor captains of sea-going vessels, 
doctors, dentists, foot doctors, members of the national guard, or contributors to 
the national guard. Sometimes you run into areas of confusion. In fact, I believe 
that attorneys are not allowed to be on juries, and the reasoning on that, as I 
understand it, is that attorneys have a preconceived idea of what the law is. They 
will not accept it as a given because they have already determined what the law is. 
What do you do, when you have a member of the jury who comes in and says, "Yom: 
honor, I have gone through law school and I have graduated, but I did not pass the 
bar exam. Now, am I exempt, or am I not exempt?" In one such case I know of, some 
head scratching went on and examination of the statutes, and this was resolved when 
both sides agreed to waive him from the jury. I know that a number of the journal
ists have been excused from being on the jury, and I have often wondered what the 
reason was. There are many who have served but also many have been excused, and I 
have often wondered why, and despite the comments around the city room that they 
are of such low intelligence that they might never be able to reach a verdict, the 
reason that I have been given is that they are too well informed. They know the 
inside of things. The reporter is expected to know what the criminal's background 
is. They are expected to know what facts the police have against him, and therefore, 
the reporter can't be an objective juror. I wonder just what an objective juror 
actually is. 

I have made some talks in front of some bar associations, and most of these 
were in Geauga County. And I mentioned arbitration as being a very interesting thing 
coming out to speed things along. Arbitration, where you can get an informed jury 
where you get arbitrators who have a knowledge of the material that appears before 
them. You can get a retired doctor to sit on a medical case, on a personal injury 
case. You can get engineers to sit on a case involving a contract, a very complex 
contract, a breach of contract. In Geauga County we are very interested in this, and 
we are doing a great deal of it. Again, this is another way of avoiding the lay type 
of jurors. 

Incidentally, I don't know whether you have gone into the grand jury -- that's 
another thing which I have great opposition to. The rubber stamp of the local pros
euctor, rarely do they vote one way or the other without the approval of the local 
prosecutor, or the assistant that he has sent in or the encouragement that he gives. 
It is a secret locked door proceeding which is adverse to the American idea of jus
tice which requires open justice, which the journalists have particularly been push
ing. The announcement of the indictment still ruins a reputation, yet the indictee 
or the accused has no chance to defend himself at a grand jury before all of this has 
been thrown out to the public by way of the local newspapers and he has his name all 
ruined before it comes to trial. There is no reason why an indictment can't come 
from a prosecutor alone, if he feels he has enough evidence, or on an information, 
which again has to be presented. If you insist on a grand jury, I think Michigan 
has a one-man grand jury -- a presiding judge who will listen to the facts and de
termine whether there is a potential, and then issue an indictment, but not allow 
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himself to hear the case, of course, at a later time. Grand juries also issue re
ports. They come out and say that the jail is in very bad condition, which we all 
know. We have been writing about it for a number of years. They come out and report 
that welfare clients are doing wrong things, which we know. We have been observing 
that and reporting that to the people on a continuous basis, rather than the one shot 
deal of the report of the grand jury. The question has been raised whether that is 
the function of the grand jury. This is something that they have just picked up 
and are doing because they enjoy it and it makes them feel important. It gives them 
a day in the newspaper. Rarely do they come out with anything that is very unusual 
and has not actually been known long before all this. A special grand jury may have 
a valid function -- a Watergate-type of a special grand jury for a specific event, 
yes, to be called at the option of the presiding judge. I'm sure you must know that 
opposition has been growing toward the grand jury over a great many years. It has 
been abolished in England, ~here it began, as a defense against the lords, who would 
take it upon themselves to attack small people. We have no.problems here with lords 
of any kind, and there is really no need for it. This is one of the weakest links 
of the jury system. 

What do we do to improve it? Obviously, abandon juries altogether. The way 
to get rid of something bad is to just not have it, and to give judges greater au
thority. We have no juries in divorce cases, which are often very complex and long 
and drawn out and emotional. In probate matters, we usually don't have juries and 
in most of the juvenile court cases we don't have juries. We have the Federal Tort 
Claims Act, which I suspect has already been brought before you. Before it, if there 
was any action in court against the United States Government it had to be by way of 
a bill introduced in Congress granting the right to sue. They then said we sUnply 
will permit people to sue the government directly, thereby granting a new right which 
they never had before, and by doing this we have a right to eliminate the jury trial. 
Therefore, we have the picture of the citizen suing the government, in various 
actions, whatever they may be, without a jury, and everybody going home in a shorter 
t~e and with the least expense and more expediency, and hopefully more justice, 
which is the purpose of our discussion. 

As I said before~ juries are often abandoned by way of pre-trial settlements 
and quite often the fear of what a jury may do. I was involved in litigation not 
long ago, and we had discussed having a jury, and my attorney said, "You just don't 
know what these people are going to do, they are totally unpredictable." I would 
rather take my chance with an arbitrator or with the judge alone. I have sane ink
ling where we are going, but with the jury we just throw ourselves into an unknown 
sea. We push these people out in a boat without a rudder and tell them to steer the 
way towards what they consider to be justice, or what the neighborhood considers to 
be justice. Consequently, there have been pre-trial settlements to a great degree. 
There has been arbitration, and quite often, with the blessing of the court. The 
court will create -- we have that in Cuyahoga County -- arbitrators with the trim
mings, where you have three attorneys gather in an office and discuss the merits of 
the case. We present evidence from both sides and they come out with a ruling. If 
you wish, you can appeal to a court. Most are not. We have also been avoiding 
juries by creating various commissions. We have a Workmen's Compensation Commission, 
which takes a great deal of the work that would be going through the jury system. 
The N.L.R.B. and others are like that -- administrative courts, you might call them, 
who resolve a great many of the matters. And this is growing. That could be applied 
to personal injury cases. And I suspect you have probably heard about the Canadian 
Plan, where those who get a license are charged a fee for various types of licenses 
depending on the size of the vehicle and are compensated from a fund for injuries. 
You don't have to stay with that if you feel that you deserve more. You can sue for 
a great deal more, deducting what has been paid under the original claim -- again 
avoiding the jury system, and providing minimum payments for all those who are in
volved. If the juries are to be retained, we should try for better qualified, better 
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informed jurors and some sort of arrangement, to test qualification. I know 
now they must be able to read and write and be a certain age. Some other qual

•� 
ifications should be made to make sure they have some idea of what they are lis�
tening to.� 

The assessor plan -- in Germany, where they tried the jury system, they have 
gotten away from it. The French tried it and have greatly modified it. In 
Israel, whose legal system adopted a great deal of English background, there's no 
jury. The assessor plan is a plan where you have two what may be called "pro

• fessional jurors", who may sit for the entire term of court, and who sit with the 
judge. He can guide them on the law and discuss the facts. But the determihation 
of guilt or innocence is done by majority vote. 

Then, there's the question, why do we need the twelve jurors when six would 
do just as well? Despite all that's been said, if we have to have a jury, I

• would vote for the 6 person jury. I see nothing wrong with that. It's better 
than a 12 person jury, but not as good as not having a jury at all. Assuming 
that we want to continue the jury, then why not divide responsibility - I'm refer
ring now to civil cases. Why Dot have the jury determine the liability and then 
have the judge determine the amount of money that will be awarded? This is sim
ilar to a criminal case, where the jury finds guilt or innocence and the judge

• imposes sentence. In this way we can avoid the problem of remittitur and additur, 
when the judge himself determines what the damages are. 

• 
Getting back to where we started -- giving the judge more power. Let him 

select the jury to his satisfaction, and order the lawyers to proceed. Don't let 
them badger or push the jurors into the form the lawyers would want for their own 
advantage or benefit. Another good question -- shall we take the judge out of 
politics? We have the Missouri Plan, where we have him appointed for an initial 
period when he runs against himself without opposition. This gives him more se
curity, yet be-yemains liable to the voters. And this is one of the most impor
tant points against the jury -- the fact that they are not liable to anyone, 
really. They appear out of nowhere, they make a decision, and then they fade a

• way into nowhere. A judge who makes an error can be criticized, much different 
from a jury, which serves and then fades away. 

Mr. Nemeth: How did you come to these conclusions, which are pretty radical, 
aren't they? 

• Mr. Gleisser: By observation, by interviewing; by seeing juries react to various 
of the steps of law such as the voir dire; and conversations I've had with some 
of them at the conclusion of a case, where I suddenly became aware that some of 
them had no idea of what they were going through. In a long proceeding, their 
minds tend to wander. They are not excited about what they are involved with, 
and they are not eager to be involved in it. 

• 

• Dr. Singer: You must have talked to different jurors than I have. But, you 
offer as one reason for abolishing the jury that at one time a juror read a news
paper account written by you. A lot of people would say that it is not the jury 
that should be abolished but that the press should refrain from publishing that. 
Now, I'm not advocating either the censorship of the press or the abolition of 
the jury -- but your example could very well lead to another cone lasion. 

Mr. Gleisser: I was using that as an example that jurors do not follow in
structions. 
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Dr. Singer: Let us admit that judges are human beings, too, and as open to the 
pressures of the community as are all of us. 

Mr. Moore: Perhaps more so, because they are up for re-election. 

Mr. Gleisser: We're talking now of the honor of a judge -- his ability to resist 
public pressure ••• 

Dr. Singer: There is a difference between the quality of the judges on the fed
eral courts and the state courts. In fact, there is a study coming out by the 
National Science Foundation. But there are many good state judges. 

Mr. Gleisser: I think you'll find that depends on the territory. You might 
want to propose an improvement of the qualifications on the part of state judges. 

Dr. Singer: Oh, yes. I agree with that. 

Mr. Moore: The people involved in Watergate ••• doesn't that make an impression 
on you about professional people? 

Mr. Gleisser: Many questions have been raised in the newspapers about the morals 
and ethics of the legal profession, which I have defended quite often. Yes, 
simply because a man has passed a bar exam and taken an oath doesn't make him 
any more moral than he was before. But, wouldn't you feel that the additional 
training in law would give him a little better qualification than no training at 
all? Are we wiping out all of our professional training? 

Mr. Moore: You wouldn't be wiping it out if you put in in the form of an instruction 
by the judge. 

Mr. Gleisser: As a prosecutor, you have observed what the reaction is of the 
jury. 

Mrs. Sowle: I have a couple of questions. Do you really think that professional 
training better equips an individual to make a finding ef fact than ordinary lay
men? 

Mr. Gleisser: I hope it would provide an improved analytical mind, a mind which 
can discern which are the important facts and which are not. This is part of 
the basis of the law and logic that one learns, I hope, in law school. Without 
that, law school is a great big failure. 

Mrs. Sowle: A different aspect of the question: You mentioned in your article, 
and you made the statement in your presentation, that the purpose of a trial 
should be to achieve justice. I'd like your definition of "justice". 

Mr. Gleisser: Equality, going back to the old cliche that we are a nation of 
laws and not of men, that the laws should be equal, or as nearly equal that, 
assuming the facts are relatively equal, when you perform an act and are caught, 
you can expect a certain result; that if you perform an act of negligence and 
something flows therefrom, you can expect a certain result. This is justice. 

Mrs. Sowle: Well, there is a different approach to justice than that, which 
says that what we should be able to expect from our court system is a method of 
settling disputes peaceably, that is, that people will have sufficient confidence 
in their court system to have their disputes settled therein. If you look at 
justice from that standpoint, do you think the jury does not serve that function 

does not leave the litigants feeling that they have had their dispute settled 
in an acceptable way? 
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Mr. Gleisser: It depends on whether you are a winner or a loser. I've heard� 
people who've won saying, "This is just great", and those who've lost saying,� 
"This is just awful. Those juries don't know what they're doing". Now, in a� 
settlement, we've agreed to whatever our differences have been. We may not be� 
completely happy, but at least we've reached an agreement. It is not made by� 
somebody who has never grasped our case, never grasped what we have to say.� 
have seen lawyers stand in front of a jury calling them bigots. The defendant� 
was black, the jury was all white. Now, he had no love for that jury, let me� 
tell you. He made that very clear.� 

Mr. Moore: You mentioned equality, all being treated alike. And then we have� 
these gross examples in sentencing that have been cited to us which come from� 
our blue-ribbon federal judges. These people are trained, according to you. In� 
one case, they'll give probation, and in the next case, maybe they'll give� 
twenty years. How can we account for that?� 

Mr. Gleisser: This is of course the discretion of the judge, and his wisdom.� 
The judge is not a computer, where certain facts are fed in, some buttons pushed,� 
and we get a result. If that were enough, we'd have no need for a judicial sys�
tem. However, the judge doesn't do this in the dark. He is aware of what other� 
judges are doing and what th,y have done. If a reporter comes to him, asking,� 
''Why did you do this?", he defends himself. He has logically worked this out,� 
and has reached a conclusion. If you ask a jury, "Why did you do this?", they� 
just shrug and say, ''Well, we just felt this way.lI� 

Mr. Moore: Why didn't the judge in the $625,000 bug-bite case direct a verdict?� 
You indicate no one ever Saw the bug.� 

Mr. Gleisser: He tried to be extremely fair. I talked to him and asked him that� 
question. He smiled and said, '~ell, let the jury decide. I don't want to take� 
it on my neck." In other words, it's a way of evading your obligation as an ad�
ministrator of justice. The case was reversed in the state courts, and then re�
instituted in the federal courts, which, incidentally was part of the plaintiff� 
attorney's "game plan". I asked him why he did that, and he said he could "per�
form better" in the state court, and get a better verdict in the state court,� 
"and then I hope that my moves will bring me to the proper place".� 

Mr. Aalyson: Although we're considering civil juries here today, do you feel� 
that the use of the jury should be eliminated in criminal trials as well?� 

Mr. Gleisser: Restricted or limited. I would rather not say eliminated. The� 
criminal case in my mind is a much more simple case than is a civil case. It's� 
simply, "These are the facts. Did the accused commit the crime? Was he there,� 
at the spot, at that time?lI It is not as subtle as a contract case or other civil� 
litigation. And I'm aware that before you can take away a man's life or put him� 
away for many years, he'd prefer to be judged, as they say, lIby a jury of his� 
peers", except that I've heard lawyers say, lIIf your man is guilty, waive the jury� 
and take the judge alone. If there is some doubt, try to get a jury, because,� 
of course, you need a unanimous verdict. If you get anybody on your side, you've� 
got a hung jury."� 

Mr. Aalyson: My notion is, I think you would prefer to see the jury eliminated� 
in civil cases, is that correct?� 

Mr. Gleisser: Yes. 

Mr. Aalyson: Would you prefer to see the jury eliminated in criminal cases, based 
on the same reasoning? 
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Mr. Gleisser: Yes, I'd go along with that, with the provision that in a capital 
case, you have a three-judge court because of the severity of the sentence. 

Mrs. Eriksson: In recommending abolishing the jury in a civil case, do you tie 
this to a recommendation that judges be selected by the Missouri Plan? • 
Mr. Gleisser: Yes. Better qualified judges -- the Missouri Plan would create a 
situation where more better qualified attorneys would be interested in becoming 
a judge. 

Mr. Mansfield: Mr. Gleisser, may I ask whether your profession as a reporter has •had any effect on your opinion? 

Mr. Gleisser: No, my opinions come from my personal observations of juries, and 
conversations with jurors, judges, and lawyers. 

Mr.Mansfield: ••• In your capacity as a reporterZ • 
Mr. Gleisser: That's true, but remember I am also a lawyer.� 

Mr. Mansfield: I presume you had a period of time when you practiced law.� 

Mr. Gleisser: No, not full-time. So I am speaking mainly as an observer. And� •
if a journalist is supposed to be a representative of the public in the courts, 
reporting for those who can not appear in court, I am the representative of the 
public. 

Mr. Mansfield: Well, I would disagree with you there. •Mr. Gleisser: This is the result of the reaction I have had to what I have seen 
and what I have heard. I ask, as an attorney, how would I react to what I have 
just heard from this juror or about this jury? 

Dr. Singer: One observation. The abolition of the jury, as I see it, would re
move one option of the parties, that is, whether they want to go to the jury· or •to the judge. No one is forced to have a trial by jury.� 

Mr. Gleisser: That's true, and fewer and fewer are.� 

Dr. Singer: Then why don't we allow people to choose?� • 
Mr. Gleisser: Why not broaden it to arbitrations?� 

Dr. Singer: I think that would be very fair.� 

Mr. Moore: I think judges are quick to defend juries in criminal cases. I've� 
heard English lawyers tell me it's a better trier of fact than what the judge is,� • 
but for expediency, they don't want to get involved with it. 

Mr. Mansfield: I think we've reduced this to an argumentative situation, so if 
there are no further questions, we'll adjourn. Thank you. 

The meeting was adjourned. • 
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•� SlJ131·HSSION TO Till: OH10 CO]JS'J'ITUTIONflJ, lU:VISION COJ1HISSION 

TIll: CTV JI. ]'1:'1'1'1' ,JU]\Y 

•� J UN L ;(~), 1 C) ? 6, (II. n () 11 t 1 in e )� 

BY LLOYD L. HOO Fn: 

• 

• I. Hr. Nemeth rcqu8[;i:cd thdl I D1Llke myscl f a\!ailabJc to you as 
a rC~;OUl'ce concerning the petit jury, with pcJrt:icular� 
emphAsis to bc:: ~iven to the numbC'r of members of the jury,� 
the proportion of the jur'or:~ required to reach a verdict,� 
and tlw subject of r'~~Jl1ittiturs and Lldd:itur~;. I \-Jish to pre-�
idee thor;c part icular subj eets \oJ.ith a fevJ r,encral observations.� 

• 
A.� The obj eet of government: 1, ••. I hCi ve cons idered the 

happilicss� of 11](:. people as ~LI1C end of government. 11 

Julian, A.D. 363 

• 1. for Over E,even hUI1(h'ed ('lOn) yeaf's, J:llg1ish 
speaJ:j J'i; people J:,"ive con"icJcr'cu trial by jUl'Y 
as a nccesE;d.f'j sc,fegucJrcl of their happiness. 

B. Governmental Institutions derive much of their strength

• fpom long established traditions and should not be 
changed without good reason. 

1.� IIWhere reason cannot instpuct, custom may be 
permitted to guide." Edtvard Gibbon 

• .. .. 2.• "Customs are the only durable and pesisting power 
in a people." Alexis De Touqeville 

C.� Profes~ed friends of jury trial arc often its insidious 
cneJni(~s «(' .g. , by lllcl.ly,es dnd legislators).

• 1. "l ns titutjotlc; lft,IV wjth irn)),mity be altcl'cd or 
de:·j troyed fr'om dbove jf Yt he ir names are left 
unchaneed. II \·/ill Durant 

•� 2. "I·Jank·; nd is governed by names. II Edward Gi bbon 

D. 'Many ~lajm to accept that the jury is the finest instrument 
of justice but that it is too ex~)cl1sive for civil trials. 
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1. "Nay, take my life:l1ld dll; pa.rdon not that: 

YOil tdke my house, when you do take the prop 
Th,lt doth sustain Pol:" house; you take my life 
\-Jhen you do tilk(~ t11, means whereby I live." •

M~rchant of Venice IV.i.375 

2. "The jn~3titllt.i.)JI oj Ill" iury, if confined to 
criminal CdU::;C'~> .~:; d IltldY~; in danesr .... 11 

Alexis De Touqeville • 
• II. TH1~ VALU].:; or Tllj~ dllj,y :;Y:;'I'Ul 

A. The first and overridin~ argument in favor of jury • 
trial is participatioJl in government by the people. 

1. Thomas Jefferson ~>d i d that ,it is better to be 
ill-governed and self-governed than governed by 
another. Ee also said that if you are forced 
to choose betVlpc,n the making of laws and their • 
execution, the latlpr is the more important. 

2. Jury duty "j~; 11)(' 1Il0:;t important r,overnmental 
duty reguL.lI'Jy per'l (It'lllcd by citizens of this 
.Country. The ballot is exercised for a moment 
and is impotent until the next election. The 
community speaks through juries daily. 

B. Of almost equal importance with participation of 
citizens in democracy i:: the value of the jury as 
disin1pY'('r;tcd lII:;tr'ulfli'll1 'd 'jlJ:,ticc. 

a • 
1. No of li.cial Cdrl 1)(' til' olppCdY' to be disinterested 

in judicicll l'('~:IIJt:: i I h(~ is the product of a 

.. .. 
long period of pro I v:.;::;ional training and 
and if he serves on il continuing basis. 

experience 

• 
2. Jurors arc selected from a large group. Any 

having an interest, real or apparent, will be 
stricken by the parties and judge. 

C. The :jUl'Y l:t"l'oIll':; ol 1.11',1'," I,"d'-/ of opi.nion .in :.;upport • 
of the decision in JdVUl' \>1 lhe winning party. This 
makes the dec is ion mop.... dl:ceptable to the loser and 
to the community in gefll! f'-Ii. The loser can console 
himself that if he has .-t1loth8T' case, he will have a 
new j ury--not ~:;O wi th d jUdge. 

•-?
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D.� The jury system continually educates our citizens 
about our system of justice. 

• 
1. It encourages a higher quality of performance 

by judges, lawyers and litigants . 

E.� Juries reach decisions quickly. Judges are quick to 
have cases submitted (they encourage waiving of opening 
statements, arguments, even witnesses and urge every• thing to be submitted in briefs, which there is no

• assurance that they understand or even read). Judges 
take weeks to months and even years to reach a 
decision. They tell inquiring lawyers that it is the 
next thing on their list. They ought to be locked up 
without food, water or fire until they reach a decision . 

• F. The jury, fairly selected, gives a cross section of 
community experi€nce that no judge or single pro
fessional class can give. 

• G. A unanimous jury insures effective participation of 
substantial minorities if the jury is fairly selected. 

H. Juries insulate judges from unpopUlar decisions . 

• 
III. THE DECLINE AND DESTRUCTION OF THE JURY SYSTEM 

•� A. Around 1800, juries decided law and fact .� 

B.� Around 1828, juries decided law and fact ln criminal 
cases only, and facts in civil cases . 

• C. From 1850 on; it w~s, at various places and times, 
permitted to waive a jury if done in writing; then 
it was required ttlat a jury "be requested in writing 
or waived automatically. 

• 1. Civil juries were permitted to return less than 
unanimous verdicts. This was extended to criminal 
cases in some instances. 

2.� The size of the jury was reduced from twelve (12) 
to eight (8), six (6) and even five (5). This 
change has even reached criminal cases in some States. 

~ 
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D. Judf~cS con1~f.'ol juries by: 

1.� Motions 1.0 di~miss •
2.� Motionf.> for summary judgment 

3..� Pretrials 

4.� Delay • 
5.� AppellatR procedures 

6.� Granting ne\-'J trial s• 

I.� Rulings on evidence • 
8.� lnstruc t ions 

9.� Judgments notwithstanding .verdicts 

10. Additurs and remittiturs • 
E.� Jurie:; survive mostly in America--Their decline in 

other Countrfes generally coincides with a decline 1n 
democracy abroad. 

• 
F.� Juries can also be destroyed by: 

1.� Arbi tra t ion 

2.� Contracts providing for arbitration • 
3.� Statutory causes of action which do not permit 

jury trials. 

4.� Juries are not effective where societies are 
..� fractionalized by civil strife--but then what 

system of justice, other than the prevailing • 
military power, is? 

IV. SIZE, PERCENTAGE REQUIRED FOR V~RDICT, REMITTITURS & ADDITURS • 
A. Si2e - The numLer of jurors should remain at twelve (12) 

because: 

1.� Supported by tradition • 
2. . Better c ross ~)ect ion 0 f community 

•-4
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3. Better chanc~ for minority representation 

4 .� Longer deliberation 

5.� Gives opportunity for more citizens to participate 
in government 

• 
6. Gives hocking of ~ubstantial groups of citizens to 

tho decision 

7.� The study by Beiser £ Varrin indicates that small 
federal j urie:> r(~ach substantially different results 
in two (2) r~spects:• 

•� a. More decisions In favor of the plaintiffs 

b.� Six (6) person juries rendered smaller verdicts 

B.� Percentage required for verdict

•� 1. Unanimity ·insures deliberation. 

2.� Unanimit~ lnsures participation of minorities. 

3.� Unanirni ty lends ct·rtainty to the result.

• 4 • Unanimity maint<:lin::.i the solid twelve (12) 1n 
support 01 the verdict. 

c.� Remittiturs and Additurs

•� 1. Should not be required except by agreement 
i.e. judges could suggest it as a settlement in 
a case where otherwise he would have to grant a 
new trial but he should never refuse to grant a 
new tri,lJ if t/\<lt We!:.; otlH,t'wise required because

• .. one oj t Lt.' I:klr>ties refused to go along with the 
courts' additurs or remittiturs. Voluntary 
additurs and remittiturs are settlements. 

• V. ARr:AS OF POSSIBLl; TMPPOVfJ1Urr TN JUH.Y SYSTLI'1 

A.� Computer selection of v(:'nire to lJlSUre good cross 
section of community 

•� B. Automatic strike system 
(Twenty [20] jurors seated, questioned, peremptory 

•� r. 
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challcJlEf~S exepci~;;ed, then each ~~ide strikes four [It] 
cacll dnd if al her' duplicate~;, tJIC extra remaining 
st ruck by lot.) • 

C.� PclmphJ.~t expJ d iTt inr; hictoY'Y, f unct ions, legal terms, 
proceduI'cc and convenj enc(:::; to cill jurors 

D.� Adequdte pay (prevailing community average) • 
E.� No eXCtlSCS froJn j ur.y dut.y ex(~e~)t Jar' cJnergenc ies for• which alternative jury service is arranged. 

•r.� No exempt ion ll'orn du ty, exccp L r01' j UU/?,C t; dnd� 
practicing J.awyers--perhaps not lawyers.� 

G.� An ind(~pend('nt body, in which the judiciary does not 
predominate, to oversee the job judges do with their • 
courts. This body would have the right to reprimand, 
correct, suspend and dismiss judges for various 
degrees of incompetency. 

H.� Tak~ away judges' power to make rules concerning •
jupjes; also, divest legislators of this power. 
These are constitutional matters. 

I.� Mandatory minimum time of deliberation of at least 
four (4) hours • 

J. JUdges do voir dire except limited questions by lawyers 

.. . 
K.� List of jurors not given out ahead of time for • 

investigation 

L.� Allow jurors to hear evidence (limited to three [3] 
examples a side) of similar cases in certain areas, 
e.g. damages. • 

M.� The jury and .its duties and responsibilities should 
be specifically spelled out in the Constitution. 

• 

-6
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VI. THINGS TO LOOK OUT FOR 

A.� Friend of the jury who wants to change it. 

B. Studies which indicate that there is no substantial

• difference in the verdicts by smaller juries (as 
compared to a twelve [12J person jury) and at the 
same time say that smaller juries have a higher 
quality of deliberation . 

• 

• C. Persons who criticize a jury for awarding damages caused 
by a bug which was never seen but who do.not criticize 
judges who saw a sufficient connection between the bug 
and the injuries to permit the jury to decide the case. 

• D. Persons who think Six Hundred Twenty-Five Thousand 
Dollars ($625,000.00) is too much money to compensate 
a fifty-eight (58) year old worker for the loss of 
two (2) legs. _ 

• 
.. 

E.� Pers9ns who are overly interested in saving time and 
money (We're richer now than ever--we ought to be able 
to spend more on justice). 

• 
F. Those who compare different results by juries con

sidering the same case, e.g., the Sheppard case. No 
doubt one� consideration of the second jury was the ten 
(10) years in prison Sheppard had served. The jury 
may well ·have exercised the sovereign power of pardon-
a lp-gitimate jury function . 

. . .. .• G.� Those who say the average man is not capable of 
rendering a just decision--the implication is that 

"� only the critic or those like him are capable of 
rendering justice, i.e., a professional class . 

• 
VII.� DO NOT CONSIDER TilL JURY IN A VACUUM--YOU WOULD REJECT IT 

BECAUSE OF ITS IMPLRFECTIONS. CONSIDER IT IN COMPARISON 
TO ITS COHPETITORS (JUDGES, ARBITRATORS, ADMINISTRATORS, 

• COMMISSIONERS, ASSESSING 80ARDS, AND JUSTICES OF THE PEACE)-~ 

YOU HILL ReT/\IN IT ur;r./\u:.;t OJ-' TT~:; J:XC'r;LLl~NCf~ . 
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Ohio Constitutional Revision Commission 
Committee to Study the Grand and Civil Petit Juries •September 24, 1976 

Summary 

The Committee met at 9:30 a.m. on September 24th, 1976, in House Room 10 of 
the Ohio House of Representatives. Present were Chairman Norris, and Committee 
members Mr. Aalyson, Senator Gillmor and Mrs. Sowle. Also present were Director 
Eriksson and Mr. Nemeth of the Commission staff, and Messrs. Michael Foley and 
Richard McQuade of the Ohio Prosecuting Attorneys Association. The Committee 
had before it Grand Jury Draft #1, dated September 24, 1976. It was prepared by 
staff at the request of the chair for discussion purposes only, in an effort to 
embody some of the more generally agreed upon approaches by witnesses at the 
Committee's January hearing on grand jury reform. Richard McQuade, who is the 
Prosecuting Attorney of Fulton County spoke as a representative of the Ohio Pros
ecuting Attorneys Association. 

Mr. McQuade: Thank you, Mr Chairman, and members of the Committee. I have just 
minutes ago received a copy of the draft of the proposed change in Article I, 
Section 10 of the Constitution and if you don't mind I will go directly to ad
dressing the proposed draft. It seems to me from reading the draft that this 
Committee is making a worthwhile and necessary effort to expedite the trial of 
criminal cases. There are certainly areas regarding the duplication of effort 
in the preliminary hearing and the grand jury, which serve pretty much the same 
function of determining whether or not probable cause exists. The difficulty I 
suppose a prosecutor has in commenting on a proposed change in the grand jury is 
one of conditioning. We are conditioned to understand grand jury as a right that 
is afforded the defendant. It is the defendant who must stand in court, have 
his rights to the grand jury explained to him, and the court must find that he 
intelligently waives the same, and the defendant by law has to waive the right 
to grand jury in open court and in writing. So what it seems to me we are doing 
here in an effort to expedite the process of criminal cases, we are taking what 
has been an historical constitutional right from the defendant. Although I 
noticed in your draft that the defendant on timely demand can have a grand jury 
convened. It occurs to me that many cases, especially lesser felonies -- and 
I'm talking about burglaries, thefts, matters of this sort -- can be processed 
as well by information as by grand jury indictment. And especially in juris
dictions like in Franklin County or in Hamilton County, where there are literally 
thousands of felony cases processed a year it would be an advantage to the state, 
and I would think to the defendant and to society, to expeditiously dispose of 
cases. Where I have trouble with the draft and with the elimination of the grand 
jury is where it is kept to capital offenses only. Certainly that is the supreme 
penalty, life itself, for the commission of a crime. Nevertheless, the felonies 
of first and second and third and fourth degrees all do involve a substantial 
deprivation of freedom, of liberty, and of property. Felonies of the first de
gree, as I recall, are punishable by 15 years to life. Felonies of the second 
degree all have substantial terms of imprisonment -- 5, 7, 15 years, what have 
you. And it seems to me that we have to take a good look at the substantial 
deprivation of freedom and liberty involving felonies of the first or second or 
third degrees before we say that there is no automatic entitlement to a grand 
jury. Although, again, I agree with the basic concept that it is going to in
volve a better quality of justice and a speedier quality of justice if we allow 
the prosecuting attorney to initiate felonies complaints on his information. On 
the other hand, I am troubled also by the language in which this draft proposes 
that the prosecution must be by information unless the state makes a timely de
mand for a grand jury or the accused makes a timely demand for a grand jury as 
provided by law. I have no problem with demanding of the common pleas court that 
a grand jury be convened if that is what's envisioned here. I would like to know 
whether that's going to be discretionary with the court or mandatory with the 
court. It would seem to me that because of the nature of the grand jury and its 
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many obvious benefits that it should be stated that it is mandatory, once a 
demand is made, that the court convenes a grand jury. What I'm saying is that 
when you say "as provided by law", 1' m concerned about what the law is going to 
be. And it seems to me that the grand jury is so important that we don't want 
to allow any discretion with the common pleas court if the demand is made. Going 
on in the draft, I have some difficulty with the language that is repeated twice, 
that in a preliminary hearing or a grand jury hearing the prosecuting attorney 
must present any evidence that tends to exculpate the accused. My problem is 
this, having been about ten years in this business: it is difficult, first of all, 
to anticipate what the defense is going to be. In some cases it is obvious, 
like self-defense. In other cases, for instance alibi -- in how many instances 
have we had alibi slapped on us the day before a trial, never thinking that that 
was going to be the defense that this defendant was going to raise. What I'm 
saying is that you are putting the burden on me to anticipate what evidence is 
favorable to this defendant. Now what that involves is me making subjective 
conclusions on matters of evidence. For instance, perhaps I have some evidence 
that I believe is inadmissible in any trial, and as we know evidentiary questions 
are settled by the court, what you are asking me to do is subjectively determine 
that that is admissible evidence, and that that evidence tends to exculpate this 
defendant and is presented to it. The other thing that concerns me about it is 
how are you going to enforce it if I don't do it? Or how are you going to enforce 
it if I overlook it? What result is that going to have? Is that going to quash 
the indictment? Is that going to quash the court's decision in a preliminary hear
ing? Am I going to be fined? I think that probably is my biggest problem with 
it - the enforcement. In addition, it seems to me that not only am I required to 
make subjective evaluations as to evidence, but I am required to make subjective 
evaluations as to affirmative defenses. And I think that not only does that tend 
to ruin or put in shambles what you call the adversary system in the trial of 
criminal cases, but it puts an almost unconscionable burden upon it. Bear in mind 
that Rule 16 of the Criminal Rules already has that language in there, and it 
has bothered me every time I get a discovery letter. 

Mr. Norris: What kind of language is in Rule l6? 

Mr. Mcquade: I don't have the language of the Rule with me, Mr. Norris, but it 
says that on a motion to the court the prosecuting attorney must disclose to the 
defendant certain items. I've got to give him any statement that I have in my 
possession made by a defendant or a co-defendant. I must give him the names and 
addresses of all witnesses. I must give him the results of any scientific ex
per±ments or tests that I have in my possession, for instance a firearms report 
or in the instance of a homicide or rape the coroner's report or medical report. 
In addition, I must give to him any evidence known to me that is favorable to the 
defendant. Now, there is no sanction if I don't do it that I'm aware of in the 
Criminal Rules. And I think the sanction is probably deliberately left out be
cause it was expected that that was probably an impossible burden to place on a 
prosecuting attorney. You are asking me 'to second-guess what the defendant's 
case is. It seems to me you are also asking me to do a substantial amount of 
the defendant's work or the defense attorney's work and I have plenty of problems 
doing my own. So not only would I like to see that language eradicated from 
this part of the Constitution but frankly also from the Criminal Rules. It seems 
to me that language must come from some sort of mental process that believes 
that prosecuting attorneys are by their very nature over-zealous, unethical, and 
will convict a man just to have a record. I don't find that to be. I've been 
in this business for ten years and I've been in the Ohio Prosecuting Attorneys' 
Association for as long. I don't think that that is the way prosecutors approach 
cases. It seems to me that if a prosecuting attorney has a substantial affirma
tive defense in a case he is not in any case going to shield that from a grand 
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jury. He is not going to be in a position of trying to aggravate a murder case 
when he knows that really the elements that exist are involved during manslaughter, 
and deliberately withhold those elements from the grand jury. We are not self
destructive. We don't go out to deliberately try cases that we know are sure 
losers. As a matter of practice prosecutors weed them out in our grand juries, 
and I'm sure that every prosecutor does. When there are substantial affirmative 
defenses, when there are questions of alibi, questions of self-defense and what 
have you, those are indeed presented to the grand jury. Bear in mind of course 
that the function of the grand jury is important, too. I'm not telling you any
thing new. But we must keep in mind til discussing all of this that the grand 
jury does not acquit, and the grand jury does not convict. The grand jury merely 
determines whether or not there is probable cause. Finally, let me go to the 
suggestion that the presence of advisory counsel be afforded witnesses in the grand 
jury. I can envision some circumstances in which the presence or the advice of 
counsel is necessary to the grand jury witness. I would think it would be diffi
cult for a grand jury witness, and especially a labelled witness, to make distinc
tions as to transactional immunity or use immunity or privilege. But that does 
not require the advice of counsel in the grand jury. As a matter of fact and as 
a matter of procedure, every prosecuting attorney in this state when a witness 
says, "I want to talk to my lawyer", says "Fine, he's right out here and he is 
available. Go right out of the grand jury room and we will wait for you." And 
perhaps, what the presence of the attorney, I think, violates a couple of tradi
tional features of the grand jury. One, it obviously violates secrecy. You say, 
well, he knows what his client is going to say anyway. But bear in mind the 
grand jury has the right to ask questions of this witness. And ours do. Our 
grand juries are pretty active. These questions that are addressed by the jury 
may inadvertantly violate the secrecy that I believe is important to the grand 
jury. Secondly, we all know, and we all respect, the degree of enthusiasm and 
of advocacy of defense counsel. But once that defense counsel is present at the 
grand jury he is not going to be, I know, I guarantee you, advising only on mat
ters of privilege and self-incrimination. You are going to have advice on evi
dence: "Don't say that, that's heresay." And you are going to turn the grand jury 
into an adversary hearing without any question. And that's not what it was meant 
to be and it does not function well. The question is raised that does not involve 
privilege, that does not involve self-incrimination, but involves a rule of ev
idence, and defense counsel says, "Don't answer that, that's not admissible in 
evidence." Now who is going to determine whether that guy answers? Bear in mind 
that traditionally rules of evidence don't apply to the grand jury. Heresay is 
admissible. And the Supreme Court of the United States has even said that il
legally seized evidence is admissible because the body is an investigatory, not 
an adjudicatory, body. And the Supreme Court in three recent decisions -- in 
the Morrow decision, Calandre decision and Dionysus decision -- in all of those 
decisions reaffirmed the grand jury's right as an investigatory body to use 
illegally seized evidence and inadmissible evidence. And in fact Justice Powell 
said that the grand jury could use tips, rumors, inadmissible evidence, what 
have you, in the search for the truth and in order to lead to other evidence that 
may be admissible. So if the attorney is present in the grand jury, it seems to 
me that again you have the problem of violating the secrecy of the grand jury, 
you have the difficulty of turning it into a circus, where evidentiary questions 
will have to be decided, judges called, and full-blown hearings on evidence held. 
And I would suggest instead of the statement that is contained in your draft 
here that some statement be arrived at that the witness may at any time interrupt 
his testimony to the grand jury or leave the grand jury room to consult counsel 
on matters of privilege and self-incrimination. That would be satisfactory. That 
pretty much constitutes my comments on your draft. Mr. Norris, I would like to 
sub~it a paper encompassing these comments with 'the citations and cases, and I 
would like to answer any questions you may have. 
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Mr. Norris: If you have a written statement, if you could get it to us within 
the next week hopefully that would be fine. 

•� Mr. Mcquade: Fine. 

Mr. Norris: Questions of the witness? 

Mr. Aa1yson: Do you believe that prosecutors are as diligent in attempting to

• assert the innocence of an accused as they are in attempting to establish guilt? 

Mr. Mcquade: I believe that when a prosecuting attorney gets to the point that 
he is going to request an indictment in a case, he has concluded in his mind (he 
is an advocate of the system) that that is a proper case. The other side of that 
coin is that his demand to the grand jury is not always met. There are a number

• of studies that have come out. There was an ancient study by Wayne Morse from 
the University of Oregon, a study of about 7,500 or 8,000 indictments in the state 
of Oregon. Of those, about 5 or 6% were not indicted. Now, that is a significant 
number of people. That's 400 or 500 citizens whose cases were presented and were 
"no billed". There was a study done by the Ohio Prosecuting Attorneys Associa
tion in 1973 of 8 or 9 members of the executive committee. Collectively, they had

• about 3,000 indictments, and there were 400 "no bills". That's about 12%. This 

• 

group has statistics that were recorded by Bill McKee in Richland County that in 
his county, out of 112 presentments for indictments there were 43 "no bills". I 
talked to George Smith in Franklin County and his assistant Jim O'Grady yesterday. 
They averaged 20 to 25% "no bills". Those I think are significant figures and. 
figures tending to prove that the prosecuting attorney is doing his job. Bear 
in mind we are not jurors. There are many close cases we have: the go-go girl 

• 

who is selling something house to house. There are many cases when it is close 
enough. I don't make the decision when it is close. I say, we are going to take 
it to the grand jury and we are going to let them decide, and they decide. It 
is not my function to determine probable cause. It's my function to present what 
I feel may be a legitimate claim to the grand jury. 

Mr. Aalyson: What screening process does a prosecuting attorney use to determine 
whether he feels there is enough to warrant his taking a case to the grand jury? 

Mr. Mcquade: The screening would vary from county to county. I know the small 
county. We have county courts. I have the job of prosecuting in the county courts 

•� so I have control of the felony from the very beginning through to the end. Bill 
McKee, George Smith, people who have municipal courts, mayor may not have that 
control, depending on whether they have assistants handling their preliminary hear
ings and preliminary statements in the proceedings in the municipal court. I 
would say generally that the criteria used by the prosecuting attorney in deter
mining that are whether, first of all, the elements of the offense are present. 

tJ� That varies from case to case. It may have to do with arguments, or values of 
particular arguments. The second thing I would think, are there affirmative de
fenses present? That's where you run into trouble. Again, if the prosecuting 
attorney starts.making decisions on-the efficacy of an affirmative defense, he has 
lost his role as an advocate and become indeed a juror. And, by the way, that 
is one of the problems you are going to have, it seems to me, if you allow felony 

•� prosecutions to be initiated by the prosecuting attorney, because then I am making 
the ultimate decision. If I initiate a case by information, the next process is 
arraignment and the next process is trial. I am making that decision. I am doing 
the screening of all of those felony cases. Indeed, what you are doing is giving 
the prosecuting attorney more power because he is making those decisions. That's 

• 
fine with me, but what I would do as prosecuting attorney is I would take the guy 
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that 1s coming out of the building, the one where the door has been opened and 
he is coming out with a T.V. set and is caught by the police hands down, or gives 
a statement of confession -- those are rather easy. Yes, I'll take those by in
formation. But in the serious cases, the homicides, the rapes, the aggravated 
burglaries, the arsons -- those cases, I would prefer you have the grand jury 
make the judgment. By the way, let me add one other thing. Under law, the grand 
jury is the only place in which the prosecuting attorney can get sworn statements 
under oath as to what happened. That's the only place. Otherwise, we are relying 
on statements generally given to the police or even written out by the police, 
by the victim, or by witnesses. Nothing under oath. And there isn't an attorney 
alive who hasn't had a witness turn on him. And that's another feature of the 
grand jury that has a good deal of merit. 

Mr. Aalyson: I'm rather puzzled by your feeling that you should not be required 
to determine what is or is not evidence which tends to exculpate. Why not just 
turn over any evidence where the thought flickers through your mind' Why would 
you oppose this? 

Mr. McQuade: I guess because it puts an additional burden on my duties. Not 
only am I preparing my own case. Again, I am making subjective evaluations as to 
evidence. First of all it seems to me that I have to say, "This is a self-defense 
case" or "This is an alibi case;.this evidence tends to exculpate". 

Mr. Aa1yson: This is where I am troubled. What difference does it make what the 
theory of defense is if during the course of your investigation or preparation you 
come across something which raises the question in your mind as to whether or not 
this might be exculpatory? 

Mr. McQuade: First of all, what you are assuming is that the evidence is obvious, 
that it hits you right between the eyes. And that is not always the case. There 
may be a statement in a witness' statement, there may be an event that took place. 
Surely, if I have a witness who says "John Jones wasn't there, he was in Adrian, 
Michigan", that's quite different. But what if I have other evidence? Would this 
apply to a motion to suppress? Let's say I have got a warrantless search of a 
motor vehicle. Now, am I to make a decision that because it is warrantless that 
this may tend to exculpate this defendant because of the law? 

Mr. Aa1yson: Why not? 

Mr. McQuade: Because 1 1 m an advocate. My reaction is that it is a valid legal 
search. Is that the defense attorney's reaction? Is that the defendant's reaction? 

Mr. Aalyson: Aren't you an advocate for the accused in a sense as well as against 
him? Don't you have a responsibility to establish innocence as well as guilt? 

Mr. McQuade: I believe that. I believe the prosecuting attorney is an officer 
of the court. He is an advocate and on the other hand, his primary duty is to 
do justice. What I am saying to you, sir, is that you are asking me, still in 
a trial situation, to anticipate subjectively what the evidence may be. Let me 
point out again that it is in Criminal Rule 16. It's there now and frankly, I 
don't know how to deal with it. There are cases that are obvious but there are 
many cases that are not so obvious. 

Mr. Aalyson: Thank you. 

Mr. Norris: One of the few areas that my witnesses from defense and prosecuting 
bar and judiciary agreed ort was this exculpatory evidence burden. Lee Falke, for 
example, Judge Tague, Tom Swisher from the Bar, and I think Jack Patricoff as I 
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recall, all agreed that there ought to be some burden on the prosecutor in a 
grand jury hearing to present evidence that he knows about that tends to ex
culpate. And there just wasn't any disagreement. 

I have some problems with the draft language as a result of the testimony. 
Let me ask you this: if this Committee decides that we are going to place some 
burden on the prosecutor to do this, have you any suggestions to improve that 
language? I am a little concerned with one point you just made, and that is that 
"exculpatory" may be so broad that it may include evidence that bears on admis
sibility of evidence. I don't think that's what I envision as exculpatory but 
think it is broad enough that it might require you to do that and I think that's 
wrong. I don't think you need to bring forth evidence as to whether you had a 
warrantless search, for example, because that might tend to discharge the defen
dant on a technicality because you couldn't get evidence in. We are talking 
about the evidence, what you found in a car, and that either tends to exculpate 
or not. I agree with you that you ought not to make judgments on exclusion of 
evidence just because down the road this might tend to free somebody. I don't 
think that's what we're talking about but I think the language might present that 
problem. I'm wondering if you have got any suggestions to make on how we might 
improve on that language and tighten it up a little. 

Mr. Mcquade: If you are asking for alternative language, no I do not. I can 
present some and I would like to do that. My preference, Mr. Norris, would be 
to eliminate it. 

Mr. Norris: Yes, I understand that. 

Mr. Mcquade: I don't understand the necessity of it. If it is in the Criminal 
Rules at this point, then why have it in the Constitution? Secondly, and I want 
to emphasize, I think it presumes a thing that is just not factual, and that is 
that a prosecuting attorney would deliberately withhold from a grand jury to the 
injustice of the defendant evidence that tends to show the innocence of the de
fendant. It doesn't seem to me that any prosecuting attorney in his right mind 
is going to indict a guy for a charge he can't prove. If he is, he ought to be 
removed. And I just don't see any evidence of that. 

Mr. Norris: Well, if when you submit to us your written statement, if while 
preparing that, some alternative language comes to mind, I would like to see it. 
I understand your problem. Your position is that you don't want it at all and if 
you feel that submitting any alternative language compromises that position I 
understand that. I am not going to demand that you do it. I'm just saying if 
you think of something that would be of help, I would appreciate the assistance. 

Mr. McQuade~ I will. (Mr. Mcquade's written statement is attached.) 

Mr. Norris: The next question I have, we have alternative language there in the 
third paragraph, enclosed by the brackets, which reads: "An accused ;- a person 7 
has the right to the presence and advice of counsel." Now that is t~ indicate 
that we had some testimony to the effect that any witness before a grand jury 
ought to have the privilege of having his attorney inside and other testimony 
that only the accused should have the right to have his attorney inside but not 
other witnesses. My question to you is whether you see any distinction. Whether 
we ought to limit it, for example, to the attorney for the accused or whether you 
see any valid distinction. 

Mr. Mcquade: Mr. Norris, I really don't see a distinction for two reasons. One, 
it is very rare, I would say, that an accused is called to testify before the 

5401� 



- 7 - •� 
grand jury. I have had it happen to me, but always at the request of the de
fendant's counsel. I have never subpoenaed an accused to the grand jury. Now 
that doesn't mean that in the investigatory process that the grand jury is going 
through, the attention of the grand jury's investigation may not shift to a cer
tain witness because of his testimony. So it occurs to me first of all that the 
presence of an attorney in the grand jury, the physical presence of someone sit
ting there, is too broad language to have. I would think that if it was amended 
to merely state that a person has a right to the advice of counsel, that that 
accomplishes what you want done. And "person" meaning the accused or any witness, 
I guess. Again, I believe the presence of defense counsel at the grand jury is 
going to turn it into a circus. I believe that and I think it is a dangerous 
precedent to set. 

Mr. Norris: I want to make certain that I understand your feelings concerning the 
first paragraph of the draft and if I summarize this correctly. You apparently 
have sympathy for the problem of this duplication between the preliminary hearing 
and the grand jury and would like to eliminate that somehow. And you have some 
"gut reaction" against just having a guarantee of a grand jury only in the instance 
of a capital case. You know, really, when you think it through, our problem has 
been somehow to eliminate that duplication. Is this not an acceptable way to do 
that, to grant to either the prosecutor or the accused the right to demand a grand 
jury, again, assuming that we doctor the language to your satisfaction that you 
really get it when you demand it? 

Mr. McQuade: Exactly. Yes, I could live with that without any problem. You see 
I have a concern. Someday I'm probably going to be out of this office and be on 
a defense bar and I am trying to take a look at both sides at what happens here. 
If George Smith's grand juries are "no billing" 25% of the cases, that is a very 
legitimate argument for secrecy. Because one of the reasons for secrecy of the 
grand jury is indeed that, to protect people who are unjustly accused. Now it 
seems to me because of the statistics that you have on this that there are indeed 
a large number of cases with "no bills", that the prosecuting attorney as well as 
the accused ought to have a mandatory right to the grand jury. 

Mr. Norris: I have tried to run through in my own mind and what times as defense 
counsel I would want to make the demand and what times as prosecutor, and I guess 
there are times under those circumstances that I would and times that I wouldn't. 
For that reason it seems to be an acceptable alternative, because you are not 
withdrawing any right from anybody. 

Mr. McQuade: What concerns me is what you are forcing me to do if I determine 
there is probable cause. I am then in a position of filing an information against 
the person and then there is notoriety. There are newspapers. There is T.V., 
and this case might indeed have been washed out by the grand jury if we presented 
it to them. I think that is an important right to respect. 

Mr. Norris: Further questions of the witness? 

Mrs. Eriksson: You spoke of your feelings that the right to a grand jury should 
be extended to the other serious felonies and not just capital offenses. Would 
you simply make the grand jury mandatory in those cases and eliminate the prelim
inary hearing, which is what happens here with respect to capital offenses? This 
draft is written so that in capital offenses there is a mandatory grand jury and 
no preliminary hearing. 

Mr. McQuade: Is that what is meant here? 
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Mr. Norris: Yes. No preliminary hearing. 

Mrs. Eriksson: That's what is meant here, and I was wondering if that would be 
your feeling if you were going to extend a mandatory grand jury to other felonies, 
if you had thought through it. 

Mr. Mcquade: As prosecuting attorney, I really have no problem with a mandatory 
grand jury in capital offenses. 

Mrs. Eriksson: You indicated that you thought it should apply to •.•• 

Mr. Mcquade: That really has to do with my problem with the last sentence of the 
language "grand jury hearing as provided by law". If that's mandatory, and I have 
an absolute right to a grand jury, I'm happy with it. 

Mrs. Eriksson: Alright. That's what I wanted to know. 

Mr. Mcquade: It does seem to me that the fact that you have demanded that 
capital offenses, which get the most severe penalty imaginable, be heard by the 
grand jury, is good reason for keeping it there for all offenses. 

Mrs. Eriksson: The intent of the draft is that on the demand of either the pros
ecutor or the defendant you could have a grand jury. That is intended to be 
mandatory language. 

Mr. Mcquade: Well, as Mr. Norris and any legislators know, when you say "as pro
vided by law", you've given a good deal of authority to the legislature. I have 
great trust in the legislature but I would rather know that I have a mandatory 
right to it. 

Mrs. Eriksson: And of course the intent of the draft is also to eliminate the 
preliminary hearing in those cases where you have a grand jury. 

Mr. Mcquade: Of course, that's the law. Once you indict him, he is not entitled 
to a preliminary hearing. 

Mrs. Eriksson: But, of course, now there are often both. 

Mr. Mcquade: Well, you have certainly heard testimony on the problem of the 
preliminary hearing. Not only the haste which has to be had because of the Rules 
of Superintendence now, but some of the municipal courts handle forty or fifty 
thousand cases a year. It seems to me that it is worthwhile to take some of the 
burden off of them. 

Mrs. Eriksson: One other question. You indicated that if the prosecuting attorney 
had the discretion to start felonies by information and no grand jury were demanded, 
it would go information, arraignment, trial. But the intent of this, of course, 
is to permit the accused to demand a preliminary hearing. If the accused did not 
demand either a preliminary hearing or a grand jury then your assumption is correct. 
But it would not automatically follow that he would demand a preliminary hearing. 

Mr. Mcquade: I didn't understand it that way and if that is the intent, I think 
you will have to do some changing either in this language or in the statutes. 

Mrs. Eriksson: I think that is the intent. That's why I'm asking the question. 
I want to make sure that we understand. 

Mr. Mcquade: Procedurally, an information is an accusatory document signed by 
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the prosecuting attorney and filed in the common pleas court. There is no pro
vision for any preliminary hearing in the common pleas court. 

Mrs. Eriksson: No, and I think the intent of our draft is to require that there 
be a preliminary hearing if the accused demands a preliminary hearing. And that 
if that were held the common pleas court would have the same ability to dismiss 
the accusation as a grand jury. Not, "if it goes to a preliminary hearing and it 
is dismissed there it goes to a grand jury." That would no longer, I think, be 
possible under our intent. 

Mr. Mcquade: That's unfortunate. 

Mr. Norris: What's unfortunate? 

Mr. Mcquade: What I understand the lady to be saying. 

Mrs. Eriksson: We're trying to eliminate having both in one case. 

Mr. Mcquade: If that is the intent, that is unfortunate. What I understand the 
lady as saying is that if a charge is dismissed or reduced in a preliminary hear
ing by a county court or municipal court, then the prosecuting attorney is "escorted 
to the door". You do not have the power to grant a grand jury. 

Mr. Norris: Right. 

Mr. Mcquade: I think that is unfortunate, Mr. Norris. First of all, you make me 
put on my whole case within 5 or 15 days. Now, an investigation of a rape case 
or a homicide case is far more extensive than that. And I'm not sure that I would 
have the case tied up in that period of time. 

Mr. Norris: Now, you are saying your whole case. You only have to put on enough 
to determine probable cause. 

Mr. Mcquade: Well, do we? The law now allows the county court judges and the 
municipal judges to reduce the offense, for instance, from homicide to manslaughter. 
It seems to me that what we are asking for here is a mini-trial, and I have some 
difficulty with that. Secondly, the journals of Ohio prosecutors are replete 
with cases that were dismissed at the county court level or the municipal court 
level and were then indicted and convicted. There is a presumption here that a 
part-time county judge has greater wisdom or knowledge about a case than 8 or 9 
members of the community, and I don't think that's warranted. You have important 
cases tried before part-time judges in many counties, 40 counties in fact, I 
think pretty much on the merits, a decision being made by a county judge who I am 
not confident is always competent to make that decision. 

Mr. Aalyson: Would you be in a position prior to having the preliminary hearing 
to make the determination as to whether you wanted a grand jury and therefore de
mand one? 

Mr. Mcquade: That's a fact. That's often done. 

Mr. Aalyson: Of course, this is what the section is attempting to give -- the 
right to demand a grand jury if you felt that you couldn't make your case before 
the time alloted. Then, I suppose you could demand a grand jury. 

Mr. Mcquade: I see really no problem with that. In your larger counties, I 
presume, you have the continuous grand juries. We do not, obviously. I think 
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we have perhaps 20 days with a grand jury a year in the smaller counties. What 

• 
will probably happen is that it will be more expensive for these counties to 
handle it in this manner but it can be done. You would be calling them back more 
often because we've got to get inside the five day •••• 

Mr. Aalyson: Something which occurs to me for the first time is what if the State 
and the accused or the defendant make inconsistent demands - one for a grand jury 
and one for a preliminary hearing •••.

• Mr. Norris: It's information. The only demand that you can make is for a grand 
jury. It's going to be by information and preliminary hearing unless a grand jury 
is demanded. 

• 
Mr. Mcquade: Let me go back to the previous problem that you addressed. It is 
anticipated by the Committee that if I file a bill of information in the common 
pleas court that that defendant still has the opportunity to have a preliminary 
hearing. 

Mrs. Eriksson: Not if you demand a grand jury. 

•� Mr. Mcquade: But if I file a bill of information •••. 

Mrs. Eriksson: Under this draft t if you file a bill of information, yes t he has 
a right to a preliminary hearing. 

•� 
Mr. Mcquade: That would occur in the common pleas court?� 

•� 

Mr. Norris: This doesn't say that. It says court of record. I think we are� 
kind of anticipating that the legislature would follow up and do it in the common� 
pleas court. I think that is the only way in our urban counties that we can� 
avoid this terrible confusion we have in the division of prosecutorial duties be�
tween municipal prosecutors and countYt but that's going to be up to the legislature.� 

Mr. Mcquade: Point of fact, is it necessary. 

The distresses a defense attorney can put upon me in a Criminal Rule 16 let
ter, by virtue of which I must give him all of the names and addresses of my wit
nesses and by virtue of which I must give him all of the expert testimony I have. 

•� It seems to me that if the interest here is to facilitate speed and justice, it 
doesn't seem to me that we are injuring the quality of justice by saying that if 
we have an information, we go to arraignment and we go to trial. That's what I 
think the prosecutors, especially in the metropolitan areas, would prefer to see 
because there are a lot of these cases that get out of hand. 

..� Mr. Norris: I think what we got to was the point of deciding grand jury or no 
grand jury or t let's just say, preliminary proceedings or no preliminary proceed
ings. What I think our witnesses were saying to us, and this draft really is 
contemplating that okay, is that if we are going to retain a preliminary proceed
ing, let's make it meaningful. If making it meaningful is something that you don't 
want, it seems to me the alternative is to abolish all of them, file an information 

•� and then you don't get either a grand jury or a preliminary hearing. You've got� 
to have preliminary hearings of some kind or another, but whether it is grand jury� 
or preliminary hearing it ought to be meaningful or else why bother? It's a� 
nuisance. And that's the reason I think we had the testimony and so much agree�
ment that the way you make it meaningful is to require some evidence on the other� 
side. If you don't want to do that, why bother? Let's just abolish the grand� 

•� jury and the preliminary hearing altogether, it seems to me. 

540~ 
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But I think prosecutors want a grand jury sometimes because you don't want 

to stick your neck out in many of these cases and just file an information and 
get lumped on it. But then again, if you are going to retain it, then you 
probably better make it mean something. That is our dilemma as we look at the 
grand jury. 

Mr. McQuade: I guess my only comment would be that I would envision resistance 
on the part of the common pleas court to holding preliminary hearings, so if you 
can pop it back to the county court or the municipal court for a preliminary hear
ing after an information is filed that's well and good. 

Mr. Norris: Well, this draft lets them do it. It only says a court of record. 

Mr. McQuade: In point of fact I think the procedure generally now is that under 
the Criminal Rules they can demand of us to file a bill of information, and we 
have 15 days as I recall under the Criminal Rules to indict, or we have got to go 
forward on the information. I know that many of the large city prosecutors have 
announced that if they are non-violent offenses, we will try them on informations. 
I don't think the response has been too good. 

Mr. Norris: Further questions of the witness? 

Mr. Nemeth: Mr. McQuade, going back to a point that you made near the beginning 
of your presentation, you stated you opposed the presence of counsel either for 
a witness or potential defendant in the grand jury hearing, but that you would 
not oppose a provision in the Constitution to the effect that a witness or potential 
defendant could interrupt his testimony at any time and consult counsel outside 
the grand jury room. Now, isn't that something that he is already allowed to do? 

Mr. McQuade: I'm not sure. I haven't seen any law on that. In practice, yes, 
and I think in the federal system it is provided by law. OUr operation has al
ways been that if he wants to consult with his lawyer, "There he is, go out and 
talk to him". 

Mr. Nemeth: Let's assume that this is already permitted. Then the second question 
is, of what real benefit would this be to a witness? Because in that situation, 
the witness would be in the position of having to decide whether or not the answer 
to a given question would be incriminating or inadmissible, and he would then 
have to bear the burden of deciding whether or not the material being asked for 
is covered by a priVilege. In other words, the layman, without the assistance of 
counsel in essentially an adversary situation, would have to make a determination 
as to whether or not he should consult his attorney. So how much real value 
would there be in a provision like that? 

Mr. McQuade: I would make another assumption, and that is that if this guy knows 
enough to have an attorney there, his attorney is going to have schooled him on 
where these areas may arise. Secondly, if he is accused, he later has an oppor
tunity to exonerate himself and to contest the use of these statements in a 
trial on the merits. Now it seems to me that those factors, when compared with 
the kind of a circus that the grand jury might turn into, the fact that the 
secrecy of the grand jury may be violated with the presence of an attorney, are 
the overriding considerations. 

Mr. Norris: I want to make sure I understand your testimony. I think I know 
what your answer to this is going to be. In this framework we have in the draft, 
we have said that the favored procedure is going to be information unless one of 
the two opts for grand jury. Now, we could just as well say it will be grand 
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jury unless one of the two opts for preliminary hearing. I would assume that 
you would prefer between those two alternatives the one that is in the draft. 
You would prefer being able to opt for a grand jury, thereby assuring the grand 
jury, rather than flipping it around the other way, which means that you couldn't 
have a grand jury if the other party opted for a preliminary hearing. 

Mr. Mcquade: I'd much prefer the grand jury. 

• 
Mr. Norris: Okay. I though that's what you were saying and it seemed to us in 
structuring this alternative that that would be the better of the two routes, 
fairer for both parties. 

Mr. Mcquade: If we are still interested in protecting those who are unjustly 

• 
accused, it seems to me that that is an awfully good reason to retain the grand 
jury system. 

Mr. Norris: Thank you. We appreciate your appearance. 

Mr. Mcquade: Thank you. 

• Mr. Norris: Let's go over this draft and see where we are as best we can. If 
you turn to the first page of the memo dated September 24, staff has done a good 

• 

job there of in essence breaking down the points that are found in the draft, and 
maybe by going down these we can just discuss generally what we want to do and 
then pick out the language as the next step. The first thing the draft does is 
to continue the exemption of cases arising in the armed forces of the United 
States from the provisions of the section. I don't assume we have any problem 
with that one. That is presently in the Constitution. So that part is okay, 
again, not referring to specific language but only to subject-matter areas. 
Second, it would make grand jury indictment the exclusive means of initiating 
the prosecution of a capital offense. That's new. Do we have any problem with 
that? 

• Mr. Aa1yson: I have no problem except to wonder if the right should be that of� 
the accused. If he doesn't want a grand jury, why should he have one? What's� 
the purpose of providing that there must be one in capital offenses as opposed� 
to giving him, the accused, the choice?� 

•� Mr. Norris: I'm trying to think where that came up in the testimony. Logically,� 
I think I can't argue with your conviction but there may have been some reason.� 
Julius, do you remember any testimony that excepted capital crimes from the idea 
of the option? I guess . what you are really saying, Craig, is that all felonies 
are felonies. 

• Mr. Nemeth: One or two of the speakers mentioned that prosecutors should be 
able to share the burden of deciding whether to charge someone with a capital 
offense, in all cases. They also named three or four other classes of cases 
which the prosecutor should have the option to take to the grand jury, such as 
rape, or use of force by police. 

•� Mr. Norris: He could always opt for a grand jury.� 

Mr. Aalyson: Yes, he could if he wanted to, and the grand jury does nothing 
more really than say that there is probable cause. I don't see any reason to 
have the prosecutor share the burden with the grand jury. I've got nothing a
gainst it, but it just seems to me that we could clean up the language if we let 

• the option exist in every case. 

Mr. Norris: Paul, do you have any feelings on that? 
~AO~ 
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Mr. Gillmor: It sounds reasonable to me. 

Mr. Norris: I agree. There isn't any reason for making an exception for capital 
offenses. So the burde~ is placed squarely. Alright. Let's go on to the third 
one, making the information an exclusive means of initiating the prosecution, and 
here we would be saying now, all felonies, unless the defendant or the state re
quests a grand jury hearing. The General Assembly would speci~y by law when and 
how a request is made and I guess what the prosecutor was saying to us is that 
the intention is fine but the language ends up in the wrong place in the sentence. 
Maybe where it ends up you might not end up with a grand jury but this is what we 
really intend to do is have the legislature say when the demand is made, at what 
point and how it is made. Any problem again with a statement of intent here? 

Mrs. Eriksson: I think perhaps now, after hearing Mr. McQuade I have a problem, 
a sort of "chicken and egg" problem. He's saying that once you have filed an in
formation, you have accused somebody, and this is in contrast with the present 
procedure of the grand jury because it is the grand jury that makes the accusation. 
And I think that in his mind, at least, if you file the information then there is 
no point in demanding the grand jury, because the grand jury is not performing 
its traditional function. It is in effect performing a preliminary hearing func
tion. And I wonder 1£ we need some other term or if we need to expand on what 
"information" means. I'm not sure about the "or" sequence here. 

Mr. Norris: That's a good point. 

Mr. Aalyson: I think he also was concerned and properly so with the idea that 
once the information is filed, notoriety attaches. So it occured to me while. 
he was speaking that perhaps we should require the prosecutor, if he intends either 
to file an information or to ask for a grand jury, to present this information in 
some form to the accused so that the accused before an information is filed would 
have the opportunity to make a selection of a grand jury. 

Mrs. Eriksson: There again I think the problem is the time. The prosecutor may go 
to a grand jury without knowing perhaps who the accused is. Or do not prosecutors 
ever operate that way? 

Mr. Norris: Oh, yes. And there are times when you want secret indictments and 
the problem of going with information at that point is you are never going to find 
the defendant. What he's talking about though is if they decide they want to go 
by information. 

Mrs. Eriksson: Right. 

Mr. Norris: I don't know how you are going to handle that mechanically ,to put him 
on notice at that point. 

Mrs. Eriksson: Yes, there must be some way of doing that. 

Mr. Norris: Ann, I think maybe your dilemma is solved if we really turn the grand 
jury into a more meaningful hearing. Let's assume the prosecutor decides to file 
an information. Obviously at that point the defendant's demand for a grand jury 
doesn't serve its purpose of wanting secrecy. If the defendant feels this is a 
baseless charge then that has been blown. So that would be some reason to go to 
him first, I agree. But if he has other reasons, if he feels that there is ex
culpatory evidence, I don't want all this stuff dragged out in a preliminary hear
ing in public, so for that purpose a grand jury is of some assistance as long as 
the prosecutor has to bring out the exculpatory evidence. 

Mr. Aalyson: Do you see some difficulty in requiring the prosecutor, if he reaches 
a decision that he is going to either file an information or go to the grand jury, 
to notify the accused that he is going to do so and then give the accused an amount 
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of time to make a decision on what he wants to do? 

Mr. Norris: Yes, because you might lose him. If we are talking about a white 
collar crime the guy is always going to be there. That's one thing. But if 
what you want to do is file that information and arrest him, in many instances 
the first time the accused knows that is when they have got him. 

Mr. Aalyson: Can we not provide that the information would be secret until the 
accused makes his election? 

Mr. Norris: But once the guy is arrested, that's not very secret. That does 
create a problem. 

Mrs. Eriksson: Yes, and as far as the grand jury, I am not concerned about that 
because the prosecutor under this draft has the right to the grand jury anyway so 
he wouldn't have to notify anybody. That problem I think eliminates itself. It's 
only with the information in the instance where the prosecutor has made that choice 
and the problem of course of the defendant's leaving is a real problem. 

Mr. Norris: In the majority of cases, you better get hold of them while you can. 

Mr. Aalyson: We put the person in the same position as he is now, Ann, do we not? 
If we provide that the prosecutor may apprehend him at the time he proposes to 
file the information and he's got to make the selection, the guy isn't any worse 
off than he is now. The information is filed and then they apprehend him. The 
notoriety exists under either system and to no greater degree. 

Mr. Norris: It may just be something that we can't eliminate -- that initial 
notoriety. The alternate route to get rid of it, of course, is to always provide 
the grand jury. 

Mr. Aalyson: Then there· is always the opportunity if the prosecutor thinks the 
guy might skip to himself elect the grand jury. 

Mr. Norris: Yes, there are times when you don't need secrecy. But with organized 
crime and drug rings, for example, you've got to have secrecy because those guys 
know they are doing it, but they don't know when things are going to kick, and 
you have got to have secrecy to get them. Now if there has been a murder or a 
robbery, the event has happened, it's been publicized that there has been a murder 
or robbery, so it is a matter there of not having to have secrecy. In filing the 
charges you just don't hit him at the same time you file the charges. You identify 
him in essence. So in those cases there is no real reason why the prosecutor needs 
the secrecy of the grand jury. You have to put the finger on the guy right away. 
If you give him notice, then he is going to skip. Why don't we for the purposes 
of right now just stick with that kind of language unless something occurs to us 
during the day or later. I take it that for discussion purposes #3 is okay. 

#4 imposes a duty on the state to present any evidence it has which tends 
to show the innocence of the defendant. I've made some notes here in addition to 
what Julius has. Julius, when you say "California" are you relying on the Johnson 
case? The syllabus of that case reads this way: "When district attorney seeking 
indictment is aware of evidence reasonably tending to negate guilt he is obliged 
to inform grand jury of its nature and existence so that grand jury may exercise 
its power to order evidence produced." That's the case of Johnson v. Superior 
Court. It's a Supreme Court of California case, 124 Cal. Reporter, 32 (1975). 
According to my notes, Lee Falke was for that and Judge Tague and Tom Swisher of 
the Bar Association said they had no problem with the concept. I don't have any 
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problem with the concept but I am getting concerned about the wording. 

Mrs. Eriksson: I think that this language in the syllabus might even be better, 
"evidence reasonably tending to negate guilt". 

Mr. Norris: Yes, I think that is better. Two leg~timate objections I think were 
raised. One is that the prosecutor ought not have to anticipate defenses so he 
has to go out and look for evidence, and I think that this language that we have 
in the draft "be able to produce" is pretty scary. Also, I think the point was 
well made that "exculpate" is a broad enoUgh term that could be reasonably inter
preted as an eVidentiary question. That's just not right. That's not what he 
has to do. If he has evidence that would really negate guilt as opposed to letting 
the guy loose, that is one thing. But I don't think we should make him try the 
other fellow's case for him. I don't know how we limit that, Ann. Do we use 
terms to limit the evidence to "good faith"? Let's assume we even come up with 
better language, "reasonably tending to negate guilt", or whatever it is. Let's 
assume that the prosecutor's got something in his file and he makes a mistake 
either in judgment or he just forgets it and he doesn't bring it to the attention 
of the grand jury or in the preliminary hearing. What happens? I guess the case 
gets thrown out. It obviously has to. 

Mr. Aalyson: We're seeming to provide this only in the case of grand jury hearings. 

Mr. Norris: Also preliminary hearings. It's in there twice. That does incidentally 
create a little bigger problem mechanically in the preliminary hearing than in the 
grand jury. In the grand jury the prosecutor can just tell the grand jury, which 
is pretty neat. That's fine, that's really what we are talking about. But in 
the preliminary hearing, at least the way we have preliminary hearings now, you 
have to present witnesses, which is probably an unnecessary burden. So when we 
say "present any evidence", we really want to tell the trier of fact at the point, 
whether it is a grand jury or a judge, but I don't know whether we need to bring. 
in all that. So maybe down in that preliminary hearing language we need something 
that doesn't actually require him to present the witnesses, but just tell the judge. 

Mr. Aalyson: Inform him. 

Mr. Norris: Yes, I think maybe that's not too bad, "inform the judge of any evi
dence". Yes, and we could use that same language up in the grand jury. "Inform 
the grand jury of any evidence it may have which tends to negate •• ~.••• ". Are we 
agreed on the concept that there ought to be some reasonable burden on the pros
ecutor to present evidence? 

Mr. Aalyson: I'm in favor of that. I think that's a good idea. I think that if 
there is a tendency on the part of the prosecutor, the tendency is surely to be 
the prosecutor rather than the impartial judge and say, "I will look for inno
cence as well as guilt. 

< 

Mr. Norris: To me it gets down to the question that if there really is a pro
tection to the accused, let's make it somewhat meaningful. The burden should still 
be only probable cause, but there has got to be something, or just abolish it al
together. It's just a waste of time I think right now. I'ma little curious about 
some of those percentages of "no bills". I find that awfully difficult to believe 
that there are "no bills" in 25% of those cases. Something is wrong. Either they 
are bringing in an awful lot of lousy charges to the grand jury or they have got 
a lousy assistant handling it, because if the prosecutor wants an indictment he 
is going to get it. 
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Let's go to 4F5, "permit an accused (or in the alternative, every person) 
testifying before the grand jury to have counsel present.during his testimony."

• Mrs. Eriksson: Don't you think that part of Mr. Mcquade's problem is that he be
lieves counsel is therefore going to question witnesses? And that is not what we 
intend. 

Mr. Norris: That is not what we intend at all.

•� Mrs. Eriksson: Because I can't see any difference between the witness running out 
of the room to ask his attorney whether he should answer this question or whether 
the attorney is sitting in the room, apart from his question about secrecy. 

• 
Mr. Norris: As Julius points out, it is no real right to be able to run out of 
the room, because a layman has got to be able to make a decision as to what ques
tions he should question, and that's not fair. If he's going to have a right he 
ought to have it. 

Mr. Aalyson: There was one other point that Mr. Mcquade raised, and that was that 
the lawyer might tend to tell the witness not to answer a question which is not 

•� objectionable on the basis that it might tend to incriminate the witness himself. 
But we could avoid that problem I think simply by saying in the grand jury hearings 
the criminal rules of evidence need not apply. 

Mr. Norris: Maybe we could come up with brief language that would clearly show 
that the purpose is only to advise his client, not to question witnesses.

•� Mr. Nemeth: ••• to advise his client on matters of self-incrimination? 

Mr. Norris: Right, exactly. 

Mr. Aalyson: Limited only to matters of self-incrimination.

•� Mr. Norris: Paul, what do you think? 

Senator Gil1mor: It looks alright. 

•� 
Mr. Norris: Should we limit it to the accused or any witness?� 

Mr. Nemeth: Ann and I batted this around a little. It seems that it might pose 
a problem under some circumstances, because there are of course cases in which you 
don't know whether an individual is just a witness or whether he is going to end 
up being the accused. So making a distinction and just permitting an accused to 
have counsel present •••

•� Mr. Aa1yson: And is he really an accused before the grand jury makes an indictment? 

Mr. Nemeth: He would be under the circumstance where he elected to have a grand 
jury hearing. 

4t� Mr. Norris: It should be every person. I agree with his point. Is that okay� 
with you, Paul?� 

Senator Gil1mor: Yes, I think it should be, too. 

Mr. Norris: 4F6, "permit the general assembly to impose additional duties on the

•� 
5411 
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grand jury". I'm trying to remember. The Constitution has been silent on that, 
is that correct? It is done by statute. Do we need to have that in there or 
not? There was general agreement by the witnesses that a grand jury ought to be 
able to do these kinds of things if the legislature wanted them to. I'm just •wondering whether we even need the language. What do you think? 

Senator Gillmor: Our original intent was to clean up the Constitution, so that 
if it is in the statutes, we don't have to put it in the Constitution. 

Mr. Norris: Ann or Julius, do you have any thoughts on the necessity of retaining •that language? 

Mr. Nemeth: You really don't. I would prefer not to see it there. 

Mr. Norris: Let's take it out then. •Alright, other suggestions include the following, which are not in the draft: 
"Permit the General Assembly to abolish the grand jury or limit its use". 

Mr. Aalyson: That's inconsistent with the position that we have already taken, 
isn't it? •Mr. Norris: "Permit county prosecutors to convene in multi-county grand juries 
to investigate crime that seems to spillover county lines". 

Mr. Nemeth: They want this as an alternative to the Attorney General's doing it. 
They want to do it locally. •Mr. Aalyson: I have a little reservation about permitting a prosecutor in one 
county to go into another county and do something especially if the other county 
is opposed to doing it. 

Mr. Nemeth: 

Mr. Aalyson: 

Mr. Norris: 

Mr. Nemeth: 

Mr. Norris: 

Mr. Aalyson: 

No, this would be strictly on a cooperative basis. •I see. I would have no objection if they could agree upon it. 

Could that be done by statute? 

It isn't now. •But it could be done by statute. 

I was going to say empowering the legislature to permit it might be 
okay. I don't think we want to draft a constitutional provision which would set 
up the procedure by which it might be accomplished. •Mr. Norris: But couldn't the legislature do it even without the authority? 

Mrs. Eriksson: I think so. I think the legislature authorizes the Attorney� 
General to convene.� 

Mr. Norris: So let them do it.� • 
Mr. Nemeth: You might mention it in the report as a suggestion.� 

Mr. Norris: Yes, that's good, that we felt that it was a commendable suggestion,� 
but the legislature is capable of accomplishing that. 

5412 • 
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"Leave the grand jury system as it is and implement any change by statute". 
That's inconsistent.

•� "Abolish the grand jury altogether". We have decided not to do that. 

"Require all grand jury testimony to be transcribed and made available to 
defense attorneys upon request". What is the status of the C:ciminal Rules? 

•� Mr. Nemeth: I think they can demand that now under Rule 16. 

Mr. Aalyson: The grand jury testimony? It's not transcribed. I don't know, I'm 
not familiar with the criminal procedures under the new Criminal Rules. 

Mr. Norris: I guess we will have to check Rule 16 so we will at least know.

• Okay. Let's go to the draft itself and just go through it quickly. I guess 
what we are talking about in the third line, we would essentially be crossing 
through "capital offenses shall be prosecuted only by grand jury indictment". 

Mr. Nemeth: And cross out the connna and the "and" and the "other" in the following

• line and insert "all". 

Mr. Norris: "All felonies shall be prosecuted only by information unless the 
state makes a timely demand for a grand jury hearing". Why don't we just put a 
period there and strike "as provided by law"? 

• Mr. Aalyson: Somebody is going to have to spell out the procedural method. 

Mr. Nemeth: That was the original intention of putting that phrase in there. 

Mr. Norris: Couldn't the legislature do it anyhow? 

•� Mr. Nemeth: Yes, except if it is not specifically spelled out that it has to be 
provided by law, it could also be the Supreme Court who did it by rule. 

Mr. Norris: Yes, that's right. Who do we want to do it, the legislature or the 
Supreme Court? 

•� Mr. Aalyson: I don't have any preference. I just wonder who is going to do it 
if we don't say. Both parties might do nothing but just sit, and how would we 
be able to make a timely claim, and what is timely? I think we should prescribe 
it to be done by law. 

Mr. Norris: Do you prefer the Supreme Court or us?

• Mr. Gillmor: I think the philosophy of the constitutional amendment was to let 
them handle procedural matters ••• 

Mr. Nemeth: Except that this may be construed to be a substantive right. 

41 .Mr. Norris: We're saying that it is a substantive right. Where would you put it 
in the language? Maybe the prosecutor's concern was really not well taken. Maybe 
it is alright right where it is. 

Mr. Aalyson: I would think that we might strike out the word "timely", put a� 
period after "hearing" and then say the legislature shall prescribe the means.� 

41� 
Mr. Norris: You could always say "the state makes a timely demand as provided by 
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law for a grand jury hearing" and put it up there. That would take care of the 
prosecutor's job. Then clearly "as provided by law" modifies "demand" and not 
"hearing", Why don't we try that? 

Mrs. Eriksson: Or even a little more awkwardly put it after "timely". 

Mr. Norris: You make a judgment on that, Ann. 

On to the next paragraph: "In the absence of a grand jury hearing an accused 
has the right ••• ". What we anticipate here is we have an information that has been 
filed, and we are assuming he isn't going to demand a grand jury hearing. There 
will not then be a preliminary hearing unless he demands that, right? Isn't that 
what you mean by the term "right"? 

Mr. Nemeth: Yes. 

Mrs. Eriksson: Is that what we mean? 

Mr. Norris: That's what you were mentioning, Ann. I guess I hadn't thought about 
it. I had thought about it always being automatic, but I don't know that it needs 
to be. He may not want one. 

Mrs. Eriksson: I think we have to specify if he is going to have to demand it. 

Mr. Norris: Alright, then we can say the accused has the right to demand a pre
liminary hearing. That's a pretty good idea. Why not demand it? 

Mr. Nemeth: This way it would be a positive duty on him to make the demand. Is 
that what we want to do? 

Mr. Aalyson: Not unless somebody is telling him he has to do this. I think we 
should leave the right vested in him. 

Mr. Norris: Right. It's okay. Let's leave it the way it was, because today we 
do waive preliminary hearings, we do that all the time. 

Mr. Aalyson: You always have the right to waive. You don't want to take away the 
right to waive. 

Mr. Norris: We say, "you have the right". We don't say, "there shall be a grand 
jury hearing". He has the right to, so he can waive it. I think that's okay. 

Mr. Aalyson: For example, in the workmen's compensation act, it says a trial shall 
be by jury unless waived. Why did the legislature put that in? I don't know. 

Mr. Nemeth: I think in the federal system, for example, you have to make a jury 
demand, which is the flip side of the coin. 

Mr. Aalyson: Yes. In a criminal proceeding. I don't think we should impose the 
burden on the accused to make a demand. He should have the right. 

Mr. Norris: Let's leave it just the way it is, "has the right to a preliminary 
hearing by a court of record to determine probable cause. At such hearing the 
state has the duty to present ••• " and then you are going to have to come up with 
language on that, right? 

Mrs. Eriksson: Yes, to infOrm the judge or the grand jury ••• 
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Mr. Aalyson: Or the trier of the facts. 

Mr. Norris: Two thoughts. One is the informing as opposed to presenting evi
dence and the other is language that limits what he has to present when he has 
to inform. 

Mrs. Eriksson: Right, I think we should go back over this California case. 

Mr. Nemeth: How about putting in a specific clause saying that if he inadver
tently forgets or something, that doesn't nullify the case. 

Mr. Norris: I think some way you have to have some good faith test, and I don't 
know what it's going to be, but see what you can come up with and we can talk 
about that this afternoon. 

Okay, in the next paragraph, it should begin "a person has the right to the 
presence and advice of counsel" and we're going to say "in matters of self-incrim
ination" or something like that. 

Mr. Aa1yson: "Excepting matters of self-incrimination"? 

Mrs. Eriksson: I think we said "only on matters of self-incrimination". 

Mr. Nemeth: I think that won't completely satisfy the prosecutors because I think 
they have somewhat of a fear that if counsel is present in the grand jury room, 
he will actually get the gist of the case, so to speak, and will be able to build 
his defense because he has been there and has heard the line of questions. 

Mr. Norris: I guess what we are saying is that that's not really a legitimate 
complaint. 

Mr. Aalyson: I think the defendant is entitled to know everything he can. I 
think that is so inconsistent with our idea that the prosecutors have the burden 
of proof. Is it implicit and is it the right of a person, in this case it would 
be an accused, at a preliminary hearing to have counsel? 

Mr. Nemeth: That right is already established by the interpretation of the Federal 
Constitution. 

Mr. Aalyson: Alright, I was wondering whether we wanted to limit it just to the 
grand jury. 

Mr. Norris: I guess that takes care of it. 

Mrs. Eriksson: In the very first phrase, "except in cases (pf impeachment" is of 
course taken from the present Constitution. The way this has been reworded it 
occurs to me that that may no longer be necessary. 

Mr. Norris: The "except in cases arising in the armed forces"? 

Mrs. Eriksson: Yes. 

Mr. Norris: That's good. 

Mrs. Eriksson: Because the circumstances of impeachment are different. 

• Mr. Aa1yson: Why do we except those cases -- because the armed forces have their 
own tribunals? 
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Mr. Norris: Yes. 

The next thing we want to move on-to is civil juries. You have a memo dated 
September 15 and also a draft accompanying it. 

Mr. Aalyson: If I might interrupt, I have one question that arose on Article I, 
Section 10 which was amended primarily by deleting material, if not exclusively. 
The last phrase there·just preceding the last deletion which was "and may be the 
subject of comment by counsel". Why are we leaving in the last phrase there, "but 
his failure to testify may be considered by the court and jury"? If he is not 
required to testify, why should they consider anything? I don't think that ought 
to be allowed. They are going to consider it anyhow. I know that. But I don't 
think the Constitution ought to grant them the right to consider it. Because you 
are eliminating the requirement that he testify, the fact that he doesn't testify 
should not be a part of the case. 

Mr. Norris: The deleted language is the result of a federal Supreme Court case. 
Prosecutors, if defendants didn't testify, would always raise hell about it. That 
has been knocked out. But the Court has held that the jury itself can speculate 
on why he did not do it. You just can't comment on it. If we eliminated all of 
the language after the semicolon, that wouldn't keep the jury from considering it. 

Mr. Aalyson: That's right. And it would also get rid of some unnecessary langu
age in the Constitution is what I'm saying. 

Mr. Norris: Yes, I think he's probably right. I don't think it makes any differ
ence. 

Mrs. Eriksson: This is simply because this was what the Bill of Rights Committee 
agreed to. 

Mr. Nemeth: The Griffin case just referred to comment. 

Mr. Aalyson: I understand that, and I have already said that they are not going 
to refuse to consider, but I think it is unnecessary language in the Constitution. 

Mr. Norris: This really doesn't have anything to do with our civil petit jury or 
grand jury, and what we ought to do, Craig, is when they come up with the Bill of 
Rights Committee report, that's the next meeting, isn't it ••• 

Mrs. Eriksson: That's already been accepted. 

Mr. Norris: Well, we blew it. 

Mr. Aalyson: I bring it up because it's surplusage. 

Mr. Norris: We would be accused of going beyond our charge, but we could bring 
it up in our proposal. 

Let's go to civil juries and that one draft. We had really two areas of 
consideration in civil juries, and September 15 was the date of the memo. One 
was the testimony that we received generally about whether they ought to be in
creased in size or eliminated altogether. My own conclusion after listening to 
all of that testimony was that it was pretty much a waste of time. I don't feel 
that we really learned much. And the Supreme Court has already reduced the size 
of the jury to eight. We had sonebody that wanted to increase it back to 12. We 
had somebody that wanted to eliminate juries altogether. I just kind of concluded 
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that there was not much to be done in that area. As a result I did not ask staff 
to draft anything in that area for purposes of discussion, but did ask them to 
draft something in the other area that was left to the Committee on the Civil Petit 
Jury, and that is the right of appeal from a jury determination of fact in the 
area of damages. We learned and the memo points this out that under the new rules 
of appellate procedure when the trial court sits without a jury, the court of ap
peals may substitute its judgment. If it feels the decision of the trial court 
is against the manifest weight of the evidence it can reverse and substitute its 
judgment right now. That's the rule. But in a jury case it cannot. It can neither 
add nor reduce the jury verdict, absent agreement by the parties. It can only 
reverse on the manifest weight of the evidence and remand for a new trial. The 
reason for that is that where a jury was involved, it has been held that clearly 
the right to jury trial is abridged if the court does that. What I have done is 
to ask staff to draft for discussion purposes an amendment which in effect would 
implement Rule l2C for all trials, whether by jury or by judge, and would permit 
the court of appeals in either instance to vacate that portion of a judgment of 
a trial court which relates to the award of damages and render the judgment which 
should have been rendered on the evidence. Or it could remand the cause to the 
trial court for new trial. I have done this for. discussion purposes. I have had 
some strong feeling that we have to at least consider' the fact of the inconsistency. 
An appellate court, it has always seemed strange to me, can consider anything 
except damages. It's kind of time consuming to have to go back and try allover 
on just that issue alone. If you place some high burden against the manifest weight 
of the evidence, why make a distinction between damages and other kinds of issues 
at a trial. So that's the reason I had this drafted, and again we chose to do it 
more or less in conformity with Appellate Rule l2C which applies to trial without 
jury. 

Mr. Aalyson: I have some comments. Number one, I am an ardent be liever in the� 
right to jury and I believe that it should be extended to every case in which a� 
litigant requests it, except in some case that might be described as de minimus.� 
You might want to put a dollar rule on it, I don't know what else you~an do but� 
put a dollar rule on it. It can go under that but I don't think it should go over� 
that. I was impressed, contrary to your own experience, Alan, with the testimony� 
of the witnesses with regard to the size of the jury. Maybe I was impressed be�
cause it seemed to me that there was pursuasive testimony supporting my own view,� 
and that is that there seems to be a lesser deliberative quality in a jury which� 
is composed of fewer members. I believe that we should go back to the 12-member� 
jury. Along that line, since I do believe in juries and their benefits, I am� 
aware of some of their inefficiencies. I am somewhat opposed to giving a judge� 
or group of judges the right to tamper with the jury decision either with regard� 
to weight of evidence or with regard to the amount of a verdict. I recognize on� 
the other hand that juries do make mistakes. But I believe that the right to� 
correct that mistake, unless it involves a matter of law, should be placed in the� 
hands of another jury rather than the hands of the court. So for that reason,� 
would recommend some changes that would, number one, entitle parties who believe� 
they have been aggreived to jury trials, and number two, restrict the right of a� 

. court, no matter how many members it might be composed of, where a jury has heard 
a case, to the remedy of a new trial if it believes that there has been a mal
performance of the jury of its function in regard to a matter that involves a de
termination of the facts rather than a matter of law. 

Mr. Norris: Which is where we are right now. 

Mr. Aalyson: Except that we give the courts, maybe not constitutionally, the� 
rights to remittitur and additur. And the courts are, I think, prone to use the� 
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right of remittitur and very clearly reluctant to use the right of additur. And 
I would say let's take away both remittitur and additur. And if the court is 
convinced that the jury has given too large or too small a verdict then let the 
cou~t have a new trial and comnit it to another jury. 

Mr. Norris: Of course, the reason I asked for this draft to be drawn is that I 
don't think we have remittitur and additur. That's not really a remedy. That's 
only by agreement of both parties. The judges in an appellate court cannot add 
or remit, where there has been a jury. They can where there has been no jury. 
So we really don't have that right. We talk about it but we really don't have 
it. Parties can agree to anything at any time, so it is not really a grant of 
power. 

Mr. Aalyson: I accept that, but I think we should limit it to the granting of 
a new trial. 

Mr. Norris: I conclude where we have now. Paul, do you think we ought to give 
the court of appeals the right to remit or add? 

Mr. Gillmor: I would be inclined to give them that right, but I don't really 
have strong feelings on that. 

Mr. Norris: I'm beginning to conclude that I'm the only one in the state that 
does-. 

Mr. Aalyson: What is there that says that a judge or a group of judges is any 
more competent to decide the value of a case than a jury is? If we subscribe to 
the idea that there should be jury trials, then I say let's not let the judges 
tamper with what the jury did unless the judge thinks that as a matter of law they 
have done something wrong. 

Mr. Norris: Yes. I'm just arguing with the remedy. What I'm trying to say is 
that you ought to have remedy if there is error. If there is error, if the jury 
makes a mistake in weighing the evidence, you've got a remedy. You and I are just 
arguing about the remedy. You're saying if there is error, new trial. I just 
felt that for consistency, if you've got error, that's what a court of appeals is 
for. I'm not saying they are superior, just that they ought to be able to remedy 
the error. And you're saying that the way to remedy the error is reverse and-'ask 
for a new tr ia1. 

Mr. Aalyson: Yes. 

Mr. Norris: Well, that's a legitimate argument. If there is no great sentiment 
for that, let's pass over it. If we have some other members present this afternoon, 
we can advise them that that is kind of on a hold, and try to get their position 
on that. I guess my problem with the testimony on enlarging the juries as a matter 
of constitutional law is that yes, we had some persuasive testimony, but the more 
deliberate problem with that is that in terms of volume most of the studies go the 
other way. You can make an argument either way, and I'm not persuaded that we have 
to go back where we were. There are so many studies that urge reducing the juries 
for just the opposite reason. We didn't have those in front of us, but I think 
we are all aware of the cries to reduce jury size. And perhaps the Supreme Court 
has done the right thing in reducing it to eight. 

Mr. Aalyson: Most of the studies that I have seen talk about reducing jury size 
mostly in terms of costs and expedition, and the expedition comes from the standpoint 
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of selection rather than what the jury does when it gets a case. It takes longer 
to select twelve than it does eight but in my own experience, and I have tried 
hundreds of jury cases in a limited field, the amount of time which might be saved 
by reducing the size of juries so as to save time in the selection process is more 
than lost in the way the courts treat juries, by giving them l~ hours for lunch 
rather than an hour, quitting at 4:30 rather than at 5:00, or starting at 9:30 
rather than 9:00. So I think the argument is not a valid argument in that respect. 

Mr. Norris: You have eight-person juries now in workmen's compensation, don't you? 

Mr. Aalyson: Yes. 

Mr. Norris: Isn't there a clause that sticks you with twelve somewhere in the 
Constitution? 

Mrs. Eriksson: Corporation appropriation cases, and we are recommending the 
elimination of that one. 

Mr. Norris: That's in somebody else's report? 

Mrs. Eriksson: It's in the Bill of Rights report. 

Mr. Norris: Alright. I want to make sure we don't miss these things. Paul, 
do you have any feeling that we ought to constitutionally require l2? 

Mr. Gillmor: No, I don't think we should. 

Mr. Norris: Why don't we do this after we come back? We can have available a 
half-dozen copies of the section of the Constitution that talks about civil juries? 
I don't think we've got that in front of us. And let's just go over that and be 
sure staff brings to our attention any changes which the Bill of Rights or any 
other Committee has made. Let's at least go through that line by line after lunch 
and make sure that we don't want to make some changes, and figure out where to go 
from there. Anything else about civil juries that we ought to be talking about 
besides enlarging the size? 

Mr. Aalyson: Does the Constitution presently contain any provision as to when you 
are entitled to a jury trial? 

Mrs. Eriksson: It just says that the right to trial by jury shall be inviolate. 

Mr. Aalyson: Does "trial" imply criminal proceedings? 

Mrs. Eriksson: Yes. 

Mr. Aalyson: Where do we derive our idea that there shall be juries in civil 
cases? 

Mrs. Eriksson: From the same section, actually. That is the basic statement in 
the Constitution and the Federal Constitution actually limits the right to trial 
by jury in civil cases to cases of 20 or 25 dollars. The Ohio Constitution simply 
makes the exception that in civil cases you can have a verdict by the concurrence 
of three-fourths of the jury. 

Mr. Aalyson: Have we interpreted this to mean that there is an implied right to 
a jury? 

Mrs. Eriksson: Yes. Well, the right to trial by jury shall be inviolate. It 
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doesn't say whether that is civil or criminal and therefore it is assumed to be 
both. However, there are Supreme Court cases which say that it really means 
only in types of cases that existed at common law. 

Mr. Norris: But I can demand a jury right now in any civil case except an equity 
case. 

Mrs. Eriksson: Any civil case where you had a right at common law to a jury. 

Mr. Norris: As I recall, when we wrote the small claims court act, for example, 
if I get sued on a $2.35 charge account bill, I can demand a jury, can't 17 

Mrs. Eriksson: Yes, if it is the type of case that would have -existed under 
cOtIllIOn law. 

Mr. Aalyson: I seem to recall some discussion in civil procedure in law school, 
that in a traffic case, for example, you should ask the justice of the peace what� 
the fine might be because depending on the size of it that would determine whether� 
you could demand a jury.� 

Mr. Norris: That's criminal law. We've always provided by law in criminal cases.� 
It must be irxvolving imprisonment or a fine in excess of a certain amount, one or� 
the other, you get a jury trial in a criminal case. ! don't know where that authority� 
comes from.� 

Mrs. Eriksson: I think generally any case of imprisonment. 

Mr. Norris: Yes, and I think we have a monetary limit, too. 

Mr. Nemeth: The monetary limit, I think, is $100. 

Mr. Norris: Yes, $100. It's a minor misdemeanor, that's right. And I don't 
know where we get the authority to do that but it has always been done. It used 
to be $50. 

Mr. Aalyson~ If you have a right to trial by jury in criminal cases, it shouldn't 
have any dollar limit on it. 

Mr. Norris: But in civil cases there isn't any. We provided in the small claims 
court act that failure to take it upstairs to the regular division amounts to a 
waiver of a trial by jury. You could have a trial by jury in a civil case for a 
nickel if you want. 

Mrs. Eriksson: I think that our memo on Section 5 for the Bill of Rights Committee 
must discuss the authority for this limitation. 

Mr. Norris: Our consideration is limited to civil juries, anyhow. So I suppose 
a legitimate concern would be whether we want to put in a dollar limit. You are 
arguing that we should not. 

Mr. Aalyson: No. I don't oppose a dollar amount if it is a reasonable amount. 
I'm concerned with the idea that the Constitution should spell out the right to 
a jury and under what circumstances, perhaps, more explicitly than it does. 
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Mr. Norris: Do you have some language from other constitutions conceming monetary 
levels? 

Mrs. Eriksson: Only the Federal. 
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Mr. Norris: There isn't any other state constitution? 

• 
Mrs. Eriksson: I don't know that we have ever really looked at it, but I think 
many of them are very similar to Ohio's. 

Mr. Norris: We don't want to put in some dollar amount because it becomes outdated 
automatically. Is there some alternative approach to the language that we could 
use? 

•� Mrs. Eriksson: We will look at some of the recent ones.� 

Mr. Norris: Well, let's come back after lunch and we will discuss those two areas. 

The meeting recessed until 1:00 p.m. 

• l~. Norris: Our main concern this afternoon is to work on the grand jury language. 
We also asked staff to provide us with the language in the Constitution dealing 
with civil juries so that we could consider the question of increasing the size 
of juries or at least stating the size of juries and also the question of whether 
or not we ought to specify in the Constitution for civil juries a dividing line 
on the amount. Ann was going to check if she had time, also, how other states

• treat this, if they have a monetary dividing line. It's not really a good idea 
to write $20 into the Constitution as we have at the federal level, but if there 
was some other kind of acceptable test or something. Craig has suggested that 
he would be interested in at least looking at it, so that's one thing we ought to 
talk about. And the other thing is size. I guess we concluded this morning that 
under the Ohio Constitution you are really entitled to a jury trial on any civil

• issue on which you would be entitled to a jury under common law, so that there is 
no dividing line on a monetary amount. We have that section before us -- Article 
I, Section 5. We need to go over this and decide whether or not we want to make 
any changes. Our charge is to look into civil juries. 

Mr. Nemeth: I don't know what Ann is going to find. 

• 

• Mr. Norris: Senator Gil1mor was here this morning. Craig has already expressed 
some interest in writing into the Constitution the size of the jury. I don't know 
how firm he is on that. Katie, what is your feeling? Do you think we should just 
leave it the way it is and let the Supreme Court set the size of the jury, which 
it has done. The maximum size is now eight. 

Mrs. Sowle: The maximum is eight? 

Mr. Aalyson: The minimum is eight, isn't it? 

Mr. Norris: Anything you can get three-fourths of below that, you can go down to. 

•� Four. 

Mrs. Sowle: And by law you can have three-fourths, not a unanimous jury? 

Mr. Norris: That's in the Constitution. 

•� Mrs. Sowle: Yes, but it says that laws may be passed to authorize the rendering� 
of a verdict, and I assume that there are laws passed.� 

Mr. Norris: You know, I hadn't noticed that. I thought it was constitutionally 
required. 

•� Mr. Aalyson: It can be less. 
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Mr. Norris: Yes, obviously we do have laws to permit it because that's where we 
are now. That means to me that we could enact a law requiring a unanimous ver
dict in civil cases. 

Mrs. Sowle: I think that there is wisdom in "laws may be passed" language there, 
the present language, because the recent research may indicate, what we heard at 
the last session, that a 12-person jury is better tha~ eight. But I'm not sure 
that I would want to do that in the Constitution, because we have constantly 
changing opinions and studies and everything else on it. It may well be that 12 
is better than eight, but I think that might be a better decision for the General 
Assembly to make than to have in the Constitution. 

Mr. Norris: If we do nothing, the question becomes who should decide the size? 
We don't want to freeze it in the Constitution. Who should decide the size, the 
General Assembly or the Ohio Supreme Court? The way things are now, since the 
Constitution doesn't say "shall be provided by law" concerning the size of the 
jury, the Supreme Court has decided that that is procedural and they have done 
that. We can solve that if we think that is alright, then we don't have to do 
anything. If we decide on the other hand that the General Assembly could do it 
rather than the Supreme Court, then we ought to write in "provided by law". I've 
gone through a lot of soul searching over the years on this whole civil rule pro
cedure. I think I know where I am now. I tried in my first session in the General 
Assembly to introduce civil rules of procedure, as a matter of law. And there is 
no way you can get that through the General Assembly. And yet within two years 
we had the Modern Courts Amendment. So in that case clearly hindsight shows that 
the Supreme Court was a better body to vest that authority in than we because we 
wouldn't change it. It was controversial and the legislature tends to avoid any 
controversy. I guess you get into almost the same area with the size of juries. 
I think that is really the kind of decision we have to make. If we decide we 
don't want to freeze the number in, and I don't want to freeze the number in, 
where should the responsibility lie -- the Supreme Court or the General Assembly? 

Mr. Aalyson: There is one other area where the decision might be properly made 
and that is with the litigants. As long as they couldn't select any number they 
wanted to, that is above a certain limit for example, they could waive the right 
to jury trial altogether. If one wants a designated number he should be entitled 
to it. It's something to think about. I find that the rule, by tradition if not 
otherwise, was 12 and that often times in the interest of expediency the court 
would suggest that perhaps a smaller jury might be desirable. I've never been a 
party to a suggestion of that sort where the lawyers weren't able to agree. Al
though I suppose there are instances where one would insist upon the the maximum 
number, and that would be it. I'm the one who this morning was advocating the 
right to trial by jury, civil or criminal, no matter which number. And, as I was 
saying this morning, Katie, I was persuaded or perhaps pleased with the study which 
coincides with my own view that a large number of jurors provides a higher qual
ity of deliberation. And I suggested that perhaps we ought to consider going 
back to the rule of 12, but I don't know that I am in ardently strong support of 
that as long as there is the right to a jury. 

Mrs. Sowle: Where do you think the decision ought to be, in the Supreme Court or 
in the General Assembly? 

Mr. Aa1yson: I'm not so sure that I think either body should have that decision, 
and that's why I suggested the litigants. What occured to me was maybe we ought 
to guarantee the right to 12 if either of the litigants demands it, in much the 
same fashion as we guarantee the grand jury if the accused or the state demands it. 
I don't know how many would demand it but there is a big division in the bar, at 
least in my reading of the matter, and I don't know why this division occurs as 
it does because I can't explain my own reasoning except by what I said this morning. 
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But the plaintiff bar seems to like large juries and the defense bar seems to 
think there is no reason to have large juries. I don't know why the division should 

• 
fall in that fashion. It seems to me that if, as a plaintiff's counsel, you 
have to convince at least 9 as opposed to 6, or as defense counsel you have to 
convince� 3 as opposed to 2, that this just considering pure numbers does tend to 
promote a better quality of deliberation. If you've got more people kicking 
the problem around, you are likely to get more ideas and a better cross-section 
of the mood of the community than if you have fewer people. That's why I'm re
luctant to have the right taken away from someone to have a jury of 12, if he

• chooses. I choose that number 12 on account of history. I'm not saying that 12 
would be better than 15, for example, but we have had 12 for a long time, and it 
is my idea that if one wants 12, he is entitled to 12. Am I correct that you can 
have 12 in a criminal proceeding or has it gone down to eight in the crtmina1 
proceedings, too? 

•� Mrs. Eriksson: No, I think the Supreme Court rule applies only to civil cases. 

Mr. Aalyson: I think that is true and assuming that it is, if we consider 12 to 
be necessary for the dispensation of justice in a criminal case, why can a lesser 
number do it in a civil case? 

•� Mrs. Eriksson: This is as far as Ohio is concerned. The Williams case in Florida 
was a criminal case ••• 

Mr. Nemeth: That was a six-person jury. 

Mr. Aalyson: And it was proper?

• Mrs. Eriksson: Yes, that was a six-person jury, by statute, I think, in Florida,� 
and that was upheld.� 

Mr. Nemeth: From a federal constitutional standpoint, you can have a smaller� 
jury than 12.�

• Mr. Norris: I think from our Constitution, the Supreme Court could have a smaller� 
jury, because this is the only provision there is.� 

Mr. Aa1yson: Yet they elected not to, and I can't see why it would be more� 
appropriate to have a larger jury in a criminal case than in a civil case. It� 

•� seems to me the arguments would be the same with regard to size. 

Mrs. Eriksson: I didn't suceed in finding all of the material that I was looking 
for. I did bring along some material from Illinois and Michigan. I didn't get 
quite far enough in my files to find the memorandum on this provision and I will 
go back and do that because it does specify what the Supreme Court has done with 

..� respect to Ohio. As far as the other states, and I was looking only at the ques
tion of civil cases, whether there was a limit as you had suggested as there is 
in the Federal Constitution. The new Constitutions in Michigan and Illinois did 
not do anything. In Illinois, the old section said: "The right of trial by jury 
as heretofore enjoyed shall remain inviolate, but the trial of civil cases before 
justices of the peace by a jury of less than 12 men may be authorized by law". 

•� That last part, the trial of civil cases before justices of the peace was eliminated 
in the new Constitution. largely on the theory that it referred only to justices 
of the peace and they nolonger existed in Illinois. So that isn't too much help. 
And the new Michigan Constitution with respect to jury trial says: "The right of 
trial by jury shall remain, but shall be waived in all civil cases unless demanded 
by one of the parties in a manner prescribed by law. In all civil cases tried 

•� by 12 jurors, a verdict shall be received when 10 jurors agree." But there is 
no mention of a monetary limit in either case. 



- 29  • 
Mr. Norris: We know that the change from 12 to 8 made by the Supreme Court has 
also gone past the legislature. The legislature didn't object -- at least it 
didn't object very loudly -- because there was no resolution of disapproval. 
Getting back to the question of who should decide, I think it's got to be flex
ible. My own inclination has been that what you do is include a consideration 
process, and that is by allowing the General Assembly to amend procedural rule 
proposals by the Supreme Court. That seems to me to ~e the best of both worlds. 
We have the Supreme Court and we have the General Assembly input anytime it is 
thought to be necessary to make a change in the size of the jury or the matter 
of deciding how you come to the size. Now we have part of that. '!he Supreme 
Court initiates, the General Assembly can amend it only if they can convince the 
Supreme Court to throw the whole rule out if they don't submit to it. Maybe 
that is a good procedure. I'm not sure that I would want to write anything in 
that either froze the number or got too specific about the procedure and how you 
decide. And I can see we have done that in the grand jury, but that's a pretty 
startling change in the grand jury. 

Katie, do you have strong feelings that we ought to specify the mode that 
it should be? Are you satisfied with the Supreme Court deciding the size subject 
to General Assembly review7 One thing that has given problems, and I was in 
there every year until the Supreme Court took it over, we had proposals to reduce 
the size of juries, and always ran afoul of this three-fourths thing because it 
couldn't be any other percentage. Do we need to take a look at that? Do we 
need to say that the General Assembly or the Supreme Court may decide what percent 
less than unanimous verdicts there may be? Three-fourths can create some arith
metical problems. If you've got four, that's easy. If you've got eight, that's 
easy. But what about six, that's kind of goofy. 

Mrs. Sowle: You could have a six-person jury if you had a unanimity requirement. 

Mr. Norris: Sure, we have six-person juries. If people opt for that, I suppose 
you have to have five in agreement for a verdict. '!hree-fourths, wouldn't that 
be five? So mathematically, it doesn't work on six but we have a lot of six-per
son juries. 

Mrs. Sowle: It says not less than three-fourths, so five out of six is within 
the constitutional requirements. You couldn't have four out of six. 

Mr. Norris: No, but you could say that the General Assembly or the Supreme Court 
may provide for less than unanimous verdicts in civil cases. Reword that and not 
stick with a percentage -- that is another option open to us. I think we at least 
ought to consider it. I don't know 1£ we will want to make that change. Is there 
any feeling that that ought to be changed. Some states just require a majority, 
which in a six-person jury, you could have four or five or six. 

Mrs. Sowle: I'm not sure I would like majority unless you have fairly large 
juries. I'm not sure I can defend that. I think it may have something to do 
with how great the burden is when you have the burden of proof. That's usually 
there for a pretty good reason and you diminish the requirement somewhat when you 
say all you have to get in the jury is a majority of six. It seems to me you re
duce the burden on the person who has the burden. 

Mr. Aalyson: I don't know if you reduce the percentages on a larger jury because 
he has to persuade a greater number. If you were to amend this to change the 
three-fourths, it would have to be something in the nature of authorizing the 
enactment of laws to authorize the rendering of a verdict by a lesser number 
than unanimous, but greater than a majority, I assume. It could be done by going 
less than a majority. It's not as likely, I don't think. 

5424� 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 

• 



•� 

•� 

•� 

• 

• 

• 

•� 

•� 

.. 

• 

•� 

- 30 

Mr. Nemeth: The U.S. Supreme Court has never said what the minimum acceptable 
size for a jury is, in either civil or criminal cases, as far as I know. But 
they did indicate that there was a size below which they wouldn't go, because 
then the verdict would not be a produce of group deliberation. 

Mrs. Sowle: In the Williams case, with the six-member jury, was that a unanimous 
verdict? 

Mr. Nemeth: I think it either had to be unanimous or had to be five out of six. 

Mr. Aalyson: I donlt know whether Julius or Ann mentioned it, but this section 
has been construed to provide that the right of jury trial shall be inviolate in 
civil cases as that term was interpreted under the common law. Or did it mean a 
common law civil case? I'm getting back to my area of major interest -- workmen's 
compensation. Workmen's compensation has a constitutional remedy which deprives 
an injured individual certain benefits and rights which he had under common law. 
I assume a workmen's compensation case could not be a civil case? 

Mr. Nemeth: It is a civil case, but it is not a civil case of the type which 
existed at the time the Federal Constitution was adopted. 

Mr. Aalyson: I brought this up in the What's Left Committee. If we concede that 
a workmen's compensation case involves almost always a damage to the person, what 
reason is there to discriminate between one who is damaged not on the job and one 
who is damaged on the job with regard to his right to a jury trial to determine 
what the remedy should be? 

Mr. Norris: Is there no jury trial right in the constitutional language on work
men's compensation? 

Mr. Aalyson: No, there is not. There is in the statutory language, but it pro
vides for a jury trial only in the case of an injury as opposed to an occupational 
disease, which is the interpretation of the Constitution by the Supreme Court. 

Mr. Nemeth: In common law, was there a right of an employee against an employer 
for injury? 

Mr. Aalyson: Yes, if he could establish negligence, and there were the normal 
legal customary defenses, of course. 

Mrs. Sowle: But wasn't it a problem that he usually lost because of the assumption 
of risk? 

Mr. Aalyson: One of the defenses was assumption of risk. But he still had the 
right to sue and before a jury. The thing that concerns me is that although an 
injured individual now has the right to bring his case before a jury under work
men's compensation, the individual who has been subjected to an occupational dis
ease and is just as, and probably more often, more highly disabled does not have 
the right to go to a jury. I think that should be considered. I believe that 
we should consider amending this to provide that the right to trial by jury should 
be invtolate in civil cases, and use some language to indicate that that doesn't 
mean civil cases as they existed under the common law. 

Mr. Norris: Then you get into giving a jury trial in equity cases. 

Mr. Aalyson: Depending upon the language you use. An equity case is a civil case, 
it wasn't in common law ••• 
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Mr. Norris: If you use the term "conunon law" though, that excludes equity. That's 
the magic of the term "common law". 

Mrs. Sowle: I have a vague idea of the civil cases that we have been talking 
about and the term "civil case"s" is probably not frozen. In other words you use 
certain tests. Just because there is some new type of tort, doesn't mean you 
can't bring it within a term like this. 

Mr. Norris: "Product liability" for example. 

Mrs. Sowle: Yes. 

Mr. Aalyson: "Product liability" is nothing more than a form of a personal in
jury case. 

Mrs. Sowle: Craig, has that problem that you pose with regard to the occupational 
disease been argued on a federal Equal Protection theory? 

Mr. Aalyson: I don't know whether it has been. It has been argued in the state 
court and the state court has held that because the Constitution seems to speak 
of injury and occupational disease in separate classifications, that when the 
statute provides a right to a trial by jury in every injury case it is excluding 
occupational disease cases; therefore there is no right to appeal to a court in 
an occupational disease case. I'm not persuaded by the Supreme Court's argument. 
I think it's a specious argument. If you look at the Constitution, I think the 
Constitution was obviously not to differentiate between injury and occupational 
disease but to be sure that diseases were covered as injuries. The Supreme Court 
has made this different interpretation and has restricted appeals in occupational 
disease cases for conditions which oftentimes, it has been my experience, are 
much more disabling than injury conditions are. And you don't have the right for 
someone to make an appeal to a jury in an occupational disease case. 

I can cite you a parade of horrors, but I will give you a specific example 
to demonstrate why I think a change needs to be made. There was a case decided 
by the Supreme Court not too long ago, within the past 10 years, where an individ
ual suffered from silicosis. He was permanently and totally disabled and he 
died from the condition, or so it was contended by his decendants. During the 
course of his lifetime, his attending physician diagnosed him as having silicosis. 
He filed a claim with the Industrial Commission and the Industrial Commission 
caused him to be examined by a number of physicians who said that he didn't have 
silicosis, so his claim was denied. Before the appellate process could resolve 
it he died and the widow brought a claim for benefits. After his death, he was 
autopsied, and the coroner said no question he is suffering from advanced exten
sive silicosis, and there is no question that this has caused his death. Under 
those circumstances, the claim was filed for death benefits, the claim was sent 
out for review to a disinterested specialist. The specialist came back with the 
opinion that the man did not have silicosis and that was not the cause of his 
death. The Commission accordingly turned him down, turned the widow down. The 
representative of the widow filed an action in mandamus to upset this on account 
of its being an abuse of discretion on the part of the Industrial Commission. 
The Supreme Court said, sorry, we cannot upset this decision because there is 
some basis for the Commission's decision, to wit, their examining specialist who 
reviewed the file. Obviously there is no jury in the world that would have 
reached the decision the Industrial Commission and the Supreme Court reached, the 
Supreme Court not on the basis of the evidence but on the basis of a rule that 
they would not upset an administrative decision if there is evidence to support 
it. This is why we need a jury in my judgment. I have seen other cases, one I 
was involved in, where a fellow ran a cable into his knee. You can't believe 
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this, but he was turned down by the Industrial Commission because somebody said 
he ran it into his left knee when he ran it into the right knee. I remember 
his pulling his pant leg up and saying "Here's the blue hole, it was this knee".

• The doctor made a mistake. We had to go to court to a jury to change this because 
some doctor said the left knee. Sometimes the jury appeal is a very desirable 
thing, and I think it would be a desirable thing for us to consider making it a 
requirement in all civil cases unless you want to put a monetary limit on it. 
don't think that every $2 case should necessarily go to a jury. If you have a 
right to� sue, you ought to have a right to have the jury hear your appeal.

• Mr. Norris: Are you telling me that the OhiO Supreme Court has said that under 
Article I, Section 5, there is no right to a jury trial? 

Mr. Aalyson: No, I don't mean to imply that. The Supreme Court of Ohio has said 
that Section 35 of Article II, workmen's compensation, provides for compensation

• in case of injury or occupational disease. The legislature has provided that, in 
any injury case, either party may appeal an adverse decision to the court of com
mon pleas -- in any injury case. The Supreme Court said, '~ell, the legislature 
has said injury case. We think that they must mean only injury and not occupational 
disease becasue they are empowered to make legislation under the constitutional 
provision and the Constitution talks about injury and occupational disease. If

• the legislature says only injury, they must have meant to exclude occupational 
disease. Therefore, there is no appeal in occupational disease cases." 

Mr. Norris: But they never considered Article I, Section 5 saying that the legis
lature could not limit ••• 

•� Mr. Aalyson: No, as far as I know they have not. That's not to say they have not. 
That's why I was asking, has it been the interpretation of the Supreme Court that 
civil cases in Article I, Section 5 comprehends only a civil case such as existed 
at connnon law? At common law there was no workmen's compensation. That's why I'm 
saying maybe we should consider changing that to provide that in every civil case 
there shall be a right to jury trial, but to give the legislature the right to 

•� prescribe the basis upon which a verdict shall be rendered -- unanimous, or ma
jority. There is no reason to distinguish between disability caused by an occu
pational disease and disability caused by having a box fallon you, as I see it. 
Either one deprives you of a freedom in a sense. It damages your body. 

Mr. Norris: Why don't we instead put in a jury trial provision in the workmen's 
•� compensation section? 

Mr. Aalyson: If you can accomplish that you are going to do more than has been 
done by the legislatures for the past twenty years I have been in practice. We 
have tried it as plaintiffs' representatives without success. 

•� Mr. Norris: Would it be any more successful if the Committee recommended it? 

Mr. Aalyson: I don't know. 

Mrs. Sowle: Craig, I really think that sounds like a very nice federal Equal Pro
tection suit. That the person who has the occupational injury is being denied 

•� equal protection of the law under that interpretation of the state legislation. 

Mr. Aalyson: But the Supreme Court of the state refers to its own Constitution, 
and it seems to me you would be likely to have a federal judiciary say this is a 
problem of state constitutional interpretation and we will not mess with that. 

•� 
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Mrs. Sowle: State interpretation -- but what I'm suggesting is that you use the 
Fourteenth Amendment. You have to interpret the Fourteenth Amendment, too, and 
say that this distinction made by state law is irrational. 

Mr. Norris: My problem is in changing this section to accomplish your suggestion. 
I don't want to open the barn doors and end up establishing jury trial in all 
kinds of areas where we did not have it before and probably don't want to have it. 
There are a lot of cases where you are not entitled to a trial by Jury. We could, 
since we are talking about civil juries, recommend a change to that section on 
workmen's compensation. That would limit it and we wouldn't have any problem. 
It scares me to say "all civil cases" because I don't know what that means for 
sure. 

Mr. Aalyson: An equity case is a civil case, I should think. Why isn't it in
cluded here? 

Mr. Norris: The term "civil case" in this section here only pertains to the size 
of the majority. It does ~ not talk about entitlement. 

Mr. Aalyson: It says the right of trial by jury trial shall be inviolate. 

Mr. Norris: Then it says "except that in civil cases" so the term "civil cases" 
does not really modify whether or not you are entitled to it. Apparently the 
Supreme Court has talked about cotmllOn law. 

Mrs. Eriksson: There are several different interpretations. One is "at comnon 
law", the other is "any case you were entitled to at the time the constitutional 
provision was adopted", which is essentially the same thing, except in different 
states it might vary with respect to different types of cases. 

Mr. Nemeth: The state constitutional provision or the federal one? 

Mrs. Eriksson: The state constitutional provision, because the federal constitu
tional provision, with respect to civil cases, has not yet been interpreted. 

Mr. Norris: Craig, would you buy an amendment to Section 35 which guarantees a 
right to jury trial? 

Mr. Aalyson: I'd buy an amendment to Section 4123.519 which says "in all injury 
cases or occupational disease cases" ••• 

Mr. Norris: We can't do that here, but I don't have any problem with amending that 
other section. 

Mr. Aalyson: The problem is we have already gone by that. 

Mr. Norris: We can reopen that. 

Mrs. Eriksson: As a matter of fact, that was sort of held open because of the 
legislative committee and that is really in this report to be presented October 6 
by you. 

Mr. Norris: We can pick it up in our report. We've got other sections that have 
been addressed. This Section 10 has been addressed by the Bill of Rights Committee. 
We can address it again from the standpoint of our charge, which is civil juries. 
That would sure avoid a can of worms. 

Mr. Aalyson: Are there other civil cases in equity where a jury is not permitted? 
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Mr. Norris: Mandamus, and a long list of exclusions in small claims court.� 

Mr. Nemeth: Divorce procedures •••

• Mrs. Sowle: What about the family law, what about dependency and neglect, that 
type of thing? 

Mrs. Eriksson: This analysis of the Illinois Constitution is so succinct that 
it leaves a good deal out. It mentions workmen's compensation. It also mentions

• administrative process which licenses and regulates professions and business ac
tivities. It says numerous other exceptions are also recognized. 

Mr. Aalyson: There are a lot of exceptions. I was going to say "except for 
equity" but there are too many that don't involve equity. 

•� Mr. Norris: Katie, do you have any problem with picking up that workmen's compen�
sation section and putting that in there? 

Mrs. Sowle: No. 

Mr. Norris: I'm willing to fly with it, Craig.

• Mrs. Sowle: You're talking about a jury trial on appeal following an administra�
tive hearing?� 

Mr. Aalyson: Yes, it presently exists as to injury, which means somebody falling� 
down or somebody falling on him, as opposed to occupational disease, which usually�

• comes from exposure to some substance or condition.� 

Mrs. Sowle: Like "black lung", or something like that. But what does the Consti
tution do? 

Mr. Aalyson: The Constitution simply says in effect that laws may be passed to 
•� provide for compensation in case of injury or occupational disease. It doesn't 

say anything about juries. The statute then provides the right to appeal to a 
court in all injury cases and the Supreme Court has said that by reason of saying 
injury they have excluded occupational disease. 

Mrs. Sowle: But there is no specific section in the Constitution authorizing� 
• or taking away all jury trials?� 

Mr. Aalyson: No. 

• 
Mr. Norris: Let's recommend that then, writing in the guarantee of jury trial in 
the workmen's compensation section. 

All members present agreed. 

Mr. Norris: Now, let's go back into the question of the size of the majority. 
Do we want to leave that the way it is or do we want to provide that either the 
General Assembly or the Supreme Court may provide for something less than unani

•� mous but something more than a majority? 

Mrs. Sowle: We have not less than three-fourths now. It seems to me that unless 
we hear some arguments that this is not satisfactory, I don't see any need to 
change it. Except that you have pointed out that sometimes it's hard to come up 
with the right number. It has to be a multiple of four.

• 
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Mr. Aalyson: If you leave it at three-fourths, you've almost got to stick with 
12, 8 or 4. If you made it a majority or left it unanimous, you could go to any 
number. It would have been a good idea to have a flexible size for a jury, I 
suppose, if the idea is improved by making it even more flexible. 

Mrs. Sowle: Let me try to explain a visceral reaction. If you had a majority 
and 1£ the legislature could provide for lowering it to a simple majority, what 
effect is that going to have on the debate that goes on in the jury room? 

Mr. Aalyson: As one who has talked to innumerable juries in the early stages 
of his career, I found that they almost always begin by extensive discussion 
rather than a vote. 

Mrs. Sowle: They don't start with a ballot? 

Mr. Aalyson: Right. They want to talk. They are all somewhat impressed with 
their civic duty, I feel, when they walk in there and they usually start talking 
instead of voting. I don't know whether that is true in cr~inal cases. I don't 
handle criminal cases. But it has been my experience that they are rather jealous 
of their right to express their opinion and they want to do that before the fore
man starts writing on paper. They want everyone to know what they are thinking. 

Mr. Norris: What should we do? 

Mr. Aalyson: I'm kind of indifferent. I think Katie wants the three-fourths out. 
What do you feel? 

Mr. Norris: I think we have to make a recommendation. We have covered the subject 
and we have to at least say that we stick with it or we recommend a change. You 
can't just ignore it, because it has created some problems. Katie, would you rather 
not change the majority provision? 

Mrs. Sowle: All I'm saying is I'm not sure that I have heard a sufficient reason 
to go to the trouble of recommending a change and fighting it through. To do 
that you need to say, we think this is bad and full of problems, and I have yet 
to hear those. 

Mr. Norris: Then we will recommend no change in the majority procedure there. 
Leave it at three-fourths. So at this point, the only recommendation for change 
we have goes back to another section of the Constitution on workmen's compensation, 
unless there is a strong feeling that we need to provide again a change in who 
decides the size of the jury. If we do nothing, it stays the way it is and the 
Supreme Court decides the size, subject to veto by the General Assembly. 

Mr. Aa1yson: I think the Supreme Court is in a better position to get input from 
those who are interested and concerned about what the size of the jury should be. 
People who are concerned about the size of the jury are those who are involved in 
legal action. I think the Supreme Court would be better able to gauge the senti
ment of the group than would be the legislature. And also the Supreme Court is 
more concerned with expeditious handling. They are that body that has the most 
interest in the area and the greater opportunity for knowing about it, and the one 
most likely to make better decisions. Perhaps even more rapid change. 

Mrs. Sowle: I think that's precisely right. 

•� 
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Mr. Norris: Leave it alone. So what we are really saying is that Article I, 
Section 5 is recommended for no change. The only change we have recommended so 
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far in the area of civil juries goes to another section, workmen's compensation. 
If that is the only section of the Constitution we need concern ourselves with, 

• 
trial by civil jury, then I think we have probably covered that, unless, Katie, 
you want to recommend any changes in the proposed draft that we had this morning 
on remittitur or additur. 

Mrs. Sowle: No, I have nothing. 

• 
Mr. Norris: This morning we recommended no change in the draft. The last thing 
that we need to cover on civil juries, it seems to me, is the question of whether 
or not we want to have a dividing line on entitlement in terms of the amount in 
controversy. Is there a feeling that that ought to be done. 

Mr. Aalyson: I don't think so because I think that economic considerations deter
mine whether or not one will bring an action before a jury, and I don't think we 

• are in a better position to say what the value of that consideration should be 
than the person involved. You bring the action if it is to the plaintiff's economic 
benefit, you don't if it's not. I think it sorts itself out. 

Mrs. Sowle: There is one area in which I think this problem is kind of interesting 
and it is the area of libel and slander. Because there are times when a person

•� brings libel suits, for example, to vindicate his honor, without the expectation 
or even the desire of recovering money. Because you could get nominal damages, 
of course. The person in that situation may be very desirous of a jury and I'm 
not sure� that I would want to deprive that person of a jury. 

Mr. Aalyson: More than that, if you put a limit, he could immediately raise his

• demand to a dollar above the limit and avoid the limitation. I don't think it 
could be enforced. 

Mr. Norris: No change there, then. We will not be recommending a change on mon
etary amount to entitlement to a jury trial. 

•� Mr. Aalyson: We are concerning ourselves only with civil juries? 

Mr. Norris: Right, the civil petit jury. Criminal petit juries have been handled 
already by the Bill of Rights Committee. Okay, is there anything else that we 
need to raise in the area of civil petit juries? 

•� Mr. Nemeth: Would anyone like to make a recommendation for specific language change 
in that section referring to workmen's compensation? 

Mr. Aalyson: I could, I suppose. 

Mrs. Eriksson: I suspect we already have that in one of the drafts that we have 
•� considered before. 

Mr. Aalyson: It may be, Ann, but I think that more likely in other drafts we were 
trying to accomplish other things, and it would be better to limit it just to that 
one draft. 

•� Mr. Norris: At this point, let's go on to grand juries. I think probably the� 
best thing to do is have the staff draft something on that workmen's compensation,� 
and circulate it to the three of us who decide that's what we want to do. And if� 
we agree on the language, just plug it into our recommendation. We're going to� 
have to take a mail poll of all the members of this Committee to decide whether� 
they agree with the final version, but let's do that as a preliminary poll among
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the three of us to agree on the language. 

Now we have Draft #2 before us in the area of grand juries. 

Mr. Aalyson: What is a court of record? Municipal? County? 

Mr. Norris: Yes, both are. 

Mr. Aalyson: I don't know enough about the criminal process to be very helpful 
except maybe by questions. Who would determine in what court of record this in
formation would be filed, for the preliminary hearing and when it would be held 

. and would it make any difference from a standpoint of the protection of the ac
cused's interest? 

Mr. Norris: Absent us saying anything, it's going to be either the Supreme Court� 
or the legislature,whoever gets to it first. I don't know what the breakdown is.� 
Today, in the urban counties, it's the municipal court who holds the preliminary� 
hearing. But my understanding is that in some of these smaller counties, the� 
common pleas court holds it. Maybe county courts hold them all.� 

Mrs. Eriksson: I think county courts hold some. 

Mr. Aalyson: But you don't have any idea how it is determined? 

Mrs. Eriksson: By the General Assembly. 

Mr. Aalyson: If the-General Assembly determines, that's fine with me. I'm con�
cerned about the fellow who is brought in before the county court who is an ex-�
J •P., who didn't have any knowledge to begin with. But I think the General Assem�
bly would tend to guard against that.� 

Mr. Norris: It seems to me that the Supreme Court could usurp that anytime they� 
wanted to because it is the ultimate judge of what is a substantive right and what� 
is procedural, and if they decide that is procedural, they're "king of the hill".� 
But it is one or the other. We could say common pleas court, and I hope that is� 
ultimately going to be the result, either through the Supreme Court or the General� 
Assembly. But I don't know that in the Constitution we ought to say that.� 

Mr. Aalyson: If we say that, we eliminate the municipal courts. 

Mr. Nemeth: If the three-tier court system is adopted, then it would be all the 
more likely that it would be the common pleas court. 

Mr. Aalyson: As long as somebody is looking out for this and it isn't a 
total selection by the prosecutor. 

Mrs. Eriksson: No. 

Mr. Aalyson: The next thing that bothered me and I guess it always does is the 
use of the word "reasonably". Who decides what's reasonable? 

Mr. Nemeth: That's the language out of that California case. 

Mr. Norris: I like that language. I think it is an improvement over what we had 
th is morning. 

Mr. Aalyson: I like the language with the exception of the use of the word "rea
sonably". Why not "anything which tends to negate guilt"? Just leave out "reasonably". 
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Mr. Norris: You get to the point where you are probably putting the prosecutor 
under a heck of a burden to bring up every little nitswitch. That's probably the 
best we can do here. I have a question here. We talked about self-incrimination 
and privilege, and we've got that bracketed. What does that mean, Ann, privilege? 
Today can you assert privilege in a grand jury hearing? You can assert self-in
crUnination. 

Mrs. Eriksson: I don't know. 

Mr. Aalyson: The inference is going to be you can, if we put it in. 

Mrs. Eriksson: That's why we put it in brackets. 

Mr. Norris: I guess my inclination would be, we're really talking about limiting 
it to what you can do right now. If staff research indicates that privilege can 
be asserted successfully now, then I'd say leave it in. But if research indicates 
that's a rule of evidence and it is not assertable, let's leave it out. 

Mr. Aalyson: The person who holds the privilege is the only one who can waive it, 
not the person who is going to testify. Let's not go by that one so quickly. 
Let's suppose the practice now is to permit an excuse for not testifying as to 
privileged information. 

Mr. Norris: If we find that privilege is not assertable now and that disturbs 
you, then we can come back to it. 

Mrs. Sowle: I feel fairly certain, although I am not familiar at all with this 
area except that I have done in the past some research on the newsman's privilege. 
The newsman does not want to reveal his source to a grand jury, because that is 
going to hurt him in his relationship with sources. The issue has always been 
not can you assert a privilege before a grand jury, but is there that kind of 
privilege? In some cases, for example, there is a statutory privilege. I'm like 
Alan, I think we ought to let the staff look at it, but I'd be very surprised if 
we were to eliminate this. 

Mr. Norris: Let's see what comes up there. 

Mr. Aalyson: In privilege currently as we talk about husband-wife, physician-pa
tient, attorney-client, and that sort of thing -- this is statutory, is it not, 
rather than constitutional? 

Mrs. Eriksson: They are spelled out in the statutes, yes. However, whether it 
is also a constitutional right or not I don't know. 

Mr. Aalyson: But it is not spelled out in the Constitution? 

Mrs. Eriksson: No, it's not spelled out in the Constitution. 

Mr. Aalyson: The news people tend to go back to the First Amendment. 

Mrs. Sowle: With some success, but not much. 

Mr. Norris: The last bracketed paragraph, about lack of liability by the prosecutor. 

Mrs. Eriksson: That was just an attempt to deal with this problem. It strikes me 
that it is probably unnecessary, but we though we should present it to you so 
that you could make a decision.
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Mr. Aalyson: It would make it a lot more palatable for the people who might be 
opposed to what we are going to do, or what we are thinking about doing, if this 
were in there, I think. 

Mrs. Sowle: If this is in there, how is the provision enforced? • 
Mr. Norris: Serve a letter on the prosecutor is what you do. You say to the pros
ecutor, "I expect you to raise this in the grand jury hearing, and by gosh, if you 
don't that's not in the verdict". If I as defense counsel put the prosecutor on 
notice ••• •Mrs. Sowle: It's not inadvertent then.� 

Mr. Norris: Not inadvertent. In other words, that's the way you enforce it.� 
You put the prosecutor on notice and then it would not be inadvertent if he didn't.� 

Mrs. Sowle: Let's say he doesn't do it. What is the penalty?� • 
Mr. Norris: That would just quash the indictment. 

Mrs. Sowle: Let's say you don't find out that the defense doesn't know about a 
piece of evidence that the prosecutor has access to. The prosecutor doesn't present 
it to the grand jury. He finds out after he is convicted. Then what? • 
Mr. Nemeth: It might be the basis for a post-conviction remedy. 

Mrs. Sowle: But this says "does not impair the validity of the criminal process" ••• 

Mr. Norris: Again, the question becomes, is the omission "inadvertent", a nd if •you can prove that he knew about it, it's not inadvertent. 

Mrs. Sowle: Okay. 

Mr. Norris: Let's leave it in. I think Craig is right. •
Mr. Nemeth: If anyone has any suggestions for improving that language, I'm sure 
we would both be very happy to hear it. 

Mr. Aalyson: It seems to me that maybe you ought to say "the inadvertent ommission 
by the state to inform the grand jury of evidence" which is what you compelled 
them to do earlier. • 
Mrs. Eriksson: Instead of "inform the grand jury or the court". 

Mr. Norris: Yes, and since we picked up either a preliminary hearing or a grand 
jury hearing, you may want to rework the language a little bit, because that tends 
to be a little repetitious. I like that "impair the validity of the criminal pro •
cess". Any other comments on the draft? 

Mrs. Eriksson: I had one other very slight problem in the second paragraph. In 
the first paragraph you say that felonies shall be prosecuted in such a ·fashion. 
Then in the second paragraph you say that in the absence of a grand jury hearing, 
an accused has the right to a preliminary hearing. In my last reading over of • 
this it occured to me that that might be a person accused of even a petty misdemea
nor, a right to a preliminary hearing. 

Mr. Norris: Yes, you are right. 
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Mrs. Eriksson: We might expand it to say "a person accused of a felony".� 

• 

• 

• 

• 

•� 

•� 

•� 

•� 

•� 

•� 

Mr. Norris: Yes, !'a person accused of a felony has the right •.• ". That might 
not refer back to the armed forces exemption. Maybe you need to say "in such 
felony cases, in the absence of a grand jury hearing ••• ". You want to make sure 
that the military exemption still applies to that second paragraph. Any other 
comments on Draft #2? If not, I assume that we are recommending the adoption of 
Draft #2 as suggested for amendment, and that includes the decision by staff on 
the privilege language. Anything else that we need to take up in the area of grand 
juries? Okay, why don't we go forward in this way. We will ask staff to first 
advise us on suggested language on the workmen's compensation section. And then 
at the same time advise us of what they found out with "privilege" and circulate 
that to the three of us in a Draft #3 for this. Then we will let them know by 
telephone of our agreement or disagreement and if we can't agree by telephone, we 
will have another meeting. Once that is done, the agreed form of our report, 
when agreed on by telephone, would be circulated to all members of the Committee 
for a ballot. That would essentially end our work, and that would be our recom
mendation. 

The meeting was adjourned. 
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JI. DEFl:NSE OF THE GRAN)) JURY • 
To: Constit.utional Revision Committee 

FroJII: nicharJ B. HcQuadc, ,Jr., Prosecuting Attorney of Pulton County, 
Oh i.o, and Pres iden t Elect, Ohi° Prosecut ing At torneys ·fI~ :;;0d at jon. • 

Mr. Chairman and Members of the Commission: 

In Ohio, the grand jury is created by the State Constitutjon in 

Article I, Section 10, which provides that no person shall b0 held • 
t.o� answer for a capital or otherwise infamous crime unless on 

presentment or indictment of the grand jury. The Constitution goes 

on to state that the number of persons necessary to constitute a grand • 
jury and the number neces s a ry to concur in an indi ctmen t shall h(~ 

determined by law. 

We understand that this Commission proposes to alter the grand jury • 
system as follows: 

1.� that indictment by grand jury shall only be mandatory 

in� cases of impeachment, cases arising in the armed • 
forces of the United States, or in the militia when in 

actual service in time of war or public danger, capital� 

offenses;� • 
2.� that all other cases be prosecuted by information with� 

a preliminary hearing in a court of record to determine� 

probable cause, except if a grand jury is demanded by� • 
either the accused or the prosecuting attorney; 

3.� that counsel may be present on the behalf of any witness 

testifying before the grand jury; • 
4.� that at grand jury, the prosecuting attorney is obligated 
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• 

• 
The J:J('llIhers or the Ohio Prosecutjng i\ttfJrncys /\ss0cjat.lon tl;;,rec 

h'i(1) tllc~~c 1'.0;115; l!O\v('\,CY, tho ch;ln~es, as no\\' proposed. h'ould so 

a 11 C~ r 1 I J C' g land j 11 r y s y s t C])1 a s to nI a k e t hi S 11 0 b 1e i 11 S tit 11 t} 0 i1 of 

Li I!I i Lcd valll(~. .I t j.5 CUT purpose in this paper to indicate the IHO~)lcn~-

• 

• 
(If the m~l(] P:'osecutinj~ Attorneys ASSocLation is in opposition to an~: 

In addition, our associ8tion \\'()uld hkc 

t () !' ,1 t f 0 n: (l r d 1 an ~: U [I fJ, ewh i c J) \If 0 U 1 d e f fee t u ate y () U r goa 1 s vd tho u t t h 8 

un:\('cl.'j'1 :1111 c def(~cts t}lat the proposed c1Hm~:es 'h'oulc1 create in the 

f',r::!Jd jury system.

• 1\11 understanding of the evolution of tllc grand jury system ]5 

• 
I1Cl'l'S,;;lry to ;lJ1Y study aimed at changing its J'ole. 

'!raditjol1ally, the grand jury alo11e had the power to indict and 

iniU;lte prosecution. Tt co u 1d d 0 s 0 0 Jl the h ;:\ sis 0 f j n for lJl a t ion 

;)Ullli l'l'd through its independent invcstipation or in conjunction h'ith 

• 
the prosecutor. I n t lw he ginn i 11 g i t h' a s not i n ten d e cl t hat the f' ran J 

• 

jll1'y fulfill a protective function. The grand jury that er1erged f1'Ol:1 

t11> i\S~:l"',C of CIClrt:ndon in 1166, \,'as designed sole)' to fulfill an 

"T\vclve of t.he mor~ l:I\\'ful men of the hunched" 
(, 

\\cr~' l'l~quired to make a sworn presentment of aJ] felons. In time, this 

• 
:H'Ctl-",tory roJc devclored a protective aspect, since no citizen can be 

illdi(tl'd by the p1'(1Sccutor alone, nor call any citizen be indicted l\~' 

till' g~';tl\d jury without probable cause. This later protective funct iOll 
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developed and grew from a need to protec.t both t.he jurors ;l~~'\ t1'c • 
id'iv:It(' l:itizCIlS from roy,d opro~iti.O]l in England. 

Both t]lC accusatory and protect.ivC' functions that under! Ie tJ~{' 

carly' gr:\Jltl Juries ""erc lat.er emhod.i.ec1 in the rifth i\merldl11("'d O~ the • 

Illdted St:ltcs Constitution and in Article I, Section 10. cl th'hlo 

Con:-.titlllion. 'So it is today, that a person PlaY not be p'Lt"',1 lli 

jeopardy of a felony prosecution without the right to have a hody • 
of cjtizeli.c.~ fjnd it probnble that he committed the nffense charl'l~d. 

;\nd .If the grand jury finds otherwise, the fact that the)' investigHtf'J 

tiJ(.' citizen is held in secrecy. • 
1.� SIIOULD J:.1DICTMENT BY GRAND ,JURY BY: CONFINED ONLY TO CAPIT1\L\ND .\ 

LI'IITEll ~WMBLR OF OTHlm OPFENSES? 

Wh:lc cap-ital offenses dcmanJ the ultimate penalty, life it~clf, 

1h(' sentcIlces for other felonies may involve extr<:me deprivation of • 
freedom, ] i berty and property. For ins tance, the penal t)' f lH vi 01 a t i on 

of Section 2903.02, R.C., murder, is imprisonment for an inJ~finit(' 

term of fifteen years to life. The term for imprisonment for a felony • 
of the first degree, like aggravated burglary, rape, and manslaughter, 

.Is from seven to twenty-five years. The sentences for felonies of thQ 

second degree, such as felonious assault, robbery and burglary, IS from • 
five to fifteen years. The sentence for a felony of the fourtll degree, 

the 10Kest felony category, is fTom two to five years. 

•If the grand jury is to serve a protective function for the citizens 

of Ohio, then it is logical that its scope should not be limited to a 

small class of cases: but rather that its protective function shoul,t •encompass nl1 cases in \v-hich a substantial deprivation of 1 i hC'rty or 

property is involved. 
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111 ( I ('(' '!, t Ii (' g r :lTl cI .i 11 Y Y t;-; ;J cell ~; ;1 1 n )':'- f II n eli 0 J I J S i JJ:]J 0 r t ;) n t t 0 

• 
" I'or II () 1 r (' (k I co s :,;1 y or n (; ,~l Ii? (' 11 1 -;,-, 

dUllC'. 

• its ~: I :1 \' i t y' • In the (ICCUs;ltory function, the ~1.J';lnd jury by i1'.; 

!'\;I1l,in:lt Inn of h'itncsse~ is jn an excellent po~'.it ion to (\C'teYni))e the 

i 11 tell t II' j t h whie h the cr i ],1 C h' ,J S C0 nlm 'j t t c: <.l, t h (' fI ann C' r j n h it i c h j r \', (l S 

• C() I' III j 1 t l'd , un d de t e ym inc t 11 (' de g r c (' of t lH~ 0 f fe· n s e . This is true 

h(,C clll " (' j t s pro CCe d i 11 g s, \1 n 1 ike apreli 11l ina Ty 11 car i n g, :l r c, sec ret . 

The prosecuting attorney fcel.s free to expose his eBtire case to the 

• jllr,,))~;: \,'hile by contrast, at an open preliJn ili(lry h(31'il1)', it L; 

C(11:11J'()~1 pr;lct;cc to put on as little of the Statc;'s case (1~ possible. 

Iknc(', 111(' j:HI~~c LIt ,] preli:'ljnary hearing has tJ:e gross outl LIlC' Df 

• [!ie C:lSC upon ,dJich to decide proh:Jb1c (;:IUSC', but he lacJ~s a c01;p1C1(> 

rc(nld i"roJIl \I'hieh te, pwke 1cfillcments as to t]le degree of the crime 

ClIIJ :11l' intent of the accused. 

• 'j'lw argUlaents in favor of liJ1liting grancl Jury indictments 1'11.1';t, 

• 
of 11('\'l''-),',1ty, Ile h;J.sed on fi.scal economy and the speed of criF:inal 

But here, we arc concerned ,dth fairness to hoth tLe citi~c:l~; 

l)! I'],ic' :iJlcl the :lccused. Ilemanding grand jury indictments El ca~cs 111 

I, I, ; l; 1! i (' : ICC U ,-l e cl 's 1 i f e i~,; III hal a 11 c e, de PI () n s t r:l u~:-: abc 1 i e f 1 nth c' 

Th j s (' f fcc t i v en (' :::; S 5 h 011 1 l~ n 0 1 h c

• i'lil~~i:-·,tlid L'r those \",ho Cace jncarceT,ltioll for long P("i'-j<l<: ;!;!'': 

'-,III':l:lnl jal fin('s. 

• j 1I ,1 1 \-- V S \' s 1 e l'l • The y don 0 tal t crt 11 ereq u.i r ('mC Jl t S 0 1- Sec t jon 2 ~i4 5 . 71 , 

h:. t: .• hit i ch reads in mateTi a 1 part: "a peT son (l g (1 ins t \\- hom a c h a r [', c 

pC [clony is pending: (1) sh:111 be accorded 3 prcliminClry hC'e.tTin,rr hith5n

• 
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I:> <1~I)'S after his ,)Trest; (2) shall be brought to t1'i<11 \dthin :-:-0 ILl\'<'; 

,lft(~r hj.<; arrest." Hence, under the new language' the requcqCd~r,ll)(j • 
.illry \,'ould still have to he held ,..,ithjn 15 clays as is nOli' TI.',,!llircd. 

if (lIe IP'aIHl .iury proceedings arc to take the place of a prel inin:l1y 

!H'itrinr:: lIO} h01J1d the proscribed time in which the trial 111ilSt ;-.1;111 • 
b I • il 1t ere d . The, t i Il1 e i n \I'll i c 11 itt a 1< esaca ~ eta goth r 0 u~,!~ t 11 e 

criminal justice system, thus, has not been affected. 

•lJupJjcation is inueed present in the current system. The Ohio 

Prosecuting Attorney's Association agree that ull\\arranted duplicltic'll 

should be eliminated. The procedure now in force requires the •prosecuting attorney, once he has demonstrated probable cause at a 

pT('lilitinaty hearing, to again present the matter to a grand jury', 

Til i s double effort is llJ1\·:arrantC'd unless [allowing the pre1 j,~inL: :'V •h (' (l r i Jl g nc \" e v idenee a ppear 5 t hat \oJ 0 U 1 d a f f e c t the gr avi t y a .f t }H' 

crime. Hence, in the majority of such cases there appears to I~r no 

Tcnson why the preliminary court ShO\11d not bind the case directly •to the COJ1Il1lOn Pleas Court for trial. 

For this reason, the association proposes the followin!: alternative 

language: •A criminal charge shall be initiated by complaint, 
information or indictment; when a charge is by 
complaint or information, the accused shall have 
the right to a preliminary hearing in a court of 
record to determine probable cause; unless prior to 
the preliminary hearing the accused has been •indicted. If at preliminary hearing the Court� 
find~ that there exists probable cause that a� 
crime was committed and the accused committed� 
the crime, the accused shall be bo~nd over to� 
the Court of Common Pleas for trial heforE' a petit 
jury; unless either the accused or the state demand •of the Court of Common Pleas that the case:' be 
presented to the grand jury, which demand shall be 
granted as a matter of right. 
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•� JJ(lh'cvC'r, a'l] durJicat.iol) i~; !lot unwarrnllteJ. With SOlliC frequcncy,� 

• 

a p]'(J<,ccutillg :lltol'ncy \dll have the Court rule ilgaiw:,t th(' ~~t:11(' ilt 

1 h (' P rt' 1 i ,: lin if r)' 11 car j n!': (l 11 c1 yet, the !', ran c1 j II r y h' i 11 i Jl (lj c t t 11 C Cl C <: II ;; c~ d . 

Jhi· illdictrllcnt Hill rc's~111 in citll;:;r a plc;j of :;1.111ty :is cl)1tr)~c(l or 

aCt) Ii V j eli 0 n (l t t r i ;11, t hUS de 11\ 0 ns t rat i n~~ the 11 U 111 1111 f ,11 ] i b j 1 i {\ U C 

:' ';in;",lc jud/J,c. The proposod changes houlc1 c1i]1)1.11ato this s;1fr"'l1:ln1 

•� (lI~idnsl human en'or. {In(lr~r the proposals, oncc the judge has fOUllO� 

• 

n0 p r () 1> a 1> 10 c au set the l'e i s no pre sen t mcn t to a gran d j ur y 0 l' :1 ppea 1 

jHcI"ic1ed b)' which the prosecuting attorney can rectify the misUlke. 

Nor do the proposals allow for the flexibility necessary to present 

ev}c]c:nce discovered after the preliminary hearing to the granJ Jury 

in orc1c'r to reclllce or retise the degree of tIle original charge. 

• t\dditionCll problems 'dth the <1mbiguous langunge of the 3J11cndrn('nt 

are apparent to liS. To "'horn does the accused or the state make their 

demand for a grand jury? Assuming that it is the Common Plea~ Court, 

• does the court have any discretion in granting the demand? This 

COJ1l11dssjon has indicated that the granting of a grand jury is to be 

mandntory, btlt this int(;;r:t is not indicated in the present languare. 

• Would the pro5ccuting attorney be able to make a blanket demand for 

a grand jury in 311 felony cases within a given year; or in the 

a1 ter.nativc t establish a YOlltin~ policy of del11anding a grand jury on a 

• case by case basis for all felonies? At the end of the sentence under 

exam i 11 a tion dangle s the phrase " ... as provided by law. ,; What doc s 

this phrase mean? Does it only refer to the fact that the legislature 

• can make adjustments in the time period in which the demand must be 

made; or is the fundamental right of the accused and the state to 

Jcmnnd the protection of a grand jury going to be subject to the 
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vag:lries of the changing political winds that blow through the 

l('pj~lntllTc. Certainly such a basic constitutional right should • 
La Vl' a f i fin l' r f () Ull dat ion. 

III 

The ahove arc some 

the lan.l.:uage of the 

of the maj or amhigui tie~ and prohl CInS \-:f' ~(,'C 

~. 
current proposals, but perhaps the JI1r).Q d:l11ge'rolls 

. 
:hall!?C .is laten. The commissions' amendment ,,'ould abo]i~h the' :,('('r('t 

jndictment. 

grand jury, 

Since the prosecuting attorney would have to demand a 

he would apparently be required to caption his demund as • 
tll(' State vs. a named accused. Thus alerting the suspected felon. 

who is still at large, to flee and placing the public onus of a 

crinlinal charge upon the citizen who is ultimately not indicted. • 
Th:i.:" onus woulu be particularly cmbarrassing to public offjci~lls "'ho 

the grand jury ded de should not be indicted. The secret ind i ctrnent 

is nccessary for tIle protection of the individual citizen suspected • 
of a crime on the one hanu, and the general public's right to 

thorollgh criminal investigation on the other. The loss of the secret 

indictment would seriously hamper the grand jury from effectively • 
investigating the suspected criminal activity-particularly the 

conspiratorial crimes of organized crime. 

Secrecy is in fact the reason so many misunderstand the function 

'. 
• 

of the grand jury and some are even mistrustful of its proceedings. 

However, secrecy is the essential benefit of the grand jury 

to the preliminary hearing. 

as opposed 

• 
The modern justifications for grand juries secrecy include: 

1. To prevent 

and arrest 

the accused from escaping before his indictment 

or from tampering with the witnesses against • 
him. 

2. To prevent disclosure of derogatory information presented 
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• indictcd.� 

~. To ell courage Clllllpl;I,illt~ and h'itnf>sses to C(11'lC hefor"� 

• 

•� 11. To encourage the grand jurors to engage in uninhal'l t :,tcd� 

• 

:invcst igat ion ,\TId deliheration by barring disclosure p! 

t h '"' j r v0 t cand C' 0 mm en t s duri 11 g the pro ceedinp; . 

L\' contrast the prcJindnary hearing requires the fi11n:: c'l;l 

• 

COJ;\')iaint, the al'r<~st or summons of the defendant, and the ;iitl'TldE'd 

!1otori(·ty. Rear in mind that the filing of a complaint 31111 th:' 

dnt·.~rmjnat ion of probable cause at fl preliminary hearing lJl\',,'i\'cs 

the j t1dJ~mcnt of the prosecuting attorney and a judge, ",hl'r('a:~ the 

• 
i~~·ll;tnCe of an indictment requires the collective judgment of nine 

(~) grand jurors. 

•� 

T11 0 sec r j tic a 1 0 f the grand jury, pre fer pre 1i min ary hl.:';11" i ng a ~
 

a mode to discovering thC' state's evidence against the accused. Prior� 

to January], 1974, that argument may have had some validity. Today,� 

ho~cver, criminal Rule 16 demands that the prosecuting attorney provide 

the dpfendant with statCJ11ents of the defendant or codefend:mts, includir:g 

• SUllllllaries; a copy of the defendant's prior record; t.he right to 

inspect, copy or photograph any hooks, papers, documents, p}lotographs, 

or Dth~r tangible objects within the custody or control of the state; 

•� the right to inspect and copy any results or reports of phy~ical or� 

mental examination or scientific tests or experiments in t.he control� 

of the state; the names and addresses of all witnesses which the state� 

•� intends to call at trial; and any evidence favorable to the defendant 
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withi.n the knowledge of the prosecuting attorney. Rule 16 al :;'.: allows 

th r! court to make an in camera inspection' of any Nitnesscs I st;l~'t'liit'nt, • 

after di rect examination, and to turn over to the defendant :lP;' 

statement that is inconsistent. In addition, Rule 16 (3) requires 

the defendant be provided with a copy of the testimony of t~c defendant •. 
• 

~

or codefendants before the grand jury. Further, it should be no~ed
 

t.hat once the pr'osecuting attorney has identified the names and� 

alldresses of the witnesses to the defendant, the defendant' 5 counsel� • 
is free to talk to them and take his own statements. 

Opponents of the grand jury system also argue that the protectjve 

function of the grand jury is immaterial because it is a "rubber stamp" • 

for the prosecuting attorney. This argument presumes that pTo~ecl.ting 

attorneys arc over zealous, and present for indictment cases In which 

the evidence is slight. This position assumes further that the • 
prosecuting attorneys are self-destructive. It is absurd to think that 

. a prosecuting attorney would seek an indictment in a secret proceeding 

knowing he will be soundly defeated in an open trial. Obviously, • 
indictments may be presented by a grand jury in cases in which evidence 

, 

is slight and the presumption is not great. But two factors should be� 

kept in mind:� • 
1. The grand jury does not function to determine 

, 

the guilt or innocence of the defendant, but 

only to determine whether probable cause exists • 
that a crime was committed and that the defendant 

committed it. 

2. The prosecuting attorney does ,not function as a • 
juror making a determination of probable cause. 

His function is only to present the evidence, and 
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• the grand jury is the final arbi tel'. To be sure, the 

prosecuting attorney has a screening function, but 

that function is normally only exercised where there 

• is a paucity of evidence on criminal conduct. 

Statistical data indicates that the grand jury has functioned 

effectively in screening cases and failing to indict on unfound

• cllarges. A study was conducted by Dean Wayne Morris of the University 

of Oregon Law School. After an exhaustive study of perhaps 8000 

presentments for indictment and an extensive questionaire sent to 

• prosecutors and judges, Horris found that in 5.15% of the cases 

the grand jury disagreed with the disposition recommended by the 

prosecuting attorney. While the percentage may seem low, it translates 

• 

• into near] y 400 cases involving citizens in which there was no I:yubber 

stamp.11 Tn New York, in recent years, state grand jurors have refused 

to return indictments in approsimately 9% of the matters submitted 

for their consideration. For instance, in 1970, the number of total 

defendants considered for indictment were 39,019, the number of 

indictments returned 30,545, the number of no bills 3,457, the number 

• 

• of youthful offenders 2,196, and the number of cases returned to the 

preliminary court was 2,821. 

In 1973, a survey of nine prosecuting attorneys making up the 

• 

executive board of the Ohio Prosecuting Attorneys Association revealed 

that out of 2,998 presentments a total of 400 no bills were returned. 

Thus, in the nine Ohio counties represented, 12% of the presentments 

resulted in no indictment. Mr. William McKee, the Prosecuting Attorney 

of Richland County, indicates that in 1972 there were ISS presentments 

to the grand jury in his county. Of these 155 presentments, indictments
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\,'eyc' returned in ]12 cases and there \\'erc no bills in 43. In the 

[olloldng year, 1973, there were 108 presentments to the Richl;lT1d 

County Grand Jury, of which 78 resulted in indictment and 30 ended 

up as no bills. It should be noted, that in 1972, sixtcen of tlw 

no h i.] 1S l,ere secret, an d t hat in 1973 s evcn 0 f the 11 0 h:i 1 1~ l\' e r (' 

secret. llence, the grand jury not only saved 23 citizens froJ!l 

the burden of criminal prosecution; but. also, protected them from 

the onus of a puhlic criminal charge. 

Critics of the grand jury point to the statistics such as we 

ll:Ive cited as an indication that the grand jury is not doing its 

job. On the contrary, the fact that prosecuting attorneys convict 

nearly all of those indicted is an indication that the prosecuting 

attorneys are doing an admirable job of screening the cases prior 

to presentment to grand jury. In addition, the grand jury lS 

performing its traditional function of eliminating other cases of 

questionable value from the indict~ent process. 

The grand jury detractors also argue that evidence, inadmissible 

at trial level, is admitted before the grand jury and may be considered 

in presenting an indictment. This argument ignores the traditional 

investigatory function of the grand jury. 

The investigation of crime by the grand jury implements a 

fundamental government role of securing the safety of the person and 

property of its citizens. The role of the grand jury as an important 

instrument of effective law enforcement, necessarily includes an 

investigatory function with respect to determining whether a crime 

has been committed and who has committed it. When the grand jury 

is performing its investigatory function into a geneTal problem area, 
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•� 
society's interest is best served by a thorough and extensive investi

•� gat ion. A grnnJ jury inquiry is not fully carried out until every 

rlvailablp clue h~3 been run down and all witnesses examinee ill ('\'crr 

proper way to finll out if a crime has been committed. Such;tn Jll\'eS

• tigati0n may be triggered by tips, rumors, evidence proffcreJ by the 

prosecuting attorney, or the personal knowledge of the grancl .i tirol's . 

.'\nd it is only after the grand jury has examined the evid(;J]r:e t!;dt a 

• det.ermination of whether the proceedings will result in an indIctment 

can he made. Tratlitionally, the grand jury's sources of information 

are widely drawn and the validity of an indictment is not affected by 

• the character of the evidence considered. These principles ha\'c been 

up}Jcld time and time again by the Supreme Court of the United States. 

foOT instance, see Branz~urg-!..:.....Hayes, 408 U. S. 700, 92 Supreme Court 

• 2665; Cos!ello v. Unit:..ed States, 350 U.S. at 364, 76 Suprer.1e Court at 

409; and United States v. Calandra, 414 U.S. 338, 94 Supreme Court 613. 

Inadmissable evidence is not without probative value and the 

• grand jury's function is investigatory not adjudicative. Such evidentiary 

rules, for example, the inadmissability of heresay evidence, are rooted 

in and dependent upon an advisary proceeding, and indeed, the heresay 

• rule is riddled with exceptions. Further, any infringement of the 

accused's rights may be remedied by operation of the exclusionary rules 

at trial. To make such rules of evidence applicable to the grand jury 

• would place the burden of applying them on the lay grand juror and to 

subject their judgment to the court's review. This practice ~ould 

cause dilatory preliminary trials on the evidence and enable the court 

• to impinge on the independence of the grand jury. 
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•� 
1I. SHOULD ALL GRAND JURY WITNESSES HAVE THE RIGHT TO THl:, ,'IS";) STANCE 

OF COUNSEL 

Tl,e tniditional and prevailing rule is that grand jUl')' ~';it:)l':<;('S • 
rna:,' not be accoTflpanied by counsel during his interrogation. Again. 

\H~ ::;}Iould paint out that the grand jury is an institution cf i.m·("osti.· 

gation rather than one of prosecution. To permit cOllnsel f~;':' \.it:)!"5~e'j • 
at grand jury proceedings would disrupt traditio:>al c~-.l~'.:T:~~,~ ,:',ti.:rc of 

the proceedings and would cause intolerable delay. In :id(!itl"l'l, the 

piesence of counst'l would breach the secrecy of the grand jury .d,ile • 
it js still in session and pose ~he threat of fl single at;:OtIl!'.\' rCl")fC

SCTlting coconspirators, being able to tamper with the testimony. The 

presence of counsel at grand jury is unnecessary in light of t~lc pro~ • 
t~ctive tradition it serves, and if a witness' rights are abl1~crl. the 

...'itn(:~~~;. of C,(J11rSe, has the opportunity to exho:H'rate J:i!T!~elf :l~ ~rial. 

Moreover. the presence of counsel representing a lvitness IS incon • 
si::itcnt with the pre\yailing rule that any eVidence, '''hcther or Ii';'.: 

admissable. may be considered by the grand jury in performing it's 

investigative function. • 
Bear in mind that the traditional privileges and proscriptions 

of the Fifth Amendment apply to grand jury proceedings. A witness may 

not be compelled to testify against himself~ In addition to the • 
privilege against self-incrimination, the grand jury may not invade, 

th~ statutory privileges between husband and wife, confessor and penant, 

physician and patient, lawyer and client. • 
Further, immunity from prosecution, at least on the basis cf his 

testimony, mny be ~ranted to a witness in conjunction with hi~ grand 

jury interrogation. 'The witness may be granted either "transactional • 
immunity", barring his further prosecution as to the transaction upon 

which he testified, or the more lind ted "use immuni ty", which grants 
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him iremunity from the use or derivitive use of his testimony in a 

• 
prosecution against him. 

III.� SHOULD THE PROSECUTING ATTORNEY BE COMPELLED TO PRESENT EVIDE:\CE 
THAT TENDS TO EXCULPATE THE DEFENDANT AT GRAND JURY PROCEEDINGS? 

•� This requirement to present exculpatory evidence places upon the 

prosecuting attorney the burden of making subjective judgments as to 

what is beneficial to the accused. This decision must be made without 

•� knowledge of the defense's theory of the case. Nor do the proposals 

provide any effective means of enforcing this provision. In fact, this 

requirement is not enforceable unless the process is to be sadled with 

•� dilatory evidentiary appeals. We would recommend that this requirement 

be� deleted. 

It is only prudent that the prosecuting attorney make available 

• eviJ~~ce to the grand jury, since there is little value in an indictment 

11 it 111.5 IlO possibility of leading to convictions at trial. This 

willingness to disclose evidence to the grand jury results from the 

• fact that. the proceedings are secret. 

Further, this requirement loses sight of the limited function of 

the grand jury. The grand jury does not determine the guilt or 

• innocence of the accused, nor does it determine the nature of or 

severity of the punishment. Its sole considerat.ion.is whether a crime 

was cOl'mitted and the probable cause that the defendant committed the 

• criMe. The advocates of the requirement are confusing the looser 

"probable cause" standard to accuse an individual of a crime with the 

nlO reo rc s t r.i ct i ve "beyond a reasonab Ie doubt 11 ,s tanda rd req ui red to 

• find an individual guilty of a crime. 
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~t i3 precisel)' because there may be probable cause to indict) 

a"'1<1 vet, reasonable doubt as to guilt that a trial is conducled • 
ff'11~1;dng an indictment. It is, therefore, inappropriate that thr: 

grnnd jurors, as this requirement implies, should invade· the domain 

of the petIt jury. Rather, at trial the defendant has CiJ1plc- oppor • 
tU~\l t \' top rc sent any evidence ',hich is favorab Ie to his cause. 

Jr. crJ~JCLUS 10:\ • 
T1H' Ohio Prosecuting Attorneys Association agrees that um,'arrantec 

Juplicatton of effort and delay in processing a case through the 

cril"i~nl justice system should be eliminated where possible; but the • 
mr.~mlH'1·s ()f the Association oppose these proposals, because they will 

1Wt a,:co;'1plish the stated goals, nor has their implementation bec~l 

'ill~;1 ~Fi'c',i ('ll any other reasonable grounds. The proposed language ,. 
is q:~·b:.~··Jr::J:,b andfn]l of l~tent dangers--thc elimination of the- s('c-re: 

llldlrt::"::lt and the lac1~ of a, correction for a judge's erroneous 

dc~' i~; i.on that there is no pl"obable cause. • 
Whrn the fact that approximately 12% of the pres0ntments to Ohjo 

grand j'.ll·:es result in no bills is coupled with the fact that in C.\CE-SS 

of S~~ of those who are indicted are convicted, it is apparent th~t • 
tht~ truly ir~nocent have little to fear from the present system. The 

"rul',]:-'n stamp" theory is not only unfounded, but based on a misul>!er-
I

~;LHI,!i'l!-i :lS to the purpose of the grand jury. The discovery \\'h:ich :.
I 

.lcfc'I~~'> :·~ttorncys rightfUlly desire is accomplished through CriininaJ 

inS~,ltutions of long standing, such as the grand jury, requite 

\1,OJl'I(l,btiol'l. to contemporary circumstance. For this reason the :
I 

I 

I. 
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Association proposes that those cases in which probable cause h3~ been 

found tit the preliminary hearing should be bound directly over for

• trial. This change would reduce the workload of the grand jury by at 

least half and reduce double effort. Thus, meaning the majority of 

cases \dll be handled by preliminary hearing alone. 

• 

• But that which is of long standing is proven. The burden of 

proof should be on the advocates of change. Their offering should be 

more than ambiguous language that does not effectuate their stated 

• 

goal. Both the accused citizen and the society in general is entitled 

to the continued protection of its collective judgment in these days 

of increasing concern about crime. 

• 

The Ohio Prosecuting Attorneys Association and:its members for 

the above reasons oppose the present proposed amendments. 

Respectfully submitted, 

• Richard B. Mcquade, Jr. 
Prosecuting Attorney of 
Fulton County, Ohio and 
President Elect of 
Ohio Prosecuting Attorneys Association 

•� 

•� 

• 
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To: Cemmittee to Study the Grand Jury and Civil Petit Jury 
From: Constitutional Revision Commission Staff 
Date: September 15, 1976 
Re: Remedies available to the court of appeals in cases of excessive or 

inadequate damage awards 

Two questions are to be answered relating to a damage action tried to a 
jury, in which the defendant's liability is established and which case is 
appealed: 

1.� Can the court of appeals weigh the evidence, conclude that the amount 
of damages awarded by the jury is "against the manifest weight of the 
evidence", and enter a different judgment? 

2.� Can the court of appeals remand the case with instructions for retrial 
on the issue of damages alone? 

The court of appeals' function in determining whether the trial court did 
or did not commit prejudicial error is governed by Rule 12 of the Rules of Ap
pellate Procedure. Rule 12(C) provides: 

In any civil action or proceeding which was tried to the trial 
court without the intervention of a jury, and when upon appeal a 
majority of the judges hearing the appeal find that the judgment 
or final order rendered by the trial court is against the manifest 
weight of the evidence and do not find any other prejudicial er
ror of the trial court in any of the particulars assigned and 
argued in the appellant's brief, and do not find that the appellee 
is entitled to judgment or final order as a matter of law, the 
court of appeals shall reverse the judgment or final order of the 
trial court and either weigh the evidence in the record and render 
the judgment or final order that the trial court should have 
rendered on that evidence or remand the case to the trial court 
for further proceedings; provided further that a judgment shall 
be reversed only once on the manifest weight of the evidence. 

The analysis of this rule by the Ohio Legal Center Institute (there are no 
drafter's notes) points out that Rule l2(C) introduces a new concept in Ohio, 
giving a court of appeals an option to enter its own judgment or remand a case 
to the trial court, in the special situation where: a) the case is a civil action 
b) trial was to a court without a jury (~.&. in an equity matter or where the 
jury was waived) c) the majority of the judges find that the only error is that 
the judgment is against the manifest weight of the evidence d) the majority of 
the judges do not find that the appellee is entitled to judgment as a matter of 
law. If these four criteria are met, the court of appeals has two options: 
a) to weight the evidence .!!! the record and render the judgment that the trial 
court should have rendered or b) to remand the case to the trial court for 
further proceedings. As the Legal Center analysis points out, "the purpose of 
the provision allowing the eourtof Appeals to retain the cause and weigh the 
evidence is to prevent unnecessary and time consuming remands and retrials". 
But the analysis also notes that '~hen the Court of Appeals reverses a case tried 
~ ~~ (emphasis added) on the ground that the judgment is against the weight 
of the evidence, it may not render a final judgment unless the adverse party is 
entitled to such judgment as a matter of law. If a fact issue remains, the 
cause must go back for retrial, otherwise the party is denied his right to trial 
by jury." (In these circumstances, jufy.1ca,es must be remanded, under Rule l2(D), 
as stated in Hanna v. Wagner, 39 Ohio St. 2d 64 (1974». It would, of course, be 
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possible to propose a state constitutional provision specifically granting a 
court of appeals the right to substitute its judgment in a jury case involving 
unliquidated damages. However, such a provision would be contrary to the present 
rule in Ohio and contrary to the general rule in other jurisdictions. And, while 
there is no definitive U.S. Supreme Court case on the matter, such an approach 
would almost certainly be subjected to a court test as being an abridgement of 
the� right to jury trial under the Federal Constitution. 

In regard to the second question -- whether the court of appeals can remand 
for a trial on the question of damages alone -- the Rules are not specific, and 
no Ohio case on the point has been found. However, Civil Rule 59(A) -- which 
applies to trial courts -- states in part: 

A new trial may be granted to all or any of the parties and� 
on all or part of the issues upon any of the following grounds:� 

(6)� The judgment is not sustained by the weight of the 
evidence ••• 

No specific case has been found interpreting this provision, but it is 
logically susceptible to the interpretation that the trial court could, in the 
stated circumstances, order a new trial on the issue of damages alone. It would 
also seem logical to assume that a court of appeals could order the trial court 
to do what the latter has the power to do, even if the court of appeals itself 
could not order a retrial limited to the issue of damages because the Rules do 
not specifically authorize it to do so. 

Conclusion 

The present inquiry was begun to determine whether there was a way for the 
court of appeals to enter a different judgment than the trial court, in a case 
involving unliquidated damages, assuming that the only prejudicial error found 
was in the matter of damages. Under Appellate Rule l2(C), the court of appeals 
has such power now, in a case tried without a jury. Further, it appears that no 
matter how it is written, any state constitutional provision attempting to ex
tend this procedure to a case tried to a jury would be subject to attack under 
the Federal Constitution as violating the right to jury trial. 

The question remains whether a state constitutional provision specifically 
authorizing a court of appeals to order an additur or a remittitur (both vol
untary remedies) should be inserted. As indicated by the cases and the testimony 
before the committee in June, appellate courts have this power now, although 
they are reluctant to use additur. It is open to question whether a constitu
tional provision would change that result. 

Lastly, on the question of ordering a new trial on the question of damages 
alone, whatever uncertainty there is with regard to this could more easily be 
rectified by an amendment of the Rules than by an amendment of the Constitution. 

Attached is a draft for discussion. 

•� 
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Ohio Constitutional Revision Commission • 
Committee to Study the Grand Jury and Civil Petit Jury 
September 24, 1976 

Draft 4F1 
(add to Article IV, Section 3(B)(2)) • 

IN ANY CAUSE ON REVIEW WHETHER OR NOT TRIED TO A JURY, IN WHICH LIABILITY 

IS ADMITTED OR PROVED, BUT IN WHICH ON THE BASIS OF THE RECORD ON APPEAL THE • 
AMOUNT OF DAMAGES AWARDED IS INADEQUATE OR EXCESSIVE, IN ADDITION TO ANY OTHER 

POWER GRANTED TO IT BY TH IS CONST ITUT ION, BY lAW, OR BY RULES OF THE SUPREME 

COURT, A COURT OF APPEALS MAY, IN ITS DISCRETION, VACATE THAT PORTION OF THE • 
JUDGMENT OR FINAL ORDER OF THE TRIAL COURT WHICH REIATES TO THE AWARD OF DAMAGES 

AND EITHER WEIGH THE EVIDENCE IN THE RECORD AND RENDER THE JUDGMENT WHICH SHOULD 

HAVE BEEN RENDERED ON THAT EVIDENCE, 
, 

OR REMAND THE CAUSE TO THE TRIAL COURT FOR • 
A NEW TRIAL L- LIMITED TO THE QUESTION OF DAMAGES~7 L- ON ANY 

ISSUES_7. 
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Ohio Constitutional Revision Commission 
..� Committee to Study the Grand Jury and the Civil Petit Jury 

November 8, 1976 

REPORT 

• Article I, Section 10 
Article I, Section lOA 
Article I, Section 5 
Article II, Section 35 

• The Committee to Study the Grand Jury and Civil Petit Jury hereby makes the 

following recommendations for amendment of the Ohio Constitution: 

•� Article I 

• 

Section Subject Reconunendation 

10 Trial of accused persons and their rights Amend 

lOA Determination of probable cause Enact new section 

5 Trial by jury� No change 

Article II 

• 35 Workmen's compensation Amend 

• 

•� 

•� 

•� 
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Article I, Section 10 

Present Constitution •Section 10. Except in cases of impeachment, cases arising in the army and 
navy, or in the militia when in actual service in time of war or public danger, 
and cases involving offenses for which the penalty provided is less than imprison
ment in the penitentiary, no person shall be held to answer for a capital, or 
otherwise infamous, crime, unless on presentment or indictment of a grand jury; 
and the number of persons necessary to constitute such grand jury and the number •
thereof necessary to concur in finding such indictment shall be determined by law. 
In any trial, in any court, the party accused shall be allowed to appear and 
defend in person and with counsel; to demand the nature and cause of the accusa
tion against him, and to have a copy thereof; to meet the witnesses face to face, 
and to have compulsory process to procure the attendance of witnesses in his be
half, and a speedy public trial by an impartial jury of the county in which the • 
offense is alleged to have been committed; but provision may be made by law for 
the taking of the deposition by the accused or by the state, to be used for or 
against the accused, of any witness whose attendance can not be had at the trial, 
always securing to the accused means and the opportunity to be present in person 
and with counsel at the taking of such deposition, and to examine the witness face 
to face as fully and in the same manner as if in court. No person shall be com • 
pelled, in any criminal case, to be a witness against himself; but his failure to 
testify may be considered by the court and jury and may be the subject of comment 
by counsel. No person shall be twice put in jeopardy for the same offense. 

Committee Recommendation • 
The Committee recommends that Section 10 be amended to read as follows: 

• 

• 

In any trial, in any court, the party accused shall be allowed to appear and • 
defend in person and with counsel; to demand the nature and cause of the accusa

tion against him,and to have a copy thereof; to meet the witnesses face to face, 

and to have compulsory process to procure the attendance of witnesses in his be • 
half, and a speedy public trial by an impartial jury of the county in which the 

offense is alleged to have been committed; but provision may be made by law for 

the taking of the deposition by the accused or by the state, to be used for or 
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against the accused. of any witness whose attendance can not be had at the trial. 

always securing to the accused means and the opportunity to be present in person 

•� and with counsel at the taking of such deposition, and to examine the witness face 

to face as fully and in the same manner as if in court. No person shall be com

pelled, in any criminal case, to be a witness against himself; but his failure to 

•� testify may be considered by the court and jury 8ftd-may-~e-~~e-8a~fe~e··ei-eeMMeae 

~y-ee~a8e~. No person shall be twice put in jeopardy for the same offense. 

Comment 

• Section 10 in its present form was adopted in 1912, the provision regarding 

the right to indictment by grand jury being carried over substantially unchanged 

from the Constitution of 1851, in which it first appeared. The Committee recom

• mends the deletion of the first sentence of Section 10, relative to the grand jury, 

because that subject is covered in a separate section, a new Section lOA, in this 

report. Under the Committee proposal, the remaining provisions of Section 10 

• relate only to an accused's rights at trial and to certain trial court procedures. 

The provision of the next to last sentence of this section which permits the fail

ure of an accused to testify to be the subject of comment by counsel has been previously 

• recommended for repeal by the Bill of Rights Committee and by this Commission 

(Part 11, Bill of Rights, p. 32). In light of Griffin v. California, 380 U.S. 609 

(1965), which invalidated a similar provision of the California Constitution, no 

•� other conclusion is possible but that the provision offends the Fifth Amendment 

right against self-incrimination. This Committee, therefore, endorses and renews 

the previous recommendation.

• 

• 
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Article I, Section lOA 

Committee Recommendation •The Committee recommends that a new Section lOA be enacted, as follows:� 

Section lOA. EXCEPT IN CASES ARISING IN THE ARMED FORCES OF THE UNITED� 

,§,TATES, OR IN THE MILITIA WHEN IN ACTUAL SERVICE IN TIME OF WAR OR PUBLIC DANGER,� •FELONY PROSECUTIONS SHALL BE INITIATED ONLY BY INFORMATION, UNLESS 'l1iE ACCUSED OR 

THE STATE DEMANDS A GRAND .nJRY HEARJ;NG. A PERSON ACCUSED OF A FELONY HAS A RIGHT 

TO A HEARING TO DETERMINE PROBABLE CAUSE. THE GENERAL ASSEMBLY SHALL PROVIDE BY •LAW THE TIME AND PROCEDURE FOR MAKING A DEMAND FOR A GRAND JURY HEARING. IN THE 

ABSENCE OF SUCH DEMAND, THE HEAR ING TO DETERMINE PROBABLE CAUSE SHALL BE BY A 

COURT OF RECORD. AT EITHER SUCH HEARING BEFORE A COURT OR AT A GRAND JURY HEAR • 
ING, THE STATE SHALL INFORM THE COURT OR THE JURY, AS THE CASE MAY BE, OF EVIDENCE 

OF WHICH IT IS AWARE THAT REASONABLY TENDS TO NEGATE THE GUILT OF AN ACCUSED OR 

OF A PERSON UNDER INVESTIGATION. THE INADVERTENT OMISSION BY THE STATE TO INFORM •
THE COURT OR THE JURY OF EVIDENCE WHICH REASONABLY TENDS TO NEGATE GUILT, IN AC

CORDANCE WITH THE REQUIREMENTS OF THIS SECTION, DOES NOT IMPAIR THE VALIDITY OF 

THE CRIMINAL PROCESS OR GIVE RISE TO LIABILITY. •
A PERSON HAS THE RIGHT TO THE PRESENCE AND ADVICE OF COUNSEL WHILE TESTIFYING 

AT A GRAND JURY HEARING. THE ADVICE OF COUNSEL IS LIMITED TO MATTERS AFFECTING 

THE RIGHT OF A PERSON NOT TO BE A WITNESS AGAINST HIMSELF AND THE RIGHT OF A PERSON •
NOT TO TESTIFY IN SUCH RESPECTS AS THE GENERAL ASSEMBLY MAY PROVIDE BY LAW. 

Comment 

Introduction • 
The recommendations with respect to the grand jury are the result of extensive 

testimony received by the Committee at meetings in January, June, and September of 

this year, and extensive staff research and Committee deliberation. Those testify • 
ing before the Committee on this subject included Judge Robert G. Tague of "the 

Perry County Common Pleas Court; Judge Frederick T. Williams of the Franklin County 
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Common Pleas Court; The Honorable Richard B. Mcquade, Jr., Prosecuting Attorney 

of Fulton County and President-Elect of the Ohio Prosecuting Attorneys Association; 

•� The Honorable John T. Corrigan, Prosecuting Attorney of Cuyahoga County; The Hon

orable Lee C. Falke, Prosecuting Attorney of Montgomery County; Mr. Jack Patricoff, 

Chairman of the Criminal Justice Committee of the Ohio State Bar Association; 

•� Miss Judy Avner, Co-Director of the Coalition to End Grand Jury Abuse; Mr. Donald 

M. McIntyre, Associate Executive Director of the American Bar Foundation; and Mr. 

Thomas� Swisher, Director of Research of the Ohio Bar Foundation. 

The proposed Section lOA is a substitute for the grand jury provisions• 
deleted from present Section 10. It carries over the exception of cases arising 

in the military from the provisions of the section (because the services have their 

• own tribunals) but contains no reference to cases of impeachment (because they 

are not "felony prosecutions" and therefore do not need to be excepted). Neither 

does it contain a provision now in the Constitution which states that the number 

• of persons to constitute a grand jury and to return an indictment shall be provided 

by law, since this matter is now covered by Criminal Rule 6. 

The adoption of the proposed Section lOA would have four principal effects: 

•� 1. To make the information the primary method of initiating felony pros

ecutions, but permit either the accused or the state to demand a grand 

jury hearing.

•� 2. To grant to every person accused of a felony the right to a hearing to 

determine probable cause, either before a court of record or a grand jury. 

3. To impose a duty on the prosecutor to tell either the court or the 

• grand jury about evidence he knows of which tends to negate the guilt 

of an accused or of a person under investigation. However, an omission 

by the prosecutor would not affect the validity of a prosecution unless 

• it was shown that the omission was deliberate. 

4. To permit any witness before a grand jury to have counsel present to 

advise on the right not to testify against oneself and the right not 

• to testify with regard to certain privileged matters (husband/wife, 
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attorney/client, physician/patient communications, etc.) which right 

is defined by state law. 

History • 
The grand jury in contemporary American law can be traced to twelfth century 

England. (In Ohio, under Criminal Rule 6(A), a grand jury is to be called by the 

common pleas court "at such times as the public interest requires".) The historic • 
role of the grand jury is to determine whether there is probable cause to conclude 

that a particular crime has been committed and that a particular person or persons 

have committed it. If the grand jury so finds, it is its duty to return an in • 
dictment -- a formal accusation of crime -- upon which a trial is based. (In 

Ohio, an indictment is returned to the common pleas court which called the grand 

jury, under Criminal Rule 6(F).) • 
At its inception, the grand jury displayed aspects of both modern grand 

juries and petit juries, that is, it functioned both as an accuser of crime and 

a trier of facts. By the time of the American Revolution, however, grand jury • 
and petit jury functions had become clearly separated and grand jury proceedings 

had come to be conducted strictly in secret in order to protect those who may have 

been wrongly accused, to protect witnesses, and to prevent those who may have • 
committed a crime from escaping before trial. The grand jury came to be regarded 

as a buffer between the individual and the state, and for that reason was incor

porated into the Constitution of the United States in the Fifth Amendment, which • 
reads in part: 

No person shall be held to answer for a capital or other in�
famous crime, unless on a presentment or indictment of a grand� 
jury, except in cases arising in the land or naval forces, or in� •
the militia, when in actual service in time of war or public danger. 

"Capital or other infamous crime" has been held to refer to felonies, so that 

the federal constitutional right to indictment by a grand jury is limited to such •
crimes, even though a grand jury may investigate, and indict for, misdemeanors 

as well. 

Most states, including Ohio in 1851, adopted state constitutional provisions 
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conferring the right to indictment by a grand jury patterned on the Fifth Amend

ment model. However, the Fifth Amendment right to grand jury indictment is not 

• binding on the states. Hurtado v. California, 110 U.S. 516 (1884). As a result, 

there are variations among the states in the manner in which felony prosecutions 

are handled. In a majority of states, felonies may be prosecuted by information 

• or by indictment at the option of the prosecutor. A smaller group, which presently 

includes Ohio, requires indictment by a grand jury but authorizes a defendant to 

waive indictment. A still smaller group of states requires indictment in all 

• felony cases. 

Rationale of Change 

Except in the instance where an indictment has already been returned at the 

• time of arrest, a person arrested on a felony charge in Ohio is entitled to a 

preliminary hearing. Such hearing is held in a municipal or county court, and 

its function is to determine probable cause. If the court finds such cause and 

• the defendant does not waive the right to a grand jury indictment, the defendant 

is "bound over" to the conu:non pleas court, and the matter proceeds to a grand jury 

hearing, whose purpose, like that of the preliminary hearing, is to determine prob~ 

• able cause. Further, testimony before the Committee indicated that it is common 

practice to take a case which is dismissed by the court at a preliminary hearing 

to the grand jury in order to obtain an opposite result in terms of continuing

• the prosecution. Thus, a duplication of effort and a waste of time are inherent 

in the system. It is the elimination of this duplication and waste that is the 

chief motivation of the Committee in recommending that the Constitution provide 

• for either a preliminary hearing or a grand jury hearing, but not both, in each 

felony case. 

The implementation of this provision will undoubtedly require some changes in 

• the statutes and the rules. The proposal is so drafted that it would require 

proceeding by information unless a demand were made for a grand jury hearing 

either by the accused or by the state. If the state made such a demand at the 

• very beginning stages (even before a suspect was in custody), that would determine 
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the course to be followed, which might lead even to a secret indictment, as at 

present. However, a change would have to be made to accommodate the situation 

in which the state elects to proceed by information and the accused has not had 

an opportunity to elect to proceed on the information or to ask for a grand jury 

hearing. To effectuate this right of choice, provision will have to be made for 

the secret filing of informations, in much the same manner as secret indictments 

-- which will continue to remain available -- are filed today. The proposal does 

not specify to which court the demand for a grand jury hearing is to be addressed. 

It is implicit that the demand is to be addressed to the court which has juris

diction of the case. If the Commission recommendation for a single level of trial 

courts is adopted, it follows that the court would be the respective court of 

common pleas. 

Since the proposal grants the right to a hearing to determine probable cause 

(which the state does not have to grant today), it follows that once a demand for 

a grand jury hearing is made, it must be granted, because the determination of 

probable cause is mandatory. 

The proposal to require the prosecutor to inform a judge or a grand jury of 

known evidence which tends to negate guilt is intended to reinforce the often 

stated belief that it is the prosecutor's duty to seek justice, above all else. 

And the proposal to establish the right to the presence and advice of counsel is 

intended to give substance to the protection of specific rights that are universally 

recognized but which, in the view of the Committee, are not and can not be 

effectively protected by any other means. 

It is universally recognized that the constitutionally prescribed privilege 

not to testify against oneself and the statutorily prescribed privilege against 

divulging certain communications (such as attorney-client or husband-wife) may be 

asserted before a grand jury. However, a grand jury proceeding has historically 

not been regarded as a trial, but as an inquest to determine probable cause. On 

the basis of this distinction, the Supreme Court has not yet held the basic rules 

of evidence, the right to counsel while under interregation, the right to face 
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one's accuser, and the right to testify in one's own behalf, applicable to a 

grand jury hearing. See Costello v. United States, 350 U.S. 359 (1956). On the 

•� other hand, it is now well established that at a preliminary hearing held to 

determine probable cause, a defendant is entitled to the presence and advice of 

counsel, to testify, and to present or cross-examine witnesses. Coleman v. Alabama, 

•� 399 u.s. 1 (1969). Even before Coleman, serious inquiry had begun as to whether 

what had been said about the Fifth Amendment right against self-incrimination and 

the Sixth Amendment right to counsel in cases such as Escabedo v. Illinois, 378 

• U.S. 478 (1964) and Miranda v. Arizona, 384 U.S. 436 (1966) did not justify the 

conclusion that a grand jury hearing was of such a critical nature as to require 

the presence of counsel to protect the rights of a witness not to testify against 

• himself and to claim statutorily prescribed privileges which can be asserted. 

See Ronald 1. Meshbesher, "Right to Counsel Before Grand Jury", 41 F.R.D. 189. 

It is in this context that the Committee studied the question of the grand 

• jury. The testimony presented ranged from a suggestion that the grand jury be 

abolished to one that it be retained unchanged. The Committee determined early 

in its study that there were some classes of cases in which the grand jury could 

• serve a useful purpose. These included cases which involved complex fact patterns 

or a large number of potential defendants, such as conspiracies or instances of 

governmental corruption; cases involving use of force by police or other cases 

• which tend to arouse community sentiment; and sex offenses and other types of 

cases in which either the identity of the complaining witness or the identity of 

the person being investigated should be kept secret in the interests of justice

•� unless the facts reveal that prosecution is warranted. 

The Committee further concluded that it did not wish to deny either an 

accused or the state the opportunity to seek indictment by a grand jury on a case 

• by case basis, even though in "ordinary" ct:iminal prosecutions the preliminary 

hearing, with its attendant safeguards, seems the more appropriate method for 

establishing probable cause. 

• Having concluded that the grand jury should continue to exist as an alternative 
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method, the Committee is further of the view that grand jury proceedings must be 

refined in order to strengthen the hand of the grand jury in gathering all the 

facts relevant to a decision and in order fully to implement the recognized rights • 
of witnesses and potential defendants. 

Although there was some opposition expressed to the requirement that the 

prosecutor inform the judge or grand jury of evidence which tends to negate guilt • 
on the basis that this would result in the prosecutor's having to "try the case 

of the defense"-- a majority of those who addressed the Committee favored, or did 

not oppose, such a proposal. It must be pointed out that the proposal, as worded, • 
does not require the state to "try the case of the defense ll 

, or impose a duty to 

search for evidence, but only to bring before the judge or jury all those known 

facts which may have a bearing on the determination of probable cause. The Committee • 
was advised that prosecutors do this now as a matter of practice. Some juris

dictions presently require such disclosure by statute. See Johnson v. Superior 

Court of San Joaguin County, 124 Cal. Rep. 32 (1975). The Committee concluded • 
that fair disclosure of relevant facts which may be in the possession of the state 

because of its particular position, at the early stages of a criminal prosecution, 

is of such fundamental importance that there should be a constitutional directive • 
with regard to it. 

The proposal to permit the presence of counsel in the grand jury room to 

advise a testifying witness would resolve a d!lemma which has troubled both the • 
bench and the bar as the concepts of privilege and the right to counsel have be

come more clearly defined. It has become increasingly difficult to justify a 

distinction between right to counsel outside the grand jury room and right to • 
counsel inside it. The most plausible argument against permitting counsel inside 

the room is that this would admit another person into the room and thus break the 

traditional secrecy of grand jury proceedings. However, this argument falls when • 
one considers that a witness has the theoretical right to leave the room to consult 

with counsel on every question. Further, an attorney could be sworn to secrecy 
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as effectively as anyone else in the room. Whatever the problems with the 

presence of counsel may be, the need to effectively safeguard the rights of a 

..� witness, who may at the same time be the target of an investigation or at least 

a potential defendant, far outweighs them. See Sheridan v. Garrison (D.C.E.D. La. 

1967), 273 F. Supp. 673. It must be emphasized that the proposal presented here 

•� would limit the right of counsel to advise a witness to matters of privilege 

personal to the witness. Counsel would be permitted in the grand jury room 

only while the client-witness was testifying, and could not object to the admission 

.. of evidence (such as hearsay) which did not involve a question of such privilege. 

Several states now permit counsel in the grand jury room under specific circum

stances, ~ Arizona Rules of Criminal Procedure 12.6; Michigan Statutes Anno

• tated 28:943; Washington Revised Code Annotated 10.27.120. There is at least one 

bill presently pending before Congress giving a grand jury witness the right to 

counsel inside the grand jury room in federal prosecutions, H.R. 10947. The 

• Committee concludes that the granting of this right has become appropriate for 

inclusion in the Ohio Constitution. In the view of the Committee, this course is 

the only one which can give substance to protection of specific rights which are 

• universally recognized but which are not and cannot be effectively protected. by 

any other means. 

In addition to the proposals included in the draft, the Committee received 

• several other suggestions. These included a possible provision to permit local 

prosecutors to convene multiple-county grand juries to investigate crime which 

overlaps county boundaries, and a requirement that all grand jury proceedings be 

• transcribed. While these suggestions have merit, the Committee concluded that they 

are more� properly matters to be disposed of by statute or court rule. 

•� 
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Article I, Section 5 

Present Constitution 

Section 5. The right of trial by jury shall be inviolate, except that, •in civil cases, laws may be passed to authorize the rendering of a verdict by 
the concurrence of not less than three-fourths of the jury. 

Committee Recommendation 

The Committee recommends no change in this section. • 
Comment 

This section was adopted in its present form in 1912, when the provision 

allowing the passage of laws authorizing a ve~dict by no less than three-fourths • 
of the jury in civil cases was added. The Committee reviewed this section insofar 

as it applies to civil trial juries, in accordance with its charge. The particular 

constitutional questions addressed were whether jury size should be stated in the • 
Constitution, whether non-unanimous verdicts should be permitted, and whether the 

Constitution should specify a minimum dollar amount below which civil cases are 

not eligible for jury trial, as the Federal Constitution does. The Committee • 
also discussed the status of a court's power (particularly the power of a court 

of appeals) to change the dollar amount of a jury verdict in a case involving 

unliquidated damages, where the only issue is that the verdict is either inadequate • 
or excessive. Also discussed in connection with "ideal" jury size was the possible 

relationship between jury size and the outcome of a case. 

Among the distinguished speakers who appeared before the Committee were Pro • 
~essor Alice Padawer-Singer, Senior Research Associate of Columbia University's 

Bureau of Applied Social Research and Director of the Bureau's Jury Project; The 

Honorable Alba Whiteside, Jr., Judge of the Tenth District Court of Appeals; Pro • 
fessor Howard Fink of the Ohio State University Law School; The Honorable Lloyd 

Moore, Prosecuting Attorney of Lawrence County; and Mr. Marcus Gleisser, a Cleveland 

attorney who was formerly the courthouse reporter for a Cleveland newspaper. • 
Civil jury size in Ohio ("eight members unless the demand specifies a lesser 

number"), and except in one circumstance in which such size is specified by the 

• 
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Constitution, is set forth in Civil Rule 38(B), and the special majority require

ment is recognized in Civil Rule 48. 

• Testimony before the Committee ranged from a suggestion that trial juries be 

abolished (because jurors at times do not do in practice what they are supposed 

to do in theory and because juries are viewed by some as wasteful of time and money) 

..� to a suggestion that perhaps even more types of cases should be tried to juries 

than are tried to them at present (because jurors most often represent a cross-

section of, and the good sense of, the community). There was also some evidence 

•� presented that jury size may have an effect on outcome in that larger juries appear 

to be less extreme in their verdicts. Upon consideration, the Committee concluded 

that the available evidence is insufficient to warrant a recommendation to limit 

•� the use of the jury, to change jury size, to abolish the authority for a less than 

unanimous verdict in civil cases, or to change the locus of the power to determine 

civil jury size. 

• With respect to a court's power to alter the dollar amount of a jury verdict, 

testimony and research indicate that Ohio courts have such power in the remedies 

of additur (adding to an amount) and remittitur (subtracting from an amount), both 

•� of which are traced to the common law. However, to implement these remedies 

requires the consent of the party to whose disadvantage the additur or remittitur 

would be. Under Civil Rule 12(C), a court of appeals now has the power to substi

..� tute its own judgment in the matter of the amount of unliquidated damages, without 

consent of the parties, in a case which was tried to a court, as opposed to being 

tried to a jury. However, no such authority exists to modify a jury verdict, and 

•� it is highly doubtful that such authority could be granted because it would most 

likely be held to constitute a violation of the federal constitutional right to 

trial by jury. Therefore, the 80mmittee proposes no change in this regard. 

• In addition to testimony directly relating to the above topics, the Committee 

received several other suggestions, including one to limit the amount of investi

gat ion of prospective jurors attorneys are permitted to do prior to voir dire, in 

.. order to prevent the selection of a jury which is favorably disposed one way or 
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the other at the beginning of a trial; and to give the trial judge the dominant 

role in the voir dire examination, on the theory that the judge will be more 

thorough and less biased than counsel for the parties. The Committee concluded • 
that while these suggestions have merit as topics of discussion, whether or not 

they are implemented should be left to statute or court rule. 

The only change recommended by the Committee relates to expanding the right • 
to a jury trial in a specific category of cases covered by the workers' 

provision,as set forth in Section 35 of Article II. 
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Article II~ Section 35 

Present Constitution 

Section 35. For the purpose of providing compensation to workmen and their 
dependents, for death, injuries or occupational disease, occasioned in the course 
of such workmen's employment, laws may be passed establishing a state fund to be 
created by compulsory contribution thereto by employers, and administered by the 
state, determining the ter~ and conditions upon which payment shall be made there
from. Such compensation shall be in lieu of all other rights to compensation, or 
damages, for such death, injuries, or occupational disease, and any employer who 
pays the premium or compensation provided by law, passed in accordance herewith, 
shall not be liable to respond in damages at common law or by statute for such death, 
injuries or occupational disease. Laws may be passed establishing a board which 
may be empowered to classify all occupations, according to their degree of hazard, 
to fix rates of contribution to such fund according to such classification, and to 
collect, administer and distribute such fund, and to determine all rights of 
claimants thereto. Such board shall set aside as a separate fund such proportion 
of the contributions paid by employers as in its judgment may be necessary, not to 
exceed one per centum therof in any year, and so as to equalize, insofar as possible, 
the burden thereof, to be expended by such board in such manner as may be provided 
by law for the investigation and prevention of industrial accidents and diseases. 
Such board shall have full power and authority to hear and determine whether or 
not an injury, disease or death resulted because of the failure of the employer to 
comply with any specific requirement for the protection of the lives, health or 
safety of employes, enacted by the General Assembly or in the form of an order 
adopted by such board, and its decision shall be final; and for the purpose of 
such investigations and inquiries it may appoint referees. When it is found, upon 
hearing, that an injury, disease or death resulted because of such failure by the 
employer, such amount as shall be found to be just, not greater than fifty nor 
less than fifteen per centum of the maximum award established by law, shall be 
added by the board, to the amount of the compensation that may be awarded on ac
count of such injury, disease, or death, and paid in like manner as other awards; 
and, if such compensation is paid from the state fund, the premium of such employer 
shall be increased in such amount, covering such period of time as may be fixed, 
as will recoup the state fund in the amount of such additional award, notwithstand
ing any and all other provisions in this constitution. 

Committee Recommendation 

The Committee recommends that Section 35 of Article II be amended to read as 

follows: 

Section 35. For the purpose of providing compensation to we~kmeft WORKERS and 

their dependents, for death, injuries or occupational disease, occasioned in the 

course of such we~kMeftL8 WORKERS' employment, laws may be passed establishing a 

state fund to be created by compulsory contribution thereto by employers, and ad

ministered by the state, determining the terms and conditions upon which payment 

shall be made therefrom. Such compensation shall be in lieu of all other rights 

to compensation, or damages, for such death, injuries, or occupational disease, 
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and any employer who pays the premium or compensation provided by law, passed in 

accordance herewith, shall not be liable to respond in damages at common law or 

by statute for such death, injuries or occupational disease. Laws may be passed • 
establishing a board which may be empowered to classify all occupations, accord

ing to their degree of hazard, to fix rates of contribution to such fund accord

ing to such classification, and to collect, administer and distribute such fund, 

and to determine all rights of claimants thereto. THE CIAIMANT OR THE EMPLOYER 

MAY APPEAL A FlNAL ADMINISTRATIVE DECISION IN ANY SUCH DEATH ,INJURY , OR OCCUPA-

TrONAL DISEASE CASE, ornER THAN A DEC IS ION AS TO THE EXTENT OF DISAB ILITY, TO THE • 
COURT OF COMMON PLEAS, AND MAY DEMAND A JURY TRIAL. Such board shall set aside 

as a separate fund such proportion of the contributions paid by employers as in 

its judgment may be necessary, not to exceed one per eellt!lml CENT thereof in any • 
year, and so as to equalize, insofar as possible, the burden thereof, to be ex

pended by such board in such manner as may be provided by law for the investigation 

and prevention of industrial accidents and diseases. Such board shall have full • 
power and authority to hear and determine whether or not an injurY,disease or 

death resulted because of the failure of the employer to comply with any specific 

requirement for the protection of the lives, health or safety of employes, enacted • 
by the General Assembly or in the form of an order adopted by such board, and its 

decision shall be final; and for the purpose of such iuvestigations and inquiries 

it may appoint referees. When it is found, upon hearing, that an injUry, disease • 
or death resulted because of such failure by the employer, such amount as shall be 

found to be just, not greater than fifty nor less than fifteen per eellt!wa CENT of 

the maximum award established by law, shall be added by the board, to the amount • 
of the compensation that may be awarded on account of such injury, disease, or 

death, and paid in like manner as other awards; and, if such compensation is paid 

from the state fund, the premium of such employer shall be increased in such • 
amount, covering such period of time as may be fixed, as will recoup the state 

fund in the amount of such additional award, notwithstanding any and all other 

provisions in this constitution. • 
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Comment 

• 
TIle history and background of Section 35 of Article II are set forth in the 

report of the What's Left Committee dated September 7, 1976. The section was 

added to the Ohio Constitution in 1912, and amended in 1924. It provides an ad

ministrative remedy for injuries that, at common law, were redressed through a 

•� 
negligence lawsuit and replaces the common law right to sue in those instances� 

• 

covered by the constitutional provision and implementing statutes. 

The What's Left Committee considered a number of proposals for change in the 

section but determined that no changes would be recommended since the legislature 

can, by statute, make the necessary changes in the workmen's compensation system. 

However, the committee studying civil trial juries examined the section in the 

•� context of the right to a jury trial, and determined that an inequity presently� 

• 

exists that should be remedied by a change in the constitutional provision. 

Section 35 of Article II does not prOVide for appeal to court nor jury trial 

in any cases. The decisions make it clear that the right to appeal to court is 

•� 

statutory and it is a strict construction of the language of the statute (section� 

4123.519 of the Revised Code) that denies the appeal in occupational disease cases,� 

since the section refers only to injuries. Szekely v. Young, 174 Ohio St. 213 (1963).� 

•� 

In order to permit a jury trial in all cases, it is necessary to specify both that� 

the decision may be appealed and that a jury trial may be demanded because neither� 

is presently a constitutional right.� 

•� 

The Committee recommends that Section 35 be amended to permit an appeal and� 

jury trial in all cases. The draft uses the language of the statute, including� 

the exception for a decision as to the extent of disability.� 

•� 

The recently-enacted workmen's compensation law (Am. Sub. S.B. 545) changes� 

"workmen's" to "workers' II compensati en throughout the Revised Code. The Connnittee� 

recommends this change in the Constitution, also.� 
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Ohio� Constitutional Revision Commission •January 31. 1977 

Civil� Juries and Damages 

Introduction • 
At the December 7 Commission meeting, the staff was asked to investigate the 

possibility of amending the Ohio Constitution to prOVide for the following: 

1.� Granting the General Assembly the power to limit the amount • 
of� damages recoverable in a civil action 

2.� Granting a court of appeals the power to alter the amount of� 

a jury verdict when such verdict is inadequate or excessive.� • 
A third point, raised at the luncheon, was the possibility of limiting or 

prohibiting the recovery of punitive damages in a civil action. This memorandum 

is addressed to all three of these questions. • 
Limiting the Amount of 

Damages Recoverable in Civil Cases 

Interest in ltmiting the amount of damages recoverable is traceable primarily • 
to the current problems of the Ohio Medical Malpractice Act passed in 1975. This 

act has been declared unconstitutional in at least four common pleas cases. They 

are Graley v. Satayatham and Alhgrim v. The Cleveland Clinic Foundation, companion • 
cases reported in 74 Ohio Ops. 2d 316 (1976); Simon v. St. Elizabeth Medical Center 

(MOntgomery County Common Pleas Court, Case No. 75-2081); and LaValley v. Riverside 

Methodist Hospital (Franklin County Common Pleas Court, Case No. 76CV-07-2999). • 
The time for appeal in the Graley and Alhgrim cases has expired without either 

case having been appealed, and there are as yet no final appealable orders in either 

the Simon or LaValley cases. Riverside Hospital, which is a defendant in a number • 
of similar cases in Franklin County, has recently instituted an original action in 

the Franklin County Court of Appeals with the atm of forcing the Franklin County 

Common Pleas Court to permit the Franklin county cases to proceed to arbitration • 
in accordance with the statute. No hearing has been held in that Court of Appeals 

case as of this time. 

In the Simon decision, which raises more of the constitutional issues than any • 
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of the others, the claimed defects in the statute are as follows: 

1. The pleading� requirements under the Act (R.C. Section 2307.42) are in 

•� conflict with the Civil Rules and are, therefore, an unconstitutional 

infringement by the Legislature upon a Judicial function as established 

by Article IV, Section 5(B) of the Ohio Constitution. 

• 2. The limitation on the amount of general damages recoverable under the 

Act (R.C. Section 2307.43) is violative of equal protection under the 

laws pursuant to the Fourteenth Amendment of the Federal Constitution 

.. and Article I, Section 2 of the Ohio Constitution. 

3. The compulsory arbitration required under the Act (R.C. Section 2711.21) 

violates the right to trial by jury guaranteed by Article I, Section 5 

• of the Ohio Constitution and is also violative of fundamental due process 

and equal protection under the laws. 

This memorandum discusses only the denial of equal protection argument growing 

• out of the $200,000 limitation on general damages and the jury trial question, which 

grows out of the compulsory arbitration feature. 

The Simon court concludes that Section 2307.42, containing the $200,000 1imi

• tation, and related sections, "confer benefits on the medical malpractice defendant 

unavailable to other defendants in tort cases; thus, in effect, depriving plaintiffs 

in these cases of benefits available to others." (Decision, pg. 6A) In the court's .. view, unconstitutional classifications are created 1) between physicians and 

other professionals subject to malpractice suits, and 2) between medical malpractice 

plaintiffs and malpractice plaintiffs in other categories. The same rationale .. is followed in the other Ohio cases cited. Not raised in the Ohio cases but dis

cussed in some out-of-state ones is the allegedly unconstitutional classification� 

resulting from the selection of an arbitrary cut-off point or limit, in that those� 

• who fall below the limit can theoretically obtain full recovery, while those whose� 

damages exceed the limit can not.� 

The Graley and Ahlgrim cases applied the "compelling state interest" test to� 

• these classes and concluded that "there obviously is 'no compelling governmental 
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interest' unless it can be argued that any segment of the public in financial dis

tress be at least partially relieved of financial accountability for its neg1igence. 1I 

74 Ohio Ops. 2d, 320. In support of its conclusion that a statute attempting to • 
limit the amount of damages recoverable was unconstitutional, the court cited Jones 

et a1. v. State Board of Medicine (Fourth Judicial District, State of Idaho, Case 

No. 55527). It may be noted that this case was subsequently reversed by the Idaho • 
Supreme Court. (555 P. 2d 399) The expressed purpose of the Idaho act, which also 

contains a ceiling on the amount of recovery, was declared t'o be 1I***to assure 

that a liability insurance market be available to *** physicians and licensed • 
hospitals *** and that the same be available at a reasonable cost, thus assuring 

the availability of such hospitals and physicians for the provision of care to per

sons of the state." The court said that it did not agree that the limitation on • 
recovery for medical malpractice did constitute an infringement on a "fundamental" 

right, and refused to apply a "strict a.rutiny test". It said that legislation of 

this type would be upheld if the classification created IIrests on some ground of • 
difference having a fair and substantial relation to the object of the 1egis1ation. 1I 

555 P. 2d, 410-411. The Court then remanded the case for additional eVidence, find

ings and conclusions, declining to rule on whether this particular statute met the • 
requirements of due process: IIIf as asserted by appellants here the Act in 

question is found to have been created in response to a problem of statewide concern 

in Idaho and by alleviation of that problem, it is found to serve the health and • 
welfare of the people of the state of Idaho, and if the means adopted in the Act 

are held to be reasonably related to the solution of the problems, then the Act 

will survive the cha1lengell 
, said the Court (555 P. 2d 420.) • 

The Idaho Supreme Court's decision, of course, is not binding in Ohio, and the 

ultimate fate of the Ohio statute is impossible to predict. Furthermore, malpractice 

is only one of a number of categories of cases in which a legislature may wish to • 
limit the amount recoverable. The Idaho case does illustrate, however, that a 

statute limiting the amount of recovery can survive constitutional muster if properly 

drawn, as such statutes have done in several other states. For references to •
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malpractice legislation in other states, see A Legislator's Guide to the Medical 

Malpractice Issue (The National Conference of State Legislatures, 1976). 

• There remains the question of whether it is necessary to include a provision 

in the Ohio Constitution authorizing the General Assembly to limit the amount of 

recovery. The answer appears to be that the Assembly already has this power, if it 

•� wishes to exercise it, with one exception, namely recovery based on the death of a 

person, which recovery can not be limited because of the prohibition contained in 

Article I, Section 19a. This section would have to be repealed or amended before 

•� legislation limiting the amount of recovery for death could be enacted. 

Despite the fact that a constitutional provision may not be needed none 

was found in any other state constitution during this research -- and with the 

• understanding that a limitation on recovery in a particular class of cases will 

always be subject to scrutiny under the "means focus" test articulated by the Idaho 

Supreme Court in the Jones case, or a similar test, the Commission may still wish 

• to propose an amendment, perhaps worded as follows, in effect "reversing" Section 

19a of Article I: 

Section 19a. THE GENERAL ASSEMBLY MAY, BY LAW, LIMIT THE 

• AMOUNT OF DAMAGES RECOVERABLE BY CIVIL ACTION IN THE COURTS. ~e 

eea~ft-ee~&ee-~-~ewwpeft~~~~-aee;-ft~eeeT~-ee~~~e-ei-efte~fte~; 

•� 8fte~~-ftee-e.-~'mieee ey-~8W~ 

Q!. 

Section 19a. THE GENERAL ASSEMBLY MAY, BY LAW, LIMIT THE AMOUNT 

• OF DAMAGES RECOVERABLE BY CIVIL ACTION IN THE COURTS, ORIN ClASSES 

OF SUCH ACTIONS..z. 'Pfte--e!MlIl\t!-ei INCLUDING SUCH damages recoverable 'hy 

eW!:~-ae~Mt"!:!I "!!he. eeR~8 fo,r death caused by the wrongful act, 

•� neglect, or default of anotheT;-~~~~..~e-~ft~t!ee-'hy-~aw. 

Whether a general limitation on damages, as distinguished from limitations on 

specific classes of cases,would be sustained as compatible with the right of trial by 

•� jury, either under the Federal Constitution or a state constitution, is open to 
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question at this ttme, since no state has such a limitation and there is no case 

on the subject. 

Granting Court of Appeals Power •to Alter the Amount of an Excessive or Inadequate Jury Verdict 

The present status of the power of an Ohio court of appeals with respect to 

altering the amount of a jUry veridct is discussed in a previous memorandum, dated • 
September 15, 1976. There it was concluded that an attempt to confer such power on 

a court of appeals, in a case tried to a jury in which the only error appears to 

be the inadequacy or excessiveness of unliquidated damages would likely run afoul • 
of the right to trial by jury provision at least of the Ohio Constitution, if not 

the Federal Constitution. 

The Supreme Court of the United States has not, as of this time, made jury • 
trials in civil cases mandatory on the states. In fact, jury trials in civil cases 

occur with relatively lower frequency in one state, Louisiana, than they do in other 

states because Louisiana traces the origins of its legal system to the Napoleonic • 
Code, under which juries had a much more limited function than at common law. The 

Court has long recognized this distinction and has given no indication that Lou

isiana's civil trial procedure suffers from a constitutional infirmity as the • 
result of this limitation on the use of civil juries. 

Theoretically, at least, it would therefore seem that absent some provision 

in its own constitution, a state is free to limit or abolish the use of juries in • 
civil cases. In Ohio, such a limitation or abolition would require the amendment 

or repeal of Section 5 of Article I, which provides in part that the right of trial 

by jury shall be inviolate. But unless such a change is made, the power of an • 
appellate court to alter a jury's finding with respect to an issue of fact is 

strictly circumscribed. "Judicial review" of the size of jury verdicts already 

exists, but the reviewing court, other than applying consensual remedies in a case • 
involVing unliquidated damages, can only remand for a new trial. Based on the com

mon law concept that a verdict is indivisible, it used to be held in Ohio that an 

appellate court could not even remand for a new trial on the issue of damages • 
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alone, but had to remand for a trial de novo. Edelstein v. Kidwell, 139 Ohio St. 

595 (1942). There is some question as to whether this result would still obtain 

• since the passage of the Modern Courts Amendment. Under the Ohio Rules of Civil 

Procedure a trial court can now order a retrial limited to the issue of damages 

alone. It seems, therefore, that a court of appeals could probably remand a case 

• on that basis, or could be authorized to do so under the Rules. However, a court's 

actually changing a jury verdict presents a different problem, in that in changing 

such a verdict the court is substituting its judgment on an ultimate issue of fact 

• for the judgment of the jury. The deeply ingrained reluctance of the People to 

permit courts to substitute their judgments on issues of fact is evidenced by the 

existing provision of the Ohio Constitution which states that a judgment resulting 

• from a trial by jury can not be reversed as against the weight of the evidence ex

cept by a vote of all three members of a court of appeals which hears the case. 

Article IV, Section 3(B)(3). Even in this instance, though, the result is a remand 

• and not a substituted judgment. The Supreme Court of Ohio has consistently taken 

a conservative view on this question. See Hanna v. Wagner, 39 Ohio St. 2d 64 (1974). 

But if it is, nevertheless, recommended, a provision permitting a court of appeals 

• to substitute its judgment for that of a jury on the question of damages should at 

the very least set forth a "manifest weight of the evidence" standard, and might 

read like this and be inserted as the last sentence of Article IV, Section 3(B)(3): 

• "THE AMOUNT OF DAMAGES AWARDED IN A JUDGMENT IN ANY CIVIL ACTION 

OR PROCEEDING WHICH WAS TRIED TO A JURY, AND WHEN ON APPEAL ALL 

THE JUDGES HEARING THE APPEAL FIND THAT THE AWARD OF DAMAGES IS 

• AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE AND DO NOT FIND ANY 

OTHER ERROR PREJUDICIAL TO THE APPELLANT, AND DO NOT FIND THAT 

THE APPELLEE IS ENTITLED TO JUDGMENT AS A MATTER OF LAW, MAY BE 

• INCREASED OR REDUCED BY THE COURT OF APPEALS. IN SUCH CASE, IN 

ADDITION TO ANY OTHER POWER IT MAY HAVE, THE COURT OF APPEALS MAY 

VACATE THAT PART OF THE JUDGMENT APPEALED FROM THAT RELATES TO 

• THE ISSUE OF DAMAGES AND W1UGH THE EVIDENCE IN THE RECORD AND 
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RENDER ITS OWN JUDGMENT AS TO SUCH DAMAGES." 

This section follows, to some extent, Appellate Rule l2(C), which provides 

for a substitute judgment by a court of appeals in a non-jury case. • 
Another possibility for accomplishing the same result with fewer words would 

be through an amendment of Article I, Section 5 (Trial by Jury) to read as follows: 

"The right to trial by jury shall remain inviolate, except that, • 
in civil cases, laws may be passed to authorize the. rendering of 

a verdict by the concurrence of not less than three-fourths of the 

jury..1. AND TO PROVIDE FOR THE INCREASE OR REDUCTION BY A COURT OF • 
APPEALS OF THE AMOUNT OF DAMAGES AWARDED BY A JURY WHEN ALL THE� 

JUDGES HEARING THE CASE ON APPEAL CONCUR IN A FINDING THAT THE� 

AMOUNT OF DAMAGES AWARDED IS AGAmST THE MANIFEST WEIGHT OF THE� • 
EVIDENCE. " 

The latter approach was suggested at the December 7 Commission meeting. With 

either approach, however, one possibility which must be considered is that a • 
judgment on damages by a court of appeals under these circumstances may have to be 

appealable to the Supreme Court in order to satisfy Due Process and Equal Protection 

requirements. • 
Limiting or Abolishing Punitive Damages 

The suggestion for a possible constitutional amendment authorizing the Gen • 
eral Assembly to limit or abolish punitive damages in a civil case was made at 

the December 7 Commission luncheon. Research indicates that the limitation or 

abolition of punitive damages could be accomplished by statute, if desired. Sev • 
eral states do not recognize the doctrine of punitive damages now. They are 

Illinois, Massachusetts, Nebraska and Washington; in addition, it is applied only 

to a limited extent in Louisiana and Indiana. Olek, Damages to Persons and Property, • 

Section 269, pg. 541 (1955 ed.) In those jurisdictions where punitive damages, 

as such, are not allowed, aggravating factors ~ fraud) are most often compen

sated by a statutorily-set multiple of actual damages. Even the Supreme Court of • 
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the: ,United States has on occasion suggested the propriety of states limiting or 

abolishing punitive damages, at least in instances where their existence tends to 

•� inhibit "fundamental" rights, such as freedom of speech as it applies to publishing 

and news media. See, for example, the separate opinions in Rosenbloom v. Metromedia, 

403 U.S. 29 (1970). 

• If, despite the apparent lack of need for such a provision (research indicates 

none in other states) the Conmission wishes to recommend one, it could be in the 

following language: 

• "THE GENERAL ASSEMBLY MAY, BY LAW, LD1IT OR ABOLISH THE AWARD 

OF PUNITIVE DAMAGES IN CIVIL ACTIONS IN THE COURTS. II 

•� 
The Right to Jury Trial and Compulsory Arbitration� 

Sinee the requirement of compulsory arbitration as contained in the Ohio 

Medical Malpractice Act has been held unconstitutional by a few lower courts in 

•� Ohio, a comment on such a feature seems in order, to raise the question whether a 

constitutional change is necessary to facilitate the use of arbitration in Ohio, 

if it is desired to do so. Arbitration in general has long been upheld against the 

~ right to jury trial argument. In Application of Smith, 381 Pa. 223, 112 A. 2d 625, 

app. dism. 350 U.S. 858 (1955), it is stated: " ••• there is no denial of the right 

of trial by jury if the statute preserves the right to each of the parties by the 

• allowance of an appeal from the decision of the arbitrators or other tribunal ••• 

All that is required is that the right of appeal for the purpose of presenting the 

issue to a jury must not be burdened by the imposition of onerous conditions ••• 

• which would make the right practically unavailable." The right of appeal is 

provided for by Ohio law. Whether the provision that the decision of the arbitrators 

is admissible in evidence before the jury constitutes an "onerous burden" can not 

• be answered at this time. As of 1975, thirteen states had authorized prescreening 

or arbitration of medical malpractice claims, and Indiana, Louisiana, Massachusetts, 

New York, Ohio, Pennsylvania, Tennessee and Wisconsin (under some circumstances)

•� admitted the findings in a later court case. A Legislator's Guide to the Medical 
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Malpractice Issue, supra, pg. 8. If this feature of the Ohio statute should ulti

mately be declared unconstitutional, it appears that legislative correction is all 

that would be required. No request for the drafting of a con$titutiona1 provision • 
on this subject was made, and no constitutional action appears warranted. 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 
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