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Compatibflity:(Genera1 Assembly
 
Me~hership and Military Service)
 

At its meeting on September 13, 1971, the Committee to Study the Legislature 
considered and decided to recommend a revision of Art. II, Sec. 4, Ohio Constitution, 
governing compatibility of certain public positions with membership in the General 
Assembly. The revision, which would eliminate numerous questions of interpretation 
that have arisen under present Section 4, reads as follows: 

NO MEMBER OF THF GENERAL ASSEMBLY SHALL, DURING THE TERM FOR HHICH HE 
IS ELECTED, HOLO ANY PUBLIC OFFICE UNDER THE UNITED STATES OR THIS STATE 
OR A POLITICAL SUBDIVISION THEREOF. 

This revision was among those included in the Committee report presented to 
the Commission at the meeting on September 16, and on which a public hearing will 
be held on October 6. 

Among questions raised and discussed by spectators and member participants at 
the committee meeting was whether the term "public officer" was intended to encompass 
commissioned or noncommissioned officer in any of the Armed forces, and whether the 
term would be so interpreted. Committee consensus was to the effect that the use of 
the term in Section 4 was not meant to prohibit membership in the General Assembly to 
officers of the Armed Forces. In light of the additional research set forth in this 
study, the committee may wish to discuss this matter again. 

Present section 4) prohibiting a person "holding office under the authority of 
the United States, or any lucrative office under the authority of this State, "from 
eligibility to General Assembly membership, contains a proviso to the effect that 
"this provision shall not extend to township officers, justices of the peace, no
taries public, or officers of the militia." (Emphasis added.) 

In 1917 the Ohio Attorney General construed the exception for "officers of the 
militia" to attach to state offices only in concluding that if a member of the Gen
eral Assembly should accept "office" either in the civil or military ser!'Re of the 
United States, he would thereby forfeit his office as a member of the General Assem
bly. He added that inasmuch as Art. II, Sec. 4 refers to officers only, he was of 
the opinion that a member of the General Assembly could enlist as a private in the 
U. S. Army and not forfeit his membership, but that an officer in the U. S. Army 
could not hold a seat therein. He reasoned that because of the last provision in 
the section (underlined above) "the framers of the Constitution, 1n using the term 
"office" had in mind not only offices in the civil service but also officers in the 
military service.;t 

In State ex reI. Cooper v. Roth, 140 Ohio St. 377, (1942) service in the United 
States Army ~as held to constitute public employment within the meaning of a statute 
providing that members of city council "shall not hold any other public office or 
employment, except that of notary public or member of the state militia." The argu
ment rejected uas that membership in "the state militia" prOVided exemption from for
feiture of office. The Court ruled that the employment in question was not as member 
of the "state" militia and that induction into the armed forces of the United States 
under the National Selective Service Act operated as a forfeiture of office. The 
rationale, like that of the Attorney General in 1917, inrerpreted the express exemp
tion for the state militia to mean that military service other than service in the 
state militia is included in public employment. 
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In State v. Outland, 149 Ohio St. 13 (1948) the Ohio Supreme Court faced the 
question of whether a commissioned officer in the active military service of the 
United States was eligible to qualify for the office of coGnty prosecuting attorney. 
The Roth case was cited in the Outland opinion (and elsewhere) as authority for the 
prop~ion that a commissioned officer in the active military service of the United 
States is the holder of "public office." 

In the Outland case the holder of commission for office of captain in the active 
military service of the United States was held ineligible to qualify for office of 
prosecuting attorney. Because he was unable to divest himself of the first held 
military office without concurrence of another authority, the Court said that these 
circumstances resulted in an exception to the general rule that the acceptance of 
a second office effects the abandonment of the first. The situation was one in which 
the commissioned officer in question was in the active service and had no opportunity 
to perform any of the duties of the office of prosecuting attorney. 

Five annotations in American Law Reports have dealt with the question of the 
incompatibility of offices or positions in the military and the civil service under 
various constitutional and statutory sections, many comparable to Art. II, Sec. 4. 
In the first l the writer sets forth the common law rule that ~~o offices whose func
tions are "inconsistent" are regarded as incompatible, explained that courts have 
evaded the formulation of a general definition of the term, and noted that the an
notations therefore consisted of specific cases, not general rules. Later anno
tations on the same subject followed the same format. 

The question of applying a constitutional provision prohibiting persons from 
holding an"office of profit or trust" under the United States and an "office of 
profit or truse l under the state, to commissioned officers in the National Guard 
divides the authorities. In finding no incompatibility some courts have stressed 
the fact that such is the rule so long as the Guard is not called into active service. 

The division in authority is represented by several older cases. Under an 1880 
Texas case a retired army officer was held "ineligible" to hold the office of mayor 
under a charter that said no person should occupy the position who held any luc~a
tive office under the authority of the United States. The court reasoned that army 
officers on the retired list constitute part of the Army, retain rank, receive part 
pay, are subject to trial by court martial, and may be assigned to duty at soldiers' 
homes. State v. DeGress, 53 Tex. 387. 

But a California case went the other way under an almost identical provision, 
holding that although a retired officer could be detailed to perform duties, the 
mere fact that he was subject to the remote contingency of being thus employed could 
not be regarded as such a duty as was contemplated in the definition of the term 
"officerl 

! Reed v. Schon, 2 Cal. App. 55 (1905). 

Similarly a New York statute prohibiting aqueduct commissioners from holding 
federal office did not apply to a retired brigadier general under a holding that the 
right to'~ank, uniform, and pay retained on retirement and liability to court martial 
and assignment to duty provide no test of the question of whether one holds a federal 
office. People v. Duane, 121 N. Y. 367 (1890). 

1 Annot. 26 A. L. R. 142 (1912) 
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The aspect of "active duty" of course relates to physical possibility of per
forming two jobs. Where inconsistencY of dual positions is emphasized, temporary 
enlistment in service during wartime has been held not to result in forfeiture of 
civil office, any more than any other temporary leave of absence. Additional cases 
are cited in later annotations upon this subject, ~.8pecting vacation of office upon 
accepj:ano£ of a "temporary" ocf·icer's commission. A North Carolina court construed 
the "purpose" of excepting "officers in the militia" from a constitutional pr,*ib:1.
tion against holding an office of trust or profit under the U. S. and State at the 
same time in concluding that: 

"It was the purpose of the provision in this section to permit public 
officials to serve as officers in the militia without forfeiting their 
civil office, and it is reasonable to suppose that as the interdiction 
in the first part of the section was not intended to extend to civil 
offic~~s serving as officers in the militia, for precisely the same 
reason it was not intended to extend to civil officers holding temporary 
commissions in the ArmY"during a war emergency, as they both fall in the 
same category." Re Advisory Opinion to Governor, 28 S.E. 2d 567 (1944). 

The Ohio Roth decision, however, is not in keeping with these cases, and is 
noted in American Law Reports as being on the other side. 

Provisions comparable to Art II, Sec. 4, Ohio Constitution from 13 selected 
states are set forth below. The states were chosen on the basis of their having 
adopted new constitutions or legislative revisions in recent years. Annotations 
pertaining to military service are included. 

Although the Committee in its deliberations did not consider the term "public 
office" as including commissioned reserve officers, it may, in the light of cases 
reported herein and the action taken by other states, choose to include some form of 
exception to the broad prohibition of dual office holding proposed for Section 4. 

Pennsylvenia in 1967 revised the Constitutional exception on prohibited dual 
office holding to apply to persons "in the National Guard or in a reserve component 
of the armed forces of the United States." The California Constitution also excepts 
members "of a reserve component of the armed forces of the United States':' except 
where on active duty for more than 30 days in any year. Members of "the reserve 
corps" are excepted from the bar on officeholding or employment under the U. S. or 
state in Missouri, and"members of the armed forces reserve" are excepted from a 
similar ban in.:M:f.i;h:Lg.n. 

Pennsylvania 
Art. 2, Sec. 6 - No Senator or Representative shall, during the time for which he was 
elected. be appointed to any civil office under this Constitution to which a salary, 
fee or perquisite 1s attached. No member of Congress or other person holding any 
office (except of attorney-at-law or in the national guard or in a reserve component 
of the armed forces of the United States) under the United States or this Constitu
tion to which a salary, fee or perquisite is attached shall be a member of either 
house during his continuance i'. "ffice. 

2 132 A.L.R. 254 ( ); 147 A. L. R. 1419 ( ); 148 A.L.R. 1399 ( ) ; 
150 A. L. R. 1444 ( ) 
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A 1967 amendment of this section substituted the words "national guard or in a 
reserve component of the armed forces of the United States" for "militia." 

California 

Art. IV, Sec. 13 • A member of the legislature may not, during the term for 
which he is elected, hold any office or employment under the State other than an 
elective office. 

Art IV, Sec. 28 • A person holding a lucrative office under the United States 
or other power may not hold a civil office of profit. A local officer or post
master whose compensation does not exceed $500 per year or an officer in the militia 
or a member of a reserve component of the armed forces of the United States except 
where on active federal duty for more than 30 days in any year is not a holder of 
a lucrative office. nor is his holding of a civil office of profit affected by this 
military service. 

The prov1s1on that no person holding lucrative office under the United States 
shall be eligible to any civil office of profit under the state, is inapplicable 
to a state officer whose duties. compensation, rights and opportunity to exert 
influence as such are suspended and inchoate while he is rendering temporary patri 
otic service to his country under military or naval commission. 
Sup'rs of Los Angeles County 114 P. 2d 569 (Calif. 1941) 

McCoy v. Bd. of 

Alaska 

Art 2, Sec. 5 - No legislator may hold any other office or position of profit 
under the United States or the State. During the term for which elected and for 
one year thereafter, no legislator may be nominated, elected or appointed to any 
other office or position of profit which has been created, or the salary or emolu
ments of which have been increased, while he was a member. This section shall not 
prevent any person from seeking or holding the office of governor, secretary of 
state, or member of Congress. This section shall not apply to employment or by 
election to a constitutional convention. 

Minnesota 

Art. 4, Sec. 9 - No senator or representative shall hold any other office 
under the authority of the United States or the State of Minnesota, except that of 
postmaster or of notary public. If elected or appointed to another office, a legis
lator may resign from the legislature by tendering his resignation to the governor. 
(As amended Nov. 5. 1968. Prior section excepted postmaster only and had no provi
sions for resigning.) 

Hawaii 

Art. III, Sec. 9 - No member of the legislature shall hold any other public 
office under the State, nor shall he, during the term for which he is elected or 
appointed. be elected or appointed to any public office or employment which shall 
have been created or the emoluments whereof shall have been increased by legislative 
act during such term. The term "public office" for purposes of this section shall 
not include notaries public, reserve police officers or officers of emergency organ
izations for civilian defense or disaster relief. The legislature may prescribe 
further disqualifications. 

• 1iel. 
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Connecticut 

Art. 3, Sec. 11 - No member of the general assembly shall, during the term 
for which he is elected, hold or accept any appointive position or offi~e in the 
judicial or executive department of the state government, or in the government of 
any county. No member of congress, no person holding any office under the authority 
of the United States, and no person holding any office in the judicial or executive 
department of the state government or in the government of any county shall be a 
member of the general assembly during his continuance in such office. 

Georgi, 

Sec. 2-1606 - No person holding a military commission, or other appointment, 
or office, having any emolyment, or compensation annexed thereto, under this State. 
or the United States, or either of them, except justices of the peace and officers 
of the militia • • • shall have a seat in either house • • • 

New Jersey 

Art. 4. Sec. 5, Par. 3 - If any member of the Legislature shall become a
 
member of Congress or shall accept any Federal or State office or position, of
 
profit. his seat shall ther~upon become vacant.
 

Art. 4, Sec. 5. Par. 4 - No member of Congress. no person holding any Federal 
or State office or posi~ion, of profit, and no judge of any court shall be entitled 
to a seat in the Legislature. 

Michigan 

Art. 4. Sec. 8 - No person holding any office, employment or position under 
the United States 9~· this state or a political subdivision thereof, except notaries 
public and members of the armed forces reserve, may be member of either house of 
the legislature. 

Virginia (1971 Const.) 

Art. IV, Sec. 4 ... No person holding a salaried office under the government 
of the commonwealth and no judge of any court, attorney for the commonwealth, 
sheriff, treasurer, assessor of ~axes, commissioner of the revenue, collector of 
taxes or clerk of any court shall be a member of either house of the General Assem
bly during his continuance in office; and his qualifications as a member shall 
vacate any such office held by him. No person holding any office or post of 
profit or emolument under the United States government, or who is in the employment 
of such government, shall be eligible to either house of the legislature. 

A 1921 case held that a retired naval officer is not ineligible under this 
section to a seat in general assembly as he is not holding a federal office. 
Galt v. Hobbs t 7 Va. L. Reg. (~.S.) 255 (1921) 

New York 

Art. 3, Sec. 7 ••• No membet of the legislature shall, during the time for 
which he or she was elected, receive any civil appointments from the governor, the 
governor and the senate t the legislature or from any city government t to an office 
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which shall have been created or the emol~ments whereof shall have been increased 
during such time. If a member of the Legislature be elected to congress, appointed 
to any office, civil or military, under the government of the United States, or 
under any city government except as a member of the national guard or naval mil
itia of the state, or of the reserve forces of the United States, his or her ac
ceptance thereof shall vacate his or her seat in the ~gislature, providing, how
ever, that a member of the legislature may be appointed commissioner of deeds or 
to any office in which he or she shall receive no compensation. 

A 1922 case held that an officer of the Federal Reserve Corps not in active 
servi.ce is not a military office, within the meaning of former Art. III, Sec. 8 
(now this section). Matter of Flynn, 196 N.Y.S. 926 (1922) 

In 1919 the New York attorney general ruled that a New York national guard 
officer, federalized under the Act of Congress of June 3, 1916 c. 134 is eligible 
to the legislature within the meaning of former Art. III, Sec. 8 (now this section) 
since he is an officer appointed by the state and cannot be regarded as a military 
officer under the United States for the purpose of questioning his eligibility. 
1919 Op. Atty. Gen. 21 St. Dept. Rep. 276 

Missouri 

Art. 3, Sec. 12 - No person holding any lucrative office or employment under 
the United States, this state or any municipality thereof shall hold the office of 
Senator or Representative. When any Senator or Representative accepts any office 
or employment under the United States t this state, or any municipality thereof, 
his office shall thereby be vacated and he shall thereafter perform no duty and 
receive no salary as Senator or Representative. During the term for which he was 
elected no Senator or Representative shall accept any app~intive office or em
ployment under this state which is created or the emoluments of which are increased 
during such term. This section shall not apply to members of the organized militia, 
of the reserve corps, and of school boards" and notaries public. 

Illinois (prior to 1971 revision) 

Art. 4, Sec. 3 - ••• No judge or clerk of any court, secretary of state, 
attorney general, state's attorney, recorder, sheriff or collector of public 
revenue, member of either house of congress, or person holding any lucrative office 
under the United States or this state, or any foreign government, shall have a 
seat in the general assembly: Provided, that appointments in the militia, and 
the offices of notary public and justice of the peace shall not be considered 
lucrative. Nor shall any person, holding any office of honor or profit under any 
foreign government, or under the government of the United States (except post
masters whose annual compensation does not exceed the sum of $300) hold any 
office of honor or profit under the authority of this state. 

A captain in the United States army cannot hold an office of honor or profit 
under authority of this state, and induction into military service by one commis
sioned as captain automatically vacates the office to which the person has been 
previously elected. Cromer v. Village of Maywood, 1943, 381 Ill. 337; cert. den. 
318 U.S. 783, rehearing denied 319 U.S. 780. 

Captain in U. S. Army cannot hold office 9».city attorney, although he was 
inducted in the service for the emergency of the war while he was in the state 
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militia and after he had been elected city attor~ey. Fekete v. City of E. St. 
Louis, 315 III 58 (1925). 

Illinois (present) 4t 

Art. LV, Sec. 2 (e) - No member of the General Assembly shall receive 
compensation as a public officer or employee from any other governmental entity 
for time during which he is in attendance as a member of the General Assembly. 
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October 6, 1971 

Legislative Compensation 

Sections 20 and 31 of Article II both deal with salaries and the responsibility 
of the General Assembly to establish compensation for ''all ',)fficers" under the former 
section and "members and officers of the General Assembly" under the latter. Section 
31 provides: 

The members and officers of the General Assembly shall receive a fixed 
compensation, to be prescribed by law, and no other allowance or per
quisites, either in the payment of postage or otherwise; and no change 
in their compensation shall take effect during their term of office. 

The salary of Ohio legislators, as set by Revised Code section 101.27, is
 
presently $12,750 per year, payable in equal monthly installments. President pro
 
tempore of the Senate and Speaker of the House receive $16,750 per year. Senate
 
minority leader, Senate majority whip, House Speaker pro tempore, House majority
 
floor leader, and House minority leader receive $14,750. House assistant minority
 
leader receives $13,750 annually.
 

The basic compensation figure of $12,750 annually compares favorably with the
 
1970 national average of $13,256 biennially, and the lower median compensation figure
 
of $10,637 biennially. Ohio rates seventh in the scale of legislative compensation
 
as of May 1, 1970. States with greater compensation are, in descending order of
 
compensation, California, New York, Michigan, Florida, Hawaii, and Massachusetts.
 
All of these states provide for expenses allowances in addition to salary.
 

Under Revised Code section 101.27 each member of the Ohio General Assembly
 
receives a travel allowance of 10 cents per mile each way for mileage once a week
 
during the session from and to his place of residence.
 

An Ohio Court of Appeals has upheld statutory travel expenses for members of 
the General Assembly in spite of the prohibition of Section 31 against "allowance 
or perquisites," under the apparent holding that they constitute part of a legislator's 
"compensation." State ex reI Harbage v. Ferguson, 68 Ohio App. 189 (1941) dism'd 
138 Ohio St. 617 (1941) held that a fixed rate per mile "travel allowance for mileage 

each way once a \'1eek" is not "an allowance or perquisite" forbidden by Section 31 
but is constitutional under at least one of two theori~:=l-that the travel expense 
payment is (1) reimbursement of an expense, impliedly not an allowance or perquisite" 
or "(2) i8 part of constitutional compensation. The opinion contains dictum to the 
effect that reimbursement for "hotel and living expenses" would be unconstitutional. 

Several years earlier State ex reI. Boyd v. Tracy, 128 Ohio St. 242 (1934) in

validated a statute providing members of the General Assembly "room and board" for
 
attendance at a special session, but based its ruling upon the prohibition against
 
changing compensation during term, thus implying that the room and board there pro

vided constituted compensation and not an invalid "allowance."
 

As a result of these two cases the judicial fate of any per diem for members of
 
the General Assembly is unpredictable. The prohibition against "postage" has been
 
avoided by central mailing.
 

Legislative compensation has received Widespread attention of commentators upon 
American state legislatures and proponents of constitutional revision have called 

• 1105 
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for removal of outdated compensation restrictions contained in legislative articles. 
Acknowledging that traditionally American state legislatures have been composed of 
"citizen legislators," the Committee on Legislative Processes and Procedures of the 
National Legislative Conference nevertheless called for .ncreases in legislative 
compensation and expenses, observing in its final report of 1961, Recommendation No.4: 

"From the viewpoint of good public service, and in light of the
 
increasing amounts of time that legislators must devote to their
 
duties both during and between sessions, their compensation in
 
most states is now much too low. Likewise the pay of legislative
 

leaders, faced with even greater demands on their time in most juris

dictions is notably out of line Flat salaries rather than a per
 
diem allowance should be paid. Salary and reimbursement of necessary
 
expenses should be provided in amounts sufficient to permit and en

courage competent persons to undertake growingly important and time

consuming legislative duties. Actual amounts of salary and expense
 
money should be provided by statute rather than specified in the
 
constitution. "
 

Comments to the latest edition' of the Model State Constitution deplore freezing 
salary and compensation details in constitutional provisions and reflect virtual 
unanimity on this point in the literature of constitutional revision. Such an ob
stacle is fortunately abse~t from the Ohio Constitution. Section 4.07 of the Model 
State Constitution, like the Constitutions of Hawaii (Art. III, Sec. 10), Illinois 
{Art. IV, Sec. ll)t Maine (Art. IV, Part Third, sec. 7), New York (Art. III, Sec. 
6), California (Art. 4, Sec. 4) and Virginia (Art. IV, Sec. 5) would provide that 
legislators receive sal~_yand allowances as designated by law. 

However, a number of states, explored in an earlier memorandum, bave chosen 
to incorporate constitutional provisions for salary commissions, to meet public 
criticism of legislative increases in salary. Others have proposed constitutional 
amendments for this purpose. Some of the constitutional provisions adopted and 
proposed are replete with detail concerning commission appointment and procedures 
and the implementation of its recommendations. Such a commission has been estab
lished in some amendments and proposals and authorized in others. 

At its June 17, 1971 meeting the Committee discussed the provisions and pro
posals for salary commissions and expressed preference for the approach that in
corporates the least detail-in the Constitution. Alternative compensation provi
sions were specifically requested for further Committee consideration. The follow
ing drafts, with comment, are submitted in response to this directive. 

1. THE MEMBERS OF THE GENERAL ASSEMBLY SHALL RECEIVE AN ANNUAL SAlARY
 
AND SUCH ALLOHANCES AS ARE PROVIDED BY LAH, BU:i: CHANGES IN THE SALARY
 
OF ANY MEMBER SHALL NOT TAKE EFFECT DUR ING THE TERM FOR WH ICH HE HAS
 
EUC~D. 

Conunent: 

Draft No. 1 is almost the same as the prOVision in the new Illinois Constitution 
(Art. IV, Sec. 11) and the new Virginia Constitution (Art IV, Sec. 5). It is like 
Section 4.07 of the Model State ~onstitution except for the final clause which there 
reads "but any increase or decreasE' in the amount thereof shall not apply to the 
legislature which enacted the same." Comments point out that this language reqUires 
an intervening election before salaries become effective. Because of the differing 
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terms in the two houses in Ohio, the language proposed appears more appropriate. 

Draft No.1, like all drafts proposed, removes the obsolete prohibition 
against "allowance" and the archaic and ambiguous restriction on "perquisites." The 
removal of a restriction on "payment of postage" conforms the law to the practice. 

The Committee requested, in addition, that it be furnished additional alterna
tives to consider, embodying the Constitutional creation of a salary commission for 
the establishment of legislative salaries. At least one state (Arizona) by recent 
constitutionaL. amendment authorizes creation of such a commission, with pOl-Jer to 
make salary recommendations for elective state officers. Most states with salary 
commission plans establish the commission by Constitution, with varying degrees of 
detail concerning its operation. Maryland (1970) and Michigan (1968) Constitutions 
establish a salary commission whose recommendations stand unless rejected by the 
legislature. It was agreed that if commission recommendations are to become operative 
upon failure of the General Assembly to reject them, the subject of a legislative 
salary commission is appropriate for the Ohio Constitution. Two alternatives are pre
sented. 

2. THE MEMBERS OF THE GENERAL ASSEMBLY SHALL RECE IVE AN ANNUAL SALARY 
AND SUCH EXPENSE ALLOWANCES AS ARE PROVIDED BY THIS CONSTITUTION AND 
BY LAW, BUT CHANGES IN THE SALARY OF ANY MEl-mER SHALL NOT TAKE EFFECT 
DURING THE TERM FOR WHICH HE WAS ELECTED. 

THERE SHALL BE A COMMISSION, KNOHN AS'.~HE GENERAL' ASSEMBLY COMPEN
sATIoN COMMISSION, CONSISTING OF SEVEN MEMBERS, THREE OF WHOM SHALL BE 
APPOINTED BY THE GOVERNOR, TWO OF WHOM SHALL BE APPOINTED BY THE PRESI
DENT OF THE SENATE, AND TWO OF WHOM SHALL BE APPOINTED BY THE SPEAKER 
OF THE HOUSE OF REPRESENTATIVES. THE COMMISSION SHALL MAKE DETERMINA
TIONS OF THE SALARIES AND EXPENSE ALLOWANCES OF THE MEMBERS OF THE 
GENERAL ASSEl'illLY, \VHICH DETERMINATIONS SHALL BE THE SALARIES AND EXPENSE 
ALLOWANCES ESTABLISHED, UNLESS THE GENERAL ASSEMBLY BY A VOTE OF TWO

.THIRDS OF THE MENBERS SERVING IN EACH HOUSE REJECT THEM. THE GENERAL 
ASSEMBLY SHALL IMPLEMENT THIS SECTION BY LAH. 

Comment: 

Draft No. 2 provides for rht establishment of a Commission which would deter
mine both salaries and expense allowances for the General Assembly. Commission de
mrmination would become effective unless rejected by a two-thirds vote of each house. 
Draft No. 2 requires implementation by law. It is silent as to terms of commissioners, 
ttming of the submission of recommendations, and when salary determinations go into 
effect. Like the present Section 31 and Draft No.1, Draft No. 2 prohibits changes 
in salary during term. 

This very simple form is similar to the provLs10n for a State Officers Com
pensation Commission in the Michigan Constitution (Art. IV, Sec. 12). Similarly, 
the provision in the Hawaii Constitution for establishment of a Commission on Legis
lative Salary is without elaboration as to submission of recommendations, although 
it docs fix four year terms for the Commissioners and an annual date for submission 
of recommendationsT (Art. III, Sec. 13) 

Note that the appointing authority includes "president of the Senate," which 
under Committee recommendations would be an elected member of the Ohio Senate. 
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3. THE MEMBERS OF THE GENERAL ASSEMBLY SHALL RECE IVE SUCll EXPENSE 
ALLOWANCES AS ARE PROVIDED BY LAW AND A SALARY AS PROVIDED BY THIS 
CONSTITUTION AND BY LAW. 

THERE SHALL BE A GENERAL ASSEMBLY COMPENSATION COMMISS ION, CONS ISTING 
OF SEVEN MEMBERS, THREE OF WHOM SHALL BE APPO INTED BY THE GOVERNOR, TWO 
OF WHOM SHALL BE APPOINTED BY THE PRESIDENT OF THE SENATE, AND nlO OF 
WHOM SHALL BE APPOINTED BY THE SPEAKER OF THE HOUSE OF REPRESENTATIVES. 
APPOINTMENTS TO THE COMMISSION SHALL BE MADE FOR FOUR YEAR TERMS, AS 
PROVIDED BY LAH. THE COMMISSION, BY FORMAL RESOLUTION, SHALL SUBMIT 
ITS DETERMINATIONS FOR LEGISLATIVE SALARIES TO THE GENERAL ASSEMBLY ON 
THE SECOND TUESDAY IN FEBRUARY OF EACH ODD-NUMBERED YEAR. THE GENERAL 
ASSEMBLY MAY REDUCE OR REJECT, BUT SHALL NOT INCREASE ANY ITEM IN THE 
RESOLUTION. THE RESOLUTION, WITH ANY REDUCTIONS THAT HAVE BEEN CON
CURRED IN BY JOINT RESOWTION OF THE GENERAL ASSEMBLY, SHALL TAKE EFFECT 
AND HAVE THE FORCE OF LAW AS OF THE BEGINNING OF THE NEXT ANNUAL SESSION 
OF THE GENERAL ASSEMBLY IBuT CHANGES IN THE SALARY' OF ANY MEMBER SHALL 
NOT TAKE EFFECT DURING THE TERM FOR WHICH HE HAS ELECTEDd 
Note: Material in brackets 1s optional. 

C01llJlent: 

Draft No. 3 is somewhat more detailed, and in this sense it is more comparable 
to provisions in the Constitu~~ons of Arizona and Maryland. The same structure of 
appointment is adopted as in Draft No.2, the alternative of having a commission ap
pointed by the Governor, as in Hawaii, having been rejected. The t~ing for submis
sion of recommendations (sp~ond Tuesday in February of odd-numbered years) is intended 
to coincide with budget procedures, ~nd is the date adopted by Am. S. B. No. 112 of 
the l09th General Assembly, which w·.;uld establish an Ohio Public Officials Compensa
tion Commission. (The Commission r~oposed under this legislation would have recom
mending authority only.) The Draft avoids detail concerning Commission appointments-
~. e. relative to staggered terms, reappointment, removal from office, and compensation. 

Draft No. 3 also provides for the setting of expenses by law and the fixing of 
salaries by a commission. Alternative No. 2 puts both matters within the prOVince 
of the Commission. Proposals and adopted provisions from other states have taken both 
forms. Some logic exists for separating salary and expense allowances. The latter 
could apply to the operation of a particular committee or commission, in which case 
legislative initiation·· ..could be more·:p'ppropriate. 

Another feature of Draft No. 3 is the optiOl.il character of the ban on changes 
in the salary of any member during term. With salalies initiated by an outside body, 
the question arises as to whether a purpose for the ban still exists. Draft No. 3 
would effectuate recommendations of the Commission at the beginning of the next annual 
session of the General Assembly after recommendation made in an odd-numbered year. 

•
 

• 

• 

• 

• 
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Constitutional Revision Commission
 
Committee to Study the Legislature
 
October 15, 1971
 

•
 RIGHT OF MEMBERS TO PROTEST
 

The committee proposes repeal of section 10 of Article II, reading as follows: 

Section 10. Any member of either House shall have the right to protest against 

• anyact,or resolution thereof; and such protest, and the reasons therefor, shall, 

without alteration, commitment, or delay, be entered upon the jounral. 

ADDITIONAL COMMENT: 

• Testimony presented at the commission's Public Hearing on October 6, 1971 ques

tioned the repeal of section 10 because of the protection that it affords to a 

minority party or minority group within the legislature to make public in the Journal 

• its objections to legislation under consideration by either house. The provision 

was reportedly most recently used early this summer when Democrats in the House 

had proposed budget amendments recorded in the Journal. Proponents of repeal ack

• nowledge that right to record protest is protected by legislative rule, but point out 

that such rules are subject to change. Lieutenant Governor Brown noted that this 

right to journalize a protest has been clarified by the Court of Appeals in the 

• Carney case in(1967), which restricted tDs~~ope· ~o legislation or resolutions. Its 

attempted use before that case was reportedly much more frequent. 

There appear to be some 13 other states which guarantee the privilege of enter

• ~ng protest or dissent in legislative journals. The provisions, like section 10, 

which originated in 1802, are of very long standing. Minnesota and Illinois require 

two members to exercise the right. Neither the United States Constitution nor the 

• Model State Constitution extends the privilege of entering a dissent in the journal. 

All dissents in Congress are preserved, of course, because the debates are published 

in the Congressional Record. 

• The right to record protest originated in a day when dissenters had no other 

opportunity for publicizing their objections to legislation. Such a situation does 

not prevail today, and, indeed, the readership of the legislative journals is 
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extremely limited. Today a minority position is re*dtly pUblicized and widely 

circulated through the news media. The constitutional provision in that sense is 

an anachronism and appropriate for removal if the constitution is to be modernized • 
and cleared of provisions designed to meet the needB of a ttme long past. 

• 

• 

• 

• 

• 

• 
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• Constitutional Revision Commission 1. 
Committee to Study the Legislature 
October	 15, 1971 

• 
WHO SHALL NOT HOLD OFFICE 

Section 5, Article II 

The committee proposes the repeal of section 5 of Article II which reads as 
follows: 

• 

• 
Section 5. No person hereafter convicted of an~embezz1ement of public funds, 

shall hold any office in this state; nor shall any person holding public money for 
disbursement, or otherwise, have a seat in the General Assembly, until he shall have 

• 

accounted for, and paid such money into the treasury_ 

ADDITIONAL COMMENT: 

Some questions were put to the committee and the commission Public Hearing on 

October 6, 1971, concerning the proposed repeal of section 5 as statutory. Specific 

inquiry concerned whether removal of the provision disqualifying convicted embezzlers 

•	 from membership in the General Assembly would affect legislative authority to restrict 

eligibility. 

The committee is of the view that repeal of section 5 would neither restrict nor 

•	 remove limitations upon the General Assembly in this regard. Section 5 can be viewed 

as a redundancy in view of Article V, Section 4, which recognizes the power of the 

General Assembly to prescribe qualifications for voting and for holding office, aa 

•	 follows: 

liThe General Assembly shall have power to exclude from the privilege of voting, 

or of being eligible to office, any person convicted of bribery, perjury, or other in

•	 famous crime" 

Moreover, Article XV. Section 4 provides:
 

"No person shall be elected or appointed to any office in this state unless
 

•	 possessed of the qualifications or an elector." 

The legislature's authority to enact more restrictive qualifications had been 

recognized in statutes declaring an ineligible for elector status person convicted 

•	 of a felony in this state (Revised Code section 2961.01) and persons who have been 

imprisoned in the penitentiary of any other state under sentence for the commission 

of a crime punishable in Ohio by penitentiary imprisonment (Revised Code section 2961.02) 
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Ohio Constitutional Revision Commission • 
Legislative-Executive Study Committee 
November 12, 1971 

The following proposal. (attached ) are presented to the Commission 

•for consideration and action at its meeting November 18, 1971, at which time 

public testimony is a180 invited •
• 

Article II, section 25 - annual session; special sessions called by presiding 
officers. • 

Article7 11, sections 6 and 7 (repeal 8); Article III, sections 1, 3, and 16; 
Article V, section 2a - presiding officer of the Senate to be a Senator; 
joint election of Governor and Lt. Governor; rearrangement of material. 

Article II, sections 15, 16, 17, and 18 - consolidated into two sections (re •quirements for enactment of legislation and gubernatorial veto with some 
changes) 

Article II, section 9 

Also to be considered, 
Article II, aection 31 
Article II, section 3 

journals; included for pUBposes of rearrangement. 

not changed from previous distribution: •- legislator compensation 
residence of members of the General Assembly 

• 

• 

• 

• 

• 
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• Constitutional Revision Commission
 
Committee to Study the Executive-Legislative 1.
 
November 12, 1971 

ANNUAL AND SPECIAL SESSIONS
 
Section 25, Article II
 

• 

• The following is proposed as a combination of the annual and special session 

proposals, if the Commission recommends both. 

Section 25. EACH GENERAL ASSEMBLY SHALL CONVENE IN FIRST REGUIAR SESSION ON 

• 

THE FIRST ~ONDAY OF IANUARY IN THE ODD-NUMBERED YEAR, OR ON THE SUCCEEDING DAY IF THE 

FIRST tpNDAY IN IANUARY IS A LEGAL HOLIDAY, AND IN SECOND REGULAR SESSION ON THE SAME 

DATE OF THE FOLLOHING YEAR. THE GOVERNOR OR THE PRESIDING OFFICERS OF THE GENERAL 

• 

ASSE~mLY MAY CONVENE THE GENERAL ASSEMBLY IN SPECIAL SESSION BY A PROCLAMATION AND 

SHALL STATE IN THE PROCI.M1ATION THE PURPOSE OF THE SESSION. 

COMMENT: This draft of section 25 represents an attempt to combine amendments recom

• 

mended for annual sessions and special sessions. It also specifies that ~ General 

Assembly convenes in ~ regular sessions. The practice of numbering General Assembliee 

would not be changed. 

• 

In considering the question of authorizing the legislature to convene itself in 

special sessions, the committee noted a trend in recent years to provide for legis la

tive initiation by petition of a specified majority of the members of each house. 

• 

Alaska and Hawaii permit the calling of special sessions upon request of two-thirds 

of the membership, and the Model State Constitution adopts such an approach by author

izing legislative leaders to call a session at the written request of a majority of 

• 

the members of each house. Kansas, Maryland and North Carolina adopted variations of 

this plan by amendment passed in 1970. 

the committee considered and rejected the proposal that a percentage of the members 

rather than the leaders be entitled to call a special session. With constitutionally 

recognized annual sessions,special sessions would tend to be even more extraordinary. 

•	 The constant circulation of a proliferation of petitions requesting special sessions 

for various purposes could be an undesirable effect of such a plan. At other times 
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tho necessity of obtaining enough signatures in a short period of time could unduly 

complicate or delay the call. For these reasons the committee favors permitting 

legislative leaders to act unrestricted by petition requirements, as they can under • 
the Illinois Constitution of 1970. 

Some concern was expressed at the Commission meeting of October 19, 1971 that 

authorizing presiding officers to call a session would not be favored by all members • 
unless they were assured that the presiding officer of the Senate for this purpose 

would be chosen from its membership. A package amendment for the purpose of having 

the Lieutenant Governor elected in tandem with the Governor and designating his duties • 
as executive, not legislative, is submitted today for this purpose. 

• 

• 

• 

• 

• 

• 
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• Constitutional Revision Commission 2. 
Legislative-Executive Study Committee 
November 12, 1971 

Subject: Lt. Gov.: Election; substitution of executive for legislative duties

• Article II 

Section 6. Each house shall be judge of the election, returns, and qualifica

tions of its own members~-a ~ A majority of all members elected to each House;

• shall be a quorum to do business; but, a less number may adjourn from day to day, 

and compel the attendance of absent members, in such manner, and under such penalties, 

as shall be prescribed by law.

• EACH HOUSE MAY PUNISH ITS MEr-mERS FOR DISORDERLY CONDUCT, AND, HITH THE CON

CURRENCE OF TWO-THIRDS OF ITS MEMBERSHIP, EXPEL A :t-lEMBER BUT NOT THE SECOND TIME FOR 

TIlE SAME CAUSE.• 

• 

• EACH HOUSE HAS ALL POWERS NECBSSAR¥ 10 ~ROVIDB FOR ITS SAFETY AND tHE UNDISTURBED 

TRANSACTION OF ITS BUSINESS, AND TO OBTAIN. THROUGH COMMITTEES OR OTHERWISE,. INFORMA-

TrON AFFECTING LEGISLATIVE ACTIONS UNDER CONSIDERATION OR IN CONTEMPLATION, OR WITH 

REFERENCE TO ANY ALLEGED BREACH OF ITS PRIVILEGES OR ITS CONDUCT OF ITS MEMBERS '. 

• 
AND TO THAT END TO ENFORCE THE ATTENDANCE AND TESTIMONY OF WITNESSES, AND THE PRO

DUCTION OF BOOKS AND PAPERS. 

• 

COMMENT: Section 6 is included in this package for the sole purpose of organization 

and rearrangement of material in Article II, and the substance of the section has 

not been reviewed as of this time. In considering the amendment to section 8 of 

Article II, whereby the right of each house to choose its own officers would be ex

panded to specify that a presiding officer be selected from the membership of each 

• house, the committee decided that section 8 is composed of two Widely different sub

• 

jects. and that the disparity would be compounded by the proposed amendment relating 

to presiding officers. That portion of section 8 dealing with choice of officers 

(including the proposed new provision for elected presiding officers) is logically 

related to the subject matter of section 7--organization of each house--and has been 
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transferred in the amendment below. The remainder of section a....right of punishment 

and expulsion and powers to obtain information, through committee or otherwise..

are further powers of each house, the subject of section 6, and are therefore • 
transferred from section 8 to section 6 in the amendment above. 

The amendment to section 6 and the repe"l of section 8 are intended to be non-

substantive in that they involve a transfer of language only. One possible change • 
in meaning could result from rewording provision for expulsion of a member. Section 

8 says that a member can be expelled upon "concurrence of two thirds." Whether this 

percentage is intended to be applied to total membership or to members present is • 
not specified. In the transfer of this provision from section 8 to section 6 the 

committee has interpreted the intent of this section to require concurrence of two-

thirds of the membership. • 

• 

• 

• 

• 

• 
, 
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•	 2b. 
Article II
 

Section 7. The mode of organizing ~ke-fte~~e-ef-~e,~e8efttative8;EACH HOUSE OF
 

•
 THE GENERAL ASSEMBLY;ae-~ke-eeMMefteeMeat-ef-eaek-re~~~ar-8e88feft; shall be prescribed
 

• 

by la'-l. 

EACH HOUSE SHALL CHOOSE ITS OWN OFFICERS, INCLUDING A PRESIDING OFFICER TO BE 

ELECTED FROM ITS MEr-mERSHIP, 'mo SHALL BE DESIGNATED IN THE SENATE AS PRESIDENT OF 

• 

TIlE SENATE AND IN THE HOUSE AS SPEAKER OF THE HOUSE OF REPRESENTATIVES. 

EACH HOUSE MAY DETERMINE ITS OWN RULES OF PROCEEDING•. 

COl-llJENT: The amendment of the first paragraph of section 7 has already been considered 

• 

and agreed to by the Commission at its meeting of October 19, 1971. 

The remainder of the amendment to this section is for the purpose of organization 

and rearrangement only. See comment to section 6 above. 

• 

In transferring that portion of section 8 dealing with the authority of each house 

to choose its own officers, the proviso "except as otherwise provided in this Constitu ... 

tion" is eliminated because it is viewed as applying to the designation of the Lieutenant 

• 

Governor as president of the senate, eliminated below.
 

Section 8 of Article II to be repealed.
 

Article III
 

Section 1. The executive department shall consist of a governor, lieutenant 

governor, secretary of state, auditor of state, treasurer of state, and an attorney 

•	 general, who shall be elected on the first Tuesday after the first Monday in November, 

by the electors of the state, and at the places of voting for members of the general 

assembly. 

•	 IN THr<~ r.F.NEML ELECTION FOR GOVERNOR AND LIEUTENANT GOVERNOR ONE VOTE SHALL BE 

CAST JOINTLY FOR THE CANDIDATES NONINATED BY THE SAME POLITICAL PARTY OR PETITION. 

THE Gr:.:~;mtAL A5S::mLY SHALL PROVIDE BY LAW FOR THE JOINT NOMINATION OF CANDIDATES FOR 

•	 GOVERNOR ~N~ ~iEUTENANT GOVERNOR. 

Section 3. The returns of every election for the officers, named in the foregoing 

section, shall be sealed up and transmitted to the seat of Government, by the returning 
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officers, directed to the President of the Senate, who, during the first week of the 

session, shall open and publish them. and declare the result, in the presence of a 

majority of the members of each house of the General Assembly. The JOINT CANDIDATES 

HAVING THE HIGHEST NUl·mER OF VOTES CAST FOR GOVERNOR AND LIEUTENANT GOVERNOR AND THE 

person having the highest number of votes FOR ANY OTHER OFFICE shall be declared duly 

electcdi but if any two or more 8hall-~e HAVE AN EQUAL AND THE highest;-aft4-e~al-ift 

NUMBER OF votes for the same office OR OFFICES.a. one of them; OR ANY TWO FOR WHOM JOINT 

VOTES tiERE CAST FOR GOVERNOR AND LIEUTENANT GOVERNOR.a. shall be chosen by the joint 

~ote di both houses. 

Section 16. the Lieutenant Governor shall he-PPee'eeftl-ef-lhe-Seftaeet-h~l-skall 

J'ro-t.<::-po•• PieRFORM SUCH DUTlES IN THE EXECUTIVE DEPARTNENT AS ARE ASSIGNED TO HIM BY 

THE GOVERNOR AND EXERCISE SUCH POWERS AS ARE PRESCRIBED BY LAW. 

Article V 

Section 2a. The names of all candidates for an office at any general election 

shall be arranged in a group under the title of that office. and shall be 80 alternated 

that each name shall appear (in 80 far as may be reasonably possible) substantially 

.,.,. '" : .... , tl·~-I. .......~ .. ".-,.. .........,0. "~.;:r'lning, at the end, and in each intermediate 

•
 

•
 

•
 

•! 

•
 

•
 

•
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place, if any, of the group in which such name belongs. Except at a Party Primary 
or in a non·partisan election, the name or designation of each candidate's party, 
if any, sh~i1 be printed under or after each candidate's name in lighter and smaller 
type face than that in which the candidate's name is printed. An elector may vote 
for candidates (other than candidates for electors of President and Vice-President 
of the United States"" AND OniER THAN CANDIDATES FOR GOVERNOR AND LIE\JTENANT GOJERNOR) 
only and in no other way than by indicating his vote for each candidate separately 
from the indication of his vote for any other candidate. 

• COMMENT: This amendment package incorporates the proposal submitted to the commission 

• 

on September 16, 1971 and considered by it on October 6 and October 19, 1971, to give 

to each house the authority to choose its own presiding officers, including the choice 

of president of the senate from among the membership of that body. Article II, Section 

• 

8 is amended for this purpose. 

The comment to this section as proposed on the above date noted that Section 16 

of Article III, making the Lieutenant Governor president of the senate, will require 

• 

amendment or repeal if revised Section 8 is adopted. 

The amendment of Section 8 was discussed by the Commission at its meeting on 

October 6 and October 19, 1971. At the former meeting, at which Lieutenant Governot 

Brown testified, the Lieutenant Governor was asked whether he favored a proposal f6r 

Governor and Lieutenant Governor running as a team. Such tandem election assure. 

4t	 that the two officers have the same party affiliation, recognizes the Lieutenant 

Governor as a member of the executive branch of government, and serves the purpose 

for which the office of Lieutenant Governor was created·-to provide an automatic 

•	 successor, elected state-wide, to fill any vacancy which may occur in the office of 

the Governor. TheLieutenant Governor stated that he strongly favot:s'team election 

and would extend it to pre-primary selection. Commission members present at the 

•	 October 19 meeting unan~usly favored the idea of having the two officers run for 

election together. Upon re-referral, the Committee has broadened its original pro

posals to include provision for team election, including pre-primary selection, and 

•	 has replaced the legislative role of the Lieutenant Governor with explicit provision 

for his exercise of duties and powers in the executive department of government. 
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view election of a Lieutenant . Governor with the Governor 

In the C01Mlitteoa IS
 

recognizes his position as an executive official of state government and supports
 

its position that to retain administrative leadership by an executive official • 
over one body of the legislative branch of government is inappropriate. 

New York was the first state to provide for tandem election of the Governor and 

Lieutenant Governor in 1938. Today, the constitutions of at least the 10 states of • 
Connecticut, Hawaii, Michigan, New Mexico, New York, Illinois, Massachusetts, Wis

cons in, Colorado and Florida provide for team election, and the Indiana legislature 

has passed such a proposal for submission to the people as a constitutional amend • 
ment. Alaska chose to drop the term "Lieutenant Governor" and provides that the 

Secretary of State be elected on a joint ballot with the governor, to succeed him 

in case of vacancy. Joint nomination is specifically provided for in the new 

Illinois Constitution, which like the draft proposed gives the General Assembly re

sponsibility for providing by law for the joint nomination of candidates. (Article 

5, section 4) • 
The 1968 Florida Constitution creates the office of Lieutenant Governor in that 

state and provides: "In the general election and in party primaries, if held, all 

candidates for the office of governor and lieutenant governor shall form joint can • 
didaetes in a manner prescribed by law, so that each voter shall cast a single vote 

for a candidate for governor and a candidate for lieutenant governor running together." 

(Article 4, section 5) Most states have followed the New York model which is "they • 
shall be chosen jointly, by the casting by each voter of a single vote applicable to 

both offices, and the legislature by law shall provide for making such choice in such 

manner." (Article 4, section 1) • 
The draft proposed by the committee includes provision for joint candidacy in 

the primary election or by petition but does not attempt to set out the details by 

which rre-primary selection takes place. Article V, Section 7 of the Ohio Constitution 

provides in part: "All nominations for elective state, district, county, and munlc

ipal offices shall be made at direct primary elections or by petition as provided by 
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law " To provide, as does this draft, that the General Assembly provide by 

law for joint nomination of candidates is consistent with Article V and keeps the 

•	 Constitution flexible and free of statutory matters.
 

Forty states have a lieutenant governor and in 39 states the office is estab·
 

lished by constitution. Without exception, the creation of the office appears in 

• the executive article of the state constitution, as it does in the Ohio Constitution. 

The classification of the position as legislative or executive has not been clear 

cut, and one commentator has termed it "hybrid."l

• Byron Abernathy, in his 1960 report qnl,the state executive branch, examines the 

office of lieutenant governor in terms of the following question: "Can the office 

be justified in a capacity more useful than that of presiding over the senate?" 

• His ana1y,is deplores the dearth of political literature concerning the office and 

points out that "here is an office, the true nature and functioning of which has beeu' 

obscured by its apparent 'spare tire' nature and which students of government have

• too long ignored." 

Most writers appear to speak of the lieutenant governor as primarily an execu

tive official. Yet evaluating executive aspects of the position Abernathy finds 

• 

• room for considerable improvement. 

"The Lieutenant Governor does not normally carry a significant share of 

state executive and administrative responsibilities, while at the same 

time state governors are finding the burden of their offices increasingly 

overwhelming. They need assistance in their work, and students of state 

government have hit upon the idea that making the Lieutenant Governor a

• 
1 Abernathy, Byron, Some Persisting Questions Concerning the Constitutional State 

Executive, University of Kansas publications, Governmental Research Series 
No. 23 (1960) 

• 
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80rt of.assistantgovernor could relieve the governor of some of hi.
 

duties and make better use than is now made of this office, and to
 

relieve the governor from many onerous tasks so that he could be free
 

to devote his efforts to the larger responsibilities of his office."
 

In a keynote address delivered at the fifth annual meeting of the National
 

Conference of Lieutenant Governors in Cleveland in June 1966,2 Harvey Walker traced • 
the development of the office of lieutenant governor in America and urged its trans

formation. Specifically, he argued that the lieutenant governorship should be an 

executive office and a very busy one - not one of presiding over a legislative body .. • 
He emphasized the importance of training the lieutenant governor as a possible suc

cessor to the governor. Full ttme employment of the lieutenant governor in the ex •ecutive branch of government is imperative, he urged, if the primary purpose for 

creating the office is to be served. Executive duties should permit htm to enjoy 

a wide administrative exr~rience to prepare him to assume the reins of state gov

ernment in an emergency. That both branches of government would benefit is his 

thesis, as he argues: 

"The use of the Lieutenant Governor as the president of the state senate
 

or of a unicameral legislature seems to be an imitation of the example
 

of the national government. This intermingling of legislative and ex

ecutive functions often has proven unsatisfactory, at both national and
 •state levels. It should be clear that if the talents of an administrator
 

are required, they will be found only by fortunate accident in one whose
 

experience lies entirely opts ide of that field. On the other hand, the
 

presidency of a legislative body requires legislative talents, and the
 .' 
2	 Reprinted as "Office of the Lieutenant Governor: Authority and Responsibility," 

42 Social Science 142 (June, 1967) 
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president should be chosen by that body from among its own members by 

•
 a majority vote."
 

• 

Dr. Walker reported a trend toward recognizing the Lieutenant Governor as 

understudy for the Governor. In a number of states, the constitution provides 

that the duties of office may be prescribed by law. In Colorado, where this provi

• 

sion appears in the constitution, the Lieutenant Governor is, by statute, a member 

of the governor's cabinet, as he is, reportedly, by custom, in New York and Penn

sylvania. By constitutional provision, he is a member of the equivalent (Governor's 

• 

Council) in Massachusetts. In Louisiana, he is chairman of the state Pardon Board 

and of the Voting Machine Board. In Pennsylvania, he is chairman of the Pardon 

Board and State Defense Council. In Nebraska, by Constitution, the legislature 

• 

may establish departments of government and place the Lieutenant Governor as depart

ment head, and he is a member of the Board of Pardon. In North Carolina, he serves 

on the State Board of Education. In Hawaii, the Constitution leaves the duties of 

the office to be prescribed by law, and statutes make him secretary of state. By 

statute, in Indiana, he is the Director of Commerce and Industry and he serves ex 

• officio on one or more administrative committees, boards, or commissions in a large 

• 

number of states. 

Another point of view is that the administrative duties Lieutenant Governors 

perform are of so little importance that they could as well be exercised in other 

• 

existing offices. The Model State Constitution eliminates the office. However, 

there is little support for proposals to abolish the office in those states where 

it exists, and thus the literature of state government routinely calls for the 

development of duties to make the holder of the office a kind of assistant to the 

governor. Opposition to such suggestions is based on the fear that a Lieutenant 

•
 Governor might become a hindrance, not a help. The Governor cannot remove a pop·
 

ularly elected official if the latter is an unsatisfactory assistant. 

•
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Team election is one solution to the problems involved in disagreement between 

the two officers. Another is to make it constitutionally possible for the Governor 

to use the Lieutenant Governor as an assistant but leave to the discretion of the 

Governor the extent to which he does BO. The Alaska plan for Secretary of State 

leaves it to the Governor and to the legislature to define the duties of the office, 

and the draft proposed adopts this solution. The Florida Constitution provides • 
that the Lieutenant Governor "shall perform some duties pertaining to the office 

of Governor as shall be assigned to h~ by the Governor. except when otherwise 

provided by law. and such other duties as may be prescribed by law." The B&lwaii • 
Constitution provides that the Lieutenant Governor shall perform such duties as 

may be prescribed by law. a provision that leaves open the possibility of making 

the Lieutenant Governor an assistant to the Governor. Any of these solutions is 

preferable to spelling out duties in the constitution because of the flexibility 

they permit. Duties 11 the draft proposed are specifically designated as "execu

tive." consiltent with the Committee's view of the office and to eliminate some • 
of the uncertainty that has surrounded it. 

• 

• 

• 

1124
 



• Ohio Constitutional Revision Commission
 
Legislative-Executive Study Committee 9.
 
November	 12, 1971 

• 
Constitutional Procedural Requirements for Passage 

of Legislation - A Consolidation 
Sections 15, 16, 17, 18 of Article II 

Article II 

Section	 15. (~) THE GENERAL ASSEMBLY SHALL ENACT NO LAW EXCEPT BY BILL, AND NO 

•	 BILL SHALL BE PASSED HITIlOUT THE CONCURRENCE OF A MAJORITY OF THE MEMBERS ELECTED TO 

EACH HOUSE. BILLS MAY ORIGINATE IN EITHER HOUSE, BUT HAY BE ALTERED, AMENDED, OR 

REJECTED IN THE OTHER. 

• (~) THE STYLE OF THE LAWS OF THIS STATE SHALL BE, "BE IT ENACTED BY THE GENERAL 

ASSEMBLY OF THE STATE OF Q.H1O." 

(£) EVERY BILL SHALL BE CONSIDERED BY EACH HOUSE ON THREE DIFFERENT DAYS, UNLESS 

• TWO-THIRDS OF THE MEMBERS ELECTED TO THE HOUSE IN WHICH IT IS PENDING SUSPEND THIS 

REQUIREMENT, AND EVERY INDIVIDUAL CONSIDERATION OF A BILL OR ACTION SUSPENDING THE 

REQUI~EMENT SHALL BE RECORDED IN THE JOURNAL OF THE RESPECTIVE HOUSE. NO BILL MAY BE 

• PASSED UNTIL THE BILL AND EACH AMENDMENT THERETO HAS BEEN REPRODUCED AND DISTRIBUTED 

TO MEMBERS OF THE HOUSE IN WHICH IT IS PENDING. 

(Q) NO BILL SHALL CONTAIN MORE THAN ONE SUBJECT, milCH SHALL BE CLEARLY EXPRESSED 

• IN ITS TITLE. NO LAH SHALL BE REVIVED OR M1ENDED UNLESS THE NEW ACT CONTAINS THE 

• 
ENTIRE ACT REVIVED, OR THE SECTION OR SECTIONS AMENDED, AND THE SECTION OR SECTIONS 

AMENDED SHALL BE REPEALED. 

(~) EVERY BILL HHLCH HAS PASSED BOTH HOUSES OF THE GENERAL ASSEMBLY SHALL BE 

•
 
SIGNED BY THE PRESIDING OFFICER OF EACH HOUSE TO CERTIFY THAT THE PROCEDURAL REQUIRE


MlFNTS FOR PASSAGE HAVE BEEN MET AND SHALL BE PRESENTED TO THE GOVERNOR FOR HIS APPROVAL.
 

•
 

Sections 15, 17, and 18 of Article II to be repealed and Sections 16 and 9 of
 

Article II to be amended, as shown below.
 

COMMENT: This section is a composite of the procedural requirements for bill passage
 

contained in present sections 15, 16, 17, and 18 of Article II and a portion of 

• 
section 9 of Article II. The format follows modern constitutions in combining all 

elements pertaining to passage of legislation. 
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Paragraph (A) adds the requirement not found in the Ohio Constitution but 

commonly part of legislative articles that no law shall be enac.ed except by bill. • 
and adds to it the provisions of section 15 that bills may originate in either house. 

The provision that no bill be passed without the concurrence of a majority comes 

from section 9. • 
Paragraph (B) embodies the style clause for bills presently found in sec. 18. 

Paragraph (C) rejects the traditional "three reading" law because, like the 

drafters of the Model State Constitution, the Committee regards it as an archaism. • 
The present requirement that bills be "fully and distinctly read" on three different 

days is virtually never observed in Ohio. Constitutional provisions governing bill 

reading are standard in state constitutions. However. although they appear in •i
varying forms in the constitutions of the 50 states. the 1970 report by the Council 

of State Governments (~·can State Legislatures: Their Structures and Procedures) 

reveals that the practice of reading bills in full is extremely rare. • 
To conform fundamental law with practice. a number of state have revised the 

reqUirement by specifying that the reading shall be "by title only." Another 

approach, adopted in New York and endorsed by the Model State Constitution, is to 

prOVide that no bill becomes law unless printed and available to members, in final 

!2Im, three days prior to final passage. New York, Const. Art. III section 14, 

Model State Constitution. section 4.15. •
 

•
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Comment attached to the Model State Constitution provision notes that undue haste is 

checked by the requirement that the printed bill be on members' desks for 3 days 

• 

• before final legislative action. It might be appealing to substitute such a rule 

for one that had its origins in a day when illiteracy was a problem and reproduction 

of printed material was difficult. However. the M.S.C. solution ignores floor amend

ments, and the New York provision contains the specific prohibition that "Upon the 

last reading of a bill, no amendment thereof shall be allowed." Floor amendments, for 

purposes of conforming bills with rules of code revision, as well as for substantive 

• 

• purposes, are common in Ohio. To retain them would require special leave to dispense 

with the requirements of such a provision as is incorporated in thw M.S.C., and it is 

for this reason that the New York and Model approach have been rejected by this commit

• 

tee. Instead, the draft proposed suggests a requirement that a copy of each bill and 

every amendment thereto be reproduced and distributed to members, with no time limita

tion before third reading or "consideration." By rule, floor amendments can be re

• 

quired to be filed prior to session time. 

Paragraph (C) also repr:esents a radical departure from the "reading" rule. If 

undue haste is to be checked. three considerations of the bill would meet such an 

•
 

objective. Clearly, the procedure by which bills are to be considered should be a
 

flexible one, to be determined by the legislature in accordance with changing time.
 

Therefore, the draft mandates the General Assembly to pass laws governing such pro

• 

cedures. 

The requirement that no bill shall contain more than one subject which must be 

expressed in the title, as provided by present section 16, has been retained in Para

graph (0). This requirement can be found in most constitutions. The New England states 

are an exception to the general ruel. Purposes of the rule, according to one commen

tator. are threefold: (1) to prevent logrolling, a practice in which unrelated matters•
1 

I Rudd, Millard H. tiNa law shall embrace more than one subject," 42 Minn. L. Rev. 
250, January, 1958. 
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are combtned in one bill for the sole purpose of gaining the necessary support to 

secure their paasage; (2) to prevent the attachment of "riders" to popular measures; 

•(3) to facilitate legislative procedures. If only the third purpose were involved, 

suggests this author, the matter could clearly be relegated to legislative rule. 

The commentator cited above points out that, while such provision has been in

voked in hundreds of law luits across the country and over the years, only rarely haa • 
legislation been invalidated under the "one subject" nor the "title" provision. Courts 

have broadly construed "subject," finding that 1£ an act has "unity" the purpose of the 

one-subject rule is satisfied. Some courts have insulated laws from attacks on this • 
score by invoking the "enrolled bill" theory, refusing to impeach a legislative act 

by extrinsi,c evidence. Ohio courts, in many instances, over the years, have termed \

the "one subject" and "title" provision "directory" and not "mandatoryU and have, in • 
this manner, repudiated challenges to legislation based upon the requirements of sec

tion 16. Pim v. Nicholson, S Ohio St. 176 (1856); State ex reI. Attorney General v. •COVington, 29 Ohio St. 102 (1876). 

Conceding that the one subject rule is indirect and partial in its effect upon 

logrolling (by not affecting the practice where two or more bills are used) the Min •nesota commentary concludes that: "(1) the rule must still be considered a significant 

deterrent to successful logrolling because, by forcing a coalition to use more than 

one bill, the rule increases the probabilitjvthat the coalition will not attain all •its objectives; (2) there is greater strength to the rule when it is in the constitu

tion and not merely the subject of rule; and (3) although involved in much litigation, 

the one subject rule has rarely been the sole issue and has succeeded in invalidating •an insignificant amount of legislation. The rule should be retained for these r&asons. 

Paragraph (E) combines the r~~vision8 of sections 16 and 17 for the signing and 

approval of bills. In the committee's view, the purpose of requiring bills to be •signed by the presiding officers is to certify that the bill 80 signed was the one 

passed by the General Assembly in accord w~th constitutional requirements. 
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At one time, the signing by presiding officers was regarded as essential to 

the bill's authenticity. State v. Kiesewetter, 45 Ohio St. 254 (1887) is still cited 

• as authority for the proposition that section 17 is mandatory, not merely directory, 

as Ohio courts have found with respect to other procedural limitations in the consti

tution. The bill in question in that case had received the necessary majority and was 

• Intended to be passed. However, it had not been signed by either presiding officer 

nor filed with the secretary of state. The court viewed the signing of bills by pre

siding officers in open session as certifying procedural performance, and authenticat

• ing the act. Such a step was regarded as essential to reliance on the enrolled bill. 

In the Kiesewetter case, the Ohio Supreme Court distinguished cases from Kansas 

and Nebraska. where the enactment in question lacked the required signature of a pre

• siding officer but had been signed by the Governor and enrolled in the office of the 

secretary of state. In Ohio, at that time, the governor took no part in the approval 

or authentication of laws. The Nebraska·lease involved language identical with section 

• 17 and achieved an opposite result. Cottrell v. State, 9 Neb. 125 (1879). The Kansas. 

constitutional provision required that bills and resolutions passed by both houses 

"shall, within two days thereafter, be signed by the presiding officers and presented

• to the Governor." Noncompliance with this provision did not invalidate the statute 

challenged in Leavenworth County v. Higgenbotham, 17 Kan. 62 (1876). A contrary result, 

reasoned the court in the Kansas case, would mean that the "legislature may pass a

• bill over the veto of the Governor, but they cannot pass a bill over the veto (so to 

speak) of the Lieutenant Governor so as to make the bill become a valid law." 

In Ritzman v. Camel, 93 Ohio St. 245 (1915) the Ohio Supreme Court adopted the

• view that the enrolled bill is conclusive as to the contents of an act where a one 

word variance was claimed, and reiterated, from earlier holdings, the rule that courts 

will consult as appropriate evidence the legislative journals whenever an issue of

• fact is raised as to whether any bill received less than the constitutional majority 

required. The latter requirement, said the Court, is a "mandatol'Y." one. Refusing to 
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look beyond the enrolled bill for the purpose of eltabli.hing the fact that a 

discrepancy in content existed between the enrolled bill and the bill as it might • 
appear on inspection of the journals, the court reasoned. in part. that an enrolled 

bill is accorded conclusive effect because of the attestation of the presiding 

officers of the General Assembly. Among constitutional provisions referred to in the • 
opinion as mandatory are the requirements of section 17 for the signing of bills by 

presiding officers. 

Now, however. the Governor participates in the legislative process. and the • 
Ritzman dicta does not take this into account. The preferable rule is not one that 

invalidates legislation for failure of a presiding officer to sign. but one that uses 

the signatures of the presiding officers as a mere certificate to the Governor that • 
the act has been considered the requisite number of t~es and been adopted by the 

constitutional majority. An incorporation of the requirements of section 17 for the 

signing by presiding officers with provision for approval by the Governor (now found • 
in section 16) would vary the rule and rationale of the two cited cases. 

The committee deliberated upon the provisions of Section 15 (D), transferred 

virtually without change from present section 16. The proscription against revival 

of laws has been interpreted to apply to lapsed appropriations and laws that have 

become inoperative or been declared unconstitutional. They may not be enacted by 

reference under this prOVision. and the committee favors this prohibition and its • 
application. 

• 

• 
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Section 16. liver1-h*~t-ehar~-De-ja~~-aft8-e~etiftet~-reaa-o~-three-eiEEerent 

eaye;-~nle8~-in-ea8e-oi-ur!ene1-three-io~rth~-of-the-ho~se-in-whiek-it-8ha~~-8e 

,eftdin!;-sha~~-e*spense-with-the-r~le~--No-hi~l-sha~~-eoftta*ft-more-tkaft-Ofte-8~8}eet; 

wkieh-ska~1-he-elear~1-ex,re8seu-ia-*ts-tit~ej-afta-fto-law-shall-he-reviveej-or 

amefteed-~~les8-the-ftew-aet-eofttaift8-the-efttire-aet-reviveuj-or-tke-seetion-or-seetioas

ameneee;-and-the-seetioa-or-seetiofts-so-amefteee-8hal~-De-repealee~--Svery-ai~l-pa!eee 

81-the-8eftera~-a8semalY-8hal~;-aeiere-*t-Deeome8-a-~awj-De-preeentee-to-the-8overaer 

fer-hi8-approval~ If he- THE GOVERNOR approves AN ACT, he shall sign it~ ane 
there~poft-it-8ha~1-heeeme-aIT BECOMES law, AND HE SHALL FILE IT aae-he-iiled with 
the secretary of state. 

If he does not approve it, he shall return it, with his objections in writing, 
to the house in which it originated, which shall enter the objections at large upon 
its journal and may~~ then reconsider the vote on its passage. If three-fifths of 
the members elected to that THE house OF ORIGIN vote to repass the bill, it shall be 
sent, with the objections of the governor, to the other house, which may also 
reconsider the vote on its passage. If three-fifths of the members elected to that 
THE SECOND house vote to repass it, it shali-heeome-a BECOMES law no~~ithstanding the 
objections of the governor, exeept-tkat-ia- AND THE PRESIDING OFFICER OF THE SECOND 
HOUSE SHALL FILE IT WITH THE SECRETARY OF STATE. IN no case shall a bill be repassed 
by a smaller vote than is required by the constitution on its original passage. 
In all s~eh- cases OF RECONSIDERATION the vote of each house shall be determined 
by yeas and nays~ and the names of members voting for and against the bill shall be 
entered upon the journal. 

If a bill 8hait IS not returned by the governor within ten days, Sundays 
excepted, after being presented to him, it shail-heeeme-a BECOMES law in like manner 
as if he had signed it, unless the general assembly by adjournment prevents its 
return; in which case, it 8h8~t-aeeeme-a BECOMES law unless, within ten days after 
such adjournment, it ehatl-he IS filed by him, with his objections in writing, in the 
office of the secretary of state. THE GOVERNOR SHALL FILE EVERY BILL THAT BECOMES 
lAW HITHOUT HIS SIGNATURE ,nTH THE SECRETARY OF STATE. 

The governor may disapprove any item or items in any bill making an appropriation 
of money and the item or items, so disapproved, shall be void, uless repassed in the 
manner hereift- prescribed BY THIS SECTION for the repassage of a bill. 

COMMENT; The amendment of present section 16 of Article II is essentially non-

substantive. The portion of the section governing procedural requ.. irements for 

bill passage have been transferred to new section 15, as explained in the comment 

thereto. The remainder of present section 16 has to do with veto and passage over 

veto, and has been retained in section 16 as amended, with minor style changes. The 

"shall" construction, no used in a mandatory sense, has been replaced with the 

present tense. 

In it s deliberations, the committee took note of the fact that section l(c) 

of Article II does not appear to have been coordinated with procedures set forth in 

section 16. Present section 16 (proposed new section 15) declares that a bill 

becomes law when signed by the governor. Section l(c) of Article II, the subject 

of which is initiative and referendum, provides: "No la\'1 passed by the General 
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Assembly shall go into effect until 90 days after it shall have been filed by the 

Governor in the office of the Secretary of State, except as herein provided.~ • 
Section l(d) is silent as to the effective date of a measure enacted over veto. 

New section 16 as proposed would fill the gap by requiring that the presiding 

officer of the second house file it with the secretary of state. Suction l(c) • 
should be approapriately amended to el~inate any question about the effective date 

ofa law passed over veto. 

Another gap is filled relative to the filing with the secretary of state of an • 
enactDent that becomes law without gubernatorial signature by the specific re 

quirement that the governor file it with the secretary of seate Jefferson B. 

Fordhaml • had pointed out another ~uestion not answered by the language of present • 
section 16. If two acts, A and B, enact a new section on the same subject or amend 

an existing section in differing ways, and act A, passed first, contains no emergency 

clause, the section in A becomes effective 90 days after filing. The same section • 
in B, passed later as an emergency act, becomes effective before the section con

tained in A, and a difficutl problem arises as to which version of the section pre

vails. The section in the bill with the later effective date (A), or the last • 
expression of the legislature (B). In practice, the Legislative Service Commission 

and the Clerk's offices attempt to call such situations to the attention of the 

General Assembly and suggest conforming amendments to eliminate the conflict. The • 
committee considered the questions involved in resolving probmems of legislative 

intent in situations of this kind and concluded that it could not definitively 

settle all conflicts of this nature by adding provisions to the section on 1egi8la • 
tive procedure. The General Assembly by amendment may declare its intent in indivi

dual instances, or if it fails to do so, the intent in particular instances of possible 

conflict must be determined by cou~t decision. The committee will at a later date 

be considering the whole question of the effective or operative date of legislation, 

as contained in the sections on the initiative and referendum, but has deferred 

further consideration of conflict until that time. • 
~132 
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On the matter of gubernatorial veto of appropriations, the committee considered 

whether the Governor should have the power to reduce items in addition to the 

• power to make item vetoes. Such power exists in Pennsylvania, by judicial decision, 

and in a number of other states by constitutional provision. Additional veto or 

executive amendment is recognized in other states as an alternative or supplement

• to item vetoes. 

The committee discussed and rejected including gubernatorial powers to reduce 

appropriation items, preferring to consider and expand, if necessary, the 

• 

• governor's budgetary controls. 

The committee also considered the question of legislative consideration of 

vetoes made after adjournment and concluded that by use of the adjournment 

• 

procedures to. take care of this,no.problem need arise. The authority to convene 

special sessions (now in proposed new section 25) should eliminate any question 

which might arise. 

•
 

•
 

•
 

•
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Ohio Constitutional Revision Commission •18.Legislatlve·Executive Study Committee 
November 10,' 1911 

Subject: AEt. It, Sec. 9 - Journals 

Section 9. •Each house shall keep a correct journal of its proceedings, which shall be 
published. At the desire of any two members, the yeas ans nays shall be entered 
upon the journal; and, on the passage of every bill, in either House, the vote 
shall be taken by yeas and nays, and entered upon the journalr-aae-ae-iaw-shall 
De-,aseee1-ia-ei'he~-Ho.se;-.i'he.'-'he-e6ae-~reft.e·of-a~;e~i'y-ef-ali-'he 

aemDe~s-elee'e.-'he~e'e. • 
COMMENT: The only amendment proposed fQ~ Section 9 is the removal of the last clause, 

requiring at least a majority vote for the passage of laws. The amendment is one of 

form, not substance, because the l~nguage removed is inserted in full in a new sec • 
tion dealing with legislative procedures. That new section, representing a composite 

of Sections 15, 16, 17, and 18, contains various requirements pertaining to the enact

ment of legislation by bills. The majority requirement in Section 9 is more related • 
to the new section than it is to the keeping of journals by each house, as required 

by the remainder of presen' eection 9. 

No substantive revision of the section has been proposed. A stmilar journal • 
keeping provision may be found in the Constitutions of almost all of the states. The 

United States Constitution requires each house to keep a journal of its proceedings 

"and from time to time publish the same, excepting such parts as may in their judg • 
ment require secrecy, and the yeas and nays of the members of either house on any 

question shall, at the desire of one fifth of those present, be entered on the 

journal." U. S. Const. Art. I, Sec. V. Similarly, the Model State Constitution • 
would allow a voice vote on the passage of bills unless 8 record vote is demanded 

by one-fifth of members present. 

Some people favor adding a state equivalent of the Congressional Record. Speaker • 
of the House Charles Kurfess, in r~arks to the Committee to Study the Legislature at 

its meeting of May 20, 1971, pointed out the need for indicia of legislative intent. 

Debate transcripts meet such a need and allow the news media to report 'legislative .' 
activities more accurately. In the propcsed New York 1967 Constitution (not adopted) 
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each House was to be required to keep a journal and a transcript of its debates, the 

former to be published and the latter to be available to the public. The Illinois

• Constitution of 1970 adopted this very plan. Art. IV, Sec. 7 (b). Another approach 

is that taken by the Constitution of Puerto Rico, which requires the keeping of 

journals and, in addition, the publication of legislative proceedings "in a daily

• 

• 

record in the form determined by law." Art. III, Sec. 17. 

However, in an annotation to the Illinois Constitution of 1870, prepared for the 

Illinois Constitution Study Commission, authors George D. Braden and Rubin G. Cohn 

• 

caution: "It is certainly sound to advocate that verbatim transcripts of debates 

be made and, at the very least, that they be available to the public, but it should 

not be necessary to put the requirement into the Constitution." 

• 

As for the use of the journal in litig4tion attacking legislation for not having 

been adopted in conformance with constitutionally required legislative procedures, 

courts have adopted two views, commonly referred to as the "enrolled bill" and the 

• 

"journal entry" doctrines. In roughly half of the states, applying the journal entry 

rule. the use of the journal is permitted to show whether constitutional requirements 

for passage of a bill were met. For many purposes Ohio Courts have refused to look 

beyond the enrolled bill to the journal to ascertain if it was enacted in strict 

accord with such requirements. In Ritzman v. Campbell 93 Ohio St. 246 (1915) the 

•
 Ohio Supreme Court refused to go beyond the enrolled bill to an inspection of the
 

•
 

journal for the purpose of establishing discrepancy in content between the enrolled
 

bill and the bill as it might appear by journal entries, although the opinion acknow


ledged that journal evidence might be appropriate to establish method of passage.
 

•
 

Fordyce v. Godman, 20 Ohio St. 1 ( ) is still authority for the Ohio version of
 

the enrolled bill doctrine--that the enrolled bill may be impeached on the ground of
 

fatal irregularIty in enactment--I.E. failure to receive a constitutional majority.
 

Recourse to the journals has also been permitted to determine which of two irrecon

ciliably inconsistent acts was last passed where they were passed on the same day. 
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20. • 
For an indication of what kinds of evidence may be used to impeaeh the journal 

where its inspection is permitted by Ohio Courts, Wrede v. Riehardson, 77 Ohio St. •182 (1907) may be examined. The requirement in question was presentation of an aet 

to the Governor, and argument made was that oral evidenee would support the allega

tion that presentation as required was not made. Entry in the Governor's Minute •Book was held eompetent and when considered with legislative journals and reeords of 

the lecretary of state was held sufficient to preelude oral testimony that the gov

ernor, because of extreme illness, was unable to consider the legislation. •Ohio courts have applied the enrolled bill doctrine where requirements have 

been construed as "directory" only and have allowed journal evidence if ''mandatory'' 

requirements were questioned. Furthermore, the rule in Ohio is that the journal may •
not be contradicted by the ~Grol evidence of one member. However, the journal was 

succe..fully impeached in Harbage v. Tracy under an exception termed "manifest fraud." 

Members were held not entitled to mileage during ttme the legislature was not in •
session, in spite of the fact that the journal of each house made it appear that 

they held 40 legislative sessions. Harbage v. Tracy, 24 Ohio L. Abs. 553 (1937); 

affld 64 Ohio App. 151 (1939); app. dis'd 136 Ohio St. 534 (1939). 

• 

• 
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Constitutional Revision Commission 
November 18, 1971 

• 
LEGISLATIVE COMPENSATION 
Section 31, Article II 

Section 31. The members and officers of the General Assembly shall receive 

• eitfter-ift-the-pa'Meftt-or-po8ta~e-er-oefterW~8e AN ANNUAL SALARY AND SUCH ALLOWANCES 

FOR REASONABLE AND NECESSARY EXPENSES RELATED TO THE PERFORMANCE OF THEIR DUTIES AS 

ARE PROVIDED BY LAW; and no change in eheir-eOMpeftsatioft A MEMBER'S SALARY SHALL .- TAKE EFFECT DURING ~~ei. THE term or-oriiee FOR WHICH HE WAS ELECTED • 

COMMENT: The salary of Ohio legislators, as set by Revised Code section 101.27, is 
presently $12,750 per year, payable in equal monthly installments. President pro 
tempore of the Senate and Speaker of the House receive $16,750 per year. Senate 

• 
minority leader, Senate majority whip, House Speaker pro tempore, House majority 
floor leader, and House minority leader receive $14,750. House assistant minority 
leader receives $13,750 annually. 

The basic compensation figure of $12,750 annually compares favorably with the
 
1970 national average of $13,256 biennially, and the lower median compensation
 
figure of $10,637 biennially. Ohio rates seventh in the scale of legislative com


• pensation as of May 1, 1970. States with greater compensation are, in descending
 
order of compensation, California, New York, Michigan, Florida, Hawaii, and Massa

chusetts. All of these states provide for expenses allowances in addition to salary.
 

Under Revised Code section 101.27, each member of the Ohio General Assembly
 
receives a travel allowance of 10 cents per mile each way for mile~ge once a week


• during the session from and to his place of residence.
 

•
 

An Ohio Court of Appeals has upheld statutory travel expenses for members of
 
the General Assembly ill spite of the prohibition of Section 31 against "allowance
 
or perquisites," under the apparent holding that they constitute part of a legisla

tor' s"compensation." State ex reI. Harbage v. Ferguson, 68 Ohio App. 189 (1941),
 
dismissed 138 Ohio St. 617 (1941) held that a fixed rate per mile "travel allowance
 

•
 

for mileage each tiay once a week" is not "an allol'1ance or perquisite" forbidden by
 
Section 31 but is constitutional under at least one of two thearies--that the travel
 
expense payment is (1) reimbursement of an expense, impliedly not an allowance or
 
perquisite or (2) is part of constitutional compensation. The opinion contains dictum
 
to the effect that reimbursement for "hotel and liVing expenses" would be unconstitu

tional.
 

•
 

Several years earlier. State ex reI. Boyd v. Tracy, 128 Ohio St. 242 (1934)
 
invalidated a statute providing members of the General Assembly "room and board"
 
for attendance at a special session. but based its ruling upon the prohibition ag

ainst changing compensation during term, thus implying that the room and board
 
there provided constituted compensation and not an invalid "allowance."
 

As a result of these two cases, the judicial fate of any per diem for members 
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uf the General t.sscmbly is unpredictable. The prohibition aGainst "postage" has
 
boenavoided by central mailinc.
 

Lccislativc compensation has received widespread attention of commentators 
upon t.rnerican Itate lccislatures and proponents of constitutional revision have 
called for removal of outdated compensation restrictions contained in leGislative 
articles. Acknowledcinc that traditionally ~merican state legislature have been com
posed of "citizen leGislators," the Committee on Legislative Processes and Procedures 
of the National Legislative Conference nevertheless called for increases in legis
lative compensation and expenses. obserVinG in its final report of 1961, 
Recommendation No.4: 

"From the viel'ipoint of good public service, and in light of the
 
increasing amounts of time that leGislators must devote to their
 
duties both durinG and between sessions, their compensation in
 
most states is now much too low. Likewise the pay of legislative
 
leaders, faced with even Greater demands on their time in most juris

dictions is notably out of line. Flat salaries rather than a per
 
diem allowance should be paid. Salary and re~bursement of necessary
 
expenses should be provided in amounts'. sufficient to permit and en

courage competent persons to undertake GrowinGly ~portant and time

consumine legislative duties. Actual amounts of aalary and expense
 
money should be provided by statute rather than specified in the
 
constitution. "
 

Comments to the latest edition of the Model State Constitution deplore freezing 
salary and compensatio' details in constitutional provisions and reflect virtual 
unanimity on this point in the literature of constitutional revision. Such an 
obstacle is fortunately absent from the Ohio Constitution. Section 4.07 of the 
Model State Constitution, like the Constitutions of R-awaii (Art. III, sec. 10), 
Illinois (Art. IV, sec. 11), Maine (Art. IV, Part Third, sec. 7), New York (Art. 
Ill, sec. 6), California (Art. 4, sec. 4) and VirGinia (Art. IV, sec. 5) would 
provide that legislators receive salary and allol'iances as designated by law. 

The proposed amendment of section 31 removes the obsolete prohibition against 
"allowance" and the archaic and ambiGUOUS restriction on "perquisites". The 
removal of r8sttiictions on "payment of postage" conforms the law to practice. 

The revised section would permit allowances but prohibit their unrestricted 
use by requirinG such allowances to meet a "reasonable and necessary" test. The 
term "salary" replaces "compensation" because ofthe Supreme Court's characterization 
of mileage as compensation under the uncertain rationale of Harbaee v. EerRHson 
and 11:'s holding that -room and board" constitutes compensation 'iii'Boyd v. Tracy. 
"Salary" is a less ambiguous term. A~dIitional payments in the form of allowances 
for travel or other outlays would be related to expenses incurred. 

•
 

•
 

•
 
I 

~ 

•
 

•I

•
 

•
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• 
Constitutional Revision Commission
 
Committee to Study the Legislature
 
October 15, 1971
 

Qualifications - Residence and Age 
Section 3, Article II 

Section 3. Senators and Representatives shall ~ave ~ea*ded RESIDE in their 

• respective districts eae yea. ftex~ p~eeee.'ft~ ~".*. e~eee'ea ON THE DAY THAT THEY 

BECOME CANDIDATES FOR THE GENERAL ASSEMBLY. AS PROVIDED BY lAW, AND SHALL REMAIN 

RESIDENTS DURING THEIR. RESPECTIVE TERMS, UNLESS THE BOUNDARIES OF THEIR DISTRICTS 

• ARE CHANGED BY A PLAN OF APPORTIONMENT. OR unless they 8~aU have 8eeft ARE absent 

on the public business of the United States or of this State. 

• COMMENT: The coumittee regards the requirement that a member of the General Assembly 

• 

be one of his own constituents a reasona~le one, but favors removing the requirement 

of one year's prior residence for this purpose. Residence is a matter of intent, 

and if it is established when a person becomes a candidate, no reason exists in 

• 

the committee's view to impose the additional waiting period. Residence within the 

district is related to proper representation. and therefore maintenance of residence 

during term is more appropriate than residence prior to election. 

• 

At the public hearing on October 6, 1971, a question was raised regarding the 

effect of apportionment on the committee's proposal for requiring members of the 

General Assembly to remain residents of their districts during term. The committee's 

• 

proposed revision of Section 3 on that date recognized the haadship caused by 

apportionment under the present constitutional requirement that a member must have 

been a resident of his district for one year prior to election. The requirement that 

• 

members must retain residency was intended to balance the removal of a prior 

residence requirement and also to prevent "carpetbagging- whereby a person comes 

into a district for the purpose of running for election and, after election, moves 

out of the district he representa. In response to criticism that to require a 

member to remain a resident could create problems if his district is subsequently 

altered by apportionment, the committee proposes to prOVide an exception for• 1139 



24. • 
retaining residency. Under the section as revised, members would be required to 

remain residents of their districts during term ·unle8sthe boundaries of tbeir •districts are changed by a plan of apportionment. II The term "plan of apportionaent" 

was selected to accord with Article XI. Any change in district lines as the result 

of an apportionment would remove the requirement that the member retain residency •during term. 

Residence requirements vary among the states, with one year's state residence 

a common one. Several newer constitutions do not specify a period of time for 
,

district residence, and leave this question to legislative discretion. Some state • 
constitution. set a district residence requirement but make special provision for 

Ireapportionment by allowing residence in a district containing part of a new dis-
I

•trlct for a specific period ur setting district residences of a specific period, 

provided the district ha8 been 80 long established. 

Under Article XV, section 4, legislators (as persons elected to any office in •
this state) must possess the qualifications of an elector - i.e., reside in the 

state six months and be 21 years of age. The committee does not wish to place 

specific minimum age limits on eligibility for election to the General Assembly. • 
Lowering of the age of an elector from 21 to 18 doe. not affect its position that 

DO age restriction be inserted and that 18 year oids be permitted to seek office 

if bey are permitted to vote, if that interpretation is given to the federal • 
constitutional amendment as applied in Ohio. 
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• Ohio Constitutional Revision Commission 
Legislative-Executive Committee 
December 9, 1971 

•
 Article II, Section 3 - Residency
 

• 

Sec tion 3. TO BE ELIGIBLE TO SERVE AS A MEMBER OF THE GENERAL ASSEMBLY, A 
PERSON SHALL BE A RESIDENT OF THE DISTRICT HE SEEKS TO REPRESENT ON THE DAY THAT 
HE BECOMES A CANDIDATE FOR THE GENERAL ASSEMBLY. Senators and Representatives 
shall have-~eeiee8-ift REMAIN RESIDENTS OF their respective districts efte-yea~-ftex~ 

p~eeeaift~-~hei~-e~eeeieft-~ftiees-ehey-sha~i-have-~ee"-ahee"~-eft-~he-p~hiie-8~sifteS8

ei-ehe-Yftieee-Seaee8-e~-eE-thi8-S~8eeDURING THEIR RESPECTIVE TER~ffi, EXCEPT THAT 
SUCH RES IDENCY NEED NOT BE MAINTAINED DURING A TERM IN WHICH A PlAN OF APPORTIONMENT
 
IS MADE, PURSUANT TO !RTrCLE XI OF THIS CONST ITUT ION.
 

Additional Comment: The exception for absence from the public business of the
 

• United States or of this State attaches to prior residence under the present section.
 

Prior residency haVing been dropped, the exception could go with it. This is prefer

able to applying it to the requirement that persons become residents on the day they


• become candidates. The exception does not attach to prior residency requirements for
 

voting. Temporary absence would not appear to affect residency or domicile. The 

question could be reserved for study in conjunction with Art. V, Sec. 5 which provides

• that: "No person in the Military» Naval, or Marine service of the United States 

shall, by being stationed in any garrison, or military, or naval station, within the 

State, be considered a resident of this State."

• This version of the section proposes that the provision that a member remain a 

• 
resident of his district during his term be inapplicable during a term in which a 

plan of apportionment is made. 

•
 

•
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November 18, 1971 

TO: Ohio Constitutions1 Revision Commission 

PRdM: Robert K. Schmitz, Assistant Clerk, and Sam J. McAdow, Legal 
Administrator 

RE:	 A Written Testimony for Consideration at November 18, 1971, 
Meeting. 

. 
Seetion 6. In the second line of the second paragraph, we 

would recommend the deletion of "its membership" and the insertion 
of "the members elected". This recommendation is merely for consis
tency. In other areas of the Constitution where reference is made to 
the reqUired number of votes, the Constitution uses the words "of the 
members elected". This is illustrated in the first paragraph of Sec
tion 6. 

Section 15. In the third line of the first paragraph after 
the first "house," we would insert "except as otherwise provided in 
this Constitution." Section Id of Article II provides in part that 
emergency laws require "the vote of two thirds of all members elected." 
Without this reference it appears that all laws only require a majority. 

In paragraph C of Section 15 we would recommend the deletion 
of the word "considered" and the insertion of "read by title only." 
The word "considered" has very little meaning in the legislative pro
cess. Is a bill "considered" when committee meetings are held? Is 
a bill "considered" when it is recommitted to a committee? Is a bill 
"consider"d" when it is referred to a committee? What we feel the Con
stitutiol.al Revision Commission means is that the bill should be read 
by title only and therefore should so state. If the committee follows 
this recommendation, then the word "consideration" in the third line of 
Paragraph C would also have to be deleted. "Reading by title only" 
would have to be inserted in its place. 

Also we would recommend the elimination of the last sentence in 
Paragraph C from Section 15 for several reasons. First, we do not feel 
that this is a proper constitutional requirement, but rather should be 
a rule of both houses; second. this requirement could create severe lo
gistics problems, especially with respect to "jitney" calendars and 
during the closing hours of a session; and third, there is no way to 
establish compliance with. this requirement. ~s the journal to show 
that all amendments have been reproduced and distributed to members 
prior to passage7 This requirement would severely slow down the legis
lative session. Right now, during the pending budget and taxation pro
posals, several large floor amendments have been submitted with regard 
to the conference committee reports. To require that these amendments 
be reproduced and distributed prior to voting would have mandated a re
cess for several hours. 

We would recommend the deletion of the first sentence of Para
graph D, Section -15. As you have noted, this requirement is "directory" 
only in Ohio. ~ince "directory" only, it does not belong in the Con
stitution any longer. 

We woul ~ recommend that in the second line of Paragraph E of Sec
tion 15 that "to certify that the procedural requirements for passage 
have been met" be deleted. This is a self-serving statement and one 
that the presiding officer probably will not have first hand knowledge. 
The mere signing of the bill without any certification should be all 
that is required. The courts in revieWing procedural requirements 
would, in our opinion, not respect the presiding officer's certification. 

•
 

•I 

•
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• 

• 
In your proposals regarding Section 15, the committee indicated 

that you considered the question of legislative consideration of vetoes 
made after adjoununent. You indicated that the authority to convene 
special sessions would eliminate any question. If the adjournment is 
not a sine die adjournment, we concur. However, if the legislature ad
journs sine die, their authority to convene a special session would not 
permit them to consider a governor's veto. See Mason's Manual of Leg
islative Procedure, Section 445, Paragraph 3, which states: 

• 
"A motion to adjourn sine die has the effect of closing 
the session and terminating all unfinished business 
before the house, and all legislation pending upon 
adjournment sine die expires with the session, while 
a motion to adjourn from day to day does not destroy 
the continuity of a session and unfinished business 
simply takes its place on the calendar of the succeed
ing day." 

• ihg 

• 

• 

• 

• 

• 
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TO: Robert K. Schmitz, Assistant Clerk 
Sam J. McAdow, Legal Administrator 

FROM: Legislative-Executive Study Committee, Ohio Con
Commission 

stitutional Revision 

RE: Written Testimony regarding revisions considered by the Ohio Con
stitutional Revision Commission on November 18, 1971 

DATE: December 10, 1971 

The Legislative-Executive Study Committee thanks you for your written 
testimony submitted to the Ohio Constitutional Revision Commission regarding 
constitutional revisions considered by the Commission at its meeting of No
vember 18, 1971. We appreciate your interest and would like to comment upon 
your suggestions. 

Section 6. Your point is well taken that proposed Sec. 6 of Art. II 
needs amendment for consistent terminology. At the November 18 meeting an 
amendment was adopted affecting the phrase calling for a two-thirds vote, mak
ing the change you propose by providing that the two-thirds percentage applies 
to "the members elected to that house," in lieu of "its membership." This 
change is in accord with the language of most sections calling for various 
majorities, and the Comm5,ttee agreed to review all such sections for the pur
pose of maintaining consistent phraseology. 

Section 15. Paragraph (A) of proposed Section 15 begins with the fol
lOWing sentence: "Th~ General Assembly shall enact no law except by bill, 
and no bill shall be passed without the concurrence of a majority of the mem
bers elected to each house." You suggest adding an exception to read "except 
as otherwise provided in this Constitution," noting the provision of Section 
1 (d) of Article II that calls for a two-thirds vote of all members elected. 
However, in proposing the incorporation of language from present Section 9 to 
proposed Section 15 the Committee intended no substantive change. Section 9 
presently provides in part: "and no law shall be passed, in either House, 
without the concurrence of a majority of all the members elected thereto." 
It contains no exception for special majorities provided in other parts of the 
Constitution. It is the Committee's position that Section 9 sets a minimum 
vote for the passage of bills and is not inconsistent with section 1 (d) and 
other special sections calling for other majorities in specific situations. 
The Committee is reluctant to add exceptions to the language as it now stands. 
References to other parts of the Constitution are better made as specific as 
possible. The introduction of this exception could introduce an unintended 
uncertainty. 

Your third suggestion concerns the substitution for three readings at 
large with provision for the bill to be "considered" on three different days. 
You raise the question as to the meaning of the term, "considered," specifically 
whether a bill is "consider€"d" when the committee meetings are held, or when a 
bill is recommitted or ref, r~ed to a committee. 

•
 

•
 

•i

•,

•
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Paragraph (C) respresents a deliberate departure from the "reading" 
rule. The original reasons for this rule appear to have been the absence 
of printing and the inability of some members to read and therefore become 

informed about matters on which they were obliged to vote. These reasons 

• no longer exist, so that in the view of some, reading requirements could 
be removed entirely from state constitutions. Neither the U. S. Constitu
tion nor the Model State Constitution mentions "reading." 

• 
However, because of the desirability of safeguards against hasty 

consideration, the Committee hesitated to remove entirely the requirement 
relative to action upon three separate legislative days. Members felt that 
a minimum requirement calling for action on three separate days is appropriate 

• 

for this purpose. The terms "considered" and "consideration" are necessarily 
ones for which the legislature must provide a definition. Some similar in
terpretation applies to the term "reading." Moreover, the present Constitu
tional requirement that bills be fully and distinctly read on three different 
days does not require that the bill be read before the full house as opposed 
to before a committee. Detailing the procedure to describe every legislative 
action taken would be not only difficult but would unduly restrict the legis
lature in its application of the requirement. 

• 
Your fourth suggestion is to delete the requirement in paragraph (C) of 

Section 15 that requires the reproduction and distribution of bills and amend
ments. This provision was incorporated by the Committee upon the belief that 
it constitutes an added restriction upon undue haste and is an element of as
suring that legislators are familiar with measures that they are voting upon. 
It was deliberately framed as broadly as possible so that it would not restrict 
floor amendments. 

• An amendment to paragraph (C) was adopted by the Commission at its meet
ing on November 18, 1971, 80 that the provision would now read as follows: 

"No bill may be passed until the bill has been reproduced and 
distributed to members of the house in which it is pending, and

• each amendment has been made available upon request." 

• 

Some members of the Commission felt that as originally proposed the 
requirement was unnecessarily far-reaching in view of the number of amendments, 
corrective and otherwise, that might be involved, and that adequate protection 
for the right involved would be·afforded by changing the provision in this manner. 
The provision as revised may meet your objections that the requirement as to 
amendments would severely slow down the legislative session. 

• 
The Committee in its deliberations acknowledged some of the effects of 

such a revision on present practices as you suggest, but felt that a minimum 
guarantee should be inserted in the Constitution to protect the right of a 
memberupon demand to have before him the text of a measure being voted upon. 
The relative ease with which material can be presently reproduced and dis
tributed keeps such a requirement from being an unduly burdensome one, the 
frequency of large floor amendments is not great, and the possibility of delay 
is a small price to pay for constitutional recognition of the right. Moreover, 

• 
the Committee is reluctant to relegate this matter to legislative rule that can 
be suspended. If the protection is in the Constitution, it may not be suspended, 
and a minority of one can invoke the rule by raising the point of order. 
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Your fifth suggestion--to delete the one subject rule because it is •directory--has also been considered by this Committee. In considering va
rious constitutional lilnitations on legislative procedure in the Ohio Consti 
tution the Committee did not reject all prOVisions which the courts have termed 
"directory only." Courts have recognized some provisions as having been in
tended to operate upon bills in their progress through the General Assembly 
and have acknowledged that such rules are important as rules of proceeding 
although the only safeguard against their violation is regard for and oath 
to support the Constitution of the state. The Committee's response to sug
gested removal of the requirement that no bill shall contain more than one 
subject is that such a requirement provides a minimum guarantee for an or
derly and fair legislative process. Its inclusion in the Constitution instead 
of legislative rule is in part, at least, for the protection of a temporary 
minority whose right may not be suspended by a majority willing to disregard 
traditional procedures. 

The Committee in its deliberations favored reform proposals calling 
for strict enforcement of rules limiting bills to one subject matter. It was 
pointed out in discussion that if such a rule were elminiated, the door might 
be opened to the practice of allowing unrestricted riders to bills, as is 
done in the U. S. Congress. 

A sixth recommendation was directed to Paragraph (E) of Section 15, 
in which the Committee inserted a provision specifying the purpose of bill 
signing by presiding of~icers of each house. Originally the Committee pro
posed an amendment to Secti?n 17, Art. II to delete the requirement that bills 
be signed publicly, in the presence of each house while the same is in session 
and capable of transacting business. The requirement was regarded by the 
Committee as an obsoletp one and one that is not observed according to the 
letter of the Constitut~on in that the signing of bills takes place before 
"skeleton" sessions which are not capable of transacting business. 

In Committee and Commission deliberations on the proposed revision of 
Section 17 the question was raised as to whether signing at all is necessary 
to the validity of legislation. The Committee viewed the act of signing by 
presiding officers not as an authentication of legislation but rather as a 
formal declaration (certification) that the act being signed is the one passed 
by the legislature. Viewing signing as the last step in the legislative pro
cess before an act goes to the governor for his signature, the Committee felt 
provision for it appropriately included in proposed procedural Section 15, and 
re-wrote the provision to make clear its desire to insulate bill passing from 
invalidation for procedural defects in signing by presiding officers. In the 
Committee's view unless signatures of the presiding officers serve the purpose 
of certifying procedural conformance, they are unnecessary. 

Finally, your testimony responds to Commentary following Section 16, 
pointing out that if the legislature adjourns sine die, it would be without 
authority to convene a special session to consider a governor's veto. At 
page 17 of its report to the Commission the Committee wrote that no change had 
been proposed concerning legislative consideration of vetoes made after adjourn
ment becuase "by use of the acljournment procedures to take care of this, no 
problem need arise." Your rt..}onse was to the second sentence on this point 
to the effect that the authority to convene special sessions should eliminate 
any question which might arise. 

•
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The Commentary statement could have been better phrased and will be 
rewritten to clarify that what was meant to be said is (1) that the legis
lature can reserve opportunity to reconsider vetoed bills through its adjourn
ment resolution and (2) that the legislature could under its authority to 
convene a special session obviate the necessity to reconsider bills under 
procedures calling for a three-fifths vote by convening in special session 
to pass new legislation, requiring in most instances a simple majority. 

•
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Ohio Constitutional Revision Commission 
December 16, 1971 

Compatibility and Eligibility - General Assembly 

Sections 4 and 19 of Article II • 
Section 4. No·peraeft-hel.'ft~-eff'ee-~ft8er-~ke-a~eher'~y-ef-ehe-Yftieee-S'aeeer 

er-aay-I~era~*ve-e£iiee-~fteer-the-a~~heri~y-ef-th's-sea~e;-sha~l-he-elisiele-ee;-er 

have-a-seat-ifti-the-Sefteral-Assemhly MEMBER OF THE GENERAL ASSEMBLY SHALL, DURING 
THE TERM FOR WHICH HE WAS ELECTED, HOLD ANY PUBLIC OFFICE UNDER THE UNITED STATES, 
OR THIS STATE, OR A POLITICAL SUBDIVISION THEREOF; but this provision shail DOES • 
not extend to eewftah'p-eii'eer8;-+~aeiees-ef-ehe-peae.rnotaries publicr or officers 
of the militia OR OF THE UNI'lED STATES ARMED FORCES. 

NO MEMBER OF THE GENERAL ASSEMBLY SHALL. DURING THE TERM FOR WHICH HE WAS 

•i
ELECTED. OR FOR ONE YEAR THEREAFTER. BE APPOINTED TO ANY PUBLIC OFFICE UNDER THIS 
STATE, WHICH OFFICE WAS CREATED OR THE COMPENSATION OF WHICH WAS INCREASED, DURING i 

THE TERM FOR WH ICH HE WAS ELECTED. 

Section 19 of Article II to be repealed. 

COMMENT: Section 4 of Article II, governing the compatibility of other public 

positions with membership in the General Assembly, was recommitted to the Committee 

with instructions to combine it with section 19 of Article II. The latter section, 

prohibiting appointment of a member of the legislature to an office either created • 
or better compensated during his term, is patterned after section VI of Article I 

of the U. S. Constitution. Combining it with section 4 is logical because both 

sections deal with public conflicts of interest. Such provisions are commonly the ..I

subject of one section in modern constitutions. The Committee has not considered 

ab~nnoning the one-year rule in 

• 

1148 •
 



•
 
-2

• Section 19, prohibiting appointment to any such office 

for a year after term. 

The section as proposed would substitute for the 

• ambiguous phrase pertaining to office "under the 

authority of the United States, or any lucrative office 

under the authority of this Stater! the term "public office" 

• and thus significantly reduce the need for interpretation 

of the section to determine its application to specific 

cases. Public employment would not be a constitutional 

• disqualification for membership in the General Assembly. 

Compensation attaching to office would not be a criterion. 

Public o:ffice would repl"lce "civil office" in Section 19 

• because military office having been excluded, definitions 

of the two terms have been interchangeable. 

In recommending this change the Committee recognizes

• that it cannot eliminate the necessity of interpretation 

of the term "public office." The General Assembly has, 

by statute, defined certain types of positions prohibited

• to members of the legislature. Section 101.26 of the 

Revised Code as last amended in 1965 reads as follows: 

"No member of either house of the General Assembly 
:. except in compliance with this section, shall: 

!. 

(A) Be appointed as trustee, officer, or manager of 
a benevolent, educational, penal, or reformatory 
institution of the state, supported in whole or 
in part by funds from the state's treasury; 

I 

l
, 
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(B)	 Serve on any committee or commission 
authorized or created by the General Assembly, 
which provides other compensation than actual 
and necessary expenses; 

(c)	 Accept any a;lintment, employment, or office 
from any comm tee or commission authorized 
or created by he General Assembly, or from 
any executive, or administrative branch or 
department of the state, which provides other 
compensation than actual and necessary 
expenses. 

Any such appointee, officer, or employee who accepts 
a certificate of election to either house shall 
forthwith resign as such appointee, officer, or 
employee and in case he fails or refuses to do so, 
his seat in the General Assembly shall be deemed 
vacant. Any member of the General Assembly who 
accepts any such appointment, office, or employment 
shall forthwith resign from the General Assembly 
and in ca. e he fails or refuses to do so, his seat 
~n·the:GeBerl!tl;'.~ssembly shall be deemed vacant. This 
section does not apply to members of either house 
of the General Assembly serving an educational 
institution of the state, supported in whole or in 
part	 by funds from the state treasury, in a capacity 
other than one named in Division (A) of this section, 
school teachers, township officers, notaries public, 
or officers of the militia." 

The Committee recognizes that the General Assembly 

will	 have the authority to define pUblic office for purposes 

of the Constitutional provision. 

In choosing "pUblic office" the Committee is cognizant 

of judicial interpretations of the term and intends that 

the tests enunciated in several important Ohio cases apply 

to its usage of the term in the proposed section. For this 

purpose, a public officer, as defined by Ohio cases, means an 

•
 

•
 

•I

.1 

•
 

individual who has been appointed or elected in a manner • 
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prescribed by law, has a designation or tit~e given him 

by law, and exercises functions of government concerning 

tho public, assigned to him by law. 44 Ohio Jur. 2d. 

Public Officers 484. A frequently reiterated test of an 

office is that the holder "is invested by law with a 

portion of the sovereignty of the state." 

Often cited as a good exposition of what constitutes 

an "office" as opposed to "employment" is an opinion of the 

Ohio Supreme Court in 1892, dealing not with the consti 

tutionnl provision at hand but with Article X, Section 1 

and 2, requiring all county officers to be elected. Being 

challenged was ~ statute providing for appointment by the 

clerk of courts of a stationary storekeeper for Hamilton 

county, giving him duty to purchase and have charge of 

various office supplies, fixing an annual salary to be paid 

from the county treasury, and requiring bond. The Court 

held that this constituted an office to be filled by 

appointment and therefore conflicted with the then provis 

of Article X. The Court here said: 

"It is not important to define with exactness all the 
characteristics of a public office, but it is safely 
within bounds to say incidental or transient authority, 
but for such time as denotes duration and continuance, 
with independent power to control the property of the 
public, or with public functions to be exercised in 
the supposed interest of the people, the service to be 
compensated by a stated yearly salary, and the occupant 

1151
 



•� 
-5

•having a designation or title, the position so� 
created is D. public office." State ex reI.� 
Brennan, 49 Ohio St. 33, 38.� 

The Court noted :further that "emolument, though •an ordinary incident, is not a necessary one••• " and 

cited holdings that membership on a board of health and 

presidency of a city council were offices although no 

pay attached to either. 

An often cited Case of 1857 held that the exercise 

of the power of appointment and removal of state officers J 
and the filling of 7D.cancies which may occur in state 

offices "is a high public function and trust, and not 

a private, or ca~ual, or incidental agency; and the officers 

of n board so created by statute, to exercise these public • 
functions, are vested with official state power, and hold 

a public office." Here no fees, salary or other compensa •tion attached to the exercise of the statutory duties, but 

the court disposed of argument on this point by holding, 

although compensation is a usual incident to office, "that •it is a necessary element in the constitution of an office 

is not true." State v. Kemon 7 Ohio St. 547, 549. 

A bond and oath are generally though not always •required as a pledge for the faithful performance of the 

duties of public off~~<. The fact that no oath of office 

is prescribed does not preclude the position from being a 

public office. '. 
1152� 
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In order to constit~tp. 3 position, a publio office,� 

tho dutips of the position must be independent, and the

• one performing them cannot, if he is a pUblic officer, be 

subject to the direction and control of a superior officer. 

44 Ohio Jur. 2d. Public Officer 487, 488.

• 1In general recommendations for the states the Citizens Conference on 

State Legislatures states: l'There should be a prohibition against a legis
lator accepting eppnintmpnt to ~thc:r state office during the term for which 

• he is elected or ~lithin two years of the termination of his service as a 

member of the legislature." 

The provisions of section 19 have been rewritten to make style changes 

• consistent with other parts of the constitution by the elimination of the 

"shall" construction "lhere it is not used in a mandatory sense. The ambiguous 

and archaic term, :'emo1uments" has been replaced by the term "compensation. II 

• 

• 

• 

• 
1. Burns, John, ~he Sometime Governments, August, 1971 
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An additional change has boen made in section 4 by the retention of an 

! 
exception not incorporated in the earlier drafts. The bon on dual office- ! 

holding would not include notaries public or officers of the militia, ae .0!

under the present constitutional provision, with the additional provision that 

it would aleo not extend to reserve officers in the United states armed forcGs. 

The term militia hoa been defined by statute to include Ohio national guard 

but does not extend to the U.S. reserves. The Committee's position is thet 

if one class of officers is to be excluded, there ie no logic in not exclud

ing the other. •I 
Notaries sre defined by cese lew as public officers for several other 

purposes, and therefore the exception on this point is appropriate to retain. 

The Committee considered adding to this section a provision to cover the • 
general area of conflict bC~1een the private interests and public duties of 

members of the General Assembly. However, the Committee concluded that the 

matter of ethics, if it should be incorporated in the Constitution, should be 
j•
!, 

considered in the broader context of public officers generally and therefore 

recommends that the topic of conflict of interest and ethics be referred to the 

committee studying public officers. • 

•� 

•� 
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• Ohio Constitutional R8'V'i-sion Commission Research Stu.dy No. 10 
Legislative-Exec~tive Committee 
February 24, 197~ 

GUBERNATORIAL SUCCESSION AND DISABILITY 

• 

• 

Because state programs may suffer as a consequence of controversies arising out 
of inadequate or ambiguous provisions concerning the gubernatorial office, the problem 
of executive succession and disability is an important one in state constitutional 
revision. A vacancy in the office of Governor for an indefinite period of time, for 
whatever reason, is a potential threat' to the normal functioning of modern state 
administration. Although this problem is dealt with in many state constitutions, in 
most, the provisions are ambiguous and unclarified. This is not surprising in view of 
the cOll1plexity of the problem. Among the many facets to the issues of vacallcy and 
succession are2 

•� 1. the determination of a successor in the event of the death, inability� 
to serve or disqualification of the governor-elect. 

2.� the determination of a successor in the eTent of the death of the 
chief executive, or his resignation, removal, absence or inability. 

•� 3. the determination of concrete procedures for establishing the 
existence of a vacancy in the gubernatorial office. Detenrd.ning 
when a state of disability exists and when that state no longer 
exists is a highly sensitive iSSle. 

4. clear provisions for the term, salary, and status of the successor

• in any of the above cases. 

The Constitution of the State of Ohio deals with these matters in Article III, 
gt'('ti.oM 15 and 17: 

•� IS. In case of the death, impeachment, resignation, removal, or other I� 

disability of the Governor, th6 powers and duties of the office, for 
the residue of the term, or until he shall be acquitted, or the disability 
removed, shall devolve upon the Lieutenant Governor. 

17. If the Lieutenant Governor, while executing the office of Governor,

• shall be impeached, displaced, resign or die, or otherwise becane 
incapable of performing the duties of the office, the President of 
the Senate shall act as Governor, until the vacancy is filled, or the 
disability removed; and if the President of the Senate, for any of 
the above causes, shall be rendered incapable of performing the 

• 
duties pertaining to the office of Governor, the same shall devolve 
upon the Speaker of the House of Representatives. 

Thus, at present in Ohio, the line of succession is to the Lieutenant Governor, 
and then to the presiding o.t"ficer of the Senate, and the presiding officer of the 
House. 
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ANALYSIS OF THfo: 00(') PROVISIONS ** PROBImS 

In the017, it would seem that the purpose of adequate provisions on succession 
and disability is to avoid the contusion resulting from disputes over succession and 
to aSS1re continuity of the policies which the voters approved. The provisions on 
succession in the Ohio Constitution leave gaps cotlCern1ns several iIIportant issues", 
Much is lett open to interpretation. Given certain s:l:tuations, the Constitution il 
entirely inadequate. It is not clear whether the lieutenant governor when succeediag 
to the gubernatorial ottice becalles the actual governor, or it he remains _re1¥ 
acting governor. The Constitution further does not indicate to lilat extent he is to 
be c<8penaated for his added service to the State. The ConBtitution does not indicate 
what would happen if' a governor-elect could not assume oftice. In view of the 11mita.. 
tion of two terms in the gubernatorial oftice, under a strict legal interpretation of 
the Constitution, Ohio could conceivably be without a legal eDCutive should the 
governor-elect die prior to assuming ottice while the governor in oftice was canstitu
tional1y prevented fran further service. A 1947 opinion b)" the Ohio AttorDe)" General. 
said the tem "governor" as it appears in the Ohio Constitution does not include the 
governor-elect, so that when that person dies, the ottice cannot be as81DUd b7 the 
lieutenant gOYernor-elect. OPS. Atty. Gen. (Nos. 1$62, 1947) 

It may be questioned whether or not the present line or succession in the QUo 
Constitution is the most adequate tor the best contirmation ot state responsibilities. 
The present line ot BUccee ton runs to the Lieutenant Governor, and. then to the presi
ding otficers in the Senate and the House, respectively_ The situation in Chio at 
present 1s such that the Lieutenant Governor is elected separately frail the Governor 
and need not evidence political agreement with him. It has been r8CCIIIRI8nded by tbia 
CClllDission that the Governor and Lieutenant Governor be elected on a joint ticket 111 
ano. The possibility presently exists that a Lieutenant Governor could succeed to 
the otfice of Governor only' to institute, different policy tran that ot the Governor" 
the people had elected to serve them. Furthermore, the objection to moving leal.lators 
(&n7 presiding otficer ot the legislature) into the Governor's office is that the 
leg1slator has not been elected fran a statewide constituency. 

A major question may be raised as to the problem "of gubernatorial disability in 
ClUo. Past experience of several states indicates that sane method or determin1Dg 
whether a Governor is incapable ot pertorming the duties and functions of his ottice is 
needed. The Massachusetts Legislative Research Council has indicated that the States 
ot Illinois, Louisiana, Nebraska, New Hampshire, and North Dakota have had "disconcer. 
ting" experiences with disabled Governors.1 The lack of aJV' procedure tor determin1ag 
inability in Louisiana resulted in a series of events in the 8W1II1er of 19,9 which were 
a source of embarrassment to the people ot the state and turther evidence the probl'" 
involved when constitutions do not make adequate disabilit7 provisions. In May, 
Governor Earl K. Long was taken, torcibly he asserted, to a mental clinic in GalvestOJ), 
Texas. Subsequently released, he returned to Louisiana where he was caraitted to the 

I 

~assachusetts Legislative Research Council, Reports Relative to Determination oJ 
Gubernatorial Disability, Febru&l7 1, 1967, p. 7-8, as in Council ot State Q09'e~s 
Issues of Gubernatorial Succession, p. 2. " ' 
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Southeast Louisiana State Hospital upon the basis of a court order obtained by his 
wife. Released fran the hospital after a court hearing, Long dismissed the chief of 
the state police, the head of the state department of hospitals, and the director of 
the hospital in which he had been confined. During the period of a month in which 
these events took place, the lieutenant governor refused to assume any of the powers 
of the governorship, notwithstanding an opinion of the attorney general that the exec
utive power rested with the lieutenant governor. 

Despite both a state and Federal history of the troublesome aspects of gubernator
ial disability, few states have seen fit to take remedial constitutional or statutory 
action. Only twelve states have a procedure for determininggubernatoI1.al disability. 
The Massachusetts Legislative Research Council has suggested the .rollowi~ reasons for 
the disinclination of the majority of the states to establish procedureS for determin
ing gubernatorial disability: 

First, a constitutional amendment is undoubtedly the safest method of 
approaching the problem, and there is a natural reluctance to tamper with 
constitutions. Furthemore, many of those constitutions are couched in 
language which is ambiguous, unclear, and sanetimes simply void of 
expression or meaning ••• 

But perhaps the strongest reason for state apathy is the belief that if 
the occasion dem~s, state supreme courts will asswne jurisdiction and 
resolve the issue. 

When a Governor dies, resigns, or is removed by impeachment, the gubernatorial office 
is vacant. What happens to the office in the event of disability, and what disability 
exactly means in the Ohio Constitution, is far fran clear. There is no machinery in 
the CI'lio Constitution for determining what disability means, who is to determine it, or 
what should happen when a physical or mental disability is only tempDrary. Even with 
provisions for gubernatorial succession and disability written into the Constitution, 
the matter of removing the Governor in a state of disability can be a difficult situa
tion. The possibility exists that a disabled Governor may resist displacement, or that 
a constitutionally designated successor may be reluctant to exercise the powers of the 
provision. 

ORIGIN OF THE OHIO EXECUT~ SUCCE~SION PROVICJION 

The development of the state executive structure in AJp.erican politics came at a 
time when it was felt that state executives should be relatively powerless. During the 
colonial period when the original state constitutions were developed, the office of 
governor was deliberately made weak because the people regarded the governor with the 
same distrust as the Brttish Monarch and Brttish tyranny. The prevailing tendency in 
American state government was such that most power was granted to the legislative 
branch of government, and the state executive was viewed mainly in terms of a figure

2 
~., p. 3. 
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head. The governor had no power of appointment or removal, and he had no power of� 
veto.� 

It is not surprising, then, in view of the lack of strength and importance of the 
gubernatorial office, that stronger provisions for succession to it were not written 
into the original state constitutions. The real responsibility and potier was felt to 
be within the state legislatures, and otten, the succession patterns that were set up 
were such that the position of Governor, in the event of a required euc~8s1on, fell to 
the officers of the state legislatures. 

The situation in Ohio would seem to fit in well here. In 1802, according to the 
Constitution (Which designated a weak and figurehead governorship), the office of Gov
ernor was to be filled in esse of vacancY' by the Speaker of the Senate, and the Speaker 
ot the House of Representatives, successively. 

The present sections in the Ohio Constitution concerning succession and lrscancy 
date back to the Constitutional Convention of 1850-1851 and the Constitution which was 
adopted in 1851. Important debate at the convention centered on the creation of the 
executive position of Lieutenant Governor, who would serve as presiding officer of the 
Senate (the Senate had been h&l.'ing tremendous organizational problems) and who would 
succeed to a vacancy in the Governorship. The resolution concerning the provision for 
a Lieutenant Governor read: 

"Resolved, that it is d:A."Pedient so to amend the Constitution as to create 
the office ot Lieutenant Governor, as to provide for his election and 
cClftpensation, and to prescribe his qualifications, powers and duties." 

The Lieutenant Governor was to be provided for in the Executive article, and debate as 
to the creation of the position was lengthy throughout the convention, and sheds some 
light on the establishment of the succession provision as it has existed in the Ohio 
Constitution to the present. 

Points raised favoring the adoption of a Lieutenant Governor leaned toward the 
idea that he would be useful in the organization of the Senate and that there would be 
a well-qIalified person to fulfill the office of Governor if necessary Debate opposed 
to the establishment of the position was based on the feeling that government should 
be simple, that the addition of an executive position was an economically unsound move, 
and that any officer would be capable of assisting in the organizational problems in 
the Senate. It was maintained that vacancy had rarely occurred in the office of Govern
or, and that l-then it did, the President of the Senate was well capable or assuming the 
position. However, an impressive point made by Mr. Hitchcock, one or the delegates, 
clarifies one of the important reasons why the establishment of the position of Lieuten
ant Governor was accepted 1:>Y "the ·Convehtion. MaintainiJ)g that wader-'Ohio"s Constitution 
at the time, the person succeeding to the Governorship would not have been elected by 
the entire ~tate, Mr. Hitchcock de':>ated, 

"How is it under the present Constitution? In the case of a vacancy of the 
office of Governor, the Speaker of the Senate acts as Governor. ':Tell, the 
~peaker of the ~enate is elected by the Senate, and in that event the 
Senate will elect the Governor of t!ie State. By provisions of th~ Report, 
it is prOVided, if there is a vacancy of the otfice ot Governor, the 
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• Lieutenant Governor fills his place, who it is proposed, shall be elected 
by the whole body of the people. The question is, then in providing for 
such a case, shall the Governor be elected by the people of the State or 
by the Senate? That seems to be the idea." 

• (1851 Convention Debates, Vol. I, p. 301.) 

• 

Sections 15 and 17 of Article III as they exist today were accordingly adOpted by 
the Convention, and the new Constitution was ratified by the voters. Succession to the 
Governorship was thus to proceed fran Governor to Lieutenant Governor, and then to the 
President of the Senate and the ~peaker of the House of Representatives. 

SUMMARY 

• The diversity of possibilities for constitutional provisions on succession and 
disability is reflected in the wide range of opinions found among organizers of state 

• 

government and political scientists on the subject. It may be said that two basic 
considerations are involved in prOViding for succession to the governorship. The first 
is concerned with providing for a successor, or line of succession, to the governorship 
in case of a vacancy; the second is concerned with providing adequate procedures for a 
successor to assume the role of chief executive without undue delay when the governor's 
inability to discharge the powers and duties of his office obstructs or hinders the 
necessary conduct of state affairs. Inherent in the latter is the consideration of .. 

• 

when IUld under what conditions should a governor' e temporary absence or disability be 
subjec t to inquiry and determination for the purpose of establishing gubernatorial 
"inability". Fran this is derived the need to provide for the establishment of proced
ures for defining and detennining "absence" and "disability". 

• 

Several possibilities for succession order exist. A fixed line of succession 
could run to the Lieutenant Governor and other designated officials, as now occurs in 
Ohio. Arguments for succession by the Lieutenant Governor point to the camnon popular
i ty of this arrangement among the states; the fact that the Lieutenant Governor is 
selected by popular election on the same statewide basis as the Governor; and that the 
Lieutenant Governor is the next highest official of the executive branch of goverDllSnt. 

• 

On the other hand, it has been pointed out that the main weakness of such an arrange
ment lies in the fact that the Lieutenant Governor's role may not necessarily be an 
active one. AlSO, the possibility exists that the Lieutenant Governor may be of a 
di rferent political party than the Governor, thus creating polltical and policy upheaval 
as the Lieutenant Governor succeeds to the position, perhaps necessitating a total 
change in administration. If the Lieutenant Governor is to be elected on the same party 
ticket as the Governor--as the Commission has recommended here in Ohio, and as fifteen 
states now do--the successor would presumably have a political philosophy harmonious to 
that of the Governor. 

• ~'1hether or not the presiding officers of the state legislature should occupy 
praninent, or any, positions in the line of succession to the governorship is a highly 
debated issue. An alternative to succession by the Lieutenant Governor would be to 
provide for succession by the president of the Senate or the speaker of the House of 
Representatives, or o.t'ten the Lieutenant Governor is followed in line of succession by 
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these officers. Those who support such an arrangement hold that 1t 1s more likely to 
provide a top caliber successor than does the lieutenant governorship and that it alfJO • 
may reflect more recent electoral sentiment since the legislature is elected every two 
years. (Senators have four-year tems in Ohio.) They further state that a legislative 
leader is apt to be more involved, more aware, and more knowledgeable about the affairs 
of the state, and hence, well equipped for succession. 

'n1oae who oppose such legislative succession question the desirability of havi~ • 
a change in the party a.tfiliation of the governor which is possible if the senatorial 
majority is fran a different party. They also question the advisability of having as 
• successor a legislator elected from a single district which represents only a small 
segment of the state's population rather than an official elected on a statewide basis. 
(These people support other statewide elected officials as following in the line of 
succession. ) A related argument states that the selection of statewide am local • 
officials by voters is often based on different requirements and that a voter electiDg 
a person to the senate would not necessarily elect that same person to the govemorship. 
Finally, there is cited tho danger of placing a higher value on factional legislative 
la,yalties. 

Consideration might be g:!.~ren to a constitutional provision authorizing or requir
ing the calling of a special election when the executive office is vacant and a substan
tial portion of the governor's unexpired tem remains, especial.1y if succession has 
become remote fran the govel'"Ilor. A further possibility here walld be to provide for 
further succession in much ",ne same manner as the Federal Constitution and the new 
Virginia constitution, which in theory would alwqs provide a replacement for the exec
utive, because the House of Representatives (Delegates) JI81' fill a vacancy after the • 
normal line ot succession. Yet, because there is no way to insure indefinite success
ion, aJld because ideally a person not elected by all the people should not serve for 
too long, special election might be the most desirable Mans of always inauring a 
replacement for the executive in an UIlCaIIIlon situation. 

Clarification as to how long a successor is to serve in an acting capacity (unless .'
the successor is to assume the full title to the governorship iDlrtediately upon success
ion) might also be useful in the constitutional provision for succession order, and 
whether or not the acting executive or succeeding governor is to receive special canpen
sation for his service is also an area which demands turther specification. It would 
also seem that it should be constitutionally provided if special succession is to occur • 
in the event of the death (or otherwise, etc.) of the governor-elect. It seems well 
evident that the establishment of an ordered line of succession and the accanpanyiqJ 
problems are important areas for consideration. 

Gubernatorial absence is a further area of concern. 'ft1e Ohio Constitution does 
not specifically mention absence, but other state constitutional proviSions dealing • 
with gubernatorial absence and succession continue to be embroiled in conflict because 
of the lack of any constitutiona) definttion of absence, or because of antiquity or 
ambiguity in language definine, ~-"rqree. Consequently, interpretations of what consti
tutes "absence" in specific instances have frequently been left to the courts. 

There are two opposed views which define absence. One view considers a governor • 
to be absent "'hen he physically leaves the state for aI\Y purpose or for any period of 
time. The other view declares a governor to be absent when such absence will injuriOlisl3' 
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affect the public interest. Supporters of the first view contend-that. ,the strict 
interpretation of gubernat.orial "absence from the state" is required because the framers 
of such constitutional provisions and the people of tbe -atate ,mo adopted the consti
tutions believed that in times of absence of the governor from the state, regardless 
of the period of time, the successor to the governor should assume the constitutional 
functions of the governor. Supporters of the latter view, however, contend that in the 
case of a governor's absence from the state, a doctrine of effective absence, one which 
bases temporary succession QPon the state IS iIllllediate need for action on a particular 
function, should apTJly. They attack the "strict absence" provisions on the basis that 
some kind of objective, as well as consistent criteria for determining when a governor 
is absent is needed. Furthermore, they feel that the duties of the governor's succeasor 
should be defined more clearly and be less inclusive for periods of temporary success
ion. The trend in the newer state constitutions seems to be towards this view. With 
modern transportation and communications, the desirability of a "strict absenceft provi... 
sion has been increasingly subject to question. 

At any rate, it is obviously required that a distinction be made between a success
or's assumption of the gubernatorial office and a temporary assumption of the guberna
torial office. This is the same question which arises in cases of gubernatorial dis
ability. 

Experiences in other states and at the federal level clearly suggest that proced
ures are needed to determine executive disabilities fairly confidently and without 
delay. The differences between temporary and permanent disability may require different 
methods for dealing with them. One distinction between temporary and permanent dis
ability which has been suggested is that in cases of pennanent disability, the alternate 
succeeds to the office of chief executive, while in cases of temporary disability, the 
alternate only serves as a substitute or deputy until the disability is removed• 

Possibilities for dealing ldth the disability problem include, of course, both 
statutory and constitutional mechanisms, but the arguments for a specified constitu
tional procedure would seem to be well taken in light of the research presented in this 
paper and the obvious problems which can arise in disability situations. The ways in 
which the states which presently do make provision for disability determinations deal 
with the problem evideree that many solutions can be evolved. AlaSka leaves this up 
to statutory mechanism, as prescribed in the Constitution. A number of states auth
orize the legislature to rule on whether or not a disability exists; among these is 
Virginia. However, the possibility might be raised that such legislative considera
tion might conceivably result in the introduction of irrelevant political concerns. 
A number of states authorize the supreme court to rule on questions of disability~ 
Among these are Alabama (but the Alabama Constitution deals only with mental disabil
ity), Illinois, Mississippi, and l\lew Jersey. The Model State Constitution recOOIllends 
that the state supreme court be given original and final jurisdiction to determine 
whether or not the governor is disabled. Using a slightly different means of consti
tutional mechanism, California adopted a constitutional amendment in 1966 authoriZing 
the supreme court to determine questions of disability. The proposed Kentucky consti
tution of 1966 deviEed a unique solution wherein the auditor, attorney l$eneral, and a 
physician designated by law would constitute a board, any two of wham could request 
the supreme court to detennine the degree of disability of the governor. 
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GeDerally, a canprehensive provision on gubernatorial disability would appear ~o 

cover at least three areasl (1) specification of the grounds or causes indicating 
that a disability exists; (2) designation ot the persCll or persons authorized to 
imtiate a disabillty challenge; and 0) designation of' the person or agent responsible 
tor rendering a determination on the di,ability que,tion. 

THE F"1>ERA.t cnNSTlTUTI(lN ON EXEX:UTIV~ SUCCr.sSION AND DISABILITY 

Executive succession and disability are presently dealt with in the Federal 
Constitution in the executive article and in Amendments XX and XXV, as tollows. 

Articre II, Section I. 

In case of the removal of the President frClll attice, or of his death, 
resignation, or inabiUty to discharge the powers and duties ot the said 
office, the same shall devolve upon the Vice-President, and the C~re88 

JI187 by law provide tor the case ot the removal, death, resignation or 
inability, both ot the President and the Vice-President, declarinc what 
otficer shall then act as President, and such of'f'icer shall act accord1ncly 
until the disabil1ty be removed or a President shall be elected. 

Amendment XX, Sections III and IV 

It, at any time fixed tor the beginning Dt the term ot the president, the 
president-elect shall have died, the vice president-elect shall becane 
president. It a president shall not have been ehoeen by the time fixed 
tor the beginning ot hi. term, or it the presicllnt-elect shall have 
tailed to qualify, then the 'Vice president.elect .aU act as president 
until a president shall have qualitied; and the ccmgress JI8¥ by law provide 
tor the case wherein neither a president-elect not a vice president-elect 
shall have qualified, declaring who shall then act as president, or the 
manner in which one who is to act shall be selected, and such person 
shall act accordingly until a president or vice president shall have 
qual1n.ed. 

'lb.e congress may by law provide tor the case of. t1'1e death at aJJ¥ of the 
persons fran whan the house ot representatives JII81' choose a president 

whenever the right ot choice shall have devolved upon the., and for the 
case of the death of arw of the persons tran whoa the Senate shall choose a 
vice-president whenever the rlght of' choice shall have devolved upon them. 

Amendment XXV, Sections I, II, III, IV 

In case of the removal ot the President frcm otA cs or ot his death or� 
resignation, the Vice President shall beca18 President.� 

~Jhenever there is a vacancy in the ottice at the Vice President, the President 
shall nau1nate a Vice President who shall take oftice upon confimation 
by a majority vote of both houses ot Congress, 
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Hhenever the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written 
declaration that he is unable to discharge the powers and duties of 
his office, and until he transmits to them a written declaration to the 
contrar,y, such powers and duties shall be discharged by the Vice President 
as Acting President • 

Whenever the Vice President and a majority of either the principal 
officers of the executive departments or of such other body as 
Congress may by law provide, transmit to the President pro tempore o£ 
the Senate and the Speaker of the House of Representatives their written 
declaration that the President is unable to discharge the powers and 
duties of his office, the Vice President shall immediately assume the 
p<Mers and duties of the office as Acting President. 
Thereafter, when the President transmits to the President pro tempore of 
the Senate and the Speaker of the House of Representatives his written 
declaration that no inability exists, he shall resume the powers and 
duties of his office unless the Vice President and a majority of either 
the principal officers of the executive department or of such other body 
as the Congress may by law provide, transmit within four days to the 
President pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration that the President is unable to 
discharge the powers and duties of his office. Thereupon Congress shall 
decide the issue, assembling within forty-eight hours for that purpose if 
not in session. If the Congress, within twenty-one days after Co~ress 

is reqlired to assemble, determines by two-thirds vote of both Houses that 
the President is unable to discharge the powers and duties of hie office, 
the Vice President shall continue to discharge the same as Acting President; 
otherwise, the President shall resume the powers and duties of his office• 

The Federal Constitution originally evidenced similar inadequacy to that of the 
states, maintaining that a Vice President N'ould succeed to "the powers and duties" of 
the office of President, without establishing whether or not he should succeed also to 
the title. Until the 25th Amendment, no procedure was concretely established for 
detennining the question of inability, with the result that in the two instances of 
inabillty that have occurred, those of Presidents Garfield and rIilson, the former 
continued in office until his death, and the other, after his partial recovery, until 
the end of his term. 

The passage of the 25th .lunendment to the U.S. Constitution further evidences the 
desirability of similar arrangements for maintaining continuous occupancy of the office 
of chief executive in the various states. The 25th Amendment provides a constitu.tional 
mechanism for determining disability. Under this provision, the Vice President becanes 
Acting President whenever (a) the President transmits to the Senate and to the House 
of Representatives a declaration that he is unable to discharge the duties of his office 
or (b) the Vice PreSident and a majority of the principal officers of the executive 
departments or of another body named by Congress transmit to the two houses a similar 
declaration. A resmnption of powers by the President follows the same procedure with 
the addition that a two-thirds vote of Congress resolves a dispute over the President's 
recovery• 
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On the state level, a rational premise in devis1ng succession rules is that the 
tirst choice ot the voters was the Governor's program and pollcies, and they have "
right to their continuance in his successor. At the federal level, this objective 1s 
lllcel1 to be met. The president and vice-president are in practice e*ted em a joint 
ballot, and by tradition the president selects his vice-pre81dellt. The power granted 
by the 2$th Amendment to the president to till a vacancy in the ettice ot vice-presi
dent by' appointment with the approval or a majority ot both HOllses of COrJgreltS virtual
~ aSsures continuity ot executive pollcy.. 

M(J)EL nTATE CONSTITUTION, Sixth Edition. Revised, 1963 

The 1963 edition of the National Municipal League's "Model State Constitution" 
discusses succession to the governor8h1p as follows & 

Section 5.08. Succession to Govemorspi:e 

(a>� If the governor-elect fails to 888'UIMJ office tor any reason, the 
presiding otticer of the legielature shall serve as acting governor 
until the governor-elect qual1fiea and assUMs attice, or. it the 
governor-elect does not asSUJU ottice within lix months, until the 
unexpired term has been tilled by special election and the DeWIT 
elected governor has qualified. It, at the time the presid1~ atticer 
of the legislature is to as8Ullle the acting governorship, the legislature 
hal not 1'et organized and elected a prelidl~ otAcer, the outgaing 
governor shall hold over until the presicU.D6 otticer ot the legi8lature 
is elected. 

(b)� When the governor is unable to discharge the duties at his oftice bl' 
reason of impeachment or other d1sability, including but not l1mited 
to physical or mental disability,. or when the duties ot the ottice are 
not being discharged by reason at his continuous absence, the 
presiding otficer of the legislature shall serve as acting governor 
until the governor's disability or .absence terII1nates. It the 
governor's disability or absence does not terminate within 81x 
months, the otfice of governor shall be vacant. 

(c)� 'lien, tor al\Y reason, a vacancy occUrs in the atfice at governor, the 
unexpired term shall be tilled by special election except when such 
UMxp1red tem is less than one year, in which event the presiding 
officer ot the legislature shall succeed to the attice for the reu1nder 
ot the tem. 1Jhen a vacancy in the office of governor il tilled by 
special election, the presid:1ng otticer at the legislature shall serve 
as acting governor trom the occurrence of the vacancy until the newl1' 
elected governor has qualified. When the pre81d1~ atficer or the 
legislature succeeds to the otfice of goyemor. he shall have the title, 
powers, duties, and emoluments of that otlice, and, when he 88rves as 
acting governor, he shall have the powers and dutings thereat aDd shall 
receive such canpensat10n as the legislature shall provide by law. 
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(d)� The legislature shall pro'lide by law for special elections to fill� 
vacancies in the office of governor.� 

(e)� The supreme court shall have original, exclusive, and final� 
jUrisdiction to deternd.ne absence and disabi.lity of the governor� 
or governor-elect and to deterrn:lne the existence of a vacancy in� 
the office of governor' and all questions concerning succession to� 
the office or to its powers and dl.1ties.� 

BIC.'\MT':R.AL ALT~RNATIV;': ,Section5.08~~uccession to Governorship.� 
For "presiding officer of the legislature" substitute "presiding� 
officer of the Senate"~
 

Commentary on the Hodel State GansUtlltion notes that a virtually unlimited line 
of succession is assured when successi.on falls to the presiding officer of the legis
lature, because the legislature in the Hodel is a continuous two-year body and there 
will always be a presiding officer. This is criticized in other sources, hCMever, as 
pass1ng the governorship to an individual not elected by the mass of voters. It 
should be added, too, that the pres:Lding officer of the legislature under the Model 
can never serve in the governor's place for a period of more than one year under the 
conditions of subsection (c) and for a. period of more than six months under the condi
tions of subsections (a) and (b). Bec ause no limtis set on the number of successive 
terms a governor may serve in the Model, the problem of term is taken care of, and a 
successor may later seek election to the office in his own behalf. It is important to 
note that the Model does provide for succession in the event of the death or incapacity 
of the governor-elect before he has assumed the office. 

The Hodel has left the limits of the term "disability" undefined. Although speci
fically including impeachment and physical or mental disability, the intention of the 
Model is to treat as disability any condition or circumstance that renders the 
governor "unable to discharge the duties of hi.s office".. The Model makes an interesti~ 

distinction between temporary and "continuous" absence of the governor fran the state. 
Calling only for succession "when the duties of the office are not being discharged 
by reason of his (the governor's) continuous absence," this differs from many state 
provisions which provide for temporary succession every time the governor is absent 
fran the state. The assumption here is that modern day cooununi.cation allows that 
temporary absence will not place a governor out of touch with state affairs. 

t-lhen a vacancy occurs more t.han one year before the expiration of the governor's 
term, the Model calls for a sped,al election to be held, as provided by the legislature. 
The Model evidences the distinction existing in law between succession to the office 
of governor, in which case the presiding offi.cer of the legislature actually becomes 
governor with full compensation to the ofi1e'e; and succession to the powers and duties 
of the office, in which case the suc<.~essor merely becomes acting governor for a limited 
period until a new governor has been elected by special election.. Finally, the Model 
gives "original, exclusive, and final" jurisdiction to determine absence and disability 
of the governor or governor-elect and to determine the existence of a vacancy in the 
office of governor and all questions relat.ing to succession to the office. CCIIUI1entary 
in the Model expresses the feeling that all issues relation to succession will eventu
ally wind up in that court anyway, and avoids any limitations on the court's power to 
proceed. 
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STATE COllSTITUTIClNAL PROVISIONS 
I 

The various states meet the potentially disruptive probl_ ot a vacane7 in the 
olfice of Governor in usorted w&7s. 'lbirty-nine states provide tor the Lieutenant 
Governor to succeed to the gubernatorial ottice. Seven states designate the Preaident 
of the Senate and four the Secretary or ~tate as first 8UlCcessor to the governorship. 
t'Jhether there will be continuity of leadership, however, 1s uncertain. Except in a 
few states, it is not impossible tor the second in COIIIland to be ot the oppoa1te Part7 
or a .member ot an opposite faction. Hew York was the tint state to prcm.de tor t.e.ndim 
election ot the Governor and Lieutenant Governor in 1938. Todq the conetituti0D8 at 
at least the tifteen states ot Alaska, Colorado, CODDeCtiout, Florida, H_ai1, IUtno1s, 
Kansas, Maryland, Massachusetts, Michigan, Nebraska, New Mexico, New York, PeDUJ!1"8Id.•• 
and ll{iscons1n provide tor team election, and. the Indiaaa legislature has paaaed I\tCh 
a proposal tor submission to the people as a constitut1oaal dendlllent. Alaska orJ.a1D
8113" provided that the Secretary at State be elected OIl a joint ticket With the ~m
or. and he was the successor to the gubernatorial office, but Alaska has nOlI ohal1ged 
the position of Secretal7 of State to ODe ot Lieutenant Govemor. In a tw states, a 
special election is provided tor in certain circumCitances, but the More CClllllOD pnctic' 
i8 to perm1t the Lieutel1&nt Governor or other tirst 8UlCcessor to serve Ol1t the UMxpire4 
tem. ' 

In a study at 42 of the states, the Couucil of State Govenaents found that tile 
average numiler ot officials provided tor in the BUCce.sion order is tive. '1'he ... 
studl' established that only twelve of the states had developed procedurel tor cletel'Jll1n
iog gubernatorial disabillty. Thirty ot the 42 states either directly or iDd:Lrect17 
prcm.de tor temporary devolution ot the Gewernor'l authority upon his 8UCCe88or when 
the Governor is absent tran the state. Twenty-six states reported that a successor to 
the office ot Governor receives a salary ot the Governor. It would se_ usefUl to 
look lIlore c1ose13" at the constitutional provisions at ._ral states in order to 
becane 1Il0re ware of the alternatives which exist tor constitutional rev1s1014 

The Constitution of the State of Alabama ol 1901, 8IIl8nded as of December 16, 1969, 
includes the following provisions on succession and d1sabilit7, dating to 19011 

Article 'J Section 127 

In case ot the governor's removal fran otfice, death or resignationJ the 
lieutenant governor shall becOJlle governor. If both the governor and 
lieutenant governor be removed trom ottice, die, or resign More than sixty 
dqs prior to the next general election, at which any state officers are to 
be elected, a governor and lieutenant governor 8hall be elected at such 
election for the unexpired term, and in the event ot a vacancy in the 
otfice, caused by the removal fran otfice, death or resignation ol the 
gevemar and lieutenant governor, pending such vacanc7 and until their 
successors shall be elected and qualified, the olfice of governor shall be 
administered by either the president pro tem ot the senate, speaker of .. the 
house of representatives, attorney general, state auditor, secretary' ot 
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state, or state treasurer in the order herein named. In case of the 
impeachment of the governor, his absence fran the state for more than 
twenty days, unsoundness of mind, or other disability, the power and 
authority of the office shall, until the governor is acquitted, returns 
to the state, or is restored to his mind, or relieved fran other disability, 
devolve in the order herein named, upon the lieutenant governor, president 
pro tern of the senate, speaker of the house of representatives, attorney 
general, state auditorJsecretary of state and state treasurer. If a1V of 
these officers be under any of the disabilities herein specified, the office 
of the governor shall be administered in the order named by such of these 
officers as may be free from such disability. If the governor shall be 
absent from the state over twenty days, the secretary of state shall notify 
the lieutenant governor; if both the governor and the lieutenant governor 
shall be absent from the state over t\venty days, the secretary of state 
shall notify the president pro tern of the Senate, who shall enter upon the 
duties of governor, and so on, in case of such absence, he shall notifY 
each of the other officers named in their order, who shall discharge the 
duties of the office until the governor or other officer entitled to 
administer the office in successL on to the governor returns. If the 
governor-elect fail or refuse fran any cause to qualify, the lieutenant 
governor-elect shall qualify and exercise the duties of governor until the 
governor-elect qualifies; and in the event both the governor-elect and the 
lieutenant governor-elect fran any cause fail to qualify, the president 
pro tern of the senate, the speaker of the house of representatives, the 
attorney general, state auditor, secretary of state, and state treasurer, 
shall, in like manner, in the order named, administer the office until 
the governor-elect or the lieutenant governor-elect qualifies. 

Article 5, Section 128 

If the governor or other officer administering the office shall appear 
to be of unsound mind, it shall be the duty of the supreme court of 
Alabama, at any regular tem, or at any special term, which it is 
hereby authorized to call for that purpose, upon request in writing, 
verified by their affidaVits, of any two of the officers named in section 
127 of this Constitution, not next in succession to the office of 
governor, to ascertain the mental condition of the governor or other 
officer administering the office, and if he is adjudged to be of unsound 
mind, to so decree, a copy of which decree, duly certified, shall be 
filed in the office of the secretary of state; and in the event of such 
adjudication, it shall be the duty of the officer next in line of 
succession to perform the duties of the office until the governor or 
or other officer administering the office is restored to his mind. If 
the incumbent denies that the governor or other person entitled to 
administer the office has been restored to his mind, the supreme 
court, at the instance of any officer named in section 127 of this 
Constitution, shall asoC'rtain the truth concernlng the same, and if the 
officer has been restorod to his mind, shall so adjudge and file a duly 
certified copy of its decree wi th the secretary of state; and in the 
event of such adjudication, the office shall be restored to him. The 
supreme court shall prescribe the method of taking testimolV' and the 
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rules of' prClctice in such proceedings, "which rules eball include a provi�
don tor the service of notice ot such proceedings on the governor or� 
person acting as governor..� 

When the oftice ot Governor beccmes vacant in Alabama, the Lieutenant Governor 
bee ClIQ8s Governor.. However, should both the Governor and the Lieutenant Governor "be 
removed trClll ottice, die or resign mo!"e than sixt,.. dqe prior to the next_general elect
ien, at which 8.I'J1" state officers are to be elected," both offices are filled at that 
election tor the unexpired term. In the case of a t-.porary vac&nC7 until such an 
election, the tIlrther line ot succession in Alabama 18 such that the oftice would be 
held and administered by the president pro tem ot the senate, speaker of tile house of 
representatives, attorney-general, state auditor, secret&r7 ot state, or state treasurer 
in that order. '1l1e salary ot the acting governor is DOt cClIlIJIUtutiona1l.7 specified. 
The Alab81lla Constitution does specify twenty days as the period after wbich the IUCC
ession rule becomes operative. It is tIlrther specified that in such circUllstance, the 
Secretary of State shall notifY the appropriate 8UCC.ed1~ officer that he should di.... 
charge the duties of the office until the return of 1I1e Governor. 

If the GO'V'ernor-elect, for aD1' reason, «Joes not &SSlBle otfice, the lieutenant gov
ernor-elect is to exercise the duties of the governor until the governor-elect does 
quality. Further succession order in this case would be the same as that mentioned 
previously• 

The Alabama Canstitution outlines a procedure for the determination of gubernator
ial disability only when that disabillty concerns the governor's mental state. The 
Constitution places the burden on the Supreme Court or Alabama to determine whether the 
governor is I' of unsound mind". However, the matter must first be referred by the writ
ten request and attidavits ot &IV' two officers named 1D the succession orcIer, but not 
next in line of succession to the office ot Governor. There i8, hCMWer.. no .nti,on of 
ph1sical disability. 

ALASKA 

The Constitution of the State of Alaska l adopted in 19$6, deals with gUbernatorial 
succession and disability in Article In, Sections 91 10,. ll, 12, 13, and 14, as tollowall 

9. Acting Governor 

In case of the tempor8.I7 absence ot the governor tr<lll otfice, the 
lieutenant governor shall serve as acting governor. 

10. Succession; Failure to Quality 

It the governor-elect dies, resigns, or is d:1s.-ualitied, the lieutenant 
governor elected with him shall succeed to the oftice of governor for the 
full term.. It the governor-elect fails to asnme oftice for any other 
reasonl the lleutenant governor elected With him shall serve as act1~ 
governor, and shall succeed to the office if the governor-elect does not 
assume his office within six months of the beginning of the terra. 
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ll. Vacancy 

• 
In case of a vacancy in the office of governor for al\Y reason, the 
lieutenant governor shall succeed to the office for the remainder of 
the tem. 

12. Absence 

• 
lrlhenever for a period of six months, a governor has been continuously 
absent from office or has been unable to discharge the duties of his 
offiee by reason of mental or physical disability, the office shall 
be deemed vacant. The procedure for detennining absence and disability 
shall be prescribed by law. 

13. Further Succession 

• Provision shall be made by law for succession to the office of governor 
and for an acting governor in the event that the lieutenant governor 
is unable to succeed to the office or act as governor. No election 
of a lieutenant governor shall be held except at the time of electing 
a governor. 

• 14. Title and Authoritl of Successor 

When the lieutenant governor succeeds to the office of governor, he . 
shall have the title, powers, duties and emoluments of that oftice. 

•� 
Alaska's constitutional provisions on succession and disability are reasonably� 

canplete. The immediate successor to the governor::hip is the lieutenant governor, who� 
is elected jointly with the governor. Provisions outline both temporary absence and� 

•� 

vacancy in the gubernatorial office, and indicate status of the successor and his term� 
for each case. When the lieutenant govemor succeeds to the office of governor, he� 
receives full title and authority of the position. In the event that the lieutenant� 
governor would be unable to succeed to the office of governor, provision for further� 
succession is to be made by law. The lieutenant governor is only elected at the same� 
time at which there is an election for governor.� 

•� 

It is specified in Section 12 of the Constitution that the procedure for determin�
ing absence and physical or mental disability of the governor shall be provided for� 
by law. Thus, rather than defining disability constitutionally, it is left for stat�
utory description. The provisions of the Constitution of the State of Alaska are,� 
hcwever, more clearly defined than those in most of the other state constitutiona.� 

HAWAII 

• 
The Hawaii Constitution, adopted in 1959, deals with succession in Article IV, 

Section 4, in the following way: 

4. Succession to GovernorshipJ Absence or Disability o£ Governor 
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When� the otfice ot Governor is vacant, the Lieutenant Governcr shall •becClll8 Governor. In the event of the absence ot tbe Governor freD the 
state, or his inability to exercise and diseharge the powers and dutie.� 
ot his' ottice, such power. and duties lIhall devol.. 1Ip«S the UeuteDUlt� 
Governor 4ur1Di nch abselJCe or disabillt;y.� 

When the otfice ot Untenant Governor is vacant, or in tile event of the 
abse",e at the Lieutenant Governor fr<lll the State, or his inab1lit7 to 
exercise and clischarge the power. a:nd duties 01 his attice, 8\lCh powers and 
duties shall devolve upon such officers in wch order or IUcC8salon as lIST 
be provided b1 law. In the event at the impeachment at the loveraO%" 01' of 
the lieutenant. governor, he shall not exercise the ponrs of his otr:lce until 
acquitted. 

In HaWaii, succession occurs whenever the otr1ce of governor is "vacaDt". In ncb 
a situation, the lieutenant governor f'beccmeS" governor. In cases ot the absence Ol' 
the inab1.lity or the governor, however, the ftpowers and duties" at the otfice are to 
devolve upon the lieutenant governor tor the duratiOD of such absaDCe 01 inability. 
Other succession, such as that to the oftice o~ lleuteDaDt governor, when it i8 vacanted,,. 
when the lieutenant governor is absent ~r:a the State, or when the lieutenant governoJ' 
is unable to "exercise and discharge the panrs a11d dutie. ot bis oftice, ft 18 to be 
provided for by law. 

The last sentence of Section 3 of the same article in the Hawaii Conat1~utian 
reads, "'-Ilen the Ueutenant governor succeeds to the office or governor. he shall 
receift the canpensation for that office." Thus, the question ot salar;y in the case' 
ot succession to the governorship is made clear in the Hawa:1i Constitution. 

The Constitution of the State- ot Hawa11·:was 'nY1se4 :I:li l~" but no' Chqee.-wn 
made in the Mctions dealil16 with succell!J1on to the govemorsh1p and abe.DCe c:r dis
abilitY' of the governor. 

IWNOIS 

The new Illinois Constitution of 1910 makes the followinc provision for ncce.lion 
and disab111tya 

Article V. Section 6. Gubernatorial Succession 

(a)� In the event of a vacancy, the order of succession to the office at 
Governor or to the position or Acting Governor shall be the Lieutenant 
Governor, the elected Attorner General, the el8llted Secretary or State, 
and then as provided by law. 

(b)� It the Governor is unable to serve because of death, conviction on 
impeachment, failure to quaUf7. resignation or other disability, the 
office of Governor shall be tilled by the officer next in line or • 
succession for the remainder of the term or until the disabillty 1s 
removed.� . 
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11. 

(c)� Hhenever the Governor determines that he may be seriously impeded 
in the exercise of his powers, he shall so notify the Secretary of 
State and the officer next in line of succession. The latter shall 
thereafter become Acting Governor with the duties and powers of 
Governor. When the Governor is prepared to reswne office, he shall 
do so by notifying the ~ecretary of State and the Acting Governor. 

(d) '1l1e General Assembly by law shall specify by whan Bd by what procedures 
the ability of the Governor to serve or to resume office may be 
questioned and determined. The Supreme Court shall have original and 
exclusive jurisdiction to review such a law and aIV' such detennination 
and, in the absence of such a law, shall make the detemination under 
such rules as it may adopt. 

Illinois is very sensitive to the problems of succession and gUbernatorial disa
bility, not wishing to repeat the experience of 1938-40 when Governor Henry Horner was 
largely incapacitated fran a heart attack for almost two years before his secretary 
relinquished the office to Lieutenant Governor Stelle-only a day before Governor 
Horner' 8 death. 

This section in the Illinois Constitution replaces ~rtivle V, Sections 11 and 19 
of the 1810 Constitution, removillt; the presiding officers of the General Assemb1¥ fran 
the immediate line of succession. It changes the order of succession so that if the 
Governor and Lieutenant Governor cannot serve, the office falls upon the elected Attor
ney General, the elected Secretary of State, and then according to law. No special 
elections need be prOVlaed for, because in the immediate line of succession, the Gov
ernorship falls only to statewide elected officials. A short absence by the Governor 
fran the state is eliminated as a cause of gubernatorial "disability" J and the provi
sion leaves final decisions on disability up to the tegislature, with "original and 
exclusive" jurisdiction for review in the Supreme Court. 

MISSISSIPPI 

The Constitution of the State of Mississippi deals with succession to the office 
of Governor and gubernatorial disability in Article S, Section 131, of the 1890 Cons
titution as follows1 

Section 131. "l'Jhen the office of governor shall becane vacant, by death, 
or otherwise, the lieutenant governor shall possess the powers and discharge 
the duties of said office. l-1hen the governor shall be absent fran the state, 
or unable, fran protracted illness, to perform the dUties.of the offie" 
the lieutenant governor shall discharge the duties of said office until the 
governor be able to resume his duties; but if, fran disability or otherwise, 
the lieutenant governor shall be incapable of performing said duties, or if 
he be absent from the state, the president of the senate pro tempore shall act 
in his stead; but if there be no such president, or if he be qualified by 
like� disability, or be absent from the state, then the speaker of the house 
of represenaatives shall aSSU111e the office of governor and perfonn said 
duties; and in the case of the inabillty of the foregoing officers to discharge 
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the duties ot governor, the secretary of state shall convene the senate� 
to elect a president pro tempore. The ottice cI1schal'&i~ the duties ot� 
governor shall receive canpen.ation as such. Should a dClllbt arise as to� 
whether any one ot tbe asabilities mentioned 1D this section ax1lts or� 
shall have ended, then the HCreta17 of state &hall n1:llll1t the qtM8t.1.0Il� 
in doubt to the judges ot the ~upreme Court, who, or a majorit7 of wbGI.� 
shall investigate and detena1De said questiOD" and Ihall fUrnish to .aiel� 
seoretary ot state an opinion, in writifC». dete1'lL1rdDl the qllest1ClD Itlb.� 
m1tted to them, which opinion, when rendered. as atore88id, shall be final� 
II1d conclUsive.� 

The line of sucoession 1n Mississippi runs to the Lieutenant Governor, and then 
to the President at the ~enate pro t8lJll)ON and the ap.alrBr ot the House ot Repre.eDt.. 
atift.. In cases or vacancy, the succ.ssor "shall poS88SS the powers and dl.scbarce "the 
duties " of the g09'ernore.h1p~ and in other C&888, where the vacancy 1s oa1l to be 'bta
porar;y, "shall discharge the duties of said otfice until the ,oyernor be able to NSUM 
his duties." No specific t1Jle Um1.t 121 giTen in this ea••, and it i. specUt.:e4 that 
8IJJ officer diecharging the duties ot the governo!'sblp i. to rece1.,. oaDPeVation a. 
such. 

Mi8aissippi is one of the few state, to outline specitioall7 in the state co..ti:tu~ 

tion how caMS ot disabiUty are to be detend..ned. The M:lsnss1ppi COIl8titaticn pta
videl!l that i£ there i8 • doubt whether a d1.abiUt7 sxl.m, then the Secl'tttU"1' of State 
eubJdts the Cluel!ltion to the judges ot the Supreme Court at Mississippi, who ~ate 
and determine the question., The opinion of the Supreile Court is "tinal aDd coIlcl1U4ve." 

Sections in the Hew Jersey State Conetitution of 1941 on gubernatorial IUCcession 
and disability date to the Hew Jerse, Constitution of 18lab. &8 emended Decsber 19, 
1891, These utters are dealt with in Article V, ~ecti~' 6, 7, 8, and 9 as .foUowat 

6. or other 

In the event ot a vacancy in the o1'tice 01' Goverraor resulting trOll the 
death, resignation or re1lloval ot a Governor in ottice, or the death ot 
• Governor-elect, or frail an)" other cause, the fuDct1ons, pCMers, du.ties, 
and emoluments of the oftice shall devolve upon the President· of the 
Senate, for the time be1Dg, and in the event of his death, re81cnat1on 
or removal, then upon the Speaker at the General ,\s9-.1>17, for the t1JIIe 
beil1iJ and in the event at his death, reapation or NlUoval, then upon 
such officers and in such order of succession as aq be provided b7 
law; until a new Governor shall be elected. and qualit7. 

7. to 

•\ 

I 
I 

~ 

•1 

1172 -\� 



•� 

•� 

• 

In the event of the failure of the Governor-elect to qualify, or of 
the absence tran the State of a Governor in office, or his inability to 
discharge the duties of his office, or his 1JIIpeachment~ the functions, 
powers, duties, and emoluments of the office shall devolve upon the 
President of the Senate, for the time being; and in the event of his 
death, resignation, removal, absence, inability, or impeachment, then 

• 

upon the Speaker of the General Assembly, for the time being; and in the 
event of his death, resignation, removal, absence, inability, or 
impeachment, then upon such officers and in such order of succession as 
may be provided by lawJ until the Governor-elect shall qualify, or the 
Governor in office shall return to the State, or shall no longer be 
unable to discharge the duties of the office, or shall be acquitted, 
as the case may be, or until a new Governor shall be elected and 
qualify. 

• 
8• 

• 

Whenever a Governor-elect shall have failed to qualify within six months 
after the beglnrdng of his tem of office, or whenever for 8 period of 
six months a Governor in office, or person administering the office, 
shall have remained continuously absent fran the State, or shall have 

• 

been continuously unable to discharge the duties of lii.s office b7 
reason of mental or physical disability, the office shall be deemed 
vacant. Such vacancy shall be detennined by the Supreme Court upon 
presentment to it of a concurrent resolution declaring the ground of 
the vacancy, adopted by a vote of two-thirds of all the members of 
each house of the Legislature, and upon notice, hear1~ before the 
Court and prDof of the eX1stence of the vacancy. 

9. Election of Governor to fill unexpired term in event of vacancy; 

In the event of a vacancy in the office of Governor, a Governor 
•� shall be elected to fill the unexpired tem at the general election 

next succeeding the vacancy, unless the vacancy shall occur within 
sixty dqs immediately preceding a general election, in which case 
he shall be elected at the second succeeding general election; but 
no election to fill an unexpired term shall be held in any year in 
which a Governor is to be elected for a full term. A Governor elected 

•� for an unexpired tem shall assume his office iTl1mediately upon his 
election. 

It is provided in the New Jersey Constitution that in the event of a vacancy in 
the office of Governor or in the eVEnt of the failure of a Governor-elect to al3sume 
office, the succession order to the Governorship shall be such that the Itfunctions, 

•� powers, duties, and emoluments of the office" shall devolve first upon the President 
ot the Senate, and then upon the Speaker of the General Assembly "£or the time beiog 
Further succession, if needed, may be provided for by law. 

The New Jersey Constitution provides that if the Governor is unable to discharge 
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his duties for a period of six months bT reason of ilental or plv'sical disability, the •
office lShall be ~emed vacant. The vacancy is detel'llined by the New Jers87 Supreme 
Court, upon the presentment to it of a resolution declaring the v&canol' and the grou;nds 
tor it, which must be adopted by a two-thirds vote of each house at the Lea1slature. 
The article also provides tor a hearing betore the court, for which notice shall be 
liven and during which proof of the existence of the ",acaDel' shall be heard. 

It a vacancy occurs more than sixtT daY's prior to the next leneral electiOlb, a 
new Governor is elected at that election. If not, a new Governor is elected at the 
second succeeding general election. No election to till a vacancy is to be W-d in a 
)"ear in which a Governor is to be elected tor a .tull tel'Jll. A Governor so elected ta!cea' 
oftice 1JIIJlediate17. J 

The case of In re An Act concerning Alcoholic BeYerages, 130 B.J.L. 12.3, )1 A. (2d) 
831 (194), defined absence as used in the ~onsiltut!on, as Ilsuch as will injuriowtl1 
aftect the public interest and not mereq a tempor&r1 absence." Thus, teIIlPor817 
absence trau the state is not to be included as a cause tor succession accord'lng to 
the New JerseY' Gonetitution. •I 

N&I� YORK 

I 

The sections of the Constitution of the State ot New York 011 gubernatorial suc-
I 

cession and disability date to January 1, 1964. These proVisions are outlined in 
Article IV, Sections S and 6. 

S.� When lieutenant governor to act as leVernor. 

In case of the removal at the governor frcm office or ot his death .\or resignation, the lieutenant govemar shall becQlle ,evemor tor the 
remainder of the term. In c'Qse the governor-elect shall decline to 
serve or shall die, the lieutenant governor-e1ect shall becaae 
governor for the tull term. 
In oase the governor is impeached, is absent frcm the state or is 
otherwise unable to discharge the powers and duties ~ his otfice, 
the lieutenant governor shall act as governor until the inabllit¥ 
shall cease of until the term of governor shall expire. 
In case ot the failure of the governor-elect to take the oath of 
oftice at the canmencement of his term, the lieutenant governor 
shall act as governor until the governor shall take tile oath. 

e
6.� Qualifications, duties and canpensation of lieutenant governorJ� 

succession to the governorship:� 

The� lieutenant governor shall possess the same qualifications of 
eligibility tor office as the governor. He 8hal1 be the president 
of the senate but shall have onl7 a casting vote therein. The 
lieutenant governor shall receive for his services an annual salar,y • 
to be fixed by joint resolution of the senate and assembly. 
In case of vacancy in the offices ot both governor and lieutenant 
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governor, a governor and lieutenant governor shall be elected for 
the remainder of the tem at the next general election happening 
not less than three months after both offices shall have becane 
vacant. No election of a lieutenant governor shall be had in any 
event except at the time of electing a governor. 
In case of vacancy in the offices of both governor and lieutenant 
governor or 1f both of them shall be impeached, absent frem the 
state or otherwise unable to discharge the powers and duties of the 
office of governor, the temporary president of the senate shall act 
as governor until the inability shall cease or until a governor 
shall be elected. 
In case of vacancy in the office of lieutenant governor alone, or 
if the lieutenant governor shall be impeached, absent from the state, 
or otherwise unable to discharge the duties of his office, the 
temporary president of the senate shall perform all the duties of 
lieutenant governor during such vacancy or inability. 
If, when the duty of acting as governor devolves upon the temporary 
president of the senate, there be a vacancy in such oftice or the 
temporary president of the senate shall be absent fran the state 
or otherwise unable to discharge the duties of governor, the speaker 
of the assembly shall act as governor during such vacancy or 
inability. 
The legislature may provide for the devolution of the duty ot 
acting as governor in any case not provided for in this article. 

These sections of the New York Constitution date to 196.3. The Constitution which 
was defeated in New York in 1961 would ha\re amended these provisions such that the 
general structure of succession would have remained the same, but wQUld have provided 
for a special election three months after azvtlme at which both the offices of Govern
or and Lieutenant Governor might be vacant, excepting when such unexplr~d term was 
less than one year. In this case, the temporary president of the Senate would serve 
as Governor. 

As the provision in New York presently stands, however, Slccession goes to Lieu
tenant Governor, and then to the temporary President of the Senate and the Speaker of 
the Assembly, respectively. The legislature may provide for any case not constitution
allT stated. 

In the case of pennanent vacancy in the governorship, the Lieutenant Governor 
becanes Governor. If the office is temporarily vacant, the Lieutenant Governor merely 
acts as Governor. In cases where there was vacancy in both the of.fices of Governor 
and Lieutenant Governor, the temporary President of the Senate or the Speaker of the 
Assembly, respectively, only assumes the position of acting Governor until the next 
general election happeniIl{;, at least three months after the offices became vacant, when 
a new election for Governor and Lieutenant Governor is held. 

It should be noted that the Governor and Lieutenant Governor are chosen on a 
joint ticket in New York. Thus, they would share the same political views, and in 
most cases where the T.&ieutenant Governor succeeds to the governorship, the voters 
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could expect a continuance of the policy preferences which they had voted into office • 
at the previous election. 

PENNSYLVI\NIA 

•The Constitution of the "itate of Pennsylvania was amended on May 16, 1967, rewrit�
ing Article IV, Sections 13 and 14 which deal with succession and disability as follows.� 

13. vlhen Lieutenant Governor to act as Governor 

In the case of the death, conviction on impeachment" failure to quality 
or resignation of the Governor, the Lieutenant Governor shall become 
Govemor for the remainder of the tem, and in the case of the disability 
of the Governor" the powers, duties, and emoluments of the office shall 
devolve upon the Lieutenant Governor until the disabillty is removed. 

14. Vacancy in the Office of Lieutenant Governor 

III cue of the death, conviction on impeachment, failure to quality 
or resignation of the Li.eutenant Governor, or in case he should become 
Governor under the preceding section, the President pro tempore of 
the Senate shall becane Lieutenant Governor for the remainder at the • 
term. In case of the disability of the Lieutenant Governor, the 
pOW'ers, duties, and emoluments of the office shall devolve upon the 
Pre~ident pro tempore of the ~enate until the disability is removed. 
Should there be no Lieutenant Governor, the President pro tempore of 
the Sel'l&te shall becClIIle Governor if a vacancy shall cccur in the office 
of Governor and in case of the disability of the Governor, the powers • 
duties and emoluments of the office shall devolve upon the President 
pro tempore of the Senate until the disability is removed. His seat 
as Senator shall become vacant whenever he shall becane Governor and 
shall be filled by election as ~ other vacancy in the Senate. 

The change affected by these amendments clarifies the status of the Lieutenant Gov- • 
ernor when he succeeds to the governorship.. PreVious wording of Section 13 was such 
that the "powers, duties and emoluments ot the office" would fall upon the Lieutenant 
Governor, but did not clarify his official status. Further, a similar clarification is 
evidenced in the change in wording of Section 14, where instead of the "powers, duties 
and emol\1ll1entslt of the office devolving on the President pro tempore of the Senate, he 
is to becane Lieutenant Governor if the Lieutenant Governor is succeeding 'to the govern- • 
orship" or Governor is the case t"here there is no Lieutenant Governor. 

It is necessary to note. that in-Pennsylvania, the LieutenantGovernor~i8'elected 
separately fran the Governor, rather than on a 'joint ticket, so the possibility exists 
that a Lieutenant Governor succeeding to the governorship might have different political 
and polley vie'Wpoints fran that of the Governor. However, the Lieutenant Governor • 
succeeding to the position would have been the man the people elected statewide to suc
ceed to the governorship in such a case. 
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• VIRGINIA 

• 
The new 1970 Constitution of the State of Virginia replaced the old Section 78 

of Article V, dealing with gubernatorial succession, with Article V, Section 15, which 
deals with the topic in the following manner: 

Section 15. Succession to the office of Governor. 

• 
When the Governor-elect is disqualified, resigns, or dies following his 
election but prior to taking office, the Lieutenant Governor-elect shall 
succeed to the office of Governor for the full tem. Tlhen the Governor
elect fails to assume office for any other reason, the Lieutenant Governor
elect shall serve as Acting Governor. 

• 
Whenever the Governor transnrl.ts to the President pro tempore of the Senate 
and the Speaker of the House of Delegates his written declaration that he 
is unable to discharge the powers and duties of his office and until he 
transmits to them a written declaration to the contrary, such powers and 
duties shall be discharged by the L:Leutenant Governor as Acting Governor. 

• 
Thereafter, when the Governor tranamits to the Clerk of the Senate and the 
Clerk of the House of Delegates his written declaration that no inability 
exists, he shall resume the powers and duties of his office unless the Attorney 
General, the President pro tempore of the Senate and the Speaker of the 

• 

House of Delegates, or a majority of the total membership of the General 
Assembly, transmit within four days to the Clerk of the ,Qenate and the Clerk 
of the House of Delegates their written declaration that the Governor 
ie unable to discharge the powers and duties of his office. Thereupon 
the General Assembly shall decide the issue, convening within forty-eight 
hours for that purpose if not already in session. If wi. thin twenty-one 

• 

days after receipt of the latter declaration, or, if the General Assembly 
is not in session, within twenty-one days after the General AssemblY is 
required to convene, the General Assembly detennines by three-fourths vote 
of the elected membership of each house that the Governor is unable to dis
charge the powers and duties of his office, the Lieutenant Governor shall 
continue to discharge the same as Acting Governor; otherwise, the Governor 
shall resume the powers and duties of his office. 

In the case of the removal of the Governor from office or in the case 

• 
of his disqualification, death, or resignation, the Lieutenant Governor 
shall became Governor. 

• 

If a vacancy exists in the office of Lieutenant Governor when the 
Lieutenant Governor is to succeed to the office of Governor or to 
serve as Acting Governor J the IIttorney General, if he is eligible to 
serve as Governor, shall succeed to the office of Governor for the 
unexpired term or serve as Acting Governor. If the Attorney General 
is ineligible to serve as Governor, the .speaker of the House of Delegates, 
if he is eligible to serve as Governor, shall succeed to the office of 
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Governor for the unexpired term or serve as Acting Governor. If a 
vacallCy exists in the office of the Speaker of the House of Delegates 
or if the Speaker of the House of Delegates is ineligible to serve as 
Governor, the House of Delegates shall convene and fill the vacancy. 

These sections of the Virginia Constitution, revised in 1970, represent a substan
tial change fran Section 78 of the sme article which previously dealt with disability 
problems. The provisions as they now stand provide tor orderly' succession and further 
provide a clear method for resolving the question of disability_ This section of the 
Virginia Constitution generally parallels the Twenty-F1fth Amendment to the United 
States Constitution, making it a unique way for a state to deal with succession and 
disability problems. 

The first paragraph of the section provides for succession by the Lieutenant Gov
ernor-elect in the event that the Governor-elect fails to assume office. If the GoY
ernor-elect fails to assume office for any reason other than disqualification, resign
ation or death, the Lieutenant Governor-elect serves as Acting Governor. 

The second, third, and tourth pa:ragraphs follow the Twenty-Fifth Amendment rather 
closely. In the event that the Governor is disabled and voluntarily transmits his 
written declaration to that etfect to the President pro tempore of the ~nate and the 
Spealker of the House of Delegates, the Lieutenant GoYernor takes over as Acting Gov
ernor. 

In the event that the Governor is disabled but is unable or umrilling to certify 
his disability, paragraph three provides that either a group canposed of the Attorney 
General, the President pro tempore of the Senate, and the Speaker of the House of Dele
gates, or a majority of the General ~ssembl1' can inform the Clerks of both houses ot 
the General \ssembly of the Governor's disability. In that event, the Lieutenant 
Governor immediately assumes the powers and duties of the office of Governor. 

The Governor can immediately reclaim his office by filing with the clerks of both 
houses a declaration that no disability exists. If, however, either of the two groups 
referred to in paragraph three of the section disputes the Governor's claim, the Lieu
tenant Governor continues to serve as Acting Governor until the General I\ssembly can, 
decide the issue. To deprive the Governor of his office requires a three-fourths vote 
of the elected membership of each' house of the General Assemb17. 

Finally, the provisions prescribe the line of succession to the office of Governor 
or service as Acting Governor. First in line of succession is the Lieutenant Governor, 
Next canes the Attorney General, the only other o1'ficial with a true statewide constit
uency. Following the Attorney General in the line of succession is the Speaker at the 
House of Delegates. The Virginia Constitution avoids the necessity for ever having to 
hold a special election by canpleting its succession order with the provision that the 
House of Delegates may alwqs provide for a vacancy if there is no Speaker of the 
House of Delegates or if the Speaker of the House of Delegates is ineligible to serve 
as Governor. 
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EXECUTIVE CLENENCY 

The Ohio Constitution of 1802 gave to the governor power "to grant reprieves� 
and pardons. after conviction, except in cases of impeachmeht." Art. II, Sec. 5.� 

The Constitutional Convention of 1851 added the term "commutation" to the 
pardon provision in present section 11 of Article III. However, the term "conunuta
tion," although not used in early constitutions, has long been interpreted as being 
included within pardon, and texts have often not disassociated the power to commute 
from the power to pardon. The differentiation is explained below. 

The 1851 Convention also limited the pardoning power by excepting from it the 
crime of treason and making the manner of applying for pardons subject to legislative 
regulation. The new provision also imposed a requirement that the governor report 
exercises of his powers, along with reasons therefor. to the General Assembly. As 
adopted in 1851 and still in effect Section 11 reads as follows: 

Section 11. He (the governor) shall have power, after conviction, to 
grant reprieves, commutations. and pardons. for all crimes and offences1 

except treason and cases of impeachment. upon such conditions as he may 
think proper; subject, however, to such regulations, as to the manner 
of applying for pardons. as may be prescribed by law. Upon conviction 
for treason, he may suspend the execution of the sentence. and report 
the case to the General Assembly, at its next meeting, when the General 
Assembly shall either pardon. commute the sentence, direct its execution, 
or grant a further reprieve. He shall communicate to the General Assembly, 
at every regular session, each case of reprieve, commutation. or pardon 
granted, stating the name and crime of the convict. the sentence, its 
date, and the date of the commutation, pardon, or reprieve, with his 
reasons therefor. 

The background of the communication requirement, according to Convention 
debates, was concern over abuse of the power. It was argued that ,the provision 
would tend to prevent people from indiscriminately putting their signatures on 
petitions for pardon. However, a specific amendment to require the reporting of 
names of all persons who had signed such petitions was defeated. One delegate 
argueu that he supposed that the latter part of the section was intended for the 
purpose of making the governor accountable to the people for the exercise of the 
pardoning power and to inform them whom he had pardoned. He considered that the 
reasons which influenced the governor were all that could reasonably be required. 2 

Another delegate questioned the reason for excluding treason. However. the 
ensuing discussion had to do with retaining the power of punishing treason notwith
standing the fact that the U. S. Constitution provides a remedy for the crime of 
treason. Several delegates expressed the view that the Ohio Constitution should 

1 So in the original on file in the office of the Secretary of State 
2 1 Debates 307 (June S. 1850) 
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define the term, but none discussed the rationale for excluding the offens. from� 
the aovernor's power.� 

In Ohio, the terms "pardon." "commutation. II and IIrepr ieve." have been defined 
by statute. The common law meanings of these terma are not materially different 
from the meanings adopted in Section 2967.01 of the Revi.ed Code. which provides 
in part: 

••• (B) "Pardon means the remission of penalty by the governor in 
accordance with the power vested in him by the constitution. Pardons 
may be granted after conviction and may be absolute and entire. or 
partial. and may be granted upon conditions precedent or subsequent. 

(C) "Co1ll11Utation" or "commutation of sentence" means the substitution 
by the governor of a lesser for a greater punishment. A sentence may 
be commuted without the consent of the convict. except when granted 
upon the acceptance and performance by the convict of conditions pre
cedent. After commutation the commuted sentence shall be the only 
one in existence. The commutation may be stated in terms of commut
ing from a named crime to a lesser tncluded cr~e or in terms of 
commuting from a min~m and maximum sentence in montbs and years to 
a min~m and maximum Bentence in months and years. 

(D) "Reprievell means the temporary suspension by the governor of the 
execution of a sentence. A reprieve may be granted without the con
aent of and against the will of the convict • • • 

The popular understanding of the term "commutation" is a sbortening or lessen
ing of a sentence. The most frequent ule of comDlltation is to make the prisoner 
eligible for parole. A second ~portant use of commutation is to reduce a death 
sentence to life ~risonment. A reprieve or temporary suspension of execution 
is used mainly in capital cases. to stay execution of death pending action on 
application for pardon or commutation or where neceasary to allow time to appeal 
a conviction. A pardon i8 considered a complete exoneration. A conditional pardon 
is frequently regarded as the equivalent of a re1eaa. on parole. Conditions 
commonly imposed are stmilar to those imposed on paroleesa-e.g. that the person 
commit no crime, that he conduct himself as a law-abiding citizen, that he support 
his family, and that he abstain from the use of liquor or drugs, etc. 

It is a popular misconception that the clemency power ha. always inhered in 
the executive branch of government. The purpose of this memorandum i8 to provide 
historical and contemporary information about pardoning practices in thi8countty 
and to explore the alternatives to executive clemency. 

In the United States the concept of execut~ve clemency derives from our 
English htritage. In an article. entitled "Some Historical Aspects of Pardon in 
England," Stanley Grupp observes 

Antecedents of the pardon are of course rooted deep in antiquity.� 
There is no doubt but that the Crownls prerogative of mercy has� 
existed since the very earliest t~e.
 

1 7 American J. Legal Hht.• 51 (January, 1963) 
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William the Conqueror is credited with bringing from Normandy the notion� 
that clemency \U18 £In exclusive privilege of the Idng. During the period from� 
1066 to 1535, ho~everJ history reveals power struggles between the king and would� 
be contenders for concurrent possession of the pardon power, including the feudal� 
courts and the Church. Grupp writes:� 

Gradually and in juxtaposition with the growing nationalism of 
England, it appears that the Crown's pardon prerogative became

1increasingly solidified. 

He cites an act of Parliament in 1535 as recognition of the king's absolute� 
and exclusive power to pardon. Yet by the first quarter of the 18th century the� 
ascendancy of Parliament carried with it recognition of Parliament's concurrent� 
power over exercise of the pardon power.� 

Christen Jensen in his book, The Pardoning Power in the American States2 
writes: 

When the American colonies were founded, the English legal conceptions 
of the 17th and 18th centuries were transplanted to the new world. In
cluded in these was the principle of clemency for criminal offenders. 
And in most of the colonial charters the king delegated the pardon power 
and made provisions for its exercise. 

While the official or governmental organ to which this power was delegated 
varied somewhat among the different colonies, Jensen reveals that the general 
pattern was fairly uniform. Except in the royal colonies, the chief executive, ) 
with oc~asional assistance from other colonial authorities, exercised clemency 
powers. In royal colonies the general pattern was to permit the governor to 
pardon in all cases except treason and wilful murder. In the latter instances 
the governor could under exceptional conditions grant reprieves until such time 
as the king's desire could be ascertained • 

When early constitutions replaced colonial charters, however, the executive 
department was looked upon with distrust, largely because royal governors had not 
been sympathetic to the colonists. "It is not surprising, therefore," writes 
Jensen, "to discover that in New Hampshire, Massachusetts, New Jersey, Pennaylvania 
and Virginia the pardoning power cguld be exercised only by the governor with the 
cons~nt of the executive counciL" In only five states was the pardon power un
conditionally conferred upon the governor at the time of the American Revolution. 
Georgia deprived the goveYnor of the pardoning power entirely, giving him onlY) 
power to reprieve until the meeting of the assembly. Connecticut and Rhode Island 
continued to function ~nder colonial charters by which the pardoning power was 
exercised by the General Assembly. 

1 Id at 53 
2 U;iversity of Chicago Press (1922) 
3 Id at 8 
4 .!2.. at 10 
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By the time tile federal constitution was written, however, a countermovement 
(had begun in the direction of placing greater powers in the hands of the executive, 

including the unrestricted power of clemency. The U. S. Constitution gives the 
President power to grant reprieves and pardons for offenses against the United States, 
except in cases of tmpeachment. Art. II, Sec. 2. In support of this provision in 
the new constitution, Alexander Hamilton said in The Federalist: 

Humanity and good policy conspire to dictate, that the benign prerogative 
of pardoning should be as little as possible fettered or embarassed. The 
criminal code of every country partakes 80 much of necessary severity, that 
without an easy access to exceptions in favor of uyfortunate guilt, justice 
would wear a countenance too sanguinary and cruel. 

Executive councils were abolished in a number of states which then provided for 
the exerci.e of executive clemency by the governor. Jensen reports that of the 35 
nonoriginal .tates, the constitutions of 26 at the time of their admission into the 
union vested the pardoning power in the hands of the governor. 

The historical development of present pardoning practices is further explored 
in an exhaustive work on the subject, published by the U. S. Department of Justice 
in 1940 as part of the Attorney General's Survey of Release Procedures (herein re
ferred to as Survey). The probable explanation of why the pardoning power is iden
tified with the chief executive, according to the Survey, is that he stands in the 
place of the monarch or sovereign. However, the rationale that because all offenses 
in EnSland were against the king's peace, it was reasonable that he alone have the 
power of forgiving never did fit the United States. Rather, the true rule. as stated 
in Survey discussion, is that the pardoning power is neither inherently nor neces
sarily an executive power, but 1s a power of government inherent in the people, who 
may by constitutional provision place its exercise in any official, board or depart
ment of government that they choose. If the constitution is silent, it vests no 
more power in one branch of the government than in another. In the Uni~ed States 
the pardoning power is entrusted in most instances to the executive branch of gov

[� ernment, and yet it appears that pardons and especially amnesty (group pardons) 
2have been granted by state legislatures.� . 

A question examined in the Survey is whether constitutional provisions giVing 
the governor the power to grant pardons is intended to confer an exclusive power. 
A disagreement is reported, but the theory most generally said to be correct is that 
the 8fant is exclusive and may not be exercised, delegated or interfered with by the 
legislature, except as specifically provided in the constitution. American consti
tutional prOVisions conferring gubernatorial clemency commonly except treason or 
~peachment or both, and reqUire the governor to report clemency action to the leg
islature. Of states excluding treason from the governor's power (some 25 states) 
the great majority, like Ohio, provide that the governor may reprieve persons con
victed of treason until the next session of the legislature and the legislature may 
then grant clemency as it sees fit. 

2� The Federalist (Lodge ad.) No. LXXIV, p. 463� 
Pardoning Power, 115� 
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Support can be found for three other views concerning the authority of the 
legislature when the constitution gives the governor or a special board the pardon 
power--that the power is not exclusive but concurrent, that the power is partially 
concurrent (the legislature retaining the right to enact general laws of pardon, 
or amnesty), and that the legislature retains a supplementary power to grant pardons 
in such case. as the executive power does not cover. 

The Survey points out that although often repeated, the rule that the power 
of executive clemency is exclusive has rarely been directly applied. The Survey's 
position is that the concurrent power theory is preferable for several reasons: (1) 
Legislatures historically have exercised the power to grant amnesties, not only 
in England, but in this country also; (2) Although courts have distinguished indi
vidual pardon from group pardon, or amnesty, the distinction is meaningless; (3) 
The exclusive theory has been mistakenly used to invalidate legislation not ex
pressly dealing with pardons--e.g. parole and probation laws. In keeping with the 
rule of more modern cases the Ohio Supreme Court has upheld laws authorizing ju
dicial probation after conviction as not being in contravention of Section 11 of 
Article III. Gordon v. Zangerle, 136 Ohio St. 371 (1940). 

Another rule to which Ohio courts have subscribed is that the constitutional 
pardoning power of the governor is not subject to restriction or interference by 
the legislature, except under Section 11 of Article II lias to the manner of apply
ing ,for pardons." Such a limitation appears in about one-third of the state con
stitutions. Its significance is not entirely clear, and the Survey cites authority 
to the effect that probably every state would hold that the legislature may pre-, 
scribe such rules and regulations without constitutional authority, so long as the 
power of the executive to disregard the rules is not denied. So long as statutes 
are addressed to the applicant and not to the governor they have usually been up
held. In one of the few reported cases construing this provision, an Ohio Cour,t 
of Appeals said in 1935 that the power of the legislature to regulate the matter 
of applying for pardons is limited to such regulations as will assist the governor 
in the discharge of his duties. Such regulations could not limit the exercise of 
the pardoning power at any time. Licavoli v. State, 20 Ohio Ops. 562 (App. 1935). 

According to further authority, even the broader power in a constitution, 
making the exercise of clemency "subject to such rules and regulations as the 
legislature may prescribe" does not give the legislature unlimited control. Courts 
have said of such provisions that the authority to regulate and restrict does not 
confer the power to abrogate the executive power to pardon. The Survey points out: 
"Such a constitutional provision does not subject the pardoning p~~er to legisla
tive control, either to limit the effect of a pardon or to exclude from its opera
tion any class of offenders."l 

Although limitati~ns upon executive clemency lost favor and both new states 
and older states provided for the exercise of the pardoning power by the governor 
alone for a period, a new development in the form of advisory pardon authorities 
came into vogue tOHard the end of the 19th century. The Survey reports: liThe 
climax of this movement occurred during the years 1897-1918, during which time 
advisory boards were set up in 23 states and adVisory pardon officers in seven."2 

1 3 Survey 119 
2 3 Survey 90 
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Some of such authorities, as in Ohio, were statutory and not constitutional.� 
v As such they could not displace the governor as final arbiter in clemency matters.� 

In the past 50 years the pardon board has become a widespread institution, 
in some cases acting in an advisory capacity to the governor and in others reducing 
the governor's pm~ers substantially by providing that he cannot exercise clemency 
without board recommendation. The development of the pardon board was in part a 
respon.e to concern over abuse of executive clemency. A popular topic at consti
tutional conventions of the middle to latter part of the 19th century was the 
laxness with which some executives administered clemency power. Illustrative of 
this mood was the debate that led to the adoption of present section 11 of Article 
III. Jensen cites like discussion on thia question in the Constitutional Conven
tiona of California £1878), Illinois (1870), towa (1857), Kentucky (1890) and 
Pennsylvania (1890). . 

Few court challenges to abuse of pardoning discretion have been upheld. One 
notorious exception was the impeachment of a former governor of Oklahoma for 
wrongful and corrupt use of pardon where the power was found to have been exerct.ed 
al an accommodation and for personal financial rewards, unrelated to the merits of 
the pardon applications. Indiscr~inate granting of pardons by Texas governors 
(1774 between 1915 and 1917, 1319 by the succeeding governor between 1917 and 1921, 
and 384. by the governor between 1925 and 1926) led to the c~eation in 1936 of a 
Board of Pardons in that state by constitutional amendment. For all the widespread 
condemnation of pardon abuses, however, Jensen reports that attempts to determine 
the extent of political pressure and manipulation in the pardon process throughout

u3the Ul\ited States had been "met with indifferent success. Sporadic rather than 
con.tant il\stances of unwise and undiscriminating exercises of the pardon power 
are the most that he can record. 

Although Oh!o law journals of the 1890's decried "wild and reckless" use of 
~ the pardon power and called for reforms, no documentation of .uch charges has been 

noted in the research for this memorandum. 

The creation of pardon boards ha. served other purposes, too. They represel\t 
Ita concession to the expanding .phere of the governor', activities and to the ever
increasing prison population and cODsequel\t step-up in clemency app1ications. 5 

A statutory Board of Clemency was created in Ohio in 1917 to provide advisory 
asaistance to the governor. rts role is presently exercised by the Adult Parole 
Authority, in the DiVision of Correction of the Department of Mental Hygiene and 
Correction. The authority, under Chapter 2967 of the Revised Code, may recommend 
pardan, commutation or reprieve of sentence to the goverl\or, or it may grant parole 
upon reasonable ground to believe that either action would "further the interests 
of justice and be consistent with the welfare and security of society." 
\ 
2 Pardoning Power, 23 et seq.� 
3 Tex. Const. Art. 4, Sec. 11, Interpretive Commentary� 
4 Pardoning Power 59� 
5 XXVI Weedly Law Bulletin and Ohio Law Journal 265 (Nov., 1891)� 
6 Note, "Executive Clemency," 39 N.Y.U.L. Rev. 126, 182 (1964)� 
~Section 2966.03 of the Revised Code 
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All applications for pardon, commutation of sentence or reprieve must be made 
to the Adult Parole Authority. Upon the filing of such application or when directed by 
the governor in any case, a thorough investifation must be made and fact and recom
mendations must be reported to the governor. 

The Adult Parole Authority is a regular administrative unit of the Department� 
of Mental Hygiene and Correction. Its chief, appointed by the Chief of the Division� 
of Corrections with the approval of the Director must be qualified by education or� 
experience in correctional work, law. social work or a combinatio~ of the three.� 
Staff positions are in the classified civil service of the state.� 

There is also a parole board in Ohio, consisting of 7 members. Membership on 
the board requires the same qualifications as chief of the Authority. The chairman 
of the Parole Board submits recommendations for or against clemency directly to the 
governor. and determinations for or against parole to the Chief of the Adult Parole 
Authority. Parole determinations are final. J 

The personnel of the boards in states where boards have constitutional authority 
in the clemency decision process varies considerably. Eight of the boards are 
staffed by elected officials, including in various capacities the governor, the lieu
tenant governor, secretary of state, the attorney general, auditor, treasurer, judges 
and others. 

Other boards have been categorized as follows: 

(1)� entire board appointed by governor, no personnel restrictions; 
(2)� entire board appointed by governor, with restrictioas as to political party; 
(3) board partially appointed by governor, no restrictio~s as to personnel; 
(4)� board partially appointed by governor, restrictions as eo political party 

or otherwise; 
(5)� board not chosen by governor, no restrictions as to persoQnel. 

The Survey, arguing for retention of the pardoning power in the hands of the 
governor with a pardon board to act in an advisory capacity only, calls for exclusion 
of prison and parole officials, even related department heads, from such a board. 
The Teason for this position is to keep separate considerations relevant in parole 
procedures from considerations in clemency hearings. 

A recent report on the Ohio Constitution to the Wilder FoundationS' .favors a 
board that includes experts. Noted with approval is the Pennsylvania practice of 
including a lawyer, penologist, physician and psychiatrist or psychologist on the' 
Board of Pardons. 

At the present time state pardoning practices vary. Some state constitutions 
leave the governor's power relatively unrestricted; other constitutions recognize 
various forms of legislative regulation; some specifically provide that the governor 
share his power with a constitutionally recognized board; and in a few states the 
pardoning power has been taken from the governor and placed in the hands of a board 
or commission upon which the governor has no voice. In the 1968 edition of his 
Sourcebook on Probation. Parole and Pardon Charles L. Newman reports that the 

1 Section 2967.04 of the Revised Code 
~ Sections 5149.02 and 5149.09 of the Revised Code 
4 Section 5149.10 of the Revised Code 

Note "Executive Clemency in Capital Cases, " 39 N.Y.U.L. Rev. 136, 143 (1964) 
footnotes eliminated 

5 State Government for Our Times--New Look at Ohio's Constitution (1970) 
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constitutions of approximately one quarter of the states continue to vest the 
pardon power in the governor alone, although by statute he 1. generally furnished 
with assistance, in the form of a pardon attorney, as is the President of the 
United States or a board or authority. In approximately half the states, Mewman 
writes, advisory boards hold hearings in pardon applications and make recommenda
tions to the governor. Finally, he says, in about one-fourth of the states pardon 
boards (or councils) are more than advisory and make final decisions upon applica
tions for clemency. The states of Maine, Massachusetts, Mew Hampshire and Rhode 
I.land have retained the original requirement for concurrence by executive council 
(in the case of Rhode Island by the Senate). A board having pardon jurisdiction, 
somettmes accompanied by probation or parole, or both, is constitutionally created 
in 'ame 13 Itatel. 

Pennsylvania is an example of the latter category. B, constitutional amend
ment in 1967 a Board of Pardons was created in Pennsylvania. Prior to that time 
the governor could grant no pardon or commutation except upon recommendations of 
other named public officials. They were replaced by the Board of Pardons, con
slating of the lieutenant governor, attorney general, and three members appointed 
by the governor with the consent of the Senate. Pa. Const. Art. 4, Sec. 9. 

In South Carolina the governor may grant reprieves and commute death sentences 
but otherwise clemency is the responsibility of the Probation, Parole and Pardon 
Board. S. C. Const. Art. 4, Sec. 11. 

In Texas the governor may grant reprieves and coamutations "on the written 
signed recommendation and advice of the Board of Pardons and Paroles or a majority 
thereof •••" Appointments to the Texas board are made by the governor, chief 
justice, and presiding judge of the court of appeals. Tex. Const. Art. 4, Sec. 10. 

In Kinnesota the governor's power is exercised in conjunction with the board 
of pardous. Minn. Const. Art. 5, Sec. 4. Other states with constitutional boards 
include Delaware, Idaho, Iowa, Montana, Nebraska, Nevada, North Dakota, Oklahoma 
and Utah. 

Among the states with recently amended or revised constitutions or in which 
constitutional revision has been studied in the past decade, there has been no 
discernible trend toward standardization of pardoning practices. The 1945 revision 
of the Missouri Constitution retained the governor's power to grant the traditional 
forms of clemency for all offenses except treason and impeachment, added a provision 
that the power to pardon shall not include the power to parole, and dropped the 
prOVision requiring communication to the legislature of every case of clemency and 
reasons. Mo. Const. Art. IV, Sec. 7. 

The Michigan Constitution of 1963 el~inated treason as an offense for which 
the governor does not have authority for reprieve, commutation aDd pardon. His 
power excludes impeachment and is subject to procedures and regulations prescribed 
by law. As in Ohio, he is required to inform the legislature of every exercise of 
the clemency power and his reasons therefor. Mich. Const. Art. 5, Section 14. 

In the New Jersey Constitution the Governor has traditional powers, and, in 
addition, a "collll1lission or othe-r body may be estabUshed by law to aid and advise 
the governor in the exercise of executive clemency." N. J. Canst. Art. 5, Sec. 2, 
par. 1. 
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The 1968 Revised Constitution of Florida recognizes two forms of executive 
clemency~-one within the governor's discretion and the other subject to approval 
of an outside body. The governor may suspend fines and grant 60 day reprieves on 
his own; he may grant pardons and commutations, restore civil rights and remit 
fines with approval of three members of his cabinet. Fla. Const. Art. 4, Sec. 8. 
Prior to 1968 a constitutional Pardon Board acted upon the second form of clemency; 
The governor was a member, but the board made decisions as a unit, with or without 
the governor's concurrence. 

TIle constitutions of the two newest states give to the governor a broad 
pardon power. Under the Alaska constitution he may grant pardons, commutations 
and reprieves and may suspend and remit fines and forfeitures. The power is 
subject to procedures prescribed by law and does not extend to impeachment. Alas. 
Const. Art. 3, Sec. 21. In Hawaii the governor may grant all of these forms of 
clemency for all offenses, subject to regulation by law as to the manner of apply· 
ing for clemency. In Hawaii, also, the legislature may, by general law, authorize 
the governor to grant pardons before conviction, to grant pardons for impeachment, 
and to restore Civil rights. Haw. Const. Art. IV, Sec. 5. 

The Final Report of the Committee to Make a Study of the South Carolina Con
stitution of 1895, in June, 1969 made a strong recommendation that the governor's 
power to grant reprieves and commute sentences be continued and that constitutional 
details relative to pardon, probation and parole be relegated to statute. (Recom
mendation as yet not implemented.) 

In Montana a board of pardons is constitutionally recognized but the legis
lature is required by law to provide for its appointment, composition, powers, 
duties, and proceedings. Mont. Const. Art. VII, Sec. 9. the Montana Legislative 
Council in its Report No. 25 (October, 1968) questioned whether the board should 
be constitutional but did not recommend change. 

A 1968 report of the North Carolina State Constitution Study Committee to 
the North Carolina State Bar favored removal from the constitution of details 
about the governor's clemency reports to the general assembly, as more appropriate 
to statute. 

The Constitutional Convention of Maryland in 1967-68 called for broadening 
of executive clemency, accompanied by an annual public reporting requirement of 
the instances of its exercise. (Constitution not adopted.) 

Similarly, the Proposed Revision of the Idaho Constitution (which failed to 
pass in 1970) simplified and broadened the governor's pardon power and authorized 
the creation of an advisory agency. 

The Model State Constitution retains executive clemency but permits delegation 
of the power. Section 5.01 provides: "The governor shall have power to grant 
reprieves, commutations and pardons, after conviction, for all offenses and may 
delegate such powers, subject to such procedures as may be prescribed by law." 
the same provision is found in Section 8 of the Model Executive Article as set 
forth in a Report to the National Governor's Conference by the Study Committee on 
Constitutional Revision and General Government Organization (July, 1968). 

The M. S. C. Commentary explains the proposal as follows: 
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r.It is the view of responsible legal and penological authorities that) in 
addition to legal and political considerations, the granting of pardons 
involves complex judgments of a correctional and behavioral nature and 
that chief executives are neither trained to exercise such judgment not 
can they be expected to have any special interest in doing so. Hence, 
this ~ expresses the view that a state constitution should leave the 
matter to legislative development. While recognizing clemency powers to 
be executive in nature, the section permits the governo~ to delegate them 
"subject to such procedures as may be prescribed by lal~." This will leave 
room for the creation of such expert or professional boards or agencies 
to deal with matters of clemency as may be appropriate. 

The model provision is not without ambiguity, as noted by George D. Braden and 
Rubin G. Cohn in their Annotated and Comparative Analysis of the Illinois Constitution._ 
The question they pose about such a provision is this: "Does the legislature have 
power to prescribe procedures only in the case of delegation or can the legislature 
also prescribe procedures for the exercise of the power to grant reprieves, commuta
tions and pardons?" The Model Conunentary, they admit, leads one to believe that the 
clause refers only to delegat~pn, but they suggest clarification by making the dele
gation provision the subject of a separate sentence or moving the phrase that begins 
with "subject" to a position that more clearly shows the relationship. 

Among alternatives available to the recent revisers of the Illinois Constitution 
was a return to language considered in the Illinois Convention of 1870 that permitted 
the legislature to regulate the entire pardoning process. It read: "The Governor 
shall have power to grant reprieves, commutations and pardons, after conviction, for 
all offenses, subject to such regulations as may be provided in law." A compromise 
adopted that year added the qualifying language "relative to the manner of applying 
therefor." Braden and Cohn acknowledge cogent arguments on both sides of the issue 
and call the choice a relatively balanced one. The 1970 Constitution chose to expand, 
not limit, the governor's p~~ers by authorizing the governor to grant the named forma 
of clemency on such terms as he thinks proper. The Executive Article Committee stated 
that the intent of this provision was to allow conditional pardons. 

A decision as to whether the governor should continue to be vested with rela
tively unltmited authority to exercise clemency after convictiGn is facilitated by 
an examination of studied vi~~s as to the proper scope of clemency. 

Historically, detractors of the concept have argued that pardon is unnecessary 
and undesirable because it (1) deprives the criminal law of deterrent value, (2) may 
be based upon arbitrary whim, (3) leads to injustice, because of unequal exercise 
and (4) weakens confidence in impartiality. 

In response the Survey asserts: 

ObViously the criminal law cannot be a suitable and efficacious� 
working instruction for all possible situations. Conditions of� 
social and political life change. Sometimes they change suddenly� 
and radically, and legal rules cease to fit the situations. Since� 
every law is strengthened by length of time and since the time�
honored validity of a rule is an important factor in its enforcement,� 
t~e practice of all nations is averse to frequent alterations. Hence� 
criminal law is often behind the demands of the time, is "unjust."� 
After a while the discrepancy is felt, and while the law itself may� 
remain unchanged, compensatory contrivancies are introduced. l� 
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Some Survey examples of instances when pardon may be indispensable include: 
(1) technical violations of law--e.g. aiders, abettors and accessories, and the 
attachment of equal punishment to acts with differing degrees of culpability; (2) 
pardon and transition of power--where penal sanctions were used as weapons in internal 
struggles for political power; (3) conflict between customary rules of conduct and 
the criminal law·-where support of a friend involves infringement of law; (4) to cor
rect miscarriages of justice--pardons on the ground of innocence; (5) eases of a re
formed perpetrator--instances where pardon is a more just act than parole; (6) changed 
exterior conditions--i.e. when political and social tensions are eased; (7) reasons 
of state--e.g. to pacify a revolution-torn country or bring about inner cohesion when 
unity is important. 

Although clemency should not be abolished, its exercise should be circumscribed, 
according to Survey analysis, which calls for restrictions from two sides: l 

1. Criminal procedure should be liberalized so as to permit reversal of 
a conviction where n~'l evidence is found indicating that the defendant 
was innocent. 

2. All releases on condition of good behavior and under supervision 
should be under the parole law, and not by conditional pardon. 

Reluctance to liberalize criminal procedure in the direction of the first re
striction has been based upon English and American aversion to interfere in miscar
riages of justice by new judicial proceedings. The objection to later reversal is 
that the law is uncertain if there is not a time after which a case is closed and the 
judgment final. Conceding the need for limits, Survey authors call for a less re
strictive right of appellate review. 

As to the second restriction the Survey concludes that it would mean the almost 
total elimination of conditional pardon and certainly its use as a regular procedure, 
in lieu of parole. The recommendation is accompanied by a call for liberalization 
of parole laws so as to give a parole board full discretion for paroling any prisoner 
it deems worthy. The authors explain: 2 

This means repealing all restrictions in the parole statutes making 
certain classes of prisoners ineligible for parole. The primary reason 
why conditional pardon, commutation, reprieve and other forms of executiv~ 

clemency have been so extensively used to effect conditional release has . 
been to cover cases not eligible for parole • • • The result is that re
strictions written into the parole laws by those who do not think that 
certain kinds of criminals should be turned loose on parole • • • too 
often defeat their ~~n objective. The convicts we refuse to release on 
parole are released on indefinite furloughs, on conditional pardons, 
or other types of releases under which there are much less actual super
vision and control than under parole. 

Nevertheless, a valid field for the pardoning power exists, according to Survey 
rationale, and the enumeration of situations in which pardon may be proper includes 
the following: 2 

1
l ~ Survey 296� 

3 Survey ~97
 
3 3·Survey 398� 
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1.� Political upheavals and emergencies • • • 
2.� Ca1~ second judgment after a period of war hysteria ••• 
3.� Stmilarly. changed public opinion after a period of seveye� 

penaltie8 against certain conduct which is later looked upon� •as much 1es8 crtmina1. or as no cr~e at all • • • 
4.� Cases ''where punishment would do more harm than good," ••• 
5.� Technical violations leading to hard re8ults ••• 
6.� Cases where pardon is necessary to uphold the good faith of� 

the state, as ••• immunity for turning state's evidence •••� 
7.� Cases of later proved innocence or of mitigating circumstanees••• •8.� Applications for reprieve or commutation. .specially in death� 

sentence cases • • •� 
I 

Many states. like Ohio, combine the administration of pardon and parole. This� 
practice. too, is condemned by the Survey analysis as having resulted from a confusing� 
of the different functions to be served by pardon and parole. The view taken is that� •pardon should not be in any degree a regular release procedure. All conditional 
releases should be under the parole law. The authors explain: 

Parole would depend upon the prisoner's per8onality, upon his prison 
record, the degree of his reformation, the environment into which he .1will return and his chances of seetina a iob. The investigator to de
termine these factors should have social service training and the I

..I 
I 

parole board itself should have on its member8hip competent penologists, 
psychiatri8ts, crtminolog1sts and social workers. (emphasis added) 

On the other hand the pardoning power, as they view it, 1s dependent upon� 
political or judicial considerations and should be restricted to special caBes in� • 
volving such considerations. 

One of the arguments in favor of a board, commission or other agency vested� 
with pardon powers is that such an arrangement encourages the development of rules� 
and precedents dealing with clemency. Sowever. according to Jensen, by 1922 little� 

v had been done in the way of standardization in the states having pardon authorities. • 
He writes: 

It is true that a few pardon authorities stated that they tried to be� 
consistent, but they followed no precedents or standards except in a� 
general way," ••• and that they aimed to follow an intelligent method� 
as far as practicable but none of these practices were made a matter of� • 
record. The general conclusion that one must draw from these inquiries� 
Is that no permanent stability of policy exists, and furthermore, that� 
most of these authorities do not even realize the nature of the proble0� 
involved, nor the need for a consi8tent policy."l� 

•On the other hand, some authorities cited in Jensen reject the need for 
clemency standardization. arguing that the pardoning function does not fit the� 
concept, "for the attempt to apply information or standards which might be practicably� 
in 80me Une8 is wholly impracticable and impossible of application to pardon cases ... "� 
1� 

•PardoninG Power at 102 
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Authors of a recent note on executive clemency in capital cates confirm the 

nonexistence of constitutional standards for granting commutation. Noting dis
cernible differences among the states in clemency practices and rates of commutation 
in death sentences, they conclude: 

t~ether these results are attributable to the various types of clemency 
structures in these states, is, however, doubtful. The differences 
seem rather to be differences in attitude and approach among the individual 
clemency officials.

• They do report a rough sketch of standards, however, based upon interviews 
and questionnaires submitted to the pardoning authorities in states that have capital 
punishment. The following are matters that reportedly to a greater or less degree 
are taken into account by clemency authorities: 

• (1) nature of the crime--with changes of clemency being less in heinous crimes 
(2) doubt as to guilt--rare 
(3) fairness of trial 
(4) relative guilt and disparity of sentences 
(5) geographical equalization of sentences 

•� 
(6) mitigating circumstances--duress, provocation, intoxication 
(7)� rehabilitation 
(8)� mental and physical condition of the defendant--with some attention to 

conflict between legal definition of insanity and the medical and 
psychiatric definition 

(9)� dissents and inferences drawn from judicial opinions 

•� 
(10) recommendations of the prosecution and trial judge 
(11)� political pressure and publicity--can work for or against a 

clemency applicant 
(12)� the clemency authority's views on capital punishment 
(13)� role of precedent--for the most part disavowed on the basis that each 

case is unique 

•� The note points out some striking differences in the way opponents of capital . 

• 

punishment have handled applications for commutation of the death sentence. Every v 
governor of Hassachusetts has commuted every case since 1947 and a statement attrib
uted to Governor Endicott Peabody, a vigorous opponent, justifies such a use of 
clemency as within his constitutional authority, which carries no criteria for the 
exercise of clemency.2 

• 

The Oregon Supreme Court in 1958 upheld the power of the Governor to exercise 
a power to commute the death sentence based solely on his conviction that the death 
penalty is wrong. Eacrat v. Holmes, 215 Ore. 121 (1958). The commutation of 'every 
death sentence by Governor Cruce of Oklahoma was challenged almost 50 years earlier, 
and although the court then excoriated the practice, it could find no basis for in
validating commutation. Henry v. State, 10 Okla. Cr~. 369 (1913) 

1
2 Note, "E:cecutive Clemency," 39 N.Y.U.L. Rev. 136 (1964)

H.� at 177 
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Governor Brown of California, on the other hand, attempted to balance his� 
right to grant clemency against his duty to uphold California law. As a result,� 
he spent an active role in the investigatory state of clemency applications but� 
did not commute every case presented to him. Former Governor DiSalle, another� • 
opponent of the death penalty, reported a similar posture in making life and death� 
decisions, pointing out that obvious mitigating circUMstances and inequities weighe4� 
heavily in his decisions. l� 

As the movement against capital punishment grows, abol~tlon groups devote� 
more and more of their attention to executive clemency. It is the contention of� ,
some observers that in the same way that clemency has historically led to revisions� 
in the crtminal law, 80 widespread commutation of the death sentence reflects dis�
8atisfaction with the criminal law and could lead to responsive legislative action� 
abrogating capital punishment.� 

•If� a current direction can be detected, it is towards putting clemency deci
dons in professionally trained hands. "The study of penology," reasons the 1970� 
report to the Wilder Foundation, "while still not a science, has advanced to a� 
poine that experts can make a valuable contribution to the decision-making process.� 
While nothing now prevents the Governor from using whatever expertise is available,� 

- >� there is no mandate to use it • • • While a constitutional provision is no guar- • 
antee of the competence of • • • a board, it does provide a framework for effective 
use of accumulated knowledse of a difficult subject." 

Fifty years ago Jensen argued that governors are not specially fitted for 
their clemency task. "They are elected on other issues, Hany of them, prior to 
their election, have given no serious thought to the problems of clemency. At best • 
they can but hope to use good average judgment when they are called upon to deal 
with ~h1s question. They bring no expert knowledge or training to aid in its solu
tion. 

A second argument in favor of replacing the governor as chief clemency 
arbiter is that the governor does not have the time to give to clemency matters. 4t 
Jensen said, "The social, indust~ial, and economic development within each state 
has become so intricate that governors are confronted with more numerous and complex 
administrative problems than ever before • • • the task of administering clemency 
is gro!ing , and the time which a governor has to devote to this duty is becoD1ing
less." •Contemporary critics of gubernatorial clemency have agreed with Jensen that� 
the ab8e~ce of special qualifications and the press of other executive duties are� 
cogent reasons for a restructuring of the pardon powers. They have noted other� 
objections. The governor 1s "first and foremost a political figure with political� 
debts and allegiances which may result in an abuse of the power in a 

2 OiSalle. The Power of Life and Death (Random House 1965) 28 et seq.
Pardonins Power 107 

3 Id. at lOG 
4 M. at 183 
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The desirability of greater consistency is stressed as another factor 
involved in the choice. "It is no secret that governors hav~ differed radically 
in their attitudes toward the exercise of the clemency power, and there have been 
cases where one governor has denied commutation only to have his successor overrule 
that judgment."l 

Counterbalancing the points that governors are without special training to 
exercise clemency judgments, that the demands of office are already too great, that 
the power in the hands of one person is subject to abuse, and that inequities from 
an individualized and inconsistent application of clemency principles is the po
sition that the vesting of the clemency power in the hands of the governor alone 
conforms to the belief that mercy is an individual act. Speaking of capital cases 
only, the same contemporary writers on the subject assert: 

When a board makes a clemency determination, it takes on the appearance 
of a court. That he is responsible to the electorate is a good thing 
insofar as the governor's actions would in some measure reflect the 
concerns, and protect the interests, of the public. And individual 
responsibility is to be preferred to collective responsibility. There 
is less of a problem with rigidity in adherence to precedent with a 
governor than with an appointed board whose members are called upon 
to serve more than one term. A governor, within a given term of 
office, is likely to handle relatively few capital cases and conse
quently is better able to consider cases in their individual sett~ngs 

and to resolve them without recourse to anachronistic precedents. 

On the merits of restricting the governor to action upon recommendation of a 
board, they allege that the practice has been for the governor in such 8 situation 
to "rubber stamp" the actions of the board. 

Thus, in effect, such a structure 1s really the same one as where a 
board alone decides. The only difference would be that this structure 
affords the governor the opportunity to take credit for th~ granting 
of a commutation, while attributing a denial to the board. 

The Survey's conclusions in 1940 represent a middle ground. Endorsing ex
ecutive clemency from which parole would be clearly differentiated, the authors 
call for retention of pardoning powers in the office of governor, together with 
adequate advisory assistance. 

The most obvious political implications and considerations involved in 
most of the valid grounds for pardon indicate the propriety of retain
ing this power in the hands of the chief ~xecutive. The objection that 
this takes too much of the governor's time from more important matters 
of state is true today--when executive clemency is used in so many 
states as a regular and normal release procedure, handling cases which 

lId. at 183 
2 Id. at 183 
3 Id. at 183 
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should be left to a competent parole board--but it should not be true� 
if pardon were restricted to the exceptional ctses as we have recom�
mended •••� •This does not mean that it would not be helpful to have a pardon� 
official or board to assist the governor ~n this function. A board� 
would seem preferable to one official, for the determination of� 
whether clemency should be granted would usually involve considera�
tions of policy upon which it would be well for the governor to� 
have the views of other executive officia~. of his administration,� 
rather than pardon attorney lor other offi~ial who too often may be� 
merely a kind of secretary.� 

Nor would the requirement to report to the legislature be abolished under 
the Survey recommendation. "This publicity, together with the requiremeac that I

he first submit all cases to the board, would seem to place sufficient checks •upon the governor to make abuse unlikely. ,,2 

With the exception of necessary legislative changes to divorce pardon and parole 
the Survey conclusions are already implemented in the constitutional and statutory 
law of Ohio. On the basis of arrangements in other states, trends, and principles 
discussed in this memorandum, the committee could consider various alternatives. •They range from reducing or removing the present l~itations upon executive clemency 
to placing the power to pardon, commute and reprieve in other hands. Other possi
bilities include greater constitutional restriction on the power or the recognition 
of greater statutory regulation. The following options are stated broadly for 
committee consideration. • 

(1)� Retain the present provision which recognizes a degree of statutory� 
regulation and which has not barred the creation of advisory agen�
cies, established by law;� 

(2)� Remove treason as an exception to the pardoning power as did the� 
proposed New York Constitution of 1967 on the basis that treason� • 
convictions might be inconsistent with the Federal Constitution 
(a point not yet researched); 

(3)� Remove reporting requirements as statutory; 

(4) Authorize the statutory creation of a board or commission to aid • 
and advise the governor in the exercise of executive clemency, as 
other states have done in recent years, in order to give such an 
agency constitutional permanency and spell out the framework of 
its structure and powers: 

(5)� Exclude parole from the pardon power, following a principle • 
endorsed by the Survey and a measure adopted by the Missouri� 
Constitution;� 

1
2 3 Survey 302 

M,. at 303 • 
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(6) Provide for the creation of a pardoning agency with the governor 
as a participating member and spell out such limitations on in
dividual action by the governor as are deemed best suited to

• meet the needs of retaining the pardoning power; 

(7)� Provide for the creation of a pardoning agency without the 
governor as a member and establish such criteria for member
ship and tenure as seem desirable; 

• (8) Divide clemency as Florida has done, basing such an arrangement 
upon the extent and nature of various kinds of clemency action 
applied for in recent years and the views of personnel involved 
in the administration of clemency. 

• (9) Allow the delegation of pardoning power, as does the MOdel State 
Constitution. with the provision that delegation procedure be 
prescribed by law. 

• 

• 

• 

• 

• 

• 
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Ohio COI18titutional Revision CCIIII'I1esion 
Legislative-Executive Camnittee 
April 1, 1972 

LENGTH OF GUBERNATORIAL SERVICE (Article nI, Section 2) 

• 
The Cb10 Constitution on Term ot Office and ReeUgibil1ty ot Ex~utive Officials I 

The Constitution of the State of Ohio deals with term of office an:i reel1gibil1ty 
of exeoutive offici.als in Article III, Section 2, of the Constitution as tollows: I .. 

Section 2. Term of Office. The Governor, Lieu.tenant Governor, Secretar:r 
of State, Treasurer of State, and Attorney General shall hold their. offices I 

for four years canmencing on the second Monday' of January, 1959. Their 
terms of office shall continue until their successors are elected and 
qualified. The Auditor of State shall hold his office for a term of two 
years fran the second Monday or January, 1961, to the second Monday of 
January', 1963, and thereafter shall hold this office fer a four year tem. • 
No person shall hold the office of Governor for a,period longer than two� 
suocessive terms of four years.� 

These provisions of the Ohio Constitution were adopted November 2, 19S4, and 
provide tor a four year term of office for the Governor, Lieutenant Goyernor, SteretarT 
ot State, Treasurer ot State, Attorney General, and Auditor of State. It is further . • 
specified that the Governor ot the State may hold his oftice tor not more than two 
consecutive terms of four years. There is no stipulation as to the lUIIber r4 tems 
which any of the other state officers IUY' serve in the ano Constitution. 

In the State of Ohio, prior to 19S4~ the length of the tem ot the Governor was 
two years. The first Governor to serve a four year term W~len the provision of that 
constitutional amendment went into etfect was Michael D1Sal:.e, who served fran 1959
1963. Previous to that same amendment, there was no constitutional li:Id.tation on the 
n\Dllber of terms that a Governor could serve. The 19,4 amendment provtded "No person 
shall hold the office of Governor for a period longer than two successive tenl'u, of ' 
tour years ." . I 

In the history of the f;tate, 25 of OhiOIS Goyemors have served fer more than 
one term in office. Nineteen Governors have served for two terms. Eighteen of these 
served two 2-year terms and one (James A. Rhodes) served two 4-year terms. Governors 
Trimble, Hayes, Cox, Donahey (Vic), and Bricker were each elected to the gubernatorial 
office for three terms, and Governor Frank Lausche is the only Governor to have served •the state for more than three terms, having been elected five times as chiet executiv6 
ot the state. ' 

In all of these cases of multiple terms in oftice, however, the terms of service 
have not necessarily been consecutive. (All except IUlodes t~ere prior to the 1954 amejld
ment.) There have been five cases where Governors have served for periods which were' •interrupted by the service of another Gove;mor. Governor Allen Trl,mble served as 
I\.cting Governor fran January 4, 1822 to December 28, 1822_ and then after two terms out 
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• of office, served as Governor from 1826 to 1830 for two terms. Governor lTi1son Shannon 

• 

served fran 1838 to 1840, and after one tem out of office, returned to serve for a 
second term from 1842-1844. Governor Rutherford B. Hayes served for two tems from 
1868-1872, and atter one tem out of office, returned to serve a third tem fran 1816 
to 1877, loThen he resigned to become President of the United !;tates. GOV'ernor James M. 
Cox served for one term fran 1913-1915, and after one term out of office, returned to 
serve for two more tenllS from 1917 to 1921. Governor Frank Lausche, the Governor Wi th 
the longest amount of gubernatorial service to the state, served his first term in 
office fran 194.5-1947, and after one tem out of office, returned to serve four more 
terms in the period fran 1949-1957. 

• Limitations on Gubernatorial ~ervice 

TwentT-four states do not limit the number of terms a governor may serve. Seven
teen of the 42 states which provide for four-year terms and 7 of the 8 states l..,hich 
provide for two-year terms place no limits on the number of terms a governor may serve. 

• Seventeen states limit the number of consecutive terms a governor may serve to 
two, and nine of the state constitutions presently provide that the governor of the 
state may not succeed himself after one term in office. 

• 
The question of whether the number of terms to loThich a person may be elected 

governor ehou1d be prescribed in a constitution is a difficult one. On the one hand, 
any prescribed limitation restricts the people's choice of persons that they could 
elect gCNernor by eliminating from a I;>ubernatorial contest any candidate who had just 
served two terms as governor. This would remove from the election the candidate who 
would be most familiar to the voters and deny them an opportunity to pass judgment at 
the� polls on the 11111lediate governor's past administration. 

• Conversely, political experience indicates that it is often difficult to defeat 
an incumbent governor who is seeking reelection even tho~h he may not be the most 
qualified candidate. It has been argued that a two-term restriction upon a governor's 
tenure offers the best protection against "bossism." 

• 
Research in a publication on the executive by the Legislative Reference Bureau 

of the University of Hawaii made the following points for both arguments: 

Those who advocate unlimited terms for governors state that s 

• 
1. The people should be allle to retain a governor if they feel he is the most qualified 

and that he is the one they knOt.., the most about. To deprive the people of such a 
right denies them the service and experience of able public servants and more 
important, denies them the right to elect a person of their own choice. 

2.� Know1edL e of the administrative machinery is so complex that a governor should have 
at least a four year term and inlimited succession so that he may have a sufficient 
time to develop and implement programs to l'lhich he is conmrl.ttec1• 

• 3. The powerful polltical machines built by bosses and special interests are not 
weakened by constitutional limitations on reeligibility whereas the political power 
of the people is more easily fragmentized. If the governor has a sufficiently 
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long term and can be reelected, there ·1. 1llM"e opportWli.ty for him to organize his •i

own� public support 80 that he rna;, win successiOW1 to office by his own right. 

4.� Li.m1ting the number of terms results 1n periodically hearT turnovers of administra
tive executives appointed by the governor so that continuity in administration is 
preventedJ being the executive of an administrative department ie less attractivel 
the incentive for doing a iOod administrative job is lessened. • 

! 
S.� Numerous other checks upon the governor exist in the form at legislative and judi

cial controls, the two-party S1stem. the constitution.. public opinion, and declire 
for re-election. 

6.� LirrtLted terms diminish a governor's political leadership, and he tends to become •I
inetfective as he nears the end of his alloted time because party leaders, legis
lators, and the public are already considering who the next governor will be. 

Unl1m1ted gubernatorial elections are opposed because s 

1.� There is a fear that unl1m1ted re-election provides the governor with the opportunity • 
to build a political machine which he may use to perpetuate his re-election. His� 
continuance in office would thus allow him to amass so much political power that� 
he might create a dictatorship.� 

2.� Providing a constitutional llmitation on gubernatorial re-election makes the office 
aVailable to new men with new ideas more often and it is more likely to keep the 
governor responsive to the wishes ot his people. 

3.� The governor in fostering sel!'-perpetuation will usually do what is popular rather 
than what is right beoause he has to think of the next election. 

•4.� Political experience indicates that it is often difficult to defeat an incumbent 
governor who is seeking re-election even though he mq not be the most quali.tied 
person. 

The applicability of the arguments presented by either side would appear to depend 
to a large enent upon the political envirorment existing Within a given state. • 

The following table shows the gubernatorial term and re-election proVision in 
all states. 

• 
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4. 

Gubernatorial Term of Office and R.welec~)0n- .� 

I. Four Year Gubernatorial Term 
Limited to Two 

No Limit on ,C)uccession Gannot ,')ucceed Himself Consecutive Terms 

Arizona Georgia Alabama 
California Indiana Alaska 
Colorado Kentucky Delaware 
Connecticut Mississippi Florida 
Hawaii New Nexico Louisiana 
Idaho North Carolina Maine 
Illinois South Carolina Maryland 
Massachusetts Tennessee Hissouri 
Michigan 'Tirginia Nebraska 
Minnesota Nevada 
Montana Nel-l Jersey 
New York Ohio 
North Dakota Oklahoma 
Utah Oregon 

· IJashington Pennsylvania 
'risconsin 'Test Virginia 
I Tyoming 

II. Two Year Gubernatorial Term 

No Limit on Succession Limited to Two Consecutive Terms 

Arkansas South Dakota (Nomination for third successive 
Iowa term in South Dakota is prohibited by law.) 
Kansas 
NelV' Hampshire 
Rhode Island 
Texas SOURCE: The Book of the States, 1970-1971 
Vermont 

The language in the Ohio Constitution regarding the limit on a Governor's right 
to more than tHO successive terms is subject to two possible interpretations--one, 
that a person TtTho has served two successive terms may be elected governor again after 
the intervention of one or more terms; and bTo, that two successive terms is an abso
lute limit on the number of terms a person maJ~ serve as Governor. The constitutions 
of the states listed in the preceding table under "Limited to Two Consecutive Terms" 
have been examined in order to determine the wording of the limitation and are set 
forth below. No effort has been made to determine hOt" these various constitutional 
provisions have been interpreted or applied. 
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ALABAMA • 
The Constitution of the State of Alabama deals with the tem of the governorship� 

in Article 5, Section 116, which reads as follows:� 

Section 116. The governor, lieutenant governor, attorney general, state auditor, • 
secretary of state, state treasurer, superintendent of education, and canmissioner cK 
agriculture and industries, shall hold their respective offices for the term of four 
years fran the first Uanday after the second Tuesday in January next succeeding their 
election and until their successors shall be elected and qualifiedo Each of the said 
officers shall be eligible to succeed himself in office, but no person shall be eligi
ble to succeed himself for more than one additional term. • 

The Alabama Constitution thus prOVides a four year tem for its elected orficials, 
specifying all of them in the Constitution, and provides that no elected official is 
eUgible to succeed himself more than once. 

ALASKA • 
The Constitution of the State of ~aska makes the following provisions for term 

and limit on tenure in office in Article nI, Sections 4 and 5: 

•Section 4. Term of office. The term of office of the governor is four years begin~ 
rdng at noon on the first Monday in December following his election and ending at noon 
on the first Monday in December four years later. 

Section 5. Limit on Tenure. No person who has been elected governor for two full 
successive terms shall again be eligible to hold that office until one full term has 
intervened. 

The Constitution of Alaska also provides that the Lieutenant Governor shall serve for� 
the same term as the Governor, but does not specify if the limitation on tenure app~es
 
equally to. that office.� 

• 

The Constituti an of the State of Delaware deals with the term of office of the 
Governor of the State in Aection 5 of Article III, as follows: • 

Section 5. Term of office. The governor shall hold his office during four years frQll 
the third Tuesday in January next ensuing his election; and shall not be elected a 
third time to said office. 

This is the only provision concerning the defined term of office of an elected state 
official in the Delaw'are Constitutiono It is provided that the secretary of state 
shall be appointed by the governor, to serve at his pleasure, but although it is 
provided that there shall be an elected lieutenant governor, attorney general, 

.' 
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• treasurer, auditor, and insurance commissioner, their terms of office or limitations on 
them are not constitutionally specified. 

FLORIDA 

• 
The Constitution of the State af Florida, revised in 1968, deals with the subject 

of the term of elected state officials and limitations on such terms in Article IV, 
Section 5, in the following wording: 

•� 5. Election of governor, lieutenant ~overnor, and cabinet members--quallfications-�
terms.� 
(a) .:t a state-wide general election in each calendar year the number of which is 
even but not a multiple of four, the electors shall choose a governor and lieuten
ant t;overnor and members of the cabinet each for a term of four years beginning on 
the first Tuesday after the first j·;onday of the succeeding year••• 

• (b) •••No person who has, or but for resibnation would have, served as bovernor 
or acting governor for more than six years in two consecutive tems shall be 
elected governor for the succeedine:, tem. 

• 
There is no constitutional limitation on the tenure of any other of the state officers 
in Florida except for the above provision concerning the limitation on the term of the 
governor. 

LOUISIANA 

• The Constitution of the State of Louisiana deals Hith the same subjects in 
Article V, Sections 2 and 3, as foll~~s: 

Section 2. The supreme executive power of the State shall be vested in a chief magis
trate, styled the Governor of Louisiana. He shall hold office during four years, and..

• together "rith the Lieutenant Governor, chosen for the same term, shall••• 

• 

Section 3•• ooAny person shall be eligible as a candidate for nomination, election or 
re-election to the office of governor for two consecutive terms, but no person inclu
dinb the Governor in office at the time of the adoption of this amended section, shall 
be elibible as a candidate for nomination, election, or re-election to the office of 
Governor for the term immediately following the second consecutive term to .mich he 
was elected as Governor. 

This section of the Louisiana Constitution was written in 1960. It provides a four 
year term for both the Governor and the Lieutenant Governor, and further provides that 
the Governor may no succeed to the office for more than two consecutive terms. There

• appears to be no limitation on the number of times the Lieutenant Governor may succeed 
to his office, and there are no prOVisions concerninb the term length or limitation on 
number of consecutively served terms of any of the other state elected officials. " 
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1. • 
The cOnstitution of the State of i·1aine deals with term of office and re-election 

eligibility in Section 2 of Article V as follows: • 

2. Term of office; re-election eligibility. The Governor shall be elected by the� 
qualified electors, and shall hold his office for four years fran the first ~ Tednesday� 
of January next following the electiono The person who has served two consecutive� 
popular elective tour year terms of office as Governor shall be ineligible to succeed� 
himself.� 

This provision in the Haine Constitution specifies that the Governor shall hold a term 
of four ;years and that he shall not serve for more than two consecutive elected terms 
of office. This provision does not include any of the other elected officials in 
Maine, however, it should be noted that in Maine, the ,lJecretary of State, Attorne;y 
General, Treasurer, and Auditor are not elected by the public but by the State Legis- • 
lature, and this may explain the lack of constitutional provisions concerning these 
officials in this area. 

UAJ1YWlD 

• 
'l'he ITary1and Constitution deals ~dth term in office and limits on eligibility for� 

re-election in Article II, Section 1, as follOt'l1s:� 

Section 1. 'Jcecutive power vested in Governor; term of office; when ineligible to� 
succeed himself. The executive pOt-ler of theC;tate shall be vested in a ilovernor,� 
whose term of office shall commence on the second 1rTednesday of January next ensuing� • 
his election, and shall continue for four years, and until his successor shall have� 
qualified; and a person who has served two c onsecutive popular elective terms at� 
office as Governor shall be ineligible to succeed himself as Governor for the term� 
iJllllediate1y following the secotd of said tl40 consecutive popular elective tems.� 

•As specified, this provision is only concerned with the tem and provision for possi
ble re-election of the Governor of the ~tate of M'ry1and. The Maryland Constitution� 
contains no provisions for the term or reeligibility of other elected officials.� 

MISSOURI • 
The Constituti on of the State of Missouri deals l4ith the terms of state elected 

officials in Section 11 of Article IV, which was adopted on August 11, 1965, reading 
as follows: 

•
I

Section 11. The governor, lieutenant governor, secretary of state, state treasurer, 
and attorney general shall be elected at the presidential elections for terms of four 
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•� years ~~h.. The ~tl'l.te auditor shall be electeri f'or ~ tem o£ two :rears at the general 
election th the year 1948, P..Pd his successors shall be elected for terms of four years. 
No person shall be ~~_~~ect governor more than ~~ce, and no person Bho has held the 
office of governor, or acted as governor for more than two years of a term to which 
same other person was elected to the office of governor shall be elected to the office 
of governor more than once. ~he state treasurer, shall not be eligible for election as 

•� his a~ successor. 

The Missouri Constitutions thus provides for four year terms for state elected officials, 
and includes the stipulation t.hat the governor may not serve for more than the bulk of 
two consecutive terms in office. The provision that the state treasurer may not succeed 
himself in office is also part of the ~assouri provisions.

• 
NEBRASKA 

• 
The Constitution of the State of Nebraska deals vTith the term and eli/:,ibility 

of elected state officials in Section 1 of Article IV, as follows: 

• 

l ••• The Governor, Lieutenant Governor, ittorney General, Secretary of State, Auditor of 
Public Accounts and the Treasurer shall be chosen at the general election held in 
November, 1974, and in each alternate even-numbered year thereafter, for a term of 
four years and until their successors shall be elected and qualified•••The Governor 
shall be ineligible to the office of Governor for four years next after the expiration 
of two consecutive terms for l-Thich he was elected••• 

• 
The Constitution of Nebraska thus provides that the listed state officials shall all 
be elected for four year terms, and until their successors shall be elected and quali
fied. The Governor of the State may not serVe for more than tv10 consecutive terms 
to which he was elected. 

• 

It is provided in Section 3 of the same article that lithe treasurer shall be 
ineligible to the office of treasurer for tlTO years next after the expiration of two 
consecutive terms for which he was elected, II hOliever, no limitations for service are 
placed on any of the other officers in the Constitutiono 

NEVADA 

• The Constitution of the State of Nevada makes provision for the term and eligi
bility of the Governor and other elected state officials in Sections 2, 3, 17, and 19 
of Article V, as follows: 

2. The Governor shall be elected by the qualified electors at the time and places of 
voting for members of the Legislature, and shall hold his office for four years fram 

• the time of his installation, and until his successor shall be qualified. 
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3. No person shall be eligible to the office of Governor, who is not a qualified 
elector, and who, at the time of such election, has not attained the age of twenty-five 
years) and who shall not have been a citizen resident of this State for two years next 
preceding the election; nor shall any person be elected to the office of Governor more 
than twice; and no person who has held the office of Governor, or acted as Governor for 
more than two ;years of' a tem to uhich sane other person was elected Governor shall be 
elected to the office of Governor more than aoce. 

17. A LLeutenant Governor shall be elected at the same time and places aId in the 
same manner as the Governor, and his term of office, and his el1gibil1ty shall also be 
the same. 

19. 'i, Secretary of State, a Treasurer, a Controller, and an Attorney General shall be 
elected at the same time and in the same manner as the uovernor. The term of office 
for each shall be the sarne as is prescribed for the Governor. 

The Constitution of Nevada thus provides four year terms for the elected officials, 
with the stipulations that the Governor and Lieutenant Governor may not hold their 
offices more than tWice. 

NEH JERSEY 

The Constitution of the State of New Jersey deals with the tem of office and 
eligibility of elected officials in Article V, Section 1, Paragraph " as follows: 

,. Term of office of governor; inellgibility after term. The term of office of the 
Governor shall be four years beginning at noon of the third Tuesday in January next 
following his election, and ending at noon of the third Tuesday in January four years 
hereafter. No person who has been elected Governor for two successive tems, including 
an unexpired term, shall again be eligible for that office until the third Tues~ in 
January of the fourth year following the expiration of his second successive term. 

It is provided in Section 4 of the New Jersey Constitution that a Secretary of State 
and Attorney General be appointed to serve "dUring the term of the Governor", by the 
Governor and with the consent of the Senate. 

OKLAHOMA 

The Oklahoma Constitution deals with tem of office in Article 6, Soc'tion 4, as 
follCJto1s: 

4. The term of office of the Governor, Lieutenant Governor, Secretary of State, State 
Auditor, Attornye General, State Treasurer, State Examiner and Inspector, and Super
intendent of Public Instruction shall be four years fran the second Monday in January 
next after their election. The said officers shall be eligible to immediately succeed 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

1206� 



•� 
10. 

• themselves. No person shall be elected Governor more than two times in succession. 

• 

This section of the Oklahoma Consti tution was adopted r1ay 3, 1966, and provides 
four year terms for the listed state elected officers. It provides that holders of 
those offices may succeed themselveB, but provides that the Governor of the State may 
not succeed to the office for more than two consecutive terms. 

OREGON 

• The Constitution of the r:tate of Oregon makes the fol101dng provision concerning 
the term and eligibility of state officers in Article V, Section 1, and Article VI, 
Section 1: 

• 
V. 1. The chief executive pOt-ler of the state shall be vested in a governor, 'Trlho shall 
hold his office for a term of four years; and no person shall be eligible to such 
office more than eight in any period of tl-lelve years. 

VI. 1. There shall be elected by the C'ualified electors of the state, at the time and 
places of choosing the members of the legislative assembly, a secretary and treasurer 
of state, who shall severally hold their offices for the term of four years; but no . 
person shall be eligible to either of said offices more than eight in twelve years. 

• The provisions in the Constitution of the State of Oregon provide four year terms for 
the Governor, Secretary of State and Treasurer of the 3tate, and provides that none of 
these officers may serve for more than v~o consecutive terms ( eight years in any 
period of twelve years). 

• PSNNSYLVANIA 

The 'Constitution of the State of Pennsylvania provides the following in Section 
3 of Article IV, concermn[; the term of office of the Governor of the State: 

• 3. The Governor shall hold his office during four years from the third Tuesday in 
January next ensuing his election. Except for the Governor l-lho may be in office when 
this amendment is adopted, he shall be eligibl~ to succeed himself for one additional 
tenno 

• The Constitution of the State of Pennsylvania thus provides the four year term for the 
governor, which may be served not more thun twice consecutively. The Constitution 
also provides that the Lieutenant Governor shall hold office for the same term and 
subject to the same provisions as the Governor. 

• WEST VIRGINIA 

The Const!tution of the State of -Test Virginia deals 'I-1i th the term and eligibi... 

• 1207 



•� 
11. 

11t,. .0£ elected state officials in Article VII, Sections I and 4: 

1••••a governor, secretary of state, auditor, treasurer, commissioner of agriculture, 
and attorney general•••Their tems of office shall be four years and shall cOJllllence 
on the first Monday after the second Hednesday of January next following their 
election. 

4. None of the elective officers mentioned in this article shall hold any other office 
during the term of his service. A person who has been elected or who has served as 
governor during all or any part or two consecutive tems shall be ineligible for the 
oftice of governor suring any part of the tem immediately following the second of the 
two consecutiva terms. The person holding the office of bovernor when th1ss8ction is 
ratified spall not be prevented fran holding the office of governor during the term 
immediately following the tem he is then serving. 

The Constitution of -Test Virginia thus provides for four year tems for the list
ed officers, and provides that the Governor or the State may not serve for more than 
two consecutive tems to which he was elected or for part of which he served as 
governor. There are no constitutional limitations, however, placed on the eligibility 
or any other state officers. 

THE MODEL ~TATr. CONSTITUTION 

The Model State Constitution of the National Municipal League provides that the 
Governor of the State is the only elected official. It provides for his term of office 
as follows = 

Section ,.02. Election and 0ualifications or Governor. The governor shall be elected, 
at the regular election every other odd-llWIlbered year, by the direct vote or the people, 
for a tem of four years beginning on the first day of (December) (January) next . 
following his election. Any qualified voter of the state ".mo is at least years 
of age shall be digible to the office of governor. 

The Model State Constitution thus provides for a four year term for the Governor 
of the ~tate, and sets no limitation on the number of times that the governor of the . 
state may serve. Commentary in the Model maintains that the main argument favoring 
restriction in the term of the governor is the fear of' bossism or perpetuation through 
use of the pOlo1Srs of the office. It continues that this is alwqs a possibility but 
that the better argument seems against ~ form of restriction. Limitations of this 
kind restrict the right of the people to pass judgment upon the quillty of gubernator
ial service perfonned for them and thus eliminates fran the field the one candidate 
about whan the voters usually matT the most. It is the Model's theory that from a 
program-policy point of' view, a restriction on service in office affects the governor's 
ability to develop and implement a long range plan. 

As stated prev1ousq, the Model's provision is concerned only with the Govamor~ 
because there are no other provisions for elected officials. The Hodel is presented : 

•� 

• 

• 

• 

•� 

•� 

•� 

•� 
here in an attempt to evidence one viewpoint concerning the duration of gubernatorial 
service. 
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• TSHH 1')l7' LIEU'!' ',NJl1'lT GOVEHNOR 

In the :)tates which have Lieutenant Governors, all hold four year terms except 
for the follovling who hold terms of two years: 

Arkansas, Iowa, Kansas, Rhode Island, South Dakota, Texas, Vermont

• This corresponds with the term of the Governor in these states, which is also two years. 

'MU1 OF ATT0RNT:;Y Gf1I:ERAL 

In the States with Attorney Generals, the usual pattern is for a four year term, 
• except in the following states: 

• 

Arkansas 
Iowa 
Kansas 
Maine 
New Hampshire 
Rhode Island 
South Dakota 
Tennessee 
Texas 
Vermont

• 

2 year term 
2 year term 
2 year term 
2 year term (Legislature elects the \ttorney General.)
5 year term (Governor and Council appoint the Attorney General.) 
2 year term 
2 year term 
8 year term (Supreme Court appoints the Attorney General.) 
2 year tem 
2 year term 

TERM OF SECR~'\RY OF STATE 

In the states with a Secretary of State, the usual pattern is for a four year 
term with the following exceptions: 

• Arkansas 
DelaHare 
Indiana 
Iovra 
Kansas 

• 
~1aine 

Maryland 
New Hampshire 
New York 
Pennsylvania 
South Dakota 

• Texas 
Vermont 

2 year term 
appointed by the Governor, to serve at the pleasure of the Governor 
2 year tem 
2 year tem 
2 year term 
2 year term (elected by the Legislature) 
appointed by the Governor, to serve at the pleasure of the Governor 
2 year term (elected by the Legislature) 
appointed by the Governor, to serve at the pleasure of the Governor 
appointed by the Governor, to serve at the pleasure of the Governor 
2 year term 
2 year term (appointed by the Governor) 
2 year tem 

SOURC~: The Council of State Goverrunents, State Administrative Officials, Classified 
by Functions, 19n. 

• 
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Ohio ConstitutiODsl=Revisiou Cammisstoa'· 
Legi81at.ive-cxe~u~lve Committee 
April 19, 1972 

Summary of GAO Statutes and Practices 

The Gene~al Accounting Office, under the control and direction of the Comptroller 
General, was established by the Budget and Accounting Act of 1921. This federal leg
islation abolished the offices of the Comptroller and Assistant Comptroller of the 
Treasury and provided for the transfer of Treasury personnel and records to the Gen
eral Accounting Office, generally referred to as the GAO. 

The Com~troller General is appointed by the President for a term of 15 years, 
cannot succeed himself, and cannot be removed except for cause by joint resolution 
of Congress. 31 U. S. C. Sec. 41-43. This extended term was intended to isolate 
the Comptroller General from political pressures. 

The Comptroller General and the GAO were declared to be part of the legislative 
branch by the Reorganization Act of 1945 (59 Stat. 6l6~ and the Reorganization Act 
of 1949 (as amended, 5 U. S. C. Sec. 902 (1». The Comptroller General was designated 
agent of Congress by the Accounting and Auditing Act of 1950. The Congressional 
declaration of policy contained in the 1950 legislation includes a provision that: 

(d) The auditing for the Government, conducted by the Comptroller General 
of the United States as an agent of the Congress be directed at determining 
the extent to which accounting and related financial reporting fulfill the 
purposes specified, financial transactions have been conSUmmated in accord
ance with laws, regulations or other lesal requirements, and adequate in~ 

ternal financial control over operations i8 exercised,and afford an effective 
basis for the settlement of accounts of accountable officers. (Emphasis 
added) 31 U. S. C. Sec. 65. 

Auditing duties of the GAO are spelled out in Section 67 of Title 31, reading 
in part as follows: 

(a) Except as otherwise specifically provided by law, the financial 
transactions of each executive, legislative, and judicial agency, in
cluding but not limited to the accounts of accountable officers, shall 
be audited by the General Accounting Office in accordance with such 
principles and procedures and under such rules and regulations as may 
be prescribed by the Comptroller General of the United States. In the 
determination of auditing procedures to be followed and the extent of 
examination of vouchers and other documents, the Comptroller General 
shall give due regard to generally accepted principles of auditing, 
including consideration of the effectiveness of accounting organizations 
and systems, internal audit and control, and related administrative 
practices of the respective agencies. 

As arm of the legislative branch one of the GAO functions is to respond to con
gressional requests for investigative and evaluative audits of government agencies 
and programs. For this purpose the Budget and Accounting Act provides: 

<a) The Comptroller General shall investigate, at the seat of government 
or elsewhere, all matters relating to the receipt, disbursement, and ap
plication of public funds, and shall make to the President when requested 
by him, and to Congress at the beginning of each regular session, a report 
in writing of the work of the General Accounting Office, containing 
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recommend.~ions concerning the legislation he may deem necessary to 
facilitate the prompt and accurate rendition and settlement of accounts 
and concerning such other mat~ers relating to the receipt. disbursement, 
and application of public funds as he may think advis~ble. In such reg
ular reDort, or in special reports at any time when Congress is in ses
sion, he shall make recommendations looking to greater economy or effi
ciency in public expenditures. (Emphasis added - significance of this 
phrase discussed belol!) 

(b) He shall make such investigations and reports as shall be ordered 
by either House of Congress or by any committee of either House having 
jurisdiction over revenue, appropriations, or expenditures. The Comp
troller General shall also, at the request of any such committee, direct 
assistants from his office to furnish the committee such aid and informa
tion as it may request. 

(c) The Comptroller General shall specially report to Congress every 
expenditure or contract made by any department or establishment in any 
year in violation of law. 

(d) He shall submit to Congress reports upon the adequacy and effec
tiveness of the administrative examination of accounts and claims in 
the respective departments and establishments and upon the adequacy 
and effectiveness of departmental inspection of the offices and ac
counts of fiscal officers. 

(e) He shall furnish such information relating to eltpenditures and 
accounting to the Bureau of the Budget as it may request from time to 
time. 31 U. S. C. Sec. 53. 

Departments and establishments are requir,ed to furnish to the Comptroller Gen
eral "such information regarding the powers, duties, activities, organi~ation, 

financial transactions, and methods of business of their respective offices as 
he may from time to time require of them •••" and GAO personnel have the stat
utory right to examine any books, documents, papers, or records of any such de
partment or establishment. 31 U. S. C. Sec. 54. 

The GAO's audit function entails not only examinations into the manner in 
which government agencies discharge their financial responsibilities but ~lso 

examination into certain contract activities. 

Although the 1921 and 1950 statutes support audits of government contracts 
they do not give the Comptroller General the right to examine books and records 
of government contractors. Later statutes require all negotiated contracts to 
contain clauses providing that "the Comptroller General and his representatives 
are entitled, until the expiration of three years after final payment, to examine 
any.books, documents, papers or records of the contractor, or any of his subcon
tractors, that directly pertain to and involve transactions relating to the con
tract or subcontracts. Armed Services Procurement Act, 10 U. S. C. Sec. 2313 (b); .. 
Federal Property and Administrative Services Act, 41 U. S. C. Sec. 254 (c); Atomic 
Energy Act, 42 U. S. C. Sec. 2206. 

The GAO has also been given autnority to audit the records of government op
erations by the Government Corporation Control Act. 31 U. S. C. Sees. 850, 857. 

1211� 



3. 

" .
11\ a paper entitled "7he Role of the General Accounting Office,"- Robert F.� 

Keller, general Counsel for the GAO discussed the 8ubstanc.~ of these statutory� 
provisions and st_teo:� 

lole vieu the primary purpose of the statutes as to require the General 
Accounting Office to make for the Congress independent examinations 
into the manner in l1hich Government agencies discharge their financial 
responsibilities. Financial responsibilities include the administra
tion of funds and the utilization of property and personnel only for 
authorized programs, activities, or purposesi and the conduct of pro
grams and activities in an effective. effici~nt and economical manner. 
Our audits include critical examinations of the administration of 
Government contracts from the contracting agencies' standpoint in all 
cases and from the contractors' standpoint where negotiated contracts 
are involved. (Emphasis added) 

On the question of whether the GAO has authority to go beyond strictly finan
cial matters and include in its reports recommendations on matters in the manage
ment area, ~~. Keller referred to the provision of Title 31 of the United States 
Code in section 53 (set forth above), giving the Comptroller General the duty and 
responsibility to "investigate • • • all matters relating to the receipt, diS
bursement, and application of public funds" and cited legislative history to atJ,P
port the GAO view that its duties are not limited to fiscal or financial concerns: 2 

In explaining the purpose of section 312 (31 u. S. C. Sec. 53) and in 
particular the word "application,'11 which was placed in the section as 
a result of a floor amendment, the framers of the act made it clear 
that the Comptroller General should make it his duty to search for 
methods of economy, and that he should concern himBelf with the 
question of whether public funds were economically and efficiently 
applied. (Emphasis added) 

Congressmsn Luce, who offered the amendment to include the word "application" 
stated: 

"The purpose, Mr. Chairman, is to make it sure that the Comptroller General 
shall concern himself not simply with taking in and paying out money from 
an accountant's point of view, but that he shall also concern h~elf with 
the question as to whether it is economically and efficiently applied." 

Congressman Good, Chairman of the Committee concerned with the bill, had the 
following to say about the amQndment offered: 

"It was the intention of the Committee that the Comptroller General should 
be something more ehaa a bookkeeper or accountant; that he should be a 
real critic, and at all times should come to Congress, no matter what the 
political complex10n of Congress or the executive might be, and point 
out inefficiency., if he found money was being misapplied - which 1s 
another term fo~ inefficiency - that he would bring such facts to the 
notice of the ~ommittees having jurisdiction of appropriations. 

1965 Business, Lawyer 259 
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Therefore I have no objection at all to the gentlemen's amendment. I 
think it will subserve a useful purpose. 

• 
Mr. Keller concluded: "1f we are to carry out our duties, as we understand 

them to have been intended by the Congress, it is impossible not to enter the 
management n:L'ea." 

• 
In a recently published analysis of the GAO's influence upon contracting 

policies and procedures3 commentators John Cibinic, Jr. and Jesse E. Lasken point 
out that of all its activities the GAO's audits and reports on government contracts 
have created the greatest amount of controversy and criticism. The statutes set 
forth above, they agree, make it clear that the GAO audit is expected to be a IIman
agement audit," going into the transactions underlying accounting records, More
over, they point out: 

•� Although the audit of contract activity is not specifically mentioned,� 
the breadth of the terms of these statutes clearly support such audits. 
The efficiency and propriety of Government agencies' operations cannot 
be evaluated if the ~ore than $50 billion spent annually for goods and 
services is ignored. 

•� Contracts subject to audit are negotiated contracts; not contracts awarded� 
as a result of formal advertising. In the exercise of other statutory p~~ers,
 

•� 

discussed below, the GAO plays a role in the advertising process. This activity,� 
coupled' with statutory:,regy1at±on';oftthe.advertbips .process,·:accord4ng ta I!he� 
authors, have greatly reduced the discretion of contracting agencies in this area.� 
"As a result, or so the theory goes," they state, "there uould b~ relatively little� 
to gain in auditing advertised contracts. Hence, they are not/'� 

6
On the subject of audited contracts Cibinic and Lasken further explain: 

• 
Many negotiated contracts are awarded on a cost reimbursement, 
incentive or redeterminable basis where the final price to the 
Government is either ,~holly or partically determined by the con
tractor's cost of performance (used where the risks are too great 

• 

to enter into a fixed price contract). In addition, many of the 
firm fixed price contracts awarded as a result of negotiation are 
based solely upon estimated costs of performance negotiated between 
the contractor and the Government (often used when the contractor 
is a sole source of the goods or services). 

In describing the audit process in Hearings on Comptroller General Reports to 
Congress on Audits of Defense Contracts Before a Subcommittee of the House Com
mittee on Government Operations, 89th Congress, 1st Session (1965) at page 42, 
then Comptroller General Campbell stated: 

• 3 
Cibinic and Lasken, "The Comptroller General and Government Contracts," 
38 Geo. Hash. L. Rev. 349 (March, 1970)

4 Id. at 337 
5 l£. at 388� 

.!Ei2..�
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Au~1ta of negotiated contracta may involve a review of the contractor's� 
cost ~.presentation8 .nd pricing proposal8, a comparison of the con�
tractor's co~ ~.timates with his previous cost experience, a comparison� 
of his cost e.t~ates uith costs actually incurred in the performance� • 
of the contract, and an audit of costs incurred in those cases in which� 
reimbursement of the prices paid by the Government are based on or are� 
affected by actual costs.� 

Critical of GAO's emphasis on audit comparisons of the contractor's anticipated •costs with his actual costs and cost factors that were reasonably available when the 
contract was made, Clbinic and Lasken argue:' 

The practice has both good and bad points. Such reports can be very� 
useful. ';hey can and have sharpened the Government's negotiation� 
practices • • • Probably the most legitimate criticism of the system,� 
however, is that it gives a distorted view of the operations of the� 
Government's negotiating practices and of the responsibility of its� 
contractors by focusing only on the poor jobs of negotiation.� 

Some GAO contract audit reports initially recommended that the contracting •I agency attempt to obtain voluntary refunds from contractors as a remedy for over
pricing. Such reports played an acknowledged role in the passage of the "Truth in 
Negotiations" act, 10 u. S. C. Sec. 2306 (F), requiring contractors in nonc.ompeti.. 
tive negotiated contracts to submit cost and pricing data andato certify that it is 
accurate, current and complete. Cibinic and Lasken conclude: 

As a result of criticism contained in GAO audit reports both before and •
after passage of the Truth in Negotiations law, a rising tide of resent�
ment began to build up in industry and Government circles. Continued� 
complaints about GAO audit activities cu1minaced in a series of hearings� 
before n subcommittee of the House Committee on Government Operations.� 
• • • The investigations concluded with a report which mildly rebuked !�

the General Accounting Office and suggested some areas for UDprovement� • 
in its auditing and reporting activities with respect to Government con�
tracts (e. g. that reports "be couched in constructive terms").� 

Furthermore, they argue: 9 

One thing stands out in review of the GAO audit activity in the Govern • 
ment contract area and that is its near obsession with pricing ~ • •� 
This is not to say that the Government's contract pricing is beyond� 
repute. There is considerable room for improvement. Hmfevsr, many� 
other ~portant areas of Government contracting are practically ignored.� 

7 •.!!!. at 389 

at 391
8 

M· 
at 392

9 
M· 
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Besides its audit and reporting powers the GAO exercises other power~ relating 
to government c~nt;racting as the result of statu'i.:0ry author. ... ::y in the Budget and 
Accounting Act of 1921. The GAO's "settlement powers" derive from a provision 
granting it the authority to settle and adjust all "claims and demands whatever 
by the Government of the United States or against it and all accounts whatever 
in which the Government of the United States is concerned, either as debtor or 
creditor ••• 11 31 U. s. C. Sec. 71. In addition, Title 31, Section 74 states 
that: 

• Balances certified by the General Accounting Office, upon the settlement 
of public accounts, shall be final and conclusive upon tile Executive 

• 

Branch of the Government, except that any person whose accounts may have 
been settled, the head of the Executive Department, or of the board, 
commission, or establishment not under the jurisdiction of an Executive 
Department, to which the account pertains, or the Comptroller General 
of the United States, may, within a year, obtain a revision of the 
said account by the Comptroller General of the United States, whose 
decision upon such revision shall be final and conclusive upon the 
Executive Branch of the Government. 

• 
GAO's activities under these o~o provisions, accordin~ to Cibinic and Lasken, 

require a kno~7ledge of the historical development of the Government's financial 
system and its method of effectuating payments to contractors. 

The Treasury Act of 1789 contemplated Treasury approval and certification prior 
to payment of claims, but the system that developed involved the issuance of advances 
from the Treasury to Government disbursing officers. They point out: "The Treasury

• officers uould examine accounts of the disbursing officer. which reflected his dis
position of the funds advanced to him. The disbursing officer system soon devel
oped into and continues to be the dominant method by which the Government effectu
ates payment of its obligations."10 

• Accompanying this developoent was a shift in the primary responsibility for 
procurement of the Government's needs from the lreasury Department to the operating 
agencies. Collection processes became complicated because departmental accountants 
would make initial settlements. Legislation in 1817 gave Treasury officers authority 
to settle and adjust all claims and demands (in language virtually identical to the 
present audlority conferred upon the GAO). The 1921 act transferred to the GAO all 

• powers and duties which had been conferred upon Treasury officials. Cibinic and 
Lasken further explain: ll 

• 

Even though post~transactional audits were the rule from at least as 
early as 1817, there still remained many situations in which a claim 
might reach the Treasury before any payment had been made. An agency 
might refuse to pay an alleged claim and after such a refusal claim· 
ants often submitted their claims to the Treasury for "adjudication" 
and settlement. Generally, the agencies abided by these'~djudications.: 

10 .!£. at 354 

• 11 Id. at 355 
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111''' voluntariness of agency acquief' ~nc"" thf" -further poi'1t out. was '~cred
 

by an Act of I·Larch 30, 1868, 17hich provided that 'balancea • . • certified by the� 
Comptroller • • • shall be tD.l~en and considered as final and conclusive upon the� 
executive branch of the government ••• " 15 Stat. 54 (1868).� • 

The purpose 'of this Act uaa to protect war claimants whose claims were not being� 
recognized by the War Department. The language was broad and appeared to apply to� 
accounts of disbursing officers as well as private claimants and to authorize downward�8. well as upward revisions. Subsequent legislative developments concerning the� 
accountability of disbursing officers and certifying officers "coupled' with the fi� • 
nalty given in 1868 to balances certified by the Comptroller (then a Treasury official 
but now the Comptroller General in the office of the GAO) have provided the Comp

, troller General(i.e. the GAO) the power to subject the accountable officers to po
tential litigation and liability. ,,12 

Thereafter disbursing ·officers requested advisory opinions from the Treasury ,i

officers (and now do from GAO) as to their view of the legality of proposed payments. 

Although contracting ofxiccrs make and administer contracts, certifying officers i 
attest to the legality of the contract, performance thereunder, and correctness of I 
the voucher presented for payment, and disbursing officers make the actual payment 
to the contractor, the thrust of the Cibinic and Lasken article is that the Comp • 
troller General (GAO) has successfully used his settlement p~lers over certifying� 
and disbursing officers to make a significant impact upon the contracting process.� 
Proposed agreements have been submitted to the GAO by contracting officers and cer�
tifying or disbursing officers have requested opinions as to the legality of payments� 
on agreements previously made. The GAO has played some role in contract disputes� 
and has also provided a forum for unsuccessful bidders, resting its power to do so� • 
on the fact that if an agency disregards its decision on bidder acceptance. the� 
agency might have to reckon with a future disallowance of payment.� 

GAO activity in the procurement field through the use of "settlement powers" is I
the subject of much criticism in the Cibinic and Lasken article. According to it, 
the GAO, operating on a hazy borderline between legislative and executive powers • 
and under vague and antiquated statutes containing its "settlement powers" has in�
tervened in the active formulation of procurement policy and agency operations with�
out clear Congressional mandate to do so. The writers conclude: 13 "If our recom�
mendations concerning withdrawal of the GAO from the bid protest, disputes. and� 
settlement of claims areas were adopted. the GAO would be able to use its procure�
m~nt experts n~~ engaged in these activities to perform a strengthened and broadened� • 
auditing and reporting function." 

About one year ago the GAO received considerable publicity because of a con�
troversy involving cost increases under a "total package procurement" contract be�
tween the Defense Department and Lackheed Aircraft Corp. for C-5A jet transports.� •The contract was originally entered into in 1965. Five aircraft were to be built� 
during the $1 billion research and development phase of the contract, and 115 planes� 
were to be mass produced for an additional $2.3 billion. The C-5A program remained� 
in relative obscurity until the fall of 1968 when according to Congressional Quar�
terly the Joint Economic Committee heard testimony to the effect that the C-5A program� 
was running $2 billion above initial cost estimates. The Committee heard cha~Bes
 • 
12 

~. at 359 

13 M. at 395 
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that 0Il0 "ea~ml for c.ost overruns invobred cc~p-::'~':Ite etrategy in contract. .•~gotia
tion. 

Pressure from the Joint Economic Committee and widespread publicity about cost 
overruns led to renegotiation efforts to determine who would absorb the losses. Al
though they culr.linated on February 1, 1971 in a renegotiated contract in which 
Lockheed bore a portion of the loss, subject to renegotiation, LOCkheed suffered 
financial setbacks in its commercial operations that were bound to affect its Defense 
Department contract. 

The Joint Economic Committee in 1970 requested an investigation by GAO of 
Lockheed and asked for a detailed audit of the contractor's "cash-flow" statement-
an account of expenditures and receipts for both defense and commercial programs. 

The GAO did not conduct the thorough audit requested b1}t conducted a "review" 
of the cash f1~~ statement. Under an agreement with the Defense Department GAO staff 
could look at Lockheed's books but not write down or report figures concerning com
mercial problems. Commercial ventures were seen as interrelated by the Committee. 
Senator William Proxmire, a prominent member, charged that ,~ithout such figures 
Congress would not have sufficient knowledge about Lockheed's financial position 
to make an evaluation on appropriating additional money for the project. 

The Comptroller General defended the GAO from Committee criticism that it had 
authority under Section 54 of Title 31 to obtain the information requested by ar
guing that GAO has "no legal authority to demand from the contractors their records 
relating to comoercial- that is, nongovernment· transactions. The fact that Lock
heed's ability to make delivery is dependent upon its over-all financial situation 
has, therefore~ complicated our ability to develop the data needed to reach such 
an opinion. 1I 

The February 19, 19I! issue of Congressional Quarterly reported factors in
volved in the stand-off. 

A detailed Congressional Quarterly study of a series of letters exchanged 
bea~een the Defense Department, GAO, and the Joint Economic Committee, 
plus a review of various statutes, showed several factors which contributed 
to the GAO's inability to conduct a full audit. 

***� Congress initially failed to demand a thorough GAO study - one which 
would have disclosed the full scope of Lockheed's dilemma. Long after 
it l'1aS Imolm that the C-5A had incurred cost overruns in excess of $1 
billion, the Senate rejected a Proxmire-Schweiker amendment to the de
fense procurement authorization bill • which, among other things, would 
have required a thorough GAO study. The amendment was rejected 

***� The GAO failed to offer, over the years, an interpretation of the law 
which had allowed the Pentagon to renegotiate the Lockheed contract 
without regard to normal contract procedures. The responsibility of 
interpreting contract laws affecting any government agency rests with 
the GAO. 

14 at page 431 
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*** With ~ega~d to conducting an audit of Lockhee~'s cash-flow p.tatement. t>~ GAO 
iailed initially to exert its statutory authority until p~~ssed by the Joint 
Economic Committee (Proxmire and Schweiker still question whether the GAO has 
flexed its statutory muscles to the fullest.) I•

*** The Defense Department refused to accommodate requests of the Joint Economic 
Committee and did not all~f the GAO to gather detailed information for pre
sentation to Congress. 

Legislation has been introduced calling for stricter GAO supervision of govern
ment contracts mainly as a result of this controversy. 
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Legislative-Executive Committee 
June 7, 1972 

Length of Gubernatorial Service-
incumbency for more than stated number Of consecutive terms 

The Legislative-Executive Committee on }~y 12, 1972, discussed the research 
report on length of gubernatorial service and particularly the provision in Section 
2 of Article III of the Ohio Constitution, which provides that no person "shall 
hold the office of governor for a period longer than two successive terms of four 
years." 

Because of the interest in how the Ohio limitation would be interpreted--i.e. 
whether the term "period" would be construed as the total time an individual could 
serve as governor or merely as a sequential limitation--judicial interpretations of 
similar language from other states have been examined. 

There are no cases that are precisely analogous to the Ohio question. Cases 
in which questions were raised about related provisions are compiled in a 1956 
American Law Reports Annotation, dealing with the construction and effect of con
stitutional and statutory provisions disqualifying a person for public office because 
of previous tenure of office. 59 A.L.R. 2d 716 (1956) • 

The annotation follows the Florida case of Ervin v. Collins, 85 So. 2d 852, 
(1956), often cited as authority for the principle of construction that provisions 
in statutes and constitutions imposing restrictions upon the righ~ of a person to 
hold office should receive a liberal construction in favor of the right of the people 
to exercise freedom of choice in the selection of officers. The Florida court held 
that a section of the constitution providing that the governor shall hold his office 
for four years "but shall not be eligible for re-election to said office the next 
succeeding term" does not impose ineligibility for re-election to a full term upon 
one elected governor for the unexpired term of his deceased predecessor. The Collins 
case represents the majority view that where the article creating a constitutional 
office prescribes that the officer shall hold it for a certain term and then imposes 
a disability to succeed himself or to hold another office, the courts will construe 
the disability as attaching only to an officer uho has served a full term. 

A concurring opinion in the Collins case relied upon "two factors • • • in favor 
of eligibility • • • One is the rule that even if uncertainty and ambiguity are 
present • • • construction should favor eligibility if that can be reasonably done 
in carrying out the intention of the framers, and the other is the result of that 
rule, namely that if his eligibility is sanctioned, the electorate will have a 
broader field from which to choose an executive." 

Sometimes cited with Collins as authority for liberal construction is a Georgia 
case, dealing ~1ith statutory eligibility to be a member of the state board of pardons 
and paroles and not with consecutive tenure. The court syllabus in McLendon v. 
Everett. 205 Ga. 713, 55 s. E. 2d 119 (1949) stated: "A citizen may not be deprived 
of the right to hold office without proof of some disqualification specifically de
clared by the constitution or statutory law." The reason, said ~e court, is that: 
"The right of a citizen to hold office is the general rule and ineligibility the 
exception. II . 

The 1956 annotation points out that few general principles can be extracted 
from the cases discussed because of differences in the particular language of 
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limitation and uide variance in other significant factors. Cases construing the 
prohibition against holding office for more than a stated number of consecutive 
terms are separately discussed. The general rule recognised at this point in the 
annotation is that such a prohibition "does not result in permanent disability to 
hold such office when the permissible number of consecutive terms have been served, 
but only in a disability to be elected for the next successive term, which will 
disappear as soon as an intervening term has been served by another." Only one 
cited ca•• discussed the rationale for luch a rule. 

Horton v. Watson, 23 Kans. 160 (1880) involved the provision that no person 
shall hold the office of county treasurer for more than two consecutive terma. It 
wa. held to have been aatbfied by the inclusion of a ttvacancy" between terma of 
office resulting from an act of the legislature adjusting and changing the dates 
of elections. The act of the legislature effecting the change in election dates 
has recognized the vacancy in office that would result from its passage, and had 
provided that the vacancy should be filled by appointment. Where one had held 
office for a part of one term and the whole of a second term, and then had vacated 
the office when the interregnum or vacancy occurred, the office being filled by 
another appointed as provided in the act, he was held not 1neligible to run again 
for election ao county treasurer for the term established by the new act and com
mencing at the end of the vacancy. The interposition of the vacancy, filled by the •appointment of another, prevented the second and third regular terms from being 
consecutive, said the court, the object of the constitutional limitation upon con
secutive terms being not to make a person ever afterward ineligible to hold the 
office after he had held it for two consecutive terms, but to require hUn to go out 
of the office for a time, and to deliver to another all the funds, books, papers, 
etc. belonging to the office so that a full and complete settlement could be made •with him. Three months, the length of the vacancy, was held ample for this purpose, 
and the candidate was eligible to run for election to a third term after its pas.age. 

Other cases discussed in the annotation are of littl' value in predicting how 
the limitation in Section 2 of Article III would be construed. In some instances 
a prohibition against serVing more than two consecutive terms was held to mean two • 
full terms, and in others it was not. That consecutive terms has reference to elective c~y 

terms only and not appoiative terms was the holding in other cases. A few of the 
cases involved the relationship between statutory proVisions for holdover until a 
successor was qualified and the constitutional prohibition against consecutive terms. 

In an early West Virginia case the constitutional prohibition that the same •
person shall not be elected sheriff for two consecutive terms did not prevent a !

I 

candidate from seeking election who had served one full term, following which another 
person had boen elected sheriff but had vacated office during tarm, whereupon his 
predecessor was elected to fill the vacancy thereby created for the last half of 
the term. The candidate had not been elected to two consecutive terms, reasoned 
the court in Gorrell v. Bier, 15 W. Va. 311 (1879) because a period of two years • 
elapsed between the termination of bis full term and ~i8 second election to fill 
the ~acancy existing during the last half of the next term. Had the framers of 
the con.titution intended to render one who had been sheriff ineligible to re-elec
tion during the period of four years next succeeding the termination of a full term 
of office, they would have used language definitely indicating that intention, said 
the court, as they did elsewhere in the same constitution in prOViding that the gov • 
ernor shall be ineligible for said office for the four years next succeeding the 
term for which he was elected. "The apparent object of the provision,lI said the 
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court, "was. to prevent the sheriff from ho1din13 the office continuously, by com�
pelling him to go out of office at the end of a full term, the probable object� 
of which was to prevent him from prostituting the office for the purposes of a� 
re-election. II� 

Prior to November 7, 1933, Section 3 of Article X of the Ohio Constitution� 
provided that no person was eligible to the office of sheriff for more than four� 
years in any period of six years. In several cases the Ohio Supreme Court ruled� 
upon application of the provision, but in none of the three leading cases on the�

• subject is there discussed the principle of liberal construction or of resolving� 
ambiguities in favor of eligibility. In Haff v. Pasko 126 Ohio St. 33 (1933) a� 
candidate who received the most votes for sheriff at the November, 1932 election� 
had already served as sheriff for two years, four months and seven days, having� 
been appointed to fill a four months vacancy in the term that preceded nis first� 
full term. The court held that he was ineligible to be a candidate because the�

• law does not contemplate election to part of a term, and his eligibility would run� 
out during the term of office for which he sought election.� 

Sartain v, Harris, 77 Ohio St. 481 (1908) and Wilson v. Pontius, 78 Ohio St.� 
353 (1908) involved the 1905 constitutional amendment providing a new scheme of� 
elections and statutes passed under the authority of that amendment that extended�

• the term of office of incumbents to comply uith the scheme. In the first case the� 
Court held that the amendment and statutes toole precedence over the ineligibility� 
provision, because a special provision is given effect as an exception to a general� 
provision, and thus Harris held that Section 3 of Article X would not prohibit a� 
one year extension of an incumbent's second b~o-year term.� 

• In the l1ilson case the extended term was a first, not second term, and it� 
was argued that the candidate for a second term would lose his eligibility in the� 
middle of his second term. The court rejected the argument, holding that the� 
statutes changing election dates and extending term had authorized an extension� 
of eligibility as well as of term.� 

• The annotation discussed situations where a disability to succeed to office� 
is imposed upon an officer for a certain number of years in a given period of time,� 
as under former Section 3 of Article X. Such limitations have been held to dis�
qualify absolutely the officer when the period of eligibility has expired because� 
the disqualification depends upon passage of time rather than terms of office. But� 

•� heLe again other factors may affect the result.� 

•� 

The recent case of Maddox v. Fortson, 172 S. E. 2d 595 (1970), from Georgia,� 
was a challenge as to the federal constitutionality of the provision in the state� 
constitution that "governors shall not be eligible to succeed themselves and� 
shall not be eligible to hold office until after the expiration of four years • • "� 
Plaintiffs Maddox and seven electors claimed, without success, that this prohibi�
tion of succession was violative of their rights under the First Amendment and� 
the equal protection clause of the Fourteenth Amendment. The court rejected both 
contentions and, as to the equal protection arnument, recognized the office of 
governor as one in a class by itself. The Georgia supreme court relied on several 
cases, all from the latter half of the 19th century, as authority for its position

• that it is within the power of the state to set tenure and succession of its 
elected officials as it may wish. The United Sta~es Supreme Court denied cer
tiorari on March 2, 1970. . 
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. A law revie\'l note. critical of the decision and its acceptance of the 
justification that "compelling state interests" were apparent argues: "Reason 
actually points to the underlying motivation of this prohibition. It now seems 
to be and always has been. the desire on the part of the legislature to assert •its dominance over the executive." 

The note points out in support that the 1943 commission to revise the con
stitution, though weighted heavily toward the legislative branch of government. 
had voted twice to remove the prohibition. The proposed Constitution of 1945. 
when taken to the General Assembly, did not contain the provision but it was 
there ineerted. and the revision commission "las reversed. "The legislative 
jealousy of executive power was manifested by the preclusion of succession. 1t 

concludes the note. Its author notes further that case law is not lacking in 
holding that statutes and constitutions imposinS restrictions upon the right 
of a person to hold office should receive a liberal construction in favor of I

eligibility, However, only the Collins and McLendon cases are cited as authority ,
for this proposition. 

Note, "Constitutional Law 
with the Times?" 

- Incumbency Prohibition - Is Georgia in Step 
22 Mercer L. Rev. 473 (1971). •

I

•I

• 

•� 

•� 
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Ohio Constitutional Revision Commission� 
June 16, 1972� 

tt The State Sea1--Article III, Section 12 

The Constitution of the State of Ohio provides in the Executive A-rt.ic.le in Saction 
12 for the keeping of a state seal as follows: 

• 12. There shall be a seal of the State, which shall be kept by the Governor, 
and used by him officially; and shall be called "The Great Seal of 
the State of Ohio." 

Section 13 of the same article also deals with the seal of the State, as follows: 

• 13. All grants and cormnissions shall be in the name, and by the authority, 
of the State of Ohio; sealed with the Great Seal; signed by the GOVernor 
and countersigned by the Secretary of State. 

• 
Neither of these sections of the Ohio Constitution has been changed since 1851, and both 
were agreed to by the 1850-51 Convention as reported by the C~~ttee on the Executive 
Article of the Constitution without any amendment. There is no mention of either section 
in the Report of the Convention of 1802; however, both sections concerning the state seal 
date to 1802 when they were included in Article II, the executive article. The language 
at that time was the same as that which was reported out by the Committee to the Conven
tion of 1851, and the same which is found in the Ohio Constitution at present. 

• All but 11 of the states have some constitutional reference to a great seal.� 
Over half of the references give custody of the seal to the Secretary of State, and� 
around a dozen give custody of the seal to the Governor of the State, as does the Ohio� 
Constitution. Miscellaneous references are found in approximately half a dozen states.� 
Neither the Model State Constitution of the National Municipal League, nor the United� 

•� States Constitution has a reference to a great seal.� 

•� 

These two sections are obviously not essential to modern state government,� 
but neither are they obtrusive or capable of creating problems. A description of the� 
fonn and use of the Great Seal is found in Section 5.10 of the Revised Code. The� 
seal of the State is basically a tradition, an example of state authority, and in� 
1802, its use was probably felt to give grants and commissions of the state official� 
authority for their activities. It might be noted that the new Constitution of� 
Illinois has done away ldth the provisi on in the Constitution for a state seal. 

• 

• 
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Con8~i~utional Revision Commission Research Study No. It. 
Legi8Iatlv~-Executive Study Committee 
July 10, 1972 

The Attorney General: Advisory Opinions 

Although the Ohio attorney general is a member of the Executive branch of 
government, by reason of constitutional enumeration of the executive department 
in Section I of Article III of the Ohio Constitution. the relationship of the 
state attorney general to state government has been recognized by many commentators 
as a unique one. The office, considered executive in the vast majority. of states, 
has also been described as having a "quasi-judicial"l status because.c)Jr;its.tfdliction 
involving the issuance of advisory opinions on questions of law. Furthermore, in 
Ohio, as in most other states, the attorney general is required by statute to give 
written opinions to either house of the general assembly, and this duty has been 
seen as establishing a special relationship of the attorney general to the legls
lative branch of state government. 

In February, 1971, a comprehensive report OD the office of attorney general 
was released by the National Association of Attorneys General through its Committee 
on the Office of Attorney General. This lengthy publication is hereinafter referred 
to as "Report" unless additional identification is essential in the context of dis
cussion. The Report culminated a two year study conducted under grants from the 
National Institute of Law Enforcement and Crtminal Justice of the United States 
Department of Justice and deals with all aspects of the office. Included in it 
are results of surveys of incumbent and past state attorneys general on a variety 
of subjects, and citations to cases concerning compan lew powers inherent in the 
office of attorney general. 

Attorneys general derive their powers not only from eonstitutional and statu
tory law, but also from common law because the English office of attorney general 
was assuming its modern form a8 the American colonies were being settled, and by 
the 17th century his common law powers were numerous. The Report contains no ci
tations to Ohio case law concerning the common law powers of the Ohio attorney gen
eral. Although many courts in the United States have agreed that the attorney gen
eral of contemporary American states is endowed with common law powers of his 
forebearer, it has also been acknowledged that "the application from one jurisdiction 
to another of this seemingly s~ple principle has produced an astonishing array of 
mutations which make it altogether impossible to reach any sweeping generalization 
on the matter.,,2 The relevance of such a proposition to Ohio will be explored in 
a subsequent memorandum. 

Of particular interest to the Committee at its last meeting was the question 
of the binding status and effect of opinions given by the attorney general. A 
chapter of the Report is devoted to this subject, as is a Committee Recommendation3 

to the following effect. 

"Formal opinions of the Attorney General should be binding as law on all 
public officials unless and until overturned or clearly inconsistent with 
IUbsequent law, official opinl,on, or decision of a court of rt!cord." 

According to the Report, the question of the legal standing of opinions has 
been before the courts of most states with inconsistent results. Furthermore: 
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"The legal status of opinions illVolves two questions: whether opinions 
are binding upon recipients and wheth~r they confer immunity from legal 
liability on the part of recipients." 

Five states reportedly have statutes on the subject. Alabama, Mississippi 
and Pennsylvania confer statutory immunity upon public officials who follow an 
attorney general's opinion. A Mississippi law protects an officer from civil 
or criminal liability where the officer in good faith acts in accordance with a 
legal opinion from the attorney general "unless a court of competent jurisdiction, 
after a full hearing, shall judicially geclare that such opinion is manifestly 
wrong and without substantial support." 

The Pennsylvania statute6 makes opinions binding and confers immunity upon 
recipients: 

"Whenever any department, board, commission or officer of the state 
government shall require legal advice concerning its conduct or op· 
eration • . • it shall be the duty of such department • • • to refer • 
the same to the Department of Justice. It shall be the duty of any 
department • • • having requested and received legal advice from the 
Department of Justice • . . to follow the same, and, when any officer 
shall follow the advice given him by the Department of Justice, he 
shall not be in any way liable for so doing upon his official bond or 
otherwise." 

Hinnesota law makes opinions given the Commissioner of Education "decisive 
until the question involved shall be decided othen1ise by a court • • •,,1 (Emphasis 

added. ) 

The duties of the attorney general in Ohio are not spelled out in the Ohio 
Constitution. His duty to give advisory opinions is the subject of statute. Re
vised Code Section 109.12 requires that he furnish legal advice to state officers 
and boards, and Section 109.13 that when required by resolution he give his written 
opinion on questions of law to either house of the general assembly. 

Special statute apparently gives certain opinions special status. Revised 
Code section 5715.23 requires the department of taxation to decide all questions 

that arise as to the construction of any statute affecting the assessment, levy 
or collection of taxes "in accordance with the advice and opinion of the attorney 
general," and prOVides that such opinion shall be binding upon all officers until 
overthrown by a court of competent jurisdiction. The only reported instance in 
which this provision has been questioned was in an action to compel that sales 
tax assessments be made contrary to the opinion that had been given by the attorney 
general. The action was unsuccessful, but with respect to Section 5715.28 the 
Ohio Supreme Court said that such an action, to compel a board or officer to 
perform an alleged duty, is a proper proceeding in which to secure annulment or 
modification of the attorney general's adyice or opinion. No such annulment or 
modification resulted in Foster V. Evatt, 144 Ohio St. 65 (1944), nor does the 
opinion undertake to discuss the binding quality to be accorded attorney general 
opinions. 

Conflict in case law on the two questions may be illustrated by comparing 
rules set forth in b~o legal encyclopedias. One8 states: 
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"An officer who has sought an opinion from the attorney general should,� 
it would seem, even though not compelled to do so by statute, follow� 
the advice which is given to him, and when he does 80 in good faith,� 
he i8 not, according to lome authorities, personally liable to the� 
state •••• H~~ever, it has been held to the contrary that the� • 
officer ••• (is) not protected by the fact that the officer's act� 
ua. in accordance ,~ith an official opinion of the attorney general."� 

However, the summary of Ohio holdings in Ohio Jurisprudence carries different 
emphasis. It9 states: 

I 

~ 
"It is a general rule of law that while the opinions of the Attorney 
General may be persuasive, they are not conclusive or binding, and the i 
recipient of them is free to follow them or not as he chooses. Conse
quently, a public officer is neither justified in a particular act, now 
shielded from its legal consequences, by a written opinion of the Attorney ,i

General upholding the legality thereof." 

"Nor are the opinions of the Attorney General in any sense controlling upon 
the court," continues Ohio Jurisprudence, which adds, however, a proviso that in 
at least one situation, where an attorney general's opinion sets out a rule of 
construction controlling for a long period of time, "it should receive 4onsideration 
by the court." Such a statement comes from a 1934 holding of the Ohio Court of 
Appeals in Anderson v. tiolf, 17 Ohio L. Abs. 161, involving the construction of a 
statute that prohibited employment of a person as ~acher without the person's having 
obtained a teaching certificate. The board of education was seeking recovery of 
amount& paid to such person, and the Court allowed recovery on the basis that the I
statute's meaning was clear, adding that it thereby upheld a long-standing construc
tion of the statute by the attorney general. Said the Court: lO • 

"The opinions of the Attorney General are not in any sense controlling� 
upon this court, yet where the opinion, as it has, sets out the rule of� 
construction controlling every school board in the state for a long pe�
'riot of time, it should receive consideration by this court."� • 
A more recent ruling in which an Ohio court had occasion to make pronouncements 

Upon the status and effect of attorney general opinions was in a court of common 
pleas in 1960. The question before the court in Schlueter v. Cleveland Board of 

•,Education, 40 Ohio Ops. 427 (1960) was whether a teacher is entitled to credit and 
financial increment for the period he served in the armed forces, and required 

iconstruction of a statute on the subject. Here the Court found that the code section 
involved had been construed and interpreted in an opinion of the attorney general i

i 
soon after its effective date in 1951. Citing the general rule of the Anderson case 
and pointing out that opinions "are entitled to only such consideration as the i 
reasons given for the opinion warrant," the court here found: ll •

"The opinion of the attorney general is a very thorough, well-reasoned� 
and sound analysis of the problem; the conclusion reached by the attorney� 
general in the opinion of this Court is correct, and this Court adopts� 
the conclusions reached in said opinion for the cogent reasons therein� 
stated. "� 

The court quoted extensively from the attorney general's opinion and noted that 
the attorney general had affirmed and followed his own 1951 opinion in a subsequent 
ruling. By doing so, the court apparently accorded some weight to the period of time 
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over which the rule adopted by the attorney general had been consistently controlling. 

In his 1950 analysis of some legal aspects of the attorney general's duty to 
advise,l2 Robert Toepfer submitted that opinions stand as controlling precedent and. 
at least until attacked, they are expressions of law. He wrote: "It has been held 
that while the opinions are not to be given the same weight as judicial utterance, 
yet if the court's opinion coincides with the opinion of the attorney general, the 
court may properly adopt it."13 Conceding that the "exact weightll to be given 
attorney general opinions is not clearly settled. Toepfer finds the most accurate 
statement to be one made by the Federal Circuit Court of Appeals, that they are 
entitled to such "deference as is given the opinions of other able persons learned 
in the law. 1l14 Toepfer also points out that federal courts are bound by state 
rules of substantive law, whether it be framed by state legislature or judicial 
decision and shows that state attorneys general opinions must be considered by 
federal courts in the determination of state law. It is his thesis that they may 
be controlling in the absence of any intermediate or appellate decisions. 

The 1971 Report on the Office of Attorney General reveals that, according to 
a survey taken by the Committee on the Attorney General. opinions are advisory only 
in most states but have "great weight" and are considered "persuasive." States 
the Report: l5 "Most jurisdictions believe that the courts would consider that an 
opinion immunizes the recipient on questions of good faith, negligence or intent." 

An argument in support of the view that opinions are not binding on a recipient 
is that "if the law were otherwise any executive officer of the state could be con
trolled by the opinion of the At~orney General specifying what the law requi»es to 
be done in that office." Follmer v. State, 94 Neb. 217, 142 N. W. 908 (1913) 

Furthermore, the Report points out,16 the fact that an qfficial was acting on 
the Attorney General's advice does not put him in any more favorable position. If 

• he must act at his peril, that he proceeded upon the advice of others did not 
relieve him from responsibility." 

On behalf of the view that an official is protected by following an opinion 
even if it proves to be erroneous is the rationale that otherwise few responsible 
administrative officers would care to assume the hazards of rendering close deci
sions in public aff~irs. "Officers acting in good faith have a right to rely on 
the o?inion of the Attorney General. as he is the officer designated by law to 
render such service for their guidance and protection."l7 According to the Report, 
the same reason~ng holds that it is the duty of public officers to follow the opinion 
of the attorney general until relieved of such duty by a court of competent juris
diction 

However, Toepfer noted a variation of this rule in cases in which courts held 
that an officer must follow the attorney general's advice only when there is "well 
founded doubt or ambiguity." Otherwif6 the officer must follow the wording of the 
statute and is liable if he does not. 

1 Of official liability Toepfer also points out: 19 

"It lolould seem that a state officer should always seek the opinion of� 
the attorney general in doubtful legal matters, that he should follow� 
such adVice, and should not be held personally liable under such cir�
cumstances. However. such officer is an agent of the state and if his� 
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conduct results in illegal harm to innocent third parties, justice 
requires that such persons be compensated. It is suggested there£Qr'e 
that statutes of the type found in Pennsylvania should be enacted by 
state legislatures. Such statutes, which take auay the personal 
liability of state officers for official acts when done under proper 
leeal advices, will promote efficient state government. But in the 
interests of justice the legislature should provide a means whereby 
the 'state pay for the failure of an officer to perform his functions 
under doubtful law. It is fair that the entire political body bear 
this as a cost of ~overnment rather than that the individual suffer." 

Another study of the importance and value of attorney general opinions has 
pointed out that "although state officers cannot be forced to follow a requested 
attorney generalIs opinion, formal opinions do seem to· carry a sizable amount of 
legal force. Their power derives from custom and practical considerations rather 
than from legal compulsion. The state official who defies the advice of the attorney 
general does so at considerable peril, for it is the attorney general who will repre
sent the official in court if his actions precipitate a suit•••"20 (Emphasis 
added. ) 

Urging that courts llill continue to be likely to adopt opinions when judicial� 
precedent is lacking, Toepfer argues: 2l� 

"This general attitude ~ the courts toward the opinion of the attorney 
general, in many c~ses giVing them the status of judicial utterances and 
in most cases following them were cited, is not only a potent argument 
for state officers seeking legal advice and following it, but also for 
the proposition that lawyers in private litigation make as wide a use 
as possible of this valuable precedent." 

Ohio has no general statute concerning the bindinG effect of attorney general 
opinions nor, other than the dicta in the three cases cited above, has case law been 
located on the question of status and effect of opinion. Ohio Jurisprudence suggests 
that the recipient of opinions may be "free to follo,"1 them or not as he chooses. II 
However, Ohio case law clearly supportive of this proposition has not been located. 
In the absence of particular circumstances one could araue.Jljoriapplication of the 
general rule that formal opinions carry the force of law in the absence of contrary 
judicial decision. Officials from various states reported to the Committee on the 
Attorney General that despite the absenc~ of both statute and case law, officials 
in some states regard opinions as binding by custom and believe that an officer 
who follows the attorney general's opinion receives some protection. 

The recommendation made by the National Association of Attorneys General that 
formal opinions should be binding as law until overturned or clearly inconsistent 
reflects surveys taken by its Committee showing 29 of 37 incumbent attorneys general 
and 82 of 111 former attorneys general subscribe to this position. According to the 
report, an "even larger percentage of both groups believe that officials who follow 
opinions should be immunized from criminal liability." 

In a :recent law review article entitled "The State Attorney General: A Friend 
of the Court?"21 commentators Henry J. Abraham and Robert R.Benedetti examine the 
activity of the state attorneys general following the United States Supreme Court 
rulings in 1963 on school prayer. The ~tticlQ discusse. the content of formal 
opinion. i.sued by the attorneys seneral, especially in states where bible reading 
or prayer were required or tolerated and suggests factors to explain regional and 
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other differences in the scope and substance of attorney general activity. The 
authors� point out: 23 

•� "Thus the attorney ~eneral tends to act where there is a need for� 
explanation of a particular area of the law, where judicial review 

• 

is absent, and where no legislatIve provision has been made for 
defining proper state practice. It appears, then that there is a 
need for state government officials to know the duties imposed on 
them by the law and a need for ~e people as a whole to understand 
the law if it is to be followed. The attorney general explicates 
the state of the lal1, positive and customary. Where law has been 
struck down, he predicts the consequences. Where it has been ob
scured, he clarifies its prescriptions. 

Although the article lists Ohio as a state in which uncertainty on this matter 
was tolerated (because of the tradition of leaving school matters to local officials),•� the Committee is expected to have an interest in the following hypotheses 24 gener�
ated by the study concerning the role of the attorney general in the enforcement of� 
Supreme Court decisions:� 

• 
(1) Attorneys general are active interpreters of Court decisions when 
a state statute requiring a uniform practice is unequivocally struck 
do~m, and, in the absence of such a statute, when the issue has not 
been dealt with by the state legislature or judiciary • • • 

(2) The opinions of the attorney general usually attempt to create 
a balance between popular opinion and the law •

• (3) The attorn~y general is at least as useful as the lower courts 
in the enforceKvrt of Court opinions. In fact, the attorneys gen
eral are often the route by which such oases reach the courts 

The authors conclude by suggesting the need for further study of the office

• of attorney general in tile context of his national as well as state responsibili
ties because the "utility of much that the Supreme Court hands down may be measured 
by the abilities of such officials. Their functions deserve further scrutiny."25 

• 

• 

• 

•� 
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Ohio Constitutional Revision Canmission Research <:;tu.d;:y No. 11 
Legislative-F~ecutiveCommittee 
August 15, 1972 

The State Bu2set 

Preparation of the Budget in Chio 

The ClUo ConsU tution places the entire responsibility for the raJ.,s1I1g of revenues 
and making of appropriations on the General Assembly. Article II, Section 22, provides 
that "No money shall be dralin fran the treasury, except in pursuance of a specific 
appropriation, made by law; and no appropriation shall be made for a longer period than 
two years .." There is no provision for an executive budget in the Ohio Constitution. 
Under Article III, Section 7" the Governor is required to "canmunicate at every session, 
by message,. to the General Assembly, the condition of the state and recommend such 
measures as he shall deem expedient," and this may be taken to imply executive prepara
tion of the budget, although it does not do so specifically. The Governor is given the 
power of veto of appropriations of the General JI.ssembly in Article II, C;ection 16, 
providing "'!'he governor may disapprove any item or items in any bill making an appropri
ation of money, and the item or items, so disapproved, shall be void, unless repassed 
in the marmer herein prescribed for the repassage of a bill." 

The executive budget is a statutory development in 0h:i.o. The Governor's duties for 
preparing and submitting the biennial executiva budget are specified in Sec. 107.0) of 
the Ohio Revised Code. It is required in general language that the Govemor make appro
priate recommendations for all the state's activities am revenue estimates under existing 
and proposed legislation. 'i'his has been required by statute in Ohio since 1933. 

The Budget as an ::Xecutive Responsibili ty 

The trend in the states has been tm·lards the development of the executive budget-.. 
where the governor has the primary responsibility for rec<JlDl1endifl€, the fiscal and 
program policies to the legislature. The legislature usually has final responsibility 
for accepting or modifying executive recanmendations. other possibilities in the realm 
of budget preparation besides the executive budget include either statutory or consti
tutional provisions that the budget is to be prepared by a state budget commission or 
board. However, at present, only three states do not have an executive buctget--although 
it is not necessarily provided for in the constitution in other states, just as it is 
not in Ohio. 

Budgeting is increasingly felt to play a significant role in the leadership function 
of the state executivee W. Brooke Graves maintains in his book, State Constitutional 
Revision: 

"Because budgeting plays a significant role in the leadership function of 
the governor, the budget function should be provided for in the constitution. 
The remaining staff functions--personnel, planning, accounting, and preaudit.. 
ing--should be established for law rather than by constitutional provision. 
In addition to providing for the usual powers of the governor over an 
executive budget, it is recOllJ1lended that the legislature not be permitted 

" 
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• 
to increase the amount ot an appropriation item (though it mq decrease� 
or eliminate the item) and that its power to add IW!IW tt.e be restricted.� 
The bills _bodying the budget should be paqed. Detore any other appro� •priat10ns are considered. The rii:,ht of designated representatives ot� 
legislative canmittees to attend departmental budget hearings and to� 
make inquiries should also be provided for in the constitution. A� 
quarterly allotment system for budget execution should also be provided,� 
as well as an authorization to the ~overnor to reduce appropriated funds� 
to departments llhen revenues fall belOfrl estiraates. The chief model for� •
these recanmendations is the cOnE!t1tutional budget authority of the Governor� 
of Uew York. The effectiveness of this system is attested to by Professor� 
~ton K. Caldwell in The Government and Adm1n1.stration of New York1 w�
229-236.'"� 

Graves, p_, 197•. J 
Thus, Graves believes that the govemor shQlld be strengthened by lsiviD((; him tbe powers 
necessary to :pI'ovide leadership in state government" with constitutional authorit7 for 
an eacutive budget being one cf the constitutionallT';"granted powers the governor should 
have. Further, he would spell out the fiscal relationship between the gOYerDOl' and the 
legislature in the Consti'b1tion. I•The Advisory Council on Intergovermental Relations proposes a constitutional 
amendment providing for a strong executive budget, .t;,rant1~ the gavemor full autborit7 
for prepar1~ a budget which reveals the full scope ot administrative operatioas.· It 
is signit:Lcant in the proposal that the budget preeented by the governor must be 
balanced, and that the govemor has the constitutional mandate to recOlll'llend raising Jadditional revenues. The proposal of the ACtR, ,in tull, reads as tollowSI I 

I 

STRONG BX~UTIV~ DUDGTo':l' 

The principal tool for controll1~ the activities of state government i8� 
the budget. All but three states have adopted, to SOJll8 extent, an executive� 
budget system, but in ~ cases i ts effectiveness is Y1tiated by gaps in the� 
overall picture of fiscal resources and needs, or by agency practices that� 
contravene the authority of the governor.� 

The executive budget system contemplates that the governor be given� 
full authority and responsibility for prepar1~ a budget that reveals the� • 
full scope of administrative operations, and that the legislature revi.ew� 
and render judgement on the budget that the govemer presents. The governor� 
should be cognizant of all rums fran every source caning into State agencies,� 
even the independent ones. Sarmarked funds shwlc:l be refiected in the� 
analysis accanpanying the budget presentation, even though their expenditure� 
is not subject to ord1naJ7 executive or legislative controls. Similar� • 
treatment is l"1arranted tor the large and brOldne; port1011 of State income that� 
ani.ves in the torm of e;rants or other a1d(loans) fran the Federal Govt.� 
This dratt amendment, by requiring a plan of expenlitures fer all agencies..� 
assumes that the state's higher education system is not constitutionalq� 
independent, although in sane states the university s1Stem has separate� 
constitutional status.� • 
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All budget requests shOQld be channelled exclusively thJ;;ough the� 

governor. In some states, the legislature receives the agency estimates at� 
the same time the governor does. In many states. agencies are free to argue 
for their original requests in heariIl{:;s before legi.slative canmittees.. Either 
situation is undesirable to the extent that it permits the administrative 
agencies to play orf the lebislature against the bovernor. 

• The proposed amendment designates the governor as the state-budget officer. 

• 

It clearly establishes the authority and responsibility of the governor for 
budget preparation and execution, and anticipates that the budget staff would 
be an integral part of the executive office of the govemor. This ld.nd of 
fiaxibili ty takes on increasing significance with the growing emphasis on the 
development of the so-called "Plannill€;, Programming and °BuqgeUng ~" 

'l11e follGdng is the constitutional amendment which the ACIR suggestSt 

(Title, fonnat, and procedural practice for constitutional amendment should conform 
to state practice and requirement.) 

• Section 1. Governor's budget and Recommendations as to RevelDle. The governor 

shall be the state budget officer and shall submit to the (legislature), at a 

time fixed by law, but not later than (10) days after it convenes in each regular 

• (or bUdget) session, a budget for the ensuiOb fiscal period, setting forth a 

canplete plan of proposed expenditures (by program) of the state and all its 

agencies, together with the governor's estimate of available revenues and his 

• recommendations for ra1siI1f. any additional revenues that may be needed. 

~ection 2. Power of Partial Veto of Appropriation Bills; Procedure; Limitations. 

The (;overnor may disapprove or reduce one or more i tams of appropriation of money 

• in any bill presented to him, while approving other portions of the bill. On 

signing the bill he shall append to it a statement of the items which he has 

disapproved or reduced, and these items or portions of items shall not take effect. 

• If the (legislature) is in session he shall transmit to the house in which the bill 

originated a copy of the statement, and the items he has disapproved or reduced shall 

be considered separately. If the (legislature) is not in session he shall transmit

• the bill within (fourty-five) dB¥S to the office of the secretary of state with his 
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approval or reasons for disapproval. The govemor shal.l not reduce ~ appropria •tion below the amount necessary for the p~nt at principal and interest on the� 

public debt.� 

Section 3. Power of Governor to Control and Reduce Expenditures. The governor, at ~
 

his discretion, may control the rate at which &IV appropriation to a department or� 

agency of the executive brarx:h is expended during the period of· the appropriation,� 

by allotment, or other means, and mq reduce the expenditures of aD1' department or� 

ageney of the executive branch below the amounts appropriated.� 1
! 

~ection 4. (.·'\.11 parts of the Canst!tution in confiict with this amendment are 

hereby repealed.) (Sections (identify those section of the Constitution to be 

repealed) and hereby repealed.) ~ 
I 

!Section S. (Insert appropriate language, consistent with the referendum require

ments for amending the Constitution ard with state election laws, for subnission of 

the proposed amendment to electorate.) 

Advisory Council on Intergovernmental 
Relations, Sugested Legislation, p. E-43. 

The 1910 Report of the Hilder ?oundation on the Ohio Constitution recamnends that the 
duty to submit a balanced budget should be clearly constitutionally imposed on the 
Governor. "If sUfficient revenues are available, this presents no problElllJ the governor 
is quite happy to spell out the state's needs, and to show that his admin1stration can 
meet them w:lth existing revenues. However, in times of revenue short~es, buckpaas1~ 

can take place. The governor can, and has, submitted a budget showing the state's needs, 
and then said, in effect, that raising taXes to meet these needs was the legislature's • 
problem. A fight between the two branches at such a critical time is not in the 
interests of the state." The lTilder ~eport mentions the provisions of the }-lodel State 
Constitution and the Constitution of the State of lfichigan as exemplary. (See provis1OD1 
attached to this paper.) 

The Model Executive Article of the National Governor's Conterence wculd provide also •ter an executive budget, specifically written into the executive article of the state Iconst1tution, providing: 

liThe Govemor shall subnit to the legislature at a time fixed by law, a budget 
for the ensuing fiscal period setting forth in detail, for all operating tuncls, 
the proposed expenditures and estimated revenue ot the state." 
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5. 
It is felt that this sort of cell8titutional provision giTe~ the budget message a greater 
significance for the general public. and increases the seriousness with which the 
Governor should approach such a message, 

If the governor prepares the budget, he will include many of the polleY changes 
which he t-rishes to see enacted, and will undoubtedly emphasize programs he views as 
necessary. The governor's Dudget message, therefore, is a policy document of consider
able importance in most instances. In the states \-There the governor shares the power . 
for preparation of the budget Wi. th a board or commission, this pOW"er may be considera
bly weakened, because it may be possible that such a board or commission is appointed 
by a previous governor or by the legislature. 

It should be pointed out that in many of the states with an executive budget, the 
budget document seldClll reaches the high goals set for it as a policy device. One of its 
primary limitations is the fact that the budget actually covers only a part, sanet1mes 
as little as one-quarter, of the state's incane and expend!tures, since the majonty of 
the state' B income is fran earmarked revenues which are dedicated to predetennined 
purposes. In Ohio, 47% of taxes collected are earmarked, according to a study by the 
Tax Foundation. This figure is slightly higher than the average amount of taxes ear
marked in the various states, which according to the Tax Foundation study, amounted to 
41%. 

Another limiting factor in Bane states J which should be mentioned, is the poor 
timing of the budget. In many states it must be submitted shcrtly after the govemor 
takes office and before he has time to make a thorough analysis of the major policy 
problems involved. This limitation can again reduce the effectiveness of the budget 
as the central focus in the process of policy formation. However, in Ohio, the statute 
concerning the executive presentation of the budget to the legislature does provide that 
in a circumstance where a newly elected governor is asel1.mdng office, he has until 
Narch 15th to produce his budget, rather than the usual four weeks after the general 
assembly has convened. 

Thus, in order for the executive budget to be an effective policy device of the 
governor, there must be a high degree of gubernatorial control coreeming its prepara
t1 on. 'lhether or not this is present cannot necessarily be viewed through the statutes 
or constitutional provisions providing for budget preparation amo~ the various states. 

The Fiscal Period of the Budget 

The period of the budget in Ohio is not controlled by the finance and taxation 
article of the Constitution, except to provide that appropriations by the general 
assembly cannot be made for more than a tl'10 year period. The General Assembly has pro
vided by law that the governor shall submit the budget message--a state budget contain
ing a cClllplete financial plan for the ensuing biennium--at a specified time after the' 
convening of the general assembly and that that message shall be concerned with the 
fiscal biennium. (As previously mentioned, the Governor is given a slightly longer 
period in which to prepare and present the budget to the General Assembly after he has 
been newly elected.) However, it is possible, under the present constitutional provi
sion, that the General "ssembly could provide for an annual budget, which has been 
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.1adopted in m&nf states wh1ch have mooted to annual sessions of the general assembly
and this could be done by law, or thr~h cOIlSt1tutional prOV1sion. It would thus 
seem useful to understand the pros and cons of the biennial and annual budget&l'7 
SJ8tems. 

Among the states, the trend has been tawards annual budgets. In 1949, there were 
only five states with annual budgets (HaWaii Constitutional Convention StudLes, Taxa ~ 
tion and FilWlCe, p. 27). According to the 1972 Book 01' the States, 33 states na; I 

fiave annu81 bU\1iets. The relationship between how orten tHe iegIsiature in a state 
i 

meets and the period covered by the budget is almost a perfect ClD8. In Clno, the 
Ccmptitution presently provides for biennial sessions of the General l'sS8Db:q. The 
budget is adopted biennially, but appropriations are made tor each )'ear or the biennium 
separately. • 

The following arguments are those made for the adoption of a biennial budgetary 
BYstem, and an annual budgetary system, respectively: 

Arguments for a Biennial ~et: 
i 

.1 
1. Budget preparation by a state administration on an ammal basis is too time cOli I

:�
swnillL. No sooner is one budget adopted by the legislature than the cycle begins for� 
the preparation and review of another budget. Adoption or a budget for a two-year� 
period frees administration officials and personnel tor other iJIIportant tasks.� 

a. Appropriations for a biennial period afford a tairer test and evaluation to be made •
of goverment programs. Under an annual system, there is little time to asseS8 the 
progress and accanpllshments of the programs before the question of continued or 
additional expenditures must 8Gain be decided by administrators and legislators. This 
time limitation results in the executive branch requesting and the legislature approv
ing or delVing propoeed expenditures without sufficient iDformation as to whether a 
particular program is justified in terms of its actual implementation expense. 

3. Planning far government operations under a biennial budget is improved. Because 
administrators and legislators are forced to take a longer range view of govemment 
programs, the result is likely to be sounder planning for operational as well as 
fiscal policies. 

Argwnents for an Amual BUdj;et 

1. '!he eX'18nditure ot time and effort in budget preparation should not be a controlling 
consideration. The budget is probably the most important recurri~ document prepared by 
the executive branch and reviewed by the l~islature. That considerable time should be 
expended on budget preparation and review is justifiable. 11oreover, there is no cer
tainty that less time and effort '{-fauld be required for a biennial budget. FIlrtber, 
preparation of the budget on an annual basis means that the effects of inflation over 
a two-year period, which may be difficult to determine, need not be accounted for. 

•2. Appropriations for a biennial period, rather than an annual ODe, would curtail the 
powers ot the legislature. Adoption of such a p1"(lCedure would reduce the tr.eq1leDCT at 
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overall reviffi'1 of state operat1oaw, lJhich is the essence of the legislative review of 
the budget. Budget-maldng for a tHO year PGriod might fu.rther financial independence 
of the executive branch, but this would 'be at the e:x:pen:te of the exercise of legislative 
power over appropriations. 

3. Program plamdnt> could still take place under QIl annual budgetary system for longer 
periods. Jtnnual budgeting allows such plans to be revised and amended in light of new 
analysis ;md changing circumstances. The financing, of programs on an ammal basis with 
program planning proceediIlf; on a multi-year basis keeps the appropriations process 
responsive to ne't-I conditions and reqUirements without denying a longer range view into 
the future. 

4. Elnergencies and changing conditions are more easily met on an annual basis •. 

Not tdthstanding the possible merits of the ar{:,uments on both sides, the frame of 
reference of the biennial vs. annual budget issue is just as likely to be political as 
it is administrative. In a period of executive initiative in financial policy-making, 
state legislatures are generally reluctant to see further erosion of their control of 
the purse. The exercise of legislative poner to approve, modify. or deny budget pro
posals of the governcr is viel'led as virtually the only effective check against canplete 
executive supremacy. If this is so, the exercise of this power every year instead of 
every two years would weigh on the side of legislative control. Conversely" appropri
ations far a biennial period would lessen the frequency of the executive-legislative 
confrontation. Reducing the frequency of confrontations would free the executive branch 
fran financial dependence on the legislature for longer periods, and the effect would 
be to advance executive power. (Hawaii Constitutional Convention Studies, Taxation 
and Finance, p. 29) 

It does seem that the point. previously made" that annual budget systems are often 
used to correspond wiht annual legislative sessions, has validity. The trend ttlward 
annual sessions of the state legis latures has been inspired in part by the view that 
annual budgeting in state appropriations is better than biennial budgeti~.. vi. Brooke 
Graves maintains in his book, State Constitutio~ Revision, that "annual sessions,. or. 
brief budget-appropriation sessions in 'the even years Where biennial sessions are held" 
will allow the budget period to be kept to one year and thus permit greater precision 
in estimating revenues am expenditures." (Graves, p. 197) This is the kind of the0l7 
which originally moved states ta-rards annual sessions--California bei~ one of the first 
states to adopt a "budget sesst on" in the off year. In 1946, an amendment was adopted. 
to the California constitution which added this budget session of 30 dqs duration to 
be held during the even-numbered years. This provision placed the meeting of the 
legislature upon an annual rather than a biermial basis, but with a sharply restricted 
jurisdiction during the budget sessions--limi.ted basically to the consideration of 
expenditures and the necessary revenue acts to support the budget. Maryland" ColoradO. 
and Nebraska l·rere also among the early states following this trend. In more recent ' 
years, it has becane obvious that more frequent legislative sessions are needed to 
dispose of matters in general which demand legislative attention; thus has ccne the 
move to the annual session without restriction. This move has included California. 
(Blair and Flournoy, Legislative Bodies in California, p. 14; and I111nois Legislative 
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Council, Annual VB. Biennial r..eSisl~~ive S~!sionsJ p. ii) 

The Outlook for Bud&etiEi in ChiC? 

At present, it is found that the constitutional provisions t:,oveming budget1.ng in 
Chio are general. and left basically to statute. This matter has attracted attention 
from y&l71ne viewpoints. The r..eague of r reman Voters has maintained that ''budgeting is 
of such tundamental 1mportance" that a constitutional provision on the subject should 
be considered. The League reccmnendations continuel 

nplann1ng a budget either by the year or the biennium 1s sound fiscal policy. 
It requires not only an evaluation of existing state programs but also plans 
for future programs. In the process the General Assembly is able to evaluate 
the executive department policies and increase or decrease items as they 
deem necessar,y." 

(I.e.ague of Wanen Voters, RecOlllll8ndations 
regardii1l the F.lDBnCe and 'taxatton PrOVi. 
SIons litthe (Iilo cons'£1tUt1OD, iUli, 1Y71. 

The League teels that the Governor should thus subnit an executive budget on a'. regular 
basis to the -General Assembly, but does not specify whether that budget should be 
submitted on an annual or biennial basis. 

Bernard Jump, in an Ohio State University Ph.D. Thesis on StateYfital SE!ndi.b! in 
ano, has taken a view s1m1lar to that of the League, ma1ntaintng tha Gre JllUst e I 
i"'iii'mber of general rules of action (my emphasis) which are followed with ff!ltf ohanges 
fran time to tIme--iiidepeiidfint or administrative changes, in the area of state budge~ 
&r7 practices. Mr. Jump does add, however, that there is much to be said for a legal 
stracture which faci11tates adaptation to changing circumstances. This view might 
agree with those who bel1.eve that nex1b1lity is necessary in budget processes, and 1;Qat ,such problems should be left for legislati~j rather than constitutional, determinati~, 
With neither an anrual nor a biennial budgetaI7 provision written into the constitutiOn. 
It is pointed out that the legislature in <Ilio can always make supplemental appropria.. 
tiona or amend the Appropriations Act to change appropriations if it wants to. 

The trend in the states would seem otherwise, however, and analysis of the attach.,d 
state provisions would seem pertinent. 

• 

1238 
•� 



•� 
9. 

•� Alaska IX. 12. 

Section 12. iUdget 

The governor shall submit to the l~islature, at a time fixed by law, a budget for the 
next fiscal year setting forth all proposed expenditures and anticipated incane or all 

•� departments, offices, and Q{;;enoies of the state. The governor, at the same time, shall 
submit a general appropriation bill to authorize the proposed expenditures, and a bill 
or bills covering recommendations in the budget fer new or additional revenues. 

The Constitution of the 0 tate of .'Uaska provides for an annual executive budget, 
and also a general appr0'1riation bill to authorize proposed expenditures, which is 

•� submitted at the same time to the legislature by the Governor ot the State. The time 
for this submission is to be fixed by lm1. 

Georgia� VII. Sec. IX Paragraph la 

•� The Governor shall subnit to the General Assembly Within fifteen days after its 
organization, a budget message accanpanied by a dratt of a General Appropriation Bill, 
which shall provide for the aporopriation of the funds necessary to operate all the 
various departments and agencies, and to meet the current expenses of the state for 
the ensuing fiscal year. 

•� The Georgia Constitution thus provides for an executive budget, subnitted annually 
to the General Assembly and accanpanied by a General App~opriation Bill, and it is 
also provided that this budget message shall be submitted by the Governor to the 
General Assembly within fifteen days after the organization of the General Assembly 
for that session. 

•� Hawaii VI. 4. 

• 
'Jithin such time prior to the opening of each regular session as may be prescribed by 
law, the governor shall submit to the legisl~.ture a budget setting forth a complete 
plan of proposed general fund expenditures and anticipated receipts of the state for 
the ensuing fiscal period, together with such other information as the legislature 
may require••• 

• 
The Hawaii Constitution provides for an executive bud£et to be submitted to the 

legislature by the governor at a time prescribed by" law prior to the opening of each 
regular session. It is stipulated that the budget set forth a canplete plan of pro
posed general fund expenditures and anticipated revenues of the state tor the ensuing 
fiscal period. ( The 1972 Book of the States provides us with the infonnation that in 
Hawaii, the fiscal period for whiCh a '6Uctget is submitted is biennial--the bldget is 
adopted biennially, but appropriations are made for each year of the biennium separate
ly. Increases or decreases in budget items may be made in even-year sessions. The 

• biennial budget is provided for in Hm'1aii by statute.) 
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IlUnoie Article VIII-Finance, f'~t1on 2. State Fil1llJX:e 

(a) The liovemor shall prepare and ~ubm1t to tne ueneral Assembly, at a time prescribed 
by law, a State budget for the ensuillt, f1soal ,-ear. The budget shall set forth the 
estimated balance of funds available for appropriation at the beginninr. of the fiscal 
year, the estimated receipts, and a plan for expenditures and obligations during the 
fiscal year of every department,. author!ti. public corporation and quasi-public corpor. 
ation of the ~;tate" every State college and university, and every ot.her public agency 
created by the :\tate, but not at units of local gcwemment or school districts.' The 
budget shall also set forth the imebtedness and contingent liabilities of the State 
and such other information as may be required by law. Proposed expenditures shall not 
exceed fUnds estimated to be available for the fiscal year as shown in the budget. 

(b) The General Assembly by law shall mai~e appropriations for all expeDditures or 
public funds by the State. Appropriations for a fiscal year shall not exceed funds 
estimated by the General Assembly to be available duriDE) that year. 

Section 2 of the Illinois Constitution provides that every year the Gcwemor must 
prepare and send to the General Assembly a budget coveri~ all state agencies.· This 
budget must show the revenue the State expects to receive fran all sources and the 
money the State intends to spend for all purposes in the caning fiscal year. The 
bu~et must be balanced. Orily the General Assembly has the power to decide hell state 
tundB are to be spent. The General Assembly cannot authorize spending more JIlOItey in 
aJV' fiscal year than it expects to receive fran all sources. 

This section was new to the Illinois Constitution in 1970. Previously, the only 
reference to a budget which can be asswned was that in providing for the Governor' B 

State or the State message in Article V, Section 7. Until 1970, in that the Governor',. 
message was biennial, I111nois had an executive biennial budget, but until 1970, this 
was not provided for in the Conetitution. 

Hl.chiaan Article V. Section 18 

Following the trend in the ne'" and recently revised state canst! tutiOllS, the 1962 
M1chie.an docwnent includes a new section providing for an executive bud&et. (Section 
18) At a time fixed by law, the governor is required to subllit a "balanced" budget to 
the legislature tor the next fiscal period that details all proposed expenditures and 
estimated revenues. Proposed expenditures may not exceed estimated revenues, whether 
fran. present or proposed new revenue sources. At the sae time, the governor is 
directed to subrd.t general appropriations bills and "~ necess817 bil or bills" to 
procure "new or additional revenues to meet proposed expenditures" and tlany bills to 
meet deficiencies in current appropriations." Section 18 also requires that the 
amount of art¥ surplus or delicit be included as an i tam in the budget ani in one of 
the appropriation bills. The governor may submit amencnents to appropriation bills 
to e1ther house. 

•! 
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• Model 3tate Constitution 

The Model State Constitution oOJlll1al1ds the governor to give infonnation and 
recanmendations to the legislature at the beginning of each session and permits him 

,to give infonnation at other times.. The IIod.el State Constitution also provides tor a 
budget message as folloN's: 

•� liThe governor shall subnit to the legislature, at a time fixed by law,. a budget estimate 
for the next fiscal year setting forth all proposed expenditures and anticipated income 
of all departments and agencies of the state, as well as a {;eneral appropriation bill 
to authorize the proposed expenditures and a bill or bills covering recommendations in 
the budget for new or additional revenues. 1I 

•� (Article 7.02) 

The Commentary in the Nodel State Constitution on the provision reads as follows: 

• 
IINo single act in the fiscal prooess is of greater importance than the preparation 

of the budget, which enables the governor to develop a comprehensive fiscal program for 
each fiscal year. 

• 
Recognizing this executive responsibility, the Hodel requires that the chief' exec

utive develop not only proposals for an:experiditure progralli'bUt also a plan:f.or the 
raising of the necessary revenues. Any new or additional revenues the governor feels 
are necessary must be spelled out in his budget presentation. 

With such requirements, the legislature is in a position to evaluate the executive's 
canprehensive fiscal plan, to increase or decrease items and to strike out or add itelllQ. 
These broad powers are balanced by the governor's power to veto appropriation bills." 

• (nodel State Constitution, p. 92...93) 

New York Article 7,. Sections 2 and 3 

2. Executive bud{;,et

• Annually, on or before the first day of February in each year following the year fixed 
by the constitution for the election of bovernor and lieutenant governor, and on 'or' 
before the second Tuesday followint, the first day of the aIU'lual meeting of the legis
lature, in all other years, the governor shall submit to the legislature a budget con
taining a canplete plan of expenditures proposed to be made before the close of the 

•� ensuing fiscal year and all moneys and revenues estimated to be available therefor, 
together with an explanation of the basis of such estimates and recommendations as to 
proposed legislation, if any, which he may deem necessary to provide moneys and revenues 
sufficient to meet such proposed expenditures. It shall also contain such other recan
men&1tions and infonn:ltion as he may deem proper and such additional infonnation as 

• 
may be required by law. 

•� 
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Section ·2 was adopted N'O'I. 8. 1938J and amended NOV\. 2, 1965. The 1965 amendment 
added the provisions desi6nati~ the time when. the 8ewernor is to submit the budget to 
the legislature•. 

3: Budget billsl appearances before le&islature 

At the time orsubnitting the budget to the legislature the governor shall submit a 
bill or bills containing all the proposed appropriations and reappropriations included 
in the budget and the proposed legislation, if aJ\Y, recommended therein. The governor 
may at any time within thirty days thereafter and, with the consent of the legislature, 
at &IV" time before the adjournment thereof, amend or supplement the budget and submit 
amendments to any bills submitted by him or submit supplemental bills. 
The governor and the heads of departments shall have the right, and it shall be the 
duty of the heads of departments Hhen requested by either hwse of the legislature or 
an appropriate canmittee thereof, to appear and be heard in respect to the budget 
dur.LD& the consideration thereof, and to answer inquiries relevant thereto. The proce.. 
dure for such appearances and inauiries shall be nrovided by' law. 

The New York Constitution calls in the t'fO above sections for the presentation of 
an executive budget by the governor to the legislature of the state--this is to be an 
annual budget as stipulated in Section 2. The budget is to be a canp1ete plan at 
expenditures accanpan1ed ldth an explanation of the basis of such estimates am rec<lll
mendations as to proposed le(:,islatioDt rvhich the ~ovemor mq suggest as a means of 
implementing his executive budget. Net., York is one or the states granting the governOf 
t;eneral authority in the Constitution for the preparation of a budget and its stlbUssim 
to the legislature. 

Massachusetts Article LXIII, Section 2. The Dudget 

\iithin three weeks after the conveniDl=, of the general court the governor shall recommend 
to the general court a budget which shall contain a statement of all proposed expendi
tures of the canmonwealth for the fiscal year, includiJ'lt:, those already authorized by 
law, and of all taxes, revenues, loans J and other means by which such expend!tures shall 
be defrayed. This shall be arranged in such form as the ~eneral court may by law 
preecribe, or, in default thereof, as the governor shall detennine. For the purpose 
of preparing his budget, the governor shall have power to require any board, ccmnission, 
officer or department to furnish him with any information which he may deem necessary. 

Article t,:crn. Section 3. The general appropriation bill 

All appropriations based upon the budget to be paid froJr. taxes or revenues shall be in.
carporated in a single bill which shall be called the general appropriation bill. The 
general court may increase, decrease, add or aut items in the budget. The general 
court may provide for its salaries, mile~e, and expenses and for necessary expenditures 
in anticipation of appropriations, but before final action on the general appropriation 
bill it shall not enact any other appropriation bill except on reconnendation of the 
governor. The governor may at any time recormrJend to the general court supplementary 
budgets which shall be subject to the same procedures as the original budget• 
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Constitutional authority is thus granted in the Massachusetts Constitution for an 
executive budget. The budbet. is annual, as annual sessions of the general court 
( state legislature) are held in lIasaachugetts~ and it is stipulated that the budget 
be designed for the fiscal year.· 

Missouri Article IV. Section 24 and Section 25 

24. The governor shall, wi thin thirty days after it convenes in each regular session, 
submi.t to the general assembly a bud{;,et for the ensuing appropriation period, contain
ing the estimated available revenues of the state and a canplete and itemized plan of 
proposed expenditures of the state and all its agencies, together with his recommenda
tions of ~ laws necessary to provide revenues sufficient to meet the expenditures. 

25. Until it acts on all the apnropriations recommended in the budt;.et, neither house 
of the general assembly shall pass any appropriation other than emergency appropria
tions recanmended by the governor. 

Missouri also provides for an executive budget, for which the governor of the state 
is given constitutional authority. '!'he constitutional provision provides that the 
budget shall be submit.ted to the general assembly by the governor "for the ensuing 
fiscal period, II which, in rtl.ssouri, is annual by statute. 

Connecticut 

The ,C)tate of Connecticut also has an executive arumal budget, but the provision 
for such is not constitutional, specifically, Hhich makes Connecticut a further inter
esting example for analysis. 

Article IV, Section 11, of the Connecticut Constitution pro"\fides: 

He (the governor) shall, fran time to time, give the general assembly, information of 
the state of the government, and recommend to their consideration such measures as he 
shall dean expedient. 

This provision has been taken as basis for an executive budget message to the 
legislature. Thus, Cormecticut has an executive budget. 

Up until 1971, the executive bud{,et lIas biennial, correspondill;:. to the biennial 
sessions of the Connecticut legislature. However, in November, 1910, Section 2 at 
Article III of the Constitution was amended, providing for the time and place of sessions 
of the general assembly, and providing for regular yearly sessions of the legislature. 

Changes in the SJfstem of budgeting had been requested by the governor and were sup
ported by legislative leaders of both parties. The need for annual budgets in the face 
of the state's large population growth was cited by supporters of annual legislative· 
sessions as the principal justification for adoption of the constitutional amendment. 
The 8lI1erxlment was adopted, and the first bill passed by the 1971 General Assembly was 
one placil'l{;; the state on annual budgets. Thus, Connecticut has an executive budget, 
according to a general provision of the ConsUtution, and an annual budget by statute. 
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Ohio Constitutional Revisi on Canmission� 
Legislative-Executive Camdttee� 
September 28, 1972� • 

DETERMINING GUBERNATORIAL DIS r!BILITY 

Fran among the questions related to guberntorial succession aI1d disability which� 
the Canm1ttee discussed at its meeting of September 22, 1972, the one upon which the� 
Canmittee reached a consensus was that the Constitution should J'l"ovide a mechan:181ll� 
for determining whether a disability exists. It was also agreed that such a mechanism� 

. must deal with two questionsl (l)Jho should have final jurisdiction to make the 
determination? and (2) Hho should imtiate the proceeding? .1 

On the matter of jurisdiction, Research Study No. 10 presents ttJree alternatives. 
The states of ·Uabama, I111no1s, l-lissippi and New Jersey am the Model State Constitution 
confer final jurisdiction upon the Supreme Court to make the determination. Under 
the 25th .~endment to the United States Constitution and the new ccmBtitution of the !

I 

state of Virginia, the legislature makes the detem1nation, by a two-thirds vote. under 
the tomer and a three-fourths vote under the latter. Other state constitutions are •I

silent on the matter or simply provide as does Alaska that the uprocedure tor deter�
mining absence or disability shall be prescrtbed by law. It� 

Considerably greater variation amol'lg the various jurisdictions is to be fCQnd in� 
the ways in which they provide for in1tiati~ disability questions and estabUsh1tlg� .1applicable procedures. The lotodel State Constitution is silent as to hCM the matter 1s� 
to be triggered. The New JerseY' Constitution and the J.1aryland draft allow the legis-.� 
lature to initiate the proceed:l1ngs, in the tomer case by concurrent reSltlution (2/3� 
vote) and in the latter by resolution in joint session CJ!S vote).. The legislature in� 
Illinois specifies by whan and by what procedures the abiUty of the gavemcr to serve� 
may be questioned, by general law. SiJlilarl1', the California provision readst .� 
"Standing to raise questions of vacancy or temporary disabilitY' is vested exclusive17� 
1n a boc:v provided by statute." (Article V, part of Section 10, added November 8,� 
1966). other constitutions make designations as follows'� 

Virginia--Attorney General, President pro tempore of Senate, arxi Speaker of� 
the House, or a maj ority of the total membership of the General Assembly� • 
Alabama-Any two aft'icera in the line of succession, but not next in� 
succession� 

Mississippi··5ecretar,y of State 

.1United Statea--Vice President and majority of either the principal officers� 
of executive departments or of euch other body as Congress may by law prOlide� I 

I 

A Kentucky proposal 1n 1966 called for initiation of proceedings by a board cClrlp08ed� 
of. the aWlitor, attorney general, and a physician.� .1 

The Canmittee decided that it would like to consider two alternative dratts--one� 
in which disability questions would be raised by joint resolution (as in the Maryland� 
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draft) and the other in which they would be raised in the manner and by the officer or 
agency prescribed by the legislature in geDeral law. The former approach has the 
advantage of guaranteeing t.hat the triggering agency be an elected body. 

The draft or variant thereof on this subject that is favored by the C<JlIlti.ttee mq� 
ultimately be proposed as an addition to Section 15 or as in independent section.� 
Matters of style will be reserved until after substantive decisions are made.� 

Furthermore, the drafts contain bracketed references to "absencelt as a ground for 
succession. Absence is not a ground for successton in Ohio, and some relactance to 
add it was expressed at the Committee meeting. However, Research Study No. 10 points 
out that there are two views as to absence of the governor. Under the strict inter
pretation, when the governor is physic ally absent frClll the state for a:rry purpose and 
for any period of time, the lieutenant governor becomes acting governor. This strict 

approach seems ebsolete. 

The Committee may wish to consider providing for such absence as will injuriously� 
affect the public interesto One Committee member raised the specific question as to� 
whether the Constitution should recognize a vacancy where the governor simply leaves� 
the state and remains array fran his duties for a long period of time ..� 

The Model State Constitution calls for an acting governor "when the duties of the 
office are not being discharged by reason of continuous absence..." Absence from the 
state for more than 20 days calls for temporary succession In Alabama. A wcancy 
results in the office of governor in Alaska when far a ~riOd of six months he has been 
continuouSi! absent or unable to discharge the dutles 0 office by reason of d!sablfii£y.
The trono s ConstItution does not use the term "absence" but provides for temporary . 
succession of the lieutenant governor when the governor determines that "he may be 
seriously impeded in the exercise of his powel's." 

Absence may be considered both in terms of providing for an "acting governor" for 
some period of time, or, where continuous for a substantial period of time, in terms 
of automatic vacancy. Acting governor status is the subject of the accompanyi.lll;, 
discussion and drafts, so the absence question may be reserved until deteminations 
are made on the questions thereposed as to duration and designation of the gubernatorial 
successor. 

Draft NOe 2 is a variant of Draft No 1. It supposes that a vacancy would be de�
clared to exist (temporary or permanent, depending on other language that could fix a� 
period of tiroo after which the vacancy ceases to be temporary) when the governar is� 
unable to discharge the duties of office. That provision coold specify that the� 
duties of office could not be discharged by reason of enumerated grounds, such as, tor� 
example, continuous absence, physical or mental disability, etc.� 

The words, "or governor-elect", are also bracketed in these drafts. The specific� 
questions involved in emitting the governor-elect from the succession provisions are� 
discussed in accompanying, materials. It is assumed at this point that the Caumittee� 
will recommend sane specific provisions to cover vacancies in the office of governor�
elect. The decision as to inclusion of governor-elect in these drafts governing deter�
mination of disability should be reserved until the subject of governor-elect has been� 
c(Insidered.� 
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DP..'IJi'T NO. 1 

The supreme court has original, exclusive, and final jurisdiction to determine the .: 
(absence or) dieabili ty of the governor (or governor-elect) and to determine the exis

tence of a vacancy in the office of governor and all questions concerning successi. on to .1the office of governor or to its powers am duties. ! 

I 

The general assembly by law shall specify by whom and by what procedures questioos I 
I 

concerning the (absence or) disability of the governor (or governor-elect4 may be 

submitted to the supreme court. • 
In the absence of such a law the supreme court shall make the detennination of the 

(absence or) disability under such rules as it may adopt. 

Notes I (1) Should the contigency of non-action by the legislature be recognized, as • 
in the Illinois Constitution? Is the contingency proVision satisfactory? Compare 
Draft No. 2 and Notes. 

DRAFT NO. 2 

The supreme court has original, exclusive, and final jurisdiction to make deter • 
minations about whether the governor (or governor-elect.~ is able to discharge the 

duties of his office, and to determine the existence of a vacancy in the office of 

governor, and to resolve all questions concerning succession to the office of govemor. 

or its powers and duties •. 

':I:'he general assembly shall by law specify by whom and by what procedures the ability .1I 

of the governor (or governor-elect) to discharge the duties of office may be questioned. 

In the absence of such a law, the matter of status to raise questions concerning 

the ability to dischl'l.rge the duties of the office of governor (or governor-elect) •and the means by 'fhich such questi ons JnI1st be raised shall be determined by the rules 

of the supreme court. 

NoteSt (1) Here as in Draft No.1 the purpose of the third paragraph is to provide 
for the situation where the general assembly has not passed an applicable law. The • 
phraseology here used suggests that questions of whether a party has status (or stand
ing) to question the abillty and as to how he should proceed to do so would be governed 
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by general ~les th2.t had been adopted prior to a particular proceeding. Draft No.1 
appears to authorize the adoption of' rules to cover the particular proceeding.

• DRAFT NO. 3 

The supreme court has original, exclusive, and final jurisdiction to determine 

(absence or) disability of the gove nor (or governor..elect) upon presentment to it of 

• a joint resolution by the general assembly, declaring that the govemor (or governor

elect) is unable to discharge the pOt-:ers and duties of the office of governor by 

reason of (absence or) disability. ...>uch joint resolution shall be adopted by a vote of 

• (two-thirds) (three-fifths) vote of the members elected to each house. 

The supreme court has original, exclusive, and final jurisdiction to determine all 

questions concerning succession to the office of the governor or to its pQiers and

• duties. 

Notes t (1) These drafts ami t provision for the convening of the General Assembly. 
The Maryland draft provides that it may be convened by the presiding officers upon the 
wrttten request of a majority of the members of each house. If the Ohio General

• Assembly were not in session, under Cormnission recommendations the presiding officers 
could cause a special session to be convened. Is there a reason here far requiring a 
request by a percentage of the members? 

(2) In its determination of lvhat vote should be required to pass a resolution on this 
matter, the Committee is reminded of other special majority requirements in the present

• Constitution and of some CCITllTlission recanrnendations affecting them, set forth 
below. The Carunittee to Study the Legislature decided that there is no particular 
merit to having all special majorities be the same. 

(a) 2/3 of all members elected to each 
branch to pass e;ergency bills

• Sec. 1d, \rt. II 

(b)� 2/3 of members of each house to expel 
a member ..Sec. 6, Art .. II 

(c) 2/3 of th se present to 0ispense with

• secret proceedings of the G.A...-Sec. 
13, Art. II 

• 
(d) 3/4 of house concUITence to dispense 

'With 3 readi~ rule for legislation-
.C)ection 16, Art. II 

t� 1247 

Ca)� Not included in Camrl.ssL on's rec
anmendations to date 

(b)� ~ame in Canmission' s recommendations 
to transfer subject matter to 1I,8. 

(c)� Not included in Canm. recamnendations 
to date 

(d)� Changed to 2/3 of members elected in 
Canmission's proposed Sec. 15, Art.I! 

•� 



(e)� 3/5 of members elected to each house 
to override veto Sec. 16, Art II. 

(f)� 2/3 of senatore for impeachment 
conviction.-Sec. 23, Apt. II 

(g)� 2/3 of members elected to each 
branch for allowance of canpensation 
or claim not provided for by pre
existing law Sec. 29, Art II 

(h)� 2/3 of members elected to each house 
to increase certain judges and estab
lish courts-Sec. 15, Art. IV 

(i)� 2/3 of each house for appointmeut of 
supreme court canmission --5ec.22, 
Art. IV 

• 
5. 

(e)� No change in COIilmi.ssion's recommended 
Sec. 16, Art. II •(f)� Not included in Canmission's recamnend
ations to date 

(g)� II It 

• 
(h)� Canm1ssion recommeDded repeal as 

outmoded. 
i 

~ 
(1)� Commission recommended repeal as� 

obsolete provisiono� I 

• 

1 
•

I

, 
i 

•I 
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Ohio Constitutional Revision Commission 

• Legislative-Executive Committee 

Determining Guberntorial Disability (continued) 

• The Virginia disability provision, like the 25ht amendment to the United States 

• 

Constitution, establishes that a time limit within which the body charged with maldng a 
determination must act upon a declaration of disability. That body is Congress Uilder 
the federal provision and the General Assembly under the Virginia provision•. If not in 
session Congress ~ust assemble and the Virginia legislature must convene within 4B 
hours. Both provisions call for a determination to be mads within 21 days. 

There is merit to setting a constitutional limi. t upon the time that may be tcJcen to 
act on a matter of such importante. The following sections incorporate such a limitation., 

• 

• 

• An alternative form for the underlined portion above is as follows: 

uestion of disability within 21 s 

• In addition to adopting a provision to establish the procedure for questioning the 
ability of the governor to perform gubernatorial powers and duties by reason of a disab
ility, the COI'IIIl1ttee may wi$ to consider a provision whereby a <;>overnor who has been 
determined to be disabled may initiate a proceeding to have the court declare that he 
is no longer disabled. If the Committee decides that a vacancy results after six <_ 
more) months have elapsed, the provision lvould be available to the governor for that

•� period only. If no limitation is established, the successor to the governorship would� 
serve in the capacity of "acting governor" for the remainder of the term, and the gov
ernor vould be empowered to initiate a proceeding to have the court redetermine the 
disability questi on at any time. 

In addition, the federal and Virginia constitutions include specific proVl.sJ.ons

• whereby the chief executive may declare that he is unable to discharge the powers and 
duties of office by reason of a disability. In both instances he transmits his declara
tion to this effect to the presiding officers of the legislature "and until he transmits 
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to them a written declaration to the contrary," the powe s and duties of the office are 
to be discharged by the first officer in the line of succession (vice-president or ,It. governor), each designated as serving in an "acting" capacity. In both instances 
the executive's declaration that the disability no longer exists may be challenged, 
and the legislature must determine the question of disability_ In neither instance 
does a vacancy occur after a period of time has elapsed. 

The Camnittee should decide whether it wishes to include (1) a provision for the 
governor to make a declaration of his own disabilitYJ (2) a provision for him to make • 
a subsequent declaration to the contrary (Within 6 or 12 months or with no limitation) 
and whereby it may be challenged and determined; or 0) a provision for the g07ernor who 
has been found to be disabled under procedures in!tiated by the legislature to ini.tiate 
a subsequent proceeding in which the supreme court would determine whether the dis
ability no longer exists. 

1 
•I

j 

I 
j 

~ 

• 

• 
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Ohio Constitutional Revision Commission 
Legislative-r.xecutive Stuqy Committee Research Study No. 20 
November 6, 1972 

TFE ATTORNEY G:3NERAL: IITS CONST!''1'UTIONAL STATUS 
AND COi UION LAW PQJERS 

An attorney general is provided for by the constitution in all states except Con
necticut, Indiana, Oregon and Vennont. He is an elective official in all states except 
Alaska, Haliaii, ltaine, New Hampshire, New Jersey, Pennsylvania, Tennessee, and Wyoming. 
The appended copy of Table 1.41 from the 1971 Report on the Office of the Attorney 
General of the National Association of Attorneys General gives information ree,arding 
selection and tenn of the attorney general in every state. 

Historically, the Attorney General was an appointed, not elected, official in 
England and colomal America. f::arly state constitutions cOIllII10nly provided that the 
office be filled by the legislature. The Jacksonian period in American history led to 
widespread substitution of popularly electing state officials, includingcibe attorney 
general. Contemporary trends are reported in the 1971 Report as follows} t 

Hyaning, in 1899, became the first "new" state to provide for appointment� 
of the Attorney, General, thereby endiIlf, the trend tat·rard popular election.� 
Alaska's 1959 Constitution and Hawaii's of 1960 provided for Gubernatorial� 
appointment, as did their territorial cOllVentions in 1956 and 1950.� 

~ecommendations for an appointive Attorney General were submitted to New York 
Constitutional Conventions in 1867, 1894, 1914, 1938, and 1967, but were not 
adopted. The New Jersey Constitutional COllVention of 1947 continued the 
practice of Gubernatorial appointment, as did the Pennsylvania Constitution 
of 1968. The 1961-62 11:ichigan Constitutional Convention extensively debated 
the issue of election versus appointment. An alliance betl'1een tl~O of three 
convention factors led to the acceptance of electiva status for the Attorney 
General and Secretary of State and appointive status for the State Treasurer, 
Auditor, and Highway Commission. The Uaryland Constitutional Convention of 
1967 also retained elective status for the Attorney General. 

As it considers each executive official independently of the others, the Legislative
Executive Committee has expressed interest in having before it the rationale for 
election versus appointment. As respects the attorney general, both are set forth 
in the 1971 Report, frequently cited throughout this memorandum and Research Study 
No. 16, dealing l-rith advisory opinions of the Attorney General. 

For Appointment 

In summary form, the Report states the case for appointment by noting the following� 
points:� 

(1) The need to strengthen the executive branch, developed in commentary to the 
National IIunicipal League's Hodel State Constitution. The League's Honorary Chairman, 
Mr. Richard S. Childs, is quoted as follows: "Our objection to election of attorneys 
general applies to all the jobs on the tail of state tickets and rests on the conviction 
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that the attempt to have the people scrutinize the candidates for these secondary 
and undramatic jobs has failed completely for 100 years. The failure is called 
apathy•••it is a reasonable re~lt of the att..empt to impose on buS)" voters the duty of 
investigating and scrutiniziug candidates for a technical non-representative office." 

(2) The importance of integrating administrative activities and concentrating 
control over them in the hands of a responsible chief executive, an argument advanced 
in numerous studies on administrative reorganization; 

0) The position that the function or the attorney general is to advise the governor 
and that the governor should be permitted to choose his advisors for the close and . 
harmonious relationship that is necessary for effective liason. Propoaents say that 
the office of attorney general "is one through 'fhich the Governor is expected to discharge 
his responsibilities, and the Governor should therefore exercise salle control over it." 

(4) That the electoral process does not assure professional canpetence and that 
the rigors of campaigning dissuade people fran running. 

(5) That the skills involved are technical and should not be subject to the 
electoral process. 

For r.lection 

Most reasons urged far retaining the elected attorney general proceed from the , 
premise that the attorney general is not exclusively the bovernor's attorney but holds 
a unique position in state Government because of his relationship to all three 
branches of government and his role as attorney for the people. In his letter to the 
Canm1ttee dated AULust 23, 1972, Ohio l\.ttorbey General William J. Brown reasonedl 

The Attorney General is the legal advisor to the Governor. He is also legal� 
advisor to the other elected state officials, the legislature and the various� 
county prosecutors. The Attorney General represents all state officers,� 
judicial and le~islative as well as executive, in litigation. The Attorney� 
General may also appear and defend the validity of any state statute or� 
city ordinance which is alleged to be unconsti tutional.� 

In addition to his duties as advisor and advocate, the Attorney Ueneral� 
exercises a judicial function. He is empmoTered to issue advisory opinions� 
on questions of statewide interest which have the force of law. In deciding� 
these questions, the Attorney Jeneral must be free of outside influence. He� 
should enjoy the same independence in this function as a member of the� 
judiciary. He must, therefore, be free of tear of dismissal by a superior� 
officer.� 

The Office of the Attorney General has asswned increasing responsibility� 
as the attorney for the people. The Attorney General now represents the� 
interests of the public in areas such as consumer protection and the pro�
tection ot our environment. In these areas partiCUlarly, the Attorney� 
General must be responsive to public needs. This is an additional reason� 
for making the otfice directly responsible to the electorate.� 

,� 
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• The case made for election in the 1971 N.A.A.G. Report is parallel in rationale. 
The points ma~ in summary, are:) , 

• 
(1) That the attorney general is an attorney far all of the people and should 

therefore be chosen by them--i.e. that althoubh he is the Governor's advisor, he is 
not so exclusively, the Governor beil1t, merely one among many clients. "By making 
the Attornp,y General directly re~nsible to the electorate, he remains subject to the 
ultimate source of pOl-Ter and will be more responsive to the public needs." 

• 
(2) That the attorney general does not act as ag,ent for the executive branch in 

exercisi~ important administrative and legal functions, such as programs in consumer 
protection and environmental control, and that many responsibilities fall outside the 
scope of the Governor's duties and interests. 

(.3) That the legislature also relies upon his advice. n'1Chus he should not be 
responsible to any single branch of IS overmnent, but can serve to strengthen checks and 
balances wi.thin the system." 

•� (4) That fear of loss of office should not deter the attorney g9neral from bsuing� 
an opinion, which should be rendered solely on the basis of la~T, and n,..,t as advocate for� 
a particular administration.� 

(5) That appointment does not necessarily remove the office from politics. 

•� (6) That the governor can appoint men with legal trainiIlf;, to his staff if he feels� 
that he needs latiYers of his own choosing.� 

The N.A.A.G. Report concludes 4: 

•� "No recent or current arlSuments deferd the proposition that either the legislature� 
9r the courts sho::ld appoint the Attorney General; appointment is viet-Ted as an executive� 

•� 

function. It is assumed that the Attorney General is logically a member of the adminis�
trative branch of government, not the legislative or judicial. Furthennore, his im�
partiality in renderint:; opinions on lelSislation could be impaired if he remained respon�
sible to the legislative body. The Attorney General represents many facets of the state -I� 

before the court of the state; such being the case, there are obvious arguments against� 
permitting the judges to select one of the advocates in a case."� 

Powers and Duties of the Attorney General 

• 
The Ohio Constitution" like most constitutions, names the attorney general and other 

officers as members of the executive department, fixes their terms of office and pro
vides for the filling of vacancies, allows the €;overnor to require information in writing 
from such executive officers, requires such officers to make specific reports to the '� 
Governor, and provides that the,y shall receive compensation to be established by law.� 
As to the papers and duties pertainiIlf;, to the offices enumerated in the executive article,� 
the Ohio Constitution is silent.� 

• Few state constitutions specify the duties of executive officers. Where any 
reference is made to the pcvers and duties of the attorney general, it is conunon to 
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provide that they shall be prescribed by law.. A few state constitutions include a spe
cific designation of the attorney r,eneral as t'cons.rvator of the peace" as in Delaware 
of "lebal office of the state" as in the 1970 Illinois Constitution. The Nodel State 
Constitution does net mention the office. It provides simply that there shall be such 
adrrd.nistrative depar".;nents, not to exceed 20 in number, as may be established by law, 
Hi.th pot1ers am duties as may be prescribed by la\-I. 

POl~ers and duties of the attorney general in Ohio, as in most states f are prescribttd 
by statute. By jud:;.'.tal decision in a number of states, attorneys beneral have been sale! 
to derive pO\'lers no'i-, ,-Inly from constitutional and statutory law, but from the canmon 
law--a somellhat neb:,.IJus tem that court have also had to define for a variety of pur
poses, including the extent and nature of' powers established by custan or ancient uSQbe. 
As was pointed out in Research ,qtudy No. 16, the origins of the office are found centu~ 
ies ago in the development of English jurisprudence. Consequently, according to most ~ 

authorities, the evolution of the office in both England and America over a period of 
600 years has helped shape its contemporary character. The 1971 Report describes the 
historic development of the office in -'~ngland, in which the attorney general emerged 
as the legal advisor for the government, not just as the single servant of the king. By 
the end of the 17th century, the attorney general "appeared on behalf of the Crown in ' 
the courts, gave leLal advice to all the departments of government and appeared for 
them in courts "'henever they l'dshed to act.r- He became advisor to the goverment as a 
whole; the Attorney General for the Crown.lt~ , 

History further reveals that the office of attorney general was cClllll10n to coloJX4l 
governments and that the potTers exercised by the early American attorney l:;eneral was 
akin to his English counterpart' s common law powers f by then fairly well established. 
Again according to the 1971 !leport, "he "las eIlg8ged in activities ranging from preparing 
indictments on charges of murder, theft, mutiny, destitution and piracy, to appearing 
before the grand jury, and to acting against individuals for disturbing a. minister in a 
divine service. He worked closely "lith the courts and even made recanmemations to the 
Oouncil, even ~gbesting the creation of ne"VT courts and appointing attorneys for the· 
county courts." 

Ohio was among the eight states which did not have ab attorney general at the time 
it became a state. During the days of the Northwest Territory and the Indiana Territory, 
both of which Ohio was then a part, officers prosecuted the laws of the United States and 
were concerned practically entirely 1-1ith federal matters. Before 181.,6, when the office 
of attorney general was created b~ statute, the prosecuting attorney of each of the 
counties, elected f('''' a bro year tem by the people of the county, had the duty to 
prosecute for and on behalf of the state all complaints, suits, and controversies in 
which the state was a party, in both the Supreme Court and Court of Common Pleas. (See 
Swan's ,l::'tatutes of Ohio, 1841, pp. 737,738.) . 

The office of attorney general in Ohio l~as created by statute in 1846. He became 
a constitutional officer in the Constitution of 1851. The debates of the Convention 
which proposed this Constitution record no discussion of the delegates' views concerning 
the powers and duties of the office. 

•� 

•� 

•� 

•� 

•� 
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Common lal" Pc.wers 

• 

Although legal scholars acknowledbe that state attorneys general a~e possessed of 
sane "common lau" potTers, the nature and extent or these powers in any particular 
jurisdiction dcryends in part upon statute and constitution and in part upon judicial 
interpretation. The Report explains: "Common law powers are the most difficult to 
establish; even if their existence is reco6nized by statute, their definition rests 
with the court. No court has ever attempted a complete listing of the \ttorney 
General's powers at common law."7 . 

Even the tem "common law" ):l3.S been variously defined by American courts. In the

• present context it has b pn called "the canmon jurisprudence of the people of the United 
States•••brought with them as colonists from England and established here so far as it· 
was adapted to our institutions am circumstances." Common law has also been defined 
as the unwritten law of a particular jUrisdiction, as distinguished from its written or 
statutory laloT. Ohio Juri sprudence says: "By the common lau is meant those maxims , 
principles, and forms of judicial prCQdedings, which have no written law to prescribe

• or warrant them, but which, founded on the lal-Ts of nature and the dictstes of reason, 
have, by usage and custom, become interwoven with the written laws •••" 

• 
The 1971 T1eport gives considerable attention to the history of the office of 

attorney general and to the subject of common law powers that American courts have 
attributed to it.\t the outset is a discussion of the difficulties involved in 
delineating such powers. According to one authority: 

• 

"Although many courts in the United States have agreed that the Attorney 
General of the contemporary American state is endowed with the common law 
powers of his English forebearer•••the application from one jurisdiction 
to another of this seemi11bly simple principle has produced an astonishing 
array of mutations which make it altogether impossible to reach any sweepiD6 
generalization on this matter." 9 

The 1;.eport also points out: "Tt'10 subjects are involved in considerint, Attorneys 
General's cOJlDllon law pol-Jers: the content of these powers and the extent to which they 
are retained by the Attorney General. Neither is susceptible to a clear ansloJer."10

• An 1850 l'Iassachusetts court attempted to make a listing of the attorney general's 
common la\-1 powers but denied that it 11Tas eomplete. Some of the tennino1ogy is archaic 
but because the case is frequently cited, the powers aresummarized as follows: 

• 1. to prosecute all actions necessar,y far the protection and defence of the prop
erty and revenues of the crotmj 

2. the bring certain classes of persons accused of c rimes and misdemeanors to 
tria1J 

• 3. to revoke and annul grants made ••• improperly or forfeited••• 

4. to recover money••• or damages for l-Trongs cornrni.tted on the land, or other 
possessions of the cr,'unl 

• 
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5. to determine the right of him "rho claimes or usurps any office, franchise or 
liberty, and to vacate the charter, or annul the existence of a corporation, for vio
lations, ••• 

6. to compel the admission of an officer duly chosen to his office, and to compel J
his restoration when illegally ousted I 

7. to enforce trusts, and to prevent public nuisance, and the abuse of trust powers 
! 

8. to recover property to which the crown may be entitled••• and property for which 
there is no other legal owner,· such as l-Trecks, treasure trove, etc ••• • 

9. And in certain cases •••protection of the rit,hts of lunatics am others who are 
under the protection of the crown••• 

A statement of the lIinnesota Supreme Court in a 
nition of pet1Ters derived from the common la"1: 

i 
contemporary case illustrates recog

•! 

i 

.1 

Some states specifically aclmowledge by statute the attorney general's common law Ipowers, and in others the existence of a statute adopti~ the camnon law may affect the 
attorney general's power. Illustrations of both appear in Chapter 1.3 of the 1971 Report. 
Courts have had to resolve controversies that involved the applica!Jle date of the adopt
ion of the common law of England, as well as the effect of statutory enumeration of 
pO'<rers. 1 

Table 1.331, reproduced from the Report and appended to this memorandum, shows which 
jurisdictions recognize the attorney general t s common law pet1Ters, I'Thich do not, and which 
have not settled the question. It is based on responses by state attorneys general to -Ithe Committee on the Attorney General of the National Association of Attorneys General, 
hereinafter abbreviated as C.O.A.G. Much of the Report was canpiled on the basis of 

IC.O.A.G. survey in addition to research on specific questions affecting the office. 
Although in most jurisdictions courts have ruled on the attorney General's common law I 
powers, the C.O.A.G.'s research revealed no relevant cases in Alaska, Connecticut, Guam, i 

Maryland, Ohio, Puerto Rico, ~amoa, Tennessee, or the Virgin Islands. .1 
IAnother extensive report on the office of attorney beneral affirms that judicial ! 

interpretations of cormnon law powers have not been uniform.ll Kentucky's highest court 
has noted three prevailing constructions of the constitutional proVision that the 
attorney general's duties shall be prescribed by law. They are: 

1. the legislature may not only add duties but may lessen or limit common law 
duties. 

1256" -



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

7. 

2. the tern lias prescribed by law" has been held•••in effect, to nebate the� 
existence of any common law duties, so that the Attorney General has none, and the� 
legislature may deal td th the office at 'Rill•••� 

3. the tenn has been construed in Illinois and Nebraska to mean that the legis
latures may add to the common law duties of the office, but they are inviolable and 
CalJllot be diminished••• 

12The Kentucky court in the case in question adopted the first view that the Cons
titution authorizes the legislature to prescribe the Attorney General's duties at 
will. 

Fonner A:btorney General Arthur Sills of New Jersey explained the rationale for 
applying the c~~n law of England to the current role of the American Attorney General 
when he stateds 

"As guardian of royal prero6ative, the \ttorney General of England possessed 
a broad rafl{:,e of powers •••Unlike after the Colonial Period '''hen state govts. 
were organized and recognized in this country, there was no monarch in 
whan the goverrunental prerogatives were vested. Since the essential power 
of goverrunent resided and emanated fran the people, the prerogatives had to 
be exercised in their behalf. Just as the Attorney General safeguarded rqpal 
prerogatives at common la"1, similarly, the official authority, an obligation 
to protect public rights and enforce public duties on behalf of the general 
public, became vested in the states in the Attorney General. And it is this 
obli{:;ation inherited fran the common law to represent the public interest 
which has shaped and colored the role uhich the Attorney General fi115 
today." 

Ohio reported on its C.O.A.G. questionnaire that it is "strictly a code state" 
and therefore the attorney General has no common 1&t-l pOHers. The Report acknowledges 
no relevant case law but points out that courts might still recogni7e sane such pOl-Ters. 
North Dakota statutes, for example, say that there is no common laH in any case where 
the law is declared by the code. The court, hOW'ever, upheld the Attorney General's 
authority to go before a l:,rand jury, even uithout statutory authorizatLon in the case 
of State ex reI. ~aller v. District Court. 19 N.D. 818, 124 N.~J. 417 (1910). 

Only a fet-T jurisdictions have denied the Attorney General any common 18.1'1 powers. 
The Ileport points out, of course, that in sane jurif;dictions the common law is not 
recognized. Furthermore, courts have fluctuated on the question in some jurisdictions. 

In surrunary of a variety of holdin(,s from many different states the Report notes,14 , 

"The vast majority of jUrisdictions recognize the Attorney Jeneral's comon 
law powers, but consider them subject to constitutional or statutory modifi
cation. The eXistence of canmon laH pOl"er is thus recol:,nized, but it must 
be considered in the context of the jurisdiction's statute law. \lhere 
statute lal-T and common law conflict, the legislative act will preVail in 
most cases. T nere the statutes are silent, the Attorney General's power 
at common law Will be acknowledged. lt 
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It seems probably that such statements regarding common law pm-rers 1trould apply in 
Ohio. The common la"r is recognized. Revised Code Section 311.08 says, for example, that 
the sherriff shill 'texercise the powers conferred and p~rform the duties enjoined 
upon him by statute and by the common law. II ~ction 1.11 proVides in part: lithe wle 
of the common law that statutes in derogation of the canmon law must be strictly 
conlitrued has no application to remedial laws •••" Section 2317.44 requires courts to 
take judicial notice of the caamon law of every state, and 2317.45 allows partied to 
present evidenoe of it. Numerous other references to the common lat-1 are scattered 
throughout the 'Revised Code. 

State ex rel. Doerner v. Price, 101 Ohio St. 50 (1920) challel1;:,ed the constitu
tion8lity of a statute authoriil~ the attorney general to make written request of the 
court of common pleas to order a special grand jury in corAl'lection ,,11th certain inves
tigations and prosecutions. One objection raised was that the statute conferred judi
cial pat'ler upon the attorney general, in contravention of his status as an executive 
officer. The court foum no judicial function involved and held that in the exercise of 
the police pot'Ter the general assembly could deleGate to the attorney ~eneral any such 
lebal, administrative, or executive duties as it deems best. An oblique reference is 
made to nonstatutory powers in that part of the opinion t-rhich quotes Section 1 of 
Article III and concludes: 

"So that the attorney general of Ohio is a constitutional officer o£ the 
state, in the executive department thereof, chargeable with such duties as 
usual ertain to an attorne eneral, and espeCially tdth those delegated 

o e gener assam y 0, exactly as duties are delegated� 
to the other executive officers of the state, the lieutenant gOV"ernor,� 
secretarylgf state, auditor of state, treasurer of state, and any others� 
created."� 

The court also pointed out that the only reference in the Constitution to grand 
juries is in Section 10 of Article I of the Bill of Hights. Said the Court, "This 
constitutional provision, at the time of its adoption, assUIIled the grand jury to be an 
existing institution in OhiO, or, in short, recognized the grand jury as it existed at 
common law." 

The general statement of duties prescribed by statute in Ohio in Revised Code 
Section 109.02, which provides as follows: 

The attorney general is the chief laN' officer for the state and all its 
departments and shall be provided with adequate office space in Columbus. 
No state officer, board, or the head of a department or institution of the 
state shall emplo,-, or be represented by, other counselor attorneys at 
law. The attorney general shall appear for the state in the trial and 
argument of all civil and criminal causes in the supreme court in .'hich the 
state is directly or indirectly interested. Then required by the governor 
or the general assembly, he shall appear for the stat.'9 in any court or 
tribunal in a cause in which the state is a party, or in lihich the state is 
directly interested. Upon the uri tten request of the gOV"ernor, he shall 
prosecute any person indicted for a crime. 

•� 

•i 

•� 

J� 

•� 
I 

I 
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Many adclitional special powers are spelled out in Chapter 109 of the Revised Code. 
These include, among others, duties c oncerniIlb the en!orcement of charitable trusts, 
the bureau of criminal identification and investi~ation, the Ohio peace officer training 
council, and the antitrust section in the office of Attorney General. Other poti'ers 
are found throughout the Revised Code. 

The N.,'I..A.G.'s :leport dilscusses sane 100 cases involving common law powers. Sane 
of the powers discussed are powers that appear to be uithin the statutory canpetence of 
the Ohio attorney general and cannot at this point be assumed to be of value in predict
ing the judicial response to any particular challenge in Ohio. Cases summarized deal 
wi th such topics as the institution of civil suits to protect the public interest, the 
attorney generalIs standing to challenge the constitutionality of legislative or ad
ministrative actions, authority to intervene in public utility rate cases, proceedings 
against public officers (e.g. to recover public offices from Hrongful occupants there
of , revocation of corporate charters·, and enforcement of antitrust la,.,s. Uith respect 
to the latter, a JIissouri statute placing responsibility for enforcing antitrust laws 
with the attorney general was challenged on the ground that it was not part of his 
author!ty at common law and upheld as "within the same general character" as powers 
and duties possessed at common law. 

~ome cases upholding the pClW'er of the attorney general to act to abate pollution 
are said to follow from the cammon 1a"1 power to prevent public nuisances, a power 
mentioned in the oft cited 1850 Hassachusetts case, discussed above. The Attorney 
General in Ohio has statutory authority to abate nuisances (see chapter 3167. of the 
!levised Code.). 

The enforcement of charitable trusts, as noted above, is a statutory power in 
Ohio, but it has been recognized as being embraced lrlthin canmon law pOt-rers in the 
absence of specific statute. Cases involving the attorney ~eneral as the Bole repre
sentative of state agencies are cited in the Report, discussion noting that this is 
an area in which common law duties have been substantially changed in many states over 
the years. 

The relationship of the attorney beneral to local prosecutors is a topic included 
as a subject involVing common law pOt"lers, but a subsequent chapter explores this subject 
in greater depth, describing the office of local prosecutor in the different jurisdic
tions, the different bases for this office, and t.l1e differences in its rel.ationship to 
the office of attorney general. 

Conclusion 

There is no unanimity of thoubht as to what provisions relating to the office of 
attorney general should be incorporated into the Constitution. Appended Table 1.212 
provides a rough comparison of what other state constitutions include. 

The office of attorney general is affected by the current trend toward shorter 
constitutions, containing little more than concise statements of fundamental law. In his 
letter to the Committee on August 23, 1912, 8tate Attorney General T'illiam J. Brown has 
indicated that he agrees l"lith this Committee's thesis that the Constitution should out
line the responsibility of state officials without including unnecessary details. The 
absence of litigation on the point supports the position that the ~ttorney General's 
powers and duties should not be constitutionally elaborated. 
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Ohio Constitution<ll P,evision Commission� 
LeGislative-Executive Committee� 
November 16, 1972� 

ARTICLE XV� 
Section 3� 

Present Section 

An accurate and detailed statement of the receipts and expenditures of the� 
public money, the several amounts paid, to whom. <lod on what account, shall, from� 
time to time be published, as shall be prescribed by law.� 

Recommendation 

nepcal or Revise 

History of Section 

Section 3 of !.rticle XV originated in the Convention of 1850-51, as a pro
vision to be inserted in the legislative article. As the original section 22 of 
that article, it read: 

An accurate and detailed statement of the receipts and expenditures 
of the public money, and of the names of the persons who shall have 
received the same, and the amount they have received, shall annually 
be published. 

Objections roised upon its introduction llent to the requirement that names 
of 011 persons and individual amounts be included in the annual publications. Some 
felt such a program 110uld result in a document "o f such magnitude as not to justify 
the expense" that it l>lould incur. Some predicted the annual publication of books 
that could contain os many as 1000 pages if every recipient of public money were to 
be included. Others questioned the value of publishing a complete list of the names 
Of individuals comprising the holders of state bonds then outstandinG in the amount 
of flome 16 miHion dollars. Some questioned the ambiguity of the term "public money." 
And one delegate observed that the requirement for listing any person receiving a 
dollar of public Qoney was unique and would have restricted the application to 
"public officers." 

But it was not the salaries of public officers that worried proponents of the 
measure. The concern, said one, was to control expenditures of "pUblic agents. es
pecially the Res ident Engineers and Superintendents.;1 And another: "As it now is, 
the Res ident Engineer may get his unrestricted checl~ and draw out his money for the 
alleged purpose of settling off with those in his employ. ~fuen he finally comes to 
settle, we cannot really tell whether the money has been really paid, which in his 
account is made to appear that he has paid; for lJe do not know whether the amount 
paid to each individual is correct--some of the vouchers which he produces, it may 
be, arc signed by nen loJho cannot read or write. II '.lhe provision, he thought, would 
have the great tendency to expose any and all corruption." 

To another the importance of the provision had to do with restoring the money 
pouer to the General Assembly. 
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The appropriations made by the General Assembly are small and 
trifling, compared with the appropriations made by other authorities. 
The Assembly appropriates a small sum annually for the benevolent 
asylum, the school fund, and the expenses of government. The State 
Auditor appropriates to those who come to him ih the guise of public 
creditors." 

The section as he saw it, was "the only mode of throwing the slightest re�
sponsibility on the State Auditor and his board.: 1� 

To another delegate the entire matter was better left to the legislature. If 
it lIas thought proper to make such a publication, to let them do it. And he urged 
that it -'seems to liIe that it would be wrong to establish this principle in the Con
stitution, which lIould admit of no change except by the people." A motion to strike 
out the entire section was not agreed to. 

The section uas slightly amended but continued to be debated in the following� 
form:� 

An accurate and detailed statement, of the receipts and expenditures 
of the public money, and of the names of the persons who shall have 
received the same, together with the amount and the object for which 
they have received it, respectively, shall, from time to time be pub
lished, as shall be directed by law. 

An attempt lIas made to substitute a comparable provision from the Constitution 
of 1802 reading as follows: 

An accurate statement of the receipts and expenditures of the public 
money, shall be attached to and published tlith the laws annually-
amended by :JUbstituting "biennially" to accord with legislative sessions. 

Proponents of the Convention draft pointed out that statements were to be 
published as directed by law. "The section left the whole thing in the hands of 
the General Assembly." If so, countered an opponent, "why not leave the matter as 
in the old constitution ••• " He argued that the Legislature should appoint an 
officer to oversee these accounts, as at present they were apparently only made 
upon faith of superintendents. 

In support, said another, there had been a great deal of rascality in connec
tion with the disbursement of the public revenue • • • connected with the construc
tion of the public uorks. "But this body ., _~ • put an effectual extinguisher upon 
that business, and they had guarded most carefully all the avenues by which the public 
treasury could be approached by the Legislature--therefore, it was not a legitimate 
argument to refer to what had heretofore transpired in connection with the construc
tion ••• snd apply it to our future operations.:! 

A final version was considered and rejected. It read: 

An accurate statement of the receipts and expenditures of the public 
money, by the State, shall be published annually, in such manner as 
may be prescribed by law." 

More discussion followed on the original requirement of publishing names of 
all public payees and the concluding spokesman on behalf of the proposition said he 
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hod made B little calculation upon the subject and found that one hundred pages of 
ordinary size would contain ten thousand names» and there would not probably be more 

• than that number of persons "who would have their hands to their elbo''1S in the public 
crib." He supposed that a mere statement of the names of the payees and the sums 
paid would be sufficient; "and if the Board of Public \olorks see fit to go on and make 
II big book of it, '1C are not to blame." 

P.ational� for Repeal or Revision 

•� In his 1951 P..eport to the tHlder Foundation Dr. Harvey tvallcer said of this 
section that it 5CCr.\S "reasonable" but is a provision that belongs in the article 
on state� finance. 

• 
Extensive portions of the debates regarding its inclusion in the Constitution 

of 1351 have been repeated in this memorandum becuuse they demonstrate that the in
tent of including the provision was to meet particular problems of that day. For 
example, the purpose of requiring that no money be drawn from the treasury except 
in pursuance of an appropriation made by law was stated to be to l'3et clear of the 
pm1er by which the Legislature in 1825 authorized the Auditor of State to levy a 
tax .•. to take ,may from the General Assembly all control over the people's money."

• The section» like others,confers powers upon the General Assembly l1hich it 
inherently posse5ses. If a provision of this sort is to be retained in the Consti
tution under the v~lid justification that minimum 3Uarantees must often be retained 
for various purposes,its terminology ought to be reconsidered in the light of modern 
state operations and its placement in the article dealing with state finance should

• be recommended. 

ARTICLE XV 
Section 5 

• 
Present Constitution 

• 

No person uho shall hereafter fight a duel» assist in the SClme as second, or 
send» accept» or Immlingly carry, a challenge therefor, shall hold any office in 
this State. 

P,ecoml1lendation 

Repeal 

History of Section 

Section 5 of hrticle XV was originally proposed as Section 33 of the legis la
•� tive report as fo11ol1S: 

No person uho shall fight a duel or assist in the same as second, 
or otherwise, shall be eligible to, or capable of. holding any office 
of trust» honor» or profit. 

•� The first objection to inclusion of this section noted that the General Assem
bly had power under another section (now section 4 of Article V) :'to exclude from 
th~ privileges of an elector or being elected» any person convicted of perjury» brib
ery, or any other ,infamous crime ••• " 
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Another dele~ate argued that under the lalls as they existed the subject was 
Ihandled, but thouCht the section should stand in relation to duelin3 because he 

conuidered it a special crime, for which fixing a special stigma uas appropriate. .. 
i\.nother opponent of removal based his reason upon e:cperiences in Kentucky. "In 
the history of that state," he said, "it has becor.1e necessary for the legislature, 
at almost stated intervals, to remove the disqualifications from duelists by passing 
ne\l laws." He desired such a prohibition in the Constitution and not left to the 
control of the Legislature. 

Opponents of retaining the provision argued that (1) dueling was not • 
prevalent in Ohio; (2) the addition of such provisions to certain southern consti
tutions had not stopped the practice of dueling, as had been hoped; (3) criminal 
statutes already in e:cistence were sufficient and the section was unnecessary; and 
(4) it was unfair to disenfranchise'and disqualify a man Who fought a duel at some 
,distant time in his past. The latter objection led to the insertion of the word 
"hereafter." By another amendment acts of sending, accepting or carrying of a 
challenge were added--"the root of the veil" according to one spokesman. 

One opponent put the case for rejection in terms with which this Committee 
ha~ become very familiar when he said: •

The great danger in that Convention called to make a Constitution� 
was that it Hould make a book of statutes instead of arranging those� 
principles which should constitute the organic law of the State.� 

Dueling was, he said, for the legislature to provide against. • 
Rational~ for Repeal I 

The section on dueling is wholly obsolete. 7he section is unnecessarY in 
vieu of other qualifications that have been established by statute for the holding 
of public office. Furthermore, Section 5 of Article XV can be vi~1ed as a redund
ancy in view of Section 4 of Article V which reCOGnizes the power of the General • 
Assembly to prescribe qualifications for voting and for holding office. Further
more, Section 4 of i\.rticle XV provides: The General Assembly shall have power to 
exclude from the privilege of voting, or of being e~igible to office, any person 
convicted of bribery. perjury, or other infamous crime." 

The legislature has inherent power to regulate eligibility to office by ~ 
statute. The sinGling out of dueling was considered both outdated and violative of I 
Good constitutional draftsmanship when it was debated in the Convention of 1850-51 

Statutory r.1llterial should be deleted from the Constitution unless there 
exists some compelling reason for making an exception to such a rule. Little can .1
be anticipated in the way of opposition to removal of a dueling provision of this 
sort. I 

I 

I 
.1 
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• Ull 10 CONS'l'J'l'UTlONAL m:;v IS ION COMMISSION 

1.1:;(; IS 1.1\'1'1vt.:/E XECUT lYE COMMITTEE 
NOVEMBER 16, 19·12 

• AHTICLE: XV 

Section 2 

• 
Present Constitution 

• The J)rinl.lng of the laws, journals, bills, legislative documents 
and papers for each branch of the general assembly, with the 
prin.ing required for the executive and other departments of state, 
shall be lot,on contract, to the lowest responsible bidder, or 
done cJirectly Dy the state in such manner as shall be prescribed 
by law. All stationery and sUflplies shall be purchased as may

• be provided by law. 

Heco/llInenda ticn 

• Repeal 

Section 2 of Article XV was first proposed to be J.ncorporated 

•� into the Legislative article by the approprJ.ate committee of the� 

Const:ituU.onal Convention of 1850-51 in the following form:� 

The printing of the laws, journals, bills and other legislative 

• documents for each branch of the Legislature, together with 
the printing required for the executive department, and of
ficers of State, shall be let on contract to the lowest 
responsible bidder by the Secretary, Treasurer, and Auditor 
of State; the contract to continue for two legislative terms: 
and the mode and manner to be prescribed by law.

• As subsequently adopted by the Convention and incorporated 

.In t\e Constitution of 1851 it read: 

• The printing of the laws, Journals, bills, legislative documents 
and papers for each branch of the general assembly, with the 
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printing required for the executive and other departments of 
state, shall be let, on contract, to the lowest responsible 
bidder by such executive officers and in such manner as 
shall be prescribed by law. 

•
I� 

convention Debates record extensive discussion on the need� 

for having such a provision. Dr. Walker's point in the 1951 Report� 

•� 
I
I 

to the Wilder Commission that to single out public printing in this ~ 
manner is inconsistent was made by delegates to the 1851 Convention, 

one of whom offered an amendment to strike the section as unnecessary. 

A substitute proposal was offered early in the proceedings to 

provide instead for an elected state printer. A proponent for the 

substitute offered the following explanation as to why the matter 

was before the convention: 

A large amount of time and money . . • has been spent at 
nearly every session of the General Assembly, in debating and 
wrangling and quarreling on the subject of State Printing. 
And in these fierce contests, what has been the question at 
issue? The real question generally has been, who shall do the 
printing, and not what prices shall be paid? Let us then ••• 
apply the proper remedy to this evil. Let us provide in the 
Constitution for the election of a State Printer by the people,

land this disgusting and expensive strife must cease. 

The matter of state printing was referred to a select committee 

of three for further consideration and recommendation, but strong 

disagreement among its members is disclosed by several pages of 

recorded debate. Opponents of a report in favor of creating the 

office of elected state printer argued that contract printing had 

already proved to be more economical. One contrasted printing cost 

figures for the period of 1837 to 1845, inclusive, in which a state 
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printer was elected by the legislature with lower printing costs 

for thf' cnsuin<./ four year.<, when t.he iJ["inting was let to the lowest 

• 

• b idd" 1'. 

PrOiJorients of having a state printer, elected by the people, 

argued that having the Legislature select the printer and fix the 

pric(~s that the printer was to receive was far different from 

having the printer elected, with compensation to be fixed by general 

•� law. Moreovel:, they said, the past price comparisions were mis

leadlng because of recent improvements in printing that made it 

signlfic~nlly Cheaper. They favored total removal of printing

• quesfions [rc;m the legislative domain because of the enormous costs 

thal had heen lnc\ured by delay and influence. Other delegates 

• oppo~;('d a ny cons t j lut iona 1 prav15ion (jove rn.lng pr inting, urging 

thaL il Le regulated by law. 

De~;pit.e vehement opposition, however, the section on printing 

• was sustained, much in its original form, and was incorporated by 

• 
t.he Convention's Committee on Revision in Article XV, captioned 

"Misl.~el1aneous . " 

PubllC printing was a subject under consideration by the Con

vent .on ot 1912, also. Section 2 was amended to read as it does 

•� at p~esent by adding the alternative provision allowing printing 

to "be done directly by the state in such manner as shall be pre

scribed� by law." The final sentence was added at that time: "All 

•� stat.onery and supplies shall be purchased as may be provided by law." 

I -
1~~ry
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According to the 1912 debates the legislature had established 

a department of public printing, headed by the supervisor of public 

•� 

printing, but because the Constitution required that printing • 
contracts be let by executive officers, that supervisor had to 

present bids to the printing commission, composed of executive •
officers. The intention in amending Section 2 was said to be to 

eliminate red tape, facillitate printing awards, and let the 

legislature provide that the department of printing shall attend 

to this or adopt some other means. The concern in 1912 was that the 

General Assembly not be required to enact laws requiring executive 

officers to award printing contracts. 

Furthermore, according to the record of the 1912 proceedings: 

"The idea is, when the volume of printing reaches such proportions ,
that the state thinks it should be in the business itself, it 

should be able to do so•..The idea is not to establish a printing 

department by the state now, but only to make it possible that 

when the time comes and the state wants to, it may be permitted 

to do so." -,
Finally, according to the 1912 record, the sentence pertaining 

to the purchase of stationery and supplies was added because of 

prior investigations that involved graft in the furnishing of such -
supplies. However, it is difficult to see how such a problem was 

solved by the added language. 

The section was put into its present form by the Standing Com • 
mittee on Arrangement and Phraseology of the 1912 Convention. 
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The stat.ement was later made of the proposal that it "reads 

• 
plainly that the state may do its own printing in a manner as may 

be provided by law. It may do it in any manner or form it sees 

fit." 

• 

• Rationale for Repeal 

As altered by the amendments of 1912 Section 2 is no longer 

a limitation upon the legislature and as an authorization is un

necessary. A state legislative body would have ample power to 

secure the same result without such a provision. Its presence 

• in the Constitution is a clear illustration of the affixing of 

• 
rigidity to the problems and policies of another age. 

The language of Section 2 is clearly obsolete, having been 

first proposed to meet specific problems that disturbed critics of 

the legislature some 120 years ago, and subsequently amended 50 

• years ago to remove the original restrictions on legislative action 

that it imposed in this area. History reveals that even some 

delegates of the 1851 Convention regarded Section 2 as an un

• necessary singling out of a subject matter that was within the 

• 
province of the legislature to control. The original incorporation 

of Section 2 in the Ohio Constitution of 1851 is an example of 

what Albert L. Strum has called the addition of too much detailed 

matter to constitutions of the nineteenth century, reflecting 

• popular distrust of state lawmaking bodies resulting from legis

. 2
latlve excesses and abuses. 
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1 2 Debates 582 (Feb. 12, 1951) I 

2 Albert L. Sturm, "Modern Constitution-Making and the 1851 Ohio 
Constitution," An Address delivered at an Open Public Meeting of 
the Ohio Constitutional Revision Commission, September 16, 1971 •I 
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Present Section 

CONSTITUTIONAL REVISION COMMISSION 
LEGISLA'rlVE/EXECUTIVE COMMITTEE 

November 16, 1972 

AR'l'ICLE XV 

Section 8 

•� 
There may be established in the Secretary of States* office, a� 
bureau of statistics, under such regulations as may be pre�
scribed by law.� 

* So in the original on file in the office of the Secretary of State 

• Recommencla tion 

Repea L 

Histoc-y_ oJ Section 

• Section 8 of Article XV originated in the Constitution of 1851. 

In the Constitutional Convention drafting the new constitution it was 

• originully proposed as an amandment to the legislative article for 

reasons stated as follows: 

•� 
.. I believe. . that the establishment of such a department would� 
be productive of the most beneficial results. We have nothing� 
of the kind now in the State except some fragmentary information� 
collected by the Secretary of State, with regard to common� 
;:;chools. I believe that this bureau would develop one of the� 
most useful institutions in Ohio -- would become a department� 
110re visited and referred to by citizens of all classes, than�

• ilny other. The vast amount of valuable and accurate information,� 
would be of the greatest service to the Legislature at each� 
session, as a basis for all political, religious, educational,� 
ilgricultural, financial and scientific calculations. Such a� 
tlureau would indicate the progress of the people -- the progress� 

•� of art ancl science in Ohio."� 
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Although the amendment was disagreed to at this point in the 

proceedings (with no objections to it recorded in the Debates) it was 

•
I� 

,�
offered again as an addition to the report on the executive. 

Proponents viewed it as means of acquainting people of one section 

of the state with the wealth, health, and resources of other sections. , 
Said one: 

"It would add little or nothing to the cost of government. At 
most it would be merely the salary of a clerk, and perhaps 
not even that. The mode of collecting the information would 
be through the assessors, and by a correspondence with citizens 
of different parts of the State." 

It was said in behalf of this resolution that the State Board 

of Agriculture had failed to collect and disseminate agricultural 

intelligence power and that power should be given to the General 

I 

i
I 

I
I

• 

.1Assembly to establish a bureau to superintend these matters and 

see that annual reports were made on time by persons competent to do 

so. .1 
The section was later reported by the Committee on Revision 

as part of Article XV instead of Article II. No opposing views 

or questions as to its necessi.ty are recorded in the published Debates 

of the Convention. 

Rationale for Deleting 

This provision is plainly one that violates the principle that 

state legislative power is plenary in the absence of specific con

stitutional limitation. Unnecessary detail in the constitution often 

restricts legislative innovation. The General Assembly would have 

ample power to create a statistical bureau, and the affirmation of 

•� 
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• 
powers already possessed is unwise because it may be interpreted as 

limiting such action to the office of the Secretary of State. The 

creation of any kind of state agency to collect statitics of any 

sorti.s not a matter of a fundamental nature. The provision is 

• dated and obsolete, as is well illustrated by Convention debate 

concerning 

•� 

•� 

• 

• 

• 

• 

• 

• 

its inclusion. 
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Ohio Const! tutiOJ'l8.l Revision Canmission 
Legislative-Executive Canrnittee 
December 7, 1912 

Ohio Constitutional Powers and Duties of Elected Executive Officials 

The following is a canpilation of the powers and duties of the elected executive 
officials in Ohio, as scattered throughout the Ohio Constitutiono 

Secreta~ of State 
Art. II, Seco la-duties ret amendments to Constitution proposed by initiative petition 

Sec lb--duties reo laws proposed by initiative petition 
Sec. lc--duties reo referendum on laws 
.sec. 19--duties reo initiative and referendum petitions, printing of proposed 

1a"rs and amendments, together with arguments and explanations, their distribution, and 
placement of upon ballots 

Sec. ll--duties reo filling of legislative vacancies 
Sec. l6--filing of laus ~d.th secretary of State 

Art. III, Sec. 4--returns of elections to be made to secretary of state if no g.a. in 
session 
Sec. l)--countersigns Great Seal of Ohio 
~ec. 20--report to gwernor 5 days preceding each regular session 

Art. VIII, Sec. B--member of commissioners of the sinkiJ1t fund 
Sec. 9--duties of canmissioners of same 
Sec. IO--duties of coJTll1i.ssioners of same 
Sec. ll--duties of cammissionp~s of same 
(Note: these sections would be repealed if the Debt recanmendations are adopted.) 

Art. XI, Sec. l--member of apporti onment board 
Sec. 13--apportionrnent duties 
Sec. l4--aT)portionment duties 

Art. XV, Sec. B--authorizes establishment of bureau of statistics in office under such 
regulations as may be prescribed by law 

Arto XVII--Elections Article; nothing therein except as to tem and vacancy 

Art. XVIII,~c. 9--certification of rmmicipal charter or amendments thereto to sec. 
of state 

Treasurer of State 
IR. III, Sec. 20--report to governor 5 days preceding each regular session 

Art. VIII, Sec. B--member of commissioners of the sinking fund 
Secs. 9, 10, ll--duties of commissioners of same 
(Note I These sections would be repealed if the Debt recommendations are adopted.) 

1� 
•� 

•� 

•� 
I 

•� 
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• Auditor of State 
Art. III, ~ec. ~O--report to governor- 5 day'e preceding each regul.a.r session 

• 
Art. VIII, .'iec. 8--member of commissioners of the -sinking fund 

Seeso 9, 10, Il--duties of commissioners of same 
(Note: These sections would be repealed if recamnendations on Debt are adopted.) 

Art. XI, 'lec. l ....member of apportionment board� 
~eco 13--duties of same� 
Sec 0 14-..duti es of Bame� 

Attorn!! General• Art. I , Sec. 20--report to governor S days preceding each regular session 

• 
Art. 1TIII, Seco 8--member of canmissioners of the sinldng fund 

0ecs. 9, 10, Il--duties of commissioners of same 
(Note: These secti on~ ~·,ould be repealed if recommendations on Debt are adopted.) 

• 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 
Legislative-Executive Committee� Research Study No. 21 
January 18, 1973 

THE� ATTORNEY GENERAL: HIS PROSECUTION FUNCTION 
AND CONSTITUTIONAL SPECIFICATION OF DUTIES 

According to the most recent compilation of the Council of State Governments 
in its second supplement to the 1970-71 Book of the States, the attorney general is 
an elective office in 42 jurisdictions. He is appointed by the governor, with ap
proval of the legislature in Alaska, with senate approval in Hawaii, New Jersey. 
Pennsylvania, and Wyoming, and with Council concurrence in New Hampshire. The 
legislature elects the attorney general of Maine, and the Supreme Court appoints 
the attorney general of Tennessee. 

Byron Abernathy, in his 1960 examination of questions concerning the constitu
tional state executive, notes that "it appears that as far as the states are con
cerned, the office of attorney general tends very definitely to remain an office 
which is largely independent of the governor." Revision activities prior to 1960 
had not changed his status, and the New Jersey revised constitution of 1947, although 
it retained the plan for gubernatorial appointment, established additional independence 
for the attorney general by providing that appointment be for the governor's term of 
office, and not at the pleasure of the governor. 

On the other hand, Abernathy acknowledges that the thesis of most students of 
state administration, including drafters of the ~wdel State Constitution, is that 
"the attorney general should be at the head of a state legal department which should 
embrace the apprehension and prosecution of all criminals, as well as the providing 
of legal advice to public officials, and representing the state in legal matters to 
which it is a party; that as such he should supervise local prosecuting attorneys; 
and that he should be appointed by, responsible to, and removable by the governor, 
in the 8ame manner as the heads of other administrative departments." The Consti
tutions of the two newest states--Hawaii and Alaska--provide only for the governor 
and lieutenant governor in the executive branch with other executive and administra
tive offices, departments and their jurisdictions. 

Yet a significant percentage of governors and attorneys general polled by 
Abernathy favored retention of the post as an elective one. This result, plus the 
fact that states that had revised their constitutions had retained elective attorneys 
general, led the writer to call for "a deeper look at the nature of this office in 
state governments, at all its functions, its political significance, and so on, be
fore the conclusion is lizhtly reached that it should be made subordinate to the 
governor. :, 

When he attempts to set forth the duties of the attorney general in American 
states, Abernathy points out that adherents of appointment stress administrative 
responsibilities--givinZ legal advice to the governor and other state officers, 
representing the state in litigation and sometimes supervising local prosecutors-
while proponents of an elective attorney general emphasize that the office is more 
than ministerial, "that its responsibilities go beyond and embrace something of the 
judicial and perhaps even of the representative; that the attorney general is not 
solely the governor's attorney, or even solely his administration's attorney, but is, 
rather, the peoples' and the state's attorney, responsible to maintain and protect 
the interests and rights of the people and of the state as against the governor and 
his administration as well as to serve state officials in their execution of the 
state's laws." 
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However. notes Abernathy, lIone looks in vain for any truly comprehensive em~ 

pirical study and analysis of the duties and responsibilities of this office in 
American states. 1I And he concludes with the advice that "states concerned with re
vision of their constitutions need to take a careful look at the duties and respon
sibilities assigned to the attorney general, and be careful to see that the office 
Is not provided for in a manner inconsistent uith the nature of the duties aDd re
SpODS ib il1ties as signed to it." 

Research Study No. 20 contains frequent references to and quotations from a 
report of the National Association of Attorneys General. published in 1971, and 
containing the findings of a two year study by that body of the powers, duties and 
operations of the office of the attorney general in the 50 states. Each attorney 
general was asked to name a staff member to serve as liaison with the Association's 
Committee on the Office of the Attorney General (referred to in the Report and here
after as C.O.A.G.), and the foreword to the lengthy document that was produced re~ 

ports that all did so or undertook to perform this function themselves. Committee 
Chairman John B. Breckinridge notes that in addition to the usual scholarly and 
legal sources, his Committee and its staff made extensive use of questionnaires in 
an attempt to put together a comprehensive body of definitive literature on the or~ 

ganization, powers, and duties of the office of state attorney general. 

In Ohio the attorney General was first created by statute in 1846. His duties, 
as set forth in 44 Ohio Lal'lS at page 45, uere as follows: 

"Sec. 3. He shall appear for the state in the trial and argument of 
all causes, criminal or civil, and in chancery, in the supreme bourt in 
bank, in which the state is a party for itself or for any county, or 
wherein the state shall be interested. 

Sec. 4. He shall, also, when required by the governor, or either branch 
of the legislature, appear for the state in any court or tribunal, in any 
causes, criminal, civil, or in chancery, in which the state may be a 
party, or interested. 

Sec. 5. He shall, at the request of the governor, secretary, auditor, or 
treasurer of state, prosecute every person who shall be charged. by either 
of those officers, with the commission of an indictable offense, in vio
lation of the laws uhich such officer is specially required to execute, 
or in relation to matters connected with his department. 

Sec. 6¥ He shall cause to be prosecuted the official bonds of all delin
quent officeholders in which the state may be interested. 

Sec. 7. He shall give legal opinions to the governor, to the heads of 
the several departments of the state government, the board of public works. 
the canal fund commissioners, and to the legislature, or either branch 
thereof, when required thereto. 

Sec. 8. Upon complaint made to him that any incorporated company, by 
any act of nonuse, has offended against the act relating to information 
in the nature of quo warranto, or any other law which hereafter may be 
enacted therefor, it shall be the duty of the attorney general to inquire 
into the ca¥se for it, he shall cause proceedings in quo warranto to be 

• 
instituted and prosecuted against such incorporation. 
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Sec. 9. If he shall have knowledge that any incorporated company has 
so offended against such law, or whenever he shall be instructed by the 
supreme court, or by either branch of the legislature, to institute 
proceedings in quo w~rranto against any incorporated company, it shall 
be his duty to cause such proceedings to be instituted and prosecuted 
against such incorporated company. 

Sec. 10. It shall be his duty to prosecute all assessors, and other 
officers connected with the revenue laws of the state, for all delin
quencies and offences against such lm1s that come to his knowledge. 

Sec. 11. It shall be his duty, whenever requested by the governor, 
secretary treasurer, or auditor of state, to prepare proper drafts 
for contracts, ob1ig~tion8, and other instruments which may be wanted 
for the use of the state. 

Sec. 12. It shall be the duty of the prosecuting attorney of the 
proper county. on the requirement of the attorney general, to insti
tute suits and prosecutions directed by this act, and to assist the 
attorney general in preparing the same for trial, and in the prose
cution thereof. 

Sec. 13. It shall be the duty of the attorney general to consult 
with, and advise the prosecuting attorneys of the several counties, 
when requested by them, in all matters appertaining to the duties of 
their offices. 1I 

The legislation further required prosecuting attorneys to make annual crime 
statistics reports to the attorney general, "specifying the number of persons 
prosecuted, the crimes for which they were prosecuted, the results thereof, the 
punishment awarded therefor, and the costs thereof, specifying what portion, if 
any, of such costs have been, or probably will be.collected of the offenders or 
their sureties, and also "hat proportion of the offences prosecuted were occasioned 
by, or committed under the influence of intemperance." 

It also required the attorney general to make annual reports to the general 
assembly of all official business done by h~ in the preceding year and of the 
statistical information that he received from the counties. 

The attorney general became a constitutional officer in the Ohio Constitution 
of 1851. However, the published proceedincs and debates of the 1850-51 Convention 
record no discussion of delegates' views concerning the powers and duties of the 
office. One reference appears to the statutory creation of the office but without 
mention of the duties which the legislation had created. Neither the proceedings 
of the Convention of 1873-74 nor the Convention of 1912 reveal concern with the 
attorney general's powers and duties, which have, as indicated in Research Study 
No. 20, evolved by statute. 

Case law defining the attorney general's powers and duties is sparse in Ohio. 
The encyclopedia description of the duties of the office in Ohio Jurisprudence adds 
little to what may be found by going to the Ohio Revised Code for an enumeration of 
the ~esponsibilities of the office. Ohio Jurisprudence, in section 2 of its article 
on the attorney general in volume 6 states: ::It is provided by statute that the 

•
I�

1� 

•� 

I' 

I 

.1 

•� 

Attorney General is the chief law officer for the state and all its departments." 
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Footnoted cases are said to cctablish the rule that "in the exercise of the police 
power of the state the General hssembly m,y delegate to the Attorney General such 
legal, administrative, or eJtccutive duties as it deems best, and which are not other .. 
uise delegated by the Constitution. 

State ex reI. Doerfler v. Price, 101 Ohio St. 50 (1920) 1s the source of this 
rule. It was an action challenging the constitutionality of statutes vesting the 
attorney general with rights and powers of a prosecuting attorney in matters which 
the attorney general is required by the governor or general assembly to investigate 
or prosecute. The court said in Syllabus 5: tiThe prosecution of crtmes and offenses 
for the violation of the criminal laws of th~ state of Ohio is a state function 
and not a county o~ municipal function. It calls for the exercise of the state 
police power, in which county officers have only such powers as may be delegated 
to ~hem.;' The statutory deleGation of powers to the attorney general was held rot 
to contravene the constitution because the attorney general is a constitutional 
officer. chargeable with duties prescribed by law) and the prosecuting attorney is 
not. 

Another common pleas decision is said to establish the rule that the attorney 
general is without power to impanel a grand jury to investigate alleged violations 
of the law making it an offense for two or more persons to conspire to defraud a 
political subdivision of Ohio. See State v. Lucas. 39 Ohio Ops. 519 (C.P. 1949). 
However, the question depended upon the interpretation of statute and the extent 
of authority which it conferred. the court holding that it seemed to confer sole 
jurisdiction upon county law enforcement officers to prosecute conspiracies pertain
ing to ~ounty funds. 

No study or analysis of the duties and responsibilities of the Ohio attorney� 
general has been found to exint.� 

It is to the N.A.A.G. Report, then, that one logically turns first to find� 
out about the functions of the office of attorney general in the various states.� 
This report is both recent and thorough and involved the input of many state of�
ficial s.� 

An earlier memorandum used the Report as a starting point to discuss the ad
visory function of the state attorney general, specifically the status and effect 
of the attorney general's opinions. This one 17ill examine the prosecution function 
of the state attorney general, and will use as its reference point an extensive 
chapter of the 1971 Report that deals with that topic. 

Chapter 2.2 discusses the relationship of state attorneys general to local� 
prosecutors. It begins:� 

"The Attorney General's relationship to local prosecutors ranges from 
complete control in those states where they are under his jurisdiction 
to a complete absence of formal contact in some states. His role in 
local prosecutions ranges from complete responsibility for such actions 
in some states to an absence of authority to intervene in or initiate 
prosecution in others." 

Tables reproduced from the Report and appended to this memorandum show the� 
attorney general's relationship to local prosecutors in the various states. The� 
point stressed in Chapter 2.2 is:� 
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"There is a commonality of interest beuleen the Attorney General and� 
local prosecutors, whatever the legal relationships may be in a par�
ticular jurisdiction. Both are public prosecutors, subject to leg�
islative definition of powers and duties and to judicial definition� 
of the law and procedure."� 

Cited are the recommendations of a variety of other studies for strengthening 
the attorney general's relationship to local prosecutors. The President's Commis
sion on Law Enforcement and Administration of Justice in The Challenge of Crime in 
a Free Society (February, 1967) said, at page 149: 

"States should strengthen the coordination of local prosecution by� 
enhancing the authority of the state attorney general or some other� 
appropriate statewide officer and by establishing a State council� 
of prosecutors comprising all local prosecutors under the leadership� 
of the attorney general.:!� 

The American Bar Association's Advisory Committee on the Prosecution and 
Defense Functions in 1970 reportedly concurred that local prosecutors should con
sult with the Attorney General "in cases where questions of law of statewide in
terest or concern arise which may create important precedents. 1/ 

Observes the Report: ;'Both the A.B.A. and the President's Commission favor 
retaining local prosecutors, but making the Attorney General responsible for im
proving coordination. This is a different position than that taken by earlier 
reports, which tended to favor centralization." 

Another recent recommendation for centralization was that of the Advisory 
Commission on Intergovernmental Relations, as part of its study of state-local 
relation. in the criminal justice system. Under its recommendation of September 
11, 1970, the local prosecution function would be centralized in a single office, 
responsible for all criminal prosecutors. 

In his consultant's report attached to the N.A.A.G. Report, Samuel Dash, 
Professor Law and Director, Institute of Criminal Law and Procedure, Georgetown 
University Law Center, stresses the need for statewide services to buttress and 
strengthen local law enforcement efforts in the area of "street crime" - usually 
handled at the local level in most states. As to "organized and white collar crime," 
he urges: 

"It is obvious from the information included in the regular staff report 
that the launching of a successful campaign against organized crime or 
white collar crime is too large a responsibility for a local prosecutor. 
Organized crime, especially, involves statewide conduct, as well as 
conduct of an in~rstate nature. Only a marshaling of the forces of the 
entire state can effectively begin to combat this form of crime," 

For this purpose, Dash urges conferences conducted by the state attorney 
general, his participation in any federal task force on organized criminal activ
ities that are taking place in the state, and the implementation of centralized 
data record systems. 
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Since 1846. when the office of Ohio attorney general was created, the attorney� 
gnneral's duties have been prescribed by statute. Present Revised Code section� 
109.02 has clear oril~n8 in this early legislation. Sections 3, 4, and 5 of the� 
original act are retained in that section in its present form in the following terml:� 
"The attorney general ahall appear for the state in the trial and argument of all� 
civil and criminal causes in the supreme court in which the state 1. directly or� 
indirectly interested. When required by the governor or the general assembly, he� 
shall appear for the state in any court or tribunal in a cause in which the state� 
is a party. or in which the state is directly interested. Upon the written request� 
of the governor. he shall prosecute any person indicted for a crime."� 

Similarly, the provision of Revised Code section 109.09 that the attorney� 
general shall "prosecute any officer for an offense against the revenue laws of the� 
state that come to his knowledge:' is a restatement of section 10 of the 1846 law.� 
The duty to consult with and advise prosecuting attorneys from section 13 of the� 
original legislation can now be found in Revised Code section 109.14.� 

In Ohio, as in most states, the prosecutorial function of the attorney general 
and his relationship to local prosecutors has long been prescribed by statute and 
has not been governed by constitutional provision. The same is true of bis advisory 
and representative capacities. The only case law concerning the duties and respon
sibilities of the Ohio attorney general has been, as indicated above, interpretative 
of the pertinent statute. 

Table 2.3 of the Report, appended to this memorandum, shows that most state 
attorneys general may initiate local prosecutions in at least some circum6tances. 
In Ohio by statute the attorney general may do so on request of the governor. Ac
cording to the C.O.A.G. survey of local prosecutors and state attorneys general, a 
large percentage of both groups polled believe the state attorney general should 
be able to initiate local prosecutions, especially of an "inter-jurisdictional nature." 

While a great deal of material concerning the duties and responsibilities of 
the state attorney general appears in the N.A.A.G. report, in the form of state-by
state tables and text concerning his role as state prosecutor and the special func
tions and duties that have been conferred upon the state attorney general in the 
areas of environmental control, consumer protection, and antitrust, little distinc
tion is made in the Report between powers and duties that are constitutionally pre~ 

scribed and those which have been added to the office by statute. Text and tobles 
recognize the nearly universal existence of functions that are of a prosecuting 
nature and report that in some states the attorney general has assumed certain powers 
in the absence of statute. In Ohio, however, the attorney general's powers clearly 
derive from statute. Chapter 3767. of the Revised Code, for example. relative to the 
abatement of nuisances, gives the attorney general specific authority to abate a 
nuisance and provides further that 8S used in all sections of the Revised Code re
lating to nuisances the term nuisance means that which is defined and declared by 
statutes to be such. There are a great many provisions in other parts of the code 
\1hich specifically charge the httorney General with the enforcement of particular 
statutes. They are cited, along with the little case law involving their interpre
tation in section 15 of the Ohio Jurisprudence article concerning the Ohio attorney 
general. 6 Ohio Jur. Attorney General 15. 

In most state constitutions, as in Ohio, the attorney general is classified 
as an executive official. In the states where the office is constitutionally 
recognized the most common provision relative to general duties and responsibilities
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(other than specific provisions for membership on given state boards or to make 
reports to the Governor, as found in the Ohio and other state constitutions) is some 
form of the statement retained in the Virginia Constitution of 1970 that the attorney 
general "shall perform such duties ••• as may be prescribed by law." Va. Const. 
Art. VI, Sec. 15. States with similar constitutional provisions include the following: 

Alabama Art. V, Sec. 137 
Arizona Art. V, Sec. 1 
Arkansas Art. VI, Sec. 22 
Georgia Art. V, Sec. 2-3102 
Idaho Art. IV, Sec. 1 
Kentucky Sec. 91 
Minnesota Art. V, Sec. 5 
Montana Art. VII, Sec. 1 
Nevada Art 5, Sec. 22 
North Carolina Art. III, Sec. 7 
North Dakota Art. III, Sec. 83 
Oklahoma Art. VI, Sec. 1 
Rhode Island Art. VII, Sec. 12 
South Carolina Art V, Sec. 28 
South Dakota Art. IV, Sec. 13 
West Virginia Art. VII, Sec. 18 
Wisconsin Art. VI, Sec. 3 

The new Illinois Constitution contains a slight variant of such a provision. 
Section 15 of Article 5 reads: :'The Attorney General shall be the legal officer of 
the State and shall have the duties and powers that may be prescribed by law." 

The Utah and Washington provisions are similar: "The Attorney General shall be 
the legal advisor of the State officers, and shall perform such other duties as may 

be provided by law." Utah Const. Art. 7, Sec. 18; Wash. Const. Art. III, Sec. 21. 

The Florida Constitution of 1968 merely provides: "The attorney general shall 
be the chief state legal officer." Art. 4, Sec. 4(c) 

In Delaware the attorney general is an elected officer in the executive article 
of the Delaware Constitution but is described, along with the chancellor and judges 
as tOconservators of the peace throughout the state" (Art. XV, Sec. 1) and required· 
to bring pros~cutions for election offenses. Del. Const. Art. 5, Sec. 8. 

The following state constitutions establish the office of attorney general but 
neither describe nor provide for general duties: Kansas, ~~ine, Massachusetts, Mich
igan, Mississippi, Missouri, New Hampshire, New Mexico, New York, Pennsylvania, and 
Tennessee. 

Other, more detailed constitutional provisions are as follows: 

California - Art. 5. Sec. 13 - Subject to the powers and duties of the Governor, the 
Attorney General shall be the chief law officer of the State. It shall be his duty 
to see that the laws of the State are uniformly and adequately enforced. He shall 
have direct supervision over every district attorney and sheriff and over such other 
law enforcement officers as may be designated by law, in all matters pertaining to 
the duties of their respective offices, and may require any of said officers to make 
to him such reports concerning the investigation, d~tection, prosecution and punishment 
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of crime in their respective jurisdictions as to him may seem advisable. rfuenever 
in the opinion of the Attorney General any law of the State is not being adequately 
enforced in any county, it shall be the duty of the Attorney General to prosecute 
any violation. of law of which the superior court shall have Jurisdiction, and in 
such cases he shall have all the powers of a district attorney. When required by 
the public interest or directed by the Governor, he shall assist any district at
torney in the discharge of his duties. 

Louisiana • Art. VII, Sec. 55 creates a Department of Justice, headed by the Attorney 
General and manned by a.8istants. Section 56 provides: " ••• They, or one of them, 
shall attend to, and have charge of all legal matters in which the State has an in
terest, or to which the State is a party, with power and authority to institute and 
prosecute or to intervene in any and all suits or other proceedings, civil or crim
inal, as they may deem necessary for the assertion or pr~tection of the rights and 
interests of the State. They shall exercise supervision over the several district 
attorneys throughout the State, and perform all other duties imposed by law." 

Maryland - Art. V,Sec. 3 - It shall be the duty of the Attorney General to prosecute 
and ~efend on the part of the State all cases, which at the tUne of his appointment 
and qualification and which thereafter may be pending in the Court of Appeals and 
the intermediate courts of appeal, or in the Supreme Court of the United States, 
by or against the State, or wherein the State may be interested; and he shall give 
his opinion in writing whenever required by the General Assembly or either branch 
thereof, the Governor, the Comptroller, the Treasurer or any State's Attorney, on 
any legal matter or subject p~qdiDg before them, or either of them; and when required 
by the Governor or General Assembly, ne shall aid any State's Attorney ia prosecuting 
any suit or action brought by the State in any Court of this State, and he shall 
commence and prosecute or defend any 8uit or action in any of said Courts, on the 
part of the State, which the General Assembly, or the Governor, acting according to 
la~, shall direct to be commenced, prosecuted or defended, and he shall have and 
perform such other duties and shall appoint such number of deputies or assistants 
as the General Assembly may from time to time by law prescribe •••" 

The Texas electorate had before it in November, 1972 a fairly specific state· 
ment of duties for the attorney general in proposed section 22 of Article IV, that 
included the provision for such other duties as may be required by law. 

This group of constitutional provisions appears to contain much undesirable, 
statutory material. 

Both Michigan and New Jersey adopt the MSC departmental approach. The Michigan 
Constitution reads in part: " • • 1he single executives heading principal depart
ments shall include a secretary of state, a state treasurer, and an attorney general 

." Art. V, Sec. 3. 

In New Jersey where the attorney general is appointive, the provision reads: 
"All executive and administrative offices, departments and instrumentalities of the 
State Government. including the offices of Secretary of State and Attorney General, 
and their respective functions, pOl~ers, and duties, shall be allocated by l~~ among 
and t'1ithin nor more than 20 principal departments, in such manner as to group the 
same according to major purposes so far as practicable ••• " Art. 5, Sec. 4, par. 1. 

Similarly, the Nebraska Constitution provides: liThe executive officers of the 
State shall be the Governor, Lieutenant Governor, Secretary of State, Auditor of 
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Public Accounts, Treasurer, Attorney General, and the heads of such other executive 
departments as set forth herein or as may be established by law. The Legislature 
may provide for the placing of the above named officers as heads over such depart
ments of government 88 it may by law establish • • ." 
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Alabama 
Alaska 
Arizona 
Arkansas 
California 

Colorado 
Connecticut 
Dela"lsre 
Florida 
Georgia 

Guam 
Hawaii 
Idaho 
Illinois 
Indiana 

Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 

Maryland 
Massachusetts 
Michigan 
Minnesota 
Mil s issipp i 

Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 

New Jersey 
New Nexico 
New York 

North Carolina 
North Dakota 

Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Puerto Rico 

May the Attorney General Initiate Local Prosecutions? 

Yes-Ala. Code tit. S5 sec. 235, on own initiative 
Yes-(No local prosecutors) 
Yes-Only on request of Governor 
Yes-Only under certain statutes, on own initiative 
Yes-On own initiative 

Yes-Only on request of Governor 
No-Attorney General has no jurisdiction in criminal matters 
Yes-(No local prosecutors) 
No, but Attorney General may initiate quo warranto proceedings 
Yes-On own initiative 

Yes-(No local prosecutors) 
Yes-On own initiative or at direction or request of Governor 
No 
No 
Yes-When interests of public require it 

Yes-On own initiative 
Yes-Only under certain statutes 
Yes-Under some statutes for specific crimes 
Yes-In criminal cases, l1hen the interests of the state require 
Yes-On own initiative 

Yes-On request of Governor or Legislature 
Yes 
Yes-May initiate and conduct criminal proceedings 
Yes-At request of Governor; Bssists county attorney on request 
Yes-When required by public service or directed by Governor 

No 
Yes 
Yes-Has concurrent power with county attorney 
Very infrequent-Only in extreme cases 
Yes-On own initiative; direction of Governor, Legislature, or local 

prosecutors 

Yes-When interest of state requires it 
Yes-Only under certain statutes 
Yes-Only under certain statutes, on own initiative, at request of 

Governor or Legislature 
Yes-Only for violations of MOnopolies and Trust Laws 

Yes-On own initiative, or request of County Board, 2S citizens, 
doctor, judge 

Yes-On request of Governor 
Yes-On request of Governor or either branch of Legislature 
Yes-Only on request of Governor 
Yes-under certain circumstances 
Yes 
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Rhode Island Yes-(no local prosecutor) 
Samoa Yes-(no local prosecutor) 
South Carolina Yes-on owft-initiative •I

I

South Dakota Yes-On own initiative 
Tennessee No-(but Governor may appoint extra counsel at Df.trict Attorney's 

request) 

Texas Yes-for election fraud, labor union crUnes, misuse of state funds 
Utah Yes-On default of local prosecutor • 
Vermont Yes-Undecided if dispute exists over who will prosecute 
Virgin Islands Yes-(no local prosecutors) 
Virginia No 

Washington Yes-On lobbying law, or uhen prosecuting attorney fails to take 
proper action; also for certain acts of city or state officers • 
in connection with public funds 

West Virginia No-But Attorney General may replace Prosecuting Attorney if he 
refuses to prosecute 

Wisconsin Yes-On request of Governor or local prosecutor 
Wyoming Yes-Only for removal of county officer at Governor's request 

• 

•J
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Alabama 

Alaska 
Arizona 
Arkansas 
California 

Colorado 

Connecticut 
Delaware 
Florida 

Georgia 

Guam 
Hawaii 

Idaho 

Illinois 
Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 
Maryland 

Massachusett~ 

Michigan 

Minnesota 

Mississippi 

Missouri 

12.� 

Attorney General's Powers in Proceedings Initiated 
by the Locol Prosecutor 

May intervene or assist in criminal cases at any time he consider. 
proper 

(No local prosecutors)� 
May assist on request of local prosecutor� 
May act jointly with local prosecutor under certain statutes� 
May intervene, supersede or assist on o~tn initiative� 

May intervene on request of Governor or legislature. May assist 
on request of local prosecutor with direction of Governor� 

No jurisdiction in criminal matters� 
(No local prosecutors)� 
May intervene upon request of local prosecutor, at direction of� 

Governor or legislature� 
May not intervene or supersede� 

(No local prosecutors)� 
May intervene or assist on own initiative or at direction or� 

request of Governor� 
May assist upon request of local prosecutor; may not intervene or 

supersede. May be appointed as special prosecutor when local 
prosecutor cannot act 

May intervene in any prosecution if state's interest requires it 
May assist in criminal cases upon request of local prosecutor 

May intervene on own initiativej may supersede on direction of� 
Governor, legislature, or either house thereof. May assist� 
on request of local prosecutor� 

May intervene on direction of Governor or either branch of the 
legislature. May institute action or intervene on own initiative 
on behald of any political subdivision in action for conspiracy, 
combination or agreement in restraint of trade. 

May intervene on request of Governor, courts or grand juries, 
sheriff, mayor or cajority of a city legislative body 

May intervene only when the local prosecutor is unable o~ unwilling 
to perform his duties; may not supersede; may assist� 

May intervene, supersede or assist on his 0~fl1 initiative� 
May assist on request of local prosecutor or at the direction of� 

of the Governor� 
May intervene, supersede or assist on his Olm initiative. May� 

initiate proceedings independent of local prosecutor.� 
May intervene or initiate on own initiative or at direction ot 

Governor or legislature; will assume jurisdiction when requested 
by prosecuting attorney. 

May intervene or assist at direction of Governor or local 
prosecutor 

May intervene or assist at direction of Governor or when required 
by the public service 

May intervene or supersede at the direction of the Governor; may� 
assist local prosecutor� 
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Montana 

Nebraska 
Nevada 

New Hampshire 

New Jersey 

New Mexico 
New York 
North Carolina 
North Dakota 

Ohio 

Oklahoma 

oregon 

Pennsylvania 

Puerto Rico 

Rhode Island 
Samoa 
South Carolina 
South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virgin Islands 

May intervene or supersede on own initiative or at the direction I
or request of the local prosecutor •May intervene, assist or supersede I 

May intervene when necessary to determine the state·s or I 

peoples· rights in uater or public lands. }~y supersede on 
own initiative 

May intervene, supersede Rf assist on O\1n initiative, or on 
direction of Governor/legislature. Has full responsibility •for crtminal cases punishable with death or Unprisonment for I 
twenty-five years or more. I 

When, in his opinion, the interests of the state will be 
furthered by so doinn (1970 Statute). 

May intervene or assist on direction of Governor •
May intervene or supersede at direction of Governor 
No statutes or case la\l in point 
May intervene, supersede or assist on o~n initiative; on request 

of majority of board of county commissioners; on petition of 
twenty-five taxpaying citizens; on written demand of district 

judge. • 
May appear for state in all cases in which the state is directly 

or indirectly interested. May appear in any court on direc
tion of Governor or legislature. 

May appear in any case at direction of Governor or legislature 
and may, at his discretion, supersede. ~~y assist at request •I
of local prosecutor. 

May intervene. Attorney General is charged with responsibility 
of supervising all District Attorneys; however, may only 
intervene in particular prosecution uhen directed by Governor 
or requested by district attorney. 

May assist. May supersede on own initiative or at request of •
,

local judge. . 
May intervene on own initiative 

(No local prosecutors)� 
(No local prosecutors)� 
May intervene or supersede in any case where state is a party� • 
May intervene or assist in any case where the state has an 

interest on own initiative or on request of Governor or 
legislature •. May not supersede. 

May not intervene, supersede or assist, except that additional 
counsel may be appointed by the Governor upon request of •the District Attorney. 

I 
May assist in or initiate some cases. ~~y not intervene or 

supersede. i 

May intervene when required by the public interest or directed I
by the Governor. •May assist, intervene or supersede on own initiative; appears 
by invitation. 

Full power, except for felonies, which are handled by U. S. 
Attorney. 
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• 
Virginia May intervene at request of Governor, or on Olm initiative in 

cases involving ABC laws, MOtor Vehicle Laws and the handling 
of state funds. 

Washington May intervene on own initiative when the interests of the 
state require it. 

•� 
l-lest Virginia May intervene or supersede on request of Governor. Apparently,� 

assistance is limited to instances where local prosecutor·� 
is disqualified.� 

Wisconsin May not intervene on OlJn initiative. ~~y assist at request of 
District Attorney and intervene othen~ise at the direction 
of the Governor. 

Wyoming May not intervene or supersede.

• 

• 

• 

• 

• 

• 

• 
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Ohio Constitutional llevision Commission •
1

Legis1ative-r~ecutive Committee 
February 8, 1973 

The Secretary of State: Duties and Relationship to State Government I• 
From 1802 until 1851 the Ohio Secretary of State was elected by joint ballot of the 

General Assembly for a three year tenn. His duties under the Ohio Constitution of 
1 

1802, as prescribed by Section 16 of Article II were lito keep a fair register of all the 
official acts and proceedings of the governor•••" and "l.,hen required, lay the same, and 
all papers, minutes, and vouchers relative thereto) before either branch of the Legis
lature." Finally, he was also required to "perfonn such other duties as shall be 
assigned him by law." 

The Constitution of 1851 made the Secretary of State and elective office and eliminatet:. 
the general language as to duties. Other provisions scattered throughout the Ohio 
Constitution contain references to the ~cretary of State and establish sane of the ele
ments of his relationship to the executive branch and to state government. Initiative .'
and referendum petitions are required to be filed in the office of the Secretary, and Ihe is required to take specific action l-Tith them by virtue of .qections la, Ib, and lc 
of Article II. Duties with respect to laws submitted by referendum petition and 
proposed laws and constitutional amendments are specified in Section 19: •The secretary of state shall cause to be printed the law, or proposed� 

law, or proposed amendment to the constitution, together with the� 
arguments and explanations, not exceeding a total of three hundred words� 
for each, and als.o the argu.ents and explanations, not exceeding a total of� 
three hurrlred words against each, and shall mail, or otherwise distribute" :~ .. ~.:

a copy of such law, or proposed law, or proposed amendment to the constitution,� •together with such arguments and explanations for and against the same to� 
each of the electors of the state, as far as m~ be reasonably possible.� 
Unless othelwise provided by law, the secretary of state shall cause to be� 
placed upon the ballots, the title of any such law, or proposed law, or� 
proposed amendment to the constitution, to be submitted. He shall also� 
cause the ballots so to be printed as to permit an l\ffinnative or negative� 
vote upon each law, section of law, or item in a law appropriating money,� 
or proposed law, or proposed amendment to the constitution...The foregoing� 
provisions of this section shall be self-executive, except as herein otherwise� 
provided. Laws may be passed to facilitate their operation, but in no� 
way limiti~ or restricting either such provisions or the powers herein� 
reserved. • 
Under Section 11 of Article II the Secretary of State has the further specific 

duty to issue a certificate to the person selected to fill a legislative vacancy. Sec. 
16 of Article II provides that it is in the Secretary' B office that laws are filed 
after passage and signature. ~2 

Section 4 of Article III, the executive article, says that the returns of an 
election for state officers shall be made to the Secretary of State if the General 
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• Assembly if:! not in session "and opened, and the result declared by the Governor, in 
such manner as may be provided by lat-l." In other executive article provisions.. 
(Sections 13 and 20), the ~ecretary countersigns the Great Seal of the ~tate and,. along 
with other executive officers, makes reports to the Governor. . 

• Under Article VIII the ~ecretary, along with other executive officers, is a member 
of the comrnissioners of the sink1~ fund (sections would be repealed if debt recOIII'Ilend... 
ations are adopted) and under Article XI, tdth some other executive of'ficers and sou 
legislative leaders, he is a member of the apportionment board. 

·~ection 9 of Article XVIII provides for certification of municipal charters or

• amendments thereto to the Secretar,y of State. 

By virtue of statute, the Secretary of State has numerous responsibilities. Ohio 
corporation laws require that proceedings for the organization and operation or all 
corporat.1.ons involve filing~ in the office at the Secretary of State. The Secretary is 
also chief filing officer under the Urdfonn COOIIl8rcial Code. As constituticmal custodian

• of all 1al-IS and resolutions passed by the General Assembly, the Seoretary compiles and 
prints the session laws of the alio General Assembly. 

• 
FUnctions atJtached to the office of Ohio Secretary of State include pOH'ers and 

duties relating to the registration of voters and the conduct of election, in the 
Secretary's role of "chief election officer of the state," a8 he is designated by 
Section J'Ol.~o4 of the CJl10 Revised Code. 

At its meeting on December 1, 1912, the Legislative-Executive CCl'IIIDittee Toted to 
retain the present elected officials in the executive article, b)xt inasmuch as the 
Canmittee did not reach the question of the duties that attach to each office, sane 
members would consider the vote upon the office of ~ecretary of C)tate, at least, as a

• tentative one in that the question of whether the Secretary has an elections function is 
intertwined with the questi on of t.,hether the office ought to be filled by election or 
appointment. In the view of' at least one member, the ()ecretary sh0l11d continue to 
be elected if the duties of office include being the chief' elections officer of the 
state. If they do not, the office ought to be an appointive one. 

• Because of this special question relating to the Secretary of State, additional 
research has been conducted as to the constitutional and statutory duties attached to 
the office in other states. In addition, this memorandum examines sOIlle of the problems 
that have elsewhere been considered as related to the choice between an elective and 

• 
appointive C)ecretary of State and sane proposals for refonn that have been weighed in 
other const!tut.ional reVision studies. 

• 

In addition, this memorandum examines sane of the problems related to the chcd.oe , 
between an elective and appoint.ive secretariat and saae points that have been advanced i.n 
other stUdies of this subject. 

In a 1960 ~ernmental research publication from the University of Kansas, aovt. 
Research Center, James T. Havel contrasts two views about the f'uIr;tions of the state 
eecretary o:f state. SQIl6 stun.ents of government haTe subscribed to the traditional new 
of' the secretary's duties as clerical :m:1 basically mi.nisterial in nature. Of this 
position he writess 
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"Th-ose scholars, public officials, and politicians who describe the duties� 
of secretaries of state as ministerial, administrative, and routine� 
generally maintain that the office of secretary is essentially a� 
depository for public documents. [is an office of record, its duties are� 
important, but largely of a housekeeping nature. fj'he secretary's� 
responsibilities, they sUbLest, are so closely defined by law, that he is� 
allowed almost no leeway to fonnulate public policy. To them, he is� 
basically a filiI1{; officer, performing relativa17 simple clerical� 
functions, executing directives issued by others-particul~lythe� 
Governor and state legislature••• "� 

Such a view of the office of secretary of state as a depository of records has, 
according to Havel, logically questioned popular election as a means of selection. 

On the other hand, according to this commentator, the opposing view, which sees 
the secretary as an important policy maker, has contemp~rary support among both political 
scientists and politicians. Its spokesmen reject the traditional distinction between 
administration and policy making as unreal, he says. They see, besides a covert policy 
influence in the interpretation, enforcement, am implementation of statutory obligations, 
a more direct role for state secretaries of state in areas assi~ned to that office. 

C:;ays Havel, IIAccording to those who emphasize the secretary's policy-makiJ1{;, role, 
his intimate involvement lnth the administration of elections penoits him the necessary 
latitude to make decisions of considerable poUt::'cal and policy import." 

FUrthermore, "nowhere, they sugt::,est, is his influence over pUblic policy more far-. 
reaching or less visible to the casual observer than in the area of his appointive and 
ex officio board responsibilities •••Unfortunately, say thl~ scholars and governmental 
offIcIais accentuating this point, these board memberships are frequently so far removed 
from other secretarial duties that their'policy implications are canmonly overlooked· 
by students concerned with the office••• 11 

Havel sums up the dichotany: 

"As is usually the case in most controversies, there appears to be an element 
of truth in both of the pesitions •••Certainly, the secretary of state as a 
policy maker carmot be classified as an equal of the Governor or even, in most 
statesm a~ the equal of the attorney general. Nany of his duties seem 
purely ministerial. The maintenance of public records, for example, is 
hardly a function demanding the exercise of significant discretionary 
authority. In sorne states, the secretary makes almost no policy of conse.. 
quence, although it seems likely that he can, at times, influence policy 
decisions in every state. ThUS, the proponents of the prevailing opinion 
ot the secretary of state's limited policy role ribhtly assert that his 
most cOJlllllon duties are basically administrative. 

•
I

I 
~ 

I 

• 

.!� 
I 
! 

• 

•� 
On the other hand, they may be justifiably cnticized tor unduly demeaning 
the policy-making potential of the ofFice in the vast area of miscellaneous, •and often highly important, duties as'libned to secretaries in individual 
states. The secretary of state, in many states, is a policy-maker of 
considerable import, just as the minority position avers. Those persons 
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who ar~ue that the secretary does exercise noteworthy influence in the affairs 
of state also seem to be correct in claiming that the secretaryship has not 
received sufficient attention from scholars to validate the conclusions 
about its character which find expression in most state government and 
public administration texts. 

"bat then is the appropriate role of a Secretary rsf ':tate? Asks Havel: "Should 
secretaries perform a wide variety of miscellaneous duties or should they be rest-rioted 
to essentially clerical and recDrd-keeping tasks? Should their responsibilities include 
service on ex officio and statutor.Y boards whose duties are basically unrela~d to their 
mJlin functions? 'ihOUld they be policy-makers or policy executors, or both?" 

Acknooledging variations on a theme, Havel characterizes the positionS on the 
proper role as fallil1(, lotithin two camps tdti.ch he designates as lSitimists on the one 
hand and prag1l18.tists on the other. In the le~iti.m1st camp, he generallzes, arepriJuri.J.y 
students of state gaver1'll1ent; in the pragmatist camp are govemment officials, 
legislators, and politicians, "who are less concerned with the theory of administrative 
integration than tdth the solution to immediate, and often pressing, ,overnmental problems," 

In the legitimist view, the secretary should be chief clerk of govemment, a 
secretary in the dictionary definition sense, the JIl8intainer of official recoNs. 8a;ys 
Havel. 

Legitimistf; would curtail the various non-clerical and non-custodial� 
activities of secretaries of state am. cont111e them to relatively simple� 
and routine tasks. The secretary would be reduced, in essence, to an� 
amanuensis for the state executive. lI1s office would cease to be� 
funct1 onally eclectic-the recipient of duties haphazardly, irrationally,� 
or sanetimes even H'himsically assigned by state legislatures. Instead,� 
they t-lould restructure the department of state so that its functions� 
would be more closely interrelated. Such a department, exorcised of the� 
spirit of amalgam, wculd, they content, follow the classical textbook� 
description of a well-integrated, co-ordinated, and efficient service� 
agency for state administrators.� 

Pragmatists,. on the other hand, vim'T the secretary of state as much more than a chief 
clerk. To them the office is a logical. place to assit:,n diverse duties, often on a 
temporary basis, and the tests they rely upon for secretarial. performance are effective
ness and usefUl&ess. 

Again, in summary, Havel points out: 

"Despite their disagreement over the metits or shortcaniI1{:;s of the present� 
structure and operat1on of state departments of state, most legitimists and� 
pragmatists agree that the secretarial office doew perform a wealth of� 
unrelated tasks. Adherents of both positions recognize that secretaries of� 
state must canmonly divide their time tletween their duties as secretaries� 
and their responsibilities as members of ex officio and statuto17 boards.� 
They acknowledge the poUcy...making aspects Ol tbe secretarial positian in� 
some states,--althoU@;h they may not coocur on the significance of the� 
decision-making auth1:JD1ty the secretary possesses, But where the two� 
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positions differ most markedly is in their assessment of the appropriate • 
role a secretary of state should play in state covernmental affairs.� 
The legitimists would like to diminish the secretarial role and relegate� 
this official to the classification of chief scribe and archivist for the� 
state•. Conversely, the pragmatists defend the status quo. In fact, some� 
would even increase his stature by granting him additional duties and� 
accentuating the tendency to make his office a holding company for inchoate� • 
public programs. It is hardly surprising, then, to find that suggestions� 
for improVing the structure and operation of state secretariats commonly� 
reflect the conflicting perspectives of the legitimists and the pragmatists."� 

Constitutional revision caamissions, governmental reorganizCl.tion canmittees, and 
others have considered a variety of proposals for altering the relationship of the secretar •i
of state to the governor and to state government. Studies early in the century called 
for abolition of tho office. Hore recent proposals aclmowledge the impracticality and :
undesirability of such an approach, but call for administrative reforn. The method of 
selecting the secretary "has been the subject of one of the most persisting debates I
relating to the secretarial office," writes Havel. He notes,"0tle of the major arguments 
advanced in favor of the popular selection of the secretary of state is that his office • 
has more policy maldnt, authority than commonly recobnized, particularly in the important 
areao of elections, corporation regulation, securities, and professional licensing." 

There is apparent greater continuity in office for elective secretaries than for 
appointive secretaries, and the proponents of an elective secretariat use this premise 
to argue that the elective office stafZ is hence a more stable one. The fact is also 
cited by propoaents of popular election "as an important asset to a viable two-party 
system on the state level." Finally, direct popular election, say its supporters, 
serves an educational function in that election provides an opportunity to inforn the 
electorate of the functions and pO\·rers of the office. 

•Propoaents of an appointive secretary have argued thatl (1) an elective official 
may decrease executive efficienty and hannonyJ (2) apathy tOt'iards the nature of the 
job canplicatas an intelligent and rational choice between contenders; (3) the relatively 
lOl'i remuneration does not compensate for the high costs of campaigning; and (4) the 
duties of the office are essentially routine, clerical, and not of a policy-making 
nature. The points made by the reppective sides in the debate over election or ei 
appoi,.ntlllent are typical of the points made in discussions of whether any executive 
officer other than the Governor should be appointed or elected. The basic difference I 
in the debate as it affects the secretary of state is the view of the office as ministerial 
or policy making, and the nature of functions Hlth 1<1h1ch the office has been tradition~ 
ally endowed in any particular jurisdiction. 

•.~tatus of the Secretarz of State in other States. 

Of specific interest to members of this Cammittee is the status of the secretary of 
state in other states. l1hat are the pet-rers and duties that attach to the office else
where? Haw specific are the constitutional provisions on this point? 

•.In 38 states the secretary of state is an elective office. In the six states of 
Delaware, Haryland, New 4ersey, Net·r Yorlt, Pennsylvania and Texas, the office is filled 
by gubernatorial appointment. The legislature chooses 'l:,he secretary of state in Maine, 
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New Hampshire and Tennessee. Alaska has no such office. In that state by statute,� 
the Lt. Governor has elections functions, includiIli a<hi.nistrative supervision and� 
appointment of local officials.� 

Most state constitutions have very 11ttle to say about the functions of the sec�
retary of state. The Illinois constitution of 1870 was typical in this regard. The� 
only specific responsibility which it conferred upon the secretary was to preside aver� 
the house of representatives until a temporary presiding officer t.,as chosen.� 

·~ect1on 16 of Article 5 of the Illinois COl18ti tution of 19n sounds much like the 
carrparable provision of the Ohio Constitution of 1802 and is cClll1lonly worded to the 
provisions in other states. It reads t 

The Secretary of ~tate shall maintain the o.fficial records of the acts of 
the General ~ssembly and such official records of the Executive branch as 
provided by law. Such official records shall be available for inspection 
by the public. He shall keep the Great Seal of the State or Illinois and 
perforn other duties that may be prescribed by law. 11 

The Illinois provision regarding the '"'-ecretary of~tate is general and allONS the 
legislature to prescribe the powers and duties of office. Presumably, these exclude 
an extensive elections function because of Article III, C\ection, of the Illinois 
Constitution, which readsa 

II A State Board of ~"J.ections shall have general liupervision aver the 
administration of the reListration and election laws throughout the State. 
The General Assembly by law shnll determine the size, manner of selection, 
and canpensation of the ~oard. No political party shall have a majority of 
members on the board. II 

Virginia is another state that constitutionally recognizes a state board of 
elections. Section 2 of Article 5 of the Virginia Constitution of 1911 provides in 
part as fo1lCMs2 "The Governor shall be elected•••Ileturns of the election shall be 
tranSlllitted, under seal, by the proper officers, to the ~)tate Board of Elections , or 
such other officer or st,ency as may be designated by law••• " Section 8 of Article II of 
the same Constitution proVides for three-member electoral boards in each county and 
city. 

In an election law guidebook, published by the Uni.ted States Superintendent at 
Documents, January 1, 1910, appears a .'3ummary of Federal and State Laws Regulating the 
Nomination and Election of United States Senators. lllthough limited to the elect:1on of 
federal officers, the SUJIIIlQry does reveal to SCIlla extent the large role played by state 
secretaries of state in the elections area. I nearly all installCes 1IOJII1nating papers 
and petitions are filed with amfees where required are payable to the Secretary of 
State. J'.:xceptions are: HaWaii, where the Lieutenant Governor is the recipient; 
Indiana, where naninating petitions are reportedly tiled with the Governor, although 
expense reports go to the Secretary of ~tate; North Carolina, where the State Board 
at Elections is named (a body recently tranSferred by statutory reorganization to the 
Department of> the Secretary of state" Oklahana, ~.There the~ate Board of Elect10D8 1s 
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named) nnd TerulCssee, uhich des!; nate~ the tatp- Loard of _~lections Commissioners as the� 
office in uhich fiUrlLs are to be nade.� 

In Oklahana, the State Elections Board is a creature of statute and is not named 
in the Constitution. The Oklahana Constitution of 1907 provides for a Secretary of •State and provides for his duties in the following familiar tems: 

Sec. 16, Art. 6. The ~ecretary of State shall keep a register of the� 
official acts of the Governor, and when necessary, shall attest them and� 
shall lay copies of the same, together with copies of all p~ers relative� 
thereto, before either house of the legislature when required to do s:> 0� •He shall also perfom such ather suties as shall be prescribed by law. 

The Arizona Constitution of 1910 states 2 

l
~ec. 9, Art. 5. The powers and duties of the secretary of state, state� 
treasurer, attorney general, and superintendent of public instruction shall� •be as prescribed by law.� 
Sec. il, Art. 5. The returns of the election of all State officers shall� 
be canvasse'" and certificates of election issued by the Secreta.r,y of State,� 
in such manner as may be provided by law.� 

In Tennessee the Secretary of State hQf, from the inception of constitutional •government in that state, been chosen by the legislature, ani the State Board of Election 
Canmissionere, referred to in the summary above, is established by statute. The 
Secretary' e duties under the Const! tution are the subject of Section 17 of Article :3, 
which provides in part that "he shall keep a fair register of all official acts and 
proceedings of the Governor ....and shall perform such other duties as shall be enjoined 
by law." • 

The functions of an appointive Secretary of State in lIaryland are govenled by 
Section 22 of Article II, reading: 

The Secretary of State shall carefully keep and preserve a record of all� 
official acts and proceedillt;s, which may at all times be inspected by a� • 
committee of either Branch of the Legislature; and he shall perform such� 
other duties as may be prescribed by law, or as may properly be]J)Dg to his� 
office, together wi.th all clerical duty belonging to the Executive Dept.� 

The Hichigan Constitution of 1963 removed the auditor general and state treasurer as .1elective officers and provided for their appointment. It also added a Model state 
Constitution kind of provision in'3ection :3 in Article 5 that. 

The head of each principal department shall be a siIlt,le executive unless� 
otherwise provided in this constitution or by law. The single executive heading� 
principal departments shall ire lude a secretary of state, a state treasurer, and� 
an attorney general. -hen a sil'J€;le executive is the head of a principal� 
department, imless elected or appointed as otherwise provided in this� 
Conet!tution, he shall be appointed by the Governor by ani with the advice aD:i� 
consent of the senate" and he shall serve at the pleasure of the governor.� 
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By statute in Hichigan, liThe secretary of ~tate shall be the chief election 
officer of the state and shall have supervisory control over local election 
of officials in the performance of their duties under the provisions of 
this article." Mich. Camp. Laws Anno .sec. 168 0 21 

• Prior to 1966 the California Constitution provided in ~ection 18 of Article 5 that 
the Secretary of State "shall keep a correct record of the official acts ot the 
legislative and executive departments of the goverment and shall, when required, 181' 
the same and all matters relative therero, before either branch of the legislature, and 
shall perform such other duties as may be assigned him by law." The const1tutioaal 
provision was repealed on November 8, 1966 and incorporated verbatim into the statutes

• of California as part of its GoverIl'D8ntal Code. 

In the fairly recent constitutions of Connecticut (1965) and Florida (1968) 
provision is made for the secretary I s functions in the following terms. 

Conn. Canst. Art. 4, Sec. 23. The secretary of state shall have the safe

• leeping ana custOdY or the public records and docpments and particularly 
of the acts, resolutions and orders of the ~eneral assembly, and record 
the sameJ and perform all duties as shall be prescribed by law. He shall 
be the keeper of the seal of the state, which shall not be altered. 

Fla. Const. Art. 4, Sec. 4(b). The secretary of state shall keep the records

• Of the orrici81 acts of {Jie legislative and executive departments. 

• 

A review of state constitutions reveals that where duties are constitutional.l7 
prescribed, the provisions are extremely general, with further duties to be such as are 
prescribed by law in many instances. In none discovered is he specifically designated 
as chief elections officer, yet in most states he fulfills statutorily imposed duties 
in this area. 

• 

• 

•� 
1 James T. Havel, The Office of State Secreta~ of State in the United States, Gavt.� 

~esearch ~er1es No. 36.� 
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nhio Constitutional ReVision Commission 
'Legislative-Executive Committee 
l1arch 12, 1973 • 

The Auditor of State 

Three proposals are attached dealing with the Auditor of State as a consti • 
tutional, eleetivo office. They are: (1) retain tho office as a constitutional, 

elective office lIith no change except to change the title to Auditor General; 

(2) retain as in (1) and add a general lescription of duties (post-audit); • 
0) abolish the office as constitutional, elective office. 

• 

•� 

•� 

• 
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Auditor of ~tate: DRAFT no. 1 

ARTICill TIl 

Section 1. The €executive department shall consist of a governor, 
lieutenant governor, secretary of state, auditor G¥.NERAL, treasurer 
of state, and an attorney general, who shall be elected on the first 
.Tuesday after the first Monday in November, by- the electors of the 
state, and at the places of voti~ for members of the general assembly. 

This draft,,"ould retain the office as a constitutional, elective office 
and change the name to "Anditor General." 

Camnent: The office of aud!tor was created in 1797 when the first legislature 
of the Northwest Territory established "Auditor of Public Accounts" for the pur
pose of assuring "legality and propriety" of telTitorial accounts. It was pre
served by the Constitution of 1802, which pravlded in Section 2 of Article VI 
that the state treasurer and auditor should both be triennially arypalnted by 
joint ballot of both houses of the legislature. Under the Constitution of 1851, 
the auditor or state became an elective official, and of the six officers CClll

priaing the executive department, the office of auditor Has the only one oiven a 
four as opposed to a two year term. 

Extensive discussion on this point is recorded in the Debates of the Con
sututional Convention of 1850-51. '!'he duties attached to that office were 
called "canplex," "complicated,1l and "intricate," and "capable of being performed 
only after stut\'Y and experience. 11 The argument for a long tem was said nat. to 
apply to the treasurer, and several speakers argued for a distinction between the 
tem for auditor and those of the l1 0 ther ministerial officers" named in the 
section. 

The present state auditor has argued that the most compelling reason for 
keeping the auditor's office as a constitutionally elected one is based upon the 
theory of separation of powers within the executive branch--Le. having an inde
pendent auditor servesto check on the fiscal operations of the executive branch. 

Removal of the auditor as an elective official would be difficult to sell to 
the public. Having been designated by state as Itchief accounting officer of the 
state ll the auditor is regarded as the Itwatchdog or the treasury.1I It is a popular 
view that the presence of an independently elected auditor provides a valuable 
means of checking on the legality of public expenditures and the honesty or public 
officials. 

Desides acting as a type of check and balance within the executive depart
ment, the continuation of elected officers prov1cles steryp1ng stones of experience 
for prospective candidates to higher offices. 

2 
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AUditor of State Draft boo 1 p. 2 

The Canmittee favors changing the name nf Auditor of state to Auditor General 
to imply that the duties of office are not limited to pre-audit actinties--i.e. 
the approval and "erification of vouchers and statements and the issuance of 
lrTarrants or orders upon the treasurer to issue funds-but embrace post-audit 
activities--ascertai.ning that money has been spent for the purposes intended. It 
recognizes a gro""Ting emphasis upon eJ[) ausion of public auditing programs to include 
not only the fiscal review process bpt the additional elements of compliance 
conformation and performance auditing. These terms are used and explained byaa 
representative of the Truited States 1fice of the GAO in a recent article apnearing 
in the publicatiou, ~tate Government. Compliance conformation, 'Trites Hortimer 
A. Dittennofer, is a determination that the will of the legislature has been 
follOl4ed. TJnder performance auditing, he sa;ys, the auditor determines the effic
iency and effectiveness of the state's operations, as 11e1l as fa! thful adherence 
to legislative policy declarations. The alC:litor establishes that the decision 
maker assemL1ed adequate intelligence before ma1d.ng spending decisions, that 
alternatives l-TerC cotlsidered, and that the decision was in compliance uith ort:.am
zational objectives and goals. 

Lermis fI. Knighton, professor at the Graduate ;;chool of Business Admi~stra
tion at the Univernty of Texas in another recent issue of State lioverment says 
that "the audit of executive activities and state programs must clearlY 60 beyond 
a statement that funds t-Tere spent legally and honestly and must include an examin
ation and report of the manner in which executive officials have discharged their 
responsibility to faithfully, efficiently, and effectively administer the programs 
under their di.rection.1\ 

l'he chaIlLe of name, however, would not prevent the legislature from changing 
the Auditor's present duties--either, as same have suggested, making his duties 
exclusively those of a post-audit nature since pre-audit is a duplication of func
tions performed elsei'1here--or, as others have suggested, creating a separate 
auditor post accountable to the general assembly. 

lrIortimer A. Dittenhoi'er, nls Auditing a FO!.lrth Power," 43 State Government, 179, 
18~ (~ummer, 1970) 

2Lennis 1't. KLdghton, "The Case for a Legislative Post Auditor," 43 State Govern
ment 265, 269 (Aut. 1969) 

3 

1300� 

• 

• 

• 

• 

• 

• 

• 

•� 

•I� 



•� 

Auditor of State: DIlAFT No. 2 

• 
ARTICLE III 

Section 1. The executive department shall COh8i:st o£ a governor, lieu

•� tenant governor, secretary of state, auditor GE1JERAL, treasurer of state,� 
and an attorney general, H'ho shall be elected on the first Tuesday after 
the first ltonday in havember, by the electors of the state, and. at the 
places of voting for members of the general assembly. 

To be added to Section 1 (or els:JWhere in Article TIl): THE AUDlT<R GENERAL'

• SHALL ~.IFY THAT ~'·10NEYS A" ':PRO"RI\TED BY TW' GEHERAL ASSE1BLY ARE SPENT 
ACCORDING TO LAF ANl SHALL HAVE SUCH FURTFFlt PCWERS AN n DUTF'S AS ARE 
PRESCRIBTD BY LA1'T. 

This draft recommends retention of the office of auditor (with name change 
to indicate post-audit functions) as a constitutionally elective office, coupled

• with a statement of duties to insure that the scope of the duties of the auditor 
general be responsive to new trends in public audi. t controls. 

• 
Included in this report are the provisions of sane recent constitutional 

revisions governing the state audit function in (;onnecticut, Florida, Illinois, 
Michigan, anu Virginia• 

By constitutional amendment adopted November 1, 1912, the state at Kansas 
eliminated both auditor and treasurer as constitutionally elective officials. 

• Canment: The current holders of executive offices iu Ohio expressed the view 
that a constitutional statement of duties pertaiId.1g to executive offices mould 
be 9.1pplied for all or none 01' the current offices. The auditor of state made 
the folloHing suggestio. for constitutional language pertaiiiL.g to the duties at 
his office: 

• 
liTHE AUDITOR OF STATE srfALL BE TH~ CHIEF ACCOUNTING OFIi'ICER. NO ASSETS 
SHAT.L BE TRAHSFERR.1ID INTO OR OUT OF THE STATE "'REASUR! r:XCEPT UPON 
HRITTEN PAY.IN onDER OR lTARRANT OF THE AUDITOR OF STATE. HE SHALL KEEP 
FULL ACCOUNT'; OF Al.t A$SE:!'S III THE TREASURY, (tLL TT1AH~ OF ,f)uGH ASSETS, 
AND CF AU. tt,DPROPRIATIONS MADE BY T~ GEl-ERAL ASSE!1BLY. 

• "HE SHALL BE TIr; CHIEF INSPr:GTOR AJ. D SUPERVISOR OF PUBLIC OT"'iiCES, WHO SHALL 
INSPECT BIENNIAT.LY ANi) StJpr;RVI,cn!: THE ACCO TNTS AID 1:1P,PffiTS OF ~7T'.RY ,'1TATE 
OFFICE, ~'T'AEE IiiS'T'IrrrTI'1N, TAXI1!G DISTRICT AND PUBLIC INSTITUTION HITHIN 
THE STATE. HE I1AY SUP'1WISE THE EXP-1.DITURE F ANY PUBLIC M~EY BY ANY 
ORGAl·!IZATIOO lCCEI~rrNl1 SUCH FUNDS F01 ITS UAE. If~ '.AY ~'1--;SCRIBE A TJ1'lIFOUt'I 

• 
METH<D OF ACCnm'lTING AND RT'QUIRE SUCH DOCtJMP1JTATION AS HE lEEac; NECESSllR Y 
IN ORnER TO ADEOUATELY SUPERVISE TTm HANDLING OF ALL PfJBIIC HONEY AND PROPFMY. 

4 
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Auditor of State: Draft 2 p. 2 

• 
"W~ STTAT..J. BE THl~ cus'~n;)IAN '1F PUBLIC T.JLl'lD fiLCO' 'DS, WHO SHALL KEEP ALL� 
DIlJ1JMf.NTS RELATING TO THE sunv-;r OF PUBLIC Lit'J OS 1rIITHIN THE STATE HADZ� 
BY T~ GOVERNlIENT OF TW UNITED STATES ()R ANY AGENCY THEnEOF.1I� 

It is the opinion of the Canmittee that the su~~ested language is much too 
specific. It is essentially statutory in nature. The final paragraph, having • 
to do with public lands, is clearly a matter for legislative disposition. 

• 

•
I

• 

• 

• 
i 

•� 
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Auditing function in selected state constitutions 

CONNECTICUT - Constitution of 1963 - treasurer and comptroller are elected. 

Art. 4, Sec. 24. The comptroller shall adjust and settle all public accounts 
and demands, executive grants and orders of the general assembly. He shall pre
scribe the mode of keeping and rendering all public accounts. He shall, ex 
officio, be one of the auditors of the accounts of the treasurer. The general 
assembly may assign to him other duties in relation to his office and to that of 
the treasurer" and shall prescribe the maImer in which his duties shall be per
formed. 

The ConnectiOlt provision relative to the elective treasurer is: 

Art. 4, Sec. 22. The treasurer shall receive all monies belongiiJ8 to the state 
and disburse the same only as he may be directed by law. He shall pay no warrant, 
or order for the disbursement of public money, until the same has been registered 
in the office of the comptroller. 

FLORIDA - Constitution of 1968 

Art 3,'lec. 2. '.I.'he legislature shall appoint an auditor to serve at its pleasure 
\-Tho shall audit public records and perform related duties as prescribed by law' 
or concurrent resolution. 

Art. 4, r;ec. 4 d. The comptroller. shall serve as the chief fiscal offiLer of 
the state an(l shall settle and approve accounts agaiiJ.Bt the state. 

Art. 4, Sec. 4 c. The treasurer shall keep all state funds am securities. He 
shall disburse state fundr: only upon the order of the canptroller, countersigned 
by the governor. The governor shall countersign as a ministerial duty subject to 
original mandamus. 

ILtINOIS - "'onstitution of 1970 

Art. 8, Sec. 3 (a). The veneral Assembly shall provide by law for the audit of 
the obligation, receipt and use of pUblic funds of the ~tate. The General Assembly 
by vote of three-fifths of the members elected to each house, shall appaint an 
Aur1itor General and may remove him for cause by a silTlilar vote. 'the Auditor 
General shall serve for a terrt of ten years. His compensation shall ~ established 
by law and shall not be diminished, but may be increased, to take effect. during 
his term. 

(b). The Auditor General shall conduct the audit of public :funds of the 
f;tate. He shall make additional reports ani investigations as directed by the 
General Assembly. He shall report his findings and reccmmendations to the General 
Assembly and to the Governor. 

6 
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Auditing function - selected state cOLstitutions - p. 2 

Consti tutional commentary to the new Illinois provision points out: 

"Section 3 has no counterpart in the 1870 constitution. This [,ection 
provides for ad Auditor Ueneral to perfonn a post-audit function. 
This officef Will perfonn functions Hhich complete the cycle under 
which the major elements of fiscal management are allocated between 
the Lugislative am Executive Branches. The Comptroller and the Governor 
are primar;j:ly, ,responsible for internal fiscal controls within State 
government. Ihey perform a pre-aud!t of expendi tures. •• The .nuditor 
Ueneral, under this Section, has the authority and responsibility to 
assure that funds have been expended for the purposes int)nded by 
the General A.ssembly. 'l'he post-audit function is placed under the 
control of the General Assembly. 

IlICHIGAN - <'onstitution of 1963 

Art. 4,';ec. 53 - The legislature by <l. majority vote of the members elected to 
and servLJg in each house, shall appoint an 'auditor f!,eneral, who shall be a 
certified public accountant licensed to nractice in this state, to serve for a 
tenn of eight years. He shall be ineligible for anpointment or election to any 
other public office:' in this state fran uhich compensation is derived while serving 
as auditor general and for two years follmdng the tennination of his service. 
tie may be removed for cause at any time by a tHo-thirds vote of the members 
elected to and serving each house. '.L'he auditor general shall conduct post aud!ts 
of financial transactions and accounts of the state and of all branches, depart.
ments, offices, boards, canm1ssions, agencies, authorities and insti. tutions of 
the state established by this constitution or by law, and performance post audits 
thereof. 

VITWINIA - Constitution of 1971 

Art. 4, Sec. 18. An Autitor of 'ublic Accounts shall be elected by the joint 
vote of the t\-to houses ofthe Lieneral Assembly for the tem of four years. His 
powers and duties shall be prescribed by laue 
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Auditor of State: DRAFl' No. 3 

• ARTICLE III 

• 
Section 1. Thr) executive department shall consist of a governor, lieu
tenant tovernor, secretary of state, treasurer of state, and an attorney 
genoral, H~ '0 shall be elected on the first Tuesday after the first i ionday 
in l~ovember, by the electors of the state, and at the places of voting 
for memlJers of the general assembly. 

This draft abolishes the office of auditor as a constitutionally elective 
one. 

• Camtentl The duties that have attached to the office are departmental in function. 
The General Assembly should make the detennination as to how auditing is to be done 
and provide for an official, board, department or commission to do it. 

• 
The pre-audi. t function is purely administrative and by its nature could 

be handled by the state department of finance. Post-auditing-to insure that 
moneys were expended for the purposes for which they were appropriated and to 
judge over-all perfo:nnance--ought to be done by an officer responsible to the 
legislature, v1hich appropriates the funds. 

• 
The Hodel State Constitution ~.,ould constitutionally require the state legis

lature to appoint an alditor to conduct post-audits as prescribed by law and report 
to 1he legislature and to the govemor. The CCE'littee is impressed With its 
drafters t rationale: "In View of the tremendous brat·7th of state expenditures over 
the past hali"-centur,y, the post-audit function has becane a necessity. The post
audit function is crucial not only to insure honestly amOIlt. administrative 
officials, IJut also to insure that officials of the executive branch have made 

• their expenditures in line Nith policies established by the legislature. n 

There is merit tr lJennis Knighton's response to the assertion that the audi
tor of staLe should be totally independent of both the executive and legislative 3 
branches of government and not subservient to the pressures of either. He arguesl 

• Itlf an auditor is appointed by the ;:.egislature, he may be subject 

• 

to pressures fran individual legislators or fran legislative Call

mittees to engage in practices and pursue policies that are not in 
keeping ld. th the standards of good audit1ng. To avoid this problem.. 
some States have successfully used joint, b1.-partisan legislative 
audit committees to coordinate the work of the IUditor; and laws have 
been passed prohib1tir~ aqy legislator or administrator fram inter
fering With the hiring of audit staff or the conduct of audit wo.k. 

•� 
"A similar polltical problem eXists in the case of the elected auditor..� 
one that may be even more dangerous. Una cannot be elected to office� 
unless he is lcnmm by a majority of the voters and unless his name is asso�
ciated l'Iith a cause or issue thClt the voters find appealing. Consequent17,� 
the auditor must make news by the things he does, or tl'e people in the next 

8 
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•� 
Auditor of State - Draft 3 p. 2 I 

• 
election may assume that he has done nothi~. Thus, t~re is consider
able incentive to blow small problems into major scandals and to trumpet 
audit recoveries, deficiency findings, and other evidence of malpractice 
on the part of state officials as being the measure of the value of the 
audit. This prac tice is comparable to a police department trwnpeti ng 
the number of arrests as the measure of effectiveness of its ,.,ark when in 
fact its primary public duty is to deter or prevent crime. Similarly, the 
most beneficial aspects of an c:.udit are not those items normally reported 
in news accounts, but the quiet reinforcement of management and legislative 
controls, the inducement to good management practice, an ,1 the promotion of 
excellence in adndnistration. An elected auditar, however, is too often • 
likely to find this l-Jork unappealing, as it seldom makes good news copy. It 

Another weakness in the elective system, according to Knighton, is the matter 
of canpetence. He asserts that real progress in audit ''fork is being made in such I 
states as California, Hichigan, Hisconsin, Florida, Illina1s, and others Where a I 

legislative post-aUdit program has been adopted am headed by a c<JIIPetent, experi- • 
enced and professional auditor. "Professional audits are conducted by professional 
men, and the surest ",ay to have a professional man in charge of the audit function 
is to; appoint him for his professional competence, not elect him for his popularity 
and sex appeal." 

There is further reason for removing the auditor fran the ballot. "i'he amount • 
of state budgets and procedures of fiscal control have changed drastically since 
1851. Freezing a particular pattern of control into the constitution is inadvisable. 
The legislature ought to be free to try different formulations of financial con
trols. 

At the present time, the state audi.tor is disbursement officer for state • 
warrants, but his audit related duties, being restricted to pre-aUdit, are minimal. 

3Lennis Knighton, "Is Auditing a Fourth PO\-Jer? No," 43 State Government 258, 262 
(Autumn, 1910) • 

• 

• 
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CJ1io Constitu'tiional ReV1sion Canmission 

• Legislative-Executive Canrnittee 
March 12, 1913 

The Treasurer of State 

• Three proposals for dealing with the office of Treasurer of State are attached. 

They are: (1) retain the otfice as a consitutional, elective office; (2) retain the 

office and add a general description of duties to the Constitutionj (J) abolish the 

• office as a constitutional, elective office. 

•� 

•� 

•� 

•� 

•� 

•� 
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Treasurer or Statet DRAFT No. 1 

ARTICLE III • 
Section 1. The executive department shall consist of a governor, lieutenant 
governor, secretary of state, auditor of st., treasurer of state, and 
an attorney general, who shall be elected on the first Tuesday after the 
first ~lond~ in l-.ovember, by the electors of the state, ald at the places 
of voting for members of the geMral assembly. 

canment: 

This draft proposes that the elective office of the treasurer of state be 
retained in tho Constitution. Its ratioHale for calling for no change in the •present constitution is based upon the philosophy that no change should be made 
unles8 it has been demonstrated to be a iJeneficial or necessary one. 

The Legislature has always prescribed the p<l'1ers and duties that attach to 
the office of the treasurer, and the Committee sees no reason to depart fran this 
practice by attempting the virtually impossiule task of making a general state •ment of duties in the fundamental law that might serve little but to restrict the 
general assembly in its future co.!sideration of the office. "Despite the 
assurance that the legislative power is plenary in the absence of specific con
stitutional limitations •••courts tend to offset the legislative effort in many 
cases by a narrow rearng of the statutory languBf.;,e and the constitutional fonnu
lae which may apply.1I ~ 

The Committee feels further that no compelling reason exists to designate 
the office of treasurer as one that should be responsible to the governor. The I 
functions of the office are such that the governor has no reason to exercise con ! 

trol in their execution. The treasurer under such 8 viP'\· !'!hould continue to be 
responsible to the people. • 
INote, "Idaho Constitutional Revision: 1\-10 Views," 7 Idaho L. i1ev. 87 (1970). 

• 

• 

• 
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Treasurer of ~tate: DnAPI' No. 2 

A7lTICT.E IIT 

Slction 1. The executive department shall consist of a {;,overnor,� 
lieiltenallt bovernor, secretary of state, audi. tor of state, treasurer of� 
state, and ill! attorney t-,eneral, who shall be elected on the first� 
T'uesday after the first Monday ii. !~ovember, by the electors of the state,� 
and at the places of voting for members of the geHeral assembly.� 

To be added to Secti"n 1 (or elsewhere in Article III): THE TRI'~URER 
OF STATE ::HALL n~ CUSTODIAN OF ~~'JL TAXTS COI.I.mTED BY THE STATE, AN,) OF 
SUCH CYrHER FUNDS AS llAY BE PROVIDr;D BY tAl!. THE TREASURER SHALL HAVE 
SUCH 0I'J-mR Pl1'T;RS AND OOTIES AS ARE P10VIDm BY LAU. 

This draft retains the elective office of treasurer of state in the Con
stltut10n, Hith the add1 tion of a statement of duties, as set forth above. 

C011II'lent: The present '!'reasurer of ,l)tate has expressed dissatisfaction to this 
eommtttee about the fact that the Constitution fails to contain a ~eneral state
ment of duties that pertain to the office. The present holder of office has 
suggested languag~ to the Camnittee, not to increase the scope of the Treasur.er 
to any large rlegree, she says, but "for the purpose of correcting a previously 
existing void in the Constitution, having to do with a clear cut method of 
handling and accounting for the moneys of the taxpayers of the State of Ohio. II 

The provision Buggested by Treasurer Donahe.y is as follows: 

"The Treasurer of the State shall be the custodial of all state 
moneys, to Whom shall be paid all state taxes levied by the General 
Assembly of Ohio, anrl shall bc.~ custodian of, anrl to whom shall be 
paid, all premiwns, license fees, rotary funds, depoei tory funds, 
and any special accounts not otherwise mentioned herein end any 
moneys by any at,ency of the 'Jtate of Ohio that is supported in whole 
or in part by al\Y anpropriation out of the General Revenue Fund or any 
other funi by the General Assembly of Ohio, and shall be fully 
accountable for the same." 

In a presentation of the provision to the Canmittee, 11rs. Donahey'S repre
sentative added that it Has the treasurer's position th~t there should not be any 
constitutional revision having to do \-d.th the treasurer's affice unless there is 
a similar delineation pertaining to other executive aff;l.cers. 

The Camnittee is of the considered opinion that the proffered provision is 
overly detailed. It contains references to matters of a transitory nature, 
better left to the general assembly to act upon, as exigencies require. 

3 
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Treasurer of State t DnA"'iT no. 3 

ARTICLE III •
I

, I
,Section 1. The executive department shall consist of a governor, I 

lieutenant governor, secretary of state, auditor of state, and an I 

attorney general, 1-1ho shall be elected on the first Tuesday after 
the first Honday in November, by. the electors of the state, and 
at the places of voting for members of the {o,eneral assembly. 

Article III establishes the elective office of treasurer of state and i 
contains no general d;scription of the duties of the office. I 

I 
i 

This draft eliminates the constitutional status of the treasurer of state 
as an elec,tive official. It favors enabling the general assembly to provide for 
a qualified anpointive official to assume responsibility for operating the state 
treasury and supervising investments. 

Canment: In 1851 \-Then the office of the treasurer of state "las established as I 
I

an elective one, no one questioned the \-lisdom of creating six elective offices 
in the executive department--or at least there is no recorded debate upon the • 
subject. The Convention accepted the report of its cormnittee on the executive 
department 1'i.th little recorded division, :and ccmni.ttee proceedings are not 
available. Like many another convention of this era, its pro<.:eedings do not 
evidence serious thO%ht by the delegates of the purpose, function, and structure 
of the executive department. The principal issue over t.,hich there was debate 
concerned the length of term for executive officers. Under Ohio's first c0nsti • 
tution both treasurer and auditor were selected triennially. There was con
siderable objection voiced over reducing tho auditor's term, and it was subse
quently increased from twn years in the original draft to four years in the final 
one, to accord ~dth biennial sessions. 

•However, politically independent executive officers fragment executive 
control, "render fulfillment of {;ubernatarial responsibility subject to the con
trol of other executive officers, and make fair and intelligent citizen assessment 
of executive branch responsibility impossible. ,,1 Both modern and model consti
tutions have reduced the number of constitutionally elected officials. 

•The treasurer is clearly an administrative official only--with no policy 
forming discretionary pOHers. Fiscal functions prrfonned by the treasurer of 
state and by the auditor of state in the performance of his internal pre-aUdit 
duties could be integrated within the department of finance. 

1John J. Flynn, "Constitutional Difficulties of Utah's Executive Branch and the 
Need for nefom," 1966 UtaJa L. 1ev. 351, 355. 

.. I 
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•� 
Constitutional Revision Commission 
Legislative-Executive Committee 

March 12. 1973 

•� The Secretary of State� 

The Committee has considered: (1) retaining the office of Secretary of State 

as a constitutional. elective office; (2) retaining the office of Secretary of State 

•� as an elective office and adding to the Constitution a general description of the� 

duties of the office, particularly those relating to elections; (3) abolishing the� 

office of Secretary of State as a constitutional, elective office. Attached are� 

..� proposals to do these three things, together '1ith a commentary supporting and setting 

forth the rationale for each, for committee consideration and action at its next 

meeting. Also attached is a proposal to repeal Section 8 of Article XV, and a copy 

•� of a letter from the Secretary of State supporting this proposal.� 

A fourth possibility uith respect to the Secretary of State is not given here,� 

because the Committee discussion did not indicate any clear preferences for this.� 

•� It wou14 be to retain the office 88 a conatitutional office but not an elective one. 

The qu~stions posed by this approach would be: would the legislature have complete 

respon~lbillty for providin3 for the office and its duties or should the Constitution 

•� specify duties and a180 an appointing authority? 

•� 

•� 

• 
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Secretary of State: Draft No. ~ 2. • 
ARTICLE III� 

Section 1. The executive department shall consist of a governor, lieutenant governor, 
secretary of state, auditor of state, treasurer of state, and an attorney general, who 
shall be elected?on the first 'L'uesday after the first Honday in November, by the 
electors of the state, and at the places of voting for members of the general assembly. 

Article III establishes the elective office of Secretary of State. It does not 
contain any general description of the duties of the office, not does any other con
stitutional provision contain such a discription. 

This draft makes no change in the constitutional elective ·status of the office •. 

Comment: Under the Ohio Constitution, the Secretary of State has a number of 
specific duties pertaining to elections--in reGard to laws submitted by referendum: 
petition and proposed laws and constitutional amendments--and, by virtue of statute, 
has num~rous responsibilities that have elevated the position to one of a policy 
making level. Perhaps originally viewed as a purely ministerial or clerical post, 
under duties prescribed by the Ohio Constitution of 1802, the office has long since 
evolved into one whose duties go far beyond that of a mere keeper of official records 
and documents. 

In recommending no change in the method of selection of the Secretary of State, 
one of the major arguments for popular elE-ctlon to the office is recognized--that 
it has ~re policy making authority than commonly recognized, particularly in the 
important areas of elections nnd corporate regulation. The way in which the secre
tar, carries out his statutory duty pertaining to ballot form may, indeed, affect 
the fate of the vote on questions and issues. The Committee takes into account the 
Gtatement of a commentator on the subject that intimate involvement with the admin
istration of elections gives the secretary the I:necessary latitude to make decisions 
of considerable political and policy import." The making of decisions as to whether 
qualifications for incorporation are met and maintained is further indication of a 
policy making role in the executive department of state government. As a constitu
tional member of the apportionment board under Article XI, the Secretary of State 
can wield further influence. The Committee, in adopting the position favoring an 
elective secretariat, takes a favorable attitude toward what one authority has 
described as "the growth of secretarial responsibilities beyond the custodial and 
house-keeping duties which ori3inally constituted the secretary's raison d'etre." 

Furthermore, believing in the general proposition that a definition of the 
duties attached to executive officers has no place in the constitution and is better 
left to legislation, a majority of the Committee endorses no addition to Article III 
to define by way of general statement the duties that inhere in the office or to 
limit the general assembly in this respect. 

The Committee has examined the provisions of both the Constitution of 1802 and 
the present Constitution of 1351, as amended, as they pertain to the office of 
Secretary of State. Originally, the office was one that was filled by the legisla
ture and a general statement of duties was provided. Under the original Constitutioq 
of 1802 the office of Secretary of State was apparently regarded as primarily cleri
calor ministerial in nature. Duties described by Section 16 of Article II of 
Ohio's first constitution were :Ito keep a fair register of all the official acts and 
proceedings of the governor lf and Ifwhen required, lay the same, and all papers, 
minutes, and vouchers relative thereto, before either branch of the Legislature." 
However, the office holder uas also required to "perform such other duties as shall 

•I�

1� 
•� 

•� 
I�
I 

I 
.1 

.1 

.i 

be assigned him by law." 
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• 
The legislature has by statute designated the Secretary of State as chief elec

tion officer of the state. The original legislation affecting the functions of the 
office in this respect was passed in IC92. (89 Ohio Laws 455) The Ohio Secretary 
of State has a number of other responsibilities that have been imposed by law. Ohio 
corporntion laws require that proceed inns for the organization and operation of all 
corporations involve filings in the office of the Secretary of State. The Secretary 
is also chief filing officer under the Uniform Commercial Code. 

• In refraining from attempting a constitutional statement of duties that attach 
to the office the Committee endorses the rule that with respect to legislative powers 
a state constitution is a limitation upon, not source of power, that may be exercised. 
As in most states the Ohio Secretary of State has long exercised an elections function, 
and the Committee endorses the legislative assignment of elections functions. By

• exercisinc such functions the Ohio Secretary of State has been significantly involved 
in a policy making role under a variety of statutory formulations over the years. In 
the Committee's view the Secretary has long served in a capacity that goes far beyond 
that of chief clerk. 

In ceneral the Committee favors le~islative freedom to expand the office as the

• necessities of a particular period require. The Committee finds merit to the 'claim 
"that some official is needed who can supervis~ experimental goverrunental programs 
which are inaugurated on too small a scale to warrant the creation of a new and sep
arate office specifically charged with their administration. II Historically, through

out the United States, it is the office of Secretary of State to which has been as!" 
signed supervisory obligations for miscellaneous endeavors that have subsequentlY

• assumed an importance sufficient to justify their independent status. The Secretary's 
involvement has consequently been temporary. 

• 
Such flexibility is desirable, and the Committee supports the proposition that 

a definition of what officers do has no place in the Constitution and is a statutory 
matter. 

Except as limited by constitutional provisions, it is within the power of the 
legislature to prescribe the duties and powers of .elected authorities, and the legis
lature may increase or diminish such duties and powers from time to time as exigencies 
require. 

• 

• 

• 

• 
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Secretary of State: 1)r.f~,No. 2 I.. 

ARTICLE III 

Section 1. The executive depart~_~ Rhell consist of a governor. lieuto••nc governor, 
secretory of state. auditor of state. treasu,.~'(' of f'tRte ~f"l.n attorney general, •who sholl be elected on the first Tuesdny after the Ursf Bonday in November. by the 
electors of the state. and at the places of voting for members of the general assembly. 

~o be added to Section 1 (or elscuhere in Article III): THE SECRETARY OF STATE 
IS THE CHIEF ELECTION OFFICER OF THE STATE, AND SHALL PERFOPJ.l SUCH FURTHER Pa-lERS 
AND DU'J:IES AS ARE PRESCRIBED BY LAH. • 

Lbis draft adopts the position that the Secretary of State should be elective. 
See commentary attached to Draft No.1. In examining the functions of the office 
and its relationship to state government the Committee has concluded that the Secre
tary should continue to be elected, particularly if the duties of office include 
being chief elections offimr. The elections function constitutes an important func •

I

tion of state government and is an appropriate place to separate executive authority. 

In deciding to retain the Secretary of State as a constitutional elective office 
the Committee chooses to include some General statement of duties that would not 
leave it to the discretion of the legislature as to whether the Secretary would con
tinue to function as elections officer. The basis upon uhich some members of the • 
Committee favor retaining popular selection as a means of choosing the Secretary is 
dependent on whether the office includes an election function~ The general public 
views the oecretary of state as the appropriate judge of the elections system, and 
it is thio element of the job of secretariat that is persuasive support for the po
sition that he should have some independnece from the governor. 

The original designation of SecretQry of State as chief of elections was enacted 
in 1892 and became Section 2966-2 of the early Revised Statutes of Ohio in the fol
lowing form: "By virtue of his office the secretary of state shall be the state 
supervisor of elections, and in addition to the duties n~~ imposed upon him by law, 
shall perform the duties of such office as defined herein. II 89 Ohio Laws 455. The 
Committee favors the language proposed by this draft as more in keeping with con • 
temporary statutory definitions of the powers and functions of the office in other 
states. 

•i

I 

• 

•
I

•I� 
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Secretary of State: Draft No. 3 

• Ar..TICLE III 

•� 

Section 1. The executive department shall consist of a Governor, lieutenant governor,� 
8ee~eeer1-ei-a~ater auditor of state, treasurer of state, and an attorney general,� 
who sholl be elected on the first Tuesday after the first ~wnday in November, by� 
the electors of the state, and at the places of voting for members of the general� 
assembly.� 

Comment: This proposal would remove the secretary of State as a constitutional, 
elective official. It holds the Secretary to be what the name connotes--a position 
that is subservient to the governor as chief executive of state government. 

• 

• The otfice of Secretary of State involves little or no exercise of discretionary 
authority. Most of the duties pertaininG to the office may be described as perfunc
tory. James T. Havel, writing about the office in 1960, reported that the "near 
unanimity of opinion among scholars recording the clerical and basically ministerial 
nature or the functions performed by secretaries of state has continued unabated.••" 
He points out: 

• 

"Those scholars, public officials, and politicians 't-1ho describe 
the duties of secretaries of state as ministerial, administrative, 
and routine generally maintain that the office of secretary is 
essentially a depository for public documents. As an office of 
record, its duties are important, but largely of a housekeeping 
nature. The secretary's responsibilities, they suggest, are so 
closely defined by law, that he is allowed almost no leeway to 
formulate public policy. To them, he is basically a filing 
officer, performing relatively simple clerical functions, execut

•� 
ing directives issued by others • . ."� 

•� 

'?he proper role of the Secretary is that of executing, not making policy. The� 
definition of "Secretary of State" in l1ebster' s Third 1'18\'1 International Dictionary� 
includes the follOWing: "the head of n department of the government of a United� 
States stnte whose miscellaneous duties include the making and keeping of records."� 
Subscribine to this definition, the Coomittee favors removal of the Secretary from� 
policy Linking boards and as chief of the elections function. A few state constitu�
tions establish a state board of elections with general supervision over the elec
tion machinery. Illinois and Virginia are two states with n~1 constitutions that 
do so. ~ number of other states proviLc for aq elections board by statute. The 
Committce prefers the latter course as a more flexible one. 

• 711c legislature can provide for record and publication functions, as well as 
the elections function, in the manner best befitting the needs of a particular time. 

If the Secretary of State is removed as a constitutional. elective office, other 
constitutional prOVisions giving the office par~icular duties and providing for his 

•� election "ould probably have to be amended also.� 
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•� 
Ohio ';on~titutional i1evision Commission 
Legislative-Cxecutive Cam,llittee 
.I iarch 12, 1973 

! 
The Attorney General 

Attache:;d is a proposal to retain the attorney general as a constitutional, 

elective office wi. thout the addi.tion of duties in t.. he Constitution. othpr •I

possibilities, not included here, are: (1) abolish the office as a constitutional, 

elective office ; (2) add a statement. of ch1ties to the Cansti tuti on. 

• 

•I

, 

•
I

•� 
! 
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The Attorney General: D'1Jl.rT No.1 

• ARTICL:; III 

• 
Section 1. The e:ecutive department shall conr:istlf a governor, lieutenant 
governor, secretary of state, auditor of state, treasurer of st.ate> and an 
attorney 6eneral, who shall be elected on the first Tuesday af'ter the first 
ilonday in November, by the electors of the state, and at the places of 
voting for members of the r,eneral assembly. 

• This draft retains the attorney ~eneral as an elective office and continuation 
afthe present system under which the duties of office are prescribed by statute. 

Camnant I 

• A. Back§>round of Recommendation 

• 

The Gamnittee has had before it three research memoranda dealing with the 
office of state attorney general. It has learned that in 1911 tho National Assoei
ation of Attorneys General, follOtnng a two year study, pUblished a canprehensive 
report concerning the powers, duties and operations of the office of the attorney 
general in the 50 states.l.'he study was COilducted under brants from the National 
Institute of .T.aw llilforcement and Jriminal Justice of the U.S.;Jepartment of Justice 
and involved, in addition to the rese.'rch findings of its professional staff" the 
input of every state attorney general or his rupr8s&ntative, actiD{; as liason to the 
Association's Canmittee on the Office of Attorney General (referred to in the 
Report and hereafter as C.O. A. G.). 

• This rer)ort, then, was a valuable starting point for staff an.l cc:xumittee be
cause it provided lIluch information about the relationship of the office of attorney 
general to state bovernment, its essential fWlCtions, and, furthennore, trends in 
the area of the administration of criminal justice at federal, state and local 
levels that have affected the office. 

• The Report ,vas an important source of information concerni~the nature of the 
office of attoruey general, histoJd.cal.1y and as it operates at the state level 
today, because so little can be found in Ohio case law regarding the role of the 
attorney general as a member of the executive department of the state. 

• 

• 
2 
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•� 
B. History of the Office in Ohio 

f\lthough many specific duties have been assigned to the office of Ohio attorney 
~eneral over thc ~rears, his Leneral dut Les as prescribed by ("hapter 109. of the 
Ohio Revised Code differ little fran th·~ duties established b~ legisl,~.tion -rhich 
created the office of attorney general in 1846. FraJ'l the inception of the office 
its holder has 1>een required to ,'ppear on behalf of the state in all cases before 
the supreme court. ';imilarly, he has been required to a'l")pear for the st~.te in any 
court TThen required by the Lovernor or general assembly and upon written request 
of the grnrernor to )?r08ecute any person indicted for a crime. 

From the beginning the ,'\ttomey General's rclationshin to county prosecutors 
has been fixed by statute. .lJoth in the original ~t of1846 and in Section 109.14 
of the Revised Code, the attorney E;.eneral has beeH requir'.d on request to advise 
Hith prosecutillt; ci.ttorneys. The requirement that prosecutiug attorneys make annual 
statistical reports concerniqs crimes prosucuted has been retained in Section 309.1$ 
of the :u,vised Code, which provides further that prosecutill{; attorneys "shall 
furnish to the attorIle7 general any information he requires in the execution of his 
office, \-Thene:ver such information is requested by him." 

'lhe attorney general's responsibility to furnish legal opinions to state 
officials am to the general assembly l'las also a part of the legislation that cre
ated the office, 

It is clear that the Act of 1846 viewed the attorney general as state prose
cutor. The law required him, at the requcst of any of named executive r£ ficers to 
"prosecute every person l'Tho shall be charged, by either of those officers, uith the 
canmission of an indictablo offence (sic.), in violRtion of the laws l-lhich such 
officer is special~ required to exocute, or in relation to matters connected wi. th 
his department." e was and is required to cause to be prosecuted the official bonds 
of all delinquent officeholders and to prosecute aU assessors and officers oonnected 
with the revenue 1a1-ls of the state. 

The rhio Constitutional Convention that proposed the lJonstitution of 113$1 ma<le • 
tho office of attorney beneral cOi.1stitutional, but neither the published proceedings 
and debates of that convention, nor subsequent ones record discussion as to the 
nature of the office. Delegates to the 18$1 convention aclmot11edged the statutory 
l1Xistence of the office but reportedly expressed no dissatisfaction l.,ith the func
tions that had been established by law. 

Jl.mong the few reported cases 'lealing With the powers of the attorney E;.eneral 
is one in 1920 that cha11e1l{;.ed the const! tutionality of statutes vesting the 
attorney general tnth rights and powers of a prosecuting attorney. The statute was 
upheld in State ex reI. Doerner v. Price, 101 Ohio St. $0 on the basis that prose
cution for ViOlation til' state c:riiidnaJ: laws is a state, not local, function, calling 
for exercise of state powers. '!he attorney beneral, being a constitutional of·~lcer" 
said the court, 1-1a5 chargeable tTith such duties as Here prescribed by law in the 
cxercis,J of this function. 

.!� 
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c.� The Prosp.cution function of thr;<)tate Attor General rmd His Role in the� 
nistration ~ Justice� 

'fhe Committee call d upon the starf to research available law relative to 
the prosecutorial role of the state attorney general because there was a con
sensus that as chief prosecutor the otfice holder onght to be an elective official, 
not a person selected by tl1e ;;overnor, as the administration's attorney. 

The Canm1ttee has learned that the institution of the office of attorney 
general in colonial America aad nglish origins that have left a permanent mark 
upon the character of the office. However, a T)oint clarified by research furn
ished the Camnittee 1s that in 0hio the attornej general has derived his pClW'ers 
fran lebis1ation. Research study No. 20 discusses the rule in some states that 
the attorney general derives sane powers from the camnon 1aw--e.g. ~n such nebu
lous areas as the abatement of nuisances, but Chapter 3167, of the Revised Code, 
t.~1v1ng the Ohio attorney general authC4'1ty to abate nuisances, adds the !pacific 
proviso that nuisance in this context is that which is so defined by law. 

In ~land the attorney benera1 became chief prosecutor, but in this country 
the enforcement of criminal law has fran an early date been a matter of local 
concern. Hot-rever, a point stressed in the N.A.A.G. Report is that: "There is a 
c<l'lll1onality of interest-· betlveen the Attorney General and local prosecutors, what
ever the legal relationships may be in a particalar jurisdiction. Both are 
public prosecutors, subject to legislative defi~~tion of powers and duties and to 
judic!al definition of the law and procedure."1 

Although county and city prosecutors have played a major role in the prosecu
tion of crimes against the state, practices have varied from state to state, and a 
clear trend toward a greater role for the state attorney beneral is a daninant 
theme of the Report. A substantial portion of it is devoted to the prosecution 
functi on of the state attorney general, his relationship to la.t-J enforcement agen
cies, and to his role in the area of criminal justice. Innumerable studies and 
prot.:,rarns for improving the administration of criminal .justice have incorporated 
proposals for enhancing the role of the state attorney general. The N.A.A.G. '8 
O'lfl recOOlIllendations with respect to the attorney genernl as prosecutor are appended 
to this Committee report. 

)ne area of responsibility examined is the authority of the attorney general 
to initiate proeecutions. Jrost state attorne:rs general may initiate prosecutions 
in at least some circwnstances. In Ohio, as noted above, the attorney {;;eneral 
may do so on request of the governor. Only six states bave an unqualified negative 
response to the C.O.A.G. questionnaire regarding authority to prosecute. 

Another topic exPlored is the authority to intervene, supersede or assist 
local prosecutors. The attitudes toward authority to intervene on the part of 
surveyed attorneys ~eneral "ioTaS strongly in favor. Th~ Report reveals nmnerous 
degrees of authority to intervene or supersede; thtJ attorneys general of only five 
states have no such pat·rer. As noted earlier, the Ohio attorney general has long 
been allowed to appear in any court in uhich the state is int.erested upon request 
of the governor or t,eneral assembly. The Report also points out that a state 
attorney general often enters a case at the request of a local prosecutor. ~ane 
common reasons {o,iven for this occurrences are: 

4 
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11(1) the case is unusually difficult or presents unusual questions of law' 

(2)� tho county attorney is not experienced~ 

(J)� the county attorney is pro~ecuti% a public official whan he works� 
closely with in his daily l'Tork:� 

(4)� the defendant is a personal friend of the county attorney, or possib~e J
relative 

(5)� the case lIas originally investibated and handled by a state agency••• ,,2 

The Report observes that these condi ticns could be faced by local prosecutors 
in any state, and could make the attorney general t s intervention sought after by 
the prosecutor. 

Another subject discussed in detail in the Report is the extent of legal 
powers possessed b:>' state attorneys getleral in investigation and prosecution. One 
pm-Ter that has been the subject of specific study and much comment is the power of 
Bubpoena--the process to cause a Hitness to appear and /:,ive testimony. Of 54 
jurisdictions reporting to a C.f").A.G. survey, (the number includes Guam, Puerto 
Rico, Samoa, and the Virgin Islands), 19" including Ohio, Given the attorney gen
eral no power to issue investigative SUbpoenas. Another 11 report broad powers. 
Twenty-four jUrisdictions reported limitod powers. 

A 1959 study of the need for subpoena pe;,..rers reported that the controversy 
concerning whether attorneys general should be granted SUbpoena powers "centers 
arourxi the probl(')ms of potential infringement of ciVil rights and of effective 
criminal investigation. On both these issues, as well as on several of lesser 
importance, opinion is sharply divided. lI) 

Concludes the N.A.A.G. Report on this matter: 

"Apparently, the main reason the Attorney General is denied suupoena� 
power is that it is normally a judicial and legislative function, and� 
the Attorney General is concerned ldth prosecutions. It appears that� 
the question i:=: one of precedent, rather than principle.n4� 

At least two broad range studies of the criminal justice system have been con
ducted at the federal level. Doth have called for increased authority on the 
part of the state attorney general over local law enforcement andprosecutions. The 
first, completed in 1931, was donl1 by a cormnission appointed by President Hoover. 
The second, conducted by the J'resident's Commission on Lal-T f.nforcemcnt and Ad
ministratirm of Justice, resulted in the publication of The Challenge of Crime in • 
a Free Sa::ietl (February, 1968) which states: 

"States should strengthen the coordination of local prosecution by 
enhanciIl{, the authority of the state attorney general or sane other 
appropriate statewide officer and by establishine; a state council 
of prosecutors comprising ali looal prosecutors under the leadership • 
of the attorney general. II5 

The N.A.J1..G. Report (;ites the recommendations of a variety of other studies 
for strengthening the attorney beneral.' s relation to looal prosecutors. 

•� 
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One important step in criminal justice reform has been the American Bar 
Association's development of Standards l1elating to the Administration of Cri.mi.nal 
Justice. They resulted frem a pilot study undertaken by the Institute of Jud1cial 
Administration in 1963, fol1~led by a three year study in Hhich the Institute 
served as secretariat. About the role of the state attorney general in the ef. 
fectuation of such standards the Report states t 

"It is recognized by those Horking for implellW3ntation of the standards 
that, regardless of the extent of the Attorney General's direct con
tact with crir.Unal justice, he 1s the chief law officer of the state 
and is a proper person to guide development of the better administration 
of justice generally. ,,6 

The scope of the standards has been a matter of continuing study by the 
National Association of Attorneys General. 

The President's C<Jlllll1ssion on Law Enforcement an': Aclrrdnistration of Justice 
proposed a major federal program against crime, which Has in part responsible for 
the enactment of the Qnnibu8 Crime \.iontrol and Safe Streets Act of 1968. That 
act, because of the broad plann1rlb grant programs that it establil!lhed, the can
prehensive approach to crime control that it attempted, anJ the widespread 
effects upon the state criminal justice system that it contemplated, is legisla
tion that has been of considerable interest to the Naticmal Association of 
Attorneys General. That Association has recamoonded that the state attorney 
general be a member of the cri.m1.nal justice planning agency in each state--the 
agency specifically designated by the federal act to receive grants, with respODSi
bilities set out in federal law, and Bubject to further guidelines developed b). 
the law enforcement assistance administration in the federal department of justice. 
Aopended table 7.232 frOOl the N.A.A.G. 11eport reveals that in 52 jurisdic:uons 
the attorney Leneral or a member of his staff serves on the state board under the 
cmnibus act. 

D. }fembershiE on Boards, Canmissions ani Other Duties 

The N.A.A.G. !1eport reveals furthnr that the state attorney general has been 
rlesignated a mem~r of a v"riety of boards and commissions. By questionnaire and 
canputer search of state statutes data was obtained from the 50 states as to 
specific agencies upon which the attorney general serves. The number ranges fran 
two in several states to 35' in Florida. ClUo is average in assigning the attorney 
general to 17 boards or commissions. 

The Canmittee on the Office of ,tttorney General has rec01llllended that the 
AttorD9Y general's membership on boards Ollght to be restricted-..specifically to 
boards l-Thich set policy for broad areas of criminal justice. This policy I it is 
reported, is in keeping vith most studie:J, as '\'1e11 as Hith the views of most 
attorneys beneral, past and present. 

Reportedly, COIlSUIIler protection has generated more interest among attorneys 
general in recent years than any other single area of activity. The N.A.A.G. f S 

survey reports that the attorney i:;.eneral has exercised leadership in initiating 
consumer protection programs in most states. A C. O. A. G. survey showed that 31 
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of 38 attorneys 6eneral believe that the state's consumer protection acti-~ties 
should be primarily under their jurisdiction. The H.A.A.G. has taken an interest 
in consumer prote<.:tion for many years anri. has had a standine. canmittee on the 
subject. In 1969 the Association held ttfO educational Hork-shops on consumer 
protection for its members. 

Another subject covered by the Report is the lilatter of state bureaus of in
vesti€';ation and identification. Such agencies exist in virtually all states. Al
though functions and organiz,ational structures vary, they are said to represent 
a response to the impact of technology and training on crime control. In eight 
states, as in Ohio, the investigatory ae;ency has been placed in the attorney 
general's office. l lost such agencies are loc: ated in departments of public safety 
or state police. 

A number of states have, like Ohio, created peace officer training agencies and 
have desi{,;nated the attorrey general as director or participant in their activities. 
It is the thesis of Samuel Dash, in his consultant's report to the N.A.A.G. (cited 
in Research Study No. 21) that the s~ate attomey general must play a greater role 
in the control of organized crime. ~urthermore, in the area of street crime, he 
calls for the state attorney general to: (1) establish a state-wide (;riminal 
justice center, Ni th training resources and specialized investigator;y services and 
to sponsor other criminal justice programs; (2) provide guidelines for local 
prosecutors to assure Uniformity in the application of the state criminal law, pri
marily hocause of his appellate responsibilities in this area; and () maintain 
staffs fully lmowledgeable in the state criminal justice system and trial procedures 
in order to serve the state l,rell in proceedings before the United States Supreme 
Court. 

Dash maintains: 

"The state Attorney General is in a unique ~position to assess how the 
system of criminal justice is l'ITOrld.ng Within a state and to identify 
the impediments 1'1hich cause delay or disruption of the process.. The 
prestige of his office permits him to initiate innovative programs 
leading to the imnlernentation of a comprehensive system of criminal 
justice."7 

E. Rationale for Committee Recommendation 

In recommending the retention of an electi. ve attorney general the Committee 
believes that it is follouing. the advice f:,iven by a prestigious wri.ter on the 
subject of state constitutional government 11hen he urged that "states concerned 
Hi th the revision of their consti tutions need to take a careful look at the chties 
and resnonsibilitie~ assigned to the attorney general and be careful to see that 
the office is not provided for in a manner incohsistent with the nature of the 
duties and responsibilities assigned to it. n8 

•I
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History of the office in Ohio supports the proposition that the Ohio attorney 
gen',ral serves a prosecutor's furetion. The beneral statutory duties attached to 
the office have always recogniied the attorney general as chief prosecutor for the 
state in all criminal cases before the supreme ~ourt and before other courts upon 
request. lIia reI; ,tionship to local prosecut c:rs has alway been specifically aclmow
ledged and directed by statute. Reportedly in practice the 10cal prosecutor 110rks

9closely l-lith the Ohio attorney general in criminal ~peals. 

The Ohio supreme court has said that the prosecution of crimes and offenses 
for the violation of state laws is a state furetion and has upheld statutes con
ferring specific prosecutorial furetions upon the attorney general. 

The designation of attorney ~eneral as chief law officer of the state connotes 
far more than a mere advisory role. Saoo notable studies concerning state and 
local relationships in the criminal justice system have called for much more cen
tralization of the prosecution function. others have urged strengthening the 
coordination of local prosecution by enhancing the authority of the state attorne;y 
general. lrlith these reconrnendations the COOIMittee is in accord. 

Trends discussed in one of the most canprehensive studies of the oftice ever 
unr1ertaken reveal that the direction for the future is evidently toward broadening 
the aut110rity of the state attorney t,eneral to initiate criminal prosecutions; 
"Both prosecutors and attorneys general ClJ>parently believe that the latter mould 
be able to initiate prosecutions," reports the U.A.A..G.'s study.lO The findings 
were specifically as fol1oHS t 

"The C.O.A.G. SUr'lre~r of lOcal prosecutors showed that 421 out of 630, 
or about two-thirds of the respondents, believed that the Attorney
General should be able to initiate local prosecutions. An even 
larger number, 481 of 618 responding, said that he should be all(~o1ed 
to initiate criminal proceedings of an inter';'jurisdictiona1 nature. 
Former Attorneys General agreed: Of 104 answerine, the question, 89 
said th.:1t the Attorney General should be able to initiate prosecutions. 
Of 33 incumbent Attorneys General responding, all but one advocated 
authCllt'i. ty to in!tiate 11tigation. llll 

T.e6islative developments at the federal level clearly recognize the office of 
state attorney general as the logical one to be designated as the state criminal 
justice planning agency. That the attorney oeneral as cllief law officer is the 
appropriate official to participate in law enforcement planning is the thesis of 
most authorities. Model criminal justice planni~ board legislation developed 
by the National Association of Attorneys General ~ecifies that the attorney 
general be a member. The President's COOIl11saion on Law Enforcement ani the A~ 

ministration of Justice expressed accord. In the Canmittee's view this special 
role to be exercised b;f the holder of the affice of attcrney general is another 
persuasive reason for rettdn:l.ng the office as an elective 0I'le. 

Experts maintain that the nature of organized crime creates special problems 
that differentiate it fran most areas of litigation. It is the view of maD\Y 
authorities on the subject that special strategies on the stat.e level will be re
quired for some time to come. ,~ays the N.A.A.G. Report, "there is virtually no 
state that does not have sane syndicated gambling, narcotics trade, or ather 
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manifestation of orgaldzed crillle. 1I12 Here again, in the Camrnittee's view, is 
basis tor retaining the attorney l,eneral as an elective official because of the 
important leadership that he must provide with respect to crime control. 

The trend t~Tard expanded authority in such areas as consumer protection 
sULgest that the role of the attorney general as attorney for the people is one 
that is universally receiving greater recobnition. Such a direction supports 
the view that the a ttorney ~eneral ought to be elect!ve. 

Furthermore, vieWing the attorney general as an offic r who exercises impor
tant responsibilities that are not ,,11thin the scope of the governor's duties and 
interests, the Canmittee does not recoJlll1end that the office be one that is 
gubernatorially appointive. It is influenced by the points for election as 
smnmaI1.zed in 1esearch Study No. 20: (1) that the attorney general is the attorney 
for all people and should therefore be chosen by them; (2) that the attorney 
general (loes not act as agent for the executive branch; (3) that the legislature 
also relies upon his advice, so that ch.,;cks and balances are strengthened by 
maintaining the office as it is presently constituted; and (4) the issuance of 
advisory opinions should not be made fran the position of advocacy for a particular 
administration but solely on the basis of law. Then the Canmittee adds to these 
considerations the possibly increasing responsibilities of the attorney general 
as prosecutor and leader in criminal justice reform, it has sUJllllaJ'ized its posi
tion on this nue~;tion. 

In making this r.9Commendation the Canmittee specifically notes that the 
source of authority exercised by the Ohio attorney general has consistently been 
statutory. AJ.though members of the Canmittee udght question the assignment to 
the office of such police type functions as are involved in the operation of the 
bureau of cri1'linal identification and investigation, they acknOl'T1edge the position 
advanced by some scholars that the attonleY general as chief prosecutor has an 
interest in seeing to it that all participants in the criminal justice systen are 
furictioning successfully. 

Future debate over the pros and cons of extending the attorney general's 
investigative autllority can be expected. Clearly, the specifics of the attorney 
generalIs function as prosecutor should not be spelled out in the Constitution, 
but should be left to statute. 'l'he flexibility to add or subtract duties in this 
area is espocially important because more chlUl{:,es anc~ new solutions are required. 

Intent of the Commi.ttee 

The Committee sees no compelling need to define the nature of the attorney 
[:,eneral's cl.uties in even the most general of constitutional terms. It is satis
fied that the legislature has seen fit to define the duties of the office with 
sufficient specificity that the problems concerning the nature of the office 
under ~lish canmon lc:w have never plagued Ohio courts. The lJanmittee views 
the attorney general as chief law officer for thestate and intend by recommending 
no change an endorsement of the present role of the affice in state government. 
That Ohio law has been in keeping with current trends in the area of criminal 
justice is a point in favor of such a position. To attempt a constitutional 
definition of duties could raise urmecessary questions and impede develo{Jlent of 
the office as an instrumentality of further reform in the a<bi.nistration of 
ctiminal justice. 

•� 
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•� 
NATIONAL 1...~~~IATIOl~ (Ii' ATTORNi:YS GENERAL, (RECOMMENDATIONS) 

'mE� PROSlXtrrIrn FUNCTI(II • 
,. 6.� Local T'lrosecutortal services should be organized in districts sufficiently 

large to require tull-time prosecutors, wi.th adequate staft. 

Prosecutors in the major1ty of states serve only a single county and serve 
only part-time. A district system should be adopted to assure full-time pros
ecutors. Pay should be adequate to attract and retain qualified perrons and 
to allow prohibition of private practice. Prosecutors should serve a minimum 
of four years. 

7.� The method of selecting local prosecutors should depend on coooitions in the •
particular jurisdiction. 

In most jurisdictions, the local prosecutor is independently elected; in a 
fet~, he is appointed by the Attorney General, the liovernor, or a judge. There I
is no singl£' best method: what is appropriate for Delaware would 110t necess
arily be so for California, although both have good prosecution services. • 

8.� The Attorney General should be able to institute removal proceedings against� 
a local prosecutor or local law enforcement officer for misfeasance, mal�
feasance or nonfeasance, as defined by law.� 

lShere evidence indicates that a local official has conducted himself and •Ithe affairs of his office improperly, the i:..ttorney Ge~ral should have the� 
authority to bring a removal action against that official. The law should� 
provide adequate procedures to prevent possible misuse of such pCMer.� 

9.� The Attorney General should call periodic conferences of prosecutors and should� 
issue regular bulletins concerning developments in the criminal law and other� • 
matter� of interest. 

Coordination bet~\Teen the Attorney General and other prosecutors in the I 
state is essential, to assure interchange of ideas and information and to 
maintain continuity of policy. The Attorney G~neral should take the initiative 
in calliJ'l?; conferences and athert.Q.se keepil1€'. prosecutors informed of devel •I

opments i1. s"l;atute and case la1'1. He should also assume leadership in devel... 
aping and iraplementirJg statewide standards. I 

lO~	 The Attorney General should develO1) and retain a statf of specialists who� 
would be available to other criminal justice agencies on request.� J 

The Attorney Ueneral should have a "lcnd1~ library" of men and material 
that other state or local officers could draw on as needed. This would include 
specialists in various areas of investigation and prosecution, admirdstration, 
accounting, and special equipment needed in the detection or prosecution of 
crime. 
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11. rrhe Attorney Ueneral should be empOl·rered to initiate local prosecutions rrhen he 

• 
considers it in the best interests of the state. 

At common lal-I, the Attorney General had full authority over 100al prose
cutions. The office of county or district :'ttorney represented a division of 
the i!ttorney General's powers. In those states Hhere the 10081 prosecutor is 
independently selected, the ·,ttorney General should retain pCKver to initiate 
prosecutions when, in his opirdon, the interests of the state so require. 

• F.xperience demonstrates that such authari ty, tmen granted, is used only in
freouently. 

12. The Attorney General should be empowered to intervene or supersede in local 
prosecutions • 

• In those rare instances l'There local prosecutors are unable or umnl~ to 
prosecute a case properly, the Attorney General should be able to enter the 
case and to assist or direct the prosecutor. Where such power presently 
exists, it is rarely exercised, but it should be available to the Attorney 
General. 

• 1). The Attorney General should appear for the state in all criminal appeals. 

• 

In the f',reat majority of jurisdictions, the Attorney General haDdles all 
criminal appeals. In others, he assists the local prosecutor. The Attorney 
General should take all criminal cases on appeal, to assure uniform quality 
of appeals, provide the necessary expertise in canplex cases, and to assure 
a thorough review of the record by saneone who \oras not previously involved. 
'the prosecutor shrold work With the Attorney General when ap}»"oprlate to 
assure that he is adequately informed about the case. 

14.� The Attorney General should have broad subpoena power. 

•� Eighteen Attorneys General have no subpoena. pOl·Ter; twenty-four have such 

• 

pCMer only in connection Trith certain statutes, such as consumer protection. 
Only eleven report that they have broad subpoena pat-rers, yet this is an 
essential tool if the Attorney General is to conduct 1iNestigations, succeed 
in litigation, and otherwise to act as the staters chief lat-I officer. HaD¥ 
states uhich den:, broad subpoena power to the Attorney General give it to 
less important officers aOO agencies. 

15.� The Attorney General should have pOTTer to call a statewide investi~atory grand 
jury. 

• CJtatffi'ride problems cannot be met solely on th~, local level. 'l'he\ttorney 
General shoulc1 have authority to call a statewide grand jury to investigate 
or6ani~ ed crime and other matters of general importance. 

• 

•� 
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Ohio Consti.tutional Revisi on Commission 
I.eg181ative-:P~ecutive Canmittee 
April 26, 1973 (recompiled) 

REPORT 

Introduction 

The Committee on the Executive hereby submits its recommendations on the following 
present sections of .krticle III: 

\

Section 

Section 1 
Section 2 

Section 3 
Section 4 

Section 5 
Section 6 

Section 1 

5ectim 8 

Section 9 

~ection 10 
Section 11 
Section 12 
Section 13 

Section 14 

Section 15 

Section 16 
Section 11 

Section 18 

Section 19 
Section 20 
Section 21 

Subject 

Executive department 
Term of office; limitation 

on term 
Election returns 
Declaration of election 

results 
Executive power of governor 

Recamnendation 

Amend 
None at this time 

Referral to another committee 
Referral to another committee 

No change 
Reports frcm executive officers No change 

to governor 
Governor's reconunendations to 

general assembly 
lben and how governor convenes 

general assembly 
Hhen governor may adj ourn 

general assembly 
Commander-in-chief of militia 
Executive clemency 
Seal of state 
How grants and conunissions 

issued 
!nellgibility to office of 

governor 
Vacancy or disabillty of 

governor 
Lieutenant governor 
Line of succession to 

governorship 
Vacancies to be filled by 

governor 
Compensation 
Officers to report to gov. 
Appointments subject to 

advice and consent of� 
senate� 

No change 

No change 

No change 

Referral to another c anmit tee 
None at this time 
No change 
No change 

No change 

Amend 

Repeal and re-enact 
Repeal and re-enact 

None at this time 

Referral to another c amnittee 
No change 
None at this time 

•� 

~
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While all of Article III pertains to the executive department, material affecting 

the executive is located in other articles of the Constitution. 

1328� 

•I� 

•
I 



I

•� 

• Several sections in Article XV, containing miscellaneous provisions, were considered to 
be sufficiently related to the subject of the executive department as to merit recom
mendation. Article VII, on public institutions, and Article VIII, on public debt and 
public vrorks, also contain sections related to the executive department. 

• The Canm1ttee on the Executive hereby submits its recommendations on the following 
present sections of Article XV: 

Section 

~ection 2 

•� Section 5� 
Sectic.n 8� 

Too Canmittee 

Subject Rec ornm.endati on 

Public printing Repeal� 
Duelists ineligible to office Repeal� 
Bureau of statistics Repeal� 

on the Executive makes no recommendation at this time on the follot.,ing 
present sections of Article VII: 

• Sectior:. Subject 

Section 2 Directors of penitentiary; trustees of benevolent and other 
state institutions to be appointed by the governor 

Section) Filli~ of vacancies in such offices 

• The Conmittee reviewed the provisions of Section 12 of Article VIII, calling for 
the Governor to appoint a superintendent of public works for the term of one year. 
Although re:Oated to the executive branch, this matter has already been handled by the 
Commission through the recommendations of its Finance and Taxation Ccmmittee. 

• 
The Cc:nd.ttee has had presented to it other proposals affecting the executive 

department ot government that for various reasons have not resulted in recommendations 
at this time.. These include certain provisions that have become popular in the 
literature of constitutional reVision, includi~, among others, provisions for state 
executive recl'ganization, constitutional recognition of the governor's budgetary 
powers, and eXBcutive enforcement of compliance with law. 

• The Committee makes no recommendations in these three areas at this time but 
reports the results of its exploration of these subjects. 

• 

• 
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ARI'ICLE III 

Executive Department !
Recanmendations • 

Section 1. Executive department i 

Present Constitution 

The executive department shall consist of a bovernor, lieutentant* governor,� 
secretary of state, auditor of state, treasurer of state, and an attorney general, who� 
shall be elected on the first Tuesday after the first Monday in November, by the� 
electors of the state, and at the places of voting for members of the general assembly.� 
~.. 
So in the original file in the office of the ~ecretary of State. 

Committee Recommendation 

The Canmittee recommends the amendment of Section 1 to read as follows: 
f 

Section 1. Elected officials; duties •
The executive department shall consist of a governor, lieutenant governor, secretary 

of state, auditor of state, treasurer of state, and an attorney general, who shall be 
elected on the first Tuesday after the first Honday in November, by the electors of the 
state, and at the places of voting for members of the general assembly. 

THE SECRETARY OF STATE SHALL EE THE CIrrEF '"':LT:'CTION ')FF!CER OF THE STAT::: AND SHALL 
HAVE SUCH PO 'ERS AND DUTIES AS ARE PRESC:TI:BED BY LAW. 

THE AUDITOR OF STATE ~HALL BE THE CHIEF AUDITING OFTi'ICEtt OF THE STATE AiID SHALL 
HAVE ~UCH PO,.rEM AND DUTIES AS ARE PR~SCRIBED BY LAW. 

THE TREASURER OF STATE SHALL BE CUSTODIAN OF SUCH STATE r:wIDS A1"D SHALL HAVE SUCH 
PO'JERS AND DUTIES AS ARE PR.EOCRIBED BY LAtT. 

THE ATTORNI:Y GENERAL SHALL BE THE CHIEF IAU OFFICER FOR THE STATE AND SHALL HAVE 
SUCH PO'TERS AND DUTlrS AS ARE PRESCRIBED BY LA,,!. 

Comment 1
I 
i 

Secti on 1 of Article III of the Ohio Cons t.i. t ution ordains that the Governor, Lieu
tenant Governor, Secretar,y of ~tate, Auditor of ~tate, Treasurer of State, and Attorney 
General are elective officers. This report to the Canmission recamnends no change in 
elective status 6f any officer. However, the Committee favors the addition of a general 
statement of duties pertaining to the offices of Secretary of State, Auditor of State, 
Treasurer of State, and Attorney General. For each of these offices the present Consti
tution contains no general description of executive function. In its initial report to 

•I
the General Assembly the Ccmmission incorporated a recommendation for a constitutional 
provision pertaining to the powers and duties of the Lieutenant Governor. t 

Committee Procedure 

The Committee considered alternatives for each office specified--including abolishiag 
the office as a constitutionally elective one, revising the scope of its responsibilities • 
by constitutional directive, and limiting the authority of the General Assembly to 
prescribe powers and duties that attach to each office. It innted the present holders 
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of all executive offices to express their views about their respective offices, parti.. 
cularly as to the advisability of election versus appointment, and the necessity of 
inserting a constitutional statement of duties. Each cooperated with the Canmittee, and 
none came forward Hith a proposal for change in the method of selection of any officer 
named in Section 1 of Article III. The Committee carefully considered each suggestion 
made to it having to do with enumeration of duties, and in each instance has selected 
language intended to give the General Assembly full authority to prescribe by law the 
powers and duties of executive officers. In doing so, the COJlIllittee notes its belief 
that the General Assembly already has such power. However, in the commentary that follows 
covering each individual proposal the Canmittee expresses its views about the relation
ship of the particular office to state government in its rationale for retaining and 
describing that office. 

General Conclusions 

After study of research materials made available to it, consideration of testimony, 
and written submissions by present holders of all of these executive offices, and con
siderable discussion and debate on the issues involved, the Committee has concluded that 
no compelling reason exists for revising the executive article to eliminate any office as 
a constitutionally designated one or to change the method by which any officers are ' 
selected. Its philosophical approach to the question of whether any ensting office 
ought to be retained as an inde~)endent, elective one was the thesis that in the absence 
of constitutional obstacles to the effective functioning of state government, cha.n8e 
should not be recommended for its own sake or for the sake of experimentation. Thus in 
its deliberations concerning each office covered by this report the Committee addressed 
itself to the question of whether the Governor's authority is in any manner handicapped 
by the constitutional provision for election. Cognizant that some constitutional revi
sionists have called for a shorter ballot out of concern that fragmentation of executive 
power through the elective process weakens the chief executive, the Canmittee has in 
each instance considered whether the status quo hinders exercise of the Governor's duty 
to govern and to see "that the laws are faithfully executed." No need for change has been 
demonstrated as necessary or beneficial. 

Serna of the present holders of executive offices suggested that if any constitutional 
enumeration of duties be added for one office, it should be added for all. To the degree 
that the Committee wishes not to be misunderstood as proposing distinctions between the 
offices in question in tems of importance or as expressing dissatisfaction with the 
present operat~;ons of any particular office, it tends to agree that the package ought 
to be considered as a whole. 

A. Secretary of State 
THE SECRF:1'ARY CF STATE SHALL BE THE CHIEF ElECTION OFFICER OF THE STATE AND SHALL 

HAVE SUCH PCl:ERS AND DUTIES AS ARE PRESC:UBED BY L.4.\-I. 

1. In examining the functions of the office of Secretary of State and its relation
ship to state government, the Committee has concluded that the Secretary should continue 
to be elected, particularly if the duties of office include being chief election officer, 
as now prescribed by statute. The Committee adopts the position that the election 
function constitutes an important function of state government and is an appropriate 
place to separate executive authority. 

2. In deciding to retain the Secretary of State as a constitutionally elective 
office, the Committee recommends inclusion of a general statement of duties that Will 
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continue the Secretary's role as chief election officer Il.nd not leRvp. such a. deai gnat-ion 
to legislative discretion. The ~eIJeral public views the Secretary of State as appro
priate judge of the election system, and it is this element of the job of secretariat 
that is persuasive support for the position that it should have sane independence fran 
the Governor. 

3. The Committee acknowled~es the traditional opinion among many scholars of state 
government that the Secretary of State performs clerical and basically ministerial, not 
policy-making furetions, and that, therefore, the position should be appointive. How
ever, in recommending no change in the method of selection, the Committee also reco{;.nizes 
the cogency of one of the major arguments for popular election--that the office has more 
policy-making authority than is commonly recognized, particularly in the important 
areas of elections and corporate regulation. The way in which the ~ecretary carries 
out his statutory duty pertaining to ballot formulation, indeed, may well affect the 
fate of the vote on questions and iasues. The making of decisions as to uhether 
qualifications for incorporation are met and maintained is further indication of a 
policy-making role. 

4. In f,eneral the Committee favors leg,islative freedom to expand the office as 
the necessities of a particular period require. The Committee finds merit to the claim 
that SOMe official is needed ~'1ho can supervise experimental governmental programs l'lhich 
are inaugurated on too small a scale to warrant the creation of a new and separate 
office specifically charged with their administration. Historically, it is the office of 
state Secretary of State to which have been assigned supervisory obligations for.,:d;scel
laneous endeavors ;tlhat have subseouently assumed an importance sufficient to justify 
their independent status. The <:;ecretary' s involvement has eonsequently been temporary, 
and such flexibility is desirable. 

5. Recognizing, too, that in the absence of constitutional inhibition and without 
specific constitutional authority the General Assembly may prescribe po'lers and duties, 
the Committee recommends that, in view of testimony that it has heard, the General Assem
bly should consider the existifl€; statutory duties of the Secretary of 1tate lnth a view 
to consolidating into that office similar duties which are placed elseN'here. The Sec
retary of State is popularly regarded as the chief depository of records for th~ state, 
and the Committee hopes that the General ASSB1'llbly will reviel'l all such record keeping 
duties as are presently disbursed and consider assi~ning them to the Secretary of State, 
in keeping with its view of the office as the proper one for record centralization~ 

B. Auditor of State 

T~ AUDITOR OF STATP: ~HALL BE THE CHIEF AUDITING OFFICE OF THE STATE AND SaALL HAVE 
SUCH PellERS AND DUTIES AS ARE PRESCRIBED:·:Y LAi;. 

1. The proposal for describing the !\uditor's function was t..'le subject of lengthy 
Committee discussion, and the decision as to its final fom was not easily made. Argu
ments were presented that the more important function of the 'uditor of State is that of 
the review of expenditures after they are made rather than before, instead of the exam
ination of vouchers to establish the validity and legality of claims against the state. 
Testimony and evidence of same expert witnesses from the accounting field representing 
internal auditing associations called for recognition of an auditing responsibility that 
incorporates determination as to whether programs have been administered in accordance 

• 

~ 

• 

•� 

•� 
with legislative authorization and policy and whether planned program objectives have 
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been achieved. Furthennore, with respect to the Auditor or State and the Director of 
Finance, the C'CJTlmittee has noted sane statutory duplication of function, particular~ 

1n the requirements that make both responsible for prescribing a unifonn system of 
accounting and reporting. However, after considerable debate upon the arguments for 
broadening or revising the acope of the Auditorls office, the Committee has concluded 
that the powers and duties of the office are better developed by law than by consti tu'i-(~~" 

tion, so that the Auditor's function can continue to be responsive to the needs of a 
particplar time. 

2. The Comi.ttee I s intent in maldng this recommendation is to retain the present� 
procedure whereby the legislature makes the determination of audit powers, both as to� 
the funds subject to audit and the duties to be exercised in the audit function. The� 
recommendation avoids use of the terms "public funds" or "funds of the state I! because� 
such a proVision would require definition and could be construed as altering present� 
practices l,U1der which the ~ud1tor1s responsibilities to audit the accounts of political� 
subdivisions of the state are prescribed and described by law.� 

3. r.ndorsement of the continued election of the Auditor of State recognizes the 
merits of having an independent aLld1tor to serve as a check upon the fiscal operations of 
the executive branch. The Committee acknowledges the popularity of the vieti' that an 
independently elec ted Aud!tor provi des a valuable means of validating the legality of 
public expenditures. 

4. The recolranemati on recognizes that the General Assembly can create its own 
legislative auditor to conduct performance audits, which could include an examination 
and report to the General Assembly of the manner in which executive officials have 
discharged their responsibilities to faithfully, efficiently, and e'fectively administer 
programs under their direction. 

c. Treasurer of State 

TH~ TREASURER OF STATF. SHALL BE CUST')DIAN OF SUCTi STATS FUNDS Ai'ID '='HALL HAVE SUCH 
POmRS AND DUTIE<=: AS ARE PRESCRIBED BY LAvl. 

1. The Committee teels that no compelling reason exists to designate the office of 
Treasurer of State as one that should be responsible to the Governor. The functions of 
the office have been such that the Governor has no reason to exercise control in their 
execution. The Treasurer under such a view should continue to be responsible to the 
people. 

2. The Committee finds no reason for making a major alteration in the way that 
state funds are presently handled, and in selecting the terminology pertaining to a 
general statement of duties Wishes to make its intention clear on this point. With 
respect to state funds the Treasurer would continue to be custodian of such funds as are 
provided by law. The provision recognizing the authority of the General Assembly to 
assign specific powers and duties to the office is in keeping with present practices am 
is consistent td.th the other proposals in this report. The references to "such state 
funds II and "such pOti'ers and duties" are both modified by the final expression, "as are 
prescribed by law." 

3. The legislature has aIt-lays prescribed the powers and duties that attach to the 
office, and the Committee sees no reason to depart from this practice by attempting the 
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Virtually impossible task of making a general statement of duties in the fundamental 
latrT that might serve little but to restrict the General Assembly in its future consider
ation of the office. It has rejected overly detailed statements of the Treasurer's 
responsibilities as statutory in nature and as thereby intruding upon the province of 
the Gelleral Assembly. 

D. Attorney General 

Tll~ ATTORNEY G~-:1'lBR1I.L SHALL Br, TH'~ CHIEF lAP OFFlmill FOR THE <?TATE AND SHALL HAVE� 
SUCH PCUE.11S AND DUTIES AS ARE PRESCRIBED BY LAH.� 

1. '?he Ccmmittee is committe<Lto the position that the Attorney General should 
continue t) be an independent elective officer because the 'ttorney General operates as 
the attorm.y for the state, not attorney for the Governor and, therefore, the oftice 
holder shoul.d be independent of the chief executive. The Attorney General should not be 
regarded as m agent for the executive branch and should continue to be tree to give 
advice to a:: parties to whom he owes the statutory obligation without being hampered 
by dependenC'1 upon gubernatorial endorsement. Under this view, the Governor is but one 
of the atton~y general's many clients. The Attorney General in Ohio has long been an 
officer exercising important responsibilities that are not l·rithin the scope of the 
Governor's dU'ies and interests. 

2. The I1torney General is the attorney for all of the people and should, therefore, 
be chosen by bm. The trend tward expanded authority in such areas as consumer pro
tection suggest that the role of the ~ttorney General as attorney for the people is one 
that is uDtvenally receiving greater recognition. Such a direction supports the posi
tion that the Attorney General ou(;ht to be directly responsible to the people at large. 

3. A general definition of the '\ttorney Lleneral' s relationship is advisable because 
of the unique ralationship of the office to state goverrnnent. The Attorney General has 
been required to furnish legal advice to either house of the General Assembly as well as 
to state offic~rs and abencies. Some authorities have described the office as executive, 
yet quasi judicial (based upon the function involving issuance of advisory opinions on 
questions of ':'aw) and have described as "special" the relationship of the office to the 
legislati'-e branch. To provide, as does this proposal, that the legislature shall pre
scribe the pOl-Jers and duties of the office may arguably be tenned surplusa~e because the 
GeneraJ Assembly has authority to do so Without specific provision on the subject. HCM
ever 'the Committee, in its deliberations with regard to the office, has expressed conp 
cer11l and reservations about the potential exercise of pOtoTers not set forth in the law, 
ba~Ei upon the cOOlJIlon IaN origins of the office. Tfhile the Conunittee has found in Ohio 
nC' judicial recognition of authority not specifically prescribed by statute, it has 
!ramed its pr~osal in such a way as to express its view that only statutory powers and 
duties should be recognized. 

4. The Committee has reviewed the position of the National Association of Attorneys 
General and the recommendations of a variety of other studies at the state and national 
level for strengthening the Attorney General's role in reforms related to the administra
tion of criminal justice. 'lhatever changes in the office are made as a result of increas

•� 

• 

•� 
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ing emphasis upon coordinating the Attorney General's role with that of local prosecutors 
and broadening of prosecutorial or investigative powers, particularly in the area of •
organized crime, should, it believes. cane about as a result of legislative mandate, not 
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•� consti tutional directive. It is for this reason that the committee has deliberately� 
chosen to define the Attorney General as "chief law officer' in accordance wi. th a long 

• 

standing definition in the statutes of the office~ The Committee would defer to the 
legislature and the exi.ge~ies of the future to further specify the prosecutorial and 
other fun::tions of the office. C)uch a general stfltement of duties is consistent with 
the pl'actice of statutory assignment of specific responsibilities fran the inception 
of the office by statute, in 1846, to the present date. 

Section 3. Election returns 

Present Constitution
• 

•� The returns of e'fery electi on for the officers, named in the foregoing section,� 
shall be sealed up and transmitted to the seat o£ Government, b. the returning officers,� 

•� 

directed to the President of the Senate, who, during the first week of the session,� 
shall open and J,;ubl1Bh them, and declare the reslflt, in the presence of a majority of� 
the members of each House o£ the General Assembly. The person having the hi~hest
 

number of votes shall be declared duly elected;.; but if any two 00 more shall be highest,� 
and equal in votes, for the same office, one of them shall be chosen by the joint vote� 
of both houses. 

Section 4. Declaration of election results-Present Constitution 

• 
Should there be no session of the General Assembly in January next after an election 

for any of the officers aforesaid, the returns of such election shall be made to the 
Secretary of State, and opened, and the result declared by the Governor, in such manner 
as may be provided by law. 

Committee 1ecommendation 

• The Committee recommends the referral of Sections 3 and 4 of Article III to the 
Canmittee to Study Education, n:lections, and the Bill of Rights. 

Section,. Executive power of governor

• Present Consti tuti on 

The supreme executive power of this State shall be vested in the Governor. 

Section 6. Reports from executive officers to governor ..-Present Constitution

• He may require informatLon, ·in writing, from the officers in the executive department, 
upon any subject relating to the duties of their respective offices; and shall see that 
the laws are faithfully executed. 

Section 7. Governorts recommendations to General Assemb~

• Present Constitution 

He shall communicate at every session, by message, to the General Assembly, the 
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condition of the ~tate, and recommend such measures as he shall deem&xpedient. 

Secti on 8. T 'hen Governor may convene general as sembly 

Present Constituti on 
The governor on extraordinary occasions may convene the general assembly by procla

mation and shall state in the proclamation the purpose for t..rhich such special session 
is called, and no other business shall be transacted at such special session except 
that" namer! in the proclamation, or in a subsequent public proclamation or message to 
the general assembly issued by the governor during said special session, but the general 
assembly may provide for the expenses of the session and other matters incidental 
thereto. 

Section 9. tben Governor may adjourn the general assembll 

Present Constitution 
In case of disagreement betl.\Teen the tt'10 Tiouses"in respect to the time of adjourn

ment, he shall have power to adjourn the General Assembly to such time as he may think 
proper, but not beyond the regul~. meetings thereof. 

Canmi.ttee Recamr.endati on 

The Committee recommends retention of Sections 5, 6, 7, 8, and 9 of Article III 
wi thout change. 

Comment 

The Committee recommends retention of these sections, because, in studying the 
executive branch of government in Ohio, it l-TaS felt that these sections in no Ttlay hamper 
its successful operation, and that they have served the executive branch of government 
well. These sections appear to give rise to no serious questions, and none of the 
authorities that have been consulted by the Committee have given any reasons why they 
should be deleted. The Committee recognizes that Here it dealing With a clean slate, 
it might not include all these sections, cr might provide for some rearrangement of the 
material, yet no good reason has been presented for changing them, and it has been the 
philosophy of the Gornmittee that unless 8. constitutional provision is in some way 
hindering the operation of ~overnment, and if there are no specific reasons for removing 
such constitutional provisions, such as obsolescence, they are better left in the 
Constitution. Accordingly, the COIIllUttee on the il:xecutive feels that it may well be 
useful to retain Sections 5, 7, 8, and 9 in Article III. 

The Canmittee recormnends tJ)tl retention of Section 6 because together with Section 
20 it provides for necessary C<'mmunicati on betl"1een independently elected officials in 
the executive department aPd the Governor. The Committee felt that particularly if the 
officers in the pxecutivB branch were to remain in the Constitution as independently 
elected offici:.:.LS, th9s~ provisions were of' value to insure appropriate canmunication. 

,� 

•� 
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Section 10. Canmander-in-chief of milltia 

Present Constitution 
He shall be cQl1Illander-in-ehief of the military and naval forces of the State, 

except \o1hen they shall be called into the service of the United States.

• Committee Recanmendation 

• 
The Committee recommends referral of Section 10 of Article III to whichever 

committee of the Conmlssion is assit;,ned the subject matter of the state Jlli.1itia, subject 
of Article IX of the Ohio Consti.tuUon. 

Section 12. Seal of state 

• 
Present Constitution 

There shal! be a seal of the State, which shall be kept by the Governor, and used 
by him officially; and shall be called liThe Great Seal of the ~tate of Ohio." 

Section 1.3. How grants and commissions issued 

• 
Present Const!tution 

Ali grants and commissions shall be issued in the name, and by the authority, ot 
the State of Ohio; sealed with the great Seal; signed by the Governor, and countersigned 
by the Secretary of State. 

Committee Rec anmendation 

• The Committee recanrnerxis retention of Sections 12 and 13 of Article III without 
change. 

Comment 

• 
These sections have been part of the Ohio Constitution si~e 1851, and all but 11 

of the stutes have constitutional reference to a great seal. It was felt by the Canmittee 
that these sections have historical significance, and that they are not obtrusive nor 
capable of creating problems. The seal of the state is basically a tradition, and an 
example of state authority. FUrther, it was felt that if there is to b~ a seal ot the 
state, it is a matter of constitutional importance, so that it could not be abolished 
by executive authority nor by the legislature. 

• 
Section lh. Ineligibility to office of §overnor. 

• 
Present Constitution 

No member of Congress, or other person holding office under the authority of this 
~tate, or of the United ~tates, shall execute the office of the Governor, except as 
herein provided. 
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Canmittee 1ecornmendation 

The Committee recommends retention of Section 14 of Article III l-Q th{)Ut change. 

Canment 

Like Sections 5, 7, B, and 9 of ~rticle III, Section 14 does not impede the 
operation of the executive department of government. The Canmittee finds merit in the 
constitutional inhibition upon simultaneously serving as Governor and holding other 
public office. This recommendation is consistent 'nth the Cormnittee1s earlier recom
mendation that members of the General 4ssembly should not hold other public office. 
The section appears to have given rise to no serious question and, therefore, in accord 
with the approach taken throughout this report, the Committee finds no reason to suggest 
its revision or repeal. 

Section 15. Vacancy or disability of governor 

Present Constituti on 
In the case of the death, impeachment, resignation, removal, or other disability of 

the Governor, the prn~ers and duties of the office, for the residue of the term, or 
until he shall be acquitted, or the disability removed, shall devolve upon the ~eutenant 

Governor. 

Section 16. Lieutenant Governor 

Present Constitution 
The lieutenant Governor shall be President of the Senate, but shall vote only when 

the flenate is equally divided; and in case of his absence, or impeachment, or when he 
shall exercise the office of Governor, the Senate shall choose a President pro tempore. 

Section 17. Line of succession to governorship 

Present Constitution 
If the Lieutenant Governor, while executing the office of Governor, shall be 

impeached, displaced, resign or die, or othen~ise became incapable of performing the 
duties of the office, the President of the Senate shall act as Governor, until the 
vacancy is filled, or the disability removed; and if the President of the .~enate, for 
any of the above causes, shall be rendered incapable of performing the duties pertaining 
to the office of Governor, the same shall devolve upon the .C)peaker of the House of 
~epresentatives. 

Committee Recommendation 

The Committee recomr:ends the amendment of ",ection 15 and repeal and re-enactment of 
Sections 16 and 17 to read as follrn~s: 

Section 15. (A) In the case of the death, CONVICTlct~ ON impeachment, resignation, 
OR removal~-ep-e~Rep-8i8as~~~~y of the Governor, ~Re-~ewep8-aR8-QY~ie8-e'-~Re-e&Ei8ey 

,.p-~e-P98~Q~8-e'-~Re-~e~7-8P-~~il-R9-sR~*-8e-a9~Y~~~Q7-ep-~Re-~8a9~~~~ev8~. 

•
I

• 

• 
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8R8U.-ae¥~¥e-YIUiR the Lieutenant Governor SHALL SUCCEED TO THE OFFICE OF GOVERNCR. 

(B) :1HCN THE GOVF..RNCR IS UNABLE TO DISCHARGE THE DUTIES OF OFFICE BY REASON OF� 
DISABILITY, THE TJ]]JT:GNANT GOVERNOR SHALL SERVE AS GOITERlWR UNTIL TIm GOVERNOR'S� 
DISABILITY TERMINATES.� 

(C) IN THE EVENT OF A VACANCY IN THE OFFICE OF GOVERNCR OR UHm THE GOVERNOR IS� 
UNABLE TO DISCHARGE THE DUTI&c; OF OFFICE, THE J.JNE OF SUCCESSION TO THE 0FFICE OF� 
GOVffiNOR OR TO THe PCBITION OF SERVING AS GOVERNOR FOR THE DURATIOO OF THE GOVERNOR'S� 
DISABILITY SHALL PROOEED F'ZOM THE LIEUTT:'.NANT GOVE.'1NOR TO THE PRESIDFm OF THE SENATE� 
AND THEN TO THJi: SPEAKER ($ THE HOUSE OF REPRESENTATIVES.� 

(D) ANY PER.C)OO SERVING AS GOVERNOR FOR THE DURATIOO OF THE GOVERNOR I S DISABILITY� 
SHALL HAVE TIm PG!ERf), DUTIES, AND CCMPENSATION OF THE OFFICE OF GOVE::tNOR. ANY PERSON� 
FHO SUCCERDS TO THE OFFICE OF GOVERNOR SHALL HAVE THE paTERS, DUTIES, TITLE, AND� 
CCMFENSATIOO OF THe OFFICE OF GOVERNOR.� 

(E) NO PERSON SHALL SIMULTANEOUSLY SERVE AS GOVERNOR AlID EITHER mESIDENT OF THE 
SENATE OR ~PEAKER OF THE HOUSE OF RErRE I"l1'JTATIVBS, NOR ,C)HALL ANY PSRSON SIr1ULTANEOUSLI 
RECEIVE THE CCMPEN~ATION OF THE OFFICE OF GOVERNOR AND THAT OF THE LIEUTENANT GOVERNOR, 
PRESIDENT OF THE ~~ATE, OR ~PF'..AKER OF THE HOUSE CF REPRES"SNTATIV'P.s. 

Section 16. DETF:RMINATION OF DISABILITY AND SUCCESSION 

THE SUP1m7E COURT HAS ORIGINAL, EXCLUSIVE, AND FINAL JURISDICTION TO DE'l'ERHlNE 
DISABILITY OF THE GOVERNOR CR GOVERNOR-ELECT uprn PRr.S~NTMENT TO IT OF A JOINT RESOLU
TION BY THe GENERAL ASSEMBLY, D~LARINC THAT THE GOVERNCR OR GOVERNOR-EmT IS UNABlE 
TO DISCHARGE THZ palER~ AND DUTIES OF TH1~ 0FFICE OF GOVF..BNOR BY REASON OF DISABILITY. 
SUCH JOINT RE..c;OLUTION SHALL BE ADOPl'ED BY A T\~o-THIRDS VarE OF 'I'lffi MEMBERS ELECTED TO 
EACH HaISE. THE SUPREME COURT SHALL GIVE NOrICE OF THE RESOLUTION TO THE GOVERNOR AND 
AFTER A PUBLIC HEARING, AT HUCH ALL INTERESTED PARTIES MAY APPEAR »JD BE REPRESF.NTED, 
SHALL DETERHlNE TH8 QUESTION OF DISABILITY. THE COURT SHALL MAKE ITS DETERMINATICS 
WITHIN TtlENTy-oNE DAYS AFTER PRESENTMENT or SUCH RESOWTION. 

IF TW: GOVERNOR TRANSMITS TO THE SUPRmm: COURT A r-TRITTEN D~LARATION THAT THE 
DISABILITY NO LONGER EXISTS, THE S'tJPRE1.1E COORT SHALL, AFTER FUBLIC HEARING AT ;mrCH ALL 
INTE.REf,TED PARTIES HAY APPEAR AND BE REPRE~TED, DETERMINE THE QUESTICIl OF THE COHTIN
UATIaJ OF THE DISABILITY. THE COURT SHALL HAKE ITS DETERHINATION \'lITHIN THENTY-oNE DAYS 
AFTER TRANSMITTAL OF r;UCH DIDLARATI<!l. 

THE SUPREl1E COURT IM.5 ORIGINAL, EXCWSIVE, AND FINAL JURISDICTlOO TO DE'J.'ERMINE ALL 
QUESTIONS CONCERNING SUCCESSIrn TO THE OFFICE OF THE GOVERNQll OR TO ITS ro·JERS AND 
DUTIES. 

§ection 17. VACANCY EARLY IN THE TERM, VACAl'lCY OR DISABILITY CF GOVERNOR-ELECT 

HHEN FOR ANY REASON A VACANCY OCCURS IN BarH THE OFFICE OF THB GOVERNOR AND THE 
LIEUTENANT GovtRN<R PRIOR TO WE EXPIRATION OF THTo; FIRST TrENTY MONTHf-'i OF A TERM_ A 
GOVERNOR AND LIEtrr-mNT GOVERNCR SHALL BE ELEX:TED AT THE NEXT amERAL EL~TICN reCURRING 
IN AN EVEN..NUMBnr.uID YEAR AFTF..R THE VACANCY OCCURS, FOR THE UNEXPIRED PORTIOO OF THE 
TERM. THE OFFICER NEXT IN LINE OF SOOCESSION TO THE OFFICE OF THE GOVERNOR SHALL SERVE 
AS GOVERNOR FR0l1 THE OCCURlENCE OF THE VACANCY UNTIL THE NEWLY ELECTED QOV!i'.....RNOR HAS 
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QUALIFIED. ~ 
IF BY REASON OF DEATH, RE.SIGNATION, OR DISQUALIFICATION, THE GOVERNOR-ZIECT IS 

UNABLE TO ASSm1E THr. OFFICE OF GOvP'.RNOR AT THJ: CC11HENCr;HENT OF THE GUBrnNATORIAL TERM, 
THE LIEUTr:NM1T GOVCRNOR-m:.reT SHALL ASSUME THE OFFICE. OF GOVERNOR FOR THE FULL TERM. 
IF AT THE Cor1MENCfo';UTINT OF SUCH TERM, TIm GOVERNOR-ELECT FAIL.~ TO ASSUME THE OFFICE BY 
REASON OF DISABIUTY, THE LIEUT!':NANT GOV~OR-JLJ.iDT ~HALL SERVE AS GOVERNOR UHTIL THE 
DISABIUTY OF THE GOVERNOR-ELECT T::~lINATES. 

Comment 

These three sections would restate the present constitutional provisions for� 
succession in the event of the governor's death,or disability, supply procedures for� 
contingencies not covered under the present succession provisions, and remove ambiguities� 
as to the status of one Who serves in the capacity of Governor under varying situations.� 

I"uestions specifically addressed by this recommendation include the following: 

1. How a disability in the office of governor is to be initiated and l1ho is� 
chargeable with maldng the determination as to its existence;� 

2. Status of the successor to the governor in the event of the latter's death and 
in the event of disability; 

3. Succe 'sion to the office of governor in the event of death of a person elected 
to become governor betl'ieen the November election and the second Honday of January, when 
the gubernatorial tem commences: (t here is authori ty to the effect that the tem 
"governor" as it appears in the Ohio Constitution does not include '.'governor-elect. lI ); 

4. 11hat powers, duties, and compensation accrue to the holder of the position of 
Governor during the disability of the Governor. 

The past experience of several states indicates the. need for seme method qf 
detennining whether a Governor is incapable of performing the duties and functions of 
his office. Early in its deliberations concerning these questions the Canmittee decided 
that the state Supreme Court should have original, exclusive, and final jurisdiction to 
detcnnine the questions of gubernatorial disability and succession. In some states the 
J.G1gislatpre makes such detonninations, but the Committee rejected such a plan because of 
the poosibili.ty that it could result in the introduction of irrelevant political concerns. 

Alabama, Illinois, Hississippi, and New Jersey are among states in which the 
Supreme Court makes the decision of whether the Governor is disabled and the 1'lodel State 
Cansti tution so recommends. The Committee is in agreement with rationale of If3C • 
drafters that "all issues relating to succession under the state constitution will 
eventually lnnd up in that court, anyway." Furthennore, MBC Camnentary argues persua
sively that: 

"The delegation of 'original' and 'exclusive' jurisdiction of issues rep
resents an effort to allow such cases to be disposed of l'iith promptness and .. 
finality so as to shorten the interregnum which might result from a governor's 
disability•••Hith t.he aupl'~mc COIll"t Gxd.uRively authorized to sit as a trial 
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court which can render a final, unappealable judgment, the delay and 
uncertainty are avoided which may othert-n.se Nsult .from appeals••• l1 

The Conunittee also favors designating the General ~ssembly as the triggering 
mechanism for getting the question of disability before the Court. It prefers consti
tutional specificity on this point and rejects alternatives that the General AssemblY 
provide by lalv for raising the question and the }iSC. choice that would leave the question 
of standing to sue to the discretion of the Court, for development in a traditional 
case by case manner. The General ~ssembly, canposed of elected representatives of the 
people, it reasoned, should go on record in such a matter•• The initiation of the 
question would be by joint resolution requiring a two-thirds vote. 

'lection 16 does not attempt a definition of disability, and it is so worded that 
disability is a factual question. The Court vJould determine the existence of disability 
(presumably any conElf.tion which renders the Governor unable to discharge the duties of 
his office). The Committee selected this provision over the more general one that the 
Court would be constitutionally directed to determine whether the governor is "ab1elt 

to discharge the duties of gubernatorial office. 

The second paragraph of proposed new Section 16 allows the Governor to initiate 
a proceeding to determine Hhether the disability has ceased to exist. Under the federal 
constitution and the similar Virgina provision, the President and the Governor, respect
ively, may commence such a proceeding. Section 16 'l'lould further guarantee notice, publlp 
hearing, and the right to be represented in proceedings to determine the e:xi.stence or 
continuation of a disability. 

The Committee also favors a constitutional requirement that the Court act l'dthin a 
specified length of time so that the t)uestion of disability could not remain for long 
unresolved. The tuenty-one day period within 'l'rhich the Court would be required to act 
under Section 16 has precedent in the federal and Virginia constitutions. 

Section 15 would be amended to distinguish between succession to the oftice when it 
becomes vacant and serving as Governor lihen the Governor is unable to dischai'ge the 
duties of office by reason of disability. By virtue of ~).. (D) anyone serving as 
Governor for the duration of the Governor's disability wouid have the powers, duties, and 
canpensation of that office. The Committee rejects the idea adopted by the l10del State 
Constitution and some other state constitutions of Ylutting a time limitation ~pon the 
status of serving as Governor under such circwnstarees. A vacancy in the office of 
Governor is said to occur after six months in some provisions. Under the Camnittee's 
proposal, a Governor once disabled could always initiate a proceedi% to be reinstated 
to office. 

Division (E) of the proposed Section 15 prohibits simultaneous'~serviceas Govemor 
and presidinb officer of either house of the 1egisl~ture but not that of Governor and 
Lieutenant Governor. HotITever, it prohibits simultaneous receipt of compensation of 
office of Governor and that of any other o.ffice in the line of succession. 

The present line of succession has been restated but retained. Present Section 11 
would be replaced by Division (C) of Rection 15, which provides that the line of succes
sion from Lieutenant Governor g;oes first to President of the Senate and then to the 
~peaker of the House. The President of the' .enate would be the president elected b7 
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that body, consistent l1ith the Canm1ssion's other recommel1dations concerning the 
Lieutenant Governor. 

The Canmittee rejected an alternative adopted by some states that would a11O''1 the 
legislature to provide for subsequent succession in the event of a vacancy or disabillty 
in the office of the Lieutenant Governor. Polltical manipulation or machination by a 
hostile lef,islaturc "'ould be avoided. It also decided against enumeration of other 
officials, elected statewide, as sane states have done, reasoning that the end of the 
line of succession should be designated as a position that would or could always be 
filled without delay. The alternative, under such a concept, for example, eould include 
naming the presiding officer of either house, or the most senior or juniOll member of the 
General "ssembly because, unless the entire legislature were abolished, there would 
Always be a person who could meet the qualifications. No reason is apparent for changing 
the present line or desi~nations, and the provision assures that there l"1ould al't'1ays be 
a holder of either of such positiona to succeed to the office of Governor in the event 
of a vacancy br disabiIIty in the office of Lieutenant Governor. 

Section 17 further contains a special procedure to be follCMed should the offices 
of Governor and Lieutenant Governor both becane vacant with a substantial part of 
the term still to run. The vacancies would be filled by election to office for the 
unexpired portica of the tem, in the manner similar to the filling of legislativa 
vacancies under 'Jection 11 of Article II. 

The filling of the temporary vacancy until such an election involves the question 
of providing for a line of succession to the governorship. A logical choice to fill the 
temporary vacancy prior to election under such a proposal would be the officer next in 
line of succession as is provided in proposed Section 17. 

The New York Constitution similarly calls for election when the offiaB ~f both 
Governor and Lieutenant Governor are vacant. A Governor and Lieutenant Governor are to 
be elected for the remaimer of the term at the next general election happening not les8 
than three months after both offices become vacnat. The temporary President of the 
">enate acts as Governor for the period betueen the vacu.cy and the election. 

Another question that could arise under the present provisions is the determination 
of a successor in the event of the death or disability of the Governor-elect. Under 
present ~ection J of Article III returns of the November election are transmitted to the 
President of the t'!enate, ,<rho during the first week of the session "shall open and publish 
them and declare the result." If there is no session in January, under .'iection 4 of 
Article III, the returns are made to the Secretary of ~tate am the result declared by 
the Governor. 

or Tuesday 
Under Article II legislative sessions canmence on the first 11onday/in January and 

under Article III the governor's tem commences on the second l'~onday in January. Conse
quently, there is no one with "governor-electlt status until the results are declared in 
January, although the tem of otfice of Governor continues until his successor is 
ltelected and qualified." 

The second paragraph of proposed ~ection 17 provides simply that if for any reason 
the Governor-elect is unable to assume the office on the second 1'100081' in January, the 
Lieutenant Governor-elect shall do gO, either as Governor or serving as Governor, 
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• depending upon the circumstances. Such a prOVl.S10n obviates the necessity of revising 
or eliminating ~ection5 3 and 4 of Article III, relative t.o transmitting of election 
returns. However, the Committee rec<JllIllende referral of these sections to the Committee 
to Study I::ducation, Elections, and the Bill of Rights. 

• 
In its initial set of reconunendations to the Le~islature the CCIlllII1.ssion has already 

recommended that present ~ection 16 of Article III be repealed, through its Committee 
to Study the Legislature. The present secti on designates the Lieutenant Governor as 
President of the Senate. 

• Section 19.. Compensation of executi.ve officers 

Present ConsUtuti on 

• 
The officers mentioned in this article shaU, at stated times, receive, for their 

services, a compensation to be established by law, which shall neither be increased nor 
diminished durin6 the period for which they shall have been elected. 

Committee RGcommendation 

The Canmittee recanmends that Section 19 of Article III be considered with other 
sections of the Constitution concerned l,rith the compensation of public officers, by a 

• Caranittee on Public Officers. 

Section 20 0 Officers to report to governor 

• Present Constitution 
The offIcers of the executive department, and of the public ~tate Institutions 

shall, at least five days preceding each regular session of the General Assembly, 
severally report to the Governor, t-lho shall transmit such reports, wi.th his message, to 
the General Assembly. 

• Canmittee neeomrnendati on 

The Committee recommends retention of .:1ection 20 of Article III without change. 

Comment 

• The Canmi.ttee recommends the retention of "ection 20 because together with Section 
6 it provides for necessary communication betueen independently elected officials in the 
executive department and the Governor. In the 19,1 'rIilder Report, Professor Harvey 
Halker, in his section on the Executive, recommended the deletion of Sections 6 and 20 
of~rticle III, specifying that such deletions shouId be made ttespecially if the present 
elective state offices mentioned are made appointive." (p. 39) Following this rationale,

• the Canmittee 'believes that if the present elective state officers are to remain as 
such, the provisions should be retained. 
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ARTICLE III 
Executive Department 

No recommendations at this time 

0ection 2. Tp-rm of officejlimitation upon service 

Present Constitution 
The Governor, Lieutenant Governor, ~ecretary of State, Treasurer of State, and 

Attorney General shall hold their offices for four years commencing on the second Ilonday 
of January, 1959. Their terms of office shall continue until their successors are 
elected and qualified. The Auditor of State shall hold his office for a term of two 
years from the second }1onday of January, 1961. to the second Monday of January, 1963 
and thereafter shall hold this office for a four year term. No person shall hold the 
office of Governor for a period longer than tl-lO successive terms of four years. 

Cornmit tee nee Ol11ltlendati on. 
The Committee makes no recommendation 'l-Tlth respect to ~ection 2 of Article III at 

this time. 

Comment 

The Committeo has discussed the provision in Section 2 of Article III that no 
person "shall hold the office of Governor for a period longer than two successive terms 
of four years." 

It has noted the ambiGuity of the pro~s~on, based upon the two possible inter
pretations to which it is subject--one, that a person who has served two successive 
torms may be elected Governor a~ain after the intervention of one or more tenns; and 
two, that tHO successive terms is an absolute limit on the number of terms a person 
may serve as Governor. 

An interpretation from the Ohio Supreme Court is an'c.icipated vrithin the next sixty 
days. The Committee has been furnished research materials presenting the arguments for 
and against unlimited terms for governors, but because of the pending litigation, the 
Committee has deferred consideration of the alternatives to clarify or abolish the 
provision• 

./� 
Section 11. Executive clemency� 

Present Constitution� 
He shall have power, after conViction, to grant reprieves, commutations, ~ 

pardons, for all crimes and offences*, except treason and cases of impeachment, upon 
such conditions as he may think proper; subject, however, to such regulations, as to 
the manner of applying for pardons, as may be prescribed by lal-l e Upon conviction 

*So in the original on file in the offic e of the Secretary of State 

1344� 

~ 

•� 

•� 

•� 

•� 

•� 

•� 



•� 

•� 

•� 

• 

• 

• 

• 

• 

• 

• 

• 

for treason, he may suspend the execution of the sentence, and report the case to the 
General Assembly, at 1ts next meeting, when the General Assembly shall either pardon, 
commute the sentence, direct its execution, or grant a further reprieve. He shall 
communicate to the General Assembly, at every regular session, each case of reprieve, 
commutation, or pardon granted, stating the name and crime of the convict, the sentence~ 
its date, and the date of the commutation, pardon, or reprieve, l'rith his reasons 
therefor. 

Canmittee °..ecommendation 

The Committee makes no recCllll11endation with respect to~ection 11 of Article II!� 
at this time.� 

Comment 

Section 11 of Article III gives the Governor the power after conviction to grant 
reprieves, commutations, and pardons for all crimes and offenses except treason and cases 
of impeachment, upon such conditions as he may think proper, subject to the proviso 
that regulations as to the manner of applying for pardons may be prescribed by 1st.... 
In treason cases, under the same section, he may suspend executi on and report tr.e case 
to the General Assembly, who may grant pardon, canmutation, or reprieve. section 11 
contains the further requirement that the Governor communicate to the General Alsembly 
each case of reprieve, canmutation, or pardon granted, stating the name and cri11e of the 
convict, the senteooe, its date, and the date of action taken and reasons. 

A staff research study of executive clemency provided the Canmittee with historical 
and contemporary infonnation about pardoning practices in this country. It re~aled 
that in approximately 75 per cent of' U.8. jurisdictions the Governor exercises t'le 
power of pardon and other fonns of executive clemency. The advisory pardon boart or 
authority has becane a Widespread institution, in most cases acting in an advisory 
capacity to the Governor, and in a minority of states acting as final arbiter in 
clemency decisions. 

Pardon agencies were created in response to charges that the pardoning power was 
being abused. However, for all the widespread condemnation of pardon abuses, reports 
have documented few actual instances of manipulation in the pardon process. Only 
sporadic instances of unwise and undiscriminating exercises of the pardon power,> have 
been reported. No documentation has been found to support charbes of reckless use of 
the pardon pa-ler that were made in Ohio in the latter part of the 19th century. 

Host pardon authorities, as in Ohio, are statutory and not constitutional. A 
recent report on the Ohio Constitution to the Pilder Foundation favors a board that 
includes experts. Noted with approval is the Pennsylvania practice of includi1'l5 a lawyer, 
penologist, physician, and psychiatrist or psycholOf;ist on the Board of Pardons. The 
Pennsylvania Board is cansti tutional but the requirement regarding experts as members 
is statutory. 

Among the states "rith recently adopted, amended, or revised consti. tutions, or in 
which constitutional revision had been studied in the past decade, there had been no 
discernible trend tmoiard staJidardization of pardoning practices. The constitutions of 
the two newest states give to the Governor a broad pardon pOW'er. Under the Alaska 
constitution, the chief" executive may grant pardons, commutations and reprieves and may 
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suspend and rembt fines and forfeitures. The pOlfer is suhjoo~ 'to procedures prescribed 
by l~in", and does not extend to impeacnmelll-. Xu rfcl1-:aii the Governor may grant all of these 
forms of clemency for all offenses, subject to regulation by law as to the manner of 
applying for clemency. The r-1OOel State Constitution retains executive clemency but 
permits delegation of the power under procedures prescribed by lal'1. The purpose of the 
delegation provision, say its drafters, recognizes that "the granting of pardons involves 
complex judgments of a correctional and behavioral nature" in which c1"J.ef executives 
are not trained, and hence, the Hodel "expresses the view that a state constitution should 
leave the matter to legislative development." 

In Ohio the matter of pardon has been the subject of legislative development, and 
..j no problems have been called to the attention of the committee that could not be 

solved by legislation. Among the options presented in the staff research study was the 
removal of treason as an exception to the pardoning paver, as did the proposed Nel'1 York 
Consti tution of 1961, on the basis that treason convictions might be inconsistent ~rith 

the federal constitution. The Michigan Constitution of 1913 eliminated treason as an 
offense for 't-lhich the governor does not have authority to reprieve, commute, or pardon. 
The reference to treason could be removed as obsolete inasmuch as only two cases of 
completed treason prosecutions by a state have been uncovered--that of Thomas Dorr of 
'n1OOe Island (1844) and one involving John Brot-m of Virginia (1859). However, Ohio 
statutes recognize the crime of treason against the state (Sections 2921.01 and 2921.02 
of the Ohio Revised Code). Framers of the federal constitution debated whether states 
should retain the right to enact Im'1s for treason, and the proponents of state power 
prevailed in limiting the federal constitutional provision to treason against the 
United States. 

No justification has been established for revising the present provision governing 
executive clemency in Ohio. The present Governor expressed satisfaction with Section 
11 as it stands. No case has been made for aff1xi.ngcOl1Bti tutibna]j'permanenc1 to"'pardon 
authorities, designed to assist the Governor in the discharge of his clemency pmi'ers. 

Section 18. Vacancies to be filled by governor ,. 

Present Constitution 
ShoUld the office of Auditor of ~tateJ Treasurer of State, Secretar,y of State, or 

Attorney General become vacant, for any of the causes specified in the fifteenth section 
of this article, the Governor shall fill the vacancy until the disability is removed, or 
a successor elected and qualified. Such successor shall be elected for the unexpired 
term of the vacant office at the first general election in an even numbered year that 
occurs more than forty days after the w-acancy has occurred; provided, that '''hen the 
unexpired term ends within one year immediately following the date of such general 
election, an election to fill such unexpired term shall not be held and the appointment 
shall be for such unexpired term. 

Ccmmittee Recommendation 

The Committee makes no recommendation uith respect to ~ection 18 of Article III at� 
this time.� 
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Comment 

Section 18 provides that after the Governor fills a vacancy in the enumerated 
executive offices, a successor shall be elected for the unexpired term at the next 
general election in an even numbered year that occurs more than 40 days after the 
vacancy, uith the proviso that appointment is tor the remainder of the unexpired term in 
the event that it ends within one year immediately following such e1ecti on. The 
election provision Has last amended in 1969 when both C)ection 18 of Article In and 
Section 2 of Article XVII (Elections) were amended to provide for the elimination of the 
short tem election of state officers to fill a vacancy, where the remainder of term is 
leas than one year. Section 2 of Article XVII is virtually a duplicate of Section 18 
of Article III, except by its terms it applies to vacancies "in any elective state 
office other than that of a member of the General Assembly or of Governor." 

Section 18 of Article III applies to vacancies in all of the executive offices 
except that of Lieutenant Governor, and Section 2 of Article XVII apparently applies to 
all executive offices. The Committee studyil'l€:; the elections provisions will want to 
consider S-ection 18 of Article III in conjunction with Section 2 of Article xvn becaUse 
of the apparent conflict in the two sections. The Canmittee to Study the Executive 
defers consideration of this section because it involves the broader area of elections. 

Section 21. Appointment~_su~ject to advice and consent of senate 

Present Constitution 
Fhen required \)y law, appointments to state office shall be subject to the advice 

and consent of the Senate. All statutory provisions requiring advice and consent of 
the Senate to appointments to state office heretofore enacted by the General Assembly 
are hereby validated, ratified and confirmed as to all appointments made hereafter, but 
any such provision may be altered or repealed by law. 

No appointment shall be consented to without concurrence of a majority of the total 
number of ~enators provided for by this Constitution, except as hereinafter provided for 
in the case of failure of the Senate to act. If the ~enate has acted upon any appoint
ment to which its consent is required and has refused to consent, an appointment of 
another person shall be made to fill the vacancy. 

If an appointment is submitted during a sessi on of the General !'.ssembly, it shall 
be acted upon by the Senate dUring such session of the General Assembly, except that if 
such session of the General Assembly adjourns sine die within ten days after such sub
mission without acting upon such appointment, it may be acted upon at the next session 
of the General Assembly. 

If an appointment is made after the Senate has adjourned sine die, it shall be 
subrnitted to the f>enate dUring the next sessi. on of the General Assembly. 

In acting upon an appointment a vote shall be taken by a yea and nay vote of the 
members of the ~)enate· and shall be entered upon its journal. Failure of the Senate to 
act by a roll call vote on an appointment by the governor within the time provided for 
herein shall constitute consent to such appointment. 

Committee Recommendation 

The Canmittee makes no recommendation wi. th respect to Section 21 of Article III at 
this time. 
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Canment 

Section 21 of Article III was adopted by the electorate in November, 1961, and •
establishes some procedural requirements governing advice and consent of the senate on 
appointments to state office when required by law. Because of its recent origin and 
the absence of evidence that the requirements have been unsatisf'actor;y, the Canmittee 
has taken no action on this matter at this time. 
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•� ARTICLE XV� 
Miscellaneous� 

Recommendati ODS 

Section 2. Public printing 

•� Present Constitution 

• 

The printing or the laws, journals, billS, legislative documents and papers for 
each branch of the general assembly,- with the printing required for the executive and 
other departments of state, shall be let, on contract, to the lowest responsible 
bidder, or done directly by the state in such manner as shall be prescribed by law. 
All stationery and supplies shall be purchased as may be provided by law. 

Section 5. Duelists ineligible to office 

Present Constitution 
No person who sEall hereafter fight a duel, assist in the same as second, or send, 

•� accept, or knowingly carry, a challenge therefor, shall hold any office in this State. 

Section 8. Bureau of statistics 

Present Const! tution * 
There may be established, in the Secretary of States office, a bureau of statistics, 

•� under such regulations as may be prescribed by law. 
~~ 

So in the original on file in tile oftice of the Secretary of State. 

Committee Recommendation 

•� The Cal1Irlttee recanmends the repeal of Sections 2, 5, and 8 of Article XV.� 

Canment 

A. General Conclusi one 

•� Article XV I captioned "Miscellaneous" contains three sections that pertain to the 
executive branch and that have for such a loog time outlived their usefulness as to be 
obsolete. All originated in 1851, and in every instance published proceedings ot 
constitutional convention debates disclose that the provisions were adopted to meet 
specific problems of that period. Their adoption as part of the fundamental law can 
hardly be justified in the first place because the subject matter o£ the seotions in 

•� question has to do with matters transitory in nature and clearly ld. thin the province of 
the legislature. Two authorize legislative action and maY', therefore, be said to 
violate the principle that 8'tate legislative power 1s plenary in the absence of 
specific constitutional limitation. 

The sections recanmended to be repealed are sections 2, 5, and 8 of .\rticle XV. 
•� The specific reason for each recanrnel¥iation am a statement pertaining to the historioal 

perspective of each of the sections appear below. 

The Committee's rationale for these recommendations could be described as threefoldt 
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(1) to remove from the Constitution provisions that are clearly dated and hence archaic; 
(2) to remove provisions authorizing the General Assembly, by law, to prescribe solu
tions to problems that are not related to governmental operations of the 20th century, 
and (J) to remove provisions which could be misconstrued as limitations on legislative 
power. 

The philosophy of the Committee has been to limit recommendations to retain or to 
add provisions relative to the authority of the General Assembly to act to those 
situations 't'1here historical precedents justify an exception to the general rule that 
the authority of 8 state legislature is plenary. The sections from Article XV included 
in this report do not ceme wi thin such an exception. 

B. Specific Provisions 

1. Public printing 

Any provision to single out public printirog is inconsistent with the basic function 
of a Constitution. The evil to which the original version of the section was addressed 
was legialtive "wrangling and quarreling" each session on the subject of who should do 
the state printing. As passed in 1851 the section required that printing be let out on 
contract. 

The amendment of the section in 1912 added the alternative that printiI1€; could be 
done by the state in such manner as shall be prescribed by la't-T and, for reasons not made 
clear by the reports of the proceedings of the 1912 constitutional convention, added 
the final sentence relative to stationery and supplies. The concern in 1912 was that 
the General Assembly not be required to enact 1aHs requiring executive officers to 
award printing contracts and to enable the state to establish a printing department 
when the volume of printing reached' Such "prap~tilon··l1s to· justify ~Qeh·actioJi. 

Section 2 is clearly obsolete, having first been proposed to meet specific problems 
that disturbed critics of the legislature some 120 years ago, and subsequently amended 
So years ago to remove the original restrictions on legislative action that it imposed 
in this area. History reveals that even some of the delegates of the 18,1 Convention 
regarc.ed the section as an unnecessary singlirg out of a subject matter that was wi thin 
the prc.vince of the legislature to control. 

2. Duelists ineligible to office 

The s~ction on dueling is Wholly obsolete. The section is unnecessary in vie\oT of 
other qual:.fications that have been established by statute for the holding of public 
office. Furthermore, Section, can be viewed as a redundancy in viell of ~ction 4 of 
Article V ''''hich ree ognizes the pot-Ter of the General Assembly to prescribe qualificati ons 
for voting and for holding office. Furthemore, .~ection 4 of Article )''V provides: 
"The Genera:' Assembly shall have pOl-ler to exclude from the privilege of voting, or of 

. eeing eligib~e to office, any person convicted of bribery, perjury, or other infamous 
crime. It The General Assembly, of course, has power to define crimes. 

•� 

J� 

.:� 

.:� 

.!� 

The legislature has inherent power to regulate eligibility to office by statute. 
The singling OUt of dueling was considered both outdated and violative of bood consti •
tutional draftsmanship by some who debated its inclusion in the Convention of 1851. 
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•� ~tatutory material should be deleted from the C.onstituti on unless there exists aome 
oanpelling reason for making an exception to such a rule. Little can be auticipated in 
the way of opposition to removal of a dueling provision of this sort. 

3. Bureau of statistics 

• This provision is plainly one that violates the principle that state legislative 

• 

pcwer is plenary in the absen~e of specific constitutional limitation. Unnecessar,y 
detail in the Constitution often restricts legislative innovation. The General .4~ssemb~ 

would have ample power to create a statistical bureau.. and the affirmation of pcMers 
already possessed is unwise because it may be interpreted as limiting such action to 
the office of Secretary of State. The creation of any kind of state agency to collect 
statistics of any sort is not a matter of a fundamental nature. The provision is dated 
and obsolete, and even the convention debate concerning its inclusion because of the 
failure of the state board of agriculture to collect and disseminate agricultural 
informati on is illustrative of its datedness. 

• The present Secretar,y of State, in response to the Committee's request for a 
position upon its recommendation regarding gection 8, has advised the Conunittee of his 
agre~ment that this provision should not be retained in the Constitution• 

• 

• 

• 

• 

• 

•� 
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ARTICLE VII ~ 
Public Institutions 

I 
No reccrnmendations at this time J 

I 

~ection 2. ! Directors of penitentiary; trustees of benevolent and other state ~nstitu- tt 
; tiona to bo appointed by the governor 

Present Constitution 
~'The directors of the Penitentiary shall be appointed or elected in such manner as 

the General Assembly may direct; and the trustees of the benevolent, and other State 
institutions, now elected by the General Assembly, and of such other State institutions • 
aa may be heroafter created, shall be appointed by the Governor, by and with the advice 
and consent of the Senate; and, upon all ncminations ;'i·.'?::ie by the Governor, the question 
shall be taken by yeas and nays, and entered upon the j.:>urnals of the Senate Q 

Soction 3. FiJ.ling of vacancies in such offices 

•Pro~ent ConDtitution 
'1'he Governor shall have pat-rer to fill all vacancies that miJ.;{ occur in the offices 

aforesaid, unti~ the next session of the General Assembly, and, until a successor to 
his appointee shall be confirmed and qualified. 

Committee l'{ecommendation • 
The Committee makes no recommendation ~~th respect to Sections 2 and 3 of Article 

VII at this time. 

Comment •Sections 2 and ) of ~rticle VII givo the Governor power to appoint trustees of the 
"benevolent and other state institutions" with the adVice and consent of the senate and 
to fill vacancies in such pO'flts. They could be covered by a general appointment 
section" as suggested by the 1970 ·i.lder Foundation report, or they could be amended 
or repealed because or their obsolescence. • 

• 

tt 
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• arWR PROPC6ALS BEFORT: THE COMMITTEE 

No recommendations at this time 

• Among the popular proposals presented to the Committee were ones to expand the 
exeoutive article by dealing t·'i. th the followiIlb subjects: (1) Executive reorganization; 
(2) '('he budget as an executive responsibility; (3) Executive enforcement of compliance 
with law. 

Cammittee Recommendation 

•� The Cornmittee makes no recQ11lllendati on as to the adoption of proposals for executive 
reorganization, an executive budget, or enforcement of compliance with law at this time. 

Comment 

• A. General COlJ~lusions 

• 

HaYing embracej a philosophical attitude that amendments ought to be developed only 
in re~onse to CQlstitutional barriers that threaten the effective operation of the branch 
of goTernment under study, the Committee has discussed but not acted upon a number at 
sug~eBtions that would broaden the executive article. The reluctance to act more 
hasti:.y on some of these proposals should not be misunderstood 88 ,f.E'&;flecting a view 
that a strong and independent legislature is inconsistent with an efficient am. effective 
executive. On the dontrary, the Committee agrees with the proposition that "true 
separation and balance of powers calls for a strong legislatare, a strong executive, and 

• 
a. strong judiciary; and that tvhen numerous checks and balances are established within 
the executive branch, that branch is rendered weak and ip.;apable of fulfilling its 
responsibili~ies in the large and basic balance of pOt·rers rf the three departments of 
government." H~lever, to this date, the Committee has not been convinced that consti
tutional revision along the lines described beloH is rital to the efficient operation 
of Ohio government. 

~uch a posture on the part of the Committee to r~udy the Executive Article is not

• intended to foreclose future consideration of some or all of the matters included 
wi thin t:lese popular reform proposals. 

• 
Nor' 40es this' cOmmit'f:;lce want to be understood as excluding testimony or other 

evidence relative to tJze desirabili ty of c onstitutionally clarifying executive powers 
and duties. It prpo;;eeds cautiously by limiting its initial set of recommendations to 
matters upvn wh:i.;h it has had the benefit of considerable expert opinion and to uhich 
it has given great scrutiny. To go beyond its nresent recommendations without adequate 
found3tion risks attaching constitutional rigidity to transitory ideas about how the 
executive can most effectively discharge its responsibilities and limiting future ~xper. 
imentation by the very inclusion of insuf£iciently considered constitutional solutions. 

• B. Specific Proposals 

The Comnd.ttee retains an open mind concerning the following specific proposals to 
which it has given some stud¥, and, as to the possibility of others, is not prepared 
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to call the executive department a closed study. 

1. Executive Reorganization 

A twentieth centure administrative reform movement has resulted in populallization� 
of re,: anmendati ons for:� 

(A) Constitutional authority for the governor to initiate reorganization of exec
utive departments and agencies, subject to legislative veto--a provision included in 
model executive articles of the i!ode1 'itate Constitution and the National Governor's 
Conference and eight state constitutions; and 

(B) Constitutional ceiling (commonly 20) on the number of executive departments-�
in the saJlle model articles and nine state constitutions.� 

The Committee has considered arguments for and against executive reorganization 
initiative under constitutional authorization. Ohio governors presently propose speci
fic changes in administrative structure through individual bills introduced by 1egis
lators for that purpose. Departmental reorganizations have taken place fran time to 
tille for the purpose of coordinating activities in major current problem areas. Ohio 
governors have realigned functions by the transfer of personnel and in such a way have 
effected administrative changes by executive actio.n.. Furthermore, legislation has 
beE!"l introduced in Ohio to provide the governor wi. th statutory authorit7 to reorganize 
executive agencies, subject to legislative veto. See, for example, Senate Bill No. 
318 of the 109th General Assembly. This legislation has not been adopted in Ohio" but 
similar reorganization acitivity has taken place in other states by virtue of legisla
tion, without constitutional change. A r~ent 7)ublication of the Council of State 
Governments reports upon executive branch reorganization in 12 states t.zhere "significant 
restructuring" has OCCUlTed in the last seven years. Of the group, four states effected 
such reorganization by the legislature without constitutional mandate. 

In summary, the committee's rationale for not recommending constitutional recogni�
tion of such authority at this time is in its belief that if such a plan is desirable,� 
comparable results can be achieved by legislation.� 

Cogent reasoning has been advanced both for an against a constitutional limitation 
on the number of executive departments. However, authorities are in considerable dis
agreement as to the appropriate number of departments, t.z1th sane committed to 12 as the 
only means of precluding exec~tive fragmentation, and others calling 10 unduly restrict
ive. Moreover, an implementation problem has been noted as to what agencies are to be 
included within the limitation. Ji'inally, although a constitutional ceiling has signi
ficant support, the committee notes that Hassachusetts repealed its constitutional 
limitation in 1966, and the rejected New York Constitution of 1967 would have effected 
removal of the limitation. In the latter state~ convention commentary pointed out that 
despi te the numerical limtation on civil departments to 20, there were 1,0 state admin
istrative units reporting to the governor. 

In an address to the Committee the present liovernor of Ohio stated that the exec
utive branch is presently organized into 23 departments, 83 bureaus and agencies, and 
161 boards and commissions. Such a structure is clearly cumbersane, and the Governor 
called for executive integration. However, the question to which the Committee addressed 
itself was whether executive programs are being delayed or frustrated by constitutional 
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infirm1ties. tha.t obstruct administrative integration, and on this point it remains 
unconviI~ed that the solution to executive fragmentation lies in constitutional limit
ations of the kind currently popular. 

The principles of public administration supporting reorganization are said to be:� 
grouping of agencies into broad functional areas; establishment of relatively few� 
departments to enhance span of control and pinpoint responsibility to the chief execu�
tive and legislature; delineating single lires of authority to the top; administration� 
of departments by single heads. With these b0als the committee has little Quarrel.� 
However, in the absence of a demonstration that compelling and immediate needs justif,y� 
a delineation of reorganization authority in the ConsUtution, the committee has been� 
gUided by the following policy rules:� 

Constitutions should be confined to fundamental matters, avoiding unnecessary� 
detail so as not to foreclose different approaches in the future.� 

Policy should be to deal sparingly with organization o~ the executive branch in� 
the state constitution.� 

~tatutory-type specifications along lines recommended by advocates of reorganization 
for administrative integration are not justified in a constitutional provision. 

The constitutional issue is !lone of eliminatiIlf> specific constitutional impediments� 
to integration••• and of otheI'1vise preservin€, constitutional neutrality on questions of� 
how state administration is to be organized and conducted."� 

2. The Budget as an Executive Responsibility 

Although ~ection 7 of Article III reqidres the governor to "communicate at every 
session, by message, to the General Assembly, the condition of the state and recommend 
such measures as he shall deem expedient, II there is no explicit previsi on for an 
executive budget in the Ohio Constitution. Section 107.03 of the Revised Code requires 
that the Governor make appropriate recoi,uneooations for all the state's activities and 
revenue estimates under existing and proposed legislation. 

Research has disclosed a trend tOlVard providiDf:, for the budget function in the state 
consti tution. Hany authorities on state government have called for a strong executive 
budget l granting the Governor full authority for preparing a budget that covers all 
a~ministrative operations, and for a clear constitutional delineation of the fiscal 
relationship between the Governor and the legislature. The 1970 Report of the Wilder 
Foundation on the Ohio Constitution recommends that the duty to submit a balanced 
budget be clearly constitutionally imposed on the Governor. Such a system, it reasons, 
would help prevent buckpassing and fighting betvleen the two branches of government in 
times of revenue shortages. 

Another popular revision has been the substitution of an annual for a biennial 
Budgetary system. The number of states vrith annual budgets rose from five in 1949 to 
a reported 33 in a 1972 publication. In Ohio the budget is adopted biennially, but 
appropriations are made for each year of the biennium separately. The Canmittee has had 
the benefit of contrasting arguments for a biennial budget and for an annual budget, but 
it has also recognized that notwithstanding andministrative merits the question is a 
political one. Reducing the frequency of legislative-executive confrontations frees 
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the executive fran financial./.dependence on the legislature for longer periods, and the 
effect is to advance executive pouer. On the O'ther hand, arln1taJ- bud.tet systems f 

correspond with annual legislative sessions. 

In other states a direction is clearly discernible tot-rard constitutional provisions J
for an executive budget, submitted annually, with supporting lebislation. The Hodel 
i1tate Constitution calls for the Governor to transmit an armual budget estimate ttsetting 
forth all proposed expenditures and anticipated incane of all denartHlents and agencies 
of the state, as well as a general appropriation bill to authorize the proposed expen
ditures and a bill or bills covering recommendations in the budget for new or additional 
revenues. 1I Its drafters reason: • 

"No single act in the fiscal process is of greater importance that the� 
preparation of the budget, which enables the govermr to develop a canpre�
hensive fiscal program for each fiscal year. Recognizing this executive� 
responsibility, the Model requires that the chief executive develop not� 
only proposals for an expenditure program bpt also a plan for the raising of� 
the rlecessary revenues. AIry new or additional revenues the governor feels� 
are necessary must be spelled out in his budget presentation.� 

TIith such requirements the legislature is in a position to evaluate the� 
executive's comprehensive fiscal plan, to increase or decrease items and to� 
strike out or add items. These broad powers are balanced by the governor's� 
power to veto appmpriati on bills. II� • 
However, the Canmittee also finds that there is much to be said for a le~al structure 

which facilitates adaptation to changing circumstances. This vier1 might agree lath 
those who believe that flexibility is necessary in budget processes, and that such 
problems should be Jfft for legislativp., rather than constitutional, detennination, with 
neither an anuual nor a biennial budgetary provision written into the COllBtitution. It • 
has been pointed out that the legislature in Ohio can always make supplemental appro
priations or amend the appropriations act to change appropriations if it wants to. 

Consequently, in accord with its general philosophical approach, the Committee does 
not at this time endorse constitutional revision pertaining to the executive role, the 
budget process, or the frequency of budget submission. It does, hOl'leVer, remain recept
ive to further evidence that a specific constitutional provision would alleviate same 
specific problems that the executive department confronts in carrying out its budgetary 
responsibilities. 

3. Executive enforcement of compliance with law 

A third question that the Executive Committee "as explored but briefly is Hhether 
the Governor should be empowered to investigate any part of the executive department 
and enforce compliance \0.11th law by proceeding against officers. 

The 1970 Wilder Canmission tleport, State Govermnent for OUr Times, recClJIlllends 
constitutional authority for the governor to investigate any part of the executive branch. 
Although under ~ection 6 of Article III the Governor" shall see that the laws are 
faithfully executed" the Model State Constitution and some newer state constitutions 
have specifically reco~nized a constitutional duty to investigate possible misconduct. 
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Reasons the \l6.lder Foundation report: "Constitutional affirmation of this duty can 
prevent unnecessary conflict between the governor and the legislature." 

The Ccmmittee has not received test:1mony or research materials on this question of 
expanding executive authority.

• Dr. lrarren Cunningham, a member of the Committee, prepared a comprehensive reVision 
of the executive article, containing many of the matters of change that the Canmittee 
elected not to act upon at this time. His complete proposal, containing an outline of 
a re-written article on the executive department, appears as an appendix to this report. 
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APPEND IX t,� 

SUGGESTED ARTICLE UPON THE "EXECUTIVE" FOR THE� 
CONSTITUTION OF THE 

000 

STATE OF OHIO • 
Prepared and submitted for the consideration of 

the Committee on Revision of the Ohio Consti
tution by: U. Cunningham, Miami University. 

000 

ARTICLE III 

THE EXECUTIVE AND l\DMINISTRATIVE 
DEPARTMENT 

Sec. 1 - Executive Department 

Par. 

Par. 

I 

2 

- The supreme executive power shall be vested in a governor. 

- The executive department shall consist of all state elective and 
appointive officials and employees except the officials and employees 
of the legislative and judicial department. 

• 
i 

Par. 3 - In addition to the governor and lieutenant governor, there shall be a 
secretary of state, attorney general, auditor, and such additional 
officers and departments of government over which they shall preside, 
not to exceed , as may hereafter be established by law. 

Par. 4 - All present or future boards, bureaus, commissions, and other agencies 
of the state exercising administrative or executive authority shall 
be assigned by the governor to the department to which their respective 
powers and duties are, to him germane. • 

Par. 5 - There shall be a lieutenant governor who shall have the same qualifications 
as the governor. The lieutenant governor shall be the administrative ~
sistant of the governor and shall perform such duties in the integration 
and coordination of administrative departments and functions of government 
as the governor shall delegate to him, or which shall be fixed for him by 
the legislature in the Administrative Code of the state. (Suggested by 
writer.) The lieutenant governor shall be appointed by the governor and 
shall be responsible to him in the performance of his duties of office, 
and his term of office shall be indefinite at the pleasure of the governor. 
The governor may delegate any or all of his administrative powers to the 
lieutenant governor as administrative assistant to the governor. The lieu
tenant governor shall be assisted by such aides as may be provided by law, 
but all such aides shall be appointed and shall hold office in accordance 
with the civil service regulations fixed by the legislature. 

It is suggested that if the General Assembly and/or electorate prefer 
the "tandem" election of a lieutenant governor with the Governor for his 
term to act as administrative assistant to perform !I such duties as provided 
by law' other than preside in the Senate, this writer would compromise with 
this suggestion, as alternate to the provisions above for an appointed 
Lieutenant Governor. 
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Par. 6 - The secretary of state, attorney general, auditor, and directors of such

• additional departments as may hereafter be established by law shall be 
appointed by, and may be removed by, the governor, and they shall hold 
office at the pleasure of the governor and shall continue in office 
until removed or a successor has been appointed to succeed to the office. 

• Sec. 2 -~ of Office and Qualifications for Governor 

Par. I - The governor· shall hold office for four years. His office shall commence 
on the second ~ronday of January next after his election which shall take 
place in odd numbered years, and shall continue until his successor is 
elected or otherwise qualified. 

• Par. 2 - The term of governor under this constitution shall commence on the second 
Monday in January, in the year nineteen hundred and , <an even 
numbered year), and on the same day every four years thereafter. ;IThis 
section may be placed in the SCHEDULES if any are appended to the Con
stitution. ) 

• Par. 3 - The governor shall be at least years old and shall have been a J 

•� 

citizen of the United States for at least years and a resident ~
 
and elector of the state at least years next before his electi~
 
(It is questioned whether such specific qualifications are desirable (� 
other than that he be an elector of the state. It is to be noted th~
 

any qualifications will automatically apply to lieutenant governo~~' If� 
they are adopted, then a similar provision should be made to apply to� 
the lieutenant governor.) 

• 
Par. 4 - No member of Congress, or other person holding office under the authority 

of this state, or of the United States, shall execute the office of 
governor or lieutenant governor, except as herein provided. (a-III, 14) 

Sec. 3 - Succession !£ the Governorship 

'. 
Par. 1 - In the event of the death, impeachment, resignation, removal, continued 

absence from the state, or other disability of the governor, the powers 
and duties of the office, for the residue of the term, or lesser time 
as herein provided, or until his disability shall be removed shall de
volve upon the lieutenant governor. 

• 
Par. 2 - Hithin months of the death, impeachment, resignation, removal, con

tinued absence from the state, or other disability of the governor, the 
legislature shall convene in special session upon the notice given to the 
members thereof by the presiding officer of the senate if the legislature 
is in session, or by the presiding officer of the senate ~ediately last 
past if the legislature is in adjournment, at which time and place the 
legislature shall fix a time for holding a general election at which the 
question of whether the lieutenant governor shall. succeed to the governor

• ship shall be submitted to the electorate. If the electorate shall vote 
against the continuation of the lieutenant governor in office to succeed 
to the governor for the unexpired term, a suc~eoo.r to the office of gov
ernor for the unexpired term shall be prOVided as in the ~~·~~ion for 
governor, as provided by law. (Suggest~ by the writer to take C81_ ~f the 
transition from admintstrative appointiVe officer to that of executive 
elective officer.)• 1359 
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It is suggested that if the General Assembly and/or electorate prefer 
the ;tandem" election of a Lieutenant Governor '''ith the Governor for his 
term to act as administrative assistant to perform II such duties as pro
vided by law" other than preside in the Senate, this writer would com
promise with this suggestion,as alternate to the provisions above for an 
appointed Lieutenant Governor. 

Par. 3 - Should the lieutenant governor be authorized to succeed to the office of 
governor for the unexpired term as herein provided, it shall be his duty 
to appoint a successor to the office of lieutenant governor as herein 
provided. (Suggested by the writer to provide a ~ew administrative as
sistant. ) 

Par. 4 - In the event of the death, impeachment, resignation, removal, continued 
absence from the state, or other disability of the governor, in the ab
sence of a lieutenant governor duly appointed to the office, the president 
of the senate shall act as governor; and if the president of the senate 
shall be rendered incapable of performing the duties pertaining to the 
office of governor, the same shall devolve upon the speaker of the lower 
house of the legislature, until the next general election, at which time.~ 

",.�
a successor to the office shall be elected as provided by law for the� 
unexpired term.� 

" 

Sec'."\ 4 -� Legislative Powers £! lli Governor 

Par •. I� The governor shall communicate at the beginning of every general session 
of the legislature, and during each general or special session as he may 
deem necessary, by message the condition of the state and may then and 
there recommend such measures as he shall deem expedient. 

Par. 2 - The power of veto shall be reserved to the governor over legislation as 
herein provided. (Suggested as a reference section to the Article on 
the legislature.) 

Par. 3 -� The governor shall have power to convene the legislature in special ses
.-~	 sions when he deems it advisable, by proclamation, stating therein the 

purpose for such s~ssion. The legislature shall not be restricted 
thereby to consider, when so convened, those matters contained in the 
proclamation. This power shall not restrict the legislature, in the 
absence of such proclamation to be convened upon its order as herein 
provided. (Procedure for the convention of the legislature in special 
sessions upon its own motion would be set forth in the Article on the 
legislature. ) 

Par. 4- The governor shall have power to adjourn the legislature in case of dis
agreement between the two houses in respect to the time for adjournment, 
but in no instance shall be adjourn it beyond 

Par. 5 - The governor, the lieutenant governor. and the directors of the adminis
trative departments shall be entitled to seats in the legislature, may 
introduce bills therein, and may take part in the discussion of measures 

•� 

•� 

•� 
in which they are interested, but shall have no vote. (This is highly 
controversial and should be thoroughly discussed as to policy.) 
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Sec. 5 -� Judicial Powers 2! the Governor 

Par. 1� The governor shall have power to grant reprieves, commutations and 
pardons, after conviction, for all offenses, subject to such regulation. 
as may be prescribed by law. 

Sec. 6 -� Grants, Appointmcntt~ and Commissions 

Par. 1� nIl grants, appointments and commissions shall be issued in the name 
and by the authority of the State of Ohio, signed by the governor and 
countersigned and sealed by the secretary of state. 

Par. 2 - There shall be a Great Seal of the State of Ohio which shall be provided 
by law, which shall remain in the custody of the secretary of state and 
affixed by him to all grants, appointments and commissions executived 
by the governor. 

Par. 3 - The grants, appointments, commissions and other instruments of the state 
which shall be so executed shall be fixed by law. (Suggested.) 

Par. 4 - The governor shall make such other appointments, other than those spe
cifically herein referred to, as provided by law. 

Sec. 7 -� Compensation 

Par. 1 - The officers mentioned in this article shall, at stated times, receive 
a compensation for their services to be established by law. 

NOTE:� It is to be noted that the following sections of the current constitution 
have been omitted. 

Art. III, sec. 6 - ~ Hay� Ueguire l1ritten Information, has been omitted as 
unnecessary. 

sec. 10 - Commander-in-chief of Militia, has been omitted since he is this 
an~~ay since the Adjutant General or similar department is one 
of his administrative departments over which he has adminis
trative control. (It is the belief of the writer that no 
state department should be maintained for this purpose. He 
believes that a Department of ?enology should perform the 
state police function and that national defense should be 
Federal in character. The state geographically might be a 

FEDERLL rlILITARY P-ESERVE DISTRICT or two or more states be joined 
for that purpose. Others may disagree with the suggestion.) 

sec. 3 and 4 - Election Ueturns, has been omitted since it should be in 
the section on elections. It is suggested that all election 
returns should be deposited with the secretary of state and that 
a canvass board in lieu of the legislature be substituted.) 

~. sec. 11 - Ueprieves, Commutations and Pardons, has been materially modified 
and restated so that the procedure for reprieves, commutations 
and pardons may be provided by the legislature so that the 
matter will not be left to the discretion of the executive.) 
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sec. 10 - Hhat TJacancies Governor to Fill. is not ne~88dry as stated. 
Vacancies and appointment;' ~ been "taken care of in the 
sections above. •I

• 
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ATTORNEY GENERAL WILLIAM J. BROWN'S STATEMENT REGARDING� 

RECOMHENDATION OF EXECUTIVE BRANCH COMlvrITTEE REDEFINING THE� 
• POSITION OF ATTORNEY GENERAL IN THE OHIO CONSTITUTION. ARTICLE fiX. SECTION I 

The committee studying the Executive Branch bas recommended to the

• Ohio Constitutional Revision Commission an amendment to Section I. Article m of 

the Ohio Constitution. The amendment, insofar as it relates to the Office of the 

•� Attorney General states: "The Attorney General shall be the chief law officer for� 

the State and shall have such powers and duties as are prescribed by law. II The 

committee comments ~s follows: II [T] he committee favors the addition of a general 

• statement of duties pertaining to the offices of Secretary of State. Auditor of State. 

Treasurer of State. and Attorney General. For each of these offices the present 

Constitution contain. no general description of executive function. II

• On page 1 the committee comments further: 

• 
"A general de.cription of the Attorney General's relationship 
is advisable because of the unique relationship of the office 
to state government. The Attorney General has been required 

• 

to furnish legal advice to either bouse of the General ABBembly 
a8 well as to state officers and agencies. Some authorities have 
described the office as executive. yet quasi judicial (baaed upon 
the function involving issuance of advisory opinions on ques
tions of law) and has described as 'special' the relationship of 
the office to the legislative branch. To provide. as does this 

• 

proposal, that the legislature shall prescribe the' powers and 
duties of the office may arguably be termed surplusage because 
the General Aseembly has authority to do 80 without specific 
prOVision on the subject. However. the committee. in its de
liberations with regard to the office. has expressed concerns 
and reservations about the potential exercise of powers not 
set forth in the law. based upon the common law origins of 
the office. While the committee has found in Ohio no judicial 
recognition of authority not specifically prescribed by

• statute, it has framed its proposal in such a wal to express 
its view that only statutory powers and duties should .be 
recognized. It (Emphasis supplied.) 

• 
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Attorney General William J. Brown suggests that the proposed changes 

would take away from the office of the Attorney General the historical common-law •
I 
I 

powers and duties of the office. which have been recognized by both the Ohio 

Legislature and Courts. The Attorney General submits this would severely injure 

the office and the people of the State of Ohio. 

A.� The Ohio Legislature has already recognized the Attorney 

General's common-law powers.� 

Ohio Revised Code Section 109.28 provides in pertinent part:� 

"In addition to all his common law and statutory powers, the� 
Attorney Ger.-eral shall prepare and maintain a register of all� 
charitable trusts established or active in this State. "� 
(Emphasis supplied.)� 

Moreover, Ohio Revised Code Section 1331.13, dealing with the Attorney 

General's antitrust activities, specifically provides that the Attorney General may 

proceed "for a violation of a law. common or statute. against a conspiracy or com

bination in restraint of trade. . . . II (Emphasis supplied.) 

Thus, it can be seen, in at least two sections of the Ohio ~:,"'vised Code, 

that the Attorney General has been specifically authorized by the General Assembly 

to proceed under the common law. 

8 .� The Ohio Supreme' Court has already recognized the Attorney� 

General's common-law powers.� 

Contrary to the Committee's comment, the Ohio Supreme Court has repeatedly 

acknowledged the existence of common-law powers of the Attorney General. In 

Eichenlaub v. State, 36 Ohio 8t. 140 (1880), the defendant appealed his con

- 2 
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viction for committing a misdemeanor. The Ohio Supreme Court stated at the outset: 

•� 
"At common law the Attorney General has authority to proceed� 
by information in all oases of misdemeanor. exoept misprision� 
of treason. though in practioe rarely does 80 exoept when di
rected by some department of the government. Id. at 141.-
Later. the Ohio Supreme Court expressly stated that the offioe of the 

I

• 

Attorney General has duties beyond those delegated by statute. In 

State ex reI. Doerfler v. Prioe. 101 Ohio St. 50 (1920), the Court considered 

and stated the following: 

"[T] he Attorney General of Ohio is a constitutional officer of 
the State, in the Executive Department thereof, chargeable 
with such ~uties as usually pertain to an attorney general, 

•� 
and espeoially with those delegated to him by the General� 
Assembly of Ohio. . . ." ~. at 57. (Emphasis supplied.) 

Finally. the Ohio Supreme Court this year in Brown v. Buyer' 8 Corp., 

35 Ohio St. 2d 191, 196 (July 18, 1973) aoknowledged the existence, but not the 

•� extent, of the Ohio Attorney General's common-law authority. The Court held: 

"Having determined that the amended complaint alleges 
the existenoe of a charitable trust, as deftned by R. C. 109.23, 

•� it is unnecessary to determine the extent of the commor. Jaw� 
powers of the Attorney General in dealinS with charitab;;
trusts. " (Emphasis supplied.)� 

Hence, both the legislative and judicial branches of Ohio government have� 

•� aoknowledged and approved the existence of common-law powers and duties beyond 

those duties delegated to him by the Legislature. 

C. The Attorney General is presently engaged in important litigation

• based upon his common-law powers which may be adversely affected 

by the proposed constitutional amendment. 

- - 3
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At present there are several important law suits pending in the courts of 

Ohio which were initiated by the Attorney General on the basis of his common-law 

power. The most significant of those cases are in the areas of environment and 

charitable trusts. 

1.� State of Ohio ex reI. Brown v. BASF Wyandotte Corporation, et aI. 

(Cuyahoga County Court of Common Pleas). This was an action 

brought for the State of Ohio on behalf of its citizens and inhabitants 

by the Attorney General for the alleged mercury pollution of Lake Erie, 

the Detroit River, Lake 5t. Clair, the 8t. Clair River and the tributaries 

thereto. The Attorney General has prayed for a permanent injunc

tion against any further discharges of poisonous mercury or com

pounds thereof into any of these waters which find their way 

into Ohio. The Attorney General also prays for 45 million dollars 

damages to the fish. aquatic organisms, and economy of Ohio 

caused by the tortious acts of the defendants. This suit was 

originally filed in the United States Supreme Court by former 

Attorney General Paul W. Brown and thousands of man hours have 

been spent in the preparation of the case for trial. If the Attorney 

General lacks the common-law power to bring this action, it may 

be that there would be no department or agency of the State of Ohio 

to bring such an action against foreign polluters of waters which 

find their way to Ohio. 

2. State ex reI. Brown v. Sherwin Williams Company (Cuyahoga 

-4
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•� 
County Court of Common Pleas). This case involves an action 

• for damages against the Sherwin Williams Company for pollution 

of the Cuyahoga River. While the Attorney General has express 

• 
standing under Chapter 3767 of the Ohio Revised Code to bring 

an action for an injunction to abate a public nuisance. there is 

no statutory authority for him to maintain an action for damages 

• to the environment. The Attorney General's position is that an 

injunction is not sufficient to compensate the State for the damage 

done by polluters. 

• 3. State ex reI. Brown v. Newport Concrete Company (Hamilton 

County Common Pleas). Here the Attorney General asserts a public 

• 
trust over the waters of the Little Miami River with an affirmative 

obligation on the part of the State of Ohio. as trustee of those waters. 

to maintain them for the maximum benefit to the public. The suit 

• alleges that the activities of the defendant in the confi ~l'uction of a 

private dam interfere with the lawful use of the trust property by 

potential beneficiaries thereto. It is the position of the Attorney 

• General that he is the proper plaintiff by reason of his common-law 

obligation to protect the corpus of trusts for the beneficiaries thereof. 

• 
4. Brown v. Buyer's Corporation (Ohio Supreme Court remanded to 

Hamilton County Court of Common Pleas). This is an action to enforce 

public charitable trust and requesting relief by way of an injunction 

• and accounting. The amended complaint is based upon the Attorney 

• 
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General's statutory and common-law powers. 

In addition to the foregoing cases. two previous cases in the Cuyahoga 

County Court of Common Pleas have been terminated in favor of the State of Ohio 

pursuant to consent judgments. In State of Ohio ex reI. Brown v. International 

Salt Company. Inc. and State of Ohio ex reI. v. Metals Applied. Inc .• Judge 

Joseph Nahra of the Cuyahoga County Court of Common Pleas entered preliminary 

injunctions finding "that the defendant's conduct constitute a public nuisance under 

the common law." Judge Nahra further held that the Attorney General was authorized 

to leek an injunction against the defendants under the above quoted language. 

Thus. while private citizens may avail themselves of the common law 

in their own litigation. the Attorney General would. under the proposal, be 

precluded from invoking the common law for the benefit of all the people. 

All of the above lawsuits currently pending, to the extent that they are 

grounded on the common-law power of the Attorney General, would be proscribed 

by the proposed constitutional amendment. Moreover. continuatic:l of the present 

litigation in some of these cases may be jeopardized by such an amendment. 

D. Conclusion. 

The proposed constitutional amendment, when construed with the 

committee's comments, would eradicate over 100 years of legislative and judicial 

development of the common-law power of the Attorney General of Ohio. It would also 

destroy centuries of judicial precedent developed in England and the United States 

concerning the common-law powers of the Attorney General. The "concerns and 

reservations" of the committee about the potential exercise of powers not set forth 

- 6
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• 
in statute. is unwarranted. The limited use of the common-law powers is demon

• 

• .trated by this memorandum. Furthermore. tbe courte are the proper branch ot 

government to strike down any unauthorized or irresponsible use of common-law 

powers by an attorney general. The proposed amendment is unnecessary and unwise. 

It jeopardizes litigation involving claims for millions of dollars allegedly due to the 

State of Ohio through the efforts and diligence of the Attorney General. There is 

• no reason to tamper with the long-held view that.� 

" ... the principles of the common law. which make the� 
Attorney General the proper representative of the people 
of the State in all courts of justice. and charge him with 

•� the official duty of interposing for the protection and� 
preservation of the rights of the public, whenever those 
rights are invaded and there is no other adequate or avail
able means of redress." Hunt v. Chicago Horle .. Dummy
!X.:., 121 Ill. 838, 13 N.E. 178 (1887) . 

• E. SUlsested Proposal for the Office of Attorney General. 

• 
If a general statement ot duties pertaining to the office of the Attorney General 

is desirable. Attorney General William J. Brown submits that the following language 

would be appropriate. "THE ATTORNEY GENERAL SHALL BE THE CHIEF LAW OFFICER 

FOR THE STATE." 

• Furthermore. the Attorney General emphatically requests the Commission 

to disapprove and strike the last two sentences of comment 3 on page 7 of the 

Legislative Exp.cutive Committee recommendations. 

• 

• 
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•� 
REPORT OF THE FINANCE AND TAXATION COMMITTEE� 
THE OHIO CONSTITUTIONAL REVISION COMMISSION� 

•� 
April 22. 1971 

• The Finance and Taxation Committee (Subject Matter Com
mittee III) held its initial meeting in the offices of the Com
mission at 11 :30 A.M. on April 15, 1971. Messrs. Ocasek, 
Bartunek, Carter, Hovey, Wilson and Carson were present. 

• The Committee discussed in detail various methods of 
initiating its study of those provisions of the Ohio Constitu
tion which deal with finance and taxation. The Committee de
cided upon the following course of action: 

• 
1. At its next meeting to be held at 9:00 A.M. on 

Thursday, May 27, 1971, an Ohio constitutional 
scholar will exo1ain in depth each constitutional 
provision dealing with finance and taxation and 
also specify interpretive and other problems that 
have arisen with respect to each provision. 

• 2. At this meeting, the Committee will consider a 
form of questionnaire and covering letter to be 

• 

used in advising various groups and organiza
tions of the study being undertaken by the Com
mittee and in soliciting recommendations for 
changes in the structure and/or provisions deal
ing with finance and taxation. It is hoped that 
the questionnaire will assist in focusing responses 
toward specific recommendations for needed revision. 

• 
3. After the Committee has approved the form of letter 

and questionnaire, it will be mailed promptly to 
various groups and organizations throughout Ohio 
notifying them of the Committee's hearing schedule. 

• 
4. The Commlttee will begin its series of hearings as 

promptly as feasible after the questionnaire has 
been distributed and will afford all interested 
persons the opportunity to appear and present their 
views. 

Respectfully submitted, 

• 
Nolan W. Carson, 
Chairman 
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Ohio Constitutional Revision Commission 

Flnance and Taxation Committee 
May 27, 1971 

Summary of Meeting 

The Finance and Taxation Committee met in the offices of the Commission at 20 
South Third Street, Columbus, Ohio, at 9 a.m., May 27, 1971. Present were Chairman 
Carson, and Messrs. Guggenheim, Carter, and Wilson. 'l'he speaker was Dr. Arthur D. 
Lynn, Jr. of Ohio State University, who discussed the provisions of Article XII of 
the Ohio Constitution, which Article relates to finance and taxation. 

Dr. Lynn suggested that in reviewing the revenue article, the committee and the 
Commission might consider three alternatives: the first is to recommend that the 
Constitution contain no revenue article. This is the approach favored by those who 
develop model state constitutions. Four states do this. In this situation, presum
ably the courts would enforce the "public purpose doctrine" to determine the valid
ity of a tax, and the federal constitutional limitations on the taxing power of the 
states, such al due process and equal protection, would continue to be applicable; 
the second approach would be to have the Constitution contain a simple statement 
that the legislature may not delegate or transfer the power to tax, or abrolate the 
application of due process concepts, although this approach would seem to be iIlOthing 
more than "constitutional window dressinl;" the third approach would be to include a 
detailed revenue section, which is characteristic of Hidweste~n constitutiona datins 
from World War 1 and the mid-nineteenth century. 

The present revenue article of the Ohio ConstitutioD, he stated, i8 rather more 
detailed than may be necessary, and consideration could be liven to opening up some 
areas which are presently foreclosed to legislative Judgment. 

As to particular pravisions, Dr. Lynn indicated that he s_ no harm in leaving 
the prohibition against the poll tax, contained in Article XII, Section I, In the 
Constitution. 

On the other hand, he indicated that Article XII, Section 2 is a "draftsman's 
horror" from the point of view of containing so many provisions. He pointed out that 
the ten-mill limitation contained in this section has not limited the real property 
tax rate, but has meant "outSide" levies which have had to be referred to the elec
torate. He suggested the committee may wish to consider either abolishing the ex
isting limit, or increasing it to give the taxing authorities "sufficient room to 
manoeuver. " 

He indicated that a more fundamental problem with Section 2 is the sentence 
"Land and improvements thereon shall be taxed by uniform rule according to value." 
He said, "For roughly a century, we have failed to achieve that ideal with any great 
degree of success." One Une of thought is that the Constitution should permit real 
property classification for tax purposes. One effect of this might be to stimulate 
"private urban renewalII in central city areas. This would not answer the question of 
whether the General Assembly would choose to classify real property, but it would 
give the l,gislature the right to answer the question. 'Given 'modern urban'problems, 
there is merit in considering whether certain types of improvements should be taxed 
at a lesser percentage of market value, or assessed value, than land itself. 

With regard to exemptions, he stated that consideration might be liven to pulling 
all exemption provisions in the Constitution into a single Article, considering their 
interrelationship. He expressed the view that Ohio's present conservative policy in 
regard to exemptions was appropriate. 
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Professor ~ynn next discussed Article XII, Section Sa~ heade4 "Prohibition of 
expenditure of moneys from certain taxes relating to vehicles for'otber than highway 
purposes." He pointed out that fiscal scholars since about 1700 have been critical 
of "earmarking," but that public opinion has not. In his view, the alternatives here 
are either to retain the present system of "earmarking," to abolish it, or to broaden 
it to include all public transportation systems. 

Dr. Lynn then discussed Article XII, Sections 7, 8, and 9, authorizing an in
heritance tax and income tax, and mandating the apportionment of inheritance and 
income taxes, respectively. He stated that these sections should be viewed in 
their historical context. In 1912, when these sections were enacted, the United 
States did not levy a federal income tax, the State of Wisconsin had just levied the 
first state income tax, and inheritance taxes were in transition to their modern 
forms. He noted that "it is not immediately obvious why a constitution should pre
scribe the amount of the exemption the General Assembly may provide, in establishing 
either an inheritance tax or an income tax. The $3,000 income tax exemption of 
Article XII, Section 8, he noted, was probably based on the $3,000 exemption granted 
by Wisconsin at the time. Given subsequent developments in federal income taxation, 
and the tendency of most states to "piggy-back" on some facet of the federal system, 
it would seem logical to consider deleting this provision, to give greater flexi
bility for tax design to the legislature, or for coordination with the federal system. 

He stated that, although there has not been too much of a problem in connection 
with the inheritance tax provisions of the Constitution, their presence in the document 
goes into more detail than is necessary in a constitution. With respect to the ap· 
portionment of inheritance and income taxes, he noted that the committee might wish 
to suggest that the State send back to the local units an equivalent amount, rather 
than specifying a specific source of funds. Stmilarly, it may DOt be the best 
approach to apportion inheritance taxes and income taxes in the same fashion. In
heritance taxes seemed to him to be a rather inappropriate source of revenue for 
local government because of their wide fluctuation, particularly in the emaller gov
ernmental units. Also, he suggested that the committee may wish to consider what 
units of local government the Constitution should specify, for the purpose of clarity, 
if the apportionment concept of Article XII, Section 9 Is retained. 

With respect to Section 10, authorizing excise, franchise and severance taxes, 
Dr. Lynn stated that, since the General Assembly would presumably have the authority 
to levy such taxes in any event as part of its legislative authority, these prOVi
sions may not be necessary, but may provide a degree of clarification. The same 
applies to Article XII, Section 12, prohibiting taxation of the sale or purchase of 
food sold for consumption off the premises. 

At the conclusion of his presentation, Dr. Lynn again indicated that he would 
permit the legislature to make the judgment on the classification of real property, 
as the needs of the times change. Even if the "uniform rule" is not eliminated, he 
said, it should be liberalized. 

Dr. Lynn further indicated that it may be desirable, for purposes of clarity, to 
put into the Constitution a provision clarifying the doctrine of pre-emption, although 
the legislature could, even without constitutional change, simply indicate that, in 
enacting a certain tax, it does not thereby intend to pre-empt the levy of a stm11ar 
tax by local government. 

In response to a question of Mr. Carter whether, in taking a long-range view of 
the changing needs of the State, the revenue proVisions of the Constitution ought 
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not to be as broad as posBible, Dr. Lynn indicated that he would "open up" these 
provisions, within the present framew~k. to give the 1.&i8t~re more ~lscretion to 
solve fi.cal problems. 

In response to the Chairman's request for comments or question. from observers 
present at the meeting, Mr. Russell Lloyd, of the Ohio State Automobile Dealers 
A.sociation, commented in regard to Article XII, Section 5a, dealing with the 
"earmarking" of certain taxes for highway purposes. He said that this earmarking 
has worked rather well in Ohio, and that a recent proposal in California to broaden 
a corresponding provision of the constitution of that state was severely defeated. 

Mr. Guggenheim, a member of the committee, stated that, in instances where 
language is to be removed from the Constitution because it is unnecessary or revised 
because it is badly drafted. the Commission could avoid controversy over the mean
ing of the removal or revision of such language by atating the reason for the removal 
or revision, and Btating whether or not a change in constitutional interpretation 
was intended by the deletion or revision. He stated the bope that the Commission 
would look at its task of revising the Constitution not as a defen.ive, but as a 
creative one. 
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0hio Constitutional Revision Commission

• Finance and Taxation Committee 

Remarks of Mr. C. Emory Glander at the meeting of May 27, 1971 

• 
Mr. Glander - I was very much interested in the discussion regarding the provisions 
of the Constitution which authorize specific kinds of taxes, such as inheritance 
taxes, income taxes, excise, franchise and severance taxes, I think most of which 
carne into the Constitution in 1912, isn't that right, Art? 

Dr. Lynn� - Yes. 

•� Mr. Glander - It's always been a matter of interest to me that the Supreme Court 
of Ohio, I think it was in the old case of Saviers v. Smith, said that the power of the 
General Assembly to levy taxes is an inherent aspect of its general legislative 
power under the section of the Constitution which I think is Article II, isn't it, 
relating to legislation? 

•� Dr. Lynn - Right. 

Mr. Glander: That may not have been the case, but I think that's the one in which they 
made this observation. Nonetheless) I think I agree with Art's statement that no 
harm is being done by leaving in the Constitution those provisions for specific 
kinds of� taxes. As a matter of fact, to take them out might raise the implication 

•� that maybe they're to be excluded. You know how the courts sometimes twist things 
around--that the elimination of something which is already there may indicate an 
intent on the part of the people, in this case, toremove that authority. I don't 
think it would, but certainly I believe that no harm is done in leaving those provi
sions. I also think that no harm is done in clarifying certain aspects of the con
~itutional language which may be ambiguous. We might have had differe.ces of opinion 

•� as to how it ought to be clarified, but certainly that is a function, it seems to me, 
of this Commission--to decide not only whether you ought to leave something in or 
put something in, but also to see if what's there ought to be clarified. I think 
that's about all I should sayat this point. 

•� 
Mr. Carson- May I ask you a question, Mr. Glander?� 

Mr. Glander - Yes. 

Mr. Carson - What do you consider to be the most troublesome section or provision 
dealing with taxation? 

• Mr. Glander - Well, of course, the most troublesome prov~s10n right now, as indi
cated by the Park Investment case, is the matter of equalization of values for real 
estate tax purposes. That is a very difficult situation. I think that equalization 
and the goal of uniformity is a very worthwhile one. It's one of those virtues toward 
which, however, we strive but never entirely achieve. 

• We have a lot of things that create the problem. For example, you can't reap
praise every county every year. This is a terrific problem. So we finally came in 
Ohio to the matter of sexennial reappraisal. Well, every six years certain counties 
have to be reappraised. But, in view of the changes in the economic circumstances, 
county "A", that gets reappraised this year, is going to be on a different level 

• from county "B", that might get appraised five years from now, you see, or two years 
or three years. So this is a very real practical problem, and I don't have the answer 
to it. I do say to you that I am a traditionalist in the sense that I do think 
there's great virtue in the "uniform rule." But how you achieve it without getting 
involved in a lot of litigation such as the Park Investment case is another problem. 
I don't know whether I've answered your question. 

Mr. Carson - Very helpful.•� 1375� 
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Mr. Wilson - Do you feel, Mr. Glander, that if we did go to some variable method 
of assessment--based on my original comment on zoning--that we'd probably wind up 
with more cases instead of less? 

Mr. Glander - Well, it all depends on really--it all depends on how you classify. 
First of all, you're going to have two diverse schools of thought in the matter 
of classification of real estate. I'm not going to take a position on that issue. 

Then the method of classification is a matter, again, that's not just semantics, 
but a matter of technical constitutional language. 

Mr. Carter - It could be • 

Mr. Glander - It could be, and the reason I say that is that--you know, in the 
1930's when we got classification of tangible personal property, the legislature 
adopted the 70% classification as a general rule, and then provided a 50% valuation 
classification for certain classes of property, such as manufacturing and agriculture 
and mining. It sounded simple. Nevertheless, there's a whole row of cases that try to 
decide W'ho's a "manufacturer"--what kind of a process is a "manufacturing process." 
I think you can say there's twenty cases in that area, if not more. Which illus
trates the point that you raise, that classification in itself, even though you agree 
in principle, presents a lot of practical prbblems. 

Mr. Wilson - Even if you go to a variable rate based upon zoning for some of these, 
you still have the problems of the mechanics of assessment, before you get to the 
value to which the rate has to apply. 

Mr. Glander - That's right., 
Mr. Wilson - And you wouldn't remove that by changing to a variable rate. 

Mr. Glander - May I volunteer one thought that's rather significant, I think, in 
this area. 

Mr. Wilson - Sure. 

Mr. Glander - You know, the issue that's.no.e- involved really in the Park Investment 
case is whether the Board .of Tax Appeals should fix a specific percentage of mar
ket value, not to exceed 50% as the statute now provides--a specific percent of 
valuation. This sounds simple, and, of course, this is what the Court really said 
in the second Park Investment case. And I remember that the Board of Tax Appeals 
had some proposed rules where they had alternative percentages that they were 
talking about after the second ~ Investment case, varying I think from 38% of 
true value to 42% of true value. You also remember that the legislature suspended 
the authority of the Board of Tax Appeals until 1972 in this particular situation. 
Now, it's rather significant that the latest sales ratio studies made by the Board 
of Tax Appeals show that the average state-wide value_of real estate for tax pur
poses has fallen to about 32%. Whereas three or four years ago there were certain 
counties which were above 40%--one of them Hamilton--there are none of them 40% now. 
I think the highest is 38 point something-~aybe you know the particulars. Well, 
this is just one facet of the problem. 

I think the legislature did a good thing when it legitimatized fractional val
uation, as this had become a fact of life, and we've been thumbing our nose at the 
Constitution for all these years. But Ohio is not alone in doing that. This 
seemed to be the situation all around the country. So, I think irs proper to au
thorize fractional valuation in order to avoid great dislocations. But the point 
is, how are you goin9 to implement it, and who's going to do it? Should the Board 
of Tax Appeals do this--should the legislature itself do it? Should the Constitu
tion provide? I'm not answering the questions--I'm just raising some questions 
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• 
that grow out of the ~ Investment case,aloud. 

Mr. Carter-In your view, would it be advisable that the Commission try to keep the 

• 
taxation limitations as broad as possible to give the legislature the maximum 
flexibility over the next 50 to 100 years? 

Mr. Glander - Are you asking Art or me? 

Mr. Carter - Both of you. 

•� Dr. Lynn - I guess the burden of my remarks was, within the present framework.� 
I would open it up a bit and give the legislature room to maneuver.� 

•� 

Mr. Carter - As I see it, Art, you're looking at the problems of today, and saying,� 
with our problems of today, there may be reasons for doing certain things. My� 
question is, should the Commission take a longer range view of constitutional� 
provisions, which are quite different than legislative, and try and take a longer� 
range view of what we're trying to do. And if so, doesrlt that lead to the thought that� 
we should be as broad as possible? 

Dr. Lynn - Yes, because--you know, the time might come when Ohio would want to add a 
"value added" tax. 

• Mr. Glander - The Constitution does not impose any prohibition, upon the legisla

• 

ture to lcvy,for example,a value-added tax, or to levy some other kind of tax 
that we don't now have, providing it doesn't violate federal constitutional re
quirements--that's all I think I'm saying. Now, at the same time, I have said 
this is a judicial interpretation--and I think Art made the suggestion--that maybe 
you ought to say it in the Constitution. But that's another matter--I don't know. 

Mr. Wilson - Dick, granted your concept, maybe we ought to approach this with a degree 
of flexibility that will be of value decades from now. 

• 
Mr. Glander- May I add one thought here. It's interesting to note that the people 
of Ohio did put into the Constitution of Ohio ;; provision which gives the legisla
ture rather broad authority in the area of taxation--the provision having to do 
with the referendum. The referendum may not be used to upset a revenue measure 
enacted by the General Assembly. 

Ann - Or to enact a classification--which I think is rather interesting.

• Mr. Glander - Yes. 

• 
Ann - From the first Park Investment case, the thought has always occurred to me 
that possibly the time might come when the Supreme Court would say that assessment had to b 
at market value--could not be at a percentage of market value. I wonder whether you 
think this is a possible conclusion, and wonder whether either you or Professor 
Lynn knows whether any state does assess at 100%. 

Mr. Glander - Let me give you my answer. Art can probably particularize. One 
of the unresolved questions in the first Park Investment case was whether or not 
there is a mandatory duty on the Board of Tax Appeals to equalize at 100%. Keep

• in mind, the first Park Investment case did equate "true value" with "market 
value." Then the Court veered off and said, "Well, as a practical matter, we 
have fractional valutaion. All we decided in this case was that there must be 
uniform fractional valuation." 
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One of the reasons the legislature enacted the section which authorized 
fractional valuation at not to exceed 50% was the fear, in many quarters, that 
somebody might bring a mandamus action to compel equalization at 100%. And, 
incidentally, the statute on which the Court relied did then, and does in fact 
now, require that. And, there were several states in which this issue was raised, 
in which the Court did go all the way, and it created a lot of havoc, as you can 
imagine. I think Kentucky was one, and so did another southern state or two. 

Ann  Kentucky went through a reassessment. But did they actually assess at 
100%? 

Mr. Glander - I haven't looked at the Kentucky statute, and they may have changed 
the Constitution, I'm not sure. 

Mr. Carson- I wonder if either of you gentlemen could tick off the pro's and con's 
of permitting reasonable classification of real property improvements. I think it 
was mentioned that this might well be helpful in urban renewal areas, in core cities, 
and so on, but I wonder if you could elaborate on the pro's and con's of this 
approach. (Dr. Lynn answered the question. Mr. Glander continued as follows) 

Mr. Glander - Keep in mind we're talking about property taxation, and keep in 
mind also that the principle of uniform treatment of property for tax purposes is 
a time honored principle which exists in the constitutions of I don't know how 
many states--

Dr. Lynn - There are 43 with some variation on this theme. 

Mr. Glander - I think the caveat I would have is that, if you consider classification, 
that you might put land in one classification and improvements in another. But when 
you start subdividing and making subclasses, for example, in improvements, that's 
where you're going to get into some trouble) I think. You could get some popular 
support for uniformity--for the "uniform rule," for instance, as to land on the 
one hand and improvements on the other. For the differential between the two-
I'm not making this recommendation, you understand. I may be flying in the face of 
what some of my clients would like, but I'm just speculating now, as an act of 
independence. 

Mr. Carson - Would you be in favor of making the Constitution flexible so that the 
legislature could exercise its judgment in those areas? 

Mr. Glander - Well, when you're talking about property classification, I have some 
difficulty in opening the doors wide. You might make some adjustment~ but ••• 

Mr. Carter - And the adjustments that you're suggesting for the Constitution 
might be that land • • • 

Mr. Glander - I say, I can see how you might tax land, as such, on one basis and 
improvements on another. But when you begin to carve up improvements into a lot 
of categories • • • 

Mr. Carter - Certainly, that shouldn't be done. 

Mr. Glander - No, I don't think so, and I'm not· sure that the legislature should 
be given authority to do that, either. But this is off the top of my head. 
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Mr. Carson - Let me ask a practical question--one which I'm sure you've all heard 
about. I live in a sort of country part of Cincinnati, and there are a number of 
truck farmers who live on my road. Recently, the land in the general area has been 
subdivided, and a number of nice homes have been built, not on our road but in the

• immediate area. Hence the land values where we live have grown, and the true value 
upon which the valuation is based of the land on this road is about $2,500 an acre. 
This makes it very difficult for a truck farmer to operate, when he has compaition 
down the road whose land is valued at $500 an acre. Is there any speculation about 
this being a hardship because of the uniform rule question? 

• Mr. Glander - Dh, there is a hardship, and resentment. This is one of the arguments 

•� 

you make when you say that you would tax land on a differential basis from its com�
mercial or industrial use if it had a factory on it.� 

Mr. Carson - This is a little different from zoning, actually, because the land is� 
all zoned for residential and agricultural use.� 

Mr. Glander - Yes. 

Mr. Glander - I'd like to underscore another point that Art made, because I have 
been known to differ. But I do think that the exemption provision of the Constitu
tion ought to be reivewed in light of some of the statutory provisions which have

• come along since. You may find that there is some disharmony. 

Mr. Carson - Do you mean the charitable exemptions? 

Mr. Glander - The whole list of exemptions--religious exemptions, exemptions for 
eleemosynary and charitable institutions, exemptions for property use, exclusive

• use for public purposes--that whole group. It's in Article XII, section 2. In 
addition to that, I believe you ought to take a look at the sta~t9ry provisions 
which thDough the years have been designed to implement those constitutional pro
visions. There has been some liberalization of the exemptions by court decision. 

Mr. Carson - Vh huh.

• Mr. Glander - There are people who feel that the exemption situation is becoming 
somewhat inequitable. I don't want to pinpoint that, but I do think that it's 
a matter that ought to be studied. 

Mr. Carson - Inequitable in the sense that it's broader or narrower?

• Mr. Glander - Well, it may have broadened out to the point where property is 
exempted that perhaps should not be. I'm not saying that it is,but I can think 
of a case or two that liberalized the exemption provisions--the Denison Universi~ 

case is one of them, and there have been some others. 

• 
of 

Mr. Carter - At the excttse~ounding like a broken record,but do you think this is 
a matter for the Constitution? 

• 
Mr. Glander - Yes, I think it's good for the Constitution to specify these exemptions. 
I think you ought to Jook at the language of the Constitution and then look at the 
statutes to see if f5n~titutional language is adequate for modern-day purposes. The 
language is rather quaint, anyway. 

~- The legislature has managed to make some exemptions by writing very carefully 
around it, which might not be a service. 
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Mr. Glander - (in response to Mr. Guggenheim's remarks concerning a well drafted 
Constitution); I want to make it clear that I'm not opposing cleaning up bad 
language. I may not have made that clear. There are some areas where there are 
some ambiguities. Anything that can be done to clarify language which is likely 
to provoke litigation, I'm in favor of doing. The second thing ~s that I want to 
AaYK~t's unfortunate, that, unlike federal statutes, ~ do not have in Ohio any 
legislative record or legislative report, upon which the courts can lean in order 
to interpret the statutory meaning. It's a great problem for lawyers, as you know, 
and it's a great problem for the courts. They have to look at the statute and de
termine what it means from the four corners--from the words that are used whereas, 
if you did have published legislative reports) it would be like Congress. 

Mr. Carter - May I follow up on that question? 

Mr. Glander - Of course. 

Mr. Carter - The poll tax--you more or less indicated that there would be no harm 
in keeping it in the Constitution. Of course, there isn't from a real 
standpoint. But I have a little trouble justifying leaving in obsolete matter of 
this nature. It just clutters up what will hopefully be a good document/and I would 
wonder what the objection would be to dropping section 1, as being no longer relevant 
to the Ohio situation? 

Mr. Glander - The poll tax gets involved in emotions. You must remember, in this 
oonnection, how the poll tax has been misused in certain sections of this country-
voting qualifications, among other things--and the problem that you would face would 
again be emotional. I have no objection to taking it out. We're not going to levy 
a poll tax, anyway, in Ohio. But if you take it out, someone's going to say: "Now 
what have they got in mind?" You know there are some people, not well educated, who 
might very well get some bad ideas about your motivation. 
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Ohio Constituti.onal Revision Commission 
Finance and Taxation Committee 
June 17, 1971 

Summary of Meeting 

The Finance and Taxation Committee of the Ohio Constitutional Revision Commission 
met at 9 a.m., Thursday, June 17, 1971 in the offices of the Commission at 20 South 
Third Street, Columbus, OhiQ. 

Present were Chairman Carson, and Messrs. Bartunek, Carter, Guggenheim and� 
..lJilson, members of the Committee.� 

Chairman Carson opened the meeting by stating that the Committee plans to hold 
a series of three meetings to solicit the views and recommendations from any inter
ested individuals or groups with respect to any revision or additions which they may 
feel are needed in the Ohio Constitution with respect to finance and taxation, and that 
this meeting was the first of these. There will be another at 3:00 p.m., on July 14, 
1971 ·and another at 9:00 a.m. on July 15. These meetings will proceed as long as 
there are speakers interested in presenting their views. Those interested in speaking 
are asked to contact Mrs. Ann M. Eriksson, Director of the Commission, as soon as 
possible, 80 that a schedule may be arranged. 

Mr. Carson then introduced the speakers for the meeting, Mrs. lola O. Hessler, 
of the Institute of Governmental Research, University of Cincinnati, and Mr. C. Emory 
Glander. speaking for the Ohio Chamber of Commerce. Mr. Glander is a former tax 
commissioner of Ohio. 

Mrs. Hessler, who spoke first, is a Research Associate of the Institute, and 
was instrumental in preparing the 1970 Wilder Report published by the Institute. This 
report is an "in-depthll analysis of the problem area of the present Ohio Constitution. 

After brief introductory remarks on constitutional revision generally, Mrs. Hes
sler spoke about specific areas of the Constitution. She stated that one of the most 
important questions for study, in the view of the Institute, is the "uniform rulell of 
taxing land and improvements, contained in Article XII, Section 2. She said that, 
In the opinion of many. there is a connection between the taxing of land and improve
ments thereon at a uniform rate and urban blight and the deterioration of neighborhoods. 
A study in which she participated indicates that the improvement of buildings in 
blighted or deteriorating neighborhood~ is not attractive to many owners of property 
in such areas because they fear that the increase in taxes would more than offset the 
increase in rent which they could charge in such neighborhoods. As one consequence, 
many marginal buildings are torn down, and are replaced with small. surface parking 
lots, the aggregate of which may be very damaging to a city. Some sort of differential 
taxation of land and improvements in such areas should, therefore, be studied. Mrs. 
Hessler indicated that she would not hesitate to entrust the General Assembly with 
enacting laws permitting real property classification. 

Next, Mrs. Hessler discussed the one percent limitation on taxation of property 
also contained in Article XII, Section 2. "Th La has been a real headache, and totally 
unrealistic," she said. She indicated that su~h restrictions on this, and debt limi
tations as well, come from an era of distrist)f government, when it was said that 
"government is best which governs least." Yet, today we demand more and more from 
government. The dichotomy which all legislatures face is that, on the one hand, we 
believe in representative government. yet, on the other hand, we insist that we should 
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be able "to vote on everything," particularly taxes. As the average tax rate in Ohio 
now is about 42 mills, what limit should be set in the Constitution? Theoretically, 
the most logical step would be to remove the limit completely. What is actually done 
deserves a great deal of study, Mrs. Hessler said. 

The next area Mrs. Hessler spoke about was earmarking. She indicated that, in 
her View, public transportation systems in urban areas are absolutely essential. For 
one thing, they are needed to bring together not only the suburbanite with his job 
in the central city, but also the worker who lives in the central city:wlitht1ke"em
ployment opportunities with industries "which have followed the automobile to the 
suburbs." She posed the question of whether funds now "earmarked" for highway pur
poses might not be earmarked for broader purposes, such as pollution, parking facili
ties, and public transportation. 

Then, Mrs. Hessler commented on the inheritance tax apportionment provision of 
Article XII, Section 9. Since inheritance taxes vary so much from year to year in 
local communities but remain f~airly predictable on a state-wide level, she said that 
it would make a lot more sense for the state to collect the tax, and return it to lo
cal communities on a basis such as population or need. 

The question of pre-emption also needs thorough study, Mrs. Hessler said, especi
ally in view of the fact that it appears the State will shortly enact an income tax, 

• which� many cities now have. Also, it is evident that the electorate will not tolerate 
much higher real property taxes, and local units of government may have to turn to a 
variety of other taxes to prOVide the increasing range of services which is expected 
of them, particularly in large metropolitan areas. 

In response to 8 question by Mr. Wilson as to what limits should be tmposed on 
any particular local unit of government in assessing taxes if the ten-mill limitation 
is removed from the Constitution, Mrs. Hessler indicated that, in view of the complex 
interrelationship of such units, and the sharing of functions~. the whole problem of 
taxation must be worked out on a mutual basis. 

At the outset of his presentation, Mr. Glander pointed out that property taxa
tion, in general, has often been criticized for its lack of uniformity, equality 
and universality. For that reason, there is a good deal of suspicion of the property 
tax, and of the release of any controls over it in the Constitution. This suspicion 
1s evidenced by such provisions as Section Ie of Article II, which removes from the 
powers of initiative and referendum any law "authorizing any classification of prop
erty for the purpose of levying different rates of taxation thereon or of authorizing 
the levy of any single tax on land or land values or land sites at a higher rate or 
by a different rule than is or may be applied to improvements thereon or to personal 
property." 

Mr. Glander then gave a bEief history of property taxation in Ohio. From 1803 
to 1825, Ohio derived the main part of its revenue from a land tax, which was not an 
!& valorem property tax. There were several classes of land, which were assessed on 
an acreage ;-basis. In 1825, land classification was abolished, and it was provided, 
by law, that the valuation of real property be at its true value in money, without 
taking into consideration the value of improvements thereon. From 1825 to 1846, more 
and more classes of real property were included in the tax base. In 1846, the Kelley ~. 
Accl was passed. It applied the "uniform rule ll of taxation to all property not spe
cifically exempted. This was embodied in the Constitution of 1851, in what is now 
Section 2 of Article XII. A 1929 amendment of the Constitution removed personal 
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property from the "uniform rule," and left only land and improvements subject to it. 

The "uniform rule," Mr. Glander stated, is not peculiar to Ohio. Almost all 
state constitutions have some provisions in regard to it. Some state constitutions 
do permit classification of property, but strictly retain the "uniform rule" with 
respect to the various classes. Mr. Glander stated that there are those who favor 
taxing improvements on land, at a lower rate than bare land itself to stimulaire 
building and rehabilitation of blighted areas. This method of taxation has been 
little used in the United States, and has been used primarily in New Zealand and 
Australia. But, he stated, in view of the history of the "uniformity rule" in Ohio, 
and the unpopularity of the real property taa~itself, the business community, in 
Ohio, favors its retention. 

In the same manner, the business community favors the retention of the ten-mill 
limitation, because the basic question is whether or not there should be any control 
by the voter of real property taxation. If there should be, the existing ten-mill 
constitutional l~it is as good as any. The same applies to the $750,000 debt limit, 
and the provisions for voting on the State's bonded debt, although a way could very 
well be found to avoid cluttering the Constitution. 

On the question of e~emptions as listed in Article XII, Section 2, Mr. Glander 
stated that the language now in the Constitution should be left as it is, because the 
present legal problems do not arise from the constitutional language but, if there 
is difficulty, it is with the statutes which, of course, are for the Legislature to 
deal with. 

Next, Mr. Glander turned to the problem of pre-emption which, he pointed out, 
arose from judicial interpretation of the Constitution, in 1919. "The rule is that 
if a state levies the same or similar tax, then municipalities are prohibited from 
entering that field", he said. Our Supreme Court has, over the years, tfeddthis 
doctrine to one of four bases: (1) State sovereignty, (2) the implied intention of 
the legislature when it levies a tax and makes provision for sharing it with a munic
ipality, (3) the desire of the legislature to avoid double or multiple taxation, (4) 
the intent of the Legislature (without elaboration as to the basis of the intent). 
There is a deep-seated feeling against double taxation, and this public policy con
sideration may have been the underlying motivation of the Court in these cases, Mr. 
Glander said. Since the legislature could always release its preemptive right, 
there is no necessity to put a provision in regard to it into the Constitution. 

In regard to "earmarking," Mr. Glander stated that the Ohio Chamber of Commerce 
had, at one time, taken a position against it in regard to motor vehicle fuel taxes 
and license fees. However, there is a strong feeling that highways should be paid for 
by highway users. So, there may be strong opposition to "knocking it out." However, 
there are those who believe that "earmarking" in a constitution is an undesirable 
"straight jacket" he said. 

At the conclusion of }tr. Glander's presentation, Mr. Carson remarked that, if 
there is to be a provision in the Constitution on the question of pre-emption, perhaps 
it ought to be to the effect that unless an act of the legislature specifically states 
that by enacting any given tax, it is pre-empting the field, the presumption shall be 
that it has not done so. 
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Constitutional Revision Con~ission 

Finance and Taxation Committee 
July 14 and 15, 1971 

Summary 

The Finance and Taxation Committee of the Ohio Constitutional Revision Commission 
met on July 14 and 15, 1971 at the office of the Commission, 20 South Third Street, 
Columbus. Present at the July 14 and 15 sessions were Chairman Carson, and Mesers. 
Carter, Guggenheim and Wilson, members of the Committee. Mr. Ocasek, also a member 
of the Committee, attended the session on July 15. 

The speakers on July 14 were Mrs. Richard Brownell, representing the League of 
Women Voters of Ohio; Mr. Robert Graetz, representing the Ohio Council of Churches; 
and Mr. Charles Calhoun, of the Ohio Public Expenditure Council. Mr. Edgar Lindley, 
representing the Ohio Education Association, spoke on July 15. The foregoing speakers, 
with the exception of Mr. Calhoun, presented position papers to the Committee on which 
they elaborated in their discussions. The presentAtion of Mr. Calhoun, who represents 
a nonprofit, nonpolitical research and educational group, was of an informational 
nature. Mr. Ralph Gibbon, of Cleveland, also spoke on July 15, at the invitation of 
the Committee. The emphasis of Mr. Gibbon's remarks was on constitutional problems 
in connection with bonding, particularly municipal bonding, in which field he has had 
a great deal of experience. 

Mrs. Brownell. indicated that the basic concern of the League, which began a study 
of the present Ohio Constitution about 4\ years ago, is for a Constitution which is 
flexible, concerned with fundamental principles, clearly written and logically or
ganized. 

Mrs. Brownell then turned to the first major and specific area on which the 
League had taken a position. The League favors the abolition of a fixed dollar debt 
limit and the substitution of a flexible debt limit tied to an indicator of the state's 
economic wealth. This could be done by a simple formula, which would not be difficult 
to interpret but still prevent the debt from "getting out of hand," she said. 

Mr. Wilson asked Mrs. Brownell about the suggestion, made by some who favor 
the retention of a fixed dollar debt limit, that tne way to avoid cluttering up the 
Constitution with bond amendments is to require not a constitutional amendment but 
a popular referendum on each law proposing the issuance of bonds. While she was 
not sure the League had taken a definite stand on this point, Mrs. Brownell indicated 
that. it seemed to her, such an approach would not encourage fiscal responsibility 
by the Legislature, since it could still pass it off to the voter. Mrs. Brownell 
cited as an example of flexible constitutional debt limits which have been enacted in 
the recent past, the debt limit of Pennsylvania, which is 1.75 times the average of 
the revenues received by the state in the last five years. 

Mrs. Brownell next briefly alluded to those sections of Article VIII dealing with 
the Sinking Fund and Public Works, and expressed the opinion that, although there may 
at one time have been justification for having provisions in regard to these matters 
in the Constitution, that justification very likely no longer exists, and consideration 
should be given to removing them from the document. 

The second major area in which the League has taken a position, Mrs. Brownell 
indicated, was that the Constitution should specify that the power to levy state taxes 
and to determine their use resides in the General Assembly. These provisions already 
exist in Article XII, Sections 4 and 5, but other sections limit them--such as Article XII, 
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Sections 7, 8, and 9, relating to income and inheritance taxes, and Sections 10 and 12 
dealing with excise and franchise taxes. The League feels that these taxes should 
be handled by the General Assembly in statutes. The League also feels that "ear
marking" provisions should be removed from the Constitution, in order to give the 
General Assembly flexibility in dealing with state programs on the basis of need 
rather than on the basis of the source of particular funds. This would mean the 
elimination of provisions "earmarking" certain funds for highway purposes and 50% of 
income and inheritance taxes for local governments. Inheritance taxes are an unpre
dictable source of funds for local governments, and steps should be taken to increase 
local government funds in a more predictable manner, Mrs. Brownell stated. Also, if 
and when an income tax is adopted, it should be distributed on the basis of need 
rather than origin. Mrs. Brownell noted previous testimony~before the Connnittee to 
the effect that the permissible uses of highway taxes should at least be broadened 
to include other forms of transporation, such as mass transit, so as to give the Gen
eral Assembly the power to decide where the money will go. She spoke in support of 
this approach, and pointed out that in 196:Z, "earmarked" highway taxes represented 
30% of the state's tax income, and that in the future we probably will not need 30% 
of our tax income for highways. 

The third major plank in the League's position is support for an addition to the 
Constitution requiring the Governor to submit a budget outlining his program and pro
posing sources of revenue to meet anticipated expenditures. At the present time, 
the only constitutional requirement is that the Governor communicate to the General 
Assembly the condition of the state and recommend measures for adoption. The re
quirement that he submit a budget is contained in statute. The League feels, how
ever, that this matter goes to the fundamental balance of power between the executive 
and legislative branches of government--particularly as it relates to planning--and 
Should be reflected in the Constitution. 

On the question of pre-emption, the League of Women Voters feels that this is 
a technical matter which can be handled by statute and need not be referred to in the 
Constitution. Also, the League does not favor a broadening of tax exemptions. 

In conclusion, ~~s. Brownell touched on the ten mill limitation in Article VIII, 
Section 2--candidly stating that the League had not reached a{~.'consensus on what 
changes, if any, should be made in this area, and on the "uniform rule" of real prop· 
erty taxation, on which the League has likewise not taken a position, although many 
members have expressed concern about this rule in relation to the need for adequate 
housing. She suggested that a thorough study of both the ten mill limltation and the 
"uniform rule" is in order. 

At the end of Mrs. Brownell's presentation, Mr. Wilson returned to a point she 
had raised earlier--the proposed elimination of the 50% "turn-back" of inheritance:·: 
income taxes to local government, now mandated by Article XII, Section 9, and the 
concept that the state ought to distribute tax monies on the basis of need rather 
than on the basis of place of origin. Because of the doctrine of pre-emption, the 
financial tools available to municipalities in Ohio are very limited, and might well 
be further restricted by elimination of the "turn-back," he said. Further, what 
constitutes "need" is difficult enough to determine on the local level, as county 
budget commission problems indicate, and would not be made easier by shifting the 
determination from the local to the state level. "If we eliminate the only thing 
they've got, I really believe the cities will go out of business," Mr. Wilson said. 
Mrs. Brownell remarked that she hoped the General Assembly would write income tax 
laws which would assure local governments the funds they presently have. 
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Following Mrs. Brownell's presentation. Mr. Robert Graetz spoke on behalf of the 
Ohio Council of Churches. He began by reading the following two excerpts from a policy 
statement entitled "Quality of Life and Tax Revision," adopted by the Executive Committee 
of the Council on January 14, 1971: 

"The Ohio Council of Churches is concerned with improving the quality of 
human life and recognizes tax revision as a high priority means for achiev
ing that goal. It affirms that gover~ent has the responsibility to provide 
needed public services which secure, m4intain and enhance a wholesome qual
ity of life for all citizens. It is cdmmitted to achieve, and will work 
for, those legislative changes which w~ll provide adequately and equitably 
needed public services for all citizen,. Its commitment grows out of the 
belief that citizens, individually and corporately, have a responsibility 
to share their love, moral support and material goods with all men as 
brothers." 

"Clearly. Ohio needs a revised tax structure that would be: (1) adequate to 
meet the pressing needs of our citizens; (2) eqUitable, so that the tax burden 
does not fall most heavily on those least able to pay, as it does with our 
present property and sales taxes; and (3) responsive to the general economic 
growth. Only a modernized tax structure reflecting these features will pro
vide adequate funding." 

Mr. Graetz then read to the Committee the following specific proposals for change 
in the Ohio Constitution: 

"1.� Tax Levies on Real Property for School Operating Purposes� 
(Article VI. Section 2; Article XII, Section 2)� 

"It seems clear that the intention of Article XII, Section 2, is that the 
tax burden on real property be equalized throughout the state as far as 
possible. As a matter of fact the property tax rate for school operating 
purposes ranges from $9.10 to $45.80 at present, because of the difference 
in the total real value of the property being taxed. In order to achieve 
greater equity, we would recommend that some provision be made for at least 
a portion of the income realized from tax levies on real property to be 
shared throughout the state. We do not believe it is proper to penalize 
one school district or county because of the absence of industry or other 
wealthy real estate holdings." 

I~~e are disturbed by the fact that the one type of tax levied in the State 
of Ohio that is most subject to voter approval or disapproval is the tax 
levy for school operating purposes. We note that Article VI, Section 2 
places the responsibility for raising funds for the operation of schools 
with the state government. If the recommendation above regarding the shar
ing of revenues from real estate tax levies for school operating purposes 
is not adopted, we would recommend that some provision be made either for 
the state to be required to provide adequate funds for public education or 
for the General Assembly to be able to mandate taxes at the school district 
level in order to provide adequately for public education. Such an action 
would not eliminate the possibility that voters in a district would still 
use the route of the referendum to change an action taken by the General 
Assembly or their local school district. This right should not be taken 
from them. But our primary concern is for the provision of an adequate 
education for all of the children of the state." 
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"2. Highway Funds (Article XII, Section 5-a) 

We note that Article XII, Section 5-a, limits the expenditure of monies 
received from taxes related to the use of motor vehicles to items related 
to public highways. It is our belief that such a limitation is discrimina
tory in its operation. Some persons on the lower economic levels of our 
society are paying taxes at·an effective rate which is out of proportion 
to their income, compared to those on higher economic levels. Such per
sons would receive greater benefit from investment in forms of public trans
portation other than highways. In accordance with the basic principles 
stated at the beginning of our presentation, we believe that these highway 
funds should be made available for investment in all forms of public trans
portation, in order to provide adequately for the need of all of the 
citizens of our state. We would recommend such changes in our Constitution." 

"3. Apportionment of Inheritance and Income Taxes (Article XII, Section9) 

We note that Article XII, Section 9, states that no less than 50% of the 
income and inheritance taxes collected by the state must be returned to 
local governmental entities. We are aware that in most cases such return 
can be made through the normal channels of the school foundation and other 
funds already provided by the state to local levels of government. It is 
our belief, however, that there may be instances at present, and others 
may develop in the future, where the requirements of Article XII, Section 
9 could not be met without returning more money than would normally be pro
vided to certain of our counties. It is reasonable to assume that these 
would be the wealthier counties which are not as much in need of state 
support as the poorer counties. Once again, in accordance with the basic 
principles which we have enunciated, we would recommend that Article XII, 
Section 9, be modified or repealed entirely." 

"4~ Municipal Services (Article XVIII, Section 3) 

We note that Article XVIII, Section 3, provides municipalities with 
the authority to offer police, sanitary and other services within their 
l~its. We note also that Article XVIII, Section 6, allows municipalities 
to share public utilities, through the route of one municipality selling 
such services to others. It is our belief that many public services could 
he provided in a more efficient and more economical manner if municipalities 
could share such services. These could include police and fire protection, 
sanitary services, etc. We would recommend that provision be made in the 
Constitution for enabling the General Assembly to adopt legislation per
taining to such sharing of services, or in some other way to encourage this 
type of sharing." 

Mr. Wilson asked how the General Assembly could be expected to mandate taxes 
for each school district--a suggestion contained under (1) abave--when there are 
3,500 to 4,000 school districts in the state. Mr. Graetz responded that this approach 
would be a last resort, and that what the Council hopes for is an adjustment in property 
taxes, so there could be some kind of sharing on the ba~is of need across the state. 
The other possibility, he said, is that the state be required to provide for the public 
schools, as if the whole state were a single school district. 

~tt. Carson asked whether under (4), the Council was proposing that all real property 
taxes be abandoned. Mr. Graetz stated that the Council did not intend this, but that 
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there� should be some relief in the property tax field. He added that the Council also 
advocates a graduated personal and corporate state income tax. 

Mr. Graetz indicated that the Council had not yet developed a policy on the 
question of charitable exemptions, but was in the process of doing so. 

Mr. Calhoun, at the beginning of his presentation, stated that it was not his 
purpose to urge any particular constitutional changes, or to oppose or promote any 
type of tax or method of taxation. He stated ~hat his purpose was to share the results 
of some of the Ohio Public Expenditure Council's research on such matters as the 
ten mill limitation, classifications, and exemptions. 

Mr. Calhoun first gav.e a brief history of peoperty tax rate limitation in Ohio, 
and said that the present ten mill limitation is among the lowest in the nation. In 
1970, he indicated, the average tax rate in Ohio was $45.30 per $1,000 of taxable 
value, and ranged from a low of $16.00 to a high of $78.10 per $1,000 of taxable value. 
Current Ohio law requires a levy of 17.5 mills for school purposes alone in order to 
participate in the School Foundation Program, he noted. 

Total property taxes levied in the state in 1970 were $1,766.7 million, up 9% 
from 1969. Seventy·one percent of this total, including 85% of the increase, was 
for school purposes. Between 1960 and 1970, property taxes levied for all purposes 
increased $934,3 million, or 112.2%. 

There is increasing reliance on municipal income taxes, apparently in reaction 
to voter rebellion against h~gher real property taxation. In 1971, the amount realized 
from local income taxes is expected to exceed $300 million, Mr. Calhoun said. 

During the current session of the General Assembly, he continued, several joint 
resolutions have been introduced proposing to amend Article XII, Section 2, to mandate 
classification of real property at specific percentages of true value in money. For 
example, H. J. R. 7 would set the following scale: agricultural property, 25%; 
residential property, 32%; industrial property, 40%; and commercial property, 45%. 
The impetus for such proposals as H. J. R. 7 comes from the Park Investment case, in 
which it was held that all real property must be taxed at a uniform rate. 

Mr. Calhoun further stated that a proposal to amend the Massachusetts Constitu
tion to allow real property classification was recently defeated. Opponents of that 
amendment argued that classification would, in their words: 

"(1) leave many uncertainties because of the ambiguity of its language; 

(2) open the door to discriminatory legislation; 

(3) raise perplexing problems of administration and enforcement; 

(4) stimulate an annual flood of favor·seeking legislation from groups 
desiring new or more liberal classifications; 

(5)� serve no better than traditional methods (by selective exemptions and 
alternative excises or income taxes) as a way of favoring particular •classes of property; 
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(6)� tends to favor homeowners at the expense of business and income producing 
properties, at risk of impairing business activity and the livelihoods of 
the homeowners whom it has sought to protect; and 

(7)� prove difficult to control or terminate if serious abuses did develop under 
the amendment." 

Mr. Calhoun further stated that of the 29 states whose constitutions now allow 
general classification, only Minnesota has taken the step of fragmentizing its property 
tax base, and recognizes 24 classes of property. In the opinion of some observers, 
classification has not worked well in that state. Mr. Calhoun suggested that the 
answer to Ohio's high property taxes may be not in classification, but in a shift away 
from property as a tax source. 

Mr. Calhoun apparently feels that the question of charitable exemptions is es
sentially a legislative matter, but one of which the Constitutional Revision Commission 
should be aware. He cited the following statistics: the total valuation of real prop
erty in Ohio exempted from taxation in 1971 is $4,708 million. In the decade begin
ning in, 1961, valuation of exempted real property rose by 74.1%, while the valuation 
of property whoch was not exempt rose by only 38.3%. From 1970 to 1971, valuation 
of exempt real property rose 8.1%, while the valuation of nonexempt real property 
rose only 4.7%. These figures support the Council's conclusion that real property 
exemptions are constantly increasing on a statewide basis, and that while many exemp
tions may and do serve beneficial social ends, each exemption proposal should undergo 
a critical investigation to determine its potential effect on Ohio's local government 
tax climate." 

}~. Wilson asked if Mr. Calhoun had any statistics available on how Ohio stands 
In terms of property taxes when compared to other states. Mr. Calhoun cited a recent 
study done by his organization showing that Ohio ranks 26th in this regard, or about 
average. He indicated that real property taxes in general are not high in Ohio, but 
that they have become a great burden in some areas of the state and to certain people. 

He further indicated that if the present ten mill limitation were raised to 25 
mills, for example, this would create an additional tax burden, primarily on real es
tate, of about $585 million. But it also would shift the burden of financing schools 
even further to the local level because one of the factors used in the School Founda
tion formula is the amount of local taxable wealth. 

The first speaker on July 15 was Mr. Edgar Lindley of the Ohio Education Association 
At the outset, he made clear that his remarks were directed primarily at three 
features of Article XII, Section 2: the ten mill limitation, the "uniform rule", and 
the prOVisions authorizing exemptions. 

Mr. Lindley pointed out that history, custom and practice indicate that the people 
want to control real property taxation. He believes, however, that the present ten 
mill limitation on the taxation of property without a vote of the people is arbitrary 
and unrealistic. Further, he does not believe that the ten mill limitation was em
bodied in the Constitution as an expression of distrust of government by the people, 
but rather as a recognition that there are certain minimal and fundamental functions 
of government which must always be provided for, regardless of economic, social or 
emotional stresses. He pointed out the fact that in the 1965 case of Denison Univer
sity v. Board of Tax Appeals the Supreme Court stated that the power of the General 
Assembly to grant exemptions from taxation is limited only by Article I of the Con
stitution, the Due Process Clause, as a result of the amendment of Article XII, Sec
tion 2 in 1931. In essence, his position was that if the people gave the General As
sembly so much power in the area of exemptions--which can and do increase the tax 
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burden on none,tempt property--it is not reasonable to say that another provision of 
Article XII, Section 2--specifically the ten mill limltation--reflects distrust of the 
people in their government. However, he noted, the present limitation bears no rela
tionship to the cost of minimal but essential governmental services. He suggested 
that since the costs of such services varies with the times, the basic limitation 
ought to be fixed in relation to such costs, or the question of the basic limitation 
could be made subject to a periodic referendum, along the lines that the question of 
calling a constitutional convention is now under Article XVI, Section 3. Mr. Carter 
asked whether the matter of setting a basic limitation could not be entrusted to the 
Legislature. Mr. Lindley said that, in view of the fact that a certain amount of 
stability is desirable in t lis area, he would not favor any plan which would permit 
revision every year or two, but would be less opposed to one which permitted review 
every ten or twenty years. However, he said that in his opinion a popular referendum 
would be less subject to partisan political pressure than control by the Legislature. 

Mr. Ocasek expressed doubt that the people would ever mandate a limitation higher 
than ten mills upon themselves. However, he pointed out, recently enacted legislation, 
and legislation now under consideration in such areas of schools health departments 
and mental retardation, does or would impose continuing levies, the result of which 
is exactly that of higher mandated millage. Mr. Lindley said that, although the phil
osophy of the people of the State of Ohio today may be such that the~:would not vote 
for a higher basic limitation, we should look at this in terms of the Constitution 
and twenty or forty years from now, when the people could very well vote for it. 

In regard to charitable exemptions, Mr. Lindley suggested that serious considera
tion be given to clearly defining and limiting their scope. He noted that there has 
been constant pressure for expansion of exemptions by a "me-too-ism" type of concept. 

In 1966, the Supreme Court pointed out that 13% of the property in the state was 
on the exempt list, and this has probably risen since then. Further, there is no 
provision for periodic review of the qualification of exempt real property, and any 
taxpayer who challenges the continuation of the exempt status of property has the burden of 
shot·dng that it should be returned to the tax duplicate. "Essentially, the question 
is whether the taxpayers of this state should be required to subsidize any and all 
manner of charity, or only those which is not provided privately would, of necessity, 
be provided by the government," he said. 

Then, Mr. Lindley turned to the "uniform rule." He indicated that he had some 
strong feelings on thiS, as a former Assistant Attorney General in charge of tax 
litigation. "True value" is said to be that value which a willing buyer would pay to 
a willing seller, neither being under a compulsion to buy or sell," he said. As 
applied to ordinary residential property, such value can be fairly well estimated be
cause there are sufficient actual sales for comparison. Property not frequently sold, 
however, poses additional problems, and there are cases on record in which the opinions 
of expert appraisers vary within a range of plus or minus 50%~, Further difficulties 
arise from such cases as Pennsylvania Railroad Company v. Porterfield,16 Ohio St. 2d 
130 (1968), in which the Supreme Court said,in essence, that the value of business 
property is affected by the value of the business using that property. Even residen
tial property is appraised differently in diverse parts of the state due to different 
appraisal techniques and different appraisal philosophies, Mr. Lindley said. In con
clusion, he advocated the abrogation of the "uniform rule," to the end that classifi
cation be allowed, that equality of treatment be afforded to all property within a 
class, and that the representatives of the people be able to determine the distribu
tion of the tax burden between the various classes of property. In Mr. Lindley's view, 
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the number of classes should be small enough to make classification feasible, yet 
large enough to acconnnodate the economics of the situation. "The problem of ap
praisal could be solved by the definition of appraisal techniques by the Legisla
ture~ Mr. Lindley believes. There is no recognized appraisal technique in Ohio 
today, he said. 

At the beginning of his presentation, Mr. Gibbon pointed out that, despite the 
$750~000 debt limitation contained in Article VIII, Section 1, the bonded debt of 
Ohio on June 30, 1970 was in excess of $1,000,000,000. This had come about because 
of a series of constitutional amendments contained in Article VIII,Section 2. He 
felt that the present method of authorizing debt--that is, by constitutional amend
ment--may not be conducive to proper planning. 

Mr. Gibbon spoke of the need for a clearer understanding of the function of 
revenue bonds, although these have been placed outside the constitutional debt li
mitation of Ohio and many other states by judicial interpretation. For example, he 
pointed out, in practice, the credit rating of the parties involved--as, for example, 
a well-established corporation which leases a facility built with revenue bond fi
nancing made possible by Article VIII, Section l3--often makes more difference in 
the cost of a bond than whether it is a revenue bond or a general obligation bond. 
He also emphasized his belief that there may be situations in connection with such 
state facilities as turnpikes, parking garages and university dormitories when, even 
though they were financed by revenue bonds, the state would feel compelled to step 
in to "rescue" them with general tax revenues rather than risk losing them or damaging 
its credit rating. He also pointed out that revenue bonds may be serving a useful 
purpose in keeping down the per capita indebtedness of the state and its political 
subdivisions, thereby helping to keep the interest on general o~\~gation bonds lower 
than they would be otherwise. . 

Generally~ Mr. Gibbon favored tying the state's debt limit to its revenues by 
some reasonable formula. In his view, not only would such an approach permit better 
planning, but it would enable the state, through action of the Legislature, to; acquire 
capital improvements which may be absolutely essential to the proper functioning of 
government. but the need for which may not be fully realized by the electorate. One 
such area of need at the present time, according to many who work in the field, is 
water conservation, he said. 

Mr. Gibbon commented briefly on Article VIII, Sections 4, 5, and 6. Section 5 
prevents the assumption by the state of the debts of its political subdivisions. 
Section 4 prevents the extension of the credit of the state and the state's becoming 
a joint owner or stockholder, and Section 6 extends the latter prohibition, against 
becoming a joint owner or stockholder. to municipalities. He pointed out that these 
sections stem from the abuses of the canal and railroad era of the last century, and 
that the prohibitions contained in them put barriers either between the state and its 
political subdivisions or between the public and private sectors of our economy which 
may not be in accord with present-day thinking on the relationshiprof these entities 
to each other. 

Mr. Gibbon stated that. in his view, the framers of the Constitution intended 
that the matter of the debt limitation of the state's political subdivisions be left 
In the hands of the General Assembly. The problem in this area arises not so much 
from the ten mill limitation, he noted, as from the fact that Article XII, Sections 
2 and 11 have been construed to impose what is, in effect, an indirect debt limita
tion. Section 2 imposes a ten mill limitation on taxation of real property without 
a vote of the electorate. Section 11 requires that no bonded indebtedness of the 
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state or any political subdivi.sion shall be incurred unless at the same time, a tax 
is levied to pay the interest on the bonds. Since no unvoted debt can be incurred 
if the millage needed to repay it would, if added to the millage already imposed on 
real property in a taxing district, cause the total to exceed ten mills. and every 
district is already levying at least ten mills for taxing purposes. the coupling of 
Sections 2 and 11 means that no bonded indebtedness can be incurred without a vote, 
not even, as in the case of sewer districts, when the proposed bonds would be paid 
out of assessments or fees and not taxes. This has often resulted in local govern
ments being unable to finance needed capital improvements, even though there would 
have been a sufficient financial base to do so. 

Mr. Gibbon also pointed out that in 1968 Ohio cities reported col1~ting $127 
million from general property taxes, $197 million from local income taxes, and $270 
million '\from charges for services. These statistics clearly indicate the decline of 
the relative Unportance of the property tax as a source of revenues. Yet, local gov
ernments can not use revenues detived from income tax to finance capital improvements, 
because income taxes may be taken from them by the doctrine of pre-emption, he noted. 
He advocated a recognition of this shift of the local tax structure, stating: "It's 
not that the financial base is not there--it is that the structure is antiquated and 
"1912-ish." And this is part of the structure problem· ..not just on a political bound
ary basis, but of recognizing the reality of where the financial base is--that is, 
income tax and services....and that property tax is nowhere near as important •••" 

The July 15th session was the third of a series scheduled by the Finance and Tax
ation Committee for the purpose of hearing the views of individuals and groups, par .. 
ticularly in regard to Articles VIII and XII of the Constitution. The presentations 
which were made during these sessions had been most informative and had produced much 
thought-provoking discussion. At the conclusion of the third session, Chairman Carson, 
on behalf of the Committee, again thanked all of those who had participated~ 

The next meeting Qf;the Committee was set for 1:00 p.m., Thursday, August 26, 1971. 



• Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
July 15, 1971 

• 
Remarks of Mr. Ralph Gibbon 

Mr. Gibbon - It's a great privilege for me to be here and to share my vie~with 

• 

you, because I think that outside of restructuring government at the local level 

the subject that you are concerned with--finance and taxation--is obviously the 

key thing that needs to be done, it seems to me, in the revision of our Consti

• 

tution. I do not have any prepared statement. I would like not to treat it that 

way. I would like you to ask me questions any time you want on anything, but I 

understand that what you would like at the moment are my views on Article VIII 

• 

and Article XII, particularly the subject of debt limitation, since that's my 

peculiar field of expertise. I am the head of what we call our public law de

partment. It is the part of our business that deals with public securities. 

• 

We have been bond counsel and counsel in other relationships to municipalities 

and other branches of local government and of the State of Ohio for many years, 

and therefore the subject that we have under consideration this morning is some

• 

thing which we have given a great deal of thought to over a long period of time, 

and I regard it as being of exceeding importance. 

I'd like to start with Section I of Article VIlI--and by the way, you 

•� 

tell me how much time you want to take and shut me off when it comes time to be� 

shut off, since this is the kind of think, I think I could probably talk about� 

all day, but I'm sure half an hour will probably be enough. Section 1 provides� 

•� 

that there shall be a limitation of $750,000 on the debt of the State of Ohio.� 

The provision dates from '51--and by the way, how much testimony have you had� 

on this? I don't want to be repetitious and I would like to get to the heart� 

•� 

of the matter as quickly as possible.� 

Mr. Carson - We've ~ad four meetimgs with Mpst of the time on taxation.� 

Mr. Gibbon - Well, as you know, it dates from '51 and things were different then,� 

and on the face of it $750,000 seems utterly absurd and it obviously is. To 

have a debt structure of an activity such as the State of Ohio--$750,000 is 

• obvious to everyone as being inadequate. As a matter of fact, I did some homework 
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before I came down. The bonded debt of the State of Ohio as of June 30, 1970 

is approximately $1,000,000,000. This in spite of the debt limitation of 

$750,000. Now this was occasioned by a series of amendments to the Constitu~on 

which are in here as 2a to 2i. Some were for very specific purposes like the 

World War II bonus, some of them for highways, some for universities and some 

for very broad purposes, such as development purposes and capital improvements, 

as in Section 2i. And so the technique developed of making the limitation ac

tually meaningless in the present day and simply expanding it by a series of 

constitutional amendments, which means that every time you want to finance 

capital improvements and do some borrowing, you whip up all the political mech

anism that's necessary to do this, and have to submit at a particular time a 

vote to the electors. I personally don't think that this is a very wise way 

to do business. It doesn't permit planning, and so it seems to me that the 

history of our State has shown that the $750,000 limit in Section 1 is obviously 

not adequate. 

There is another thing that has been happening in the State since 1851, how

ever, which is of equal significance, perhaps even greater, than the series of 

constitutional amendments that have gone on, because we have a series of cases • 
in the Supreme Court of Ohio which, in effect, and in accordance with the judicial 

trend throughout the country, have defined obligations which you and I, I am sure, 

would consider to be our debts because they are sums certain and they are owed, 

and by dictionary definition they certainly would be a debt. They have been con

strued by the Supreme Court of Ohio not to be debts within the meaning of this 

debt limitation. These constitutional decisions, in my opinion, were brought 

about because of the restrictive nature of Section 1, and similar restrictions 

throughout the United States. So we find in this state and other states 

a concept of when a debt is not a debt--it's something else. 

1394 
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Mr. Carter - Can you give us an example?� 

Mr. Gibbon - Oh yes, the Ohio Turnpike is the obvious example. The Ohio Turn�

• pike now has outstanding debt in the amount in excess of $200,000,000. It 

started out with a bond issue of $325,000,000 which is substantially more than 

the $750,000 debt limitation of the State of Ohio. They are obligations of an 

• agency of the State of Ohio.� 

Mr. Carter - Isn't the common distinction that they are limited to the revenue?� 

Mr. Gibbon - And the idea of when a revenue bond is not a debt started way back in� 

• the case of Kasmvs. Miller, which is the grandaddy of all these cases, in 1922.� 

Kas~vs. Miller established the principle that where you have a borrowing where� 

there is no obligation to pay on the State of Ohio's part from general revenue-�

• the tax revenues and so forth--but solely from the revenue generated by the fa�

cility that is built with the borrowed money, that is not a debt. Another ob�

vious example is a bridge where the bonds are paid for from the tolls of the� 

• bridge. Another obvious example--more recent, is the Underground Parking Garage,� 

where I parked my car this morning. There is $6,600,000 that is not a debt of� 

the State of Ohio because it is to be paid for from the revenues. Now, another� 

• example is our state universities, where dormitory revenue bonds have been� 

issued--bonds payable solely from revenues. The total of this amounts to ap�

proximately half a billion dollars--again as of June 30, 1970 and, you see,� 

• none of this is included within the $750,000 limitation.� 

Mr. Carter - My impression is that most of the new constitutions in other states� 

have exempted revenue bonds and revenue obligations from the debt definition.� 

• Are you suggesting they should not be?� 

Mr. Gibbon - No, I'm suggesting that it is very unrealistic to think in terms� 

of a $750,000 debt limitation, just initially. Also, referring directly to� 

• your question, I think that the state has lost--that is the General Assembly 

or the Constitution--has lost control over revenue bond financing if it ignores 

it. If revenue bonds are not 

• to be included within the debt limitation, then it should be recognized that you 

~~p~ 
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have a vast amount of financing outside this limitation. 

Mr. Carter - Is that bad in your view? 

Mr. Gibbon - No, it isn't bad in my view--I simply want it recognized. However, 

there are revenue bonds and there are revenue bones~ That is, it isn't clear 

what revenue bonds are, and I think this has a bearing on the matter. I think 

tha~, for example, there is a distinction between a revenue bond which is pay

able solely from the proceeds of the particular facility from a revenue bond 

which is payable primarily from the particular facility, but ultimately, if 

necessary, from the general taxing proceeds of the state. I think that you 

kid yourself if you think in terms ,of the debt of the State of Ohio as 

applying solely to those obligations to which are pledged the full faith and 

credit of the state. This is true not only with the state, but applies also to 

a much vaster amount of financing which goes on at the local level. The truth 

of the matter is, I think, and bond buyers rely on this as an axiom, as something 

likely to happen, that if the Turnpike, for example, did not have enough revenue 

from its tolls the state credit would suffer drastically if the bonds were not 

paid, and although there is no compulsion upon the General Assembly to "cough up" 

the money to bailout, let's say, the Turnpike Commission, it is very likely that 

it would happen. The West Virginia turnpike bonds were certainly marketed on 

the thought that this was about to happen. It seems inconceivable to me that the 

State of Ohio would really let the Underground Parking Garage do down the drain. 

Isn't it likely that the same attitude would be taken with reference to the dor

mitories in the various universities of the state, the borrowing for which at 

the present time amounts to $200,000,000? These are revenue bonds which are 

payable solely from the proceeds of the bonds, but there are many other kinds of 

bonds where this is not true and yet they are revenue bonds. This is going on 

more and more. • 
Mr. Wilson - What happenened with the West Virginia bonds? They were in default. 
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Mr. Gibbon - The West Virginia bonds were renegotiated and have been remarketed. 

The state did not step in and bail them out.

• Mr. Carter - Well, we're of course a constitutional revision group. What does 

that line of reasoning suggest to you in the way of proposed additions to the 

Constitution?

• Mr. Gibbon - Well, it suggests to me that Section I should be revised to attempt 

to place a more realistic ceiling on debt. I think that there should be a li

• mitation on the amount of debt that the people of the state will permit the 

General Assembly to incur. I think that it leads to the thought that the method 

by which we incur debt today, namely continual amendment to the Constitution, 

• 
doesn't lead to adequate ability to plan and it doesn't permit you to acquire 

facilities which are not appealing from a political point of view but which are 

absolutely necessary to run the state. For example, in the water field, the 

• necessity of acquiring land for reservoirs and so forth is obvious to everyone 

who works in it. But it doesn't have the necessary appeal, for instance,as 

sewage abatement facilities do at the moment, or roads. Every time you put one 

of these amendments forward, you have to have a couple of "sexy" issues that will

• get the voters' attention, and then you drag in some of the things that are ab

solutely essential and necessary by the heels. This is a poor way. I would 

• suggest that very serious consideration be given by your Committee in thinking 

• 

about this problem to a bill which was considered by the Finance Committee of 

the House in the 107th General Assembly. It's HJR No. 60. This was a bill 

worked on assiduously by the then Chairman of the Finance Committee, Mr. Fisher. 

I think that it was a very good bill in its concept. Actually it never got out 

because the Administration came along with its own proposal which ultimately 

• 
became Section 2i. I reviewed it before I came down here. It attempted to 

place an overall ceiling on the amount to be issued in anyone year--in this case 

$100,000,000 for highways and $150,000,000 for other purposes, so that there 

would be a limit on the yearly amount. And then there was an overall limit of• 1337 



$750,000,000 for highways, and in addition a limit which was equal to the total 

revenues of the state for the preceding fiscal year. Now the total revenues of 1 
the state in the year 1969 we~pretty close to $3 billion, so that you had a pro- I 

posed overall debt limit on all kinds of capital improvementsDor the state of $3 

billion, but a limitation of $150,000,000 that could be issued in anyone year, 

and with reference to highways a limit of $750,000,000 overall, and no more than 

$100,000,000 in anyone year. In many states you have a flat approach such as 

this--no more than so many dollars. In some states you have an approach of no 

more than a certain percentage of assessed\Bluation of real property. I don't 

see much merit in the latter. This again harks back to the days when our tax 

structure was based mostly on real property, and that day's gone by, and there 

doesn't seem to me to be any relationship between assessed valuation of the 

property in the State of Ohio and the proper amount of debt that should be for 

the State of Ohio. Some formulas for determining debt limits are equated in 

some way to total revenues of the state, and that makes a little more sense to 

me. 

Mr. Wilson - It seems to me to be a current trend. 

Mr. Gibbon - Yes, it is. As a matter of fact, I think what you really will face 

is the ssme kind of reasoning that is faced when an administration comes up with 

the amount of a bond issue. They're going to work backwards. And this is about 

what I think you probably will do. When you finally come to grips with this, 

you're going to figure out what you think the need is in the foreseeable future, 

and I think that you're going to limit it to, say, twenty years. It's sort of 

a nice figure because, after all, the Constitution says we're going to recon

sider the Constitution every twenty years, so it's not a bad horizon. What 

~o you think you're going to use in the next 20 years, and for what purposes? 

Are you going to phase out highways and so forth--that kind of thinkini_ And 

how much do you think you ought to be limited to every year? And you can come 

up with round figures on this, and then you tie that in to some kind of 
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relationship tllllt on its face ia reasonable. That's about the way, I think, 

you come up with theRe things, with the thought that you continually and al

• ways have the possIbility of amending th~ Constitution when you want to, but 

you just don't have to amend it so often, and you have the additional capacity� 

to issue revenue bonds in the various kinds of proceedings.� 

• Mr. Wilson - You've answered my question. The $3 billion you were salking� 

about that could have been the limitation would have been exclusive of rev~
 

enue bonds.� 

• Mr. Gibbon - Yes, that's what I would think would do it.� 

Mr. carter I have two questions. A number of the states have put in pro

visions for short term indebtedness, in the current fiscal year, to solve� 

• transient problems of collection and that sort of thing. Have you given any� 

thought to that? You're talking about long term debt here.� 

Mr. Gibbon - Yes, I'm talking about debt mostly for capital improvements.� 

• Of course I oertainly would build ia the capacity to issue short term paper in� 
anticipation� 
of the long term, for a variety of reasons.� 

Mr. Carter - The sQcQmthing I'd like to ask you-~0f course amending the Consti

• tution is an awkward process, so the thought has been puopased that, to the extent 

that you want voter approval on certain things as you go along, you should be able 
to do it 
by referendum rather than by amendment to the Constitution. 

• Mr. Gibbon - You mean initiated referendum?� 

Mr. Carter - No, the Legislature--�

Mr. Gibbon - I see, you mean voluntarily refer a thing-

• Mr. Nemeth - The passage of a law by the Legislature which would not become� 

effective until it had been voted on by the electorate.� 

Mr. Gibbon - What is the advantage of that?� 

• Mr. Carter - Oh, it saves cluttering up the Constitution right now.� 

Mr. Gibbon - My whole approach would be to give as much power to the General 

Assembly as possible. 
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Mr. Carter - I understand that, but my point was,have you given any thought to 

this concept--if you're going to grant so much power to the Legislature by the 

Constitution. As you pointed out, it's hard to project what will be needed in 

the future. We're not omnipotent to anticipate what is going to happen. So 

it would be well in the Constitution to give flexibility, short of a constitu

tional amendment, for the voters to approve certain additions to that debt 

limitation 

Mr. Wilson - This would be a process of ratification rather than physical amend

ment to the Constitution, as for example Sections 2e through 2i. 

Mr. Gibbon - I am considering it now. The thrust of what you would be doing is 

not to clutter up the Constitution. 

Mr. Wilson - It boils down to that. 

Mr. Gibbon - Fine. The Constitution should not be cluttered up with amendments 

of this sort, no question about that, and this is a practical way of doing it. 

But I also want to finish up by saying I wouldn't do it. That is, I would give 

large grants of power to the elected officials--

Mr. Wilson - I understand your position. 

Mr. Gibbon - I have perhaps one other comment about the Constitution in Article 

VIII which I think probably falls within my realm of expertise which I hate to 

let go without making some conunent about, and then there are some which are not 

within my expertise about which it would like to comment,too: 

For instance Section 5 of Article VIII is not within my realm of expertise-
I don't understand why 

it's mainly a political question, 11m sure.! the state could not assume the debts 

of a municipality. It would be highly desirable from the standpoint of the 

public weal that the state should be able to assume the debts of its political 

subdivisions if the time ever comes. This idea of dichotomy between the state 

and the subdivisions, it seems to me, is t10 1d hat" and is not in accordance with 

our present-day thinking. 
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Mr. Carter - You wouldn't of course make it positive--

Mr. Gibbon - No, not at all--just remove the inhibition from doing that. 

• It seems to me that the state and its political subdivisions and the fed

eral government are all becoming part of a piece, and also the private sector 

of our economy. I think it's too bad that we would permit these concepts of 

•� over 100 years ago to prohibit the proper functioning of government.� 

• 

There's an amendment to the Constitution recently in Article VIII, which 

is Article VIII, Section 13. This is a very dramatic piece of legislation, 

overwhelmingly voted by the people. This amendment was drawn by Henry Crawford 

and me during the last administration. It indicates, it seems to me, so clearly 

• 
that the philosophy of our times has changed. You know, I find myself out of 

sympathy with the concepts in Article VIII, Section 13. In the same way, I 

find myself out of sympathy with urban renewal activities which I was largely 

responsible for putting through the Supreme Court of Ohio. But fortunately people 

• don't think the same way that I do, so that Article VIII, Section 13 was over

whelmingly approved by the people. But I want to point out that it is contrary 

to the thoughts that were expressed by the Constttution in Article VIII, Sections 

• 4 and 6. I don't think that Sections 4 and 6 and 13 are particularly compatible. 

They express a philosophy of governmemt and social thinking that's utterly 

different,and I would suggest to you that one or the other ought to give, and 

• I don't think there's any choice really that you have. I think 4 and 6 have got 

to give, because the whole thrust of our social activities at the present time 

indicatasa g~owing together of the public and private sectors of our society. 

• Mr. Carter - Absolutely necessary. 

Mr. Gibbon - I am convinced of that also. When I said I had problems with this, 

they go to the abuse of these interconnections. I don't think there's any 

• doubt but what the people ought to be able to put a manufacturing establishment 

into the "Village of Podunk" if they want to in order to enhance the welfare of 

the people of "Podunk." I think that it may be questionable that the "Village 

•� 
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of Podunk" should finance $100,000,000 worth of activity for a large corporation. 

It could get its money somewhere else. But this is a matter of philosophy. 

Mr, Carter - Hasn't that been pretty well taken care of by the IRS? 

Mr. Gibbon - Yes it has, by Congress putting its nose, unconstitutionally perhaps, 

into what it has no business to do and which probably will be tested shortly. So 

far, the lid being put on at $5,000,000 is good from my point of view, and I think 

from a social point of view, which I think is one of the reasons why it has not 

been tested in the Supreme Court. You're right--but that's not thanks to our 

Constitu tion. 

Mr. Carter - Are you suggesting that perhaps we should look at this matter as 

part of our constitutional deliberations? 

Mr. Gibbon - You certainly might. I am not suggesting that. I am really suggest

ing that sections 4 and 6 are not compatible with 13, and I think that 4 and 6 

need a good deal of thought as to whether they should stay in, anyway. As you 

know, they inhibit the lending of aid and credit by the state and by the subdi

visions to any private person, corporation, and so forth. And you know that 

these provisions came in because of problems mostly with the railroads and so 

forth. It is interesting to observe that when, in connection with recent rail

roads, the State of Ohio was asked to "cough up" umpteen millions of dollars, 

these sections came into play. Now, there is a serious question as to what 

these things mean. For example, suppose that that the "City of X" want, to 

build a road out to serve this"Corporation Y", which had just located, having 

come in from Indiana. Is this a lending of aid and credit by the "City of X" to 

"Corporation Y"? It has never been considered to be such, but for the life of 

me I don't :know why. Let us suppose that it wants to build a water line also to 

serve this corporation and also a sewer line. And what about urban renewal ac

tivities which are designed very much to aid corporate enterprise? Indeed, as 

a matter of fact, one of the basic functions of government is to aid private 

persons. That's what it is for to a large extent. So that's what all its 

1402� 



• 
11.� 

activities are about. So, what 4 and 6 mean, particularly with the attitude 

that's expressed in 13, is'a mystery to me, and I think it's not only a my

• stery, I think it's a definite stumbling block in many kinds of financing that 

are very, very useful for the public good. I'm thinking--take a parking garage, 

for example, which has now been determined by the Supreme Court of Ohio to be 

• a proper public purpose for a city to spend its money on. Suppose it wants to 

build this parking garage, up above, but it wants to add space for stores under

neath--a shopping center. Now what do these things mean--these sections of the 

• Constitution when you consider that kind of enterprise? They mean enough so 

that bond counsel isn't about to approve such financing, that's what they mean: 

So that you might consider whether this was a desirable thing to do. Take the 

• whole activities of the New York Port Authority--this kind of activity. "State 

port authorityU-that'~ort of a bad word, but this sort of thing is inevitably 

going to happen. Airport financing, for instance. How much of that-

• Mr. Carter - Mr. Gibbon, I've heard the example of Comsat on the federal level. 

There is a very reasonable likelihood that such ventures would be of interest 

to the State of Ohio if they were permitted to be done on a state level. 

• Mr. Gibbon - Very good. Absolutely. I couldn't agree with you more. And we intend, 

in Northeast Ohio one of these days, to build a great airport in Lake Erie, if the 

envirorunentalists will let us. All of these activities--and the larger they get 

• the more it is absolutely necessary to have a partnership between public and 

private interests. These two Sections stand to thwart a good many of those 

projects and,in my judgment, have had their day. All I say about it is that it is 

• much too narrow. I would actually leave this subject to the courts to regulate 

on the connnon law principle of "public purpose." Is this a proper "public 

purpose"? And "public purpose" changes. What was "public purpose" last year 

• is not "public purpose" this year. As society changes, it changes and that's 

what a constitution ought to do--not freeze things, but to permit it seems to 

me. an efficient function of goverrunent without the horrible inhibitions that 
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are in this Constitution--I mean our existing structure of government. So 

for my money, I would eliminate them. 

I would also eliminate sections 7, 8, 9, 10, 11 and 12, which seem to 

me to have no real utility. You might want to tinker around and preserve 

some form of reporting system, but the Sinking Fund--no Sinking Fund any 

more. The bonds are serial bonds, so-

Well, are there any questions that anyone of you would like to get back to? 

Mr. Guggenheim - To clarify my own thinking a little--what does the federal 

Congress do? 

Mr. Gibbon - Congress has no debt limitation. Congress controls it. 

Mr. Guggenheim - I'm just trying to get this thing in perspective a little. 

Things like Fannie Mae and R. F. C. are the equivalent of the revenue bond 

situation--the general credit is not pledged? 

Mr. Gibbon - We don't have that problem in the federal government because they 

don't have any debt limitations. This whole notion of revenue bond financing-

the device--was promulgated by lawyers to circumvent debt limitations. 

Mr. Nemeth - Could you comment on the cost of this approach--that is the cost 

of revenue bonds? 

Mr. Gibbon - Well, it's a very interesting subject. You're referring to the 

fact that revenue bonds sell at a higher cost, a higher rate of interest than 

general obligation bonds? 

Mr. Nemeth - Yes. 

Mr. Gibbon - In the first place, this isn't always so. Well, let's take for 

example, what you would classify as a revenue bond under Article VIII, Section 

13. It hasn't got anything to do with the credit of the "City of X." This 

is not a consideration of the bond buyer. What that bond buyer is looking at 

is what is the credit of the lessee of that facility--the private enterprise. • 
Then, if it's Republic Steel or other well known corporate organizations, 

the cost of these bonds is very low, because they're looking at the credit of 
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the lessee. The gimick, of course, is that it's a bond issue by the public so 

as to be exempt from federal income tax. That's the point. Now, on the other 

• hand, if yOIl tnke a bond that's issued by a company not very well established, 

the CORt of that bond lTUly be high. However, I am sort of playing with you 

about this, because there isn't any question that, generally, revenue bonds 

• on the average sell at a higher cost and bring a higher yield than bonds/to which 

are pledged the full faith and credit. The Ohio Water Development Authority 

just marketed some $45,000,000 of revenue bonds and previously marketed another 

• $25,000,000. They sold at rates which are quite comparable to the general ob

ligation bonds. But, there again you have a peculiar kind of a thing, where 

the revenues that they are talking about are the contracts and the various 

• pledges that they have from cities allover the State of Ohio. 

Now, another interesting fact about' this is--we11, let's get down to 

cases. Take the $6,600,000 Underground Parking Garage bonds that were used 

• to finance the Underground Parking Garage. I have no doubt but that if they 

had been sold as general obligation bonds of the State of Ohio, there would have 

been a substantial interest cost,--no question about that. 

• Just the other day, in thinking about this conference, I thought a ques

tion of this sort might be posed. And it occurred to me--and I don't think you 

can get an answer on this--that if all the bonds of the State of Ohio and its 

• various subdivisions which are classified as revenue bonds had been issued as 

general obligation bonds--you turn to Moody's for example, and it will show 

the debt of the State of Ohio as $1,200,000,000-

• Mr. Wilson - Our ratings would go to pot. 

Mr. Gibbon - Right. It's sort of like the parochial schools, in an entirely 

different field. They are performing a function which otherwise would not be 

• performed or would have to be performed by the state. So revenue bonds are 

performing a function which, if it were performed by general obligation bonds 

would probably mean that the general obligation bond rate would go up all along 
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the line. So the per capita debt would be higher. But what you say is true, 

that on the whole--generally--a buyer of bonds would rather have the full faith 

and credit of the state as opposed to the revenue of a particular enterprise. 

But it isn't anywhere near as much as you think. 

Mr. Carter - If we were to recommend the elimination of 4 and 6, wouldn't it be 

just as well to recommend the elimination of 13, as being moot at that point? 

Mr. Gibbon - No. I wouldn't because there would be a serious question of "public 

purpose," and that has already been handled very nicely by the courts, specifi

cally on this amendment. No, I would leave that alone. 

Mr. Carter - Well, I don't often take a position this early in the deliberations, 

but I certainly agree with you on Sections 4 and 6, which have bothered me, 

because it seems to me that the whole thrust of our more complex society is that 

we have to have an increasing partnership between government and private enter

prise to solve the problems that we have, whether they be environment, housing, 

or transportation. In every respect we have to get together to solve the pr08

lems. To have this barrier to keep them separated is thwarting the purposes. 

Mr. Gibbon - They will not be solved in any other way, in my judgment. I 

couldn't agree with you more. I would go easy on 4 and 6. I would think perhaps 

in terms of-- I think you'll have a hard time in selling this. 

Mr. Carter - Just a flat repeal would raise all kinds of spectres. So I think 

that what we ought to try to do is to establish some guide1~nes that would hope

fully permit our purposes to be achieved without permitting abuses to creep in. 

Mr. Nemeth - May I ask a question? Would you take the same approach to debt 

limitations of political subdivisions as you do to the debt limitations of the 

state? 

Mr. Gibbon - No sir, I would not~ That brings us to Article XII. In my judgment, 

the provisions in the Constitution that have to do with the debt limitations of • 
local subdivisions have been thwarted by judicial interpretation of Article XII, 

Sections 2 and 11, and in my judgment the disposition of debt limitations should 
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stay right where I think the Constitution intended it to be, namely in the 

hands of the General Assembly. Article XIII, Section 6 and Article XVIII, 

• Section 13 give power to the General Assembly to regulate the debt structure 

in municipalities and local subdivisions, and in my judgment that's where it 

belongs. But unfortunately, Article XII, Section 2, Which is a tax limitation, 

• has been construed by the courts to be a debt limitation, and there lies the 

tale of a lot of our problems today, and particularly in the field of local 

government. It has hamstrung local government. In direct answer to your 

• question, I think that the handling of debt limitations at the local government 

level should remain where it is, that is as far as the Constitution is concerned, 

in the hands of the General Assembly--after you deal with Sections 2 and 11. 

• think that the General Assembly has done a good job with reference to debt li

mitations on local government-- and besides that's within their prerogative. 

If they don't do it, it isn't a question of the Constitution. It's a question 

• of political pressure on the General Assembly to do what they need to do--to 

give the cities the power to work out their awn destinies. But the perversion, 

I think, of Article XII, Section 2 into a debt limitation has been the problem. 

• Unless you have some specific questions, I'm taking up a lot of time. Maybe 

we ought to turn to Article XII. 

On the question of a tax limitation I don't have any suggestions as to 

• whether it should be ten mills, fifteen mills, or twenty mills. I feel actually 

that it isn't a question of needing constitutional change insofar as a tax li

mitation is concerned. The General Assembly has it quite within its power at 

• the present time to handle this matter. It has at the present time passed leg

islation which limits itself to assessed valuation of 50%, instead of true 

value, as the Constitution indicates it should be. So all they have to do if 

• they want to give relief is to gather their political courage and do something 

about it. Instead of limiting it to 50% they could set it at 75%. Actually, 

the way it is at the present time, valuations have slipped from approximately 
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80% of true value some years ago to where they are now down to some 30% of I 
true value. Obviously this has hamstrung local government. The county auditors I 

have been put under pressure--political pressure--and with inflation and so 

forth they haven't kept up, that's all. Their valuations have slipped some

where down around 35%. All they have to do to remedy that situation if they 

really want to give a shot in the arm as far as the property tax is coneerned, 

is to be a little courageous. It's not a constitutional problem. It's a po

litical-legislative prGblem. I have no particular quarrel with 10 mills. My 

quarrel comes with the judicial interpretation of combining Section 2 and Sec

tion 11 and coming up with the conclusion that it's a debt 1imitation--it's a 

ten mill debt limitation, the so-called "indirect debt limitation." Whether 

it's good or bad, it's far too late in the day to boot that around. The Su

preme Court of Ohio in the Portsmouth case in 1935 held in effect that no general 

unvoted city bonds--in this case now we're dealing with municipalities when it 

comes ~ig~ down to it, rather than the state, but that's no small matter because 

most of the financing in the state is done at this level, rather than the state 

level--that no general obligation nonvoted city bonds could be issued, if the 

annual millage pledged to service those bonds exceeded 10 mills, or where the 

proposed taxation if added to the taxation already existing would in anyone 

year during the life of the bonds cause the millage to exceed 10. Now, what 

does this mean? It's a little difficult to really grasp it. But actually what's 

happening at the present time is that all these subdivisions are levying ten 

mills. I don't know of any that aren't levying the full ten mills--that is, 

for tax purposes. And that, in a sense, is the ten mill limitation. That's 

not what I'm talking about. What I'm talking about is the indirect debt li

mitation, which requires that wherever you have bonds which pledge the general 

credit of acommunity--and this would not apply to revenue bonds--you cannot 

issue unvoted debt where in servicing that debt you would exceed ten mills. 
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It's such a theoretical thing because you see if you issued unvoted debt and� 

you had to bite into the ten mills for the debt purposes, every dollar that� 

you would take to service those bonds would be that many fewer dollars which� 

• 

'you would be able to use in the ordinary operations of the city, because they 

depenft on that ten mills. You wouldn't pay the mayor, and so forth. This is 

applicable even today,under the Portsmouth decision, altho~84,unde~ practical op

• 

eration would never be paid from taxes but would be paid, for instance, from 

special assessments. When you have a street put in in front of your property by 

the city, it is probably put in through a special assessment proceeding, and these 

bonds are issued and they levy a special assessment against your property in order 

to pay for those bonds. Those bonds, however, under Article XII, Section 11 re

• quire the pledge of the full faith and credit, and require the levying of a tax 

• 

to pay those bonds, even if there's no anticipation that that levy is ever going 

to be made. Now, let's suppose that the debt is so much that it will take up 

10 mills of that particular subdivision. That means that even though you would never 

levy taxes in order to pay for those bonds--that they would be paid year after year 

by special assessment--and this same reasoning is applicable in a much more 

• serious field such as water and pollution abatement facilities, which are self

supporting activities--even though the rates that were levied in order to serv

ice the sewer and water bonds. came in year after year and the bonds were paid off, 

• if you got up to 10 mills, you could issue no more unvoted debt ;in that com

munity. Worse than that, no other debt by anybody else who had any taxing power 

with reference to that particular subdivision could be issued, because no tax 

• could be placed on any parcel of real estate. Now this is not a theoretical 

problem. In Ohio in three or four places it's getting close to where it is a 

problem. A small community has done just exactly what I have said and has 

• issuedbonds which have taken them, when you add theirs to whatever else has 

been imposed on that particular property in that particular subdivision, up to 

10 mills. The county wants to put in a water system or a sewer system and 

• 
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wants to issue general obligation bonds. It can't do it, because the amount 

of millage that it would impose on property in this village would cause that 

millage to exceed 10. Therefore, they're stymied completely, even though 

there's plenty of credit and plenty of money available--they have all the sewer 

rates that they need in order to service the bonds. They're completely stuck with

out a vote of the people. 

Now this is completely irrational. There isn't any point in it, and it 

ought to be done away with. It would be a very significant thing for the health 

of local communities if the ten mill limitation was' nderstood by constitutional 

revisionists and, once understood, its impact grasped and then eliminated. Now 

the General Assembly has grasped this in the debt limitations which it places 

upon them--which is an entirely different kind of debt limitation. Acting pur

suant to Article XVIII , Section 13 or Article XIII, Section 6 which give it 

this power, it has imposed debt limitations upon municipalities, and it has pro

vided exceptions from those debt limitations for facilities which are in effect 

self-supporting facilities, such as special assessment financing--water, sewer, 

transportation, anything that is a self-supporting bond. The list is 'yea long' 

as to those that are exempt from their debt limitations because they are paid 

other than from general obligation--

Mr. Carter - You still run into the constitutional problem--

Mr. Gibbon - This is the sticker, and it all stems from the Portsmouth case, and 

it's just as simple as that. Now I could elaborate, but that's the essence of it. 

Mr. Carter - Mr. Gibbon, you pointed out the ten mill limitation was really a 

falacious one from the standpoint related to true value in comparison to assessed 

value, which is running around 30%. Would not that same thing apply to the debt 

problem? 

Mr. Gibbon - Yes. If, for example, the General Assembly had the courage to insist-

and the courts too, and the Board of Tax Appeals, and all the county auditers--to 

begin to tax property at its true value as they do in some other states, you would 
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of course enhance the capacity to borrow.� 

Mr. Carter - I raise the question of whether that isn't in fact there, today.� 

Mr. Gibbon - It is, but you need much more than that when you're talking about,� 

•� 

for example, a county sewer district, which is the entire county, and they want� 

to put in a sewage disposal plant which runs into a great many millions of� 

dollars. There seems no reason why this should be limited by anything except� 

•� 

the ability of this system to support itself.� 

Mr. Carter - My point is, Section 2 says "no property shall be taxed in excess� 

of one per cent of its true value in money." Now it seems to me that's quite� 

•� 

a different restriction, as this committee has discussed before, than the t&~
 

mill limitation as it's popularly applied. I'm wondering if this question has� 

ever been tested in the courts.� 

•� 

Mr. Gibbon - Well, I don't quite get your point. You are not to tax property� 

in excess of ten mills of true value.� 

Mr. Carter - Now true value is not assessed value. So is the block at ten mills� 

•� 

of assessed value or is the block at ten mills of true value?� 

Mr. Gibbon - It depends on whether you're talking about a tax limitation or a� 

debt limitation. As far as the debt limitation is concerned, we do not know� 

what true value is. All we know when we come to approve bonds is the value as� 

it appears on the duplicate of the county treasurer.� 

• Mr. Carter - You are not at liberty to interpret this.� 

Mr. Gibbon - We have no machinery by which we can say of our own knowledge, so� 

that instead of approving a million dollars we would approve ten million dollars.� 

• We have no machinery by which we can say, "Aha, that is true value."� 

Mr. Carter - So in essence it is a real block.� 

Mr. Gibbon - It is a real block, a very important block. I don't want to over�

• emphasize its importance because I think there is something you could do that� 

is much more important than that, by your activities: repealing_~ection 11.� 

Mr. Carter - You think that's the answer?� 

• 1411 



lU. 

Mr. Gibbon - Not entirely. I would approach it in two ways. I would repeal 

Section 11. Section 11 when combined with Section 2 has caused the Court to 

come up with the idea that it's an indirect debt limitation. 

Mr. Carter - May we have that citation? 

Mr. Gibbon - The Kountz ca~c? 129,0. S. 272 

Section 11 provides that no debt of the state shall be incurred unless in the 

legislation in which you incur the indebtedness you provide for levying and 

collecting annually by taxation an amount sufficient to pay. So that if you 

were going to issue bonds to construct a sewer, you have to put in your legis

lation under this section of the Constitution, in order for the issuance to be 

valid, a provision for levying a tax even though you have no intention whatso

ever ever to levy a tax. So the Court said: "Well, when you have to do that, 

obviously that must be construed with Section 2, and you cannot levy more than 

ten mills. So obviously you're stuck. If you want to put out unvoted bonds 

whiJch would cause the debt service charges at any time during the life of that 

issue to be in excess of ten mills, it's illegal. 

Mr. Carter -You would eliminate that and leave it up to the Legislature, which 

has already addressed itself to this problem, as to what the appropriate debt 

limitations of municipalities should be. 

Mr. Gibbon - I would, however, also make it clear by providing in Section 2 or 

negating in Section 2 any idea that Section 2 could possibly be construed by the 

courts to be an indirect debt limitation, because some courts in other jurisdic

tions without a provision such as Section 11 have come to the same conclusion as 

our courts did. I would make it a positive statement that this was not a debt 

limitation and was not to be so construed, and develop some kind of language of 

that sort. Now also--and I would not put this in the Constitution--if I had to 

do with it, I would draft companion legislation to salvage the advantages that 

come from Section 11, and at the same time give support to securities of local 

subdivisions in those areas which are becoming increasingly important. 
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It's rather interesting to see the change, actually, in the revenues of 

local subdivisions, that is,what the local subdivisions depend on. The finan

• 

• cial report of Ohio cities in 1968 showed total revenues of $127,000,000 plus 

from the general property tax. The local income tax was $197,000,000. 

So that what we're talking about is not as significant today as it was 25 years 

•� 

ago, and something ought to be done about that. The revenue generated by the� 

income tax at a local level is enormous-and it should be tapped for the construc�

tion of long-term improvements.� 

Mr. Carter - It generally is, isn't it, by local legislation? 

• 
Mr. Gibbon - Well actually it is and it isn't. You cannot issue bonds based on 

income tax revenues, for the reason.that they are subject to being whisked away 

by the General Assembly, under the doctrine of pre-emption. And also you should 

think about charges for services of the cities in Ohio--$270,000,000 in 1968, for 

• 
water, sewer and that kind of thing as compared to $127,000,000 for the general 

property tax. What you really ought to do is to think in terms of providing a 

base for the issuance of securities at the local level based upon the revenues 

•� 
of the local community--and those revenues include income tax, services, and� 

•� 

property tax--and all of those pledged for the obligations of the local community.� 

Then you begin to generate a real base for finance. The cities are in a terrible� 

financial plight, there isn't any question about that, but largely it's a ques�

tion of restructuring local communities. It's not that the financial base is 

not there--it is that the structure is antiquated and "19l2-ish." And this is 

•� 
part of the structure prob1em-- not just on a political boundary basis, but of� 

•� 

recognizing the reality of where the financial base is--that is,income tax and� 

services--and that property tax is nowhere near as important. And I would pro�

vide in connection with such things that you would protect the bondholders'� 

right to have income tax levied as long as the bonds are outstanding, and that 

•� 
the state could not come in and pre-empt them.� 

Mr. Carter - That couldnLt be d0ne new by local legislation?� 
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Mr. Gibbon - No, they can not, because they can't control what the General 

Assembly is going to do. 

Mr. Carter - Then it becomes a constitutional matter. 

Mr. Gibbon -It becomes a constitutional matter in the sense that so many of 

these things in the Constitution are constitutional matters: it could be 

left to the General Assembly. But if I were doing it on a constitutional 

review commission--if I took out Section 11 of Article XII--I would substitute 

something for it, which would give the necessary financial strength to the 

local communities which they do get from this. It's just that it is not re

sponsive enough. 

Mr. Carter - I think that's a very interesting point, and of course this gets 

back to your earlier observation that we can't discuss financial considerations 

in a vacuum--without getting together with the local government section. 

Mr. Gibbon - There just isn't any question about that. Agai~ you see, the need 

of the city where I come from, Cleveland, qua Cleveland, are insuperable, if 

they are to be solved by the financial capacity of Cleveland. That's the reason 

why they want a "bail-out" from the federal government. But the financial plight 

of the City of Cleveland, qua Greater Cleveland is far from insuperable. The 

financial base is there. It's a question of structure. It's a difficult 

question, but at the heart of any financial tools that you would develop. Any· 

thing else is really a piecemeal operation. 
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Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
August 26 and September 17, 1971 

Summary of Meetings 

The Finance and Taxation Committee met at 1:00 p.m. on Thursday, August 26 and 
at 9:30 a.m. on Thursday, September 16, 1971. Present at the August 26 meeting were 
Chairman Carson and Mr. Carter, and present at the September 16 meeting were Messrs. 
Carter and Wilson. 

At the August 26 meeting, there was a section-by-section examination of Articles 
VIII and XII, with a view to establishing which of their provisions the Committee 
could hove to act on at an early date, and which of their provisions are of such a 
nature that the Committee must view decisions in regard to them as being further in 
the future. 

It was agreed that Chairman Carson would prepare a memorandum outlining the 
order of priorities agreed on at the August 26 meeting, and containing recommendations 
for the disposition of those sections which the Committee could act upon at an early 
date. Mr. Carson emphasized that these recommendations, either as to priority or as 
to disposition, should not be regarded as final decisions by the Committee at this 
time, but only as a basis for discussion by all its members. 

The above memorandum, dated September 10, was prepared and mailed to all Com
mittee members. It reads in pertinent part as follows: 

"RECOMMENDATIONS FOR IMMEDIATE ACTION 

Art. VIII, Sec. 5. No assumption of debts by the state. 

It is recommended that this section be deleted. It is suggested that circum
stances could conceivably occur where the legislature might feel it is in the best 
interests of the State of Ohio to assume obligations of a local unit of government 
and ttlwould seem that there is no overriding need through constitutional provision 
to prohibit such action by the legislature if it should deem it desirable. The pro
hibition against assumption of debts "of any corporation whatsoever", which appears 
to include private corporations, is repetitive of the prohibition contained in 
Article VIII, Section 4, which section will be studied by the Committee in more detail 
before a final decision is reached on it. 

Art. VIII, Sec~ 12. Board of public works. 

It is recommended that this section be deleted. It would appear that the office 
of superintendent of public works need not be a constitutionally created office with 
a rigid one-year term fixed. It is suggested that the creation of state offices such 
as this should be a legislative function. If the Committee recommends deletion of 
th4s provision, the Legislative Service Commission should be requested to determine 
whether any legislative action is required to assure the continuation of the office. 

Art. XII, Sec. 1. Poll Tax. 

It 1s recommended that this prOVision be retained in the Constitution. A1thou~h 

the record of the 1851 convention debates seems to indicate that this provision was 
inserted to prevent taxation on a "head tax" basis rather than to prohibit imposing 
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a tax on the right to vote, poll taxes today certainly are thought of as affecting 
the right of franchise. Although the United States Supreme Court has declared that 
poll taxes violate the United States Constitution and it could be argued this sec
tion is unnecessary, it would seem there is no good reason to delete a provision 
which prohibits discriminatory activity such as the imposition of a tax on the 
right to vote. Furthermore, it is conceivable that the United States Supreme Court 
might reverse itself and under that circumstance it would appear this section should 
be a part of the Ohio Constitution. 

Art. XII, Sec. 4. Revenue. 

It is recommended that this provision be retained. There seems to be no good 
reason to delete it and would seem to be an appropriate subject to be included in a 
state constitution. It would seem, however, that this provision should more properly 
be included in Article VIII and perhaps it could be combined with one or more sections 
in that article to provide a more meaningful presentation of allied provisions. 

Art. XII, Sec. 5. Levying of taxes. and application. 

It is recommended that this provision be retained. The first clause which pro
hibits the imposition of any tax unless it is authorized by statute would seem to 
state the obvious but would, nevertheless, seem to be an appropriate safeguard to 
be retained in the Constitution. The second clause requires each taxing. statute to 
define the object of the tax and to require that the revenues received from the tax 
be used only for the stated purposes. Although the Committee has been advised that 
the provision contained in this second clause can be rather easily circumvented by 
providing broad, general objects in taxing statutes, nevertheless there seems to be 
no compelling reason for deleting the requirement. This also seems to be a proper 
subject for inclusion in the State Constitution. 

Art. XII, Sec. 7. Inheritance tax. 

It is recommended that this prOVision be deleted. The Committee has been ad
vised that the legislature possesses the inherent power to impose taxes of any 
variety so long as the Constitution does not prohibit the imposition. The Committee 
has also been advised that there seems to be no need for a constitutional revision 
to permit graduated inheritance taxes or to permit the levying of different rates 
upon different types of inheritances. Certainly, the limitation on the maximum ex
emption is more properly a function of the legislature. In summary, it is believed 
this provision can be deleted in its entirety without bnpairing the right of the 
legislature to impose the type of tax permitted by this section. In order that there 
may be no later legal question, however, it is recommended that a carefully phrased 
"savings clause" be added to the Constitution to insure that the legislature possesses 
specific power to impose this type of tax in the future. 

Art. XII, Sec. 8. Income tax. 

It is recommended that this section be deleted under the same reasoning stated 
in the recommendation in respect of Article XII, Section 7. The "savings clause" 
suggested in the discussion of Section 7 would also protect the right of the legis
lature to impose income taxes. 

Art. XII, Sec. 10. Excise and franchise taxes. 

It is recommended that this provision be deleted on the same basis discussed in 
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respect of Sections 7 and 8. The "savings clause" which has been suggested would 
empower the legislature to ~po8e the types of taxes mentioned in this section. 

Art. XII, Sec. 12. Excise tax on sale or purchase o.J~c.A...P~Qhibitedwhen. 

It is recommended that this p~ov1sion be retained in the Constitution. It 
seems to embody a policy question of bufficient .ocial importance to merit consti· 
tutiona1 attention. In the event that the Committee should decide to recommend 
to the Commission that Articles VIII and XII should be revised in their entireties 
and submitted to the legislature as complete articles, we would recommend that the 
first clause of Section 12 (liOn and after November 11, 1936") could be deleted 
without affecting the substance of the provision. 

" PROVISIONS REQUIRING ADDITIONAL CONSIDERATION 

All of the sections contained in Article VIII and Article XII other than those� 
set forth above seem to require additional consideration before the Committee is in� 
a position to act upon them. The sections which are recommended for later disposi·� 
tion are as follows:� 

Art. VIII, Sec. 1. Public debt • 

Art. VIII. Sec. 2. Additional. and for what purposes. 
(including subsections 2b through 2i.) 

Art. VIII, Sec. 3. The state to create no other debt • 

Art. VIII, Sec. 4. Credit of state: the state shall not become joint owner 
or stockholder. 

Art. VIII, Sec. 6. Municipal and political corporations not to own stocks, etc. 

Art. VIII, Sec. 7-11 • Sinking fund. 

Art. VIII, Sec. 13. Program for economic deve lopment • 

Art. XII, Sec. 2. Taxation by uniform rule; exemption. 

Art. XII. Sec. Sa. Prohibition of expenditure of moneys from certain taxes 
relating to vehicles for other than highway and related purposes. 

Art. XII. Sec. 6. No debt for internal improvement. 

Art. XII, Sec. 9. Apportionment of inheritance and income taxes • 

Art. XII, Sec. 11. Bonded indebtedneSSi interest and sinking fund. 

The memorandum was discussed at the September 16 meeting. Mr. Carter and 
Mr. Wilson indicated general agreement with the order of priorities suggested in it, 
and Mr. Nemeth, of the Commission staff, indicated that the specific recommendations 
contained in the memorandum for the disposition of certain sections represented the 
thrust of presentation before the Committee and discussions at Committee meetings. 
The memorandum will be taken up again at the next Committee meeting, the date of 
which is to be announced • 
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Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
December 16, 1971 

Sunmary of Meeting 

The Finance and Taxation Committee of the Ohio Constitutional Revision Commission 
held a meeting at 9:45 a.m., December 16, 1971 at the office of the Commission, 20 
South Third Street, Columbus. Present were Chairman Carson, Senator Ocasek and Messrs. 
Bartunek, Carter, Guggenheim and Wilson. 

Chairman Carson presented a memorandum which he had prepared for the committee, 
with the assistance of Mr. Nemeth of the Commission staff. Mr. Carson emphasized 
that the memorandum did not necessarily reflect his own thinking on the subjects 
covered or that of any member of the committee or of the staff, but was intended 
only "as a crude vehicle to help us crystal1ze our thinking" regarding some sub
stantive portions of Articles VIII and XII. 

The first point covered in the memorandum was a possible redraft of Article VIII, 
Section 1, relating to state debt. Mr. Carson stated that the committee had several 
options open to it on the question of what to recommend relative to the debt limit. 
These include: 

(a)� Maintaining the same debt limit 

(b)� Omitting any limitation on debt 

(c)� Increasing the dollar debt limit to a higher fixed figure 

(d)� Basing the debt limit on a formula: (e.g. a percentage of State revenues 
collected; a percentage of assessed valuation of real and/or personal 
property in the State; a percentage of taxes collected by the State; a 
percentage of appropriations authorized by the legislature during the year) 

He also pointed out that the committee in the past had discussed several ancillary 
questions relating to the debt limit, among which are the following: 

(a)� Whether the debt limit should include or exclude revenue bond obligations 

(b)� Whether the Constitution should impose any l~it on the terms of bonds 
some states have felt it desirable to include a limitation on the maturity 
(and the 1968 amendment itself imposes a thirty-year maturity limit) 
Article VIII, Section 2 (i) 

(c)� Whether it is desirable to provide that additional bonding authority over 
and above any debt limit imposed should be effected through simple refer
endum rather than constitutional amendment 

(d)� Whether or not specific authority for the issuance of tax anticipation ob
ligations should be included in the Constitution 

(e)� Whether or not "interim financing authority" (i.e., short term borrowings 
which may carryover into another fiscal year made necessary by reason of ,�1418 
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failure of revenues or other unusual circumstances) should be included 
(f)� Whether or not we should delete subsections (b) through (1) of Section 2 

(which set forth the elector approved bonding amendments) and protect the 
validity of all presently outstanding bonds through an appropriate savings 
clause 

(g)� Whether it may be desirable to delete Sections 7 through 11 of Article VIII, 
which deal with the operation of the sinking fund (Experts who have appeared 
before the committee have indicated that under present day financing tech
niques the sinking fund concept is not utilized) 

However, Mr. Carson pointed out, the mechanics for issuing debt obligations 
must be provided in some way. With these factors as a background, he set forth 
the following draft of a new Article VIII, Section 1 for the committee's consideration: 

" Article VIII, Section 1. State debt. Lto replace Sections 1, 2, 3, 7, 8, 9, 10 
and 11 of Article VIllI 

. (a)� The General Assembly may from time to time authorize the incurring of in
debtedness by the State or any of its agencies or instrumentalities, and 
the issuance of bonds, notes and other obligations evidencing such indebt
edness, including without limitation, tax supported obligations and reve
nue obligations, for the purpose of providing public capital improvements 
of every character including without limitation the acquisition of improved 
or unimproved land for public purposes, the construction, reconstruction 
or other improvement of public buildings, highways and other capital im
provements, and the participation with the federal government or any po
litical subdivision or public authority of this State in prOViding public 
capital improvements through grants, loans or contributions, provided 
that the aggregate principal amount of all such indebtedness incurred in 

•� anyone fiscal year shall not exceed percent of the average of 
the annual tax revenues collected by the State during the previous two 
fiscal years as certified by the Auditor of State and no indebtedness shall 
b~ incurred if the total of such indebtedness and the aggregate principal 
amount of all such indebtedness then outstanding shall exceed 
times such average of annual tax revenues. 

(b)� The General Assembly may authorize the incurring of additional indebtedness 
or indebtedness for other purposes if the question whether the debt shall 
be incurred has been submitted to the electors and approved by a majority 
of those voting on the question. 

(c)� In addition to the authority prOVided in subsection (a), the General As
sembly may authorize the borrowing of money to meet appropriations for 
any fiscal year, but all debt so contracted shall be paid before the end 
of the next fiscal year. 

(d)� In addition to the authority provided in subsection (a), the General As
sembly may authorize the incurring of indebtedness for the purpose of 
repelling invasion, suppressing insurrection or riot, defending the State 
in war, or dealing with man-made or natural disasters. 

(e)� No bonds, notes or other obligations issued by the State shall mature 
later than thirty years from their respective dates of issuance, except 
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that the General Assembly may in the enactment authorizing an indebtedness, 
extend the term of the obligation to no more than fifty years by the af
firmative vote of three-fifths of the members of each house. 

(f) The General Assembly may authorize the incurring of indebtedness to retire 
indebtedness previously incurred if the new indebtedness matures on or 
before the maturity of the debt to be retired. 

(g)� The General Assembly by law shall provide the procedure for incurring and 
evidencing debts of the State." 

Mr. Carson summarized the effects of such a section as follows: 

(a)� It would eliminate a fixed dollar debt ceiling and substitute a formula 
based on a percentage of state tax collections during the two previous 
fiscal years 

(b)� The limit would ~over general obligation bonds, revenue bonds and notes 
issued for providing capital tmprovements 

(c)� It would include a thirty-year maturity limit on bonds but permit the 
legislature to extend that limit by a three-fifths majority vote 

(d)� It would permit voter approved bonds outside the limit by referendum 
rather than constitutional amendment 

(e)� It would authorize tax anticipation financing if authorized by the General 
Assembly 

(f)� It would permit borrowing outside the debt limit in the case of certain 
specified calamities 

(g)� It would replace the detailed sinking fund sections with a provision 
requiring the General Assembly to establish bond mechanics. 

Mr. Bartunek led off the discussion on Section 1 (a) by asking why it was sug
gested that revenue bonds come under the debt limit--and pointing to the Ohio 
Turnpike and the parking garage under the State House as examples of projects which 
were financed by revenue bonds and are self-sustaining. Mr. Carson answered that 
an alternative to excluding revenue bonds from the debt limit would be to set the 
overall debt limit high enough so there would be no reason not to include both 
general obligation and revenue bonds within the limit. He said that it has been 
suggested to the committee that we are perhaps "fooling ourselves" in not regarding 
many revenue bonds as debts of the State. Mr. Bartunek replied that while he 
understood the argument that the state would likely step in to rescue some revenue 
bond projects--such as the Turnpike--he thought that the proposal in the draft was 
an undue restriction on revenue bonds, although he certainly agreed that a ltmit 
ought to be put on general obligation bonds. 

Here, Senator Ocasek raised a point on the difficulty of defining what is a 
revenue bond and what is not a revenue bond. He made reference to Article VIII, 
Section 2i, adopted in 1968, which, inter!!!! permitted the issuance of revenue 
bonds for certain stated purposes, but made no provision for the payment of interest 
on the bonds to be issued. Therefore, the General Assembly has to prOVide the ,1420 
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• money to pay such interest and, because it has refused to do so, such bonds have 
not been issued. Mrs. Eriksson stated that although these bonds are called revenue 
bonds, they are very distinctly hybrids. 

• 
Mr. Carter commented that he found a problem in logic in the proposition ex

pressing the overall debt limit in terms of a percentage of tax revenues, and then 
including within that debt limit both debt which is supported by tax revenues and 
debt which is supported by other kinds of revenues. 

Mr. Bartunek added that the inclusion of revenue bonds in the debt limit 
would give such bonds a new test of success·-not whether they can succeed on their 
own basis, but whether they can succeed because they are backed by the State of

• Ohio more than impliedly. Mr. Carson said that it would not be the intent of the 
proposal to say that a "pure"revenue bond"would be backed by the full faith and 
credit of the state. Mr. Bartunek pointed out that it could be argued, however, 
that if a revenue bond comes under the overall debt limit, it ought to be paid off 
just like full faith and credit bonds. Mr. Carson said that he had not made up 
his mind on this, and the point of including this proposition in the draft was to

• get the committee to consider whether or not revenue bonds should be regulated as 
to a dollar limit. It was generally agreed that this was a valid question. 

• 
Mr. Bartunek said that there are at least three built-in restraints on revenue 

bonds: first, someone has to conceive a program in which they are used; second, 
the General Assembly has to enact the program into law; and third, people have to 
invest in the bonds. 

Mr. Nemeth referred to Article VI, Section 3 of the Hawaii Constitution as 
amended in 1968, which is a very elaborately worded provision excluding not only rev
enue bonds, but certain general obligation bonds of "self-supporting" projects not 
only from the state's debt limit, but the debt limit of political subdivisions as

• well. Although some sentiment was expressed that such a provision may be an al
ternative to the draft presented, the wording of the Hawaii provision is too verbose. 

• 
Mr. qarter stated that, before getting into the details of a debt l~it, the 

committee ought to decide if it wants to recommend a debt limit at all. He pointed 
out that the ideal, exemplified by the Model State Constitution, is not to set a 
debt limit and to permit the legislature to decide--although he did not believe 
that this approach would be acceptable to the people~ Mr. Wilson said that, because 
or the ease with which the national debt limit is raised by law, the people have 
lost faith in any debt limit controlled by those who make appropriations. 

• 
Mr. Carson expressed the hope that the Committee would not make a decision on 

this question at this meeting, the only purpose of the memorandum being to stimulate 
thought. 

• 
He then commented on some of the other features of the draft of Section 1. He 

said that the debt limit in Section l(a) would be intended to cover capital Lmprove
ments only. Debt in excess of the limit specified in Section l(a), or for purposes 
other than capital improvements, would be subject to popular referendum under Sec· 
tion l(b) of th~ draft. 

In reference to Section l(c) of the draft, Mr. Carson said that authorization 
to borrow to meet appropriations should probably be limited to loans which are 

• 
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repaid within a particular fiscal year, rather than by the end of the next fiscal 
year, as appears in the draft. Mr. Nemeth pointed out that the present Constitution 
does not contain any such au~orization, and that it was his understanding that 
where such borrowing has occurred in the past it was done as the result of adminis
trative decision. 

Mr. Carson pointed out that the provisions of Section l(d) are largely carried 
over from the present Constitution, but have been expanded to specifically authorize 
borrowing to suppress riots and to deal not only with natural, but also man-made 
disasters. 

In regard to Section l(e), fixing the tUne within which bonds would have to 
mature, Mr. Carson pointed out that the present Constitution does not contain a 
general rule, although Article VIII, Section 2(i), passed in 1968, contains a 30
year limitation. He stated that some other constitutions do set limits and that 
this section was put into the draft for discussion purposes. Mr. Nemeth mentioned 
that a more flexible approach would be to limit maturity dates to the probable 
useful life of the projects being financed, and perhaps to include a provision that 
the legis.lature is to make the determination of "probable useful life" in the law 
authorizing a debt, and. that this determination shall be conclusive. 

Mr. Wilson suggested that perhaps the Constitution should contain a 30-year 
limitation but that the General Assembly should be authorized to extend this by 
three-fifths vote to any length of time instead of being limited to 50 years. 

Mr. Bartunek expressed support for a "probable useful life" approach, stating 
that any fixed limit, such as 30 years, may invite the issuance of bonds for longer 
periods than necessary in some cases, and on the other hand prove to be inadequate 
in other cases which we can not now foresee. 

Mr. Carter asked what the rationale was for including a time IUnit on maturity 
dates in a constitution. Mr. Carson replied that many constitutions have such pro
visions, the apparent intent of which is to prevent refinancing a bond issue !! 
infinitum and to "prescribe just how long the legislature may put the state 'into 
hock' with a particular bond issue." 

Mr. Carson then spoke about Sectionl(f) which would specifically allow re
financing of bonds, as long as the original debt was paid off on or before its 
original maturity date. As Mr. Carter pointed out, this would permit taking advan
tage of lower interest rates as market conditions change. 

Concerning Section l(g), which would require the General Assembly to prescribe 
the methods for incurring and evidencing the debts of the State, Mr. Carson said that 
this provision was intended to cover the elimination of the sinking fund provisions 
from the Constitution. Mr. Wilson suggested a change in wording to "incurring, 
evidencing and retiring" debts of the State. 

Mr. Carson suggested that this section should contain a provision specifying 
that, in any law authorizing a debt, the General Assembly shall specify the manner 
of repayment. It was generally agreed that such a provision should be included. 
Mr. Wilson said that this had been the intent of his suggestion. Mr. Nemeth pointed 
out Article IX, Section 9(b) of the 1970 Illinois Constitution as an example of an 
existing provision of this type. 
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Mr. Carson then read to the committee the draft of a possible new section 
which l~ould replace existing Sections 4 and 5 of Article VIII and would read as 
follows: 

"Article VIII, Section 2. Use of Appropriations or credit for private purposes 
prohibited. 

No tax shall be levied or appropriation of public money or property made, 
nor shall the credit of the State be used, directly or indirectly, except for a 
public purpose declared as such by the General Assembly in the enactment authorizing 
the levy, appropriation or use of credit." 

Present Article VIII, Section 4 prohibits the extension of the credit of the 
State and prevents the State from becoming a stockholder or joint owner; present 
Article VIII, Section 5 prohibits the assumption of the debts of any political sub
division or corporation. }~. Carson pointed out that both of these provisions were 
inserted into the Constitution in 1851 and were the result of various financial 
entanglements in which the State had become involved during the canal, turnpike and 
railroad building era, particularly 1825-1850. 

A section such as set out above would omit these restrictions and substitute 
a public purpose requirement, which is now a part of the Constitution by implication. 
It would permit the State to.enter financing arrangements involving the private or 
quasi-public sector when such participation would be beneficial to the people of the 
State, Mr. Carson said. 

Then, he read the draft of a new Section 3, which would replace existing 
Section 6; 

"Article VIII, Section 3. Municipal and political corporations not to own stocks, etc. 

Except as may be otherwise provided by law, no political subdivision of this 
State, by vote of its citizens, or otherwise, shall become a stockholder in any joint 
stock company, corporation, or association whatever; nor raise money for, or loan its 
credit to, or in aid of, any such company, corporation or association." 

Present Article VIII, Section 6 contains an absolute prohibition against the 
activities mentioned in the above draft, The effect of such a revision would be 
to continue the prohibition, but to authorize the General Assembly to prescribe 
otherwise by law, Mr. Carson indicated. He noted that the words "county, city, town or 
township" in present Article VIII, Section 6 had been changed in the draft to the 
inclusive phrase "political subdivisions", and the references to insuring public 
buildings and the rates charged by insurance companies have been deleted as not 
falling within the purvue of Article VIII. If this reference to insurance companies 
is determined to be a necessary part of the Constitution, he said, it should be put 
into the article on corporations. Provisions for insuring State buildings, on the 
other hand, can be made in the Revised Code alone. he said. 

The next point covered in Mr. Carson's memorandum was the suggested deletion 
of Article VIII. Section 13, relating to industrial develop~ent bonds. He said that 
this would not be done as an expression of opposition to its concept, but in order 
to remove detailed verbiage from the Constitution. He indicated that additional 
study and advice would be needed before final action could be taken on this point, 
to assure that deletion of this section would not cause undesirah'~legal effects • 
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Mr. Carson felt that this section could probably be deleted and the projects it en
compasses could pe preserved by appropriate "public purpose" clauses covering both 
the state and its political subdivisions. 

Then Mr. Carson read what could become a new Article VIII, Section 4. This 
typ4 of provision would be necessary if the committee desired to recommend the dele
tion of all bonding authority sections from the Constitution, he said. and would be 
intended to act as a "savings clause." The language of the section, which borrows 
from existing Article VIII, Section 13, would be as follows. 

"Article VIII, Section 4. State debt recognized. LNew Sectioij 

All obligations of the State or its political subdivisions, taxing districts 
or public authorities, its or their agencies and instrumentalities, or corporations 
not for profit designated by any of them as such agencies or instrumentalities, in
curred under authority of any provision of this Constitution repealed after such ob
ligation has been incurred shall. nevertheless, remain in full force and effect and 
shall be secured by the same sources of taxation or revenue as before such repeal." 

While it was agreed that a prOVision of this type would be absolutely 
necessary if any of the bonding authority provisions were deleted, it was also agreed 
that the grammar of the draft could be improved. Senator Ocasek took exception es
pecially to the use of "its or their" in the second line. 

Then Mr. Carson read a portion of his memorandum containing the foll~~ing: 

"Article XII. Section 2. Taxing and exemption authority of the General Assembly. 

Without limiting the general power of the General Assembly, subject to the 
provisions of Article I of this Constitution. to determine the subjects and methods 
of taxation or exemptions therefrom, general laws may be passed to exempt burying grounds, 
public school houses, houses used exclusively for public worship, institutions used 
exclusively for charitable purposes, and public property used exclusively for any 
public purpose, but all such laws shall be subject to alteration or repeal; and the 
value of all property so exempted shall, from time to time, be ascertained and pub
lished as may be directed by law. No property, taxed according to value, shall be 
so taxed in excess of one per cent of its true value in money for all state and local 
purposes, but laws may be passed authorizing additional taxes to be levied outside 
of such limitation, either when approved by at least a majority of the electors of 
the taxing district voting on such proposition, or when provided for by the charter 
of a municipal corporation. Land and improvements thereon shall be taxed by uniform 
rule according to value, except that laws may be passed to reduce taxes by providing 
for a reduction in value of the homestead of residents sixty-five years of age and 
older, and prOViding for income and other qualifications to obtain such reduction." 

He pointed out that, except for the rearrangement of elements in the section, 
and deletion of references to bonds which it is believed are no longer outstanding, 
no substantial changes have been made in this section. He emphasized that because 
of the critical policy questions raised by Section 2, he would propose deferring re
vision recommendations for the time being, and undertaking a joint consideration of 
the problems involved with the Local Government Committee. 

Next, Mr. Carson suggested renumbering Article XII, Sections 4 and 5 as 
Sections 3 and 4, since there is no Section 3 at the present time. (Present section 
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4 provides for ralslng sufficient revenues to pay the expenses of the state and 
the interest on the State debtj present Section 5 provides that t~xes may be levied 
only according to law, and that every law imposing a tax shall s~ate the object.) 

Then, Mr. Carson read the following draft of a section dealing with "earmarking" 
of taxes for highways and highway related purposes. It was as follows: 

"Article XII. Section 5. Prohibition of expenditure of moneys from certain taxes 
relating to vehicles for other than highway and related purposes. LWould replace 
Section 5!L 

Except as may be otherwise provided by law, no moneys derived from fees, excises, 
or license taxes relating to registration, operation, or use of vehicles on public 
highways, or to fuels used for propelling such vehicles, shall be expended for other 
than costs of administering such laws, statutory refunds and adjustments provided 
therein, payment of highway obligations, costs for construction, reconstruction, 
maintenance and repair of public highways and bridges and other statutory highway 
purposes, expense of state enforcement of traffic laws, and expenditures authorized 
for hospitalization of indigent persons injured in motor vehicle accidents on the 
public highways." 

Mr. Carson noted that Article XII, Section Sa contains an absolute prohibition 
~gainst using the moneys mentioned in it for any other than the stated purposes. 

set out the four alternatives which in his opinion are open to the committee in 
dealing with this section: 

He 

(8) Leave this prohibition unchanged 

(b) Broaden the permissible 
transportation forms 

uses of the revenues, still restricting the use to 

(c) Repeal the section entirely 

(d) Leave the prohibition in the statute as an expression of elector intent 
but give the legislature the authority to deviate. 

He pointed out that a provision such as set out above would be responsive to the 
fourth of the alternatives listed. This area, he said, also involves critical policy 
questions which need further study, and the foregoing is merely illustrative of one 
approach which the committee could take. 

The next item in the memorandum was the suggested deletion of Article XII, 
Section 6 headed "No debt for internal improvement': which section authorizes capital 
improvement bond issues only by constitutional amendment. Mr. Carson pointed out 
that this section, too, was inserted into the Constitution in 1851 to prevent the 
state from financing canals, turnpikes and railroads. It would seem, he said, that 
1f the State should ever in the future wish to build such projects or any other capital 
improvement project for the public good, such authority should not be foreclosed-
particularly in view of the suggestion that the General Assembly's authority to incur 
debt be subject to a flexible debt limitation, which could be exceeded only by popu
lar referendum, and that all such projects would be subject to the public purpose 
requirement under Article VIII. 
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Next, Mr. Carson turned to Section 9 of Article XII, relating to the apportion
ment of inheritance and income taxes. He suggested that the cOlamittee confer with 
the Local Government Committee on how to deal with this section. He listed three 
possible alternatives: 

(a) The section can be retained unchanged 

(b) The section can be repealed 

(c) The section can be clarified. 

He suggested that, at the least, clarification is required, and that if the 
section is retained, it should be renumbered as Section 7. 

Then, he turned to Article XII, Section 11. headed "Bonded indebtedness; inter.. 
est and sinking fund." He suggested that the Committee consider the repeal of this 
section. The committee has been informed that the interpretation of Section 11, which 
requires that in any legislation incurring or renewing indebtedness, provision must 
be made to collect by taxation an amount sufficient to pay the interest on the debt, 
along with Section 2 of Article XII, which contains the ten mill limitation, has 
been such that it creates an indirect debt limitation which hampers the ability of 
local government units to issue nonvoted revenue bonds, even though there is no need 
to utilize tax moneys to service the debt which would be incurred. 

Mr. Bartunek said that if the committee should, by the deletion or amendment of 
this section in effect exempt the revenue bonds of local subdivisions from their 
debt limit, it would also be more consistent, philosophically, to exempt the revenue 
bonds of the state. 

Mr. Carson observed that one way in which the problem~~ogw posed by Section 11 
might be alleviated would be to amend the Section by deleting the requirement for the 
levying of a tax and inserting a requirement for the collection of sufficient rev
enues--the latter, of course, being made up of both tax and nontax sources. 

Finally, Mr. Carson made reference to the fact that, in his memorandum of Sep
tember 10, 1971 there was a tentative suggestion that references to the authority to 
levy specific types of taxes (income, inheritance, etc.) be deleted from the Consti
tution, since the state has an inherent power to tax and there is no need to author
ize the levying of specific taxes in the Constitution. He stated that he thought 
further staff research was required, however, on the question of whether or not a 
"tax savings clausell would be needed, so that there could be no question of the 
authority of the General Assembly in the area of taxation. 

The next committee meeting was set for 9:45 a.m. on January 20, 1972. At that 
time, the committee hopes to be in a position to vote on the policy questions in
volved in rewriting Article VIII. 
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Ohio Constitutional Revision Comm1ssion 
Finance and Taxation Committee 

• January 20, 1972� 
Summary� 

of Meeting 

• 
The Finance and Taxation Committee of the Ohio Constitutional Revision Commission 

met at 9:45 a.m., Thursday, January 20, 1972, at the offices of the Commission, 20 
South Third Street, Columbus. Present were Chairman Carson and Messrs. Carter and 
Guggenheim, Senator Ocasek and Mr. Wilson. Also present was Mr. James H. Leckrone 
of the Department of Finance. Mr. Leckrone attended at the request of Mr. Hovey, 
who is a member of the committee but could not be present. 

• 
Mr. Carson opened the meeting by conveying to the committee the regrets of 

Mr. Bartunek, a member of the committee, at his inability to attend due to illness. 

• 

Mr. Leckrone presented a letter from Mr. Robert H. Baker, Assistant to the Di~ 

rector for Legal Affairs, in the Department of Finance. The letter contained the 
comments of the Department relative to the draft proposals for changes in Article 
VIII contained in Mr. Carson's memorandum of December 13, 1971 to the committee, 
which comments had been requested by Mr. Carson. The substantive portion of this 
letter, which was one of the bases of the discussion at this meeting, read as follows: 

"ARTICLE VIII, SECTION 1, STATE DEBT 

• 
A) This section sets a new debt limit based upon the principal amount 

of all indebtedness including revenue bonds not exceeding a per
centage of the average total tax revenue collected during the 
preVious 2 fiscal years. 

The Department of Finance believes that a debt limit based upon a specific 
dollar amount in inherently unworkable. Any definite dollar limit that is meaningful

• today is bound to be too low in the future if for no other reason than inflat~on 

The State needs to move to a debt limit that is flexible, will reflect dollar in~ 

flation, and will be workable in the uncertain future. 

The Department does believe that formulation contained in this draft should be 
modified, The draft ties tax revenue, the ability to pay debt carrying charges,

• with the principal amount of the debt outstanding. The problem is stmilar to a 
lende~ determining how much money to lend on a signature loan. The proper question 
is the size of carrying charges that the borrower can afford to pay and not solely 
the size of the loan since the total annual payments are a product of the principal 
amount of the loan and the interest charged for the use of the money. The burden 
of borrowing $100 million at l~% is far different than borrowing the same sum at

• 5%. Thus a debt limit could be created that ties interest and principal payments 
to some maximum percent of available State monies. 

The definition of available State monies will be something of a problem. Terms 
such as "State revenues collected," "taxes collected by the State," or "appropriations" 
are inherently ambiguous. To be workable the base must be quantifiable and deter

• minable so that the debt limit can be calculated at any time. Total revenue received 
in the State Treasury may be a proper base that can be quantified. 

Regardless of the definition of the base, the debt limit will be specified 
percentage of that base. Obviously if the defined base is made smaller during 
drafting, Ie: total revenue less federal funds or total revenue less federal funds 
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and local government transfer payments , the limiting percentage should be increased. 

The Department has no objection to limiting the amount of debt that can be 
issued in anyone year as well as total debt, but care should be taken that large 
borrowing needs can be met in a single year. Assuming a 30 year maturity require
ment, the permitted amount of borrowing in a single year should be well in excess 
of 1/30 of the total debt limit. 

The draft of this Section includes revenue bonds within the debt limit. 
Under our proposal such bonds would affect the debt limit to the extent that prior \ 
issued bonds now require State general funds to meet principal and interest payments. 
"Hybrid" bonds currentl:j require general fund rental appropriations 1 and they should 
be included in a definition of debt carrying charges. 

B) This Section permits additional debt to be issued upon a vote of the 
General Assembly and the approval of a majority of the people in a referendum. The 
Department believes that such standy-by authority subject to a vote of the citizens 
is a desirable prOVision. Use of a referendum is preferable to a Constitutional 
Amendment. 

C) This subsection permits "tax anticipation" borrowing. Currently 1 the 
State's tax revenue is received unevenly throughout the year. The State builds up 
a cash position in April and May of each year and then spends against that balance 
until the following Spring. This phenomena was a contributing cause to the State's 
well known "cash flow phenomenon" problem this year. The ability to borrow against 
future tax revenue would alleviate problems caused by the monthly revenue distribu
tion of the State's tax structure. 

D) The Department does not oppose this subsection but would point out the 
vagueness of the terms "mad-made or natural disasters." Given a liberal judicial 
interpretation, this may be a loop-hole which will be a way of avoiding a debt 
limit altogether. For example, would a depression be a man-made disaster? 

E) This subsection limits the maturity of debt that may be issued. The 
Department knows of no reason to create such a requirement. Debt maturities are 
a function of the capital market and who can tell what maturity will be demanded 
by the capital market several decades from now. The second comment (d) on page 
4 of the draft raises the question of "interim financing authority" to permit bor
rowing against revenue to be received~n;future fiscal years. The Department be
lieves that this would not be a sound authority unlike the power to borrow against 
anticipated revenue for the current fiscal year. Under existing section 125.09 
of the Revised Code , the Governor has the power to reduce expenditures in such a 
situation. Borrowing authority in such a situation could lead to the costly prac
tice of borrowing for operating expenses. 

F) This subsection permits debt to be issued for refunding purposes after 
interest rates have declined. If the Finance Department suggested debt limit 
device is adopted or the device in the draft, this section is surplusage. 

G) The Department of Finance agrees that the Commissioners of the Sinking 
fund are no longer necessary and supports this subjection. 
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ARTICLE VIII, SECTION 2, PUBLIC PURPOSE 

This section prohibits the use oj public ~ney or credi~ for private purposes 
unless authorized by the General Assembly. Under the existing sections 4 and 5 of 
Article VIII, the State is prohibited from lending its credit to private citizens~ 

corporations or political subdivisions. The Department of Finance supports the 
intent of the change contained in this draft section. However, we oppose the de
letion of the prohibition against the State assuming the debt of political subdi
visions. This local debt would be a possible contingent liability of the state 
that may affect our current preferredstatu8 in the capital market. 

ARTICLE VIII, SECTION 3, MUNICIPAL ENtANGLEMENT 

The phrase "Except as may be otherwise provided by law" in line 1 and "by 
vote of its citizens~ or otherwise" create two exceptions to the intended prohibi
tion that overlays and are so broad as to make the limitations meaningless. 

The Department believes that a relaxation of the current absolute prohibition 
is in order but that the entity that will assume responsibility for each relaxation 
should be clearly identified in the Constitution. This is an area that has histor
ically been abused and some definite body should be identified to make the requisite 
decisions as to these types of expenditures or loans. 

ARTICLE VIII, SECTION 13, ECONOMIC DEVELOPMENT 

The Department of Finance has no objection to the deletion of this section 
but cautions the bond counsel should be consulted to assure that the new language 
contains sufficient authority to issue development bonds and that no savin~s sect.ion 
for bonds issued under this section is required. 

ARTICLE VIII, SECTION 4, STATE DEBT RECOGNIZED 

This section should be included in your revisions, but we believe that you 
should specifically "save" those authorized but not issued 2i bonds." 

The first point of discussion was the suggestion in the above letter of tying 
the interest and principal payments on state debt to some maximum percent of avail
able state monies in any fiscal year instead of expressing the ceiling on the state 
debt in terms of the average of state tax collections in the two previous fiscal 
years, as suggested in the draft proposal of December 13. It was brought out that, 
to anyone's knowledge, no state presently used a formula such as suggested in the 
Ittter. Mr. Leckrone also suggested that, if there is to be a debt limit, perhaps 
the to tal of general revenue funds would be a more appropriate 'benchmark." Mr. 
Carson stated that the committee had already concluded that it would recommend a 
debt limit. He also said that the committee had considered using General Fund 
revenu es as a "benchmark", but had decided againIJt using it because what goes into 
the G~neral lUnd may be changed too easily to make General Fund revenues a satis
facto~y measure of state debt~ for constitutional purposes. Also, he pointed out, 
the committee had considered and rejected the use of "revenues" or "state revenues" 
as a measure, on the basis that these terms are very difficult to define precisely 
enough to be meaningful. The committee, he continued, had also talked about and 
rejected the concept of tying state debt to the total real property tax duplicat., 
on the basis that this would not be flexible enough and wasn't really related to 
the state's capacity to repay bonded debt. He stated that the committee had 
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concluded that about the best thing that could be done was to tie the debt limit 
to state taxes collected. 

Mr. Leckrone agreed that there should be a debt limit. However, he said, 
he did not believe that tax collections are predictable enough "because these 
reflect the ability and the expertise in a department of taxation, which is dif
ficult to predict if you are using a 'taxes collected' basis." 

Mr. Carter replied that any debt formula in a constitution is necessarily 
a compromise, and a state's tax collections reflect, as 8 first approximation at 
any rate, both the needs of the state and its ability to service its debt. In 
practical terms, based on 1970 figures and assuming a constitutionally authorized 
bonded indebtedness of $1.2 billion, the formula in the draft proposal of December 
13 would raise the debt limit by about $300 million, he pointed out. Assuming 
that state tax revenues will increase as they historically have, the formula 
should cover the state's capital needs in the foreseeable future, he said. 

Mr. Carter then again raised the question as to whether a term like "tax 
revenues" is definable. Mr. Leckrone said that defining the term would trouble 
him but that perhaps the question ought to be answered by the Treasurer. Senator 
Ocasek pointed out that, in practice, there is some quarreling about what should 
be included in the definition, the matter is eventually worked out. He stated 
that, basically, he was in agreement with Mr. Carter's thesis. "Everything we 
try has a 'sinking spot' ". he said, "buS! the draft proposal. is far superior 
to what we have in the Constitution now. 

Senator Ocasek also agreed that a two-year average of tax collections was 
sufficient for determining the basic debt limit, because it would quickly reflect 
changes in the state's position. He said that a five-year average, which has 
been suggested by some, would unreasonably delay capital ~provement programs 
which could be undertaken as a result of a jump in state tax collections, such as 
will result from the new state income tax. 

Mr. Leckrone mentioned the difficulty of estimating future tax collections. 
Mr. Carter said that it would not bother the concept in the draft if one didn't 
do a good job of estimating because the limit would be tied to past years. The 
formula. he said. would give the voter protection because it would not give the 
General Assembly carte blanche freedom in the area of a debt limit. It would be 
readily understood by the voter--what it really is, is one year's state tax 
revenues as the basic debt limit," he said. 

~~. Wilson then ehpressed support for the concept embodied in Mr. Carson's 
draft of including all bonds--revenue,"hybrid", and full faith and credit--within 
the debt limit. He said that he wanted to set a ceiling on any debt which could 
be incurred by the action of the legislature, and to set a ceiling high enough so 
that it would not :lhamstring" the legislature. He also expressed concern about 
projects which are self-supporting now, but might not be in the future because 
of technological obsolescence, and which the state may then have to payoff through 
taxation. 

Mr. Carter said that, if revenue bonds were included logic would require 
the inclusion of the revenue produced by improvements financed by revenue bonds 
in the base for determining the limit. ,�1~30 
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Senator Ocasek stated that this would produce a debt ceiling so high that it 
would not be acceptable to the people. Mr. Carter agreed. 

Mr. Guggenheim suid he favored the inclusion of any bond for the payment of 
which the state could, at any stage, become legally liable. Senator Ocasek empha
sized that he definitely favored the inclusion of "hybrids", for that reason. 
Noting Mr. Wilson's reservation, those present arrived at the consensus that section 
1(a) of the proposal should be redrafted to exclude "pure" revenue bonds, but with 
the understanding that "hybrid" bonds would fall within the basic debt limit. 

Mr. Carson then again asked whether there was any feeling ~ithin the committee 
to tie the state debe limit either to the real property tax duplicate or the Gen
eral Fund. Senator Ocasek said that the General Fund would be his second choice, 
but that he foresaw, in the future, a widening gap be~~een the total budget and 
state tax receipts, if the federal government takes over state programs such as 
~"elfare. There was a general concern among those present tha.t any debt formula 
proposed by the committee should be based on state tax receipts. The problem, Mr. 
Guggenheim pointed out, is defining what constitutes a tax. He suggested that this 
be spelled out in the comments accompanying the committee's recommendations, and 
that he did not believe this could be spelled out in detail in the Constitution. 

}~. Carson then said that the committee would not make a decision on the amount 
to recommend as a basic debt limit until the committee received the figures on state 
tax revenues which it has requested, and that the committee would hold a separate 
meeting on this point, if necessary. 

The committee then proceeded to consider Section I(b) of the draft proposal in 
regard to permitting bonded indebtedness by popular referencum for amounts greater 
than authorized in Section l(a), or for purposes other than capital improvements. 
Mr. Nemeth of the staff asked whether the committee wished to specify the type of 
election at which such an issue could be submitted. ~tt. Carter said that he was 
concerned only with having the issue submitted to the voters. The consensus of 
those present affirmed this view. Mr. Nemeth also asked whether the committee 
wished to specify what should appear on a ballot regarding such an issue--that is, 
purpose, amount and manner of repayment. Senator Ocasek said that the Secretary of 
State now has the power to design the ballot within the guidelines of the law, and 
he would be happy to leave it that way. The committee members present agreed. 
There was also agreement on the basic principle expressed in this section. 

The committee then turned to the question of interim borrowing authority. Mr. 
Nemeth asked whether the committee wished to recommend a provision authorizing 
borrowing to meet a failure in revenues, such debt to be paid within bJelve months 
after it is contracted. He pointed out that authority to borrow to meet a failure 
in revenue exists in several of the newer state constitutions, including the 1971 
Virginia Constitution. Mr. Carter said that he feared that such a provision might 
allow a spendthrift administration to saddle a future administration or General 
Assembly with debt. Mr. Leckrone stated that such borrowing authority could also 
lead to the costly practice of borrowing for current operating expenses, as was 
pointed out in the Department's letter, and the Department does not believe this 
to be sound authority. The consensus of the committee members present was that a 
provision granting such authority should not be included in the Constitution. 

The committee reached no conclusion on the question of whether it should recom
mend authority for "tax anticipation" borrowing, which is contained in Section l(c} 
of the draft proposal. ~OC. Carson asked Senator Ocasek to prepare a recommendation 



6.� 

for the committee to consider for presentation at or before the next meeting. 

Then the committee discussed Section I(d) of the draft, dealing with authority� 
to borrow in emergencies. Mr. Guggenheim questioned the necessity of using the� 
phrase "man-made or natural" in relation to disasters, since all disasters are in�
herently either one or the other. It was decided to delete the quoted words as� 
unnecessary, and to recommend the borrowing authority cont~ed in Section I(d)� 
of the draft.� 

Next, the committee discussed Section I(e) of the draft proposal, which con
tains a maturity limit on bonds. Mr. Nemeth pointed out that a debt maturity pro
vision is a rather common type of provision, and is included in the constitutions 
of both New York and Pennsylvania, among others. ~~. Carter noted that the Con
stitution does not contain a general provision of this kind at the present time. 
He was of the opinion, also expressed by the Department of Finance in its letter, 
that debt maturities are a function of the capital market. He said that putting 
such a requirement into the Constitution would be cluttering it up with legislative 
detail. There being no support for the inclusion of such a provision among the 
committee members present, it was decided to delete it from any future draft. 

In regard to Section I(f) of the draft proposal, authorizing the refunding of 
outstanding debt, it was decided that this section should be retained in a future 
draft, if it is legally necessary. Mr. Carson gave an example of the type of situa
tion when this type of a provision would be useful, namely the theoretical situation 
when the state had reached its debt limit but at the same time wanted to refinance 
an existing debt at a lower rate. In the absence of such a provision, it would 
perhaps be argued that the state had no authority to do 80. Senator Ocasek ex
pressed concern that silence on this point might be construed as a prohibition. 
Mr. Carter said he saw no problem with leaving such a provision in a proposal if 
it is necessary. Mr. Leckrone said that if there is any doubt as to whether such 
a provision was needed, he would rather see it included. 

The committee then turned to Section l(g) of the draft proposal, which would 
require the General Assembly to provide the mechanics for incurring,evidencing and 
retiring state debt J and require that every law authorizing a debt to state the 
method of repayment. Mr. Carter said that the latter provision would prohibit 
indefinite obligations. There was a general consensus among the committee members 
present that a provision of this type ought to be among the proposals. Mr. Carson 
expressed concern that this section also make absolutely clear that only the General 
Assembly can pledge the full faith and credit--the taxing power--of the state. The 
members of the committee who were present agreed. 

At this point the committee turned again to a portion of Section I(a) of the 
draft,particularly that portion which authorizes "participation with the federal 
gover~ent or any political subdivision or public authority of this State in pro
Viding public capital improvements through 10ans J grants, or contributions." Mr. 
N~\'t\eth i'ndicated that a provision of this type may not oe necessary if the power 
which the provision would confer is an inherent power of the state. Also, he 
pointed out that there may be a problem with defining such terms as "political 
subdivis ion" in this particular context. Senator Ocasek stated that he "1ould very 
much like to see a provision of this type in the Constitution. After much discussion. 
the committee concluded that, since intergovernmental cooperation does not neces
sarily involve the question of state debt, a clause specifically authorizing such 
cooperation would be more appropriately placed in another part of the Constitution, 
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•� and that the committee would consider this matter separately at a later date.� 

The committee then turned to a discussion of Section 2 of the draft of Decem
ber 13_ on the prohibition of the use of credit for private purposes, and those 
present expressed agreement both with the principle and with the wording of the 
proposed section. 

• 

• Section 3 of the draft_ prohibiting municipal and political corporations from 
owning stock, provoked substantial discussion. Mr. Nemeth again pointed ont the 
problem which may arise with the definition of such a term as "political subdivi
sion", in view of the fact that it is not now defined in the Constitution and is 
defined in various ways, for various purposes, in the statutes. Mr. Carter ex
pressed doubt about the wisdom of attempting to put a definition into the Constitu
tion. He suggested that, instead, it would be more appropriate to use a broader 
term, so as to include all governmental entities within the state--from single-pur
pose district to any form of general government. Those present agreed. 

Then, the committee turned to Section 4 of the draft_ which is labeled "State

• debt recognized". ~~. Carson said that the intent of this section--the final ver
sion of which may be put in the form of a schedule rather than being recommended 
as a section of Article VllI--is_ in effect_ to act as a "savings clause" for 
that Article, and also as a "separability clause" for any statutes which may be 
affected by the repeal of any existing provision of the Article. He said that 
this section would have to be extensively revised before a final version was

• agreed on. However, he noted that the committee hoped to accomplish the following� 
objectives in any such proposed provision: first, the continuation of all revenue� 
bonding authority now derived from Article VIII and any laws enacted to implement� 
this authority; second, the continuation of full faith and credit bonding authority� 
to the extent that the General Assembly authorizes the issuance of such bonds� 
prior to the repeal of any section; third, the recognition of all debt obligations�

• issued or other acts done in the past under authority of any repealed section of� 
Article VIII; fourth, the recognition of the continued validity of laws enacted to� 
implement any repealed section of Article VIII, if they are not inconsistent with� 
a new provision of Article VIII, until such laws are amended or repealed; and� 
fifth, the separation of any statutory provision which must fall because it is� 

•� inconsistent with a new provision of Article VIII, to the extent that such a pro�
vision can be separated from related provisions. 

Mr. Nemeth was instructed to prepare a new draft incorporating the necessary 
changes, and to distribute such a draft to committee members as soon as possible. 

•� The next meeting of the committee was set for 9:00 a.m., Friday, February 18,� 
1972 at the Commission office.� 

• 
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Ohio Constitutional Revision Commission 
Finance and Tax~tion Committee 
March l, 1972 

Summary of Meeting 

Present at the March I meeting were Chairman Carson, Messrs. Carter and Wilson, 
Representative lfuite, and staff members Mrs. Eriksson and Mr. Nemth. Mrs. Brownell, 
League of Women Voters, Mr. Baker from the Dep~rtment of Finance, and Mr. Loewe of 
the Ohio Chanlber of Commerce were also in attendance. 

the meeting opened with a discussion of one item the committee had discussed 
but never decided--whether to require an extraordinary legislative majority in order 
to enact a debt law within the debt limit. 

Mr. Carson - The way the draft reads, a simple majority in the legislature could 
authorize debt up to the formula limit. Presently, you've got to go to the voters 
~1th everything. It might make the voters in Ohio feel a bit uncomfortable if they 
know that a simple majority or perhaps even one party on a policy vote could author
i.ze debt. 

Mr. Wilson - I like three-fifths of the legislature to authorize debt. According 
to Julius' memo, Delaware has three-fourths, Illinois has three-fifths and Minnesota 
has three-fifths. 

Mr. Carter - It seems to me that it is in the public interest, on questions of debt 
obligations, that you're trusting more to the legislature. In return, there should 
be a pretty strong approval by the legislature and I find that to be entirely con
sistent. 

Mr, Wilson - The issue is important enough to the State of Ohio, certainly, that 
60% of the legislators ought to be in favor of it. From the local government stand
point, the trend is to reduce the special majority required on bond issues in primary 
elections from 44% to 5~~ but that involves voter approval, and I think it might 
be more difficult to get 55% or 60% voter approval than it would to get 55 or 60% 
in the legislature, as the legislators are better informed and more closely involved 
in these things. The voter doesn't have that contact. 

Representative White concurred in the extraordinary majority requirement. 

The committee then reviewed the latest draft and a critique of that draft con
taining the essence of most of the bond counsel comments. It starts with the words 
"The state may by law." Staff added the words "by law" because there had been some 
concern that it might not be clear enough that the General Assembly, and not some 
other state official or agency, was to authorize the issuance of debt. 

Mr. Nemeth noted that the extraordinary majority requirement could be incor
porated at this point without having to change any of the other language agreed 
upon so far. One suggestion would be "The state may, by a law passed by the vote 
of three-fifths of the members elected to each House of the General Assembly." 

It was noted that the reference should be to those "elected" and not "appointed" 
since other similar references in the Constitution say "elected" and one Commission 
recommendation in H.J.R. 44 is changing "appointed" to "elected" in the section for 
filling vacancies. The word "elected" is used in all of the other sections of the 
Constitution. 

All agreed to the language. 
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Attention ~'1as then directed to the words "for capital improvements, including 
land and interests therein." The words "and interests therein" were added as a 
result of the conversation with bond counsel. If those words were not there, there 
could be doubt about the acquisition of rights of way and easements. 

Mr. Carter - The question is, if you limit it to "capital improvements" which 
this section does, does buying land constitute a capital improvement? 

Mr. Wilson - It is'an acquisition. 

Mr. Carson - Is a 20-year old building a capital improvement? Would "real estate" 
be a broader term than "land"? 

It was noted that one suggestion is to add:"including acquisition of real 
estate and interests therein." Not so much because real estate would not qualify 
as a capital improvement but because it might not be clear whether simply acquir

ing something as opposed to constructing or reconstructing would be an improvement. 
All are satisfied that the language "for capital improvements" includes constructing, 
reconstructing, improving, making additions to, planning, etc. 

Mr. Wilson - lfuat about "demolition of"? Is that a capital improvement? If. you buy a 
building and tear it down? 

Mrs. Eriksson - I would think that if you're willing to take a broad view of cap
ital improvements, anything like that would be included. Here's where our comments 
and the intent of the Commission ought to make some impact. 

Mr. Carson - Hy concern is that the word "improvements" following "capital" sounds 
to me not to include' ~cquisition of buildings as property. 

Mr. Nemeth - The expression "capital improvements" historically has come to mean 
improved structure; making something which exists better. 

Mr. Carson - If it has a set legal meaning and if under these words the state 
could issue bonds and buy and pay for an existing building, then I don't want to 
change the words. 

Mr. Nemeth - There is very little d-oubt in my mind that the term "capital improve
ment" includes any newly built or existing building. 

Mr. White - Hhy has "and the interests therein" been added? 

Mrs. Eriksson - To include such things as easements and rights of way. One other 
problem is whether we should include "participation with the Federal government, 
etc." In the comment you will find reference to an Alaska decision which was re
ferred to in our meeting ~ith bond counsel as having a possible relationship to 
this problem. 11e researched that particular decision to try to reach a conclu
sion on whether or not we needed to include that language in the draft. It's still 
my opinion that it is not necessary, but it's possible that some of you might feel 
that we should include that language. The language in other Ohio constitutional 
amendments for bond issues is varied. Some say "including participation with the 
Federal government and with other governmental entities." Some say "in conjunction 
with." If joint ownership is in question, and bond counsel did not think there 
was any real problem of joint ownership, the "participation" language would not 
necessarily authorize joint ownership. It was included in a 1953 highway bond 
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issue, which was some years before the Alaska case, so it could not be related� 
to the Alaska ¢ase.� 

The Alaaka case holds that the City of Juneau could not issue bonds for money� 
to be used to purchase land which was going to be given to the State of Alaska.� 
The City of Juneau was investing a million dollars in seven acres of land to which� 
it would retain no title and, of course, it would not have any title to any of the� 
government buildings which would subsequently be built on the land. The court� 
said that this uas not a "capital improvement."� 

Mr. Wilson - Isn't the language "and interests therein" broad enough to cover it? 

l1rs. Eriksson - I don't think "and interests therein" would necessarily include a 
joint federal-state project. When the federal government participates in highway 
construction, there is no joint ownership. That is simply a question of receiving 
money from the Federal government and meeting Federal government standards, then 
using the money for that purpose. 

Mr. Carter - Are there things which you' can visualize. as. being OWIled jointly with the 
state and federal government? 

~~. Nemeth - A water conservation project which was built from federal funds by� 
the Army Corps of Engineers to which the Federal government expected the state to� 
contribute a certain amount of money, and in fact it agreed to ~pledge~'for as" long as� 
20 years, for example.� 

Mr. Carter - I can think of other areas, such as parks, pollution treatment, some 
of the Federal housing programs. There is a trend in forming partnerships between 
governmental entities and private enterprise. It seems to me that the state and 
Federal government might well get together on various types of housing programs. 
I think that what we want to do in the Constitution is take a very broad view, and 
make sure that we permit the things to take place in the future that we can't 
visualize today. I would like to broaden this language as much as we can rather 
than to make it restrictive and inadvertently hamstring some public program in 
the future which is a good argument for omitting the language all together. We 
should trust our representatives. 

Mrs. Eriksson - What I would like to say is that the state may, by law, contract 
debt for capital acquisitions and/or improvements, to make it clear that we're 
not taking a narrow view which has caused some discussion here. I think "improve
ments" probably includes "acquisitions," but if there's any doubt, letts put it in. 
Broaden it as much as we can. The committee agreed that there is substantial 
doubt as to whether or not the purchase of raw land would be considered to be a 
capital improvement. and that the language should include "acquisitions." 

Nr. Wilson" If we could use accounting language, we could say lithe state may 
contract debt by la,~ for asset acquisitions." I like this insertion of the word 
"capital" twice for "capital acquisitions and/or capital improvements." 

Hr. Carter - The next question is c10 you want to include this phrase "including 
participation ,~ith other governmental authorities"? 

Mr. Carson" Once you start giving examples of additional authority that you want 
to make clear they have, you're excluding perhaps the possibility of other author
ities. There may be a time when this Constitution is still in existence that the 
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state might want to participate in some private enterprise but by mentioning� 
"governmental authorities" have you not excluded that possibility?� 

Mrs. Eriksson - Unless there is something in the Constitution prohibiting it, 
there's no reason why the state cannot enter into a joint agreement with a county 
to build a building. 

}tr. Carter - The state has, inherently, all the powers that are not taken over 
by the Federal government. All the rest of the powers are left to the states, 
or to the people. If this Constitution does not limit those powers, they are 
there for the state to use. If this general concept is true, then all these things 
become limitations, and any time you put something in it's a bit of a tendency 
to take things away rather than granting powers. With that philosophy I would 
agree that we shouldn't put anything in there that we dontt need. 

Hrs. Eriksson - He now read "for capital acquisitions and capital improvements." 
Is that the general consensus? 

Mr. Wilson - That, I think would cover my one comment about demolishing a building 
to create open space. 

The committee then considered the major question what the limit should be. 
The present draft reads lithe aggregate principal amount of all such debt contracted 
in any fiscal year." After meeting with Mr. Baker and bond counsel, there was 
again raised the question of basing the debt limit upon debt service requirements 
rather than principal amount. 

}rr. Carter - Mr. Chairman, at the last meeting I was one of those who felt that 
"debt service" \'1ould be too confusing and too difficult to administer and we 
could handle the problems more simply by relating to the debt principal. After 
giving this a fair amount of thought, I changed my mind. I think there is a 
great deal to be said for structuring the debt of the state in relation to debt 
service rather than to principal amount. At the last meeting, I mentioned the 
idea of the state issuing preferred stock that never has to be repaid, as has 
been done in Canada and elsewhere, very successfully. If the legislature had that 
kind of flexibility, the principal amount becomes irrelevant. It's no longer 
even pertinent because it never has to be repaid. Our proposal does not do that, 
but the idea of doing things on a debt service basis makes a lot of sense. I 
also thought that it was probably very difficult to do. I was interested to learn 
that it isn't all that difficult to do it; it is a routine function that could 
be performed by the Treasurer's office, a rather simple compilation of amortization 
schedules that could readily be done, and be certified by the Treasurer. I would 
like to suggest we consider this method. 

Mr. Wilson - I'd like to suggest that different wordage might be more acceptable 
to the layman. t'/hen you ta lk "debt service" he ordinarily wouldn't know what you 
mean. If you \'lould use the words "principal and interest" for the words debt 
service, it would be easier to understand. 

Mr. Carter agreed, noting that principal and interest due in anyone partic
ular year is the "debt service." 

Mr. White - Is there any limitation on the due date on the bonds - a maturity 
date? Could the legislature make the bonds payable never, so that the only thing 
we would be paying out for that debt service would be the interest? 
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I believe in representative government and I think t~at we should give the� 
legislature as much flexibility as we can. It is very difficult to write any kind� 
of constitution that has any detail in it that is still relevant 50 years from now.� 

Mr. White - Is the concept of issuing bonds that never have to be repaid repugnant 
to you? We're saying to investors "We want you to buy a security." He indicated that 
there is a feeling that a debt is a debt and ought eventually to be repaid. 

Mr. Carson - What concerns me about a no-maturity debt is that one legislature in� 
a relatively short time could exhaust the total debt limit, if you're going to have� 
a debt limit at all. The reduction in the principal permits you to borrow more in� 
the future, plus the growth in the base. ~~. Carter noted that financial planning� 

would be difficult if you were to sell everything in stock and tie up all of the 
future revenues of the state with interest. It would tie the hands of the state 
for a long time. 

Hr. Carson - Look at the ..history of bond issues since the 50's. You'll see that 
the state, by and large, has gone to the voters in an orderly program. They've gone 
to them as money was needed and they have used the money wisely, I trost. They have 
sold bonds in increments year after year. It seems to me that if we ha~e a debt 
limit at all that that's what we ought to be aiming at to permit the state to have 
capital funds available as they are needed year after year. I just don't see how 
you can do that unless there is some limitation. I would recommend heartily that 
we consider a maturity limit. 

Mr. Baker - I would like to comment on a coyple of ctlese points. First, you should 
realize that any administration would want to borrow money as cheaply as it can, 
and that forces you to look at the market conditions. If we said, how about issuing 
preferred stock for the State of Ohio, the interest rate on that stock, in order 
to sell any of it, l10uld be about 13%; Yet we could sell general obligation bonds 
for 25 years at 4~%~ What any administration would recommend is obvious. We're 
talking about a problem that is more a theory than a reality. The capital market 
of today or 20 years from now is going to determine the issue. 

It wa.s noted that Federal series E boods continue to be sold. Mr. Baker 
commented that the Federal government can print money and the state can't. They 
always have the ability to payoff the Series E bonds. And that is the reason why 
the state should never go into permanent debt; the debt should be retired as we go. 
You could limit this to 20 year debt but then allow the debt to be rolled over. The 
way that you prevent it is not necessarily with maturity but is simply saying that 
I can't roll the debt over, regardless of what the maturity is. I think this could 
get us in trouble, because at that point I can sell a general obligation bond with 
20 year maturity but if I could roll that over in 20 years I might do it. 

Mr. t~ilson - And yet the voters authorized this rollover in issue. The 1968 bond 
issue, which contained $500,000,000 highway bonds that will rOllover forever. 

~tt. Carter - Mr. Baker, I think your points are good ones. Since we're writing a 
constitution, not legislatio~ it would be well to try now and picture the way things 
are going to be done in the future. I"happen to be involved in corporate finance to 
a great degree. The techniques that are being used today in corporate finance weren't 
even dreamt of 20 years ago. Great changes have talc:en place--the kinds of securities~ 
the kinds of financing that you can do. 
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Mr. Baker - I support the debt service approach very strongly. I do think, though, 
that ther~ is a problem using debt service approach, if in fact you can roll a debt 
over forever. 

Mr. Carter - Another point bond counsel and the Department of Finance point out is 
that an annual limit is apparently not a real problem from a practical standpoint. 
I'll just read what they say. "Restraint upon the amount of debt that may be in
curred in anyone year appears to be unusual in the con~xt of the flexible debt 
limits employed by other states. Even in the absence of such a restraint it is 
the practice of the state to issue debt only as moneys are needed to make capital 
expenditures." Can you picture the legislature going overboard in anyone year? 
Is this realistic if you have faith in the legislative process? 

Mr. Carter - We're talking about 30 years hence. Is it possible for a group like 
this, then the legislature and then the voters, to set up the kind of restraints 
on abuses sometime in the future? Is that the role of the Constitution? 

Mr. Baker - I think it is the role of the Constitution. To limit the powers of the 
legislative, administrative or judicial branch • 

Mr. Carter - In the past when people have tried to put restrictions in the Constitu
tion to meet a current problem, it carne back to haunt the state of Ohio later. So 
my philosophy is to have a constitution with a minimum amount of limitations. 

Mr. Carson - We have really decided that we will have a debt limit, and now the 
question is whether there would be any maturity requirement? And whether there's to 
be an annual limit, as well as an aggregate limit. Are we satisfied, if we adopt 
a debt service provision, that no additional safeguards against tinkering are ne
cessary'? 

Mr. Hilson and Mr. Carter suggested that a requirement be added that a given 
percentage. perhaps no more than half. the debt service shall be applicable to the 
payment of interest each year. This would mean that the principal would have to be 
repaid. Such a provision ,~ould replace any required maturity limits and the state 
could not tie up all of its future revenues to service present commitments. It alsp 
provides the needed flexibility. 

Mr. Carter then commented on the bond counsel memo on whether Section 13 should 
be repealed. noting that Section 13 deals not only with what the state may do but 
also with the authority of political subdivisions and other public bodies. It is 
specifically designed for a specific purpose. It was voted on by the people, and 
there is good reason for leaving it in the Constitution. It was generally agreed that 
Section 13 would not be repealed because of its effect on political subdivisions. 
It was also noted that the section permits the state to guarantee a debr, which is 
a contingent liability which may turn out to be assumption of debt. It also permits 
the state to lend its credit. These things the state can do under the co~ittee's 
draft, without Section 13, if a public purpose is declared. 

Mr. Carson - We previously agreed that, by repealing Section 13, we did not want 
to eliminate the purposes of Section 13. We were permitting the legislature to 
declare a public purpose on these things that were permitted. However, we did ignore 
that local subdivisions are given powers under Section 13 which we did nct take care 
of in these drafts, except in the "savings" clause, and I assume that that has been 
the problem and not with reepect to state debt or instrumentalities of the state. 
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Mr. Carter - The problem then is that Section 13 is not so long that it's not 
worth separating state from local powers. 

Mr. Carsop - One other way to do it would be to empower the General Assembly to 
declare a public purpose for local governments,.toexercise;oertain~powersas they 
do in our n~1 provision for the state. 

It was agreed by the committee that, since local government debt provisions 
have not yet been studied, Section 13 should not be repealed at this time. 

Mr. Nemeth - Section 2i had an even more tortuous history, I think. This is really 
the area which prompts me to say that a public purpose clause by itself probably 
won't do the trick. In 1939 the General Assembly created the Public Institutional 
Building AuthoritY,which as far as 1 can determine was the spiritual ~nd legal prede
cessor of the Public Facilities Commission. The purpose of that commlssion was to 
improve, build or repair structures for the state's benevolent or penal institutions 
and the essential idea behind it was really that this would be done through revenue 
bonds. That is, through pledging moneys which were produced by or appropriated to a 
particular facility. The Supreme Court took an extremely narrow view in ~~o cases 
of what constitutes a revenue bond. The first case is The Public Institutional 
Building Authority v. Griffith in 1939 and the second one The Public Building Au
thority v. Meffner. In the Neffner case the General Assembly was particularly care
ful to frame the statute in such a manner on the surface at least, as to create a 
revenue bond situation. The statute specifically provided that the bondholders could 
look for payment only to the special fund which was set up for the repayment of the 
bonds and to nothing else, and it was also provided that only fees generated by the 
facility involved which, in this case, would have been Apple Creek State Hospital, 
were to be used for the repayment, but the Court didn't buy the argument. ~lliat it 
finally said was--if you create a situation where you pledge the revenues produced 
by a facility and the result is that other funds, as a consequence, have to be di
verted to providing certain of the services ~at were originally prQVided '~lth. facili
ty from the revenues which it was generating, you were still creating a full faith 
and credit situation, a debt of the state, in spite of the fact that the only thing 
you tried to do was to set up a revenue bonding situation. Then followed uhat ap
peared to be a series of !& ~ attempts to circumvent the state's constitutional 
debt limitation. One of the most interesting cases is Preston v. Ferguso£ which was 
decided in 1960. That involved the School Employees Retirement System an the Di
rector of Highways. There were no bonds involved. What the General Assembly tried 
to do here is to give the Highway Department a method of acquiring land for rights 
of way for the construction of highways, before it was actually needed. Through 
biennial appropriation procedures, the board in question was given the authorit,y to 
purchase and hold title to lands for eventual resale to the Department of Highways, 
and in the purchase of these lands the Director of Highways was to act as agent of 
t.he board. 

There are two particular features of the 2i revenue bond prOVision which are 
interesting. It permits the pledging of funds other than those generated by the fa
cility itself. This permits what the Neffper case prohibited. There is provision in 
2i that these funds are not subject to further appropriation which I think was put 
in to get around the problem of biennial appropriations. The section specifies the 
purposes for which such bonds can be used: mental hygiene and retardation, parks 
and recreation, state supported and state assisted institutions of higher education 
including technical education, pollution control and abatement and water management, 
housing of agencies of state government. Those are the five areas for which these 
bonds can be issued. 
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Mrs. Eriksson - The basic issues here are: under our present draf~ if we repeal 
2i,we are eliminating this type of financing, because it would not then fall within 
the traditional bond financing. In other words all of the cases cited are still 
going to be applicable to the interpretation of debt and appropriations. So the 
issue is whether or not the committee wants to retain this type of financing. If 
you want to retain this type of financing, then revenues are included in these 
pledges which you're also going to be including in your base. They are not tax 
revenues but they are revenues which are subject to appropriation by the General 
Assembly, except for student fees at a university. The basic thing to decide here 
is whether this type of financing should be retained. 

Mr. Carson - We need more information about how much it's been used and whether it 
is necessary with the debt limit we're proposing. 

Mr. Carter - He could recommend leaving 2i in the Constitution at least tempo
rarily. The question then is whether its provisions are included in the formula 
and whether we include the revenues in the base. It was noted that 2i includes 
revenue authority and $500,000,000 continuous highway and $259,000,000 for capital 
improvements. 

Mr. Carson - If 2i is left intact, we should account for what is already authorized 
in the formula. 

Mr. Carter - For I~ part I have no objection to leaving 2i intact, except that the 
particular purposes may not be appropriate later on. Of course, I don't mind that 
too much because we don't have to use them. 

Mr. Carson - It appears that under the 2i revenue bonds or quasi-revenue bonds 
proposal that the legislature has authorized $152,000,000 bonds called mental 
health facility bonds and $265,000,000 in higher education bonds. Not all of that 
has actually been issued. The legislature has operated under 21 in a total of 
$311,000,000. As of June 30, $115,000,000 have been issued. 

Mr. Nemeth - There are additional bonds for ~~ater pollution. Those are just par
tial figures for the facilities which the Public Facilities Commission issues. 

Mr. Carson - One possibility would be to amend to leave in section 21 but to take 
out the general obligation highway and capital ~provements bonds, and leave in 
the special revenue bonding authority. Another possibility would be to leave 2i 
in without change. The committee has been thinking of creating a debt lbnit 
which would replace everything, general obligation bond-wise, that we have. If we 
meant that, it would mean that we would not want another kind of authority existing 
in 2i. I think there has been some criticism of the revenue bond authority within 
the committee but we haven't acted on this. Perhaps the sentiment would be to 
leave in the revenue bond authority that's in there. 

Mr. Carter - I do like the idea of having general obligations in one place so 
that future legislators can balance these priorities, instead of setting them 
forth in the Constitution. I think the General Assembly should establish the: 
priorities, since the people may not realize exactly what they were voting on as 
a practical matter. I'm in favor of dropping the general obligations and reflecting 
these in the debt limit. As far as the hybrid revenue bonds. are concerned, I 
frankly don't know enough about them, to have a position on it. 
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Mr. Nemeth - Given the history of litigation in Ohio, the Court has consistently 
taken the position that only a pure revenue bond falls outside the debt limit. 

Mr. Carter· I'm not against the concept of hybrid bonds, but I'm trying to think 
how do we handle them in the Constitution, with reference to 2i? 

Mr. Nemeth - We might save what we want to save through a savings clause. A great 
deal of thought would have to be given as to how we word it. 

Mr. Carsop - We're going to keep Section 13, which is vital. Perhaps we should also 
keep the revenue bond part of 2i. We might take the general obligation part out and 
put it over under the debt limit and leave the rest of it alone. Mr. Carter agreed. 
He noted that inclusion of the revenues twice might not be significant if revenues 
are used as an indicator of general economic activity. If revenues and indebtedness 
are related Co a degree of precision, then it would make a difference. There's one 
other alternative, of course. You could increase the limit enough to give the flex
ibility that 2i would otherwise give. 

It was noted that, if the priorities presently created by 2i are repealed, many 
groups with interests in those projects will object. 

Mr. Nemeth - I am not sure that we ought to completely abandon the idea of taking 
both of these sections out with a savings clause. 

Mrs. Eriksson - Could you save the revenue bonds by a savings clause? Perhaps that 
language should be kept in the Constitution. I would recommend repealing 2i and re
enacting the revenue portion if that is what the committee wants to do. 

Mr. Nemeth· A savings clause could make constitutional the existing statutes. This 
would differentiate the presently existing situation from the situation that existed 
30 years ago, because the Constitution would be saying that statutes which are now 
in effect which allow this type of financing are valid even though there may not be 
any specific reference in the Constitution to them. 

Mr. Carter ~ I would suggest the way of proceeding would be: (1) to dissect the two 
parts of 2i, eliminating the general obligation bond provisions and (Z) keeping the 
revenue bonds with all the necessary language to preserve it as is. We would bring 
the general obligation bonds under the umbrella of the limit. 

Mr. Carson - If you eliminate them from 2i, you would have them under the umbrella. 

The committee discussed three drafting possibilities, assuming that the desired 
result is to eliminate the general obligation bonds but retain the revenue bonds. 
One is to repeal the section and re-enact the revenue portion. The other is to amend 
the section and strike out the general obligation ones, and the other is to repeal 
the section and write a saVings clause, such that, 1n effect, the existing statutory 
authority would be preserved. 

Mr. Carson - The statutory authority apparently only authorized a certain monetary 
limit of bonds. '~e would be validating a statute passed after the constitutional 
amendment while we're repealing the constitutional amendment. 

Mr. Nemeth - You would be 8aying that that statute is all right and it can be amended 
or repealed as the General Assembly may in the future decide. 
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Mrs. Eriksson - Presumably the General Assembly could add purposes to it. 

Mr. Carter - He should consider what attitude the Constitution wants to take toward 
these hybrid revenue bonds for the future. I think that the starting point is to adopt 
it the way it is now, as it is in our draft. and then it becomes a matter for dis
cussion when we get to it. 

Mr. Carson - lIe need more information about the use to which these bonds have been 
put so far. 

Mr. Nemeth  tIhat 2i permits is the issuance of hybrid revenue bonds for the stated 
purposes in this particular section, and before 21 the Court consistently said that 
nothing but a pure revenue bond falls outside the debt limit. If you had a hybrid 
of any type that fell within the debt limit. 

Mr. Carter - So the question is do we want to authorize hybrid bonds in the Consti
tution and, if so, 49 we want to limit their purposes? And I think these are the 
kinds of questions we ought to be looking at. So that's the question. 

The committee then discussed the tax anticipation provision draft which the 
draft provides should be paid within the same fiscal year. Mr. Baker agreed with 
the committee on this draft. 

Bond counsel had noted that, as the seasons change, there are some changes in 
state cash flo,~. Mr. Carter expressed concern that this idea of one administration 
committing the next administration on tax anticipation notes. It was agreed to keep 
the present committee draft that any notes must be paid off before the end of the 
fiscal year. 

Mr. Carson - Under this authority. it is not possible for continuous borrowing to be 
incurred. You cannot use a new borrowing in the next fiscal year to payoff an 
obligation of a prior year. You might use the authority several times during the 
same fiscal year. 

The committee discussed retention of repeal of the section prohibiting the 
state from assuming local debt. No change was made in the decision to permit the 
General Assembly to assume local debts. It was agreed that this would afford maxi
mum legislative flexibility. 

Attention nas directed to Section 2, the public purpose section. It was noted 
that the section requires a public purpose declared as such by the General Assembly 
in the law authorizing debt. and that was drafted specifically to reqUire the Gen
eral Assembly to declare a public purpose. Do we want to require the declaration? 

Mr. Carson noted that this would be a new requirement in the Ohio Constitution, 
Rlthough the Constitution now requires all tax legislation to state the purpose of 
~hclevy. The objective would be to make it clear that the General Assembly can 
set to rest what is a public purpose. particularly in the issuance of debt. 

Mr, Carson - Our purpose here was merely to protect bonding authority, to make sure 
that the legislature indicated a public purpose in the statute authorizing the 
issuance of bonds. To put to rest the question whether the use of bond moneys is 
a public purpose--!f the Constitution permitted them to so declare it in the law, 
this is a way of really sealing up the question. You wouldn't have to go to the 

• Supreme Court to detp.r.mine whether thi~ was a public purpose. 
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Nr. Carter - Isn't our only question as to whether we delete that last phrase "in 
the law?" Perhaps we should drop the last phrase. I think it is important that the 
legislature stand up and say "this is O.K." and I like the public purpose declared 
as such by the General Assembly. 

Hr. Carson - You can only declare it thrcugh legislation. Each time they take action 
they are passing a law so it would be in the law if you are requiring this, I believe. 
It has been suggested that we take out the words "declared as such by the General 
Assembly" and say "for a public purpose determined by the legislature." It would 
then be inferred from the legislation, rather than requiring the statement that you 
did this for a public purpose. 

~k. Carter - We are all agreed then that we really want to make sure that the legis
lature has to say what is an appropriate public purpose. 

tk. Carson - The only reason for putting this public purpose clause in was so that 
the legislature would have the determination, not the Supreme Court of Ohio. 

It was agreed to retain the section as drafted. The next section examined was 
the savings clause. It was drafted on the assumption that both section 13 and 
section 2i were going to be repealed, and needs to be looked at further. The savings 
clause must protect outstanding obligations. In some sections, there are no longer 
outstanding obligations. 

~~. Nemeth - The Korean War bonds have a balance of around $4,000 and may stay that 
,,,ay forever. 

Mr. Carson - Is it possible to preserve these with a schedule so that you wouldn't 
even need a savings clause in the Constitution? You could provide in the schedule 
that, although repealed, 2c through 2h shall nevertheless remain in force and effect 
until all the outstanding obligations are fully paid. They did that in one of the 
1912 amendments. This would be one way to get them out of the Constitution and get 
the savings clause out of Article VIII also. If done, you can say: even though re
pealed, this shall nevertheless be in full force. 

Mrs, Eriksson - There is a schedule attached to section 2 of Article XII when the 
10 mill limit was enacted, preserving tax levies. Some of those were being preserved 
for all t1me. It is not considered part of the section itself when the section is 
redrafted. 

It was agreed that a draft would be prepared on the basis of today's agreements, 
assuming the rep~al. of 2i and the inclusion of the revenue portions of 2i in some 
fashion. 

lk. Carter - We could have blank percentages and have a substantive discussion on 
the approach. And \-le may not have a final definition of the term "revenues." We 
want to include a provision requiring not less than 50% to be applied to principal 
each year as a part of the debt service requirement. 
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• Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
March 16, 1972 

Summary of Meeting

• The Finance and Taxation Committee of the Ohio Constitutional Revision Commis
sion also met vt 6:30 p.m., March 16, 1972 at a '''-lorking dinner" at the Athletic 
Club of Columbus. Present were Chairman Carson, committee members Mr. Bartunek, 
Itt. Carter, ML. Hovey, Senator Ocasek and Mr. tIilson and Mrs. Linda Orfirer, Vice
Chairman of the Commission. Mr. Guggenheim was also present. 

• 

• The principal item of discussion was the question of the type of state debt 
limit the committee would ultimately recommend to the Commission. ~tt. Carson 
pointed out that the committee had originally hoped to be in a position to present 
a draft of Article vtti at the Commission meeting on March 17, for consideration by 
the Commission. He noted that the committee had had two types of state debt limits 
under consideration, one based on the aggregate of the principal of the general 
obligation debt of the state, the other based on the annual debt service require
ments--the amounts needed to pay principal and interest--on the general obligation 
debt of the state. He added that the latter approach was the second one to be 
suggested to the committee, and was taken up by it in that order. 

• Those who favor the "principal amount" approach, he said, argue that the ag
gregate principal amount of the outstanding debt is readily ascertainable and that 
a debt ltmit based on it could be expressed rather stmply in a constitution. Those 
nho favor the "debt servic~" approach, on the other hand, argue that such a limit 

• 
uould be more realistic because it takes interest costs into account, lfhich the 
"principal amount" approach does not do. 

Mr. Nemeth, of the committee staff, presented a table prepared at the commit
tee's request, showing the debt lervice requirem~nts on the presently outstanding 
general obligation debt, by yearl tilrough maturity. 

• The commi.ttee, after lengthy discussion, came to the consensus that it would 
recommend the "debt service" approach. After further discussion, it concluded that 
it ~ould recommend a8 a base for the debt limit all of the revenues of the state 
subject to appropriation by the General Assembly and available for the payment of 
debt. excluding borrowed money and money required to be returned to local government 
units under Article XII. Se~tion 6. 

• In view of the fact tbAt the decisions reached at this meeting required addi
tional research and deliberation, it was decided not to submit a draft at the Com
mission meetiq OIl Harch 17, and to delay such action until the April meeting. The 
next committee meeting was scheduled for Thursday, April 13, at 6:30 p.m., also at 
the Athletic Club. 

• 

• 
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IOhio Constitutional Revision Commission 
Finance and Taxation Committee II
April 13, 1972 

Summary of Heeting 

Present at the meeting at the Athletic Club, Columbus, for the April 13 meeting 
were Finance and Taxation Committee members Carson (chairman), Bartunek, Bell, Carter, 
Guggenheim, Hovey, and Wilson. Staff members Eriksson and Nemeth were also present. 

The committee discussed, amended, and put in final form a draft of Article VIII 
(Debt) for presentation to the Commission at the April 21 meeting. In discussing 
whether to include in section I (A) as part of the purposes for which debt could be 
contracted, "participation with other governmental entities by way of grants, loans, 
or contributions" or similar language, which has been included in prior bond issue 
constitutional amendments, the committee determined that such language should not 
be included since it did not appear that it was necessary. However, in order to 
assure that debt for capital improvements and acquisitions would not be limited to 
projects owned solely by the state, the committee, on a motion by Mr. Wilson seconded 
by Mr. Bartunek, agreed to change the language presently in the draft so that it 
will permit debt to be contracted for "capital improvements, capital acquisitions, 
land, and interests in the foregoing." 

Mr. Hovey stated that he felt that "interests" might be construed to mean not 
only a specific portion of the ownership, or o,~ership of a portion of the rights 
associated with property, but also the interest that the state has in performing a 
service, such as providing moneys for community health centers in order to enable 
people to receive this type of service locally. 

Next the committee discussed what should be included in the revenue base, a 
percentage of which would constitute the debt service limit. Mr. Hovey moved, 
seconded by Mr.Bartunek, that federal aid be excluded from the base. the motion 
was agreed to. 

The committee next considered the problem of placing an annual or biennial 
limit on the issuance of debt, in addition to the overall limit, or, alternatively, 
placing a limit on the amount, within the available limit, that each General Assem
bly for the next few sessions could issue, in order to prevent contracting debt to 
the limit by one or two legislatures. It was noted, however, that the capacity of 
the state to contract debt is limited by market considerations. 

The committee conSidered speci.fic language proposed by Mr. Carter which would 
place a 15% of the base principal amount limit in a legislative biennium. It was 
noted that capital improvement bills are biennial bills, and that if they were drawn 
up on a fiscal year basis, there would have to be two capital improvement bills. 
However, Mr. Bartunek pointed out, if the General Assembly decided to have annual 
budgets, a limit expresged in terms of a biennium would cause problems. Mr. Hovey 
said it didn't make a lot of difference whether it was a three-year bill, a two-year 
bill or a one-year bill, as long as the constitutional provision accomplishes its 
purpose of being a limit on each General Assembly, preventing the abuse of the per
missive authority for issuing debt. Mr. Carter pointed out that he proposed the 
biennium concept in order that a single General Assembly would not have to be so 
concerned about the problem of the date of a bill. This problem is made more acute 
by the fact that the state "contracts debt" at the time it issues bonds rather than 
at the time it authorizes their issuance, he stated. Following further discussion, 
Mr. Carter suggested that, in view of the practical problems involved, the Committee 
reword the biennium approach along the lines of a limit on each legislative session. 
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• Without coming to a conclusion on the foregoing topic at this point in the 
meeting, the Committee then turned to a discussion of the' rationale of the flexible 

• 

overall debt limit which it had been discussing at past meetings. Mr. Hovey stated 
that one approach would be to make all debt for capital needs unvoted debt, with 
the Committee agreeing on what would constitute reasonable spending levels for 
this purpose and structuring a debt limit within which such spending levels would 
be possible. Another approach would be to take the average of the principal of 
the new general obligation bonds actually issued by the state in the last ten to 

• 

fifteen fiscal years, and projecting this average into the future with. for ex
ample, a four per cent increase per year to allow for increased costs of construc
tion, and then devising a formula which would allow this level of spending within 
an unvoted limit. Theoretically, this would allow a level of spending which would 
be the same as that which the General Assembly would take to the people, the people 
would approve, and the administration would issue if everyone behaved in the future 
exactly as they have for the past ten or fifteen years. Anything above that level 
would have to be approved by a vote of the people, he said. 

• 
Mr. Hovey pointed out that the latter system, although based on historical 

precedent, would nevertheless allow the General Assembly to set priorities, as the 
elected and paid representatives of the people. 

Then the Committee turned to a discussion of the provision contained in Sec
tion 1 of the draft before it, which would require that at least a certain per 
cent of the debt outstanding at the beginning of any fiscal year be repaid during

• that year, a matter which had also been considered previously by the Committee. 

• 

Mr. Carter said that with a four per cent repayment one-half of the debt would 
have to be paid off in about 17% years. He also noted that of the total of the 
general obligations bond issues now outstanding,at least 5.90% is scheduled to be 
repaid each fiscal year. so t~at a four per cent requirement would fit well into 
the present picture. The draft provided that four per cent of the debt "contracted 
pursuant to division A of this Section" should be repaid. Some members of the 

• 

Committee had interpreted this to refer only to debt contracted after the provision 
went into effect. Mr. Carter said he had read it to refer to all debt. After 
discussion, the Committee decided to delete the quoted language, in order to avoid 
any possibility of confusion on the point that the repayment requirement refers to 
all debt outstanding, whether contracted before or after the effective date of the 
provision, should it be adopted. The Committee also agreed to the insertion of a 
four per cent annual repayment requirement in Section 1. 

• 
The Committee then turned to the question of the percentage of the base which 

should .be prescribed as the limit for annual debt service. Mr. Carter suggested 
that six per cent be used for purposes of discussion. Mr. Carson expressed the 
fear that while six per cent might be adequate to continue programs funded by 
general obligation bonds as we have in the past if the personal income and corpor
ate franchise taxes remain in effect and yield as much as expected, that percentage 
would not be enough if the revenue base were lowered by such an event as the repeal 
of these taxes, which is a possibility at this time. 

• Mr. Hovey agreed, but stated that if people donlt want a tax--not necessarily 
just this income and franchise tax--they should realize that the capability for 
operating programs is reduced, and spending levels should be reduced in such cir
cumstances. 
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After further discussion, Mr. Wilson, seconded by Mr. Guggenheim, moved the 
adoption of Section I-A with the inclusion of six and fifteen as the percentages. 
Mr. Carson suggested that the fifteen per cent figure could also be expressed in 
terms of debt service, which he would prefer. ~~. Hovey replied that this might 
produce awkward situations, since the General Assembly is used to voting on prin
cipal amounts. 

~~. Bartunek then asked whether Mr. Wilson would accept an amendment to his motion, 
changing "biennium" to "fiscal year" in division A of Section I, and changing the 
corresponding percentage from fifteen to seven and one-half. Seven and one-half 
per cent was changed to eight per cent after some discussion, and ~~. Wilson accepted 
the proposed change. The motion was then adopted without objection. 

The Committee next considered the need for a provision in Section 1, not only 
that the General Assembly make provision for the payment of the debt, but that it 
have the duty to set aside money for the payment of debt in lieu of payment. Such 
a provision, it was noted, would be required in instances when no principal payment 
needs to be made on a series of bonds in a particular fiscal year, as is the case 
with term bonds. Itt. Bartunek moved the inclusion of such a provision, and without 
objection, the motion was adopted. 

The Committee then discussed language included in Section 1 of the draft, the 
purpose of which is two-fold: (1) it states the proposition that if a debt is re
funded before maturity, ~he refunding debt is to be counted instead of the refunded 
debt for purposes of computation under division A, and (2) it permits moneys which 
have been set aside for payment to be counted as having been paid that year. Mr. 
Bartunek moved the adoption of the language, seconded by Mr. Carter. The motion was 
adopted, without objection. 

There was no comment on division H of the draft, which remained unchanged. 

While there was no opposition to Section 2 of the draft, which is the public 
purpose clause, the discussion indicated some concern over the consequences of the 
General Assembly omitting such a clause from a bill authorizing debt to be incurred. 
l~wever, no change in language was recommended. 

In regard to Section 3 of the draft, which is a verbatim copy of the revenue 
bond provisions of present Section 2(i) of Article VIII, discussion revealed some 
concern that, even though there was no change in language from the existing section, 
its submission to the General Assembly as, in effect, a new amendment would create 
a certain amount of uncertainty in the bond market and open the provision to a pos
sibility of change. The Committee considered the possibility of leaving Section 2(i) 
of Article VIII unchanged and simply providing in a schedule that no more general 
obligation bonds may be issued under it after the effective date of the new Article 
VIII, should it be adopted, or leaving 2(i) alone on the assumption that, since it 
contains authorization for capital improvement bonds, such bonds would fall under 
the new Section l(A) by their very nature. 

Mr. Carson suggested that Section 3 be submitted to the Commission as it was 
drafted for its determination. Mr. Bartunek so moved, the motion was seconded, and, 
there being no objection, it was adopted. 

Mrs. Eriksson indicated that there had been no change in the "savings clause" 
from the last draft. 

~
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• Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
May 24, 1972 

Summary of Meeting 

• A meeting of the Finance and Taxation Committee was held on May 24, 1972 at 
the Athletic Club. Committee members who attended were Chairman Carson, Messrs. 
Carter, Guggenheim, Hovey and Senator Ocasek. Also attending were Director Ann 
Eriksson and Julius Nemeth of the staff. Guests included Mr. Robert Baker and Mr. 
Troy Grigsby of the Department of Finance; Mr. William White of the Ohio Environ
mental Protection Agency; and Attorney Richard Desmond of Cleveland. 

• Mr. Carson: We have some distinguished visitors with us, and I wonder if we could 

• 

discuss some of the recommendations for changes in Section 13 of our recommendation. 
This committee recommended that it not be amended, but the subjects with which their 
recommendations deal were not considered by this committee, so we are glad to have 
these folks here to give us their insight. I think one of the questions we all have 
is the substantive need for this kind of authority for housing, pollution abatement, 
etc. Perhaps the subjects could be discussed separately. 

Mr. Baker: I am Robert Baker, from the Department of Finance. The Administration has 
a proposal before the House State Government Committee that would create a housing 
finance agency. The question is, if the bill is passed, could that body issue debt? 

• The problem involved in financing debt is a question of whether the state can issue 
revenue bond debt for the purpose of aiding, in this case, private housing corpora
tions or partnerships -- clearly non-governmental housing entities, pursuant to Sec
tion 13. The question is, is Section 13 broad enough to include anything besides in
dustrial revenue bonding? And I think the basic decision reached by counsel was that 
no, Section 13 is not broad enough. The same thing is essentially true for environ

•� mental protection. People looking at environmental protection can see that at one� 
time the state may want to assist industries in the state in solving environmental� 
problems, and state creait may be the device to use. I think Troy Grigsby could talk 
about the kinds of programs for a state borrowing authority in housing. 

• 
Mr. Grigsby: Actually, this problem has come up more than one time in several other 
states which have housing systems -- that is, whether or not the state's credit can 
be used to back up revenue bonds issued for purposes of developing housing authorities, 

• 

particularly for lower income families. Our situation is that there has been developed 
a mechanism which was and is an attempt to circumvent whatever constitutional provi
sions there might be to avoid what thought there might be on the part of the legisla
ture or others that it might affect the issuance of bonds for housing purposes. The 
housing development commission has concluded that housing is in fact a public purpose 
and that there is a role and a function for the state to play. The creation of a 
housing development agency has taken place in several states, where the agency has 
the ability to call an interest rate reduction. What that means is that in the selling 
of bonds at a tax exempt rate, it is able to loan that money for the purpose of 
housing for lower income families at a range lower than the market range. Only through 

• that mechanism can the money be loaned. There are other ways that this can be used 
as well, but that basically is the tool that they use. The Housing and Community De
velopment Commission has determined that in the state of Ohio five hundred thousand 
low income houses are needed, and I think it is important to note that we are only 
talking about low income housing. There is a quality need, meaning that there are 

• 
people in the state of Ohio who are living in housing which would be condemned, 
which is a further need. In the issue of are we in fact duplicating what the fed
eral government is doing there are several problems involved. It will insure projects 
that are submitted to it -- but this does not necessarily mean that it works in terms 
of needs of low income families. Secondly, because of the nature of the federal gov
ernment mechanism, it does not respond to what might be considered the unique problems 
of a given state. What we are saying is that in additi.on to financial capability, 

• 1449 



- 2 

the state also retains the ability to determine where the units of housing will go, 
which is not a consideration of the federal government. There has been considerable 
news coverage about the problem programs of the federal government in this area. As 
to the nature of bonds, these are called "moral obligation" bonds. The good faith 
and credit of the agency is pledged to the repayment of the bonds. There is a "moral 
obligation" on the part of the state. In the last analysis, the state, then, has the 
moral obligation, but the first obligation is on the part of the agency. There is 
still the question though, of whether or not even those bonds which are issued as 
moral obligation bonds are legally allowed under the Ohio Constitution. Our approach 
has been to submit legislation with the full recognition that that question has not 
been resolved. We concluded that it would be in the best interest of the state if we 
were to provide in the Constitution a clause for the issuance of bonds for the purpose 
of supporting housing of lower income families. I would be glad to answer any questions 
which you might have. 

Mr. Carson: I can just ask you how in procedure these are expected to work. I under
stand that the housing finance agency that might be created would sell revenue bonds 
pledging what the credit of the state? 

Mr. Grigsby: We are not talking about a true revenue bond. That is where you pledge 
the proceeds from whatever it is to payoff the bonds. What would happen with a 
housing planning agency is that it would be given authorization by the legislature to 
issue bonds. It would then issue bonds in the amount of money that it anticipated 
being its need. There are some states which have unlimited amounts. The case in 
point is Michigan, which does have a three hundred million dollar bonding limitation. 
It recently submitted to the Michigan legislature an additional request for eight 
hundred million dollars to increase its limitation. My information is that it has 
been approved. Massachusetts has only recently been raised similarly. As far as 
the economics of the housing market, it would not be feasible or practical to issue 
bonds to that point where someone brought in the projects, because in most cases it 
is necessary to respond to that non-profit developer at the point where he makes a 
request. A developer must wait for an agency to get the money to go ahead, so it 
issues bonds to fund its anticipated projects over a given point of time. 

Mr. Carson: The revenues which are pledged thea,are the revenues of the agency, 
whatever they may be, is that correct? 

Mr. Grigsby: The agency is able to loan out money at the low market interest rate. 
It can loan the money at a rate where it has income and that income is used for sev
eral purposes -- administration, pay-off, and to maintain its capital reserve fund. 
The structure is such that the repayment of the bonds is scheduled such that as money 
comes in, it pays off the bonds on which it owes at a given point in time. I might 
point out to the Committee that those programs which are presently in existence, al
though limited, have been very successful - all of them - to the extent that they are 
now receiving proceeds from their loans and using them for administrative purposes. 
There are additionally charges which the finance agency can add on to a loan, which 
makes it highly practical. There is in this state a severe problem, and there is not 
existing at any governmental level an ageu~y~iah:can respond to the problem as it 
exists in any part of the state. The problem is in terms of the condition of the 
units - some of the units are a problem. There are at least two other reasons. One 
is that certain programs have money set aside which enhances its capacity to develop 
units - because it operates on a statewide basis which is the most effective. 

Mr. Guggenheim: I agree with the area of concern which is being expressed here be
cause it obViously needs attention. When you say the state has a moral obligation 
and these are not revenue bonds, are you saying that the general revenues of the state 
are not pledged for these bonds? 

Mr. Baker: In essence what happens is that the agency borrows a pot of money and 
"'",r:n 
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lends it out to developers. The developers pay it back just like they would pay a 
bank back. The mortgage repayments cover the agency's responsibilities - but there 
is no lease that is paid to bondholders. The scheme of moral obligation was devised 
a reserve fund is created in the agency, and every year the director of the agency 
determines how much money is needed for repayments, and the amount of money available 
to him to make those payments and then sends a request to the legislature to make 
available the difference. But there is no requirement in any of the statutes that 
the legislature appropriate the money. The whole thing is set up so that the legis
lature supposedly has a "moral obligation". Any state that has a housing finance 
agency operates similarly. 

Mr. Guggenheim: I have this problem about the fact that we are working on a Consti
tution. What this gentleman has in mind is very contemporary, but it may not exist 
25 years from now. What is "moderate income"? There must be a thought behind this. 

Mr. Grigsby: Right now this is defined by FHA, but I don't think the issue is what 
is moderate or what is low, but whether there is a public purpose in terms of the 
state assuming the responsibility for meeting a housing need for any income. 

Mr. Guggenheim: I would buy that, but I think you have made a terrible mistake by 
spelling out your means. Are you comparing yourself to the FHA? Is this a sort of 
state adaption of that? 

Mr. Grigsby: Not at all. 

Mr. GuggenheUn: I might be against it because I have a number of close friends who 
have become millionaires in the last 25 years on FHA. What I am saying is that every
one believes that housing is a valid purpose, but I think it is a dreadful mistake 
to spell out how you are going to accomplish this. 

Mr. Hovey: But let's assume that the program Troy describes will result in a worse 
disaster than anything FHA has ever seen. Then the question is that a disaster we 
can prevent in the Constitution must also be considered. 

Mr. Carson: What I would like to know is what dollars currently are within the con
fines of low and moderate income1 

Mr. Guggenheim: I think my friends got a high appraisal and then they built it for 
less. I may be wrong. 

Mr. Carter: Remember we are writing a Constitution - we are not writing statutes 
here. I don't have to take my hat off to anyone on the need for housing. We remember 
that I wanted to strike something out at the very first meeting because of the same 
problem. I wonder if we are trying to solve the problem here. One of the biggest 
things we have done in this committee is to revise Section 4. Frankly, one'of my 
main reasons for doing this was to permit just what you are talking about, and we 
had done it, I thought. Now if we haven't done that, I would like to know. My 
second question is that I have a great problem with mixing it up with industrial 
revenue bonds -- conceptually and politically. This is going to be called public 
housing. I think it ought to stand on its own and have an opportunity to be examined, 
but it's a question of how rather than if. And I think that what we want to do in 
the Constitution is give the legislature enough latitude to deal with all the things 
you are talking about. 

Mr. Baker: Let me respond to the first point. I think we got into a discussion of 
whether bond counsel had been willing to include this provision. If Mr. Desmond had 
been willing to say yes, then we wouldn't have come to you with this proposal. But 
the fact is that his answer was no, and that is why we felt it should come before 
the Committee. In Squire Sanders' opinion, the new Section 4 does not go far enough 
in the housing or environmental protection areas. 
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Mr. Carter: I would like to know why. 

Mr. Baker: I think we should turn to environmental protection activities. We are 
currently in a situation in the EPA area where we don't have to go before the legis
lature and we have a program we are just waiting for constitutional amendment to save. 
By not changing the Constitution, we will be foreclosing various needed activities. 
Bill White will discuss this. 

Mr. Guggenheim: I have to ask a question -- what these gentlemen are touching upon, 
housing, environment -- why can't we include them? "Including but not exclusively 
limited to, the following ••• " We don I t have to tell them exactly what is meant by 
housing. 

Mr. Hovey: The thing is that this would permit others in the state to issue bonds 
too, for instance local governments, under Section 13. 

Senator Ocasek: I have a comment. Someday, you people interested in housing are 
going to have to give this sales pitch to the legislature, to convince them that this 
is what they ought to do for the public welfare. We are interested in making this 
possible for the legislature to do, according to the constitutional provision - make 
the language broad enough. 

Mr. White: With regard to the environmental area, unlike the housing area, we are 
dealing with regulation of the private sector. The question is how the people, through 
the constitutional process, strike a balance between providing for industrialization 
and also a good environment. Power plants which pollute the air also provide our . 
power. It is not easy to strike a balance and until 1949, it was not even considered. 
It is a recent area. One wonders what would have happened if air pollution had 
existed to a great extent in 1965. But we are dealing in an area of increasing state 
regulation. And the federal government is becoming increasingly active. It appears 
to be the consensus that the federal government is going to give the states an oppor
tunity for their own activity to clean up the environment, and to prevent the environ
ment from getting dirty. But the states are going to be somewhat powerless to provide 
financial mechanisms whereby the states can respond to the federal mandate, unless 
some vehicle like this exists. Basically, what we are talking about is an area of 
substative regulatory action, which would concern itself with industry and business. 
In this kind of a situation, the question becomes whether or not the Constitution 
should provide for public financing for a private program in the public interest. 
The existing Article VIII, Section 13, does provide for that with regard to economic 
employment, and whatever justification there was in 1965 for adopting that kind of 
provision, I feel certain in my own mind that now the need is much greater for amending 
it to include the housing and environmental areas. And it works for the public in
terest in two ways: first, it works from the strict environmental standpoint, and 
second in the economic sense, because otherwise it is a burden on the consumer, and 
if an orderly way can be arranged, it can be less of a burden. Specific ways in 
which public funds would be used in the environmental areas are; monitoring, as re
quired by federal or state laws, and to submit detailed informational reports. Mon
itoring equipment is expensive. And then of course there are the usual anti-pollution 
devices and solid waste disposal and recycling. These all require development and 
are costly. 

Mr. Carson: Do I understand that your goal here is to make it possible for state 
funds - borrowed moneys - to be made available to the private sector? You didn't 
intend for loans to be made to aanicipalities? 

! 
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Mr. White: That can be done now under the authority of the Air and Water Quality 
Authority. Section 13 is not required to authorize that. 
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Mr. Hovey: We do authorize strict revenue bonds now for water pollution and we could 
do so for air pollution. The question when you get down to the issue is whether the 
state can lend its credit for the benefit of private entrepreneurs, under circumstances 
where the legislature determines that this is in the public interest. 

Mr. Guggenheim: On the water pollution -- the state has some sort of board which 
approves these bonds which are issued by a municipality and then sold with the state's 
credit backing. 

Mr. Hovey: Not exactly. The way the current water pollution control program works 
is that it is a combination of state bond money and federal grant money which finances 
sewage treatment plants devised by municipalities, which pay the state sewage fees and 
which bonds are issued by the Ohio Water Development Authority. They are state bonds. 
There is no city credit associated with these projects. 

Mr. Guggenheim: It is a revenue bond of the state then for which the city has a 
contract but the state has the contract with the bondholder? The city's contract with 
the state is to collect the tax, and if it is not, then the city is responsible to 
make good from the general revenue fund? 

Senator Ocasek: Who picks the projects for where we are going to do this kind of thing? 

Mr. llovey: The Administration, defined as a board under the control of the Administra
tion and the general assembly. 

Mr. Guggenheim: I am still not clear. The city's obligation is to pay the fees, but 
these are bonds issued by this state commission? 

Mr. Hovey: Bond counsel has exercised what I consider to be fantastic ingenuity to 
make this up. 

Mr. Guggenheim: What has that got to do with it? 

Mr. White: Nothing, that's the problem. 

Mr. Carson: The theory is that this committee perhaps hasn't done a broad enough job 
in writing Section 2 and amending Section 4 to provide the legislature the ability 
to settle this question of public purpose. My original hope was that we could delete 
Section 13 and rely upon the legislature's determination of what a public purpose is. 
Section 2, as you know, applies only to state debt and Section 4 applies to local 
debt, and it would seem to me that Section 4 particularly would provide that the leg
islature could provide under what circumstances local government could lend their 
credit, and we have tried to do the same thing in Section 2. But I take it your 
firm doesn't think we can rely on that as enough concerning the definition of public 
purpose. 

Mr. Desmond: No, and I don't think it can be left to definition by the Court. In 
similar cases, the Supreme (burt has said that it can't be done in a legislative act. 

Mr. Baker: The last time I saw Section 4 it was still applicable to political sub
divisions. A great deal of this pollution control may end up being done locally, 
but on Sections 2 and 4 we have doubts, and that is the position of bond counsel. 
We think the problem is there. In your discussion of this item, you are right. I 
think that you are talking about trying to take care of the problem. Other states 
have enacted similar measures for air pollution control devices. Therefore, we are 
in a less competitive position than we might otherwise be. We need to maintain 
this in Ohio because it also affects employment. 

Mr. Carson: We all agree with this, it's just a question of how it's done. 
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Mr. Hovey: Let's suppose that this committee in its wisdom decides that we don't want 
to pass on these schemes but we want the legislature to be able to do this. What 
specific language can we use to allow the legislature to do this, to lend the credit 
of the state, when they in their wisdom may see fit to do so? 

Mr.' Desmond: You can't take away from the judiciary the power of deciding whether a 
legislative act is arbitrary and capricious. 

Mr. Hovey: We are trying to deal with the public purpose doctrine only, and we want 
to make it clear that a legislative determination of public purpose satisfies the 
Constitution. 

Mr. White: The problem is then how does bond counsel know that a particular determi
nation to finance and lend credit is not possible? 

Mr. Hovey: For right now, let's deal only with the question of how a constitutional 
issue can be raised about public purpose, where the legislature declares that it is 
a public purpose. Then you can deal separately with the question of "arbitrary and 
capricious". 

Mr. Baker: The thing that is important to understand is the Ohio Bond Commission case. 
It was a question of public purpose. There was a statute to declare this was a public 
purpose, but the Court looked not to the legislature, but to the Constitution. 

Mr. Grigsby: Statp. ex reI Saxbe v. Brand, which was an attempt to do industrial rev
enue bond financing by legislative action; and the supreme court knocked it in the 
head, which is a further example. 

Mr. Hovey: Why don't we take a specific piece of constitutional language and you 
tell me what's wrong with it -- a provisiori that says that anything that declares in 
a bill a public purpose shall be deemed a public purpose. That's my suggested consti
tutional provision. ". 

'f 

Mr. Desmond: Let me go ahead and add what I think you are trying explicitly to say,� 
which is that the cou~ts of this state are without any power whatsoever to rule on a� 
legislative definition of public purpose whether it be in the best interests of the� 
state or not, and whether or not it violates another provision of this Constitution� 
or the common law of the state.� 

Mr. Guggenheim: Is there a common law of the state, Hal?� 

Mr. Hovey: I do want to override the conunon law whatever that may be, but I'm not� 
trying to override any other provision of the COllstitution.� 

Mr. Desmond: But the Court would say that the definition of public purpose was for� 
naught because it was arbitrary and capricious.� 

Mr. Guggenhetm: Do you approve of this draft as a constituti~nal draft and the pur�
pose it includes? The Constitution is full of the~e phrasee. You can't get away� 
from the review of the Constitution by the Courts. But I think there has been a tre�
mendous mistake made in the drafting of this to refer to specific income levels, etc.,� 
I tllink we are kidding ourselves, and I am rather surprised. If there is anything I�

certain, if you write two sentences in the Constitution, and I wouldn't write more,� •it is still going to be interprete~ by the Court6.~ Call it arbitary and capricious, 
due process, equal whatever -- it's still going to be interpreted by the Courts. This 
is part of the system. So write it in two sentences and try to write the sentences 
as cleanly as you can. 
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Mr. Desmond: The problem is I don't think you can do it in the state's judiciary in 
two sentences; you could do it federally, but not in the states. They have a differ
ent approach. Our Ohio Courts arc conservative in nature and they believe in literal 
tradition in the Ohio judiciary and it doesn't shQw any sign of changing.

• Mr •. Gu.ggenheim: Then I would suggest, sir, that you come up with a draft I don't 
know any constitutional draft that won't come up for court interpretation. 

Mr. Carson: Dick, look at Section 4. In this section, we have added the words "as 
provided by law". Is there any question in your mind that that section would permit 

•� the legislature to lend credit, according to the supreme court. Would they challenge 
the lending of credit to the private sector if authorized by the general assembly 
under that section? 

Mr. Desmond: I think they would. 

•� Mr. Carson: Could we do something like this as a public purpose clause, rather than 
mention pollution and housing and be so specific? 

Mr. Desmond: The problem is now that you have constitutional provisions that deal 
with this kind of thing. Are you going to repeal them? 

•� Mr. Carson: Let's say you leave Section 13 in, first of all, and you don't amend it, 
but broaden Section 2 as far as the state power goes to perhaps put some of the same 
language in we have covering municipalities? 

Mr. Desmond: I'm sorry but I haven't been dealing with Section 2, but my feeling is 
that you would have to litigate each time to determine whether the general assembly 

•� was acting in a fashion that was enforceable. 

Mr. Hovey: What if you changed Section 2 and put specific authority in for the leg
islature to approve the lending of credit to the private sector, as we have done in 
Section 4 with respect to local government? 

• Mr. Desmond: What are you going to do with Section 4, with respect to public purpose? 
What I am suggesting is I think the Court could dump you, because they could take this 
thing in two facets -- making the determination of public purpose and then the Act. 
So the whole thing falls. 

• Mr. Hovey: Let's try it another way. Suppose we decide that we want you to draft 
for us something that will enable local government and state government to decide 
whether the subsidation of a private company is something that should be done. Could 
you draft such a provision, and what would the language be? 

• 
Mr. Desmond: I suspect that we could draft the language but you might end up with 
language which might permit the state to set up operating subsidies. I think we could 
produce something in a few days and say, here's our first run at it and we want a 
chance to let it sit for a while and then perhaps make some suggestions. But it might 
be ultimately possible. It would be different from what is now in Section 4 though. 
I have not worked with you people on this concept. I have not considered this in the 
light of the constitutional provisions on taxation. That is just one that jumps to 

• mind immediately, so I am not prepared to answer the question. 

Mr. Carter: I think it is fair to say right now,tMat Dick is a Section 13 advocate 
at this point. I think you can see what is upsetting us; what we were trying to do 
was to give broad authority to the legislature to do this kind of public-private 
cooperation in financing in the future. Now by what you are raising, it seems to in
dicate that we haven't done the job right in what we thought we had accomplished. If 
we haven't, that is what we would really like to do.•� 
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Mr. Dt.~Bmond: I didn't think that you had done a total job as far as court review is 
concerned. 

Mr. Guggenheim: We never could, but we have to do it as clean as possible, and 
annotate it as well as we can. 

Mr. Carson: Dick, as I understand it, there are two things that Section 13 was devised 
to do. One was to make it clear that the lending of the state's credit to the public 
sector did not violate the Constitution. Is that correct? Now the language in Section 
4) if that were broadened, it would settle that first question, would it not? 

Mr. Desmond: I think you have to do something more with it. One of the problems here 
is that these are the current constitutional words, and the Court has already gone 
beyond that in interpretation. I think if you are going to do what you are talking 
about, the words need some additional modification in Sections 4 and 6. 

Mr. Carson: I think we had hoped through general language to give as much power as 
possible'to the legislature to determine how the state and local governments should 
work with the private sector. 

Mr. Baker: Bond counsel could not find explicit authority for exactly what it is 
that has been done, so bond counsel has a problem with deciding if what has been done 
is legal. Bond counsel would demand that we have a court test. 

Mr. Carson: But he has also said that he thinks he can write language that would 
probably solve most of the problem and that would fit your intent. 

Mr. Baker: We have picked out three areas of lending credit and we have a proposal, 
and in essence, it allows bond counsel to look at something. If the intent is to 
have no specifics in the Constitution, you may find yourself with tremendous broad 
discretion, but you may have also necessitated a court test every time a bond is issued. 

Mr. Guggenheim: Is there any conceivable way we can avoid a court test? 

Mr. Baker: That is what we felt we did in our version of Section 13. 

Mr. Grigsby: You raise a good point as to whether any legislative determination of 
income as low or moderate was a good idea. That might be subject to a judicial chal
lenge; but that does not make the bonds invalid, it just means you've got to move some 
people out. 

Mr. Guggenheim: Yes, but you would get into court, and you might get into court on 
the quality of the environment and you might get into court on pollution abatement. 
But I'll buy your draft. I really think you are going to court on any new constitu
tional provision that hasn't been tested. 

Mr. Carson: Dick, you said that you don't think you can write anything that would 
give you enough comfort so you wouldn't have to test the meaning of "public purpose" 
every time? 

Mr. Desmond: At the moment, Nolan, you are coming at me cold. I don't have the 
information on the subject, but I would be concerned. I'm not sure that we would have 
to test everyone. You might get the Oourt to say that that section means what it says •and we have no authority and the legislative act is conclusive. But if they do that, 
that will be a brand new approach, because up to this point they have undertaken to 
be the conscience of the general assembly. 

Mr. Carter: It is true that they haven't had this kind of language before? 
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Mr. Desmond: This is true, but you are also taking away part of their empire. I 
think you could write the language and we might litigate it and get the proper de
termination. I think what I opt for is to take care of the things that we now know 
we want to do, and then let's talk about and try and put together the broad language 
for the general assembly to try to move forward, at the same time. That takes care 
of our future problems and those things that we can't foresee today and leaves it for 
the general assembly to go back to the people. 

Mr. Hovey: I'm not sure that I understand. Is it your op1n10n that you can write 
language that would allow the credit of the state of Ohio to be used for the purpose 
of subsidizing such privately owned, privately constructed housing, such that you 
could certify the obligations without a court case? 

Mr. Guggenheim: And this draft in your opinion meets that test? I'd buy the draft. 
I think we're going to court on wh~tev~r we write. I think it is irrelevant whether 
the gentleman thinks it will require a test or not because it undoubtedly will. 

Mr. Hovey: The real question is about the bonds. So on this draft you can endorse 
bonds specifically related to lending the credit of the state for housing,and pollu
tion control? Is it your opinion that you could write language that would permit 
the general assembly to lend the credit of the state for the subsidation of yo-yo 
manufacturing, a) by listing that in the section, and b) without listing that in the 
section, such that Squire Sanders would put its name on the bonds? 

Mr. Desmond: The answer to that is yes, you could do it if it were specifically 
listed in there. If it were a later enactment, or special, the rules of statutory 
construction would mean that it prevails, as those rules apply to constitutional con
struction. With respect to not listing it in there, then the answer gets fuzzy, be
cause you are then talking about trying to do things without specificity and the 
history of our Court has been a conservative one, where it has leaned over backwards 
to insist that any new constitutional concept, rather than being enacted by the gen
eral assembly, goes back to the people. And that is exactly what they told us in the 
Brand casco They pointed to Nebraska, and said "Look, if you want this, get a con
stitutional amendment". 

Mr. Carson: Could I try one other thing I am thinking of? It looks to us like 
whatever comes out of Article VIII is not going to be on the ballot until November '73. 
Would there be any possibility or point of the administration trying this Section 13 
amendment now, perhaps on the May bal'lot, with the broad changes outlined here? 

Mr. Baker: I think there are, from the administration's point of view, things going 
on right now that we would like to do. There is some merit in doing this regardless 
of what happens to the rest of this proposal, although in some ways it would be nice 
to have this as part of the whole package of decisions in Article VIII. It's ob
viously a political decision, whether you want to separate these issues out, for a 
vote of the public, but I do think that this Section 13 draft could stand on its own 
feet as a separate issue. 

Mr. Carson: I honestly think you'll have some difficulty with a substantial number 
of the members of the Commission with adding further statutory language to the Con
stitution. Frankly, I do. Have you given thought to that subject, Bob, at this point? 

Mr. Baker: Nolan, I would say frankly that our intention was to discuss this with the 
Commission and get the CJ1T1lT1ission';:; reaction before we would get the feeling on whether 
or not the Commisr,ion would want to endorse it. If a group such as the Commission 
would prefer not to make this part of the language, we would have to sit down and see 
what they would want to do with it. 

Mr. Carter: My reaction is that this is a ballot-public question. I am sure that it 
is, and I don't think the Commission can duck it. 
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Mr. Carson: What I am talking about is the hesitancy to deal with this kind of 
language. I am not trying to duck the issue. The substantive validity of what we're 
supposed to be doing here is a question of our duty to be writing into a Constitution 
a provision that will survive and last and stretch, and this is kind of contrary to 
what we are supposed to do. And at least some of the members of the Commission are 
going to feel that way. 

Mr. Carter: I think we all agreed at the start of this Committee that the wave of 
the future is agreement between the public and private sector. And I think this is 
an awfully important thing to try to get into the Constitution. And as Nolan said, 
we were hoping to do this in a broad and general way. I understand that you are 
saying that without dealing in specifics, you doubt that we can do that. 

Mr. Desmond: What I really am saying is that you aren't going to be able to do it 
unless you have a willing court. 

Mr. Carter: You~e saying that the Courts are not likely to accept general statements? 

Mr. Desmond: I don't know that, and I wouldn't be will to say that, but what I am 
saying is that I don't know if they wi11. 

Mr. Carter: And you see, what we're saying is that when we deal in specifics like 
that, we've lost the ball game. 

Mr. Carson: Is there perhaps a middle ground between the two, and that is for the 
Conmlission to take Section 13 by itself and recommend that it be submitted at an 
earlier election than the package, to take it by itself because of the necessity of 
meeting the problems of our overindustrialized state -- that this 1s suggested to be 
submitted to the people immediately, and then continue later on with the rest of our 
recommendations? 

Mr. Carter: If we are to do this, I think we can just as easily do it all at one 
time, because nothing will be on,.the ballot until 1973 anyway. I think the Commission 
likes that approach rather than taking a piece here and a piece there. 

Mr. Carson: I withdraw my suggestion. I was thinking of the possibility of this 
next May, with the rest of the package coming in November. But we wouldn't want to 
go in May. 

Mr. Carter: I would think, though, that we should discuss Section 13. That is why 
Dick is here and there are a number of things that I would like to have discussed. 
And hopefully he would put that discussion in context with the other points we have 
raised. 

Mr. Desmond: If you want suggestions from us with respect to the big job, we would 
be most happy to assist in the area which you -are ta1.kiqg"Jabout;:. It's a question of 
what you want. 

Mr. Carter: I do have some problems with Section 13, that I would like to bring up. 
One, I have the same problem with "low and moderate incomes". Housing is housing. 

Mr. Guggenheim: I would stick in "including, but not limited to". I think if you 
are going to run a series of things, you run into trouble if you don't put a savings •clause in, unless you want to limit it to those things. The thing I am saying is 
going back to draftsmanship principles. I don't know if in the Constitution we want 
to be limited to those particular purposes. I'm talking technique, not substance. 
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Mr. Carter: Another question I have which bothers me is if we are going'to deal with 
housing -- I can easily see pollution abatement and that kind of thing, related to 
production and jobs -- it would seem to me that if we put it in the industrial revenue 
bond article, it is something that might sink the whole ship. And perhaps it might be 
better to list separately. 

Mr. Guggenheim: That's a political point. I think you have a good point there. 

Mr. Carter: Well, very often you can pass two things separately, but you lump them 
together and you lose them both. 

My next point is one which is the most important one of all by far. It's this 
reserve concept, on a number of scores. One, it is open-ended. I think I ought 
to give you a little information on the feeling of the Committee on the whole debt 
limit question, which I think is important here. There is a strong feeling by the 
majority of the Committee that it would be preferable to have no debt limit, but we 
decided that this would be impossible, so therefore we are faced with a debt limit. 
Now, if we are going to have a debt limit specified, then it has to be a reasonable 
debt limit, because our legislative members have told us that the immediate result 
will be to bump up against it. What you have done here now is to open up an area 
where there is no ceiling, no limit. So the combination of housing and reserve is 
going to make it very difficult to work unless we have some restrictions, and one 
of the restrictions I thought about is, would it be possible to have the reserve 
funded by revenue bonds? Maybe it isn't. Obviously it is kind of a second mortgage 
situation. I pretty much came to the conclusion that it wasn't feasible myself, but 
I wanted to raise the possibility. Now, without that, assuming that you can't re
strict it to revenue bonds, is there any concern about the theory of this being open
ended? Another possibility is that a reserve be included in Section 1. 

Mr. Hovey: Your protection on revenue bonds? 

Mr. Carter: Not for this, though. Here your reserve would be a general obligation. 

Mr. Hovey: It's not clear to me exactly what the reserve is. 

Mr. Grigsby: Well, what the reserve is is really a voluntary situation, where the 
general assembly could appropriate money voluntarily into the reserve. We assume 
that the general assembly would appropriate the money before the issuance of bonds 
so that the bondholder would know that the debt service was~~ed. 

Mr. Hovey: But you couldn't do that without constitutional authorization anyway, 
so that this reserve has to be provided for in the Constitution. There is nothing 
in Section 2i about the prior appropriation of reserves. The way Mr. Cortese wrote 
the whole thing is that the pledge to the bondholders that makes the bond legally 
a revenue bond is from the fees that college students pay, and the way that that is 
interrelated is that debt service requests for appropriations are made from general 
revenue fund monies and fees for students never have been and never will be touched. 
So, we routinely appropriate funds to cover debt service for bonds that have been 
issued and bonds that will be issued in the future out of general revenue fund monies, 
and that is the way we work it. We do not need reserve fund authority. 

Mr. Desmond: The difference is that you appropriate money for something that is 
going to be expended in the biennium. You haven't appropriated money which is in
stead going to be pledged. The problem is that the language that 1B in Section 13 
right now says "provided that the money raised by taxation shall not be obligated or 
pledged for the payments of bonds, obligations, etc., enacted under this section", 
and when you put money into a debt service reserve you pledge it. 

Mrs. Eriksson: Tlere would,:beno qQestionin you~ mind then that in effect you have 
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created general obligation bonds to the extent that moneys are pledged from the 
reserve? 

Mr. Desmond: That's right. Generally, the reserve will run one to two years I debt 
service. 

Mrs. Eriksson: But you have created a debt under our definition of "debt" in the 
proposal, because you are in effect pledging tax money? This is what was not clear 
to me. Even though the owner of the bond may have no right to such a pledge, if in 
fact such a pledge was made, have you not created debt, under our definition of debt? 

Mr. Desmond: You would have to say that the debt service reserve is a general obli
gation of the state. I don't think you can say that because the operation is over 
a long period, the appropriation is not an obligation, it's a voluntary appropriation. 

Mr. Guggenheim: I haven't looked at this before and I may be misreading this, but 
why do you have a reserve for housing and not for the others? 

Mr. White: Those are the ones for which we feared that reserves might be necessary 
to do the job. With respect to pollution abatement, one of the things that has been 
kicked around and which may be tried is to get a bond issue for smaller corporations, 
whose credit separately wouldn't be sufficient to carry it, and then provide a 
"sweetener for the pot", if the general assembly wants to, by providing a debt ser
vice reserve to make the thing look better. In the housing area, we've already 
found that the experience of the public housing authorities is that they've got to 
have some sort of reserve prOVision in the legislation that provides for the bonds. 

Mr. Guggenhebn: My understanding is that there is a history of housing developments 
not producing sufficient revenue, which would make a bond purchaser a little leery 
because it wouldn't give him any security. 

Mr. Grigsby: You are absolutely correct in saying that there is a factor in terms 
of housing developments, in terms of selling to individuals rather than corporations, 
which requires a reserve. 

Mr. Carson: A moral promise of a reserve anyway. 

Mr. Guggenheim: The draft says they may create a reserve, anyway. But you are es
tablishing two categories of loans here -- the first category which you have sold 
in the past without any trouble, and the new category, where you may want to set 
up a reserve. There's a certain lack of uniformity here. 

Mr. Hovey: There is at least a moral obligation to pay the difference between the 
income received by the agency and the debt service that has to be paid, is that true? 

Mr. Grigsby: There is an obligation on the part of the state if there is a deficit, 
but whether or not this should be a requirement on the part of the government to 
make up the reserve or not is still an argument in the State Government Committee. 
It can also be optional on the part of the legislature. It all depends on how the 
legislature responds to questions. 

Mr. Carson: Dick, my own reaction to this reserve is that unless there's some limit 
on this, or some application of the debt service formula, the legislature can be 
permitted to have any amount it wishes in the reserve, with the idea that housing 
is a huge, huge problem requiring many hundreds of millions. I am not sure that I 
would agree to this. 

Mr. Grigsby: Aren't we confusing two things, though? One is made to meet the state 
reserve requirement, the other has to do with the ability of the agency to issue bonds. 
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I don't know if they are necessarily the same thing. What we are talking about is 
the state meeting its moral obligation for debt service on the outstanding bond, 
not necessarily on its face value. 

Mr. Carson: I think we understand that. 

Mr. Desmond: I have trouble with that, Nolan, because at one point you tell me that 
you would be willing to set this Constitution up so that the general assembly could 
appropriate any number of dollars that it wants to for the purpose of subsidizing 
any company, and you want to let the general assembly declare anything a public pur
pose that it wants to, and to permit it to pay debt service on general obligation 
bonds, putting entire confidence in the general assembly for that purpose -- and then 
you hit a provision like this. 

Mr. Carter: If there were no debt limit at all in the Constitution, this would not 
concern us, but as I said earlier, we don't think we can have that. Once you put 
a debt limit in, that becomes in our view an authorization for the legislature. It's 
hard to mix those two up. 

Mr. Guggenheim: If we included it in this debt limitation that we have, I think that 
would largely solve the problem. 

Mr. Baker: I think there can be some limits, but the limits should be language limits 
rather than dollar limits. 

Mr. Guggenheim: Well, we're against dollar limits, so I think we agree with you on 
that. 

Mr. Bak~r: Really, I think what Troy is saying is that the amount voluntarily ap
propriated by the general assembly in any fiscal year to that reserve, together with 
the amount required in the fiscal year for principal and interest on the outstanding 
general obligation debt of the state, must not exceed six percent of the general 
revenues of the state. 

Mr. Carson: Not exactly. In Section 1 is established a rather precise kind of debt 
limit. Now over here in Section 13, you suggest that we permit the state to operate 
without any limitations at all, appropriating additional sums of money for debt ser
vice. This is the concept here. I don't think we can sell them both in one package. 
I think we would be shot down immediately. 

Mr. Desmond: What you're saying essentially is to treat this voluntary appropriation 
as a charge against this six percent debt limit? 

Mr. Carter: If it is in fact borrowed. The legislature could appropriate it out 
of current revenues and not bonds. 

Mr. Desmond: Your debt limit set in Section 1 is an indirect type of limit. 

Mr. Carter: But is it not theoretically possible that this appropriation could be 
made out of current tax revenues without bonds at all? 

Mrs. Eriksson: All debt service is appropriated out of current revenue. 

Mr. Carter: My point, and maybe I am not making myself clear, is that you can set 
up this reserve without borrowing. 

Mrs. Eriksson: The same way you pay debt service without borrowing. You don't 
borrow to pay any debt service. 
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Mr. Grigsby: The only reason you would appropriate money for this reserve is if 
you needed the money to payoff the bonds, and it's the same as a moral obligation 
issue or A revenue obligation issue. 

Mr. Guggenheim: Alright. I'm straightened out. 

Mr. Desmond: So I think that would be acceptable if that is what you want to do. 

Mr. Carter: Now, is this limited to the state though? In Section l(A) we are talking 
about state indebtedness. Now here we are also talking about local government in
debtedness, aren't we? 

Mr. Desmond: Here you do have local governments in the act, but they are in fact 
already captured unless you are going to do something with Article XII, Section 2. 

Mr. Carter: On the tax limit? 

Mr. Desmond: They've already got an indirect debt limit. 

Mrs. Eriksson: But of course the language of Section 13 takes them. out of Article XII, 
Section 11. If this reserve part would be construed to be a general obligation, it 
would take them out of the indirect debt limit because it would take them out of 
Article XII, Section 11. 

Mr. Desmond: But they can't collect any taxes for it. You haven't given them any 
authority under Section 13 to levy any new taxes. They already have a lid on the 
taxes they can raise, so they have to appropriate it out of money they would spend 
on expenses. You haven't taken the cap off. 

Mr. Carter: When you are dealing with current revenues or when you are dealing with 
debts there is a contest for priorities, and that is of course what this is all 
about. Now, I think what we're suggesting is that this should be put in the same 
pot as other priorities -- in the 6 percent limit. 

Mr. Desmond: If somebody would be willing to give me a copy of this, I'd be willing 
to try to put a couple of words in here and see if we couldn't do something about 
capturing it within the six percent limit. 

Mr. Carter: I think that's the only chance we have of getting it through. We're 
already having enough problems with Section 2i being outside of this debt limit. 
Incidentally, we've been talking negatively here, and I am very much in favor of 
this "create or protect job opportunities." 

Mr. Guggenheim: I hate to be a devil' s advocate because I really believe in the 
principles expressed here, but I am frankly concerned with how you phrase it, and I 
do believe that anytime you write a constitutional clause you are heading for court 
whether you like it or not. 

Mr. Carter: Could we focus in on the next question for a moment -- whether it is 
advisable to put housing in under the revenue bond section? I am in favor of housing, 
don't misunderstand that. 

Mr. Guggenheim: That bothers me. I'm even more bothered by the phrase about "the 
quality of the environment", if you can understand that. Twenty years from now that 
phrase could mean something entirely different. 

Mr. Baker: As to the inclusion of housing in the section on revenue bonds, I think 
that is a tough political decision. I'm not so sure that it makes much difference 
in drafting. In New York this was also a problem, because of the connotation. 
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Mr. Carson: It would strike me that industry and commerce as a whole might probably 
think this is a good idea, making low cost money available to them, and if they were 
supporting this, I guess that many other groups would be supporting the other facet 
and maybe we would get the support of more groups that way. 

Mr. Carter: I see what you mean. I don't think it's likely, but it is a matter of 
political judgment. 

Mr. Carson: If we separate it into two sections, I take it you would have to repeat 
it all under a section. 

Mr. Desmond: We could probably do it in a shorter way. I'm afraid that if you are 
going to do both revenue bond and guarantee you would end up with something that is 
almost as long anyway. 

Mr. Carter: How about splitting it up into three pieces, one on the changes in the 
jobs and the environment, and then having a housing package, and then having a re
serve that is applicable to the two. 

Mr •• Desmond: I don't think it would be better. 

Mr. Carter: I am just trying to raise all the possibilities. The environment is 
the thing right now, it's like motherhood. And you might argue that the housing 
piggybacks that and it will carry the housing. On the other hand, if you get this 
public housing specter raised, well, everyone reads all the bad things about public 
housing, and the whole thing might go to pot. You might carry housing on that, but 
on the other hand, it might set the whole blooming thing back. I donlt think you 
will have very many people against the environmental change or the protection of 
jobs, those are easily done. I think we also might be subject to criticism, as we 
were the last time, for putting something in to carry the rest. I think we might 
have further trouble with the Supreme Court. 

Mr. Guggenheim: Isn't this a recitation of certain public purposes? 

Mrs. Eriksson: I think that every bond issue has about a million purposes in it. I 
think there might be a problem about combining this with the rest of Article VIII 
without providing for a separate vote on this section. This might be a problem. 

Mr. Carter: How do you make a political judgment? 

Mr. Grigsby: We thought about trying to stretch a point with the Supreme Court and 
deal with them, saying that housing was an industry and therefore was constitutionally 
okay. My recollection, though, is that we decided that that was really stretching 
the point, and that what we really ought to do was to have some provision in the 
Constitution which provided for bonding for the purposes of housing, and I think 
we are right at the point expressed in Section 13 that it should be a part of pub
lic purpose rather than by itself. 

Mr. Carson: Dick, what would you say about our proceeding at this point with both 
in one section, with the idea that we would perhaps leave the question to the full 
Commission on the politics of how to present this. It could be very simply divided 
into two sections, you know, with no question at all. I'm not sure I am ready to 
give any valid opinion on how it should be presented to the voters. 

Mr. Baker: One of the things that impressed me watching the Commission operate is 
that you do get reactions from many oftka interest groups that will comment on this 
thing and help you to make the decision and I think that the procedure that you use 
in many of your discussions in putting it up to the Commission and letting the 
recommendations be subject to the opinions of others is really the best way to go 
about it. 1463� 
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Mr. Carson: I think we already have some things in our package that some members 
of the Commission may have trouble swallowing, but that is their right, and I'm 
sure that the legislature will make further suggestions. If you all have no objections 
then, why don't we consider it as one section at the moment, but make clear to the 
Commission that this could be separated into two sections very easily and that we 
would like to hear their views? 

I 

Mr. Baker: If the words "low or moderate income" were felt to have too much polit
ical impact, they could also be stricken. That has a political impact, and I would 
suggest to you that might need some consideration. The reason why that was put in 
was so that people in the banking and housing industry don't think that the state 
is going into their industry. 

Mr. Carson: I mentioned this to Mr. Hovey. He said that didn't worry him. 

Mr. Guggenheim: I haven't really thought this thing through obviously, but the old 
purposes of industry, commerce, distribution, and research are certainly very unlim
ited. If the bankers weren't concerned with purposes of industry why would they be 
concerned with purposes of housing? Housing is less broad than industry. 

Mr. Carson: Housing is the greatest source of financing in the United States. 

Mr. Guggenheim: I would have thought that the interpretations would be more similar. 

Mr. Carter: Whether you put in low 
the problems of the banker. 

or moderate income or not doesn't really change 

Mr. DeSmond: Because under the government support provisions, 236 for example, 
that's just as good a business for bankers as the top dollar loans. So you really 
are not softening the situation. 

Mr. Carter: I don't think you read me properly. What I am saying is that the savings 
and loan companies now finance low and moderate income housing through the government 
insurance programs, so it is a source of loans for them. This is a different way 
for them to participate, instead of making the loan. 

It was agreed that the Department of Finance would work on writing a provision 
which would include the reserve for housing within the debt limit, and that the 
Committee would review the draft before the June 16 Commission meeting. 

The meeting was adjourned. 
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• Ohio Constitutional Revision Commission� 
Finance and Taxation Committee� 
July 19, 1972 

Summary of Meeting 

• The committee met at 6:30 on the above date, at the Athletic Club in Columbus. 
primarily for the purpose of discussing ho't'1 best to go about studying and deciding 
on the various issues involved in Article XII. Present were committee member$ 
Messrs. Carson, Carter, Guggenheim, Hovey, Ocasek and Wilson, Mr. Nemeth of the 
Commissi~n staff; and Mrs. Elizabeth Brownell of the League of Women Voters. 

• 

• First, Mr. Carson presented two possible additions to the "savings clause" 
of the committee's draft proposal for a revised Article VIII. Both of these addi~ 

tions are of a "housekeeping variety, 'I and are for the purpose of effectuating 
the intent of the committee (1) to include all presently outstanding general ob.,;,; 
ligation debt in the calculations to determine the debt limit under Section 1 of 
the proposed Article VIII, and (2) to assure that references to the equivalent 
portions of Article VIII, Section 2i, wherever they may be found, are construed as 
references to Section 3, to which section the equivalent provisions of Section 21 
would be shifted under the proposed Article VIII. Mr. Carson stated that these 
additions were recommended by bond counsel and concurred in by the staff. There 
was general agreement among the committee members present that the additions should

• be recommended to the Commission, and Mr. Guggenheim offered to present them in a 
motian at the Commission meeting, the following morning. 

• 
Next, the committee again discussed the proposal for expansion of Section 13 

of Article VIII. Mr. Carson said that it 1;1a8 his understanding at the last meeting 
that the proposed changes in the section would be acceptable to a majority of the 
committee provided the proposed reserve would be subject to the 6% limitation of 
Section L However, it uaa his understanding that the proposal, as it now stands, 
would not limit the amount uhich could be appropriated to the ~eserve.but that an 
appropriation to the reserve would limit the amount which could be appropriated 
for other debt under Section 1. . 

• After considerable discussion, the committee decided to stand by its original 
recommendation for the present, and to decide what to do with the proposal at the 
next meeting. 

• 
In regard to Article XII, the committee discussed whether it would be prefer

able for the group to develop a rough draft of the Article first and then ask for 
outside comment, or to ask for outside comment first and then develop a draft. No 

• 

decision was reached on this point. However, the committee did determine to begin 
the in-depth study of Article XII with Section 2. To this end. the staff was asked 
to provide reading material on the section, particularly material containing sug
gestions for alternatives. This was to be mailed to committee members as far in 
advance of the next meetins as possible. 

The committee agreed to meet again on the evening of August 24 and on 
August 25. 

• 
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i ~lio Constitutional Revision Commission 
Finance and Taxation Committee 
August 24, 1972 

Summary of Meeting 

Present at the meeting of the committee on August 24, 1972, at the Athletic Club 
in Columbus were Mr. Carson, Chalrnan, Messrs. Carter, Hovey, Guggenheim, Wilson, 
Mansfield, and Senator Ocasek. Staff members Nemeth and Eriksson were present, as 
well as Mr. Robert Baker, representing the Department of Finance, and representatives 
from ~le Ohio Chamber of Commerce, the Ohio Bankers Association, and the League of 
Women Voters. 

Mr. Carson stated that the purpose of the meeting is to discuss Section 13 of Article 
VIII to see where we are and, if at all possible, to come to some meeting of the minds, 
and to present a recommendation to the Commission in September. Section 13 was ex
cluded from the recommendation that lIas adopted at the July Commission meeting on 
the rest of Article VIII, and this still rests in the Finance and Taxation Committee. 

Mr. Carson - We're still charged with coming back to the full Commission with a recom
mendation on whether Section 13 should stay as is, whether it should be amended with 
some or all of the changes presented so eloquently by Bob Baker, or any other changes 
that the committee might want to adopt. The recommendation for amendments presented 
to us really has four parts. One of the changes was to make some minor amendments 
in language to provide for job protection, in addition to the present words w~ich re
quire, in order to issue revenue bonds, you must show that there is a creation of jobs. 
The suggestion was that you might expand this to permit revenue bonds to be issued by 
a state agency or local government agency which would permit an established industry 
in Ohio to be financed with a new facility which would merely maintain the same job 
structure that they now have, but llould not create new jobs. 

The second part would add as permitted purpose for the use of proceeds from bond 
moneys, pollution abatement or prevention, waste disposal, enhancement of the quality 
of the environment. 

The third aspect of it would be to permit revenue bonds to be issued for financ
ing of housing and related facilities for low and moderate income families. The 
fourth aspect was the addition of the so-called reserve clause which would permit the 
General Assembly, if it so desired, to make appropriations to a reserve fund which 
would stand as a back-up for the bonds along with revenues which would be received 
from the contracts with the builders and the people that are using the facilities. 

A good deal of the concern,that has been expressed by some people on the committee. 
has been the reserve clause, althou3h it goes farther than that. I think there has 
been some concern about expanding the purposes of the section at all. Each of you has 
received from Ann a copy of a suggested different treatment that Mr. Carter has put 
together and I wonder if perhaps the best way to start would be to ask Dick if he 
would give us a synopsis of his sunsestions. And then I'd like to get the thoughts 
and views of the members of the committee to see just where we stand. 

Mr. Carter - It seemed to me at the last committee meeting there were a number of things 
that nere not acceptable to the committee, primarily one that seemed to be uppermost •
was the mixing up of industrial development with housing, as being two separate matters. 
Can we separate the proposals into 010 sections, 13 and 142 I propose to eliminate 
housing from the present Section 13 and consider it as a separate matter. Now I think 
there was strong support in the committee of the idea of having pollution abatement 
in Section 13 as an important matter suitable for revenue bond financing. I think • 
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there is strong support for broadenin~ the purpose not only for new jobs but the 
protection of existing jobs which is very important to our community. I focused in 
on the idea, instead of talking about the environment which is an awfully broad 
thine, to think of 13 as an industrial revenue bond type of thing and limiting the 
nen purpose to pollution control and t1ater pollution abatement. The reserve fund 
would only be applicable to pollution revenue bonds in the purpose. My feeling was 
that if the re$erve fund is a valid concept, and I am not sure that it is, but if 
it is I have great difficulty in distinguishing bet\leen a reserve fund for pollution 
abatement and not for general industrial revenue bonds. I am associated primarily 
with small businesses, and one of the problems with revenue financing as it is 
presently constituted is that it is largely limited to large industries with a 
credit rating which makes such financing possible--the bonds are sold on the credit 
ratine of the company. The reserve fund offers on the favorable side an opportunity 
for an aggregation of risks by small companies if the legislature in their wisdom 
thinks it appropriate to aggregate those risks into a pool and to maybe make a change, 
something like an insurance fund, so that small companies could benefit from revenue 
bonda as well as larger companies. I'm not sure I am completely sold on the concept 
but that's the reason for it. So that was the basic idea as far as revenue bonds 
industrially. Then you brought up, Druce, at our last commission meeting the ques
tion as to whether the bonds should be applicable to utilities for pollution abate
ment. Perhaps that is a discrimination, if you will, against utilities in that 
field. I didn't think there was a reason to do this, so I was perfectly happy to 
provide pollution abatement for utilities as well as other industries. Now that's 
the proposed revision of Section 13. Then I put housing in a new section with the 
idea that that should be considered separately. Then, as was brought up by a number 
of poeple, notably the League of Homen Vo ters, if we're going to talk about housing, 
we should think in terms of other ~mtters of public concern. If we put in a specific 
amendment that relates to housing. it tends to indicate to the courts that other 
thines should be excluded, and I don't think that's the intention of a constitution 
so rather than just limit the proposed revised section to housing, I tried to 
broaden it so that it would give the legislature considerable latitude on what they 
could feel was an appropriate public purpose. 

The chairman called for comments. 

Mr. Hovey - I have some fairly stron::; views. First let me say that these are per
sonal views and not views of the administration and that Baker is here for the ad
ministration and I am not. It seems to me that in terms of issues that are important 
and can in fact be de~ided by the Commission, legislature, and the people at this 
time, we are talking more about pollution than anything else. If housing is contro
vernial, as a member of the Commission I ought to be \lilling to sacrifice housing 
for pollution. There is a very practical decision to be made in this state in the 
next couple of years on things like where industries, such as the one Bruce is a . 
part of, locate. This is extremely important. There are a lot of people who for 
technical and economic reasons, do not care which side of the Ohio River they are 
on, \1here there is major public policy issued from the standpoint of benefits to 
Ohio. Those same issues do not exist in housing. My person preference would be 
to t1rite a very broad provision, that lets the legislature decide what is a public 
purpose. As a practical matter, \·1hat;..we can do will depend on the certification of 
bond counsel. I personally would lil~e to support the amendments that involve housing. 
But housing is controversial and pollution is not. I am prepared to go with pol
lution alone. 
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I think the Carter proposals limit pollution more than they need to. I don't� 
really think there's opposition to a fairly broad definition of environment that� 
could be supported by revenue bonds. I think the best thing for the people of Ohio� 
is to 30 with pollution without housinG. On the reserve fund, I am not absolutely� 
sure that I understand the issue. It uould seem to me that the reserve issue is� 
some\1hat academic in the sense that, l1ithout a constitutional provision relative to� 
reserves, we can have reserve funds anyway.� 

Mr. IIansfield - The concept of revenue bond financing is that the security of the 
bonds depends upon income produced from the facilities built with the money.Pollu
tion abatement facilities are not income producing facilities. 

Mr. Carter - The company that's issuing the bonds is standing behind the bonds; the 
way a revenue bond works is that a company leases the facility from a governmental 
entity and the sale of the bonds doesn't really have anything to do with the use of 
that facility; it is solely related to the credit of that company. 

Mr. lIansfield - I don't understand revenue bonds that uay. 

Mr. Carter - There are different kinds of revenue bonds. In the industrial revenue 
bonds, the revenues are payments that are paid by the industry, and where they get 
those revenues from doesn't have to be related to the facility. And~hen we talk about 
the hybrid bonds you have a little different situation. 

Mr. llovey - Let's say that Ohio Power is going to build something that involves 
$2,000,000 worth of cooling towers that are pretty much dictated by pollution control 
regulations. Ohio Power thinks that their return on capital should be at the rate 
of 0 or 10 or 6%. The state says it can raise money on a 10, 15, or 20 year basis 
at 5%. And Ohio Power says couldn't we get together? ~1hat we're talking about is 
allowing the state via the General Assembly to decide that the two can get together. 
The state could say, "You design uhat you want to do in the \~ay of cooling towers 
and l1e \-lill sign an agreement with you by which we will construct your cooling towers 
and the essence of the agreement uill be for you to pay us, subject to no contin
gencies, money so that we can retire our bonds in say 15 years and that the full faith 
and credit of Ohio Power is pledged to this endeavor. lIe "lill market the bonds which 
is our only function since we don't design the cooling towers--we don't really do 
anything but serve as a fiscal contact." This may not be good national public policy, • 
but if tTest Virginia offers Ohio Power that possibility and Ohio doesn't and the 
different is 3% on $100,000,000 worth of capital investment Ohio Power would be crazy 
not to take West Virginia's offer. tnlen the bond goes on the market, it is basically 
a proaise of the Ohio Power Company to pay the state and the state turns over what 
the Ohio Power pays. Under those circumst~nces there is no state undertaking to pay. 
The credit rating that one will get on th~ obligation is the Ohio Power Company's 
credit rating and not the state's. There liis no revenue from a cooling tower. The 
bonds are paid by the Power Company and t~e facilities are not generating any revenue. 
So your security is one thing and only on~ thing--the promise of the Ohio Power Com
pany to pay. I 

Mr. Carter - Let me point out one thing. i You're talking about hundreds of millions 
of dollars. The IRS has taken a very st~ong position on industrial revenue bonds. 
The limit for anyone company in any one locality is $5,000,000 so that you have a 
very definite limitation on what you can do with revenue bonds. So it's not nearly 
to the advantage of large companies as you might thirut. 
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Mr. t1i1son - I'm still going to maintain my objection to the inclusion of housing 
in the Constitution, as a public purpose. I do not feel that housing any more be
lonGS in there than banking services, public utilitieo, legal services, accounting 
services. You do not have large numbers of companies enGaging in pollution abate
ment; you do not have large numbers of companies engaGing in mass transit, or edu
cation facilities. We do have those engaging in building housing and I can see no 
reason to spell out now that housing is a public purpose. I support Mr. Hovey's 
vieu ne should put language in there l'1hich allows the legislature to declare a 
public purpose and not pin housing do,m in our Constitution. There are areas in 
the state of Ohio that have gotten rid of public housing. I do not think that we 
should say that housing, per se, is a public purpose. 

Senator Ocasek - I think the legislature should have the right to declare what a 
public purpose is, and let the General Assembly debate '~lether housing is a public 
purpose. I won't try to second guess the court but I think really the language 
proposed goes too far, because it says "and housing and related facilities". He 
would not only have the houses, we could have a whole city if we wanted to, intended 
primarily for people of low and moderate incomes defined by the General Assembly. 
It may be public health facilities ne need. We might l7ant to build school buildings. 
I don't like naming specific concerno because we may need some others. I can buy 
the one on pollution abatement but I was never sold on putting housing in. 

Mr. llcmeth - As far as the reserve part is concerned, I have serious doubts, whether 
that l70uld be sustained without specific reference, because of the judicial history 
in Ohio of what constitutes a general obligation of the state. If a reserve fund 
were created to which general revenue l10uld be diverted on a systematic basis, it 
would be at least a 50-50 chance as I see it that at least the reserve would be 
called a general obligation of the state. 

Mr. l1erneth - And perhaps all of the bonds that were issued which the reserve backs 
might be called general obligations. 

Mr. P.obert Baker (Department of Finance) - This Commission has taken on the goal to 
draft a model constitution, or at least to clean up the verbiage in the present Con
stitution. Bond counsel, who suggested this language, uant to have whatever they 
have to have to give a firm opinion in black and white. If Senator Ocasek is right, 
in lnlat you have done in the first four sections of Article VIII, then you should 
recommend to the Commission the repeal of Section 13 because you have provided to 
the leGislature sufficient power in the public purpose clause to lend the state's 
credit, etc. for whatever public purpose it declares. 

Mr. Carson - We would not repeal Section 13 because of the inclusion of local govern
ments. 

Mr. taker - But you can take care of local governments in other ways. But I doubt 
whether this committee and Commission Hant to run the risks involved in repealing 
section 13 and relying on the new public purpose clause. As ·far as including pol
lution is concerned, I don't think anyone would disagree. The second issue is 
the capital reserve fund. Let me make an important distinction, particularly with 
respect to pollution but I think it also applies to housing. It's a matter simply 
of hm1 you merchandise your bonds. You will sell a principal amount of bonds. What 
you tell the bond purchaser is: we are going to give this money for environmental 
protection to industries in Ohio and they will sign leases, but you actually sell 
the bonds before you have the leases and the security is that if the state is a poor 
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manager of that program, the capital reserve fund means that the state is morally 
oblieated to payoff the bonds. If you don't have a capital reserve provision you 
have to market the bonds for each individual project. You sell the program on a 
project by project basis, the leases then become the security for the bonds, and the 
reason 'lhy that is undesirable is because of the higher costs. In the housing area, 
most projects are too small to go to the market for money on a project by project 
basis. So if you are going to set up a housing finance agency to sell these bonds, 
in most peoples' opinion, you really need a capital reserve provision so that you 
can go out and issue $100 million worth of bonds and use the money to fund 50 differ
ent projects. We actually have a capital reserve device whenever we issue revenue 
bonds because the real security of the bondholder is that the state of Ohio will not 
let any of its bonds go into default even if the state is not legally obligated. 

Mr. C~rson - Mr. Hovey said that when Y9u market these bonds, the bondholder is 
really looking to the security of the industry that is getting the money. 

Mr. Baker - That is correct, but also I go back to the statement that you have a 
capital reserve fund anyway no matter on what basis you market the bonds. There is 
no leeal way to force the state to pay, however, if it is a revenue bond. 

Mr. GU6genheim - It's been the practice for states to come in and pay a revenue bond 
after it got in trouble, but there is no way the bondholder can force the state to 
pay. 

Mr. Hovey- I think I can clear this up with an example. The General Assembly declare 
that the manufacture of skimobiles is essential to the Ohio economy, and it appro
priates a subsidy of $10 per skimobile to manufacturers of skimobiles in Ohio. This 
would be O.K., because there is no public purpose case dealing with operating sub
sidies. Now the General Assembly proposes a revenue bond and uses the money to sub
sidize skimobile manufacture. The Ohio law differs significantly with respect to 
straiGht appropriations and borrowing. Restrictions are much greater on borrowing 
than they are on straight appropriations. There is a category of things for which 
the state can give cash tax money appropriations for which it may not borrow. If 
that category is sufficiently large, the reserve thing is relatively academic in 
the sense that if there is a category about which there is doubt that we could bor
row for, there may not be doubt about whether we could appropriate sums for that 
purpose. If we can appropriate a $10 skimobile subsidy then it follows, I think, that 
we can legally appropriate a $10 skimobile subsidy which will be paid only on a 
contingency. If that's true, a reasonable contingency is the failure of something 
or other, such as a bond payment. So if we have the power to appropriate a skimobile 
subsidy, we have the power to appropriate a bailout for a skimobile bond. If that 
is true the reserve issue is not very important. •Mr. GUGBentaeim - If that is true, why put this in at all? 

Senator Ocasek - If that is true, then where does the idea of class legislation 
enter? lIould the court hold that you should also subsidize bicycles, etc.? 

Mr. Hovey - The capability of the legislature to choose different objects for operat •ing subsidies is pretty substantial; at the moment, we subsidize racehorses, breeding 
stock, livestock prizes, and if you can do that, you ought to be able to subsidize 
skimobiles. This is what you can do "ith direct appropriations; what we are debating 
is what you can do with borrowing. If you can appropriate for anything, I don't se~ 
why you have a problem in directly appropriating a reserve for the same thing. I • 
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understnnd thnt you have a problem borrowing, and I understand that local government 
is different, but it seems to me the reserve issue is relatively academic. We con
sider it here with respect to housing, and we might consider it with respect to any 
other state function in the sense that I think the state can legally subsidize what 
it chooses to subsidize. 

Mr. Carson - ltd like to raise a question. We have in Ohio an agency called the Ohio 
Water Development Authority which has been issuing bonds for pollution abatement 
facilities for municipalities and also to aid private industries in Ohio. Its 
brochure states: "OWDA also has authority to aid private industries in construction 
of treatment and water supply facilities through the issuance of revenue bonds with 
the industry paying the full amount of the costs. Applications have been received 
for 16 projects costing $43.2 million from industries under this program. Agreements 
have been signed for $9 million worth of these projects, and $2 million have been 
completed." This was dated April 11. I also have a brochure put out by the Depart
ment of Development which indicates that there is a similar air authority for pollu
tion abatement facilities. This indicates that they \lill sell revenue bonds to con
struct air pollution abatement facilities and when they are fully paid for they will 
be turned over to the industry. So my question is: l1hat is the need to amend sec
tion 13 unless it is to finance through Ohio bonds sick industries, that their back
ing isn't good enough for the bonds. Is that the reason? 

Mr. GUGGenheim - What you're saying is that they are doing it now. 

Mr. Baker - These two agencies have certain bonding ability, which goes as far as 
their statutes permit. That bonding ability was not designed to be an environmental 
protection bonding ability. Each has its own individual authority to issue bonds. 
The water authcrity is probably under 2i but air is not under any specific constitu
tional authority. Most people think that these agencies do not have a broad enough 
authority for the state, qua state, to be involved in environmental protection on a 
broad basis. If the state should provide for what it needs 5 or 10 years for now, 
it may not fall strictly within the li~its of those statutes. 

Mr. GUGGenheim - The question is not: how big is the statute, but how big could it be? 

Mr. Carson - The air authority brochure contains the following information: "The 
General ~ssembly of the State of Ohio, in an effort to eliminate air pollution 
throughout the state and at the same time assist industry financially in meeting the 
federal air pollution standards, passed as an emergency act the Ohio Air Quality De
velopment Authority effective in 1969 and specified its capacity to encourage and 
finance the construction of air pollution control facilities for industry. May in
clude new installations or additions that aid in reducing or eliminating deleterious 
emissions. Must meet standards established under federal Law. Agreement specifies 
the rights and obligations of both parties and may provide for the operation of the 
facility either by the industry or by the authority." The statute is very similar 
to the water development authority. I don't really understand why we need a con
stitutional amendment for this purpose. What other kinds of environmental problems 
do we have besides air and water? Solid waste, but you don't need revenue bonds for 
industry for solid waste disposal, what you need is some place to put the stuff or 
something to do with it. Noise pollution, lead poisoning and other similar types 
of pollution and I suppose you have aesthetic pollution. Apparently, however, there 
are t,~o agencies which already have this authority we are talking about putting in 
the Constitution. And in the water quality area at least they are issuing bonds, 
for water pollution control facilities for industry. As of April 11, the Water 
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Development Authority had issued $100 million under the 2i general obligation bonds, 
and $105 million in revenue bonds under 2i, and got $12 million from the federal 
government. It says here in the release that applications have been received for 
$14 million in projects and agreements signed for $9 million. I don't really 'lae 
why we put another laundry list in the Constitution unless we have a need for it. 
The authority for water pollution came from 2i, but I do not know where the authority 
for air pollution came from. The air pollution authority act took effect somettme 
in 1970, and the water development act in 1969. 

Mr. Norman Baker (Ohio Chamber of Commerce) - People on our staff who work with this 
tell me that there have been three projects approved under the air pollution act, and 
that bond counsel advised that the constitutional basis is Section 13. In general 
industrial financing, not haVing to do llith pollution, the Ohio Development Financing 
Commission in 1971 has approved guaranteed loans of $5.2 million--that would be under 
Section 13 and more than $50 million in tax-free revenue bonds. 

Mr. Carson - Thank you. Let me go back to this job protection thing. As I under
stand the present Section 13, it requires that, in order to issue revenue bonds under 
Section 13, there must be new jobs created. The authority can issue revenue bonds 
to build and lease facilities for a company not now in Ohio or a business which wants 
to build a plant here and there will be employment by reason of it. You can take an 
existinn company and you can enlarge that facility. So long as it results in new 
jobs. But you cannot finance a company that has an old antiquated plant in Ohio and 
needs a new one or needs to renovate an outdated plant in order to keep the business 
in Ohio. As far as I can see, that is the only thing this change would doe-permit 
loans for the latter purpose. No other reason for broadening, other than to permit 
the state to sell revenue bonds to help an industry which has not been successful 
enough to save the money to renovate its own plant. Is this a proper purpose for 
governmental agency revenue bonds? 

Mr. Hovey to Mr. Norman Baker - If the intent of this committee is to make available 
to industry in Ohio all the gimmicks which are available in any other state, what 
changes should be made in Section 13? 

Mr .• N. Baker':" Mr. Carson has made a point about the air quality revenue bonds, which 
is correct, that their constitutionality has not been tested. Water development 
comes under 2i, and I have not heard that this is not sufficient. As far as indus
trial development, I think people are pretty happy with Section 13. There are some 
cases where the purpose of creation of jobs is not sufficient. I think there was a 
division of opinion among the business community, if not among the industrial devel
opers, whether Section 13, as a policy matter, was the thing to do. We have not 
sounded out the industrial development people to see whether they feel they do not 
have sufficient language and need to protect jobs as well as to create them. It's 
pretty hard to determine the equities as between the industry that Nolan's talking 
about that just can't make it and therefore would like to have money for a new plant 
to put down the street which it could justify now as saving the jobs that would 
othen1ise be eliminated by more efficient procedures, as opposed to another plant 
and equipment which under similar circumstances has seen fit not to try to get state 
help. There's a mixture of the private and public sectors here which I think would •concern us at the Chamber, but as to the specific question of what ii 'needed to be I 
competitive, we don't have a specific answer. We do not seem to have a big uprising 
in the industrial development community to do what would be done here by broadening 
Section 13. 
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Mr. Anderson (Ohio Bankers Association) 

Section 13 now includes the industrial development financing commission which has 
the authority either to issue revenue bonds or to guarantee loans. Water pollution 
is literally in the industrial category, ~lhich has not been tested except as it applies 
to industrial development; air pollution has not been tested. Housing is in between. 
Two years ago the legislature split the escheat funds be~leen industrial financing 
and housing. The housing agency was given power to guarantee loans or make grants 
for purposes of planning low-cost housinC projects. The state's power to lend its 
credit for that purpose has not been tested but it is assumed that because it is part 
of the escheat power it will not be tested. It has had mixed effect. No loans have 
been guaranteed under it but a number of loans have been made under it. So you have 
a whole mi~~d bag of things, some of which have been tested, some of which have not, 
some of uhich have been voted by the people and some of \o1hich have not. When we talk 
about financing water systems for municipalities or water pollution facilities for 
municipalities, already the stake is so creat and no body is raising a question about 
it and I doubt that it will ever be tested. I haven't heard anyone criticizing the 
air pollution authority. 

Mr. Carson - Bonds have been issued by the air quality development authority? 

Mr. Anderson - Yes 

Mr. Hovey - Leaving aside housing, which is obviously controversial, in effect all we 
are tall~ing about is saving bond counsel from going into court on air pollution and 
solid l1aste, where it's problematical whether anything can reasonably be issued. We 
have a statement by the Chamber of Commerce, which is as concerned with this matter 
as anyone, that there doesn't seem to be all that much that the state could do that 
it isn't already doing for industry. ~lhy is it, given those statements, that the ad
ministration wants the language changed? 

Mr. Robert Baker - If these things will never be tested, then it really doesn't matter 
whether you amend Section 13 or not. 

Mr. tlilson - Let me go back to the point you raised some time ago about the words "OR 
PROTECT". You noted that this might open the door to the preservation of obsolete 
or inefficient businesses. Perhaps we '10uld be opening the door to some things which 
might infringe upon the normal operation of efficient businesses. Should we preserve 
buggy \lhip manufacturers in Ohio just to preserve those particular jobs if it is not 
an efficient business? 

Mr. Carson - Mr. Carter did make one point that I would like to emphasize, and that 
is there might be some small companies that need environmental protection equipment 
that, individually, are not capable of being financed and they might need some as
sistance like this to protect existing jobs. 

Mr. Carter - To me the most important change in Section 13 would be to add these 
words "or protect." I don't think we are talking about perpetuating inefficient 
industries. These are strict revenue bonds, most of them issued by local governments 
and the bondholder really looks to the credit of the company. There are many com
panies in the state of Ohio as elsewhere who have been in business 40-50 years and 
due to the cost of labor rising and the change in transportation facilities, etc. have 
to build a new plant. It doesn't mean that they have done a poor job, but circum
stances cause them to build new facilities or to modernize. The question is not that 
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you are financing an inefficient industry--I see no way that can be done under a 
revenue bond because no one will buy it--the question is whether that company will 
go in Ohio for its new plant or whether it will go down Bouth. t-Ie have a very real 
competitive situation. I would like to see U8 add those "lords "or protect" if we 
did nothing else. Then you are giVing Ohio a competitive status with other states. 
If those 'Uords are added, I am impressed ~lith Nolan's arguments that perhaps the 
rest is not necessary. If we are talkinc about protection of jobs and the industry 
has to put in pollution abatement facilities just to stay in business vis a vis mov
ing to some place else, that might solve the whole problem. 

~lr. Carson - Let me understand the situation about the company that needs a Dew plant 
because the old one is obsolete. If another state tries to lure that company with 
revenue bonds, I assume that if the other state can sell revenue bonds the company 
could get private financing in Ohio. 

Mr. Carter - Yes, that is true. 

Mr. Carson - And the company would still move to the other state to get the advantage 
of the state revenue bonds? 

Mr. Carter - Absolutely. It's one of the many factors that are involved. It's not 
the sale factor. I'm familiar with a company in northwestern Ohio, a New York Stock 
Exchange company, that not so long ago we were trying to get them locate their new 
plant in our community and they finally went to Kentucky and the basic reason was 
that thoy couldn't qualify in Ohio for state revenue bonds because this "or protect" 
wasn't in Section 13. We're saying in Ohio that someone from Kentucky can come and 
build a plant but someone in Ohio who is not creating new jobs by building a new 
plant can't get state help. 1 feel very strongly that the addition of those two 
words is a very important competitive thing. 

Mr. Carson - I have just a fact or two here that I wanted to mention in conjunction 
with housinS. This has been the most controversial part of this ection 13 amendment 
to the members of the committee. The Governor's Advisory Commission on Housing sees 
the need for new units for low income people in this state as 487,000. Four years 
ago, the average cost of one new unit uas $14,000 and it is probably higher now. This 
means that we are talking about at least $46 billion in financing to handle that 
kind of a program in its entirety. Aside xrom the fact that, politically, we all 
have twinges about whether the Commission proposing something about housing might not 
have an adverse effect on the other good things we are trying to do in Article VIII, 
we've been told by Squire, Sanders & Dempsey that they see no purpose to this amend
ment for housing unless you put the reserve language in. They cannot sell the bonds-
the developers who are being financed cannot be financed on a straight revenue bond 
basis. Without the moral obligation--the implied promise of the state to pay--the 
bonds cannot be sold. They also say that if you limit this reserve capability to the 
Section I debt limit that would eliminate its utility as far as the revenue bonds 
were concerned. I have a real philosophical problem with this, when you are talking 
about 7 or 8 billion dollars worth of revenue bonds, potentially, with no limit, and 
when we've been very careful in the other parts of our proposal to make sure that we 
can't have a runaway legislature. I cannot approve anythins that broad and sweeping. 

Mr. Gurmenheim • Would this reserve clause be a permanent commibnent when the bonds 

•� 
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•� 
are sold or would that just be authorized from time to time?� 

Mr. Carson - It would authorize the reserve and the legislature to make appropriations� 
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to the reserve if the legislature wanted to do so. The legislation that is now in 
the lecislature would require the housin~ finance agency to determine every year or 
two years '1hether there was enough in the reserve that they had received from the 
developers to pay the debt service on the bonds. If there is not enough they are 
required to report this to the Governor uho then is required, in his budget to the 
legislature, to ask for an appropriation of enough money into the fund to make the 
fund adequate to pay the debt service • 

Mr. GugGenheim· Would the commitment of appropriations be made with the bonds under 
this proposed amendment? 

Mr. Carson· No. 

Mr. Hovey - Let me ask another question in the form of an assertion. I assert that 
the legislature can pass legislation containing all versions of the reserves that 
are in the current housing legislation l7ithout this amendment. 

Eriksson - I disagree. I think the reserve fund is not academic, and that the cur
rent leGislation would likely be held unconstitutional if it were enacted without 
this provision. The reason is because the reserve is pledged to the bonds, even 
though at the time it is pledged it has no money appropriated by the General Assembly 
from taxes in the fund, I still think that when the General Assembly makes an appro
priation to that fund, which has been preViously pledged, it is creating a debt of 
the state. 

Mr. Carter - In the Brand case, in 1964, the plaintiff argued that the money being 
borrowed "8S not state funds because the state was not obligated to payoff the 
bonds; therefore the specific limitations regarding debt in the Constitution did not 
apply. The Supreme Court held that present Section 4 would have no meaning if the 
restrictions apply only when a debt of the state was created. I would hope, of 
course, that with the changes we have oade in Section 4 that problem would be elim
inated. 

Eriksson - One more comment about the reserve fund. My recollection from the prior 
testimony ,laS that it was not really necessary for anything other than housing. The 
way it is 17ritten, it would apply to both housing and environmental pollution rev
enue bonds, but the testimony was to the effect that it uas not necessary to sell the 
pollution bonds. 

Senator Ocasek - I don't hear any stron~ sentiment in this committee for inserting 
the housinc provision any way. 

Mr. Carson - I want to call to your attention that there are tuo minor mptters in
volving section 13 you might or might not want to fool 17ith. One is that the sec
tion number, 13, is going to be still in here and cannot be changed to 6 unless we 
do something to change it, and the second matter is an outdated paragraph at the 
end of Section 13 referring to some 1a'ls l7hich no longer exist, and other language 
in the section which is obsolete for the same reason. 

Mr. Carter - I move that we recommend to the Commission the amendment of Section 13 
to add the '-lOrds "or protect" in the first line and delete the obsolete language. 
These uould be changes to Section 13 as it presently exists in the Constitution, 
and not as it appears in the draft which is before you, which has a number of other 
changes indicated. 

Mr. Hovey seconded the motion. 
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Mr. Mansfield - Will Section 13 be construed as placing a limitation on the new 
sections--especially the public purpose clause? 

Mr. Carson -If you change Section 13 at the same time you propose these new sections, 
you are raising the possibility that Section 2 doesn't have any meaning. If you 
simply leave it there, we would explain in the comments that we do mean the public 
purpose clause to have some meaning and that we are leaving Section 13 basically 
because of its effect on local government. 

Mr. Mansfield - As you know, Section 13 as it now stands has an exception for util
ities. Could the new sections overrule that exception in Section 131 

Mr. Carson - I don't think so, because ue are leaving it in, and we are, at the same 
time repealing other sections which we think conflict with the four new sections. 
The court did find a valid public purpose for having the public utility exception 
in Section 13. 

Mr. Mansfield - My question at the Commission meeting did not relate to the validity 
of exceptinG utility construction from state industrial financing under Section 13, 
rather it uas directed toward making sure that pollution abatement facilities would 
be permitted for utilities if Section 13 is amended. 

Mr. Baker - If you let Section 13 alone, it will still prohibit any lending pursuant 
to Section 13 for pollution control equipment for utilities. If this Commission's 
amendments are adopted, sections 1, 2, 3, and 4, it isn't clear to me why that lend
ing cannot be permitted by the General Assembly, even though it is prohibited under 
Section 13. 

Mr. Carson - If this Commission proposes to the voters sueeping amendments to all 
the other sections in Article VIII and leaves Section 13 alone and that public util
ity exception remains in Section 13, it is hard to understand how the Court would 
permit the General Assembly to finance structures for utilities. 

Mr. Guggenheim - How about pollution abatement facilities? 

Eriksson - If issued under Section 13, I think such money could still not be avail
able to utilities. 

Mr. Carson - But under 21, which is apparently where the authority for water pollu
tion facilities for industry comes from, there is no exception for utilities. 

Eriksson - If the legislature should determine to use part of the general obligation 
debt authority of the state as proposed in the Commission proposal for Article VIII 
instead of revenue bonds under Section 13 for pollution abatement facilities, or for 
any other purpose, then the exception for utilities in Section 13 would not apply. 

~tt. Hovey - Perhaps we should drop the public utility exclusion if we are going 
into Section 13 anyway. It would always be optional with the utility whether they 
entered into this sort of agreement, and the way you present it to the voter is 
not that ~1e are trying to help utilities but that utilities are bad polluters. 

Mr. Mansfield - The purpose o£~the exclusion was to keep publicly-owned utilities-
municipal, cooperative, whatever they may be, from borrowing money from the state 
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and buildin~ transmission lines or whatever and then beinG in competition with the 

•� 
private utilities.� 

Mr. Hovey - He could then simply add this language "except facilities used primarily 
for pollution control" and then keep the exception t 

Mr. Mansfield· Yes. 

• Mr. Carter - I would amend my motion to do that. 

Mr. Hovey - I would amend the second. 

• 
Mr. Mansfield - I think, by doing this, you remove a great deal of the force of what 
Mr. Baker said, because it is clear that you are re-enacting it if the people go 
along witb it. 

• 

Mr. Carson - I'm not sure I understand. The Supreme Court said that the reason for 
the exception for utilities and the reason they went along uith it uas because the 
purpose of the section was to create jobs and utilities have franchises in their 
areas and if a utility gets state money to build a facility it can only: be taking 
jobs away from another utility. I think that is how they justified it. 

• 

Mr. Hoyey ~ The location of generating facilities for gas and electricity is foot
loose. They do not have to be located close to the user of the product because ,~: 

the technology dtransmission is so advanced. So it doesn't make any difference 
about the transmission line losses over the Ohio River. A plant can locate just as 
easily in lTest Virginia as in Ohio and serve his customers. And that involves jobs 
in Ohio and tax base in Ohio. We're talking about $300 million facilities, and 
there are coing to be about 1 a year of those things, and they can be located just 
as easily in Hest Virginia or Kentucky as in Ohio. 

• Mr. Carson - Section 13 goes far beyond the ;tate of Ohio. If we repeal Section 13 
we \-lould take out the underpining from those local municipalities and their bond 

• 

issues. I don't think this committee was l1iL11ng to do that. He also felt that 
this is a Good authority, the voters have adopted it, and we think it is good to 
keer it. The on 1:-- question is, do we ,.,ant tu change it? Bruce, do I understand 
that you do not want any revenue bonds issued by any agency of the state of Ohio 
used to finance the construction of any public utility facility? Other than for 
pollution facilities? 

Mr. Mansfield - Yes, that is correct. 

Mr. Carson - You want that specific possibility--to finance pollution facilities?

• ~a. Mansfield - Yes. 

Mr. Carter - Is my amended motion on the floor? It does three things--(l) the addi
tion of the words "to protect"; (2) eliminntion of superfluous language in several 
instances nnd (3) before the public utility exception, add the words "except for

• facilities used primarily for pollution control." 

Senator Ocasek - As I understand it, that lceeps the prohibition against using state 
revenue bonds for utilities except for pollution control facilities. 

• 1477 



•13. 

Mr. Carter - Correct. 

Mr. Carson - Hith respect to Dick's languaze "to protect,:' I wonder, really, how 
big a problem it is in Ohio? Do we really have 80 many situations where you may 
have an industry with an outmoded plant and needs to have it replaced? Is that a 
big enough problem to have a constitutional amendment? And is this really necessarYi, 
this authority for pollution control facilities for utilities? 

Mr. Carter - My feeling is that adding these words "or protect" really brings in the 
environmental protection projects anyway, since most pollution abatement devices 
are necessary, not to create new jobs for prople, but just to keep an existing in
dustry in business. If we're going to do that for industry generally I see no reason 
to exclude utilities. So it makes sense to me to do just what we're talking about. 
We're not saying that the state can float environmental bonds only for utilities but 
merely giving an affirmative statement that this can be done if the other can be 
done. 

Senator Ocasek - We should not deny utilities when we ate willing to give it to 
everyone else. 

Mr. Mansfield - Of the aggregate cost of pollution control, a large portion will 
belong to the utilities. 

Mr. Hovey - If it only makes the difference of one power plant in Ohio or West 
Virginia or Pennsylvania, it will mean $6 million yearly in taxes. 

A voice vote was taken on the motion, l'1hich passed with one "NO" vote. 

Mr. Carson - Let us consider changing the section number since we can only change 
it by amendment and we will end up with a gap from section 5 to section 13 in 
Article VIII. 

Without objection, the recommendation will include the section number change 
to section 6. 

Mr. Carson - Do any of the guests have any comments to make? I'm sorry that I did 
not ask for your comments before we took the action. 

Mr. Norman naker - We had a statement from the Chamber which I will read, since 
you are not adding housing. 

Mr. Anderson - We were prepared to make some comments on the housing situation, but 
since you are not dealing with that, we have nothing to say. 

Mr. Mansfield - Will we vote on section 13 and add it to the package voted on at 
the last meeting or will we vote on the whole package again? 

Mr. Carter - l~e have already voted on the first five sections, and we will have a 
separate vote on section 13 as an addendum to what we've already acted on. 

The meeting was adjourned until 9:30 the next morning. 

• 

• 
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Ohio Constitutional Revision Commi::;sion 
Finance and Taxation Committee 
AUGust: 25, 1972 

Sunmary of Meeting 

Present at the m~eting were Chairman Carson, Hessrs. Carter, Wilson, Nansfield, 
Guggenheim and Senator Ocasek. Staff members eriksson, Nemeth and Evans were also 
preDent. The chairman opened the meeting by calling attention to the public hearings 
held last summer on Article XII. A summary of that testimony has been mailed to 
all members, also a review of some of the tentative conclusions the committee made 
several months ago of some of theleast ~portant sections of Article XII. He noted 
that, after a brief review of the sections in Article XII t the committee would get 
into some discussions of Section 2, and determine what additional research, studies, 
factual data and so on it would like to have the staff work on. The committee is 
in no position yet to make any decision on at least Section 2 of the Article. He 
noted that each member had received a considerable amount of material on Section 2 
from the staff. 

Mr. Carson - Fir8t of all, there is a provision in Section 1 of Article XII that 
prohibits the imposition of a poll tax or requiring service whj.ch.may be commuted in 
money if services are not performed. This was put in the Constitution in 1912. 
Today, people think of a poll tax as being a tax on the right of franchise which 
this was not intended to be. It uas a head tax - $3 a head, I think - and back in 
those days it was customary that if the man worked on the streets of a city or village 
that he wouldn't have to pay the $3. My father did this. He worked on the streets 
and got, I think, $1 a day. So this was put in the Constitution in 1912 because 
they thought this sort of head tax and the servitude connotation working it off were 
not currently popular. I think our tentative conclusion on Section 1 is that we 
would not recommend a change, because people might think it means a tax on the right 
of franchise and here we are eliminating the prohibition from the Constitution and 
secondly, we're not sure that a head tax is a proper way to impose taxes in Ohio. 
So we had concluded that this should remain in the Constitution. If there any dis
cussion on that? No one has suggested that we repeal itt that appeared before the 
committee. 

Mr. Carter suggested rather than taking piecemeal action. going through the Article 
and then coming back. 

Mr. Carson - All right. No tentative conclusion was reached on Section 2, since 
thic 1s such a complicated section. 

Article XII, Section 3 was repealed in 1931. Section 4 provides that the Gen
eral fissembly shall provide for raising revenue sufficient to defray the expenses of 
the state for each year and also a sufficient sum to pay the interest on the state 
debt. The recommendation was then that this provision be retained. I think we did 
suggest that it might more properly go in Article VIII although it could go in either 
Article XII or Article VIII. We didn't include it in Article VIII, however, when 
we recommended our revision. We have also had no testimony suggesting that this be 
changed or repealed. 

Section 5 - No tax shall be levied except in pursuance of law and every law 
imposing a tax shall state distinctly the object of the same to which only it shall 
be appli~d. I think our recommendation was that it be retained that the legislature 
does in fact earmark the purposes for which taxes are collected in the state. We 
recognize that it is easy to circumvent this by using broad language. I think that 
we thought this was a useful provision and one that there was no reason to change. 
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Again nobody had suggeste~ that it be repealed. 

Ik. lIansfield - May I come back to Section 4? Does that mean that there's a prohi
bition against deficit financing? If taken literAl1" what this says is that the 
General Assembly has to provide sufficient revenues to defray the expenses for each 
year. 

Mr. Carson - This is so except to the extent you have permissible debt.• 

Mr. ilansfield - So far as operating is concerned, this would seem to prohibit deficit 
financing. We always have a balanced budget? 

Mr. Carter - Yes, the Constitution demands it. 

Mr. Carson.- Section 6 - except as otherwise provided in the Constitution, the state 
shall never contract any debt for purposes of internal improvement. This was adopted 
in 1912 and the feeling of the committee then after understanding the reason for 
inserting this in the Constitution uas that we feel that this might be properly 
deleted. The words "internal improvement" mean a state improvement project such as 
a canal or a state-owned railroad, something like this and the r~ason for putting 
it in was because the state had been in the canal business. The canals were prosper
ous for about 12 years and then the railroads took over the business, so it was 
not a very attractive venture for the state. We recommended repeal, since this 
section is redundant and repeal of Section 6 of Article XII was included in the 
Article VIII proposal. Section 6 of Article XII would be repealed as part of that 
pac!;ar;e. 

Section 7 was put in in 1912 to specifically authorize the imposition of an 
inheritance tax and it permits that it may be uniform or may be graduated and it 
provides that a portion of each estate of $20,000 may be exempt from taxation. Our 
thouuht was that the section be deleted. We were advised that the legislature has 
inherent power to impose any kind of a tax so long as the Constitution does not 
prohibit the imposition. So long as it doesn't violate equal protection or other 
sections of the Federal Constitution. We also thought that this $20,000 exemption 
provision was unduly statutory as a constitutional provision. So t think that we 
thc~ght that this could be deleted as not needed in the Constitution. The scheme 
throughout is that in dealing with these tax sections that we would have either a 
schedule to Article XIII or a savings clause would be added to aake it clear that 
our purpose in repealing these was not to repeal the authority, merely to dispose 
of unneeded authorizations. 

Section 8 on the income tax is a similar provision. This was put in in 1912 
to authorize the imposition of an income tax and again they added language permitting 
an exemption of up to $3,000 a year. Julius has prepared and you have in your ma
terials a memorandum describing the important aspects of the debate in the 1912 Con
vention, on these subjects. There seemed to be no discussion on the real need. I 
think they were assuming that at that time there was a need to have specific author
ization in the Constitution for an income tax or an inheritance tax, a franchise 
tax and an excise tax. These were passed really without any.debate on the need for 
the sections. They were just assuming that t~ey had to put it in the Constitution if 

•� 

•� 

•� 
they llanted to do it. That was a rather progressive convention and they were quite 
intrigued with the idea of an income tax and its graduated feature, as I understand 
from the Debates. 
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Mr. IIansfield - Did your coumtittee ever consider the possibility of deleting a 
portion of those sections dealing tIith specific dollars? 

Mr. Carson - Yes, and 1 think that had been suggested as one alternative. 

Mr. lIansfield - I haven't studied this but off hand it seems to me that it might 
be a very good thing to leave the first sentence of each section. 

Mr. Carson - I think that we were Guided in this not by any intent to change any
thinG but to try to delete from the Constitution unneeded material. Legally the 
legislature can impose these kinds of taxes. 

Mr. tlansfield - 1 see a note that there is some doubt that these taxes can be 
graduated without specific constitutional provision. 

MFs. Eriksson - 1 think it might be uise for the committee to reconsider that deci
sion if there is a feeling that authority for a graduated tax should be maintained 
in the Constitution. There is substantial doubt that the tax could be a graduated 
one if that language were not in the Constitution. He have written a memorandum on 
this, and it might be advisable not to take final action until you have considered 
this Graduated question. 

Mr. Carson - Assuming, however, that the committee did uant to delete all the 
specificity and did think it wise to include a section mal~ing clear that the power 
of taxation is in the legislature, could craduation be included7 

Mrs. Eril:sson - I am not sure that a e~vings clause would be the appropriate way 
to give i:he legislature specific power to do something, such as provide for grad
u. ted ta~~es, which might otherwise be held to be unconstitutional. 

Mr. Carson - Let us have the staff 1001: into all four of these sections and come 
back to \15 ,.,ith an itemization of our o:-tions here. 

Mr. Carser - Bruce, for your information, the judgment reached earlier is that pro
vided yO\~ didn't put a restraint on the legislature they had the inherent authority 
to enact these taxes. At the time we too:: that action, ue also felt they had the 
authority to graduate taxes but 1 unders~and now that there may be other restric
tions in the Constitution, in some of the general thingc, that raises a question 
in this Hotter. 

Mrs. !ril:sson - There are one or two other things about the income tax that we are 
working Oll. One is the question of ado:tion of federal definitions on a prospec
tive b~nis, and whether this is an unlm1~ul delegation of legislative power. 

Mr. Carson - My suggestion has been th~t the staff give us at our next meeting if 
possible a memo on our options available in dealing with Section 7, Section 8, and 
Section 10, excise and franchise taxes. Let's consider nIl of them because I think 
the same principle is involved. I don't think that any of us want to do anything 
that would cut down the taxing options t~lat the legislature has under these sections, 
but 1 may be wrong. 

The next one is section 12 which rrohibits the impooition of sales tax or use 
tax on food. This was inserted in 1936, about the time the sales tax was intro
duced in Ohio. 1 think our tentative ;~ought on this was that it should remain 
in the Ar:':icle. 
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Senator Ocasek - I would cast a dissenting vote. I don't think prohibitions on 
taxes should be in the Constitution. It would be difficult to get it out. I know 
the political implications but it isn't good to keep putting definite prohibitions 
in. It belongs in a statute, not in the Constitution. There are about 20 other 
exemptions in the sales tax which are not in the Constitution. If you follow 
that logic, we should take them out of the statute and put them in the Constitution. 

Mr. Mansfield - I would dissent from your dissent. It seems to me that just because 
you have a prohibition on one thing doesn't necessarily mean that you ought to 
follow that same idea with respect to other exclusions. 

Even though the legislature has the power to make any exclusions not 
prohibited by the Constitution, in this one the people. said_to ~he 

legislature,"You may exclude anything you please but you've got to exclude this." 

Senator Ocasek - What is the logic for exclusions being in the Constitution? That's 
what I am asking. 

Mr. Mansfield - Just to make sure that the people will control the legislature. 

Senator Ocasek - Well then I'll come back and say that there shouldn't be a sales 
tax on Bibles, for instance. On this same logic, I should put it in the Constitu
tion and fight for it to make sure the legislature doesn't tax Bibles. I don't 
want that started or we're going to have 50 exemptions in the Constitution. 

Hr. Carson.- You'll notice the words in Section 12: liOn and after November 11, 
1936•••• " Our thought was that if we "'eren' t going to make any substantive change 
we shouldn't even bother to take that clause out. In a real revision, I guess you 
would delete language like that. 

Going on to the other sections, in addition to Section 2 which we have already 
mentioned, there is Section 5a which is the provision that was adopted by initiative 
petition in 1947 prohibiting the use of any moneys collected from gasoline taxes, 
and other vehicle taxes and fees for any purposes other than highway purposes. I 
think in one of the memos that we sent around that there were mentioned the differ
ent options we have in dealing with this subject: one would be to leave it the way 
it is; I am sure there will be substantial interests who would like to have it left 
the way it is. Also some rather forceful expressions indicated, however, 

,,' 
that this is too restrictive a .limitatlon~ on how these moneys can be 

used. The point most forcefully raised is the future needs of mass transit 
of course I understand Akron is deeply into this problem. We are in Cincinnati. 
Cleveland has been and the smaller communities are going to be in it too, I am 
sure. So it would be possible either to leave the section the way it is, to add 
some additional purposes in addition to highway purposes such as mass transit or 
other transportation related functions. Thirdly) you could add a clause which would 
keep the intent of this in the Constitution but say "except as otherwise provided 
by law" these moneys should only be used for highways. Hhich would really leave 
the decision to the legislature, permit them to deviate for any proper public pur
p~8e. Fourthly, I guess you could repeal the section. Those are the options. We 
have reached no conclusion. I personally feel, however, that this section is much 
too restrictive. It was passed at a time when we had no expressway in the State'of 
Ohio, 1947, and I think something like 25% of the revenues in the State of Ohio come 
from these various types of highways and fuel tax revenues. 
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Senator Deasek - This is most regrettable that we have to ignore one of our serious 
problems, and I will tell you that I would hope this committee would at least date 
to suggest a ch~nge because the chances in the legislature are very slim. The 
lobbyists want to retain it for highway UGes. How did we 8et around it with the 
transportation center? We permitted in that research center language about mass 
transit, airplane, all kinds of stuff besides motor vehicle. It was bond issue 
money. 

Mrs. ErikGson - But the highway money is restricted to highway purposes. The trans
portation center can issue revenue bonds insofar as they have arrangements with per
sons wishing research to be done, these moneys to repay the bonds don't come from 
state taxes, but from contracts. 

Mr. Carter - Getting back to Sa, I'm not sure that if you take a judicious course 
and try to make use of the automotive moneys for mass transit that you are going 
to meet opposition. It is my understandin8 that some of the people who were respon
sible for 8etting this in the first place are receptive to that. I think we should 
take a hard look at Sa. 

Mr. Mansfield - Quite a few people in Akron during this recent campaign indicated 
their intention to vote against the proposed property tax levy on the basis that 
they were for a decent mass transportation system but didn't think it should be put 
on the property owners. So I think there is a lot of feeling that mass transit is 
directly related to automobiles. 

Senator Ocasek - Your editor of the Beacon Journal pushed me into this bill. He did 
a lot of research in Michigan--they had the same exclusion in the Constitution but 
the Supreme Court had winked the eye at it and in Michigan they are subsidizing 
mass transit. The court said that mass transit was related to motor vehicles. Our 
court hasn't said that. 

Mr. Carson - The one concern I have about using words such as "mass tra~sit" is 
that we do have many counties in the State of Ohio where people would not expect to 
be benefited by mass transit; they think of it as an urban problem. 

Mr. Wilson - ~mybe it should be in terms of improvement in transportation. 

Senator Ocasek - We did pass one, you kno\7. We refunded some of the gas tax to the 
buses--a quarter of a million dollars statewide. 

Mr. Carson - One thing I would like to asl~ the staff to do for us. Specifically, 
how much these taxes mentioned in Sa amounted to in the last fiscal yearl Secondly, 
my understanding is that most of this money has been gobbled up for debt service on 
the hightlay bonds that are outstanding. It would be helpful if ''1e knew, I think, 
whether this is all earmarked for the bonds over the next f~'1 years or when some 
of it might become available for other uses. It may be an academic thing today 
that we're talking about. I doubt there is very much available. Once you get all 
the highways built, then the funds should start to pile up a little bit. 

Senator Ocasek - There is now talk about a 2¢ gas tax increase. The first time we 
did not have enough money pledged from the gas tax to retire the bonds and we had 
to dip $20 or $30 million dollars of general revenue money to pledge for the retire
ment of the bonds! Now Director Richley says that we're losing a couple of hundred 
million dollars of federal highway construction money this biennium because we had 
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to take operating money to retire bonds. He've never had that problem before. 
Have we heard about this lately? 

Senator Ocasek - Our gas tax distribution is so complicated I have difficulty in 
figuring it out. This is the first ttme I'm aware of this happening--not having 
enough to pay the debt, so we took some general revenue money to do it. I think 
we ought to look into that. I don't want to get more debt than we can payoff. 

Mr. Carson - l~e should have some information on this. Perhaps we could ask the 
truckers, the automobile club, and other Broups that might have an interest in this 
to give us a statement. 

Senator Ocasek - As a politician reads his mail, he will agree with what Bruce said, 
that most people want their gas tax money to go for highway purposes. I am in favor of 
an amendment to it but we've got a big selling job to do in the State of Ohio. 

Mr. Carson - Are there any other questions on 5a? Section 6. I guess we touched 
on that briefly before--no debt for internal improvement. We have already acted on 
Section 6, to repeal it. 

Section 9--apportionment of inheritance and income taxes. At the time we 
were considering this, the income tax had not been passed, but there is a lot of 
talk about the problems under this section on the return of the moneys. I think 
that the options that we thought we had available under Section 9 were No. I ~eave 

it alone; Ho. 2 repeal it; No. 3 to clarify it, and a fourth one to strengthen it. 

Mr. Wilson - I'd like to make it do what the Constitution says. Instead of per
mitting the General Assembly to say that Boce of the money in the local government 
fund is n~~ income tax money instead of the sales tax money that was in there before, 
and thereby retaining more money in Columbus, I think that most interpreters would 
say that any tax on any income would fall into this category and half of all such 
created n~l money would go back to local Bovernments. Also, I still think that it's 
wrong to call the tax on corporate income a franchise tax and exclude it from this 
constitutional provision. I still think that's wrong. Local government has the 
short end of a pretty long stick, when they started substituting income tax money 
for'other coneys already coming back to local governments. 

Mr. Carson - He're starting fresh on these. I think we felt at that time that the 
very least that we could try to make it clear what was meant here. I had thought 
there were three problems in this section:· one, how must ·the money be returned? .May 
it be done in kind, or through appropriations? I feel that this is an uncertainty 
in here. Another uncertainty I thought uas whether the franchise tax based on income 
is an income tax, or isn't it? I also thought there was uncertainty as to whether 
the legislature did have the full right to determine eX8~tly whom this goes back to. 

Mr. Glander - l1y recollection is that the constitutional provision says "as provided' 
by law" and the legislature has enacted leBislation so I am not so sure that there 
is any uncertainty as to the power of the legislature. There may be some uncert'ainty 
as to statutory language. May I bring up another question? It's a question of con
stitutional language on income tax as a matter of law, whether or not a tax measured 
by income is the same as the tax upon income. The position I have taken as I ha~e 
expressed to this committee is that a tax measured by income does not technically 
become an income tax. If you want to clarify that to be measured by income is an 

• 

• 

• 

• 

• 

• 

• 

• 

•� 

1484 •� 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

7.� 

income tax, then you would have no question ~b~ut that. This is a policy matter. 
I was asked th·ia very question by the Tasl~ Force, did some research, and it was 
substantially to the effect that a franchise tax measured by income does not fall 
within the Constitutional provision. 

Mr. C~lrson - On Section 9, perhaps the cotnr.littee would like to have a staff memo 
exploring the legal problems, and the uncertainties. Perhaps }~. Glander's opinion 
could be incorporated into it. 

Mr. Glander- Yes. 

Mr. Carter - Just one last comment. I do think that we should keep in mind at all 
times that ue are writing a Constitution. We're not writing statutes, which is one 
of the problems we get into in the tax area, trying to make judgments that are 
properly statutory matters. I do think ue should not overlook this question of, 
is it appropriate for a Constitution to try to take this kind of action? 

Mr. Mansfield - In your judgment, what makes it improper? 

Mr. Carter - I would like to, if I may, read one sentence to you that I read to the 
group last night before Bruce got there. It explains what I'm talking about. In 
the Hawaii report, commenting on constitutional writing with respect to finance and 
taxation, it says "one commentator submits the problem of llhat to include in the 
article on taxation and finance is a test of one's belief in our system of repre
sentative democracy, and that those who ar~e for constitutional checks are admit
ting a lack of belief in the capacity or desire of representatives of the voters to 
establish and maintain an equitable system of financing public expenditures." Now 
in that context I think this is a basic question that we are dealing with. Is this 
kind of provision--50% should be returned to the local government--appropriate for 
the Constitution or is this something that should be left up to the legislature? 
We're talking about 50 to 100 years in the future. Will this be applicable and 
what is local government? Our local government committee is dealing with regional 
governments now. It may be that as the structure of government changes the 50% 
thing could have little meaning to reality in 50 to 100 years from now. My opinion 
is that it is appropriate for legislative judgment. 

Mr. Mansfield - You can always change the Constitution. Itls a judgmental problem, 
not an inherent problem, how many restrictions people would like to put on the 
elected representatives. We all have opportunity to vote for candidates and it is 
pure ~oincidence if he agrees with you on ,mat he votes for. So even if you may 
want to trust the legislature there may be limitations you uant to place. 

Mr. Wilson - The mere fact that, in my opinion, devious means Here found to get 
around the constitutional requirement on this return of income tax to local govern
ments further strengthened my belief that there should be some restrictions or pro
hibitions in it. 

Senator Ocasek - This takes me back to the very first meeting of this committee when 
Joe Bartunek said we should write what we feel is basically right. A sales tax on 
food exclusion. That's a statute. Earmarking a lottery for education. That's a 
statute. Dut uhy do you do those things? You want a Constitution to be accepted, 
and I take the position that I want to 'rrite stuff here that can be sold to the 
people. I try to amend it as little as I cnn in order to give some flexibility. 
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But I have to agree with my colleague. The legislature is frustrated in trying to meet 
the needs of the people of 1972 society with a 1912 Constitution. So I'm the author 
of the hybrid bond and if that isn't circucventing bonded indebtedness, I don't know 
what is. I plead guilty ~t you know these devious things are done.' We do them· ., 
publicly because we're trying to get some money in the pot and it is very difficult 
to amend the Constitution. 

Mr. Wilson - As you get closer to the people, I think you have to get more nitty 
and gritty so that a Constitution cannot be just a high statement of principle. 
State constitutions have to be a little more precise than the federal. When you 
get down to local ordinances and resolutions or parts of city charters which some
times get voted upon, they're very detailed. 

Mr. Gusgernleim· It's very unfortunate that we can't write the kind of Constitution 
that Bartunelt and I would like to see in Ohio. 

Mr. Carson" I am one, frankly, who thinks there should be some controls over the 
legislature. And as you may know from the deliberations on Article VIII, I felt 
very stronGly that the controls we have in Section 1 be there, that we just can't 
permit a totally unlimited amount of debt. I don't want the people in the room to 
think that everybody on the committee thinl~s that if we had our way that there 
would be no restrictions in the Constitution. 

Mr. Guggenheim - I wish we could just put do\'m general principles t~hich is the way 
a constitution should read. 

Mr. Glander· I hope I may be pardoned for intruding on this discussion. I would 
call attention to a case that is referred to on the second page of Research Study 
No. 15. TIle Supreme Court said that the power to tax is an attribute of sovereignty 
and in this state is included in the general legislative power which is conferred 
by Sectioh·.·l of Article II of the Constitution without limitation. Now my only 
footnote to that is if as a matter of policy you think that people should reserve 
some authority to limit then it has to be in the Constitution. If you want to 
give carte blanche to the General Assembly then you take out the limitations. 

Mr, Wilson· Our Constitution has developed over the years into a complex document 
with a number of limitations. If we had one that was nearer to the pure philosophical 
aspect, it might be easier now to keep it clear. Because we have 'so many limitations, 
I don't think that in any manner, shape or form we could sell to the general public 
a broad philosophical statement of rights. lle're going to have to come to s~e 

place in be~jeen the two, one which does include some of these limitations. 

Mr. Carson - On this Section 9, are there any other questions that committee members 
have? That they would like the staff to give information on? I have suggested to 
them that they come back to us with a memo on what the problems are with the present 
language. There are additional policy questions. You might want to repeal it, you 
might want to change it. But it seems to me that this is a policy question. I'm 
not sure that this is a staff research project. 

Shall we go on to Section II? This is the one that provides that no bonded 
indebtedness of the state or any political subdivision shall be incurred or renewed 
unless the legislation under which the debt is created prOVision is made for levying 
annually by taxation in amounts that pay the interest on said bonds and prOVide a 
sinking fund for their final redemption at maturity. You may recall that Mr. Gib~on 
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of Squire, Sanders c: Dempsey talked to us a year ago and his major suggestion is 
that we~onsidc~ repealing Section 11 or changing it in some fashion so that we 
eliminate the problem of the implied debt limit - I think it uas the Kountz case, 
which created.. theliLndirect debt.. limit when Section 11 is taken t'1ith Section 2. 
have reread some of the transcript of testimony and I don't really understand why 
a local government bond issue supported by assessments, say a S~1er assessment, must 
be supported by taxes and yet a state revenue bond is totally exempt from the same 
requirement. 

Mrs. Eriksson - Nost of the local government bonds issued under such circumstances 
are issued as General obligation bonds of the municipality even though they are 
supported by assessments. They are issued as general revenue bonds. The indirect 
debt l~it question is very complicated, and we are planning to prepare a separate 
memorandum on that. There has been some development in H. B. 475 with respect to 
this whole question of debt limit because there's now a provision that an income 
tax can be used by municipalities as guarantee. You see Section 11 does not say 
that the tn:: has to be a property tax. The income tax hasn't been felt to be avail�
able as a guarantee of bonds because of the possibility that the state was always� 
going to come in and pre¥empt that tax. H. B. 475 now makes some provision for� 
municipalities using income tax. I want to find out a little bit more about that,� 
how that will uork, and I thought I would prepare a memo for the committee on this� 
question.� 

Mr. Carson - Good. You might just make a note, if you wish, that there are two� 
other sections that really relate to the saQe subject. You have Section 2 of Article� 
XII and Section 11 of Article XII and then you have Article XVIII and Article XIII,� 
I believe. There are other sections dealing uith the legislature's power to deter�
mine what taxes and what debt local municipalities may have.� 

Mrs. Eriksson - That is correct. Debt is regulated by statute. This is the indi�
rect debt limit which means that there's also the ten-mill limitation regardless of� 
what the lecislature says.� 

Mr. carson - I think one of the recommendations is that we might consider repealing� 
Section 11, and then Article XIII, Section 6 uill permit the regulation of municipal� 
debt. It provides that the General Assembly shall provide for the organization of� 
cities and restrict their power of taxation, borrowing money, contracting debt and� 
loaning their credit. One suggestion had been that we might repeal Section 11 and� 
incorporate in Section 6 of Article XIII something like we did in our Article VIII� 
revision requiring the legislature when it creates debt to provide for its repayment.� 
That's what Section 11 does. It requires that when debt is issued you've got to pro�
vide for its payment. So if you repeal Section 11, you may 'lant to retain that� 
theory but you may want to put it over into another section.� 

Mrs. Eriksson - The concept of there being a constitutional requirement that local� 
government has to provide for repayment would strengthen local government debt.� 

Mr. Carson - But if you do just repeal Section 11 you might put that in in a more� 
appropriate place.� 

Mr. Carter - I thought it might be helpful to bring us back to llhere ,~e were, by� 
reading Mr. Gibbon'S comments on Section 2 and 11: "The restrictive impact of� 
Sections 2 and lIon financing capabilities of various Ohio subdivisions is a cur�
rently pressing problem. Taken together, the two sections amount to an overall� 
debt limitation to be serviced by the ten-Qill limitation. Accordingly it has been� 
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impossible .to finance viable and much needc,l self-supportinG projects such as 
sewer and lUlter facilities because of the remote possibility that taxes required 
to be provided by Section 11 might at some future t~e be levied to pay debt service 
charges on the bonds and that such taxes could rot be levied within the ten-mill 
limitation.: 1 That I s the problem that he '018S talking about. He goes on to refer 
to Article XIII, Section 6 and Article XVIII, Section 13 and he concludes that the 
General Assembly has specifically exempted the financing of self-supporting facili
ties from the municipal debt limitation but the 10 mill limitation has frustrated 
the will of the General Assembly and blocked a substantial number of feasible pro
jects. I think that's a pretty good summary of the problem that we are dealing with. 

Mr. Carson - I think a memo on this will be very helpful, including Section 2 of 
Article XII, Section 13 of Article XVIII, and Section 6 of Article XIII. They are 
all related and it would seem to me that if ue want to do anything 'ole might want 
to put them into one section. 

Mr. Mansfield - Our chairman mentioned the fact that Section 11 of Article XII was 
the section requiring a sinking fund for retirement of principal and yet to go back 
to Article VIII, Section 7 so there must have been some reason why they had two 
different sections and it is not apparent on the face of the language. 

Mr. Carson - Let me go to one other question that doesn't relate to a section, the 
question of pre-emption. We had discussed this at some lenGth. 

Mrs. Eriksson - We are going to prepare a memo on pre-emption. 

Mr. Carson - The present Constitution does not, as you all know, include any provi
sion with respect to the pre-emption question when the state levies a tax whether 
the local governments are prohibited or not from imposing the same kind of tax. It 
is somethinG that has come from case law from the Supreme Court, and I think we 
thought we should investigate whether or not we should try to write a pre-emption 
clause which uould make it clear without having to rely on court decisions what 
the state policy should be. I don't think we had reached any conclusion but we 
felt we should examine the subject to see whether it would be a proper thing to in
clude or recommend. So we are going to get a memo on this subject. 

Sena tor Ocasek - How would you write this? 

Mrs. Eriksson - I think the proposal would be a statement in the Constitution either 
making it clear that when the General Assembly enacts the tax it does o~does not 
pre-empt local governments from using the same tax, or saying that the General As
sembly must specify whether it intends to to pre-empt. It wouldn't deal with spe
cific taxes. 

.. . 
Mr. Glander - The General Assembly has the power at any time to say in a specific 
piece of tax legislation that nothing herein contained shall pre-empt the power of 
municipalities from levying a tax. They did exactly that in the income tax law 
that was passed. 

•� 

•� 

•� 
Mr. Carson - And it also has the power to prohibit local governments from using a 
particular tax source. • 
Mr. Glander - There are two specific provisions, you mentioned one.of them·a. 
moment ago, 
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in the Constitution. But this other, which you have correctly designated as a 
judicial statement, is the case of Zielonka v. Carrel,in which the Supreme Court 
enunciated the doctrine that when the General ~ssembly enters a particular tax

• field then by inplication municipalities were precluded from the field. But there 
have been a variety of reasons expressed in the decisions. It came dOl~ finally 
in the Toledo case to the simple question of l1hether or not there l-laS legislative 
intent. That is the basis of the doctrine. The General Assembly can always nega
tive its intent to pre-empt. 

• Senator Ocasel~ - Are you telling me that if the legislature didn't pre-empt the field 
that there are court cases that say when the legislature does enter the field they 
do automatically pre-empt? 

Mr. Glander - That is the case. 

• Senator Ocascl~ - I think we better do something about that. Give me an example of a 
case where the legislature entered the tax field and the court inferred that was 
pre-emption. 

Mr. Glander - The most recent is one in l~hich Youngstown sought to levy a consumer 

• utility tax. TI1Qt tax was knocked out by the court on the grounds that the state 
had entered the field by enacting the public utility gross receipts tax and offered 
a kind of twisted argument to the effect that, having levied a sales tax and egempted . 
public utilities, the General Assembly intended the gross receipts tax to occupy the 
field. 

•� Mr. Carson - 11ere the income taxes on the municipal level litigated?� 

Mr. Glander - The Toledo case was. There the issue was, since the Constitution said 
that the state could levy an income tax, did the constitutional provision pre-eMpt 

• 
the income tax for the state even though the state had not actually levied such a 
tax? The Supreme Court said, in that case, that, until the state levied the tax, 
there was no pre-emption. The important point is that the doctrine of pre-emption 
rests primarily on legislative intent. 

Mr. Carson - The legislature can always make it clear, either way. 

• 
Mr. Glander - And they did so in this latest tax legislation. There has been much 
dispute about the doctrine but there it is.t 

Senator Ocasek - If the legislature means to pre-empt I think they should say so. 

Mr. Carson - lIe l~ill receive a memo on this subject. He have a local govermnent 
conunittee which is very much interested in the things we are talldng about here 

• and there may be a conflict of jurisdiction, especially when we talk about Section 
2 and the indirect debt limit. We should thinle about whether ue have a joint meet
ing or meetincs with them; whether we first cet our minds in order and reach some 
tentative conclusions before meeting with them. Dick, I wonder whether you have 
thoughts on hO'1 it should best be handled? 

• Mr. Carter - I think it would be much better if this conunittee were to take the 
initiative, possibly even make some recommendations, and then to have a joint meet
ing with them. That would be better than trying to do the brainstorming together-
it would be better to get input from them when we have some specific ideas of our own. 
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Mr. Carson - 110,"1 deeply have they gone into the financing? 

Mr. Carter - Very little. Their principal activity at the moment is trying to deal 
with structure of local government. 

Mr. Carson - Going back to Section 2, which l7C have avoided so far, there are a 
number of problems in that section. Some minor ones, you will notice. Inthe 
middle of the paragraph are references to bonds out.anding in January 1913 and we've 
been advised that that part could be repealed, without making a substantive change 
in the Constitution. The last part of Section 2 contains the laundry list of ex
emptions. l1hen you read the section, if there is any desire to amend it at all, 
it seems to me that the order of all this might be changed. It would read better 
if the last part of that section were really at the beginning of the section. Keep 
this in the bac!:: of your mind, and I think the memos we sent out last fall describe 
how it might be rewritten, to make it flow more logically. 

The four najor substantive aspects of this section revolve around the 10~ill 

limit (the 1% limit), the meaning of "true value in money", the uniform rule, and 
the exemptions. It has been suggested that the exemptions have been carried to 
some extreme in Ohio. In some of the materials which you received, there were some 
materials on exemptions, including a copy of a l~estern Reserve Law Review article 
proposing that exemptions be el~inated completely. We also have data from the .. 
OPEC and from the Board of Tax Appeals on the extent to which exemptions have in~ 

creased, and the amount of money we're talkinc about. 

The chairman introduced Mr. Edwin Ducey, Chief of the Division of County Af
fairs of the Board of Tax Appeals, to join the committee and make same remarks 
about Section 2, indicating the problems and how severe they are. .. 

Mr. Ducey - l1ith respect to the problems ,"7ith Section 11 and the indirect debt 
limit, perhaps some history would be valuable. We operated in Ohio for many years
after the adoption of the 1851 Constitution and until 1911·-l~ith an assessment 
system that required all property to be taxed by uniform rule, but the rate varied 
from taxing district to taxing district. l7e also had decennial appraisals during .. 
that period of time. The~e was no constitutional limitation on tax rates. In 1910, 
Ohio adopted its first statutory limitation--the Smith 1% Act. During that ttme, 
and until the Griswold Act of 1922, the bonds that were issued were term bonds. and 
you had a sinldng fund which meant that the subdivision was supposed to levy suf
ficient money and place it in the sinking fund each year to retire the bonds at 
maturity. This led to some confusion in the state and in the political subdivisions • 
because this often didn't happen, and led to refunding the bonds, etc. The city 
of which I was once city manager, for example, issued bonds for street tmprovements 

and the streets were worn out and many times the original cost spent in repair 
befote the bonds were due, and. the amount had not been accumulated to payoff the 
bonds. So with the adoption of the Grisl'101d Act came to a time iii our history 
where we can only issue serial bonds--they must be retired in substantially equal • 
annual or seci-annual installments. At the same t~e, we adopted the Uniform Bond 
Act which specifies the maximum maturities for various types of municipal bonds. 
What we are talking about in this Portsmouth v.,:Kountz deeiLsion in connection '""With 
Section 11 of Article XII is this: in 1934 l1e adopted a constitutional amendment 
prOViding that no property taxed according to value shall be so taxed in excess df 
1% of its true value in money--which is the present provision. At the same time .. 
the legislature has consistently and more recently has upped the debt limitations. 
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In the. Portsmouth v. Kou'"'rz decision. it'. 129 O. S., the Court said that when you 
adopted a conotitutional limitation on the rate, at the same time you adopted an 
implied limitation on indebtedness or the riCht to issue bonds. mlen 17e adopted 
in November of 1933 a constitutional amendment uhich reduced our tax limitation 
from 15 to 10 mills, without vote, we also adopted the first act providing for 
the school foundation program. This act brouWlt into Ohio lm~ for the first time 
a provision you presently find there in Division (D) of Section 5705.31, the statute 
providing for a minimum guarantee for subsidy. tllien we reduced from 15 to 10 mills, 
it was necessary to say how you were going to split that 10 mills up. So the schools 
conceived the idea of such a statute as this \lhich would say that each subdivision 
wss entitled to receive under the 10-mill limit 2/3 of the average amount.,it had 
levied for operations and debt service under the 15 mill limit~ Now municipal cor
porations may incur unvoted debt, according to the statute, to 4~% oftha ':1.;;'. 
value of the tax duplicate. If the total assessed value of property is $10 million, 
the city could incur debt without vote of the people to $450,000. The tax duplicate, 
which is the base, includes real estate, public utility, and tangible personal prop
erty. These are the elements on which taxes arc required to be levied by uniform 
rate. But even though that city in the example could incur debt to $450,000, but 
at the same time it (the legislature) has said that you are lUn!ted in issuing bonds 
for the acquisition of real estate, to 30 year maturity. You are limited to 25 
years for bonds for the acquisition of fireproof buildings under the Uniform Bond 
Act, Section 133.20 of the Revised Code, and the limit is 10 years for providing 
furnishings and fixtures within a public building. So suppose the bonds were 
issued for a period of 20 years, so you have $22,500 falling due each year, and the 
city's share of the inside millage is not sufficient to payoff the bonds, so the 
court has said that even though the legislature has said you may issue that amount 
of bonds, you have to look at Section 11 which says no debt may be incurred without 
levying a tax. So you do not have the ability to payoff the bonds without a vote 
of the people for a levy outside the 10-mi11s. 

The Uniform Rule is receiving the most attention presently. Park Investment 
is a common word in Ohio. It started first in about 1961 as an action by the Park 
Investment Co. in Cuyahoga County against the Doard of Tax Appeals. The contention 
of Park Investment was that commercial property in Cuyahoga County was assessed at 
a higher percentage of its market value than other classes of property. This con
tention was supported by a study of sales that had been made in Cuyahoga County 
over the years. The contention arose out of different interpretations of Chapter 
5713~ which deals with assessing real property and Chapter 5715 , dealing with au
thority of county boards of revision and the supervisory authority of the Board of 
Tax Appeals. Lhe county is the unit for assessing real property, with the exception 
of one very brief period in our history, 1913-1914. The county auditor is the as
sessor, by statute. In 1925 we adopted the llcDonald Act which requires the assess
ing every six years, rather than the previous decennial appraisal. And since 1947, 
with the YoderAct, the statute says not only once in every six years but once in 
every six-year period because you could not, in the larger counties, actually meet 
the statutory requirements of viewing and appraising and making physical inspection 
of every parcel of property, listing that property and getting it on the tax list, 
in a single year. 

~~. Carson - So you can have a three-year assessment program? 

1~. Ducey - Yes. The Attorney General has ruled, however, that you cannot have 
continuous appraisal in Ohio. Some years ago, Summit and Lorain counties talked 

about a continuous appraisal program, and the Attorney General said, in a 1950 
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opinion, that you may not have continuous appraisal. The auditor is charged with 
the duty of aprraising property, and the Board of Tax Appeals simply is the agency 
to prescribe the rules. After the auditor hus assessed, and the county board of 
revision has reviewed, as the final act in the assessment process, the Board of Tax 
Appeals has before it annually an abstract of the real property by four major classes. 
Not classes established by the Constitution or by statute, but classes established 
only by the rules of the Board and only for their convenience--they are agricultural, 
industrial, corncercial, and residential property. Down through the years, the 
Board of Tax Appeals has required each county auditor, at the end of each sexennial 
reappraisal, to submit what is called a tentative value or a full value abstract. 
During all this time, the Constitution has presumably required full value assessing. 
The courts have said this repeatedly; but never in the history of the state except 
in the early 300 during the depression has property actually been assessed at its 
full value, and then it happened only because property values dropped faster than 
the county auditor could reappraise. Back in about 1926, most property was assessed 
at approximately 75-80%. As late as 1943, the Board of Tax Appeals was using as a 
base figure, 00% of the 1940 reproduction costs of property as the level from which 
you are takin~ off to determine value. The real conflict arises from this thing of 
assessing property on the one hand and the equalization function of the board on 
the other. It has been the Board's contention that once the auditor has made the 
appraisal, by vieuing each parcel, and applying: to that a uniform percentage of 
value, it was not the function of the Board of Tax Appeals, when the auditor submits 
his list of value, to require him to make fundamental changes in that list. Some
times they do require him to make changes if they feel he has not done his job-
for example, if the auditor comes in with his list and doesn't shm~ any new con
struction, the Board of Tax Appeals would assuoe that he hadn't done his job 
properly, and that occurs once in a while. 

What the court said in the Park Investment case was that the value of real 
property was the price it would ordinarily bring in the marketplace between a 
willing buyer and a willing seller, neither being compelled to buy or sell. So 
you substitute market value for all the other factors which have been considered 
in valuing property, such as income-producing ability_ The farmer contends, and 
has contended for some time with a great deal of merit, that the economic value 
of an acre of land is the ability to produce so many bushels of corn or wheat or 
soybeans, and that is very different from the market value today. In the first 
Park Investment case, however, Justice Matthias says that at no pointin the Consti
tution can you find anything about assessing according to the use of the property. 
It's the value of the property. The court has also looked the other way for many 
years as far as full value assessing is concerned. So through the years, the Board 
of Tax Appeals has been attempting to do what ue think the court has said with re
spect to Section 5715.24 of the Revised Code--the annual duty of the Board of Tax 
Appeals. Parcels of property are assessed by oany different individuals and many 
different appraisal companies throughout Ohio. The board was proceeding to give 
those counties different percentages dependinc on what studies showed was the 
sales-assessoent ratio in that county. Now if a county comes in at 80% of value 
and the ratio the BTA was seeking was 32%, the Board would say to apply 
40% to that 00% assessment, and you achieve 32% of true value. it was a mechanical 
way of shortcutting the process. They could have said to that auditor, you go back 
home and change the value on each card for each parcel to full value, and then . 
apply 32% to the value, but this was a shortcut way of doing the same thing. Always 
the BTA had in mind the equalizing of assessments at a unjform percentage of true 
value. • 
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lIr. Carson - You're talking about. the CCIl"1ty agnx~at.e. .. .are you not? 

iIr. Ducey - That's the only area in which the noard of Tax Appealv has direct author
ity. In the abstract the only thing the Board sees is the value of land and buildings 
in the four classes it has established. There is nothing to sho"7 the value of an 
individual parcel of property. The board did not see as its duty requiring an annual 
change in values, but that's practically what it's come down to now. 

Senator Ocasek - The reason I voted for S. B. 455 is because you can't do what the 
court wants the auditors to do overnight. He have 4J2 million parcels in Ohio, 
and they cannot all be reappraised at the same tine. S. B. 455 was designed to per
mit these judicial decisions to be implemented. 

llr. Ducey - No one quarrels with the court or the interpretation of the Constitutionu 

l7e all agree that the Constitution requires uniformity. The only question is, how do 
you achieve it? llere we are talking aboug C3 counties and 88 county auditors with 
different personnel, some of them highly trained and others not so highly trained. 
llith different anounts of money which is raised locally and deducted from the subdi
visions. There is not money or time, as Senator Ocasek has said, to go in and make 
an actual appraisal of all properties at once. It's hard enough to do it in a six
year period. To do it annually or bring about annual changes, for example in Cuya
hoga County where you are talking about 1/2 million parcels, is impossible. Following 
S. B. 199, of the last session of the General ~ssembly, the Board was brought into 
court on a contecpt charge but the court held that it was not guilty of contempt be
cause it was following the statute. That is l'Ihere the BTA is in a bind--the Supreme 
Court has said that it is a creature of statute and must follal'1 the mandates of the 
General Assembly. On the one hand, the General ~ssembly says defer following the 
Court mandate, and on the other, the Court says you must follow the constitutional 
rule of uniformity. So the questicn for the Board is which to follow? Originally 
the Board filed ootions in the Supreme Court for further instructions, feeling that the 
contempt proceeding was a continuing action. The Board had taken the first step by 
the adoption of new rules. But that in itself, until it was carried to conclusion, 
and abstracts filed with the Board, would not relieve the Board of contempt. The 
Court said this '1as not an adversary proceeding, and would take no action because 
there was no cane before it. So on August 11 the Board received an abstract from 
Scioto County and proceeded to approve that abstract under the provisions of S. B. 
455 knowing that agricultural property was assessed on its sales-ratio on a different 
basis from residential, commercial, and industrial. The auditor testified that some 
portions of his agricultural property had been assessed on the basis of current use, 
which the legislature had also included in S. B. 455. Now the Park Investment Company 
has again gone into court claiming the BTA is in contempt. The contention is, do you 
follow the constitutional provision and require everyone to come to current market 
value for the tax year 1972 and apply 35% which the Board has adopted in its rule as 
taxable value, or do you follow the provisions of the legislation which would re
quire 13 counties, those appraising effective for the tax year 1972 to corne to current 
market and then apply 35%, and the others would be spread out over the six-year period 
for reappraisement? Nothing has been done to change the cycle. Now the concern of 
the BTA is, what are local governments going to do in this interim period? Abstracts 
should be approved, they are required to be prenented to the BT~ on the first Monday 
in August and we are sitting here on the 25th day of August with only one abstract ap
proved. Even if the Court acts '-lith all speed there will be a great delay. 
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lir. Carson - Ap~arently S. B. 455 permits consideration of current use in assessing 
property. Is there judicial sanction for that? 

Hr. Ducey - To the contrary, the Court said, the first ~ case, that there is no 
provision in Ohio's Constitution for assessing property according to its use. There 
is a long line of decisions, in which the Court has said the same thing--that value 
means current market value, and that there must be one uniform percentage applied 
to all property. So the BTA has incorporated this concept in its current rules, 
"hich may not be in conflict with the statute. The problem is that the BTA can't 
follow the statute and at the same time follow the Supreme Court's interpretation 
of the Constitution. 

lIr. Carson - What basic benefit is there to the uniform rule as between counties? 
~hy do we care in Hamilton County whether we are assessed at 40% or 60% of market 
value, and Cuyahoga assessed at a different percentage, unless you are talking about 
a state-levied tax? 

Mr. Ducey - Because the value - the tax duplicate as it may finally be determined 
to represent value --is used as the basis for a formula in so many different areas, 
such as local government debt, and the school foundation payments, and the local 
government fund. The formula for allocation of the local government fund from the 
state treasury back to the county, as the distributor of the local government fund 
within the county, 75% of the fund is allocated on the basis that the value of the 
municipal corporation duplicate bears to the value of the municipal corporations in 
the state. Statutes are full of similar allocations. 

About tax rates--I think it was mentioned earlier that the 1% limitation is 
not as restrictive as might be thought. In the Carney case, the Court made clear that 
the legislature could, if it saw fit, so long as you were assessing at fractional 
values, change the statute to provide for a different rate limitation. 

~~. Carter - So the 10-mill limitation based on taxable value is a statutory act. 

}~. Ducey - Section 5705.02 defines the 10-mill limitation, and that is the only 
place it is defined. The 1% limitation of Section 2 of Article XII has been inter
preted as being a 10-mill limitation and everyone accepts it that way. But the 
Court has said that the 1% is 1% of true value and that, 1f you are going to assess 
at something less than true value, you can change the 10-mills. By statute now, you 
may not exceed 50% of true value for taxable value. 

I am heartily in favor of the Uniform lule--I think it is there and everyone 
understands it. He have all seen the results of Hinnesota's experience with classi
fication, and I would not be in favor of emulating that here in Ohio. 

Another area you touched on was exemptions. To me, that portion of Section 2 
which says that laws may be passed providing for the exemption of some specific 
things also says "without limiting the power". He had a situation ''Ihere a religious 
organization held a tract of land but had no building on it, and the Court held that 
tract of land to be exempt even though the Constitution says "houses of public wor
ship'! The Court said that language was not a limitation on the General Assembly, 
but merely an enumeration of the areas in which they could pass laws. One case not 
so long ago in the northern part of the state involved a hospital which had a lot 
entirely removed from the hospital on which they operated a parking lot, from which 
they obtained revenues of $16,000 or $20,000 a year, but it was exempt as a charitable 
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purpose. Exemptions have already reached the level of $5 billion t and that value 
is not truly indicative of the true value of that property, because once property 
is removed from the tax list and placed on an exempt list, auditors view it but they 
tend not to spend much time determining whether or not it has increased in value 
because they know it is not going on the tax list anyway. They simply carry it at 
the same value as long as it is used for the exempt purpose. On Table 724 which you 
have been given you'll see that this year t in one county, 807. of the property is 
exempt. That table shows the total taxable value and the exempt propertYt and you 
can see which counties have much exempt property. In Franklin County it is high, in 
Greene County it is high because of Wright-Patterson Air Base. In Pike County, the 
exempt property is so high because of the atomic energy plant. This exempt list does 
not even include roads. highways, right of way. The Ohio Public Expenditures Council 
has taken this material and recapped it in an interesting manner to show that, in a 
10-year period exemptions rose 74% while-taxable value rose 38%. The reason for this 
is liberalization of the traditional exemption requirements by court cases and also 
by statute. In one case the Court said that when the Constitution and the statute 
said the exemption should be for a house used exclusively for public worship, it 
really meant "primarily." Many cases come up in connection with rest homes and nurs
ing homed. In one case. in order to gain admission, a person had to contribute a 
large amount of money, something like $20 t OOO and then there was an annual payment 
after that. The statute provides that a certain percentage is supposed to be chari
table in order to gain exemption. I wonder what the view is of those who make those 
payments if they 'Jere told that they are objects of charity? Another thing is parking. 
If a charge is made for parking the car and it produces revenue t I do not see how the 
legislature can say that this is a governmental function. The parking of a private 
motor vehicle for a fee. regardless of ownership of the property, should be subject 
to the same tax treatment. In several cases the Court has said that the parking of 
motor vehicles is a proprietary function. And yet, the parking under the State House, 
the legislature says this is a governmental function. It's governmental if you park 
it in a hole in the ground and proprietary if you drive it up a ramp--it doesn't 
make sense. If you're going to make that provision with respect to exemptions have 
any meaning, you're going to have to put prohibitions in there. Instead of saying 
"toJithout limiting the general power" you're going to have to say "no law shall be 
passed permitting exemptions" if you want any restrictions. You should decide what 
services are of such value to your community that you want to extend to them the 
privilege of tax exemption, and then make that stick. 

Mr. Carter - I understand that you think the exemptions should be tightened and that 
you would retain the uniformity rule and not permit classification. How about the 1%1 

Mr. Ducey - That limit was adopted by the people back in 1933 and I think every single 
one of them feels that we have a lO-mill limitation, and as a citizen I would leave 
that alone. 

Mr. Carter - How about true value? 

Mr. Ducey - I would also leave that alone. The only problem is how we get to it as 
quickly as we should. 

~~. Carson - I gather that, with respect to valuation of property, the legislature 
not1 th inks that SOT:le measure other than va lue can be app lied. 

Mr. Ducey - In S. n. 455, the legislature has indicated that property can be assessed 
according to its current use, which abandons the concept of assessing according to 
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market or true value, at its highest and "elllt probable use. 

Mr. Carson - When we talk about classification, are we talking about tax rates? 

Hr. Ducey - No, l1e are talking about classification of property. He have classifi�
cation of personal property in Ohio, since the uniform rule applies only to real� 
property. We are unable to set the level of assessment at a different percentage of� 
true value for different types of real property, as is done in Minnesota. With re�
spect to exemptions, at the present time, if ownership of property is in a person� 
or organization that might be entitled to exemption if property used for that purpose,� 
the property may be exempt even though it is being used for another purpose. I� 
would look to the actual use of the property to determine exemptions, and not the� 
ownership. Also, the system of remitting taxes which are a lien on the property� 
when it is acquired by a tax-exempt organization is bad because local government is� 
dependent on those taxes.� 

t~. Mansfield - Is that so bad, if the organization was entitled to the exemption� 
from the beginning?� 

Hr. Ducey - I think it is incumbent on an organization entitled to an exemption to� 
make application immediately, and not wait 10 years and let the taxes accumulate on� 
the property without bothering to claim the exemption. Even governmental agencies-�
the state and cities--are guilty'of acquiring parcels and not filing applications for� 
exemptions.� 

Mr. Mansfield - How about a hospital which operates a parking lot? Do you think that� 
should not be exempt?� 

~~. Ducey - If the parking lot is in conjunction with the hospital and necessary for 
the use of the hospital, then I think it is entitled to an exemption. But if it is 
separated, and produces revenue, I do not think even a municipal off-street parking lot 
should be exempted. Otherwise, you are shifting too much of the burden to others. 

Mr. Mansfield - A patient in a hospital may pay $60 a day or so to be there. Does 
he consider himself an object of charity any more than the patient in a nursing or 
rest home who has to pay such a substantial fee to get in and stay there? 

~~. Ducey - No, he does not. However, I think that we are always going to have some 
sort of exemptions for hospitals, particularly if they are publicly-owned or non
profit, because they render a certain amount of charitable services, and we feel that 
they are necessary for the community. But I do not think this should be extended 
any farther than necessary. Otherwise, the power of the legislature to grant e~emp
tions, unless you limit it with a constitutional provision, will enable more and 
more property to be exempt, and we already have a substantial problem in this area, 
I believe. 

l~. Carson - I would like to pose a question about another aspect of this problem. 
A family who live dOl~ the road from me have been truck farmers all their lives, but 
the increase in the value of that property because of the encroachment of residential 
areas nearly has forced them to sell all but a small tract. Is this good policy? I 
gather you, through the Board of Tax Appeals rules, have some sort of classification 
system. .. 

Mr. Ducey - That is for identification purposes only--only to give us an idea of the 
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purposes to which property is being used. T~~ SaLle measure--market value--is sup�
posed to be used to assess all property. I think that if you do give consideration� 
to use of property as opposed to value. it opens up too many problems.� 

tire Carson - It seems to me that there is something wrong about assessing the land� 
at $3,000 an acre because that is what the man could get if he sold it, when he is� 
actually only using it for a purpose which is about $500 an acre.� 

l~. Carter - But it's his choice. 

Mr. Mansfield - Perhaps it's similar to this: Suppose you own 10 shares of Ohio 
Edison common. Every day that you don't sell that stock, you buy it. If you don't 
sell, you've decided to keep it. The same way uith that farmer. He wouldn't go 
out and pay $3,000 an acre, and yet that is really the decision he has made by not 
selling. 

Mr. Carson - But he has lived there for 50 years. Perhaps I am sentimental. 

~~. Ducey - How about a site like the old Deshler hotel site? We had one farmer 
come to the BTA who was appealing his assessment who was asked the question of 
~hether that site should be assessed as agricultural land if you plant corn on it 
and he said yes. You know how foolish it is to contend that if you plant a few rows 
of corn on that site you'd have agricultural property. But talking about value, 
if you viewed that site, and considered the size of it for a parking lot, you'd say 
that anyone would be out of his mind to give 1/2 million for that site and expect 
to recover it from parking fees and yet we know that fighting in the courts in 
Franklin County right now are two different individuals seeking to pay $2 and l/2 
million for that same corner. And I know of one case where a man has a narrow strip 
along a road and he has refused an offer of $10,000 an acre, and yet this strip of 
land is separated from a field where they're raising hogs and corn only by a wire 
fence that you can step over. That contributes to the value of that man's farm. 
Presently, there's no ingress or egress, but when the price gets right, there will be. 

~~. Carter - You're asking a fundamental and difficult question about the rights of 
an individual against the rights of society, and that's the most difficult kind of 
question to resolve. If you follow that reasoning--assessing the land at $500 in
stead of $3,000 an acre because the owner chooses to farm on it instead of selling 
it for development--you are disrupting the orderly use of land by society. Assessing 
does put pressure on for the proper economic use of the land rather than for what . 
the individual chooses. 

Hr. Carson - One problem is that, in the past, in many counties, there has been 
recognition of use by the assessment process, and, although the Constitution appar
ently does not permit that, the recent pressure to change is bringing a crunch now 
to these people. 

The chairman thanked Mr. Ducey for his contributions to the committee delibera
tions. 
Representative of the 
League of Women Voters/- In the new Virginia constitution, a provision was inserted 
permitting a local jurisdiction to reduce an assessment on an individual appeal from 
market value. This places the burden on the jurisdiction which will lose the tax 
revenues. 
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Hr. Glander· I, too, would retain the uniform rule and the 1% limit and the true 
value concept. But I agree that the exemption problem is becoming a great one, due 
to legislative action and court interpretation, and probably needs some attention. 

Hr. Carson - We do have classification in Ohio uith respect to personal property 
and I wond~r why there is such a difference of opinion about classifying real 
property? 

Hr. Glander - We have to go back to the report of the cODlllittee headed by Senator 
Robert A. Taft bacl~ in the 30s when the question came up. Insofar as intangibles 
mls concerned, assessing them on the same basis as other property uas a farce. They 
'(Jere driven into hiding and they were driven out of the state. 

t~. Carson - Are they being reported now? I have heard that they are not. 

Hr. Glander - It's largely a state function nO,(-1, and I don't agree '(-lith the conten
tion that intangibles are escaping tax in Ohio. The process of assessing intangibles 
has been vastly improved since taken over by the state. The proposals in the Taft 
report with respect to tangible personal property uere in recognition of the com
petitive situation between Ohio and other states. The percentages chosen for taxing 
manufacturing and other personal property were chosen in light of that competitive 
situation. They did something else--by using as the base the depreciated value, 
you don't guess but you take what's on the books. 

Hr. Carter - Do you have any views about the use valuation provision in S. B. 455? 

l1r. Glander - I think it was a mistake and has opened up a number of legal questions, 
but .1 can understand how it came about. It was done for agricultural purposes. The 
ver~n of that that pasled doesn't require valuation on the basis of use, but just 
says that the assessoI' .hall take that into account. 

In the Park Inves~ case, the sole criterion of value is market value-
'(,hat a willing buyer uould pay a willing seller. In an earlier case, the ~ti.£!!l: 

Steel and Wire Co. case, the Supreme Court specified a n~mber of factors and said 
that these and all other relevant factors must be tak~n into account in determining 
the meaning of true value. In a dissenting opinion in the Park Investment case, 
Justice Gibson said that he thought the Court was making a mistake to tie this only 
to market value and ignore the earlier opinions saying that "all other relevant 
factors"fihould be considered. There is a philosophical conflict bet't-leen those two 
decisions. But you can come back to the same place by saying that you arrive at 
market value by tllldng into account these other fllctors. 

Brs. Eriksson - This is truer with respect to commercial and industrial property 
than agricultural or residential, since it is more difficult in those cases to de
termine market value on the basis of a willing buyer and a willing seller. There 
may not be a market for some property. 

~lT. Carter - Goin~ back to the farmer problem, the difficulty of it is that a use 
assessment enables the farmer or a land development company to hold the land for a 
long period while it appreciates in value and then reap a tremendous profit when it 
is sold. Is this appropriate? 

1~. Nemeth - Could you have some sort of a good faith test? 
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Hr. Carter - These have been tried. 

• 
Hr. Carson - I think the use to which the property is put may be relevant ;in de
termining taxation, because one theory of taxation is that it should be according 
to the benefits received from the governmental entities collecting the tax--! doubt 
if the farmer uses the services of the government to the extent of the land develop

.' 
er. 

t~. Carter - But isn't one answer to that problem increasing reliance on the income 
tax and less reliance on property taxes? 

The meeting was adjourned, after agreement that the meeting on September 22 
would be devoted 
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to a consideration of Section Sa. 
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Ohio Constitutional Revision Commission 
Finance and Taxation Committee • 
September 22, 1972 

Summary of Heeting 

The Finance and Taxation Committee met in House COl1lDittee Room 7, at the State 
House, Columbus, at 9:30 a.m. on Friday, September 22, 1972. Present were Chairman 
Carson, and Messrs. Guggenheim, Hovey. Mansfield and Wilson, members of the committee, 
and Mr. Nemeth of the Commission staff. 

Mr. Carson announced that the purpose of this meeting was to receive testimony 
and written statements in regard to Section Sa of Article JII, which prohibits the 
expenditure of moneys derived from fees and taxes relating to the registration, oper
ation or use of motor vehicles, and motor vehicle fuels, for other than highway or 
highway-related purposes. Mr. Carson pointed out that this provision was adopted 
by initiative petition in 1947, and became effective on January 1, 1948. 

Present to make oral statements and present written test~ny on behalf of their 
respective groups were Mr. Langdon D. Bell, represe~ting the Ohio Motor Bus Associa
tion; Mr. John Paul Jones, representing the Ohio Public Transit Association; and Hr. 
Herle Paul. representing the County Engineers Association. The committee also re· 
ceived a letter on the subject dated September 14, 1972 from The Honorable J. Phillip 
Richley, Director of Highways, and a copy of a resolution approved on September 18, 
1972 by the Standing Highway Committee of the County Commissioners Association of 
Ohio. Both the above letter and resolution oppose repeal or modification of Section 
Sa, in substance on the ground that, in the vimi of the Director and the County Com
missioners Association, there are not sufficient highway-user revenues to support 
the highway program in the state, either on the state or local level, at the present 
time. 

The committee also received written statements from the Ohio State Automobile 
Association, the Ohio Contractors Association, the Ohio Public Transit Association 
and the Ohio Trucking Association. All of these, with the exception of the state
ment of the Ohio Pub~ic Transit Association, oppose modification or repeal of Sec
tion Sa, and are referred to later in this summary. 

Mr. Bell, at the outset of his presentation, stated that the Ohio Motor Bus 
Association, which represents about 50 companies constituting the majority of pri
vately owned inter-city bus lines in the state, opposes any change in Section Sa 
because, in its view, the provision (1) is more valid and applicable today than it 
was in 1947 and (2) any amendment of this constitutional restriction would have an 
adverse effect upon the inter-city bus industry and the public it serves. Mr. Bell 
said that the basis of constitutional provisions is that they embody something so 
fundamental and enduring "that they should not be subject to the elasticity of a 
legislative body--all too ready to respond to the popular, albeit fickle, whtms of 
their constituents." Mr. Bell pointed out that presently available highway-user 
revenues are inadequate, as evidenced by a proposed two cents per gallon increase 
in the fuel tax (in S. B. 561). He expressed the fear that the diversion of any 
part of highway-user revenues would necessitate even further increases in fuel and 
licensing taxes, which would result in substantial curtailment in what is the only 
available public transportation in many parts of the state, and seriously jeopardize 
the existence of the inter-city bus industry in Ohio. In answer to a question by 
Mr. Carson as to whether he would object if Section Sa were amended to permit sub
sidies to the inter-city bus industry, Mr. Bell said that although he would like to 
see some subsidy--somehow--he did not believe Section Sa should be touched. 

1500 

•� 

•� 

•� 

•� 

• 

• 

• 

• 

• 

• 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

2. 

In response to a question by Mr. Hovey as to whether he meant that if $50 
million dollars, l'1hich is the equivalent of one cent of the present gasoline tax, 
'1ere diverted from highway purposes, there would be no more inter-city bus trans
portation in the state, Mr. Bell said that "once the seal is broken. 1I it is impos
sible to measure the effect upon the transportation industry of the state--partic
ularly the segment of it which he represents. 

In response to a question by Mr. Mansfield as to the financial condition of 
most of the members of his Association, Mr. Bell said that the inter-city bus in
dustry could not afford to pay a penny more to replace diverted funds as, at the 
present time, it would cease operations were it not for charter revenues, which are 
used to subsidize money-losing scheduled routes, none of which can be dropped with
out approval by the P. U. C. 0., which has refused several such requests in the past. 

The next speaker was Mr. John Paul Jones. He stated that the Ohio Public 
Transit Association represents 22 of the approximately 66 bus-operating public transit 
corporations in the state. He said that his Association finds no fault with the 
highway-funding programs of the past, which were a creditable example of government 
responding to a public demand. However, he said, the Association does suggest that 
this funding process may now be obsolete. The public has new concerns now, he said-
like the "enert;y crisis", the pollution problem, and traffic congestion. He said 
that problems such as vehicular congestion, or the problems of those who are too 
young, too old or too poor to own automobiles, could be alleviated by attractive 
and modern mass transportation systems. He stated that his Association believes 
that taxes related to the automobile are, in reality, taxes related to transporta
tion, and that government should be free to consider the entire subject of transpor
tation as a single public function, and be free to use those funds to meet public 
needs, as determined by responsible administrative bodies, and that the inflexible 
limitation imposed by Section Sa hinders the administration of a sound transportation 
policy in Ohio. He pointed out that many who are involved in the automobile industry 
now advocate the use of federal highway trust funds for public transit purposes. 
To be successful, public transit needs a source of tax revenue, he said, just as 
personal transportation needs such a source. The Ohio Public Transit Association 
believes that transportation tax revenues are a logical source--more so than real 
estate or income taxes. Public ownership is not the solution, he suggested. The 
real need is for tax support to meet transit operating expenses, he said. He con
cluded that the rigidity of present Section Sa will lead to serious transportation, 
environmental, and social problems in the future. 

Mr. Hovey asked how Mr. Jones would suggest using $50 million, for example, 
if it were made available to public transit in Ohio from a source like a one-cent 
gasoline tax. l~. Jones answered that it should be distributed on the basis of a 
formula such as the number of miles covered or the number of passengers served, for 
capital purposes, to enable the systems to qualify for two-thirds federal matching 
funds. 

The last speaker was Mr. Merle Paul. He stated that the County Engineers As
sociation opposes any change in Section Sa. He pointed out that this section was 
originally passed by about a 5:3 ratio. He also pointed out that according to a 
1970 survey in Ohio, nearly 25,000 of the approximately 29,000 ~iles of roads in 
the county road systems were found to be substandard. The estimated cost of re
placing them or improving them to standard t-10uld be $2,125 billion. In the system, 
there are 3,470 weak bridges and 4,780 narrow bridges, which would cost $324 mi11i~n 
to replace or upcrade. The same survey estimated the total cost of replacing or 
upgrading to standard all county, township and municipal roads at $2.874 billion. 
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He summarized the opposition of his Association to the repeal or modification of 
Section Sa as follows: (1) the county engineers are deeply concerned over any 
proposal which would lower presently inadequate revenues for maintaining and im
proving substandard roads and structurally deficient or narrow bridges on the 
county systems; (2) they view as inconsistent a-proposal for a two-cent increase in 
the gasoline tax while highway-user revenues are being diverted to other purposes 
at the same time; (3) they note that there has been substantial approval of "non
diversion" by the voters of Ohio, and that there appears to be little change in 
this sentiment; (4) they believe that present revenues are inadequate to upgrade 
Ohio's present highway system and provide safer highways and meet the increased 
costs of federal regulations for safety and mobility. 

At the conclusion of the scheduled presentations, Mr. Hovey asked to make a 
statement. He emphasized that he was speaking as a member of the Commission and 
not as 8 member of the Administration. He said that, given the principles on which 
most of the members of the Commission operate, there is every reason why existing 
Section Sa should be deleted from the Constitution. 

First, we are all devoted to the principle that the Constitution is just that, 
and not a piece of legislation, he said. We are also aware that the intent and 
effect of Section Sa is to incorporate a series of basically legislative de.c~flioa8.~;. 
into the Constitution. Second, he continued) the basic notion of Section 5a--and 
of some other sections of the Constitution--is that of "earmarking," and constitu
tional "earmariting" inevitably has the very undesirable effect of causing the legis
lative body to be unable to consider priorities for expenditures based on needs 
as they see them at the time. This has two effects: (1) it puts a "floor" under 
spending, creating a situation where money is spent merely because it exists and 
because it can be used for no other purpose, and thus results in an inevitable, 
continuing flow of funds which is, basically, never examined. This principle 1s 
undesirable tor ony purpose, including highways; (2)--and equally undesirable--it 
tends to create a "ceiling," because when a fund such as this is created, no one 
gives consideration to the possibility of using General Revenue Fund revenue for 
the purpose of creating an additional highway program. Third, ~~. Hovey said, the 
exclusion of mass transit from the utilization of gasoline taxes makes very little 
economic sense. For example, when a highway is strained because of heavy traffic, 
one alternative is to build one~r more additional lanes on that highway. This is 
a valid alternative under Section Sa, as would the building of another road such 
as a beltway be a valid alternative. Another equally valid alternative, in some 
situations, he emphasized, is to divert traffic to mass transit--either bus or 
rail. That is not a valid alternative under Section Sa. Yet. anyone of the three 
methods would create additional usable highway capacity from the standpoint of the 
highway user. 

In addition, Mr. Hovey said, Section Sa does not recognize that there are 
significant externalities associated with highway transportation. For example, 
as a practical matter, the use of a highway creates certain costs for adjacent 
landowners and the public at large--pollution being one example. Yet, the regula
tion or alleviation of such p~~lution is prevented from being financed by highway
user revenues under Section Sa, notwithstanding the fact that fixed sources of 
pollution can be, and in fact are, the subject of substantial fees to finance a 
regulatory system, he said. , 
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The foregoing, Mr. Hovey continued, are three good reasons why Section Sa 
should not be in the Constitution. However, he said. recognizing that it is not 
sitting as a constitutional convention, the Commission has proceeded in the past 
on the basis of recommending changes in the Constitution on an incremental basis, 
which changes l10uld make it possible for the state to do through legislation some 
things which it cannot now do. or to stop doing things which it is now compelled 
to do. Yet. there is no indication. he said. that the General Assembly would use 
the authority to divert any part of existing highway-user revenues to purposes 
other than highways, considering the present level of the highway program, even if 
it had the authority to do so as the result of the removal of Section Sa. Also, 
there would be a problem on the composition of the program. that the General As~embly 

m~ght·adopt. One aperoach would be to subsidize capital and operating costs Lof 
mass transit systems/. Another approach would be to subsidize the receiver of 
services rather than the supplier, as is the case with several present welfare re
form proposals, and a third approach would be to make cars more expensive in rela
tion to mass transit by imposing a so-called "entrance tax". which '''ould penalize 
anyone who brings a car into the downtown area of the city roughly in proportion 
as he penalizes fellow citizens by the additional congestion and pollution and the 
like. Another issue would be the definition of the area or region which is to 
provide a subsidy, if there is to be one. 

Mr. Hovey noted that he was not advocatinu any particular solution, but 
wished merely to point out that when the General Assembly established the Ohio De
partment of Transportation, it authorized a study of Ohio's transportation needs, 
which will take at least a year to complete. Therefore, whatever the Commission 
or the voters may do with Section Sa now. the General Assembly is unlikely to do 
anything with mass transit during the next year. Given these circumstances, and 
the fact that any change in Section Sa will receive the opposition evident during 
the present hearing. Mr. Hovey said, he would recommend that the committee by-pass 
the section n~I, and take it up again in about a year. Mr. Wilson said that he 
agreed that a year's moratorium on the discussion of Section 5a might be a good 
idea. However. he pointed aut that the world's oil supply is not uithout limit, 
lo1hich will make other sources of energy such as electricity or steam inevitable 
and that we are reaching the saturation point in the number of automobiles. Given 
these facts. he said, he foresaw the time when a provision such as Section 5a would 
be superfluous in a constitution. In the meanwhile, he suggested. some necessary 
flexibility could be introduced into our Constitution by permitting some specified 
fraction or percentage of highway-user revenues to be "earmarked" for mass transit. 
llowever, he said, he would have qualms about removing the restriction of Section Sa 
from the Constitution entirely at this time because, in his vie,"1, such a proposal 
would not be acceptable to the people. 

Mr. Mansfield said that he. too. believed that it would not be untimely to 
recommend a compromise. However, he would prefer' not to be specific. He said 
that it seemed to him not to be out of order to recommend the simple amendment of 
Section Sa to include public transportation. 

Chairman Carson closed the meeting by stating that he thought the committee's 
decision on what to do with this section should be made along with the decisions 
on what to do uith the other provisions of Article XII. which decisions should 
reflect the vi~1s of all the members of the committee. 
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The written statement on behalf of the Ohio State Automobile Association 
dated September 22, 1972 and submitted by Mr. Thomas M. Phillips, supported the 
retention of Section Sa without alteration. The statement pointed out that the 
State of New York adopted a similar constitutional provision in 1157, and that 
27 states now have such prOVisions in their constitutions. 

lbe written statement on behalf of the Ohio Contractors Association, dated 
Sfptember 22, 1972, also advocates the retention of Section Sa without alteration. 
The Contractora Association recognizes the need for mass transit facilities in 
heaVily congested areas, but believes that there is not the yield in Ohio highway
user revenues to pay for both highways and mass transit systems "from the already 
empty pot." 

The statement of the Ohio Trucking Association dated September 22, 1972 and 
submitted by Hr. Donald B. Smith, likewise opposes change in Section Sa. The 
statement concludes (1) that Americans have demonstrated their preference of the 
automobile as their major mode of transportation; (2) the dispersal of living, 
~orking and shopping areas throughout far-f1unc suburban areas have further re
stricted the limited potential of rail transit and (3) mass transit programs in 
any form, wherever they have been attempted, have failed. The Association stated 
that it ,considers "senseless, wasteful, and unsound" any proposal to divert 
highway funds to mass transportation or other Government programs. 

The next meeting of the committee will be at 9:30 a.m. on October 19, 
Commission office, 20 South Third Street, Columbus. 
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Ohio Constitutional P.evision Cormnission 
Finance· and Ta,{ution Committee 

October 19, 1972 

Summary of Np.\~tinG 

The Finance and Taxation Committee of the Ohio Constitutional P.evision Commission 
nct at 9:30 a.m. on Thursday, October 19, at the Commission office, 20 South Third 
Street, Columbus. Present were committee membcra Messrs. Carter, Guggenheim and 
Hilson; Mr. Nemeth of the Commission Gtl:f~ and lir. C. Emory Glander. Chairman Carson 
tUIS absent, and l1r. \o111son chaired the meeting at Hr. Carson's prior request. 

Mr. Wilson stated that the purpose of this neeting was to discuss the doctrine 
of pre-emption as it has developed in Ohio, and the question of the state's adoption 
of portions of the federal income tax statute, prospectively. He said that the com
nittee wished to determine whether there was a need for constitutional provisions in 
these areas. 

Mr. Wilson invited 11r. Glander to discuss the pre-emption doctrine uith the 
committee. Mr. Glander pointed out that this doctrine had its be~inning in th~ case 
of Zielonkav. Carrel, 99 Ohio St. 220 (1919), in which the Supreme Court sai& that 
until the state levied a tax, a municipality uas free to do so under its home rule 
pot-1er. Later caGCS extended this concept to cover "the same or similar" taxes, he 
said, and the doctrine has rested on several grounds over the years, among them the 
Govereignty of the state and the presumed intent of the General Assembly, particularly 
its intent to avoid "double taxation." Mr. Glander expressed the viet-I that the doc
trine is now so uell imbedded in Ohio law that it can be changed only by constitu
tional amendment or by action of the General Assembly negativin~ legislative intent, 
as it did in the recent income tax law. He pointed out that there are at present 
ttl0 constitutional provisions, Article XIII, Section 6 and Article XVIII, Section 
13, which give the General Assembly the power to restrict the taxing pm.,er of mu
nicipalities. 'i:hc policy question to be decided, he said, is whether the judicial 
doc trine of restriction h implication should b(~ retained. 

At this point, Hr. Carter referred to a staff memorandum the group had before 
it, which suggested that a constitutional amenduent in regard to pre-emption could 
(1) declare that the state does not pre-empt a ta:: source unless it is specifically 
so provided in thc legislation; (2) prohibit a uunicipal corporation from levying 
any tax unless srecifically authorized by the General Assembly; (3) require the 
General Assembly to declare its intention to pre-empt or not to pre-empt in every 
tax levy lat.,; (l~) declare that the state does pre-empt a tax source unless the Gen
eral Assembly specifically negates its intention to do so in the lat1; or (5) embody 
some other possible variations. 

Mr. Glander pointed out that the adoption of alternative (2) 'Jould, in effect, 
repeal the home-rule taxing power. This, it was ~enerally agreed, would be an un~ 

desirable result. 

Nr. Carter asl:ed Hr. Glander I s op1n10n on alternative (3). Hr. Glander said he 
t10uld have no quarrel with it, because it's simply done and avoids litigation. It 
would leave the status quo on past taxes, and it "ould not validate municipal or
dinances which h~ve been held invalid in the past, he said. 

Mr. Hilson said that both alternatives (2) and (4) "pretty uell dig into the 
home rule provisions", and he would prefer to see them left alone. After further 
discussion by the committee, Mr. Wilson asked that the staff prepare possible 
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constitutional provisions revolving around alternatives (1) and (3), for the com
mittee's consideration at the next meeting. }~. Glander suggested that such pro
visions might be added to existing sections of the Constitution ~1hich authorize the 
General Assembly to limit the taxing power of municipalities, since these sections 
.\1ould not be repealed. 

Mr. Wilson said that he, for one, would like to see a constitutional change in 
the area of pre-emption, since he believed that questions of tax burden and tax 
celection should be part of the legislative process and, at least in the field of 
taxation, the courts should not have to decide what the legislature meant. Mr. 
Carter agreed. 

Then, the committee turned to a discussion of the problem of state laws which 
authorize the adoption of provisions of the federal income tax law prospectively. •It was pointed out that several states now have specific constitutional provisions 
authorizing this to avoid the challenge that such state laws amount to an unconsti
tutional delegation of the state's legislative po~,er to Congress. l·~. Glander stated 
that the state statutes authbrizing the adoption of federal tax laws prospectively 
have been adopted for purposes of simplicity. After some discussion, the staff was 
asked to prepare possible constitutional langua~e on this subject for consideration • 
at the next meeting. Mr. Guggenheim raised the question of whether such a provision 
chould also specifically refer to federal rules and regulations, or "hether these 
would be included by implication. He said he would rather omit such a reference if 
it wasn't necessary. 

The next meeting of the committee was set for 9:30 a.m., Thursday, November •
16, 1972 at the Commission office, 20 South TIlird Street, Columbus. 
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Ohio Constitutional Revision Commission� 
Finance and ~axation Committee� 
November 16, 1972� 

Summary of Heeting 

Present at a meeting of the committee on November 16 in the Commission offices� 
were Chaircan Carson and committee members Carter and Wilson. l~. John Gotherman of� 
the Ohio Ilunicipal League and Mr. Emory Glander were also present, as were staff mem�
bers Nemeth and Eriksson.� 

Mr. Gotherman was invited to discuss the indirect or constitutional debt limit 
with the committee. 

Mr. Gotherr:lan: Hhat I want to discuss with you in an important limitation of how 
municipalities may plan and execute their capital programs. As you know, a series 
of statutory limitations on municipal debt relate permissible debt to a percentage 
of the tax duplicate, as set forth in the memo you have been 3iven. Municipalities 
do not have any real problems with the statutory debt limitations because the debt 
is not goin~ to be paid from taxes, to the e~~tent that there's other revenues available 
to pay the operating costs and the debt service, it's not counted against them in 
their debt limitation. We are not concerned with those limits, which have been ~mposed 

by the General Assembly under the two constitutional provisions giving the General 
Assembly the right to regulate and control the method bY .. which municipalities incur 
debt. The indirect debt limitation is based upon merely a series of constitutional 
provisions and a court case or two. Section 11 of Article XII prohibits the incurring 
of debt unless provision is made for the levying of taxes to repay the debt and to pay 
the interest. Section 2, Article XII imposes the general tax limitation and the Su
preme Court in the case of Portsmouth v. Kountz construed these provisions together. 
as an implied ten mill or one per cent debt limitation. The debt l~itation has some 
characteristics which I thought I would mention. For example, it doesn't apply to 
voted debt, it applies only'. to unvoted debt. It applies only to general obligation 
bonds which are payable from taxes. It does not have application to the revenue 
bonds or to mortgage revenue bonds which are not pledging the full faith and credit 
or pledging taxes of the municipality. It is measured by tax millage and not b, a 
percentage of tax duplicate. It's an overlapping limitation. All the unvoted debt 
of the county, the municipality, the township and the schools, to the extent that 
it may have unvoted debt, must be inclUded. Hherever you might place y~ur pencil 
point down in Ohio you would have to consider the debt of all those overlapping po· 
kitical subdivisions. There is no relationship between the inside millage of cities 
or villages and counties and the indirect debt limitation and by and large it's pretty 
much of a theoretical limitation in the sense that muni~ipalities and counties, to 
my knowled~e, are not greatly using property taxes to actually retire debt. They're 
using general obligation bonds which are payable from revenues which perhaps pledge 
property taxes but in actuality are bein3 paid by income tax revenue, to meet debt 
payments. So the problem that we have is that we have a theoretical limitation that 
actually none or very little of the millaae is being utilized to actually pay debt and 
it is unlil;ely--it would take some kind of tremendous catastrophe to require much of 
the property tax millage to be used to pay debt. Yet under the doctrine of the case 
law you are limited to ten mills in terms of your debt service. ~wny times a munici
pality that isn't particularly large will incur debt which involves a fair amount of 
millage theoretically. Actually it is eoina to be paid for out of income tax or more 
likely some kind of revenues, but that may foreclose the county, for example, on a 
much larger territorial basis from having the ability to incur debt which, again, won't 
be paid out of the property tax but will be paid out of revenues from a water or 
sewer system but are general obligation bonds. Obviously there are some advantages 
to using general obligation bonds which are payable out of revenues rather than just 
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pure revenue bonds or mortgage revenue bonds in the sense that general obligations 
are more secure. The bondholders are not saing to exact the same interest rates. 
The interest ra~e will be lower in the case of general obliBation bonds, so we think 
there are Bood reasons to permit the utilization of general oblination bonds which 
are payable out of the revenues. Unfortunately, though, the so-called indirect debt 
limitation really serves no useful purpose that I can see in providing for a debt 
limitation. f.rUcle XIII, Section 6 and I.rticle XVIII, Section 13, give the General 
Assembly tile right to regulate in a rather complete fashion the debt that powers of 
the municirality, and the General Assembly also has that pouer for other political 
subdivisions. The indirect debt limitation, we think, only serves to block needed 
capital proGrams. ~~en the Portsmouth case uas decided with property taxes being 
the only taxes available perhaps it did mal.e some sense, but today, utility revenues, 
income taxes and other nonproperty tax sources are utilized to actually repay debt. 
So we would vi~~ the indirect debt limitation as perhaps a cistake or a relic of the 
past that should be eliminated. 1 suppose it could be done in a series of ways and 
some of thorn arc listed in the memorandum. ~e proposition suggested by Professor 
Smart, hOtleVer, prohibiting the use of the inside millage for debt, would create a 
crisis of a u.:lgnitude which we haven't seen for some time. lIe l'1ould suggest one of 
two ways: in section 11 there is a reference to annual tax levies and perhaps that 
language could be deleted and language could be inserted to s~ply permit the pledg
ing of any l;ind of revenue rather than taxes and particularly taxes other than prop
erty taxes to support that; but I think even if you did that you would still have to 
add a sentence that would be to the effect t~lat the limitation on taxes that may be 
levied on property without a vote of the electors under section 2 could not be con
strued as imposing a limitation on the debt of the state or political subdivisions, 
because once you have this doctrine beinB announced by the courts, it must be negated 
1n the amendtlent that is designed to do that. ti'e think that 110uld be an appropriate 
way to do it. 

The other method of doing it would perhaps be more helpful, really, from the 
standpoint of pol1t1cal subdivisions. It uould perhaps provide some additional 
flexibility. lle l d rather see it but it would be a little more controversial perhaps, 
and that uould be to simply amend section 2 of Article XII to place property taxes 
levied for debt purposes outside of the ten mill limitation. In other words. do not 
subject debt levies to the ten mill limitation but either there or elsewhere, and 
probably riGht there provide the authority in the direction of the General Assembly 
to regulate the amount of indebtedness. HOl1 we found that l"e can "Iork with the 
General Ass~Jbly as times change and abilities of governmental units change to finance 
debt, the General Assembly has not been inflexible. This would, I would hope, assure 
the citizenry that this is not a blank checl: for cities and counties to incur any 
amount of debt but rather it would be impleoented by the General Assembly in terms of 
a more meanin3ful and perhaps a helpful licitation rather than something as artificial 
as this indirect debt limit. It would provide some additional ability and would pro
vide a different kind of pledge to the bonds and probably make them more secure. 

Mr. Carson - and school districts? 

Mr. Gotherman - llell, 1 hadn't really thouCht about school districts. I think that's 
something that you would have to decide whether or not you uould go to school districts. 
School districts by statute usually have to go to a vote for their bond issues so 
I'm not so sure that you need include them. They have not really had any trouble. 
When you net right down to it, I think the school districts have a saleable product 
that everybody seems to want to buy, in terQS of education for children and bond 
issues h-ve not been a great problem with them. At least, I think the approval rate 
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for school levies is higher than for municipal levies. Municipal income taxes, for 
example, have less than a 50% approval rate since their inception, and I'm sure 
the school bond issues are far above the 50'/., level. 

Mr. Carter - Is there anyone who has heard anyone in favor of this indirect debt 
limit? 

Mr. Gothernan - I haven't. 

Hr. Carter - Then it seems to me that the thrust of our attention should be given 
as to what changes might be made to acconplish that objective. 

Mr. Carson - Let me ask this so that I understand Section 11. Section 11 has been 
interpreted to re~ire the levying of taxes on property? 

Mr. Gotherman - If you take Section 11 and Section 2 together in Portsmouth v. Kountz 
the court held if you must levy taxes and if you're limited to ten mills without a 
vote, then obviously you must be limited to ten mills for debt purposes, unless you 
have a vote of the electors. They didn't consider other taxes. 

Mr. Carson -So it's not possible under Portsmouth v. Kountz for a municipality to 
issue bonds as we've done in some of our state bonds, pledging revenues other than 
property taxes. 

Mrs. Eriksson - Some cities do pledge incoQe tax to the bonds, but because they're 
general obli~ation bonds they give the bondholder the right to drau on all the tax 
sources of the municipality, which includes the property tax. In other words they 
don't accept the income tax as a substitution for the fact that property taxes 
might be required. 

Mr. GotherQan - He can't convince bond counsel that a city can say that we're going 
to set aside a certain percentage of the income tax and we're not going to pledge 
property ta::es at all and therefore the indirect debt limitation shall not apply. 
Bond counsei l1i1l not buy that argument in view of the court decision. 

Mr. Wilson - Some municipalities can borroll from the bank certain amounts for up 
to five years as a temporary financing measure. We expect to pay that note off 
out of our income tax or other taxes without going to bonding. 

Mr. Gotherman - The City of Columbus has paid a lot of their debt off from income 
tax money, but the pledge includes property taxes. And these are general obligation 
bonds and therefore they could sell cli:y Hall, the police cruisers and everything 
else to recover the bond proceeds if necessary. 

Mr. Carson - Let me ask somebody to explain to me why if the City of Cincinnati 
issued and could sell bonds pledging income tax revenues, earnings tax revenues, 
admissions tax revenues, whatever else they have but specifically excluding revenues 
from property taxes that could not be done. Is that correct? 

Mr. Gotherman - The limitation is based on property taxes. Ccgardless of what tax 
you pledge, all the tax money of a city on a general obligation bond, is available 
to pay the debt if necessary, and all the assets of the city l10uld also be availaQle. 
As far as I know, we've never had an issue that has pledged the income tax as op
posed to the property tax, in the ordinance itself. Now it is my understanding from 
talking with bond counsel that they seem to agree on this that there is very great 
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doubt. in their r.1ind that they would not. approve an issue if it l'7ere beyond the in
direct debt limit. They \-7ould not rely on an income tax, nor l10uld they rely on 
revenues. • 
~~. Carter - I lIould like to suggest that one thing we ought to look at is simply to 
repeal Section 11. What would be the effect of repealing Section 11, just eliminating 
that? If you read Section 11, it says "No bonded indebtedness of the state or an, 
political subdivisions thereot'•• "Now the state we're not concerned about too much 
because we have covered that elsewhere. And as for political subdivisions it seems •
that you have a very good restraint on the cities from the market place. In other 
words if the bonds are not soundly conceived, etc. the people are not going to buy 
the bonds. I \7onder if you need, as a practical matter, a constitutional statement 
that they must do what Section 11 says. And I would like to start uith the idea of 
just eliminating Section 11. Now if there are arguments for keeping Section 11 in 
then I thinl~ ne are looking at the possibilities for amending Section 11 and a number 
of things occur to me, one of which you had already state~. I think there are some 
others. One uould be to eliminate the phrase llor any political subdivisions thereof". 
In other words make this a state matter rather than a local IIUltter "7here the problem :.: 
arises. Also suggested is the one that you had mentioned--broadening the scope of 
taxation by explicitly stating that other revenues can be used for the purpose of 
retirement of the bonds. Those are all that I have thought of but I'd like to take 
a look at elioinating it. and I wonder what the problems would be if we just elim
inated it. 

Mr. Gotherman - Just as an offhand reaction--in order to be sure that ''Ie have negated 
the preemption doctrine I think we still need a statement that Section 2 doesn't 
imply some kind of a limitation upon the tax. 

Mr. Carter - Doesn't the limitation of 11 do that? 

Mr. Gotherman - I'm not so sure that the court wouldn't still read a limitation into 
Section 2 even if Section 11 were repealed. I'm afraid that the court wouldn't 
look at the lo~ic of the Portsmouth case and say that you can't have debt which is 
going to be paid out of: taxes. Now whether they would broaden that scope to include 
other taxes than property taxes I don't kno\7. I'm not sure that we uould accomplish 
that by simply eliminating Section 11. Perha~s, but it would probably take a case 
to determine it. It would probably take a Supreme Court decision. 

~~s. Eriksson - l~. Gibbon said to this committee originally that Section 11 does 
provide a guarantee to bondholders that local government subdivision bonds will be 
repaid, and his comment at that time was that he would be happy to see Section 11 
repealed but he felt it should then be replaced by legislation doing much the same 
thing, that is requiring political subdivisions to guarantee their bonds. 

Mr. Carter - Fine. I would buy that. 

Hr. Carson - tIell, let me try something else. It seems to me that l-lhen we wrote 
Section 1 of Article VIII we felt it desirable to add a specific provision requiring 
when debt was created that also a procedure for repaying it be established, in the 
legislature. It seems to me that there is some comfort in haVing the Constitution 
say if units of local government create debt in the legislation creating it, they 
ought to say how they're going to pay it. It lIould seem to me that one possibility 
that's attractive to me is to keep Section 11, revise it so that it's clear that any 
type of tax revenues or other revenues of the municipality can be used to create 
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debt or pay bad: debt, and with an additional provision making it clear that the ten 
mill 1tmit is not operative with respect to debt, I mean with respect to an indirect 

• debt limit. I think that's probably what Section_II was intended to say that you 
don't create debt unless you create the method of repaying it. 

Hr. Carter - Uould you be willing to leave it up to the legislature as to how that 
should be prescribed? 

• Hr. Carson - Yes, I think so and in fact I think was the theory of our Constitution 
now because the legislature has been given the authority to reculate the amount of 
debt that a municipality could have and I certainly agree with that. 

lao Wilson - If the public is somewhat leery about open-handed debt, and if we knock 
out this section uhich deals with provisions on debt, I'm afraid it may be defeated, 

•� that it might be better to broaden that base of repayment to include and &A4 all 
revenues. 

}~. Carson - The other thing that I like about it is that it makes it a little bit 
consistent with our Article VIII position. tIe felt it desirable there to put it in 
the Constitution. 

•� Hr. Carter - I don't disagree with that approach. Shouldn't "e then think in terms 
of Section 11 in view of what we've already done in Article VIII, assuming that it 
1s adopted, and restrict this to political subdivisions? 

l1r. Carson - I think lo1e must. Otherwise, we have this conflict. 
e 

I1r. Carter - l.nd the second thing is that I think we surely OUGht to eliminate this 
sinking fund on the same basis as we have done it in Article VIII as being an anach
ronism so then I think we would focus in on ,nlat would be appropriate for political 
subdivisions. 

•� Mr. Wilson - 1 can go along with this. Ue can nake it broad enou3h that they can do 
whatever they uant. You pointed out about the saleability of the bonds, and nobody 
is going to buy them if they aren't going to be retired anyho'J. The market will 
control. We don't need to go into too many specifics in there, just grant them the 
authority. 

Mr. Carter - Are you suggesting then, the tHO of you, that perhaps ~'1hat we ought to 
·do is state in Section 11 that the political subdivision shall make provision for 
the repayment of debt as provided by law? In other words, to throw the burden to the 
General Assembly then to prescribe how it shall be done but still have an affirmative 
statement in the Constitution that it shall be done? 

• Mr. Carson - ~hat the legislation creating the debt shall provide for its payment in 
accordance with law, something like that. 

• 
Mr. Gotherman - As to municipalities, it would be simply compounding one more con
stitutional provision about debt. We have two already. Unless there is some need 
to guarantee the ability of the General Assembly to regulate county debt or school 
debt or township debt which I wouldn't think uould be because they d9n' t have the 
home rule provisions which might negate some of these powers, I don't think you're 
going to need to state it again. It's already in the Constitution twice. And as 
to other subdivisions, 1 don't think it must be stated. And every time you state it 
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there is a chnnce that that statement will somehow result in a limitation that we 
all didn't anticipate. 

Mr. Carter ~ Are you saying that you would just as soon eliminate Section 11 then? 

Mr. Gotherman - The elimination of Section 11 doesn't bother me too much but I 
would think there's no need to refer to the power of the General Assembly to regulate 
debt, because it's already clearly given to them. 

iMr. Carter - It is a good point. 

Mr. Gotherman - And every time you add it you take the chance that perhaps you 
change what we think is the power to incur debt now. 

Mr. Carter - Section 13 says laws may be passed and I think what you are suggesting 
is that laws shall be passed. Is that correct'; Section 6 of Article XIII says the 
General Assembly shall provide for the organization of cities, incorporated villages 
and restrict their power of taxation, assessment, borrowing money, contracting debts 
and loaning their credit, 80 as to prevent the abuse of such power. That's what 
you were talkinc about. Now then Section 13 of Article XVIII says "laws may be 
passed to limit the power of municipalities to levy taxes and incur debts and may 
require reports from municipalities of their financial condition in a form as may 
be provided and may provide for the examination of books, etc. 

Mr. Carson - This gives the legislature the rinht to limit the taxing power of 
mQnicipalities and other units. 

Hr. Carter - This does. And also what they can do in the way of debt. 

Mr. Carson - I wns talking about something a little bit different, and that was 
retaining the l~crnal of Section 11 but revise it substanttally and in Section 11 
merely say that uhen the City of Fincinnati issues bonds the resolution adopted by 
city council shnll provide for the method of repayment. 

Mr. Carter - I see. Yes, that is a little different. 

Mr. Carson - Hhich is consistent with what we've done with respect to state debt. 

Mr. Gotherman - I think the crux is to provide a method of repaying the debt, what
ever that might be. 

Mr. Carson - Is there any other way? 

Mr. Gotherm8n - I suppose the statute could be passed which provides automatically 
for certain provisions in the local ordinance. I suppose that's one way. 

Mr. Carter - He tolant to make it clear that 'Cole l1ant to get rid of the indirect debt 
limit, and to do it explicitly would be perhaps worth doing. 

Mr. Carson - Let me ask you this. John mentioned a second alternative and that is 
to specifically provide that debt service is not within the ten mill limit at all. 
Isn't that richt? That's another approach, he said, but it is possible. 

Mr. Gotherman - I think everyone would agree that it would be most difficult to 
pass any kind of amendment that seemed to do allay with the sacred ten mill limit 
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in Ohio. But here is an opportunity to do something that does liberalize it a little 
bit in an area uhere it causes trouble sometimes, and at the same time to direct the 
General Assembly to provide how localities should provide for debt repayment, and 
there's no reason why they couldn't provide limitations that would be as effective 
to guard against unreasonable open-end tax levies, by municipalities and counties. 
It would probably take the approach of exempting debt which is not going to be paid 
out of taxes, except as a guarantee. I would think that there's an opportunity to 
provide some flexibility for debt. 

Hr. Carson - Practically, would this be a real help, John? 

t~. Gotherman - I think it could be. In the major cities of Ohio there are some 
measures that are not popular-you can never have them voted-which need to be done, 
which state what government would want, which the federal government encourages and 
perhaps could be handled in a way that perhaps even property tax money could be used 
to pay them, and yet it should not be open-ended. It should be subject to control. 
Dut whether that control should be a constitutionally dictated amount or whether it 
should be flexible so that as circumstances change the General Assembly can decide 
what it is. For example, there are a couple of cities in Ohio that under their 
charters--see you have another possibility which I haven't discussed--you can have a 
charter municipality which has a different indirect debt limit than the ten mlll or 
the 1% because of a charter provision giving the right to levy taxes for all purposes 
and it could be less than ten mills or it could be much greater, and we have at least 
one or two that have open-ended permission for lmatever debt is necessary and can be 
levied without a vote of the people. In those cases there have not been any un
reasonable tax rates accrued because you have this authority in the General Assembly 
to limit debt. iloreover, it's subject to the control of the council and subject to 
the power of the people to remove the council. You could go one step further even 
and ~ perhaps state some direction to the General Assembly to regulate the amount 
that may be involved. but not attempt it in the Constitution. It ought to be flexible 
cnough to change as the times change and as the needs are articulated to the state's 
legislative body. I would think that would be of considerable help. It's a little 
more controversial, obviously, because there is the possibility that there would be 
additional taxes, but not a whole great amount of risk. This wouldn't be like re
pealing the 10 mill limitation. It would be restricted and would be subject to the 
control of the General Assembly and it probably lI0uld be possible to devise limita
tions that would be helpful and permit the incurring of debt that is needed. I can
not give you a specific example because I really haven't thought about it that much 
but 1 am sure that it would be helpful and it ,",ould be used. I am sure it would be 
drafted very carefully. The bondholders do not "ant counties or municipalities over
burdened with taxes for debt because that really Lmpairs their ability to meet debt 
payments. 

llr. Carson - We haven't made any decision in this committee on Article XII, the ten 
mill limit or anything else up to this point. If we should decide to leave the 10 
mill limit the uay it is, my only observation ~,~ that this is tinkering ldth it. 

, 
Hr. Gotherman - It might be a way of solving the

} 

problem if in fact the last two or 
three years is going to be indicative of what happens to school bond issues which 1 
think probably lIon' t be, but if it is of course it would be a way to get at that 
problem too. It wouldn't be limited strictly in its application to municipalities 
and counties, you could expand it to schools. I think the main differenflis that 
the schools use the property tax to pay debt. 11unicipalities and counties do some
tLmes but it is most unusual to rely on the property tax. You need that for operating, 
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nnd you know thnt if you use it, you are in trouble there. So they usually use rev
enues of utilities, different user fees, and municipalities utilize the income tax. 

•111'. Carson - ThDt' s really the thrust of my question about your second proposal. I 
understand that cunicipalities use most of their inside millage for operating pur
poses. 

Ik. Gotherman - You might permit them to actually utilize some of that millage. It 
~ould certainly eive the General Assembly the ability to do with the suggested con
stitutional debt limitation what they do with the statutory debt l~its and that is 
to say '~ell. if you're not going to really use property taxes, then the Itmitations 
ue devise will not include them in the computation. You're going to pay it off out 
of water or sewer revenues if you're going to ,ay it out of other taxes, other fees, 
other charges, uhy we'll just define that not to be debt within the meaning of the 
limitations that ue're able to construct ourselves." I think that for that reason 
it would be more flexible, and would last a longer period of time, hopefully, than 
any attempt to put a rigid l~itation in the Constitution. And I think it would 
allow us some initiative in how we could arrange to finance capital projects in the 
future. 

IIr. Carson .. Hayor Hilson do you have any observations? 

Hr. Wilson - No, I don't care how we get at it other than to basically free up other 
revenues for debt retirement. The worning should be explicit enough that indicates 
uhat we're tryinG to do. 

111'. Carter - I uould like to ask bond counsel if tole eliminated Section 11 would that 
~olve the indirect debt limit problem? 

Hr. Carson" Mr. Gibbon said that wouldn't do it. 

HI'S. Eriksson - lle and Mr. Cortese both said that. Both said also that you really 
needed to make clear that the ten mills is not applied to debt service, in addition 
to whatever might be done to Section 11. Now that could of course possibly be done 
other than by amending Section 2. That is to say it would be possible to do it in 
Section 11 or in another section. 

lk. Carson - I don't think we have talked with them about appropriately amending 
Section 11 in the uay we discussed. Have we? 

IiI's. Eriksson - Hot specifically. no. 

Ill'. Carson - Mr. Gibbon talked about repealing Section 11 when he was here--repealing 
it with an affirmative statement that the Section 2 10 mill limit does not apply. 

Ur. Gotherman - Has there a comment about what an exception to the 10 mill liJaitation 
uould mean in terms of the degree of the security of the bonds? It seems to me that 
you would be shifting from the more ltmited basis to a more general tax pledge, if 
you went to excepting the debt levies from the 10 mill ltmitation. It may well have 
some impact with the bond buyer. I think that's something out of my area of expertise, 
but they might have some comments as to what result that would have, in terms of in
terest rates and security to the bondholder. These legal provisions can affect the· 
interest rates by small amounts but those small amounts are translated into substan
tial dollars. ?o the extent that we can, we ought to get the tax moneys going into 
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principal rather than interest. 

I«. Carson - We haven't had any definitive suggestions, have we, from bond counsel? 

1~s. Eriksson - I have had conversation with tk. Cortese and I'm sure that we would 
be happy to make some specific suggestions if the committee would like. 

Ik. Carter - I think it would be helpful to have it as an input that we would focus 
in on. 

iIr. Carson - If ue revise Section 11 to delineate the indirect question clearly but 
to retain some semblance of a requisite that municipalities must make provision for 
paying their debt llould any change be required in the other two sections in Article 
XIII and Article XVIII? 

Iks. Eriksson - l~, but at some point there might be consideration given to consoli
dating those two sections because they are repetitious to some extent. One idea 
uould be to make an intersectional reference so that whatever we do by way of new 
language does not, as John has pointed out, reiterate the power of the General Assem
bly to regulate debt but merely refer to the other sections, so that we're not 
creating a new power. If we word that language carefully enough ue t'1ould not be 
creating any conflict, or problems with those sections. If we're careful only to 
make a specific constitutional lLmitation that must be incorporated in any General 
Assembly regulation of debt. 

Ik. Carter - Would it make sense to take this Article XVIII, Section 13 and transfer 
it to here and put it in context with the rewriting of 11 and tacl~le them both at 
the same time? 

lIrs. Eriksson - I'm not sure that it's appropriate to do the entire content of those 
other two sections in Article XII. 

lk. Carter - Just Section 13 of Article XVIII. 

Ik. Gotherman - Section 6 of Article XIII refers to finances and Section 130£ Article 
XVIII talks sbowl: audits, financial reports,.as well as taxes. 

lire Carter - Section 6 of Article XIII says it shall provide for the oraanization 
of cities, etc. so I don't think that one you could transfer. Section 13 is talking 
about the limits on the powers of municipalities to levy taxes and the financial 
reports, etc. So it would seem to me that it might make some sense to tackle Section 
13 of Article XVIII in context with this Section 11 and write one that goes into 
Article XII that deals with the entire matter. 

lIre. Eriksson - There were two problems t-Jith that. One is that Article XVIII deals 
with municipal corporations. The other problem is that then we are putting more 
specific debt lancuage in Article XII which presumably will deal only with taxes. 

l~. Carter - Good point. 

l~s. Eriksson - It almost might be better to eliminate Section 11 of Article XII and 
incorporate whatever new language is decided on in Section 13. 

Hr. Carter • Yes, O.K. 
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Hr. Carson - Section G of Article XIII doesn't seec to me to blend 'leU \"lith the sub
ject of that article, which is corporations. 

l~s. Eriksson - No, it doesn't and that's because of the history of the section. In 
1051, it was practically all there was in the Constitution about municipal corpora
tions, and they put it in Article XIII with other corporate provisions. 

llr. Carter - In other t'10rds, what you're suggesting, Nolan, is that "le put it all in 
hrticle XVIII then. 

l~. Carson - It would make sense to me. If we should eliminate the reference to the 
State of Ohio from Section 11 as we're talking there would be no need to have it in 
Article XII. 

lIr. Carter" Then \"le t10uld have the financial debt problems and taxation problems re
lating to cities under the section on cities and all in one place, which, in the sense 
of having a well ..or~anized comprehensive constitution, makes sense. 

l~. Carson - I guess though this Article XVIII is municipal corporations and this 
uould be broader than that, would it not? 

lIrs. Eriksson - Hell, that depends upon your vie'(o1 as to whether you really need to 
deal with political subdivisions other than cities. I think it would be clear that 
the General Assembly has the power to regulate county, township and school district 
debt in any fashion it wishes to. 

Hr. Carter - They're just instrumentalities of the state. 

Hr. Carson - It would be delightful if we could mal;e one section out of three, rather 
'than have these things spaced all over the Constitution. 

l~s. Eriksson .. I do not know of any reason why Section 6 of Article XIII could not 
be simply repealed, and whatever additional langua~e, such as assessments, could 
easily be added to the Article XVIII section. 

l~. Carson - I thinl~ it would be a good idea if the staff could try to combine these 
three with the ideas that we have suggested here this morning and see if it can 
locically fall in place in one section. It would also be helpful if you could co
ordinate with bond counsel and get their thoughts about the language. I think when 
'Ie do this we want to be obviously very sure that ue're not going to impede the bor
rOl1ing power. 

~~. Carter - If we are going to have an exception to the 10 mill ltmit, it should be 
here rather than monkeying around with Section 2. 

i~. Gotherman .. This uill be helpful even without changing the 10 mill l~it. It 
would negate the indirect debt limitation, which doesn't have anything to do with 
taxes, really. It doesn't change the taxing powers at all. The taxing powers would 
stay where they are. It simply deals with the question of the legal ability of the 
cities and countie~ primarily to incur debt. You could do it in several ways. One 
m:ly uould be to actually get into the ability to levy taxes, and that would accomplish 

•� 

•� 
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•� 
about the same thine. If it's not included within the ten mill limitation then of 
course the indirect debt limitation would not be applied. But the other method, I 
think, would be satisfactory. 
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Carson - John, let me ask this. Would you, since you are well qualified in this 
areD, like to put tOl;ether a little memorandum for us on your second point? I think 
ue \1ould be particularly interested in the affirmative effects it 1I0uid have. 

Hr. Carter - It ",ould be very helpful to us when llC urite up the rationale for this 
too. 

1~. Gotherman - I don't see where the indirect lioit serves a useful purpose. If it 
"ere a meaningful limitation I'm sure there would be someone comina in and suggesting 
that it be retained. 

Hr. Carter - What it does is to force the cities into revenue bonds and they pay 
hieher interest. 

Nr. Gotherman - I uould just have the feeling that once we get into a constitutional 
provision that all thrpp bond counsel would lIant to comment on it. Occasionally 
t:hcy get togPth~. 

Hr. Gotherman - I appreciate the opportunity to cooe over and talk to you today and 
if there's any way \le can help, let us know. We'll also be interested in the taxation 
problem. 

ike Carson - John, are there any other sections which are of special interest to you? 

Hr. Gotherman - l-le're interested in the preemption doctrine. For example, in Ohio 
if ue had a 100% vDlue we would be talking about an indirect debt limit that would 
be 150% more than "hat it is now and we have 35%, so l-le have a 3.5 nililimitation so 
we're interested in the same problems that everyone else is. 

Hr. Carter - That's a section 2 problem too. 

I~. Cotherman - The one area which has been sort of a thorn from tine to time,and 
I'm not so sure it's a legal problem so much as an excuse that members of the General 
~sscmbly will use in order not to do something,is the problem of provision that says 
the state may not Dssume the indebtedness of a local subdivision. This does curtail 
the arrangements Dnd the relationships between cities and the police and fire pensions. 
L\ccrued liability uhieh is one of those things that really happened, Dnd it wasn't 
anyone's fault, and the alternative solutions were narrowed considerably when the 
state simply took itself out of getting involved because of that provision in the 
Constitution. Now it may not be correct but it lIould have been helpful to us to 
modify that so we lenon for sure about bonded indebtedness, for example. There are 
a lot of things that are going to involve the worl~ing relationship beoleen cities 
and counties and state government and they're goin~ to have to work toeether under 
contracts and financiDl arrangements in the future and it seems to oe that that kind 
of limitation really is an artificial thing-again a relic of the past. 

Hr. Carter - That's Dn Article VIII problem. 

l~. Gotherman - Yes, I think we may have missed thDt one already. ~hat's the only 
other area that comes in mind. I think that flexibility should be the name of the 
game in light of the changing role of cities and counties in state government. Con
stitutional provisions tend to impede rather than to assist. We would just like to 
see as many of those impediments removed as is feasible in the light of the politics 
of the situation. 
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lIr. Carter - to/auld it be appropriate to asl< John to stay i.fwe're:1oin~ to talk 
about preemption then~ 

Hr. Carson - Sure, it "ould be great. 

lIr. Gotherman - I'll just sit in, then. 

Hr. Carson - Jack, since you and Dick were here uhen the committee discussed pre
emption and I wasn't,! wonder if I can ask you to take over this part of the dis
cussion. 

Hr. !lilson - Basically, it revolved around the second paragraph in this little memo 
lIe have here, whether the General Assembly should be required to do it or state 
whether they do or don't. We didn't reach any conclusions but merely discussed 
these possibilities and how preemption could be handled. I don't think ne could 
write a provision that precludes preemption, because the state legislature has that 
ri3ht, and I don't see how we could ever word it to prevent preemption. 

lIr. Carter - Basically, if I can add to what Jack has said, at the last meeting the 
staff had suggested five alternatives, and we narr~led it down to the two and asked 
the staff to give us some specific language on the ~10 alternatives that we felt were 
appropriate, and that's this Group 1 and Group 2. 

Hr. Carson - Not 3? 

llr. Bemeth - They m~re listed as points one and three in the previous memorandum 
but 1 and 3 have now become I and 2 in this one. Alternative A in Group 1 (H.B. 946, 
103rd G. A.) is soccthing which has already been by the General Assembly. It's the 
one provision that's cited in Mr. Glander's 1960 article as an attempt to handle 
this problem by general legislation, and I set it out here just so that we could 
focus on it again. It may not be one that you would want to consider, but at least 
it has some historical and perhaps some practical value. I think Ann has some re
servations about the particular language here, but maybe it would be better if I 
let her explain that. 

iIrs. Eriksson - Hell, I have some reservations about putting the word Ilpreempt" in 
the Constitution--for one reason because it can mean more things than just taxation 
and because it is n~re a term of art~ It means something to those people who kpow 
\'lhatyou are talkinc about, but I would prefer to \1rite it a different \olay in the 
Constitution so that ne're not using that expression. 

Hr. Hilson - The llord "precludes" accomplishes or means roughly the same thing, 
doesn't it? 

Hr. Gotherman - One of them, I can I t recall which, I think it was the franchise tax, 
uses the "limitation of pOt-ler: 1 and prohibition lan3uage. One tging strikes me as 
beine a problem: I don't tbink you want to put in the Constitution a provision that 
110uld seem to say the General Assembly makes its decision "one time""would you? 
If the ,law levying the tax provides for it then, query, an amendment llhich provides 
different later, is that a part of the law which levied the tax? It seems to me that 
we would not be happy with a constitutional prOVision that says that ue couldn't 
chan~e preemption--if a tax were preempted--that lIe couldn't go back and say times 
have changed and it's now appropriate to have more than one-

l~s. Eriksson - I \~uld think that as long as you're enacting a law, you could always 
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amend it. I don't think that would be a proble.~ ~. Glander, will you please join 
us at the table, bec~1Use I'm sure you're going to have some comments and ue'd very 
much 1ilte to get then. 

Ix. Glander - Than!: you. Uhat I guess you're sugccDting, John, is that if it is 
providcd that the oricinal law declare an attempt to preclude,whether or not there 
could be a subsequcnt statutory amendment that could reverse it? 

•� I~. Gotherman - RiCht.� 

•� 

l·~. Glander: I thinl~ it's an arguable situation that should be avoided.� 

Hr. Hilson - Haybc ue could insert the words "or amending" in there, somel1here.� 

lIre Glander - I don't think you can escape the use of the word "levying" entirely.� 

t~. Gotherman - It miGht be phrased in terms that the imposition of a tax does or 
doeD not limit or impair the ability of municipalities to levy the same or a similar 
tClX. 

•� Hr. Glander - t-That you've done is substitute "imposition" for "levy" but the "levy"� 
of Cl tax� has pretty Gicnificant meaning. 

l~s. Eriksson - And it continues. You don't just levy it once.~be tax continues 
to be levied as lone as the law is on the books. 

•� IIr. Glander - That's right.� 

ilrs. Eriksson - So if you can repeal it, I don't see l1hy you couldn't amend it. 

lao Glander - Yes, I think that's right. I thiru' you could put some lanuuage in 
there which would neGate the fear you have, John. 

•� Hr. Cotherman - By concern is more with the l~ord "lau" than with "levy." 

Hr. Glander - Oh "Statute" \'1ouldn't help you there, "ould it? 

l~s. Eriksson - In other words, (A) in Group I, l1hich simply says "The levy of a 
•� tax ••• " would pcrhaps, in your mind, John, be a better way of saying it, rather 

than talking about a law levying a tax. 

•� 
l~. Carter - My preference is for Group I (B).� 

IIr. Carson - I don't like "field of taxation;'. It's kind of broad.� 

lire Carter - Group I (C) solves that problem. HOll l10uld you react to (C)? 

Hr. Car son - 'Jell, "c restrict this to municipal taxes. Is it necessary to do that? 

1·~. Glander- That'D the area in which the issue hos all-lays arisen.

•� t~. Carson - I knol', but thirty years from now·· 

l~. Uemeth ••-. the Constitution would have to be amended again. 

• 
lks. Eriksson· Not if the General Assembly gave other units of government the gen
eral power to tax-· 1519 
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lIr. Glander- --which it could do no''1 by statute. 

l~s. Eriksson - They could do that. We haven't thoucht of that. 

Hr. Carter - Hhat you're suggesting instead of :lcunicipal tax" is :ltax by a polit
ical subdivision" or something of that sort. That's aD excellent point. 

l~. Glander· (C) has l'same or simi1ar"--maybe the others do, too-·and I think those 
should go together. There's a lot ofl,csse la"1 built up on "similar:!. 

lire Carter - The nay that would read then is "The levying of a state tax does not 
preclude the levyinc of the same or a similar tax by a political subdivision. • ." 

l~. Glander· I would say" .••a municipality or other political subdivision. . ." 
Brs. Eriksson - Perhaps" ••• or other political subdivision authorized by law 
to levy the tax". Otherwise, the provision might appear to give them the power to 
levy a tax they can't now. 

Hr. Carter - " ••• or other political subdivision authorized by la'" to levy the tax •• ~~' 

lIrs. Eriksson - Or " ••• such tax or taxes," 

Hr. Hilson - I'm not sure I like the change. "Other political subdivisions" are 
subdivisions of the state, anyhow. The conflict is between the state and munici
palities. 

l~s. Eriksson - But the General Assembly could conceivably authorize other polit
ical subdivisions to levy taxes, generally. 

l~. Carter - And this is relevant in view of what the Local Government Committee is 
talking about. 

lir. Glander - We start out with the proposition that no political subdivision has 
any taxing power unless it is specifically authorized to levy. lfhy do we need to 
necate preemption? Having been authorized to levy tax A ", they could not levyII 

tax liB" without specific legislative authorization, anyhow. Even if the state is 
already in the field, the minute the state authorizes them to levy tax liB", there 
is no preemption question left. So I'm not sure, l~ \~k. Wilson I may be right 
that you better sticl; \'lith municipalities on this one. 

l~. Gotherman - And I'm not sure the language is broad enough. I'm not sure what 
the General Assembly is going to do to counties, recional governments or anybody 
else in terms of taxinc power. I feel relatively comfortable that nith no consti
tutional provision the General Assembly can say that the power of a region, for 
example, to levy a tax in no way impairs the power of a municipality to levy a 
tax, but if we have a constitutional provision referring to a "state tax,1I query, 
is a regional tax a "state tax"? If it isn't, and lie have a negation of preemption 
for state taxes, do '1e have the reverse implied for county or regional taxes which 
may come ~own the road in the future? In other \'lords, it isn't a simple matter of 
necating preemption by state taxes--unless we consider all taxes except municipal 
taxes to be state taxes. 
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Hr. Hilson - I'll go alonz lIith that--change the '-lordinG to read: "The levying of 
a state tax or tax by any other political subdivision authorized to levy such a tax, 
doe.. not preclude the levying of the same or a similar nuoicipal tax •••" 

Hr. Gotherman - I think you.'.d get the problem--if the county were to levy a tax, with
out a provision in the Constitution the General Assecbly can say that doesn't affect 
Qny lnunicipal taxes. For example, io the sales tax lm1, they could say that the levy 
of a state sales tax or n county sales tax does not licit the power of municipalities 
to impose sales taxes. tlith a provision in the Constitution that talks about a :'state 
tax II , is the county sales tax a "state tax"? 

Hr. Hilson - There would be nothing wrong with the llording if you~d put "state author
ized" in there. 

l~. Nemeth - What if it isn't collected for the benefit of the state or disburs~d 

by the state? 

Hr. Gotherman: In a brond sense it is. The federal government looks at all of us as 
being part of the state. As a political scientist, it depends on where you start 
from--",hether you look from the bottom up or the top dOlm. 

Nrs. Eriksson - And, of course, the General Assembly could also authorize municipalities 
to levy taxes, as well as prohibit them. 

l~. Glander - But, of course, under the home rule pOller, they have full power to levy 
any tn::, if not prohibited. 

Brs. Eriksson - --if not prohibited. But the expression in Article XIII--

Hr. Glander - Article XIII, Section 6? 

Hr. Cotherman - There is a question in my mind whether that authorizes preemption. 
It doesn't say "prohibit l1 

• 

I~s. Eriksson - It says " ••• restrict their power of taxation." Maybe they could 
not authorize. Naybe they could only restrict.� 

l~. Glander - Under Article XIII, Section 6, you mean? ~hey don't need to authorize.� 
The cities already have that power.� 

I'~s. Eril;:sson - I knou they don't need to--but could they?� 

Hr. Glander - Where do you contemplate putting this provision?� 

Brs. Eriksson - I think Article XII, State taxation.� 

Hr. Carson - Going bact: to "municipal" Can't a county adopt a charter and assume tax�
ing pOllers?� 

Brs. Eriksson - Right.� 

Mr. Carson - Is this lancuage broad enough?� 

Hr. Glander - It may not be.� 

•� 
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Hr. Carter ~ On that u.13is, \-1e \-10uld have: "The levyinc of a state-authorized tax 
does not preclude the levyin~ of the same or a similar tax by a municipality, or other 
political subdivision authorized by law to levy such taxes. That doesn't quiteII 

cover it either. Just say "authorized to levy such taxesH 
• 

llr. Carter - So, we ,,,ould change Group 1 (C), by addinG :lauthorized" after :lstate", 
crossinn out "municipal il and then after "tax" we would add the phrase "by a munici
pality or other political subdivision authorized to levy such taxes," and then con
tinue. 

iir. Hilson - We have to insert the word "authorized" betueen "state" and "taxI! in the� 
second line, also.� 

Hr. Carter - Right. Or " ••• unless the law imposinG .!!:£!l tax" Isn't there a� 
clear antecedent?� 

lire Glander - I think that's right.� 

Hrs. ~ril~sson - Rather than saying "a political subdivision authorizedl:, ''1hat about� 
"a political subdivision "hich has authority to levy"? ;'Authorized" still sounds like� 
someone has to take action to give them the authority.� 

Nr. Carter - Good catch.� 

IIr. Hemeth- Uhat probleos might ,,,e have with using "political subdivision" here,� 
''1hile using "governmental entities" elsewhere in proposed Article VIII?� 

lIrs. Eriksson - I'm not sure we ,.,ouldn't want to confine this to political subdivisions,� 
because Generally if you're given the power to tax, you are defined as a political� 
subdivision by law.� 

Hr. Gotherman- And if you're granted the power to ta::, preemption is no problem.� 

~Ir. Glander - That's riGht.� 

Hr. Carter - How about using "govern.-nental" instead of "political"?� 

Hr. Glander - It's a nore apt term but "political subdivision" has acquired a definite� 
{.leaninG.� 

Hr. Carter - In other '-lords, a "pol itical subdivision" doesn't necessarily have to� 
have elections?� 

Mrs. Eriksson - No, for example, special authorities.� 

lOIre Carter - Why don't tIC Co with what we've got, subject to research.� 

Brs. Eriksson - Yes, and no back and review why we used "governmental entities" in� 
the first place.� 

Hr. Gotherman - There r.lust be a way of saying this '''ithout talking about ;'the la\-l� 
imposinr;". It must be possible to talk about "the !aUII uithout talkinG about lithe� 
law imposing".� 
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I·Irs. Erilcsson - Perhaps ue can use the word "levy" agnin. 

Hr. Carter - Or just say :'unless the levy". 

Hr. Gotherman - Or "unless the law specifically so provides". or "the general la'"1 
••• " 70 get away from the question of ''lhether you have to do it once • 

Hr. Carter - Yes. Just delete that "imposing such tax;', or "imposing the state-au
thorized tax". I like that. That would get away from your (Gotherman' s) point of 
a specific statute. 

}~. Carson - I think this might be interpreted to mean that the legislature could 
pass a 3eneral statute 'lhich says that any time it passes a taxing statute. it shall 
preempt all local taxes. 

Hr. Carter - Yes, it could. 

Hr. Carson - But. it seems to me, we're suggesting they ought to make a decision 
tax by tax, rather than on a general basis. 

Hr. Carter - Yes, it's a question. 

l~. Glander - That's the intention of this--I think this has to be on a situation 
by situation basis. 

Hr. Gothcrman - I see llhat Mr. Carter's point is. IIaybe my concern is not real
istic, that 8 court ''1ould say that it would apply only to the specific law that '·las 
passed. 

I~. Glander - I'd like ~o suggest this involves two approaches. The first decision 
you have to make is whether you want to adopt the approach which puts an affirmative 
duty on the legislature, or take the approach we now have that there is a preemption 
unless the legislature negates it. I think I would prefer to put the burden on the 
General Assembly. 

Mr. Carson - If this approach were adopted, and the state enacted a tax, the legal 
problem l10uld become "Hhat is a similar tax?" But I sec no way we can eliminate that. 

r-~. Hilson - I see another semantics problem in here. '.Lhe word that bothers me is 
"such", uhere we have ''has the authority to levy such a tax" or "has the authority to 
levy such taxes". Suppose the state passes a certain tax, saying nothing about pre
emption, but no political subdivision has the authority to pass that certain tax at 
the time the state does. ~re political subdivisions then precluded? lThy don't we 
just strike the word "such". and just say "which has the authority to levy taxes:!. 
The "lord "such" pins it back to the state. If we eliminated the word "such", then 
this provision would \1Orlt. regardless of what tax field the state might get into. 

Hr. Carter - I don't see any reason why we shouldn't eliminate it. Does anyone have 
any objections? 

~~. Gotherman - I think this may open up the possibility that a political subdivision 
could impose a tax it could not otherwise impose--by implication. 

l·~. Gotherman - Maybe something like "The levying of a tax by the state or its political 
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subdivisions and other public entities", if you want to get into that, and uhatever 
else "1e r.lay have to picl; up, sounds better to me, because then ue'd be talking about 
all taxes, whether they!~e by the state or not. For exaople, you might have the 
arnument that a city can't levy a tax if the county in 'ubich it! is located levies 
it, if the county is granted the right to levy the tax by statute or by the Consti
tution. 

Hrs. Erit~sson - And if you have "state-authorized:', some "ould argue that you're 
only tall;ing about taxes uhich the state authorizes someone else to levy, not taxes 
which the state levies. 

~~. Glander - The thinG that bothers me there is that nobody except a municipality 
can levy a tax unless authorized by the state. 

Hr. Carter - Aren't we saying "The levying of a tax by the state and its political 
~ubdivision8 does not preclude the levying of the same or a similar tax by a munici
pality or other political subdivision which has authority to levy taxes, unless the 
law specifically so provides". Your worry is about "authorized"? 

Mr. Gotherman -What I'm really concer.ned about is whether "authorized" picks up taxes 
not levied by state government itself. 

Hr. Carter - Wouldn't this solve the problem? 

Mr. Gotherman - Well, yes. 

Hr. Glander - r'll tell you uhat I'd go along with. I'd say "The levy of a tax by 
the state or by any of its political subdivisions duly authorized "If you put 
that phrase in, I would have no quarrel. 

~~. Gotherman - O.K., sure. I see your concern that that might again be Granting 
ceneral powers, not to ~nicipalities, but to counties and townships. 

~~. Glander - Right. 

Hr. Carson - Could we Co back. I'm stUI on "such". Let me ask a question. Can a 
villace iopose a tax only if it is specifically authorized by statute? 

Hr. Glander - Villages are municipalities. 

Mr. Carson - With total power to tax unless prohibited. 

}~. Glander - Right. 

Hr. Gotherman - But the legislature could restrict them. 

Hr. Carson - I guess my only question is whether by taking out "SUCh", this proVision 
might be interpreted to mean the legislature no longer has that power to restrict. 

Mr. HUson - I think that ",as Emory's point. 

Mr. Carter - How about this way: II • • by a municipality or other political sub
division having taxing pouers •• ."?. 

Hr. Gotherman - I don't think that "such" creates a problem. 
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Hr. ~!i1con - It's a "chicl~en and egg" thing with me. 

•� Mr. Gotherman - You'd have to say "the same or a similar tax" unless you say "sucM'. 
"Such" is a little different than what we're talking about. 

Hr. Glander - Unless you say "such" means "the same or similar". But why not use 
the same l'lords? 

•� Mr. tHlson - We've already said "same or similar" above. The point is that you� 
might not have the authority to levy "such" a tax--�

Mr. Gatherman - --at the moment. 

• Mrs. Eriksson - It's a problem of how you conceive of "authority", isn't it? He1re 
looking at it as your right to enact an ordinance if you llant to, and you·'re looking 
at it as� the actual e1dstence of the ordinance. 

•� 
Mr. Wilson - Well, I'm looking at it as the creation of a new tax base by the state-�
like a tax on blondes. At the moment they levy that ~e political subdivisions� 
don't have the authority to levy such a tax. After the General Assembly passes it,� 
then ~e could unless they preclude it.� 

•� 

Mr. Gotherman - It would take a new concept to make that a problem, because except� 
for cities Bnd counties uhich have some powers of cities, nobody is going to levy� 
any taxes without the General Assembly's approval, and then preemption is not really� 
a problem. The problem is only going to be in the case of those who have home rule� 
powers of taxation. So I would think that unless you actually had the tax involved,� 
you wouldn't have any problem. 

Mi. Wilson - This just bothers me a little bit. 

• Mr. Carter - From the point of view of grammar and logic, why don't we just delete 
that phrase "which has authority to levy such taxes", because it's clear without it. 
It would then read: liThe levying of a tax by the state or its political subdivisions 
duly authorized does not preclude the levying of the same or similar tax by a mu
nicipality or other political subdivision unless the law specifically so provides." 
It's redundant. Just cross off that phrase.

•� Mr. Wilson - You're getting closer to my point. 

Mr. Glander - Why, I think I'd go along with that. 

• 
Mr. Gotherman • I do feel that you still have the problem that the word Ilstate" is 
not a word of art. If you're in Washington, youconsider all taxes to be state taxes. 
If you're in Ohio, you consider Statehouse taxes to be state taxes. So I think you 
need some more precise language to explain what taxes you're talking about. 

Hr. Glander - Do you l.Jant to say "The levying of a tax by the General Assembly"? 

It� ~a. 11i180n - No. That would preclude those voted in by any state legislature. 

Mr. Gotherman - I think '~he levy of a tax by the state or any of its political sub
diVisions authorized to levy taxes does not preclude " or "duly authorized"-
either one. 
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Mr. Glander - That's all right. 

Hr. Cotherman .. That way tIC negate county preemption, uhich could come some day, 
even without legislation being in effect. 

Mrs. Eriksson - The problem you raised, john, about the lawimpos{ng the 
tax might be solved by saying It •••unless the General Assembly declares its inten
tion to preclude ••• " or " •••unless the General Assembly or other tax-levying 
jurisdiction declares its intention to preclude •••", rather than talking about 
the law levying or imposin3 the tax. 

Mr. Gotherman - Well, I'm inclined to think "unless the law specifically so provides", 
and then if you don't nant to let the General Assembly preempt carte blanche add a 
sentence nhich says that the General Assembly shall not declare its intention to 
preempt or preclude taxation in more than one field at a time. Don't try to put 
everything in one sentence--use two sentences if necessary. 

~a. Carson - I hate to get away from the basic concept that the General Assembly 
should decide whether it preempts at the time it adopts a tax law. 

1'11'. Carter • How about changing "the" to "each": "... unless llih law specifically 
so provides."? Or". • • each !!!£h law • • ."? 

Mr. Gotherman .. " •• unless each l!!. law • • •"? 

Mr. Carter .. Yes. Nolan's back to the point that they ought to make a judgment 
every time they have a law. 

Hr. Carson - That we shouldn't have a general law which is a preemption law. 

Hr. Cotherman - When you combine "law" and "imposing", you get back to the problem 
we discussed before , tlhich is that the legislation which authorizes the 
issuance of bonds has to provide for the levy of the tax and I believe that "law 
imposing ll could be construed merely to include the act that imposed the tax. 

Mr. Carson· And you're concerned about the later amendments? 

Mr. Gotherman .. Yes. 

HI'S. Eriksson - tolell, I'm not concerned about that. Hy view would be that the Gen
eral Assembly could amend the law. but I'm not sure John is satisfied. 

Hr. Glander - Well, that problem's solved if you strike out "imposing the tax" and 
substitute "such law" or "each law"·· 

Mr. Gotherman - --or "each tax law". 

~~. Carson - I'd like someone to read the whole thing to me. 

I 
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~~. Carter - "The levying of a tax by the state or its political subdivisions- •Mr. Hilson - " • or any of its political subdivisions •••" May be less than 
unanimous. 
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• 
Hr. Carter -" •• or any of its political subdivisions • • ." I still have the 
phrase duly authorized: 1 in here 

Mr. Glander - I think you've got to have that in. 

Mr. Carter - ". • • does not preclude the levying of the same or a similar tax by a 
municipality or other political subdivision unless each such tax specifically so 
provides". That's I thinl: where we stand at the moment.

• Mrs. Eriksson" I would have problems with "each such tax law" because I think we've 
discussed two groups of tax laws, now. 

Mr. Wilson - You're right--state tax law and political subdivision tax law. 

•� l-fr. Carter - Yes--

Mrs. Eriksson - You can argue that municipalities don't enact laws, but if you're 
talkin~ about a political subdivision which has derived its power from the state 
law-

•� Mr. Carter - Yes-

l1r. Glander - Your concern is what "each such tax law" refers to. 

•� Mr. Carter - This is maybe where we ought to get into "the General Assembly".� 

Mrs. Eriksson - Yes. " ••• unless the General Assembly. . ." 

Mr. Carter - Nolan would like to have in there that they have to direct their atten�
tion to each action, and I think that's a valid point.� 

• Mr. Gothcrman - No one else really passes a law, do they?� 

Mrs. Eriksson - No. 

Mr. Glander - Let me make a suggestion. Go back to the beginning, "The levying of 

•� a tax by the state • • .lImlY don't we say J "The levying of a tax by the General As�
sembly or any of its political subdivisions", and then 30 down to the bottom, " ••• 
unles:.- the General Assembly •••" 

Mr. Carter - Couldn't we just stop in the first part at liThe levying of a tax by the 
General Assembly"? 

•� Mr. Nemeth - \-1e couldn't use "of its" any more. It would have to be "political sub
division of the state". 

• 
Mr. Gotherman - Or "political subdivision". 

Mr. Carter - Maybe we've gone about as far in drafting as 'le can. Maybe ue should 
ask the staff to do some drafts to critique at the next meeting. This is very hard 
for a committee to do. 

Hrs. Eriksson - I think ue have an idea--enough to get started all right. 
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Mr. Gotherman - I will say this preemption ~octrine is fairly tricky, and unless it 
can be properly handled in the Constitution, those of us uho have to live uith it 
would feel more comfortable uithout it being in the Constitution. If it's not done 
properly, l1e'd much prefer to see it as it is now. If ue can persuade anybody to 
eliminate it by statute now He ~ eliminate it by statute. Any constitutional pro
vision at all may preclude the elimination of the preemption doctrine by statute. 

Mr. Carson - Can we leave the drafting to the staff, then? 

Mr. Carter - And maybe they can get a draft to Emory and John to get their input, and 
hopefully to have it up for action at the next meeting of the committee. 

~~s. Eriksson - Yes. 

Hr. Carson - Section 2 is an extremely important part of our tax structure. I don't 
think there's a '1£ly that we can get a change in the 10 mUl limit adopted in the 
state of Ohio, and even though logically you can say it doesn't make any sense at 
that level an~lay it just seems to me that a proposal to change it might be harmful 
to the rest of the things we are trying to do. lle've had some very interesting dis
cussions on uniformity and I think we've had some pretty well informed people tell 
us that we can uet along with uniformity the way it is. On exemptions, the General 
Assembly has the power to limit them, and I think the problem there is that the Gen
eral Assembly has 30ne farther than the Constitution. 

lIr. Wilson - In more recent years it has been more liberal than the Constitution in
tended. 

Ur. Carter - l1hat other sections do we have? The income tax of course ''Ie ought to 
take a look at acain and the inheritance tax section, and there are several things 
you can do to the income tax that requires the return of half the money. It would 
seem to me at the least that that needs some clarification. There are legal problems 
in it and if ue decide to keep it, it should be polished up so that people know 
what it really means. • 
lIre Wilson - You'll get around to my word pretty soon--strengthen the section by 
providing that taxes on income or taxes measured by income are income taxes and not 
franchise taxes or anything else. 

lIre Carter· There are five things we could act on: the indirect debt limit, the 
income tax issue, the adoption of federal tax laus, the earmarking section, and 
preemption. 

lIre Carson· I think also we have the question of repealing the section authorizing 
excise and franchise taxes. 

Hr. Carter· Yes. That was a fairly routine matter. The legislature already has the 
authority to impose them and the sections are needless. 

Ur. Carson - If tie should consider this iast thing we were talking about, reference 
to the federal laus, where would that go? Would that go in the income tax provision? 

las. Eriksson - In my opinion, yes, as long as you're going to restrict it to income 
tax 

Hr. Glander - I don't believe it's needed the llay the estate tax is written. 
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Hr. Carson - I hate to go to the full Commission with only a part of a section. 
tIe have Section {} "hich says "Laws may be passed providing for the taxation of in
come and such tQ)tation may be either uniform or zraduated, and may be applied to 
such incomes as ~y be designated by law; but a part of each annual income not ex
ceeding $3,000 r.lay be exempt from such taxation. II 

iIr. Carter - He could just delete that last phrase. 

l~. Nemeth - That may be construed as withdrm1in3 authorization to make any exemp~ 

tion. 

Hr. Carson - Ue could say "exemptions may be provided by law. II Generally the com
mittee thought that the $3,000 figure should go by the boards. But it would seem 
to me that it 170uld make sense to put this nell provision right there. 

Hr. Carter - Uhy don't we have that drawn up for the committee, then? 

Hr. Carson - I think that is a good approach. Has there anythin3 else in Section 8 
that we had discussed that needed changing? Is there anything we can do today with 
respect to direction to Section 91 First of all, do you want to retain the 50%1 
I suppose you could say the Constitution could leave this to the legislature but 
I would doubt very much whether we're going to 3et that through the legislature. 
So assuming the 50% formula stays in the next problem or question is what does 
income tax mean and what does inheritance tax nean? Is the franchise tax measured 
by income? Is it an income tax? 

I·~. Carter - It is not. Isn't that the court decision? 

Hr. Glander - Hell, there is some authority, but not in this particular area on the 
fact that there is a difference between a tax upon income and the tax measured by 
income. If you "ould want to send back to local governments half of the franchise 
tax measured by income, the language should say so. 

Hr. Wilson - That's my motion. It's difficult to know how to approach this. The 
legislature has successfully gotten around the provision anyholl, either through calling 
it income tax or franchise tax or by saying that money you've been getting out of 
other funds is nOll going to be called income tax money and the actual net increase 
in revenues to municipalities of the state because of a state income tax being in 
existence is practically nonexistent. We get $17,000 more a year but only because 
they increased the local government fund amount from $36,000,000 to $40,000,000. 

Itt. Gotherman - I think local governments would really be more interested in a 
maintenance of effort provision by the state. 7his constitutional provision does 
have the benefit of making sure the state maintains some~fort. They may get 
around it from time to time but they can't completely eliminate the assistance to 
local governments, so it does have a maintenance of effort aspect even though it 
doesn't mean anything right not. 

I·~. lHlson - If the provision had said that of any new revenue received by the state, 
50% shall be returned, it would have done what I think it should have done. 

llr. Carson - I knOl'1 that the state can avoid the problem by either returning this 
money directly and not giving local governments other moneys that they have been 
niven in the past, or by calling other moneys they give them returns under this 
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provision. But I ~ust say that I had always thought that this provision was in
tended to include the franchise tax measured by income. It says income tax and I 
think that is an income tax. 

lir. Hilson - Nany of us also thought that it meant new revenues. That part of the 
argument probably Han' t hold water but I agree 'lith you that the corporate franchise 
tax is an income tax, regardless of what kind of a name you want to give it. 

ilr. Carter - Is eart':18rldng in the public interest? 

l~. Wilson - This preemption doctrine that we have here made it in the public interest. 
If we had a free rein here in Ohio for municipalities and local governments to tax 
uhat they want to tax, this wouldn't have meant so much, but since "le are highly 
limited in what kind of revenues we can evolve for local government because of pre
emption, this thing meant a lot to us. 

lir. Carter· In other words, what you're saying is that the preemption change, if 
adopted, makes you feel a lot better. At least we have taken the courts out of it. 

l~. Cotherman - nut unless you take the General Assembly out of it then I don't think 
many local government officials and school officials would feel particularly com
fortable without this constitutional maintenance of effort required by the state to 
local governments. After all if they have total ability to say to you uNO" which 
they do now and I ,,,ould suppose in future constitutions, then should they not have 
some obligation to provide support? I think the issue is whether or not there is a 
constitutional obligation of the General Assembly ''1ho can say "NO" to you to help you. 
r think that's more the issue than whether or not it's in the public interest to 
have to live with the prOVisions. Maybe it's just another way of phrasing it, but 
it seems to me from a local government point of view, that is the issue. I would 
even think that schools would be somewhat concerned about it. 

l~. Wilson - The concept that gave rise to federal revenue sharing to my mind is 
applicable here. The federal government dictates things to be done on the state and 
local level, and they should provide money. 

Hr. Carson - The section reads If ••• shall be returned to the counties, school 
districts, city, village or township in which s3id income or inheritance tax orig
inates or to any of the same, as may be provided by law." 

Hr. Glander - Which gives the General Assembly some power to control "lhich political 
subdivisions receive the 50% but not the use of it. 

l~. Gotherman - If this were eliminated, we might even get back to where we were 
before the income tax. Local government, including schools, saying that the state 
is decreasing its support, not it's 40, 30, 20, 15%. This kind of a limitation, now 
that we have the income tax, does provide some solace to people in local government 
and schools. 

1~. Carson - I personally would like the committee to consider adding taxes measured 
by income. If the legislature had adopted a straight corporate income tax, there 
isn't any question that it would have come under this. Now what they did was to •amend the franchise tax law which is a tax on a license to 80 business and by this 
language has, in my view, circumvented what is now in the Constitution. 

l~. Carter - Wouldn't it mean that they just slide funds around? 
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lIr. tolilson - It mir;ht, but they -might have to ~ive us a little bit more. 

•� ik. Gotherman - I doubt if cities would get more,� 

Hr. Carter - I uould have no objection to doing that. 

Ik. Gotherman - Some day it might have an impact on how much state government helps 
local governments financially. 

•� Ik. Wilson - Let's just project inflation way way in the future and the growth of 

• 

the economy to the point where total collections of income tax, corporate, individual 
and state reach n tremendous amount if they are fixed in dollar amount returning to 
certain areas which they have been up until this last session of the legislature, 
on a dollar amount, rather than a percentage amount they might have to increase that 
dollar amount to comply with the provisions. 

I·k. Carson - Has there been any problem about the interpretation of inheritance taxes? 

l~. Glander - I'm ~lad you mentioned that. No, except that we n~1 have an estate 
tax which is a little different animal than the inheritance tax. I think that some

• language needs to be changed in that section dealinz with the allocation of the in
heritance or estate tax, you can say. Technically an inheritance tax is upon the 
recipient, whereas an estate tax is upon the whole estate. So that language needs 
to be cleaned up. 

Hr. Carter - Could lie use "death taxes"?

• Hr. Glander - The trouble \dth that is that it's a little too general. I think that 
lie ought to get into estate taxes. 1 think that needs to be put in there. Switch 
or leave it in the alternative, which I think I t70uld do. 

l~. Carson· How about the last part of Section 9? Is there a problem in designating 
•� counties, school districts, cities, villages, to\mships? 

lk. Wilson - The General Assembly could give it nll to schools or 8ive it all to 
counties. There's no guarantee that they would have to distribute to all of them 
or more than one. 

•� Ik. Carson - Maybe the problem is the language "in which the income or inheritance 
tax originates". 

iIr. Gotherman - I think a lot of people exaggerate the importance of that problem, 
because an income can originate where you live, uhere you earn it. 

•� Hrs. Eriksson - Hi3ht it not be better to take it out? And simply require that the 
tax he returned to those same political subdivisions, as may be provided by law? 

•� 
l1r. Carson - Hhere \le have uncertainties, it seems to be a good idea to try to elim�
inate them. I hnd thought there was one here. Are there any other local subdivisions i.� 
that should or should not be in here?� 

IIr. Carter - It is restrictive. Should we try to add under regional governments, 
that type of ~hinr;. ~·mich might be funded throu~h the state collection of revenues? 

• 
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I~s. Eriksson - The ~ore you add, the more you dilute within the required 50%, but 
you can argue, of course, that out of the other 50% the General Assembly could provide 
for the regional covernments. 

Hr. Gotherman - These mentioned are general purpose districts. Anything else you have 
is a special purpose district, including regions as I understand them, although that 
is not really clear. 

Hrs. Eriksson - "Political subdivision" would mean a great deal more than already in 
the section. 

l~. Carson - But we don't have a term that we have been using that means that we cover 
just these. 

lIrs. Eriksson - I don't know of any other term unless you wanted to devise a term like 
nencral purpose local novernmental units. 

l-~. Carter - Perhaps ue can reach decisions on the income tax section and then we can 
add the local government earmarking and then that leaves us really only Section 2. 

l~. tlilson - When the legislative members of this committee are present, we may have 
some divergence of opinion. 

lIre Uemeth - The ParI. Investment case has stirred some more ripples, of course, on 
uniformity and the Farm Bureau Federation, I think, has already announced that it in
tends to go to the General Assembly with a proposal for a constitutional amendment 
reGarding the classification of property. 

l~. Carson - Beforc 'IC get too far on Section 9, could we prepare a draft or reYision 
of Section 9 which lIould maintain the 50'70 turn bac!., that provision. It would include 
taxes measured by income. The language needed to cover the franchise tax problem. 

1~. Glander - Mr. Chairman, there's another section that refers specifically to in
heritance taxes. That ought to include estate taxes. 

l~s. Eriksson - Yes, and that's Section 7 and that also would raise the question of 
whether you want to change that $20,000 figure. 

~~. Carter - By the same principle that dollars should not be in the Constitution, we 
should eliminate it and permit the General Assembly to determine exemptions. 

Hr. Carson - We need that because of the graduation. I would move that we do the 
same thing with the exemption as we did with the other. 

Hr. Carter - It seems to me we have a draft of a nhole Article XII, except Section 2. 

Hr. Carson - I thinl. 7 'o1ill stay with any needed changes and this refers to taxation 
by the state so we may not have the inheritance tax vs. the estate tax problem, in 
Section 7. 

Hrs. Eriksson - It also uses the word "inheritance" though. 

•� 

•� 

•� 
Ur. Carter. Gettinc back to Section 2, I recall and Mr. Glander, I'd like to refer 
to yo~ on thiS, there was some discussion about hO\l we could improve the language 
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'1ithout really chancin~ a great deal of substance on this questiono£ exemptions. I 
remember the discussion on this, without limitinG the general power and I can't re
member what the point nas. 

Hr. Glander- "Without limiting the general power" \las interpreted in the Denison 
case. What was said really, in effect, was that the legislature has pm~er to exempt 
property subject to certain general limitatiolls in the Constitution, that is, subject 
to the equal protection provisions of the Constitution. That could be clarified, but 
"hether you're goine to come out with language to cean anything more than you have, 
I don't know. . 

l~. Carson ~ I thiNe we should be concerned about the broadening of the exemptions 
that apply. The lecislature has taken it beyond the bounds originally thought of. 

~~. Glander - And even the categories of property that may be exempted here as men
tioned in the Constitution, the statutes which implement them are varied in character, 
and there are some statutes of exemption that don't fit 1n anyway. 

1~. Carson· On the exemption issue I think this is one case where the Constitution 
3i ves broad power to the legislature and they have used it. 

Hrs. Eriksson ~ The committee has never had anyone before it in favor of 
classification. 

1~. Carson - No, we had somebody on the other side. 

lIrs. Eriksson - You might want to ask some proponents of classification to preserlt 
testimony because tilis would complete the package. 

~~. Carter - We've niven them all the opportunities. 

I·Ir. llemeth - There are few classification statutes in other states. The only one I 
can put my finger on is Hawaii. Even those states which do not have a uniformity 
rule or whose uniformity rule has been liberally interpreted have stayed auay from 
actually enacting classification. 

lIr. Carson - I was rather persuaded on uniformity by looking at the material that 
the staff sent us on I·iinnesota - pages of sections creating classifications, and 
they wish they had never gotten involved in it. 

~Irs. Eriksson - Several other states either have or are in the process of amending 
their constitutions to permit classification, so there must be some nood experiences 
as tJell as bad. 

Mr. Gotherman - I think a current question about classification would be classifica
tion of not just the traditional categories but ,~hat about deteriorated property? 

lIr. Glander - The Supreme Court in the Park Investment case knocked out the legis
lation to take into account current use of property. I heard someone on the radio 
say ctlat it was going to raise the real estate valuations of farm property some 22%. 
That's not true state-wide. Some land adjoining grmling municipalities uill be tn~ 

creased. 

lIr. Gotherman - I think that we would want to argue rather strongly against use as 
the standard because of deteriorated housing or a parking lot at Broad and High. 
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The cities' land acquires more value than farm land. once you get into that, I think 
that l'1e would lool~ at it closely in teru of gettin3 more emphasis on land. 

~a. Carson - t~y don't we have the Farm Bureau come to our next meeting? }~ybe 

John would like to come back. 

l~. Carter - Well. they have been invited to appear. have they not? 

lIt's. Eriksson - I don't recalL We have never invited anyone to speak specifically 
on classification. 

lIr. Carson - Well, let me ask this. Something less than authority to classify would 
permit the legislature to use either or both current use or true value. Is that 
anything the committee would want to consider? 

I·a. Gotherman - Isn't that an oversimplification of the problem though? The problem 
is that the farmers "ant current use. In the farms, great, but what about in the 
cities? We were quite pleased to see that part of that statute declared unconstitu
tional. 

~~. Glander - That lIas the source of the amendment that was put in. 

~k. Carson - You mean that the statute that was passed in Ohio would have required 
~aking vacant land into account? I thought that the statute specified agricultural 
use. 

~a. Glander - The decicion went back to the test that has been talked about in all 
the Park Investment cases, and that is valuation standar4 of true value and they 
equated that with market value. The market value of land would depend upon ,.,here 
it is. 

}~. Carter - And I am inclined to the view that the public interest is better served 
haVing that test, although I admit it works a hardship on many individuals, the old 
farmer who is living out his years on a farm. It really is a touchy question. 

lIr. Nemeth - I think ",e did send out some material on site-value taxation. 

~k. Glander - Out in California there are some irrigation districts which can estab
lish areas for different treatment. 

l~. llemeth - It's not unusual to find park lands or forest lands classified as sep
arate classifications of real property. There are several states which classify 
agricultural property as such, even though they don't have a comprehensive classifi
cation statute. This permits the legislature by law then to define what agricultural 
land is and also permits the legislature to specify the conditions under which farm 
land is entitled to the tax breaks. It may have to be used as agricultural land for 
a period of 5 or 7 years before it qualifies. If it falls into that classification 
and is not used as aGricultural land for the requisite period of time then the owner 
becomes liable for higher taxes, going back over all the period he has held this land. 

la. Carson - One thing that has worried me about this whole subject--you always have 

•� 

•� 

•� 
the case of the farmer who is permitted to be taxed on current use on the outskirts 
of a city, one day he has a windfall and the price he is paid is based on current 
market, not on use. 
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Hr. Carson - John uould say that this sounds ('.K. but doesn't this really deter de
velopment? 

~~. Gotherman - Farmer Jones, or a slum landlord, or just a corporation, why should 
we encourage them to speculate on increased value in the future? Why should we per
mit land which under Qarket conditions would be developed if it were treated equally 
with other property to he taxed differentlYl So that the best use of the land will 
be made under market conditions, rather then encouraging the farmer to sit there and 
have a few potato crops and a corn crop and then wait until he can get the most for 
it. Hhy give him a covernment subsidy to do this? 

Hr. HUson - You mentioned slums. There ·"should be some way of reducing taxes if a 
guy improves his property and increasing taxes if he doesn't. 

Mr. Gotherman • So that he can't afford to sit there. Once you get into classifica
tion it seems to me that it will deal with both those problems. Whether the General 
Asseobly ca~ do it is a highly speculative matter. 

~~. Carter· This is a very complex problem. I would not really want to take the 
responsibility even after a couple of months of study of tackling this issue. 

~~. tJilson - This is one area which as you say, we could put an awful lot of time on, 
and lIe might come up l1ith something. 

~~. Carter - I think it is something for the full committee, at least more members 
of it, to get into, as you suggested, Nolan. 

~~. 11ilson - I'm not real happy with it. If we can come up with a better way of 
doing things for the public welfare we ought to explore them even if it means a 
loncer period of time in:"this particular area. That's what we're here for. 

~~. Gotherman • I am inclined to think that local governmental officials would 
probably suggest sooe constitutional guidelines in this area to be sure that the 
General Assembly loolced at the problem of land speculation, and the problem of de
terioration, not only the problem of agriculture and the problem of business. 

~k. Carter - That's hard to do in a constitution. 

~~. Gotherman - It seems to me that this is one where uniformity protects to a 
certain extent. It seems to me that by eliminating uniformity you're opening up 
the possibility of making Cleveland even a worse place to live. I think that in 
that 'area we have a number of municipal officials uho would have an overriding inter
est in constitutional provisions, feeling that this is an area where the General 
Assembly might really abuse - not really be able to come to grips in the sense that 
they could with other legislation because of tremendous large economic forces at 
play, of members elected to the General Assembly. If uniformity is touched then I 
think that the school officials and the city officials and county officials perhaps 
will have some concern about the ability of the General Assembly to handle a blank 
chec!: as to how it uiH classify. There may be room for constitution~l guidelines, 
in classification of uhatever they decide to do. 

Mr. l]ilson - Uniformity, we say, is complex and I'm going to throw out something 
here that I mentioned before. It doesn't necessarily have a great bearing on this 
but in general it does. 1 can live with a classification based upon zoning, if we 
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had uniform zoning laws. It would give the local governments a good tool to gUide 
developments of the connnunities in the direction they wanted to go. You could zone 
something in a certain way, if that is the ,~ay you want your city to gro'·l, integrate 
your master plan of that particular area with that particular type of development. 
If you could zone and mesh your tax law with your zoning. But we don't have uniform 
zoning anywhere in the state. Each area devises its own. It's another approach and ~. 

zoninc boards would be much better attended than they are now, because in essence 
they uould be setting taxes. It would be a way to 3et things done. 

Hr. Carson - The ne,:t Commission meeting is on December 15? 

Mr. Carter - Yes. 

Mr. Carson - We could certainly have a report from this committee. 

The committee adjourned until Thursday evening, December 14, and Friday 
morning, December 15. 

•� 

•� 
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The finance and Taxation Committee met at 6:30 p.m. on December 14. 1972 at 
the Athletic Club in Columbus, and at 9:30 a.m. on December 15, 1972 at the Commission 
office, 20 South Third Street. 

Present at the December 14 meeting tlere Chairman Carson and committee members 
Senator OC8sek and Messrs. Carter and Guggenheim. Also present were Mr. John Reimers, 
of the Ohio Chamber of Commerce, Mrs. Ann Eriksson. Directo; and Mr. Nemeth of the 
Commission staff. The foregoing were also present at the December 15 meeting, which 
was also attended by Mr. John Gotherman and Mr. C. Emory Glander. 

On December 14. the Committee discussed Sections 7. 8, and 9 of Article XII. 
Mr. Carson stated that in regard to Section 7, which authorizes the imposition of 
taxes on the right to receive, or to succeed to, estates, the Committee had two gen
eral objectives in mind: to make sure that (1) the section specifically authorized 
the tmposition of estate taxes and (2) that the reference to a specific dollar amount 
which may be exempted from taxation is deleted, while the autho~ization to grant 
exemptions is continued. The Committee also wants to preserve the graduation of taxes 
permitted by the present section, he indicated. The Committee then discussed the 
adVisability of including a provision authorizing the adoption of sections of the 
Federal estate tax law prospectively as, for example, is now done by statute in 
Section 5731.01 (E) of the Revised Code. A final decision regarding Section 7 was 
deferred until the meeting on December 15. 

Then the committee turned its attention to Section 8 of Article XII, which 
authorizes the imposition of an income tax. Mr. Carson pointed out that. as with 
the estate tax, one of the Committee's objectives here is to remove ~eference to a 
specific dollar amount which may be exempted, while permitting exemptions to be set 
by law. Senator Ocasek pointed out that the Senate had just p~ssed an amendment 
which would have the same effect. The Senate amendment, of which the Committee had 
a copy. just replaced the words "not exceeding three thousand dollars", now in Sec
tion 8, uith "as provided by law." Mr. Carter said he liked that approach because 
of its simplicity. The other Committee members present agreed. However, Mr. C~rson 

said the Committee should consider including in this section not only "taxation of 
incomes" but also "taxation measured by income." He said this would be logical par
ticularly in view of the fact that the Committee was considering the addition of a 
provision Dt the end of this section reading: "Laws imposing taxes on or measured 
by income may adopt by reference provisions of the 8trtutes~of.the United States as 
they then exist or thereafter may be changed." Mr. Carter suggested that it may be 
more appropriate to propose this as a separate provision llhich would state that 
laws imposing taxes may adopt by reference provisions of the statutes of the United 
States as they then exist or thereafter may be changed. This would cover all types 
of taxes. After some discussion; it was a3reed that the Committee would propose such 
a provision as a separate section, possibly a new Section 10. A final decision re
garding Section 8 was deferred until the meeting of December 15. 

The Committee then discussed Section 9 of Article XII, which contains the 5~~ 

turnback requirement on income and inheritance taxes. The draft proposed for dis
cussion ,~ou1d have (1) specified that both inheritance and estate taxes were subject 
to the requirement. (2) included any tax measured by income in the requirement, and 
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(3) continued the requirement that all taxes subject to this section be returned to 
counties, school districts, cities, villages or townships, or ant of them. However, 
it would have deleted the requirement that any such taxes be returned to the unit 
in which they originated. Mr. Carter stated that the Committee had decided at the 
last meetinn to delete this requirement because there are so many instances in which 
it is difficult to determine where a certain tax revenue originated. Mr. Carson 
said he uou1d prefer that the committee reconsider its position on this. Mr. Guggen
heim said he couldn't see how any proposal which removed the origination requirement 
woul.d have a chance of getting through the legislature. Senator Ocasek said that 
although he thought the 50% figure was arbitrary, he snared Mr. Guggenheim's view. 
After considerable discussion, Mr. Carter suggested that the Committee propose only 
two amendments to this section: (1) a ch~nge of "centum" to Hcent" and (2) the in
sertion of 1I0r estate" following the word "inheritance." He said that requiring the 
return of 50% "of any taxes measured by income", as the Committee originally thought 
of recommending, . would be a very difficult thing to do, as for example, trying to 
attribute certain corporate income to designated counties or other local governmental 
units. ~~. Carson said that from a constitutional point of view, it didn't seem 
sensible to require the distribution of an income tax and not require the distribu
tion of a tax measured by income. It was agreed that the Committee would study this 
provision further before deciding on a proposal. 

The Committee then returned to a discussion of Section 8, providing for the 
taxation of incomes and e:lCemptions therefrom. After discussion, 14r. Carter suggested 
that the Committee consider the following as a possible proposal: "Laws may be 
passed for the taxation of incomes, and such taxation may be either uniform or grad
uated, and may be applied to such incomes and with such exemptions as may be pro
vided by law. Mr. Carson asked whether the provision should refer to "exemptions 
and exclusions." Mrs. Eriksson said she thought "exemptions II can be interpreted 
to encompass "exclusions", certainly as 10nn as there is no reference to "a part of 
each annual income." It was agreed that this seemed a better proposal than the 
one the Committee had discussed earlier in the meeting, particularly because of the 
absence of the above-quoted phrase, which may pose problems of definition. 

The Committee then took up Section 7 again. By the end of the discussion, the 
fo1lowinn language had evolved: "Laws may be passed providing for the taxation of 
estates or of the right to receive, or to succeed to, estates and such taxation may 
be uniform or it may be graduated based on the value of the estate, inheritance or 
succession. Such tax may be levied at different rates upon collateral and direct 
inheritances and a portion of each estate may be exempt from such taxation as pro
vided by lau." The phrase "based on the value of the estate, inheritance, or suc
cess ion" lias suggested by Mr. Carson. • 

At the December 15 meeting the Committee took up the indirect debt 1tmit ag~in. 

The staff had prepared the following draft for discus8ion~ 

:'Section 11. No bonded indebtedness of lhe-aeaeer-ep any political sub�
division 'he~eei; shall be incurred or renewed, unless, in the legislation� • 
under uhich such indebtedness is incurred or renewed, provision is made for 
~evyift~-aft~-eel~eelifts·aftft~a~~,-~y-ta~alieft-aft-ame~ftt-8~ifieieftl-le-pay-ehe
 

iftte~e8l·eft-8ai~-heft48r-afte·le-p~evi~e-a-siftkiftl-f~fte-fer-lheir-iifta~-re.
 

eelftpUeft-at!-IMt!~rhy FULL AND TIMELY PAYMENT OF THE PRINCIPAL OF AND INTERES'l 
ON SUCH DEBT. THE GENERAL ASSEMBLY SHALL, BY LAW, REGULATE THE MEANS OF • 
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PROVIDING FOR SUCH PAYMENT. THE LUIITATION ON UNVOTED PROPERTY TAXES� 
IN ~ECTION 2 OF ~TICLE XII OF THIS fONSTITUTION DOES NOT ApPLY TO� 
BONDED INDEBTEDNESS OF A POLITICAL SUBDIVISION UNLESS A SPECIFIC� 
PROPll:RTY TAX LEVY IS PLEDGED TO THE PAYMENT OF THE PRINCIPAL OF OR� 
INTEREST ON SUCH DEBT.� 

"nmmED INDEBTEDNESS," FOR PURPOSES OF THIS SECTION, }!EANS GENERAL 
OBLIGATIONS OF A POLITICAL SUBDIVISION FOR WHICH THE FAITH, CREDIT, AND 
TAXInG POl'lER OF THE SUBDIVISION ARE PLEDGED." 

At the outset, Mrs. Eriksson indicated that the reference to the state had been 
struck fro~ this section because the Committee felt that its proposed Article VIII 
adequately covered the question of the issuance of general obligation bonds by the 
state. The ensuing discussion of the whole proposal brought to light several 
technical problems relating principally to the question of the effect of the re
moval of the reference to taxation on the interest rates of bonds issued under a 
constitutional provision such as the above. It was agreed that these problems 
needed further study before the Committee is in a position to make a recommendation 
in regard to the indirect debt limit. 

The Committee then reviewed its discussion of December 14. Mr. Carter stated 
that one thing the Committee had decided \1a5 to propose a separate section permitting 
the adoption by reference of prOVisions of Federal tax law. Mr. Carter then read 
Section 7, relating to estate or inheritance taxes. as the Committee had developed 
it on December 14. Mr. Glander suggested that people today are accustomed to re
ferring to "rates of taxation", and Mr. Carter then suggested a change in the first 
sentence, so that it would read in part: tI ••• and the rates of such taxation 
may be uniform or may be graduated ••• 11 This change was agreed to. The same 
change was ~ade in the second phrase of the first sentence of the draft proposal 
on Section 3 relating to income taxation. This phrase would read: " ••• and the 
rates of such taxation may be either uniform or graduated,. II 

Mr. Carson pointed out that the Committee had not come to a conclusion on 
Section 9. He again expressed concern over the fact that, since the provision as 
it now exists does not say anything about :'taxes measured by income", it is possible 
to avoid the operation of this section simply by the manner in which a tax law is 
worded, as, for example. the new corporate franchise tax law. He suggested that 
from a constitutional point of view it may be more appropriate either to repeal 
this section or to distinguish between corporate and individual income. so as to 
make it unnecessary to try to avoid the operation of the section. Mr. Glander sug
gested that the Committee should consider the practical effects of including cor
porate income or franchise taxes under the turnback provision. Such effects may 
include (1) the levy of new taxes at the state level (2) the transfer of some state 
governmental functions back to local governments and (3) the reduction of revenues 
distributed to local governments by the state. Another problem which could be a 
complication, he pointed out, is that the basis on which a corporation pays taxes 
may change from one year to the next, i.e., in one year a corporation may pay on 
an income basis, and in the next year on a capital stock valuation basis, because 
its income tJas down but it had a lot of capital investment. As it is now. the 
taxes in the first instance stay in the state treasury while in the second instance 
they are allocated. Mr. Carter said he could see how, with carry-backs and carry
forwards, there could be considerable complications if, in addition, a part of such 
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taxes would have to be returned to local governments. Mr. Carson said that perhaps 
the Committee could clarify this provision by limiting the turn-back requirement to 
personal income, but he wasn't yet sure why such a limitation was necessary. Mr. 
Carter sumoarized the options available to the Committee as being: (1) to do nothing 
on the definition of income tax, (2) to include taxes on corporations or (3) to make 
it clear that the section refers to individual income taxes only. Also to be re
solved is the question of origination, he said. 

Mr. Carson said that he, for one, couldn't vote for a provision which would 
remove the origination requirement. He said he thought it would be well for the 
committee to consider a few more drafts on this point which would clarify it, how
ever, and this was agreed to. 

Mr. Reimers pointed out that the Committee may also want to keep in mind that 
there are a number of types of corporations \lhich are not subject to the corporate 
franchise tax--such as banks, insurance companies, and utilities--but that these pay 
other types of taxes. 

The next Committee meeting was set for Friday, January 26, at 9:30 a.m. At 
that time,the Committee will vote on a number of recommendations to be presented 
to the Commission that afternoon. These include recommendations of no change in 
present Sections 1, 4, 5 and 12 of Article XII; the recommendation of the repeal 
of Section 10, and recommendations for the adoption of revised Sections 7 and 8 as 
worked out on December 14·15. In addition, the Committee will vote on recommending 
two new sections, one authorizing the adoption of provisions of Federal tax law 

prospectively, and the other negating the Ohio doctrine of preemption by implica
tion. 

The Committee determined to hold for further consideration Sections 2, Sa, 9 
and 11 of Article XII. 

•� 
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•• .Ohio Constitutional Revision Commission� 
Finance and Taxation Committee� 
December 15, 1972� 

•� 
Discussion of the Indirect Debt Limit� 

at the Committee Heeting� 
on December 15, 1972� 

Carson - We've gotten comments from Joe Cortese, have we? 

• 
Eriksson· Yes. His version is different from the one I did originally in some re
spects, and yet I think it's really essentially aiming to do the same thing. I 
discussed his version over the phone with him yesterday, and we made some changes 
in it. Neither my version nor his is exactly what the CODlDittee had talked about 
at the last meeting. I had concluded, after getting down to it, that what tbe 
Committee wanted to do could not precisely be done in that fashion. Joe reached 
the same conclusion. His version, however, has some features which would solve 
some of the problems that mine wouldn't. 

• What each of you have before you is the present Section 11, then the version of 
Section 11 (dated December 14) which I prepared and you received in the mail, and 
then the long version, prepared by Joe Cortese. 

•� 
If you'll recall, the problem with present Section 11 is that it requires that� 

when bonded indebtedness of the state or a political subdivision is issued, the leg�
islation providing for that indebtedness must make provision for levying and col�

•� 

lecting payment by taxation. This, of course, has always been construed to apply� 
to general obligations and does not apply to revenue bonds. TIlis provision, when� 
taken in conjunction with Section 2 of Article XII, which 1tmits unvoted taxes to� 
1% of true value of property--by statute, to 10 mills--has meant what is known as� 
an "indirect debt limit"for political subdivisions. It does not have anything to do� 
with the state, really, because the state has pretty much unlimited power to tax� 
and does not rely upon the property tax. But the ten mill limit on property taxa�
tion--which traditionally has been the only way political subdivisions had of levy�
ing and collecting taxes--has been construed as a limit on the amount of debt which� 
could be issued, even though the debt is actually going to be repaid from other�

• sources. That's a brief summary of what this is about.� 

The Committee has agreed to take the reference to the state out of Section 11, 
because it feels that the state is sufficiently covered under the provisions of the 
proposed Article VIII. 

• But, in regard to political subdivisions, this section does offer a guarantee 
of repayment, and bond counsel were not willing to recommend an outright repeal of 
this section, because they feel that would affect the marketability of bonds. They 
did feel, however, that perhaps something could be done to take bonded indebtedness 
outside the "indirect debt limit." 

• However, Committee discussion led to the feeling that no one wanted to remove 

• 

the ten-mill limitation from Section 2. But, I think, you don't really have a re
moval of the ':indirect debt limit" unless you 're specific about saying that the 
limit does not apply to bonded indebtedness. So my effort and ~~. Cortese's effort 
have been to remove the l~it in such a fashion that it would be fairly clear that 
a levy could not be made outside the limit except under the most unusual of circum
stances. In other words, we have tried to include in here (Mr. Cortese's version) 
all the possible sources of revenue, and indicate that a political subdivision was 
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2. • 
required to use all of these other sources of revenue before they could levy outside 
the ten-mill limit. This would include any sources budgeted for repayment of the 
debt. such as. for example. a portion of an income tax. 

Carson - Then there could be a levy outside the ten-mill l~it without a vote? 

Eriksson - Yes. under the circumstance that everything else which was to be devoted 
to the repayment of those bonds had been devoted to those bonds. 

Gotherman - It would be pretty much what the circumstances are today, except that 
instead of comins outside the ten-mill limit it comes inside, and takes away part 
of the inside millage. 

Carter· It's an exception to the ten-mill limit, that's what it is. 

Eriksson - It is an exception, The way the :lindirect debt limit" operates now, 
for example, an overlapping political subdivision such as a county cannot issue its 
bonds if any of the political subdivisions which the county overlaps has used up 
all its available inside millage. Mr. Cortese seems to feel that it is apparently 
the counties which suffer most because of this possibility.. 

Carson - May I interrupt? Joe Cortese's problem is that your draft doesn't offer 
a good enough guarantee? 

Eriksson - Well, my idea was to remove any reference to taxation, from Section 11, 
and to s~ply say that there shall be a guarantee of repayment. He felt that this 
was not sufficient. 

There is also a problem with the definition of "bonded indebtedness". I felt 
that a definition was needed, especially because of the removal of the reference 
to taxation in my draft. Without a definition. 8 court might say the section also 
applies to revenue bonds. Joe says that the bond statutes often use the termin
ology "faith, credit and revenues". But if we put something like that in here, 
we might again be leading to an interpretation that we were including revenue bonds. 
He felt it was better to leave reference to taxation in; and he has, as you will 
note, put the words "general obligationll before the words "bonded indebtedness" in 
that third version. 

Now, as you recall. at the last meeting, we had considerable discussion about 
what the word "legislation" means in Section ll--whether this meant an ordinance 
or what it means. His proposal would get ~~ay from that entirely, by not pinpointing 
the time of making the guarantee of repayment at the time of the issuance of the . 
bonds, but simply saying that as long as any general obligation bonds of a political 
subdivision are outstanding, the subdivision must make provision for paying them back. 
This avoids the question of what "legislationll you Ire talking about, or having to 
spell out in the Constitution the specific provisions which would have to be put 
either into the bonds or into the ordinance. 

Gotherman - Doesn't that also make things more flexible in the sense that it elim
inates the impairment of the obligation of contract if you try to change the tax 
structure after the bonds are issued? 
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Eriksson - Yes. Now on my copy of Joe Cortese's version, I have some numbers I 
want to explain to you. We've just talked about (1). (2) indicates that he 
retains the reference to taxation, but then, as indicated by (3), he adds a refer
ence to other sources, namely special assessments or income from the facility to 
be financed. (4) indicates a provision similar to the one we have put in proposed 
Article VIII·· 

Gotherman • And is also provided for by statute, as I recal1--

Eriksson - Yes, I'm sure. but it's not in the present Section 11. This is the kind 
of thing bond counsel like to put in. because they feel it makes the bonds much 
more secure. It's the same idea we put in Section 1 of Article VIII. The first 
phrase of the sentence marked (5) is an effort to negate the effect of the ten-mill 
limitation, and the next part «6), (7) is crucial, because it says that youlcan 
levy outside the ten-mill limitation for unvoted bonded indebtedness, but only to 
the extent that the special assessments and the net operating income, or other 
sources required to be used therefor or budgeted therefor, are insufficient. The 
key to this is that this requirement could be a requirement made by the General 
Assembly or it could be the requirement in an ordinance that moneys be set aside 
from, say, an income tax. It could be the lIearmarking" of any tax sources, not 
necessarily property tax sources. The phrase marked (7) is in parentheses because 
I question the necessity of being so specific in a Constitution. We're back to 
the problem of running the risk of excluding something every time we make a list. 
Joe recognizes the problem, and would have no objection to taking that language out. 
On the other hand, he feels that if you leave that language in, it will help to 
"sell" the section because you've made it very clear what kind of revenues are 
traditionally used to payoff bonds. It's a question of draftsmanship, whether 
you want to put it in the Constitution or whether it's better to write comments 
to the section. 

Now. ". • • budgeted therefor" is in here because I thought ". • • required 
to be used therefor" was too restrictive--that it might mean they could go outside 
the ten-mill limit and levy a tax even though they had money available and had 
budgeted it, but decided at the last minute they'd rather use it for something else. 

Carson - Under the proposal, could the General Assembly pass a law saying that 
political subdivisions could issue unvoted general obligation debt and need not 
budget any sources for repayment except real property taxes? 

Eriksson - Yes. The General Assembly probably could do that, and that may be the 
real danger in removing the ten-mill limit. I think, however, that it's much more 
likely to be the other way around. 

Gotherman - I agree with Ann. Such legislation is more likely to be restrictive. 

Carson - One of our jobs. though. is to find holes that other people might find--

Gotherman - I think one thing we should keep in mind is that many cities have 
charter provisions covering debt. It wouldn't be just the statutes. We have a 
couple of cities that have unlimited taxation for debt now. by charter, but that's 
rather rare. Usually, the charter will limit the ability to incur debt, although 
perhaps not as strictly as the constitutional limitation. 
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Gotherm8fl • I hope we will have some more time to work on this draft. I know that 
Joe feels his original draft needed some additional discussion and refinement, of 
uhich this draft is the first refinement. Some of the things in this draft may per
haps be provided for by statute, if that should be the policy of the Commission. I 
do think that this is the best way to do it and the correct way to do it. There 
may be other ways, but they would have some risk involved. This way, there would be 
none, as I see it, to the quality of the bonds. 

Carson - As I see it, we are "removing the lid" from the ten-mill limit, and that 
could be blown out of p~oportlon. 

Gotherman· I don't think it's "removing the lid"--it's modification under controlled 
circumstances. If there is some modification of the ten-mill limit, it seems to me 
it would be easier to control in the debt area than any other area. The General 
Assembly has had a rather good "track record" in doing it. 

Carter - I'm 100% in sympathy with what'd being attempted here, but I have a hard 
time understanding this language myself. There ought to be a better way of doing 
this. This is almost a complicated statute. 

Gotherman - But it's not an unreasonable constitutional provision. This is a fairly 
complicated area. 

Carson - What concerns me is that someone who is opposed to the approach we're talking 
about could conjure up the worst possible situation where, with the legislature's 
authority, municipalities and other political subdivisions could issue an inordinate 
amount of debt, and avoid the ten-mill limit because they didn't have enough sources 
of income to pay it. I wonder whether a change is necessary, and if it is necessary, 
whether we can sell it. 

Eriksson - I'm not sure that it could work that way from a practical vi~~oint, be
cause I think that such vast amounts of bonds ",ould have to be secured by something, 
that is, I don't believe any bond buyer would buy the bonds except those which ap
peared to have some revenues applicable to them. 

Carson - Except that they have millage to back them up~ 

Gotherman - Certainly, it would be possible to set up "straw men" if someone wanted 
to do it. So I think it's a policy question as to whether or not you want to trust 
to the more likely possibility that there will be some limitations placed on it-
that those who set up unreasonable examples will not be taken seriously and believed-
and go ahead with it, or try again to do the other. 

Carter - I'm trying to really comprehend what this might mean. Are we in essence 
giving the legislature the authority to give non-charter cities rights that charter 
cities already have? 

Gotherman - What they may have, if they choose to do so. But the proposal would. also 
affect most of the charter cities. 

Carter • In other words, it would give the legislature the power to give municipalities 
the same freedom generally that only a few charter cities have now. • 
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Gotherman - That's right. 

Eriksson - Now, of course, the basic question is tlhether you want to go with any 
kind of modification of the ten-mill limit and then, if you do, whether there is 
any other way to llrite it so that it would be more restrictive, so that no one could, 
in fact, say that they could forget all other revenues and go to unvoted property 
tax. 

Carter - OUr first objective was to do away with the indirect debt limit. We've 
done that, as far as I can see. Now we're on a new plateau, which is the question 
of an exception to the ten-mill limit. 

Eriksson - But that really is the indirect debt limit. 

Carter - Well you could eliminate the indirect debt limit just by this last sentence. 

Eriksson - Well, I'm not sure-

Carter - --if you state it explicitly? 

Eriksson But what are we doing when we eliminate the indirect debt limit? 

Carter - We'd be in a position of selling bonds that are supported by the revenues 
stated in the bond issue, without necessarily relying on the property tax--like the 
income tax, and so forth. 

Eriksson - Well, if we're going to get into pledging specific sources of taxation, 
then I think you'd have to describe those somehow. In a way, you're coming back to 
the possibility I talked about earlier, that there might be some way of writing in 
here that the General Assembly shall require the political subdivision to levy 
another kind of tax or to put to the voters an increase in, for example~ an income 
tax. 

Gotherman - I'm inclined to think that there are some alternatives that are sOme
where in between, and that we just need some additional time to work with those 
people who are going to approve the bond issues. I think it would be appropriate 
to try some other alternatives. This may be the best alternative, but there may 
be other alternatives in between that would accomplish the overall goal and perhaps 
shorten the provision to some extent. 

C:1rson - How long do you think this additional "dra\l1ing board time" would take? 

Gotherman - I would think a month, anyway, don't you think? 

Eriksson - I'm not sure just what I might suggest. How do you think it might be 
approached? 

Gotherman - I'd have to talk to Joe. I sort of like your approach. There may be 
some way to limit it to those issues planned out of other revenues, and just abso
lutely prohibit the possibility of a planned property tax levy, but allow for the 
theoretical possibility that it may be necessary to levy a property tax because 
the other revenues that were pledged and planned uere insufficient. I'm not sure 
we can't accomplish that. We accomplished it in a rather lengthy statute. I'm not 
sure it can't be provided for in a constitution. 
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Eriksson - In other words, write it more restrictive. 

Gotherman - Right. 

Carson - I would likc to ask Ann and John to see what they can come up with. ltd 
like to see if there isn't some way we can protect the ten-mill lUnit, unless we 
want to attack it specifically. Upon this point, I have the feeling, we are leaning 
toward leaving the ten~ill limit in Section 2. 

Gotherman - You have to actually provide for the ulttmate possibility of a levy 
outside the limit, or else you haven't avoided the ten-mill limitation, and ~f you 
haven't done that you haven't negated the "indirect debt limit", in bond counsel's 
view. While you have to provide for it, you can control the circumstances in 
Breat detail, so that it would be most unlikely that it would ever happen. 

Carson - Tell us again, to make sure we understand, why you have to provide for 
this. 

Gotherman - First, with language that requires that you have taxes levied, and as 
long as you have this property tax limitation, there is a fair chance the courts 
will not accept a substitute. Second, and perhaps more tmportant, an absence of 
such a pravision might change the quality of the bonds. 

Eriksson - I think perhaps you could exclude the property tax, and in that case I 
don't think a court would say the property tax limit is the limit. But in my 
thinking, I wouldn't want to exclude a political subdivision from using its "inside" 
millage if it wants to. But you can't talk about "inside" and "outside" millage in 
the 'Constitution very well because the allocation of that "inside:: millage is statu
tory. 

Carter - Ann, couldn't we just strike the sentence beginning "Levies for the pay
mcnt of the principal •••" It's this sentence that bothers me the most. Wouldn't 
,.,e do it pretty "lCU, then? 

Eriksson - No. As a matter of fact, Joe Cortese thinks the last sentence is re
dundant, but he said it expresses the thought clearly and once again makes very 
clear that the General Assembly has control over the debt. But just saying that 
Section 2 doesn't constitute a debt IUnit--

Gotherman - This lIould mean if you had a situation where you had to use property 
tnxes, but you were in excess of ten mills, you'd have to say you couldn't use 
property taxes, and that would lower the quality of the bond. 

Carter - That's another question--

Gotherman - But it's all tied together. 

Carter - I have a problem with that. It seems to me the bond buyers should take 
some risks. The \'lay it is now, the people are asked to accept the issuance of 
debt which they have nothing to say about but which they are on the hook for through 
property taxes. 

Eriksson - They'd be on the hook for it if they used the income tax, too. 
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Carter - I have no objection to that. 

Gotherman - They do elect their councilmen-~they do have something to say about it. 
Further, I feel 8 provision could be drafted so tllat they're on the hook only under 
very severe circumstances, such as a catastrophe in the economy of the community. 

Carter - Let's project what you're talking about. Supposing a town issues $10 million 
in bonds backed by an income tax, and then the big industry in town closes. Under 
this proposal, property taxes would have to skyrocket. 

Gotherman - They may have to. 

Carter - They would have to--it's mandatory. Now, it does prOVide protection for 
bondholders, and presumably you could sell the bonds at a lower rate with this kind 
of protection. But I'm not sure it's fair to ask the citizens of a community to ac
cept this risk when they have nothing to say about it. 

Carson - I think the answer to that is that there is a ten-mill limit in Section 2 
and I, for one, think the voters would not permit us to take that out. 

Gotherman - I'm not so convinced that the people uould not modify it to some extent-
they are not that "hung up" on traditional methods of finance, as the last election 
demonstrates. 

Carter - I guess I have the same difficulty as Nolan. With a provision like the 
last sentence in the long draft, why couldn't a city issue bonds pledging something 
other than property tax? 

Gug~enheim - You want to authorize ths issuance of general obligation bonds backed 
by something other than property taxes? Why don't you just say that? 

Eriksson - Because then they won't be general obligation bonds, because general ob
lieations theoretically encompass all forms of taxation. 

Gotherman - The problem would be with the quality of the bonds and the interest rate. 

Carter - But our objective is to do what Dick is talking about. 

Gotherman - And I'Q not sure we can't further limit this. A month or six weeks should 
enable another draft lmich looks different than this, I would think. 

Carson - I suggest He think a little bit harder about totally protecting the ten-mill 
limit, instead of putting more limitations in the draft, because otherwise this thing 
may not get out of here. 

Gotherman - Well, it's clear that the people who are interested in this do not want 
the quality of the bonds affected, because that would mean increasing taxes. I t91ak 
tllSt if we can't accomplish what we want to to the satisfaction of the Commission, 
it "ill have to face the policy issue. But we may be able to reach the point that 
the chance of an extra property tax levy is so dim that it would take some kind of 
misrepresentation, practically, to necessitate an extra levy. I feel confident, how
ever, that you could talk to anl number of people "ho will tell you that if a proVi
sion would affect the quality of the bonds, we are not interested, or we will take 
the problem to another forum to work with it. 
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Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
January 26, 1973 

Summary of Heeting 

The Finance and Taxation Committee met at 9:30 a.m. on Friday, January 26, 1973,� 
at the Commission office, 41 South High Street, Columbus.� 

Present were Chairman Carson and committee members Messrs. Carter, Guggenheua, 
and Mansfield, Director Eriksson, and Mr. Nemeth of the Commission staff. Also 
present were Mr. C. Emory Glander, a former Tax Commissioners of Ohio, Mr. Lawrence 
tl1ller of the Department of Taxation, and Mr. Jack Reimers of the Ohio Chamber of 
Commerce. 

The main item of discussion at this meeting was the draft of the committee 
report to the Commission on portions of Article XII. This draftt, which was prepared 
by the staff on the basis of decisions reached at the last committee meeting, 
covered the following sections of the Artic1e~ 

Section Subject 

Section I Poll tax 

Section 4 Revenue 

Section 5 Levying of taxes, and application 

Section 7 Inher itance tax 

Section 8 Income tax 

Section 10 Excise and franchise taxes; 
mineral production tax 

Section 12 Excise tax on sale or purchase of 
food prohibited, when 

It also contained two new provisions, one modifying the Ohio doctrine of pre
emptio~ by implication and the other permitting the state to adopt portions of fed
eral tax law prospectively. 

The draft contained the recommendation that there be no changes in present 
Sections 1 and 5, but did recommend the adoption of a new Section 3 consolidating 
the provisions of present Sections 7, 8, 10 and 12, with some modifications. The 
proposed Section 3 would also contain the provisions on preemption and adoption of 
federal tax laws. (Section 3 is presently vacant). The draft also recommended the 
amendment of present Section 4. 

j 
I 

The proposed Section 3, as submitted to the committee at the beginning of the 
meeting for discussion, read as shown below. Parallel ••ctions of present Article 
XII, where there are such sections, are shown to the right of the corresponding di
vision of the proposed section. 
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• Proposed Section 3 

A. LAWS MAY BE PASSED PROVIDInG FOR 
THE TAXATION OF ESTATES OR OF THE RIGHT 
TO RECEIVE. OR SUCCEED TO, ESTATES. AND 

• THE RATES OF SUCH TAXATION MAY BE UNI
FORM OR MAY BE GRADUATED BASED ON THE 
VAlliE OF THE ESTATE. INHERITANCE, OR 
SUCCESSION. SUCH TAX MAY ALSO BE LEVIED 
AT DIFFERENT RATES UPON COLLATEr-AL AND 
o !RECT INHER ITANCES, AND A PORT ION OF

• EACH ESTATE MAY BE EXEMPT FROlI SUCH 
TAXATION AS PROVIDED BY LAW. 

• B. LAWS MAY BE PASSED PROVIDUlG FOR 
THE TAXATION OF INCOMES AND THE rJ\TES 
OF SUCH TAXATION MAY BE EITHER UlHFORM 
on. GRADUATED. AND MAY BE APPLIED TO 
SUCH INCOMES AND WITH SUCH EXEHPTIONS 
AS MAY BE PROVIDED BY LAW. 

• 

• 

C. LAWS MAY BE PASSED PROVIDING FOR 
EXC ISE AND FRANCH ISE TAXES AND FOR THE 
IMPOSI'tION OF TAXES UPON THE PRODUCTION 
OF CGAL, OIL, GAS AND OTHER HIHERALS: 
EXCl:PT THAT NO EXCISE TAX SHALL BE 
L~VIED OR COLLECTED UPON THE SALE OR 
PURCHASE OF FOOD FOR HUMAN COUSUHPTION 
OFF THE PREMISES WHERE SOLD. 

• 

• 

D. THE LEVY ING OF A TAX BY TIlE STATE 
DOES NOT PRECLUDE THE LEVYING OF THE 
SANE OR A SIMILAR TAX BY A l-nJHICIPAL 
CORPORATION OR OTHER POLITICAL SUBDI: 
VISION DULY AUTHORIZED. UNLESS THE LAW 
IHPOS ING THE TAX BY THE STATE, OR AN 
AtmNDMENT THEREOF, SPECIFICALLY SO 
PROVIDES. 

• 
E. LAWS IMPOSING TAXES MAY ADOPT BY 
REFERENCE PROVISIONS OF THE STATUTES 
OF THE UN ITED STATES AS THEY THEN EXIST 
OR THEREAFTER MAY BE CHANGED. 

• 

2. 

Parallel Section of Present 
Article XII 
Section 7 

Laws may be passed providing for the tax
ation of the right to receive, or to 
succeed to, estates, and such taxation 
may be uniform or it may be so graduated 
as to tax at a higher rate the right to 
receive, or to succeed to, estates of 
larger value than to estates of smaller 
value. Such tax may also be levied at 
different rates upon collateral and direct 
inheritances, and a portion of each estate 
not exceeding twenty thousand dollars may 
be exempt from such taxation. 

Section 8 
Laws may be passed providing for the tax
ation of incomes, and such taxation may be 
either uniform or graduated, and may be 
applied to such incomes as may be desig
nated by law; but a part of each annual 
income not exceeding three thousand dol
lars may be exempt from such taxation. 

Section 10 
Laws may be passed proViding for excise 
and franchise taxes and for the imposition 
of taxes upon the production of coal, oil, 
gas and other minerals. 

Section 12 
On and after November 11, 1936, no excise 
tax shall be levied or collected upon the 
sale or purchase of food for human con
sumption off the premises where sold. 

None 

None 
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3. 

The proposed Section 4 read as shown in the left column below. For comparison, 
present Section 4 in shown in the right column. 

Proposed Section 4 Present Section 4 

The General Assembly shall provide for The General Assembly shall provide for 
raising revenue, sufficient to defray raising revenue, sufficient to defray 
the expense of the S'8~e-STATE, for each the expenses of the State, for each 
year, and also a sufficient sum to pay year, and also a sufficient sum to pay 
the PRINCIPAL AND interest DUE on the the interest on the State debt. 
State STATE debt. 

Mr. Carson opened the discussion of the draft. He first noted that the committee 
had decided to retain Section 1 of Article XII, which prohibits a poll tax, without 
any change. He noted that 'a poll tax provision had been in the Ohio Constitution, 
in one form or another, since 1302. He further noted that the original intent of 
this section was apparently to prevent the practice of requiring of male citizens 
to work so many hours or days per year on the roads in the road districts in which 
they happened to reside, or to contribute a sum of money to the road fund in lieu 
of labor. He said that the committee was aware that the removal of this section 
from the Constitution would probably not result in the resumption of the practice 
uhich it was once intended to prevent, but that poll taxes are associated: in.·the 
minds of most people today with the abridgement of the right to vote. He said the 
committee was aware that under present-day constitutional interpretation and federal 
l~J, the payment of a poll tax as a precondition to the right to vote is barred, so 
that the removal of this section uould not affect anyone t S right to vote. Never
theless, he continued, the committee feels that this section should be retained as 
an added protection for the people of this state. Further, he said, the committee 
believes that a poll tax'for whatever purpose should be discouraged. 

lir. Carson next turned to a consideration of the.~roposed Section 3. He noted 
that it had been his intent to have this section dra,~ up in such a manner that Di
vision(A;of it would contain all those sections of the Constitution which either 
authorize or prohibit the imposition of specific types of taxes. The draft as pre
sented contained these provisions in three divisions of the proposed Section 3, 
namely Divisions (A), (B), and (C). Hr. Carson therefore proposed the following 
changes; placing a colon after the phrase "laws may be passed providing for" 
which begins Division (A) of Section 3. The rest of Division (A) would then become 
Division (A) (1), what was shown on the draft as Division (B) would become Division 
(A) (2), and what was shown on the draft as Division (C) would become Division (A) 
(3). '!he new preemption section, shown on the draft as Division (D) would become 
Division (B), and the new provision on the adoption of federal tax laws, which was· 
shown on the draft as Division (E), would become Division (C), he said. Hr. Carson 
said that, in his opinion, this arrangement would make the Constitution more concise, 
and avoid the needless repetition of the phrase "laws maybe passed providing fori! 
in Division (A) of the section. Following discussion, this proposed change in the 
format of the new Section 3 was azreed to by the other committee members present. 

Mr. Carson then asked whether there were any other comments about this section. 
Hr. Guggenheim asked whether the use of the phrase lithe taxation of estates", in 

•� 

•� 

•� 
DiVision (A) (1), would be sufficient to assure that the tax pe~itted by this sec
tion would not be imposed on the estates of livin3 persons. He suggested that per
haps the phrase "the taxation of decedents I estates': would be .pp....opriate. 1'Ir. 
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C~roon said that that would be n "cll understood term, and after discussion, the 
insertion of the word "decedents' II was agreed to. At the same time the "10rd "suchl! 
mlS inserted before the word lIestates" in the third line of the draft. 

~~. Carson then asked for further comment on the draft. Mr. Mansfield said 
that he thought that the preemption doctrine had served Ohio well, preventing local 
r;overnments from imposing any number of taxes at "ill. He said that he did not see 
a need for a constitutional provision on the doctrine of preemption, but if there is 
to be such a provision, he said, he would prefer to see "the shoe put on the other 
foot" from that which would be the case with the committee proposal, that is, that 
he would prefer a provision which "ould raise the presumption that the General As
sef;lbly intended to preempt if it did not state the contrary:":!n a tax law. Hith 
this reservation, he suggested that the committee consider the insertion of the 
phrase "an identical or similar tax,r in place of the phrase lithe same or similar tax" 
in the preemption section contained in the draft. He said that this phrase would 
be more accurate, since a political subdivision could not levy the same tax as was 
already being levied by the state, although it might levy an identical tax. After 
some discussion, this language change was generally agreed to. 

Mr. Carson invited Mr. Glander to join the discussion on this point, and Mr. 
Glander stated that he, too, was of the opinion that no provision regarding pre
eoption was necessary in the Constitution. He said that he had espoused this view 
for a long time. If the committee nevertheless determined to recommend a provision 
',hlch would negate any preemption by implication, he said, he would approve the com
oittee's draft provision on this subject to accomplish that purpose, although he 
had a question as to whether such a prOVision would be interpreted to be prospective 
only, or whether the General Assembly would be required to examine the entire body 
of tax law to determine the continued validity of each tax provision. 

Mr. Carson said that he did not believe that the latter point presented much of 
an obstacle, and that the .General Assembly would have to examine existinr; laws any
Vay, and enact some new ones, as the result of constitutional amendments "hich might 
result from the work of this Commission. A vote Has called for, and the committee 
mef;lbers present, with the exception of Mr. Mansfield, voted to recommend the pre
eQPtion section in the draft to the Commission, with the language changes which had 
been agreed on at this meeting. 

There were no more comments on Section 3. The committee then proceeded to a 
consideration of Section 4 in the draft. Mr. Carson stated that the committee had 
concluded to recommend the retention of this section in the Constitution, with cer
tain amendments, to make it more complete and lo~ical. The main substantive change, 
ha said, was the addition of a reference to the principal of the state debt in this 
section, whLch at the present tine refers only to the payment of interest. The com
nittee also wanted to make clear, he continued, that the requirement of this section 
that the p~ncipal and, interest on the state debt be paid refers only to that portion 
of the debt for which provision has to be made in a particular fiscal year. ~w. 

Mansfield suggested the removal of the word "the" before "principal" to emphasize 
the latter point. For this purpose-also, Mr. Carson suggested the insertion of the 
Hords lias they become" before the 'Jord "do", so that the last phrase of this section 
\lould read "to pay princlpal and interest as they become due on the state debt ll 

• 

These changes were agreed to by the committee members present. There were no comments 
on Section 5 of Article XII, in l1hich the committee recommends no choQge. 
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At this point, Hr. Carson noted that the committee has yet to make recommenda
tions on Section 2, 5a. 9, and 11 of Article XII, and he gave the following outline 
of the structure of Article XII as it would look when the committee had completed· 
its work: Section I, the poll tax provision, would remain unchanged; Section 2 
containing the ten-mill limitation, the uniform rule, and the exemptions, would re
main in its present position whether or not the committee decided to recommend amend
ments to it; 3 would be a new Section 3, as discussed previously at this meeting; 
Section 4 regarding the raising of revenue and the paying of.:principal and interest 
on state debt, would retain its present position but would be amended as discussed 
preViously; Section 5, on the levying of taxes and their application, would retain 
its present position and would remain unchanged; Section Sa, relating to motor ve
hicle and highway revenues, would become Section 6, since present Section 6~which 

refers to debt for internal improvements, would be r~pealed in accordance with the 
recommendations of the Commission on Article VIII; the substance of present Section 
7, relating to inheritance and estate taxes, would be transferred into the new Sec· 
tion 3, and present Section 9, relating to the apportionment.of income, estate and 
inheritance taxes, would become new Section 7; present Section 11, which forms pawt 
of \'lhat is commonly called "the indirect debt limit ll would become the new Section 8, 
if it is retained in Article XII. l1hatever other changes the cODlllittee might recom
mend in present Section 11, Mr. Carson said, there seems to be general agreement 
that reference to the state should be removed from the section, since the proposed 
Article VIII would completely cover the question of how the state could incur debt. 
If this reference is removed, there would be no reason to retain the section in 
Article XII, which refers to the state, and this section would then perhaps more 
appropriately be located in another part of the Constitution, he concluded. The 
committee members present discussed the proposed arrangement of Article XII, and 
83reed with it. 

The co~ittee then turned to a discussion of those sections of Article XII 
which it had not yet disposed of, namely Sections 2, Sa, 9 and 11. Mr. Carson said 
that, in regard to Section 2, the only question raised in the committee lately is 
the question of the classification of agricultural property. There seems to be no 
sentiment for substantial change in this section, he noted. Further, ..he said, since 
the General Assembly is now dealin3 with that problem in H. J. R. No. 13, he did 
not think the committee should now take a position on the question of classification 
of agricultural property, but that this matter should be left to the General Assembly 
entirely. Mr. Carter agreed. 

In regard to Section Sa, r~. Carson said that the committee had received 
statements and testimony in regard to it last summer, and that it was evident that 
whatever change the committee might recommend there would be strong opposition to it 
on the part of some, while others would favor a modification of the section. He 
said he did not think the committee could, in good conscience, ignore the section. 
He listed four alternatives in recardto it: (1) not to touch It--for which there • 
would probably be considerable sentiment, at least outside the committee, (2) recom
mend the repeal of the sectlon--l'1hich would to some degree disregard the forces 
which were instrumental in having the section adopted in the first place, and the 
fact that it was passed by initiative petition, (3) recommend that the intent of the 
section be kept in the Constitution, but permit the General Assembly to make excep
tions, perhaps by special majority vote or (4) recommend that the scope of the sec • 
tion be broadened to permit the use of moneys collected pursuant to it for certain 
constit~tionally specified purposes. 
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In regard to the third alternative listed above, Hr. Carson said the committee 
micht add at the beginning of the section: "except as may be otherwise prOVided by 
1m1 passed with the concurrence of 3/5 of the members elected to each house of the 
General Assembly". He noted that at one ttme the committee had discussed the pos
sibility of requiring only a s~ple majority vote, but it seemed to him in retro
spect that if the committee wanted to recommend the third alternative, perhaps it 
oucht to require an extraordinary majority, so that a pretty clear need for varying 
the present priorities would have to be shown. 

In regard to the fourth alternative, he suggested that the committee might 
consider adding the following language to the end of present Section Sa: "provided 
that the General Assembly may, by law passed with the concurrence of three~fiftbs 

of the members elected to each house, authorize expendituresof moneys so derived 
for purposes of planning, designinu, acquiring, constructing and operating publicly 
o\lned systems for urban, rural and interurban transportation of passengers in this 
state." Mr. Carson said that this alternative would do several things. First, it 
would make clear that any such transportation system would have to be owned and op
erated by a governmental agency; second, it would include provisions for acquiring 
and operating equipment, and the construction of the facilities; third, it would 
include urban, rural, and interurban systems. He said that the phrase IImass transit" 
infers only urban mass transportation, and that we would be short sighted is we saw 
this as the only problem. Mr. Nemeth l'eported that the Department of Taxation was 
n~J preparing statistical material, at the staffls request, which would give 1n
depth information on Section 5a funds, and that this material is expected to be 
available in the near future. nle committee agreed to keep this section under ad
visement. 

Then, the committee discussed the present status of its deliberations on 
Section 9, regarding the 50% turnback of income, inheritance and estate taxes. Mr. 
Carson said that one of the thinGS which the committee wished to determine would be 
the scope and effect of a provision which would require the return of a portion not 
only of taxes applied directly to income, but also a portion of taxes measured by 
income, such as the new corporate franchise tax. lIe said that there seemed to be 
strong sentiment on the committee for retaining the basic concept of the turnback. 
}~. l1emeth reported that the Department of Taxation, also at the staffls request, 
was preparing a statement on the question of the turnback of the corporate franchise 
tax, and that this statement also uou1d be available in the near future. The com
mittee agreed to hold this section under advisement. 

In regard to Section 11, rk. Nemeth reported that the staff work on this sec
tion was proceeding. 

The next committee meetinr; was set for 10: 00 a.m., Honday, February 19, 1973 
at the Commission offices. Mr. Carson indicated that another meeting might be called 
before that date to give the committee an additional opportunity to discuss the re
mnining problems in connection with Article XII • 
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i Ohio Constitutional Revision Commission 
Finance and Taxation Committee 
February 10, 1973 

Summary of Meeting 

The Finance and Taxation Committee met at 10:00 a.m., on Saturday, February 10,� 
1973 at the Queen City Club in Cincinnati. Present were Chairman Carson and Com�
mittee members Messrs. Bartunek and Carter, Senator Dennis and Messrs. Guggenheim,� 
Mansfield, and Wilson. Also present were Director Eriksson and Mr. Nemeth of the� 
Commission staff. Also present was the Honorable Robert J. Kosydar, Tax Commissioner� 
of Ohio, who had been invited by the Committee to give his views on Section 9 of� 
Article XII, which contains the so-called "turn-back requirement" regarding income� 
and inheritance taxes. Besides Section 9, the Committee again discussed the doctrine� 
of preemption, concerning which it had already made a recommendation in Part 1 of� 
its report on Article XII, and Sections 2, Sa and 11 of Article XII, concerning which,� 
along with Section 9 of the article, it had yet to make recommendations.� 

At Mr. Carson's request, Mrs. Eriksson opened the discussion of the preemption 
question. The principal substantive change from the preemption section previously 
recommended and the draft which the Committee had before it at this meeting was that 
the last sentlnce of the draft prOVided that if the General Assembly did not state 
in a tax law that it intended to preempt a field of taxation, then the presumption 
would arise that it did so intend. 

Mrs. Eriksson - We note there the expression "municipal corporations and other au
thorized political 8ubdivisions"is the same language that's in the draft that was 
preViously approved by the Committee. Municipal corporations are the only political 
subdivisions at the present time which have any inherent power, that is any power 
derived 1rom the Constitution to levy taxes. The preemption doctrine therefore 
presently really only applies to municipal corporations because no other political 
subdivisions derive any right to levy taxes from the Constitution. But the expression 
II p ther authorized political subdivisions ll is intended to cover either places where 
the couaty might adopt a charter and therefore acquire certain home rule powers from 
the Con8~itution, or other political subdivisions which might acquire some home rule 
powers from the Constitution in the future but presently do not have them, of the 
General Assembly might at some point in the future grant some political subdivisions 
powers to levy taxes other than specific taxes, so that expression is the same as in 
the other draft. Then IIfram levying an identical or similar tax"--that expression is 
also the same a8 in the previous draft. Then we go on to say "to permit one or more 
political subdivisions to levy such a tax", so that the General Assembly would be 
obliged according to this to levy such a tax", so that the General Assembly would be 
oblige~ according to this either to preclude the levy or specifically to permit the 
levy. In the case of the so-called permissive taxes, the General Assembly has per
mitted some political subdivisions to "piggy backll on existing state taxes. The last 
aentence would then state the present law, that if the General Assembly does not 
state ite intentions in the legislation, then political subdivisions, including 
municipal corporations, are precluded from levying the tax that the General Assembly 
has levied. 

Mr. Mansfield a~in indicated his own view that he did not feel that any pro
vision on preemption was needed in the Constitution, but that if there was a provi
sion, it ought to indicate that if the General Assembly did not state an intent to 
preempt in a law, then the presumption arises that the General Assembly did intend 

•� 

•� 

•� 
to preempt. He said that he believed it was the position of Mr. Emory Glander, a 
former T.x Commissioner, and now tax counsel to the Ohio Chamber of Commerce, that 
no c08etitutional provision was needed on the subject. Mr. Mansfield also indicated 
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that he had spoken with several peopie connected with the Ohio Chamber who also felt 
there should be no change from the present situation. 

Mr. Carson then stated: At each of the meetings where this was discussed and 
where this policy was being developed there were representatives of the Ohio Chamber 
present, so this was not something that was ever done in a smoke-filled room with 
the doors locked. which this Committee does not ever do. There was never one in
dication 1n all that time that we were taking some drastic action that was going to 
affect a lot of bU8iness and industry around the state, particularly on something 
that is a clarification aspect, I think we feel. It appeared, however, that the 
desire of members of the Chamber apparently was not to put an affirmative statement 
in. such as we had written that if there's no mention in the legislation there would 
be no preemption, and so I got the idea of coming back to this Committee with perhaps 
a compromise of the two principles which the Committee decided on in October, one 
that we require the legislature to make a determination and two, that if they don't, 
there is preemption. TIlat' s uhat this draft is about. This seems to me to be a type 
of compromise between the two principles that ",e had discussed and agreed on before. 
I hope that we don't feel so strongly about this that we allow it to interfere with 
the other more important thinga that this Committee is doing and the Commission is 
doing. That's my feeling about the importance of this section. 

Except for Mr. Mansfield. the Committee members present generally agreed that 
the recommendations should contain a provision on preemption. and the discussion 
centered on how the proVision could be worded, but no decision was reached, and the 
Committee agreed to take up the "turnback" prOVision of Section 9 next, and return 
to the preemption question later. 

~~. Carson - We turn now to Section 9. as you know, provides that no less than 50% 
of the iacorne and inheritance taxes that may be collected by the state shall be re
turned t~ the county. school district, city, village or township in which said in
Come or ~nheritance tax originates or to any of the same as may be provided by law. 
This Comr.nittee has discussed this section from time to time and discussed the de
sirabili~y or advisability of trying to clarify it. amend it, or perhaps to leave 
it alone. One of the questions that I had raised or a concern I had expressed about 
this section, personally, was that it was my feeling that probably when this was 
put into the Constitution. the people who drafted it and the people who voted on it 
supposad that it would cover any kind of tax which was measured by income, and yet 
l'18 find that when the franchise tax was amended, it was adopted in such a way and 
has been construed apparently so that. since it is a tax measured by income and not 
directly on income, there's a feeling that Section 9 need not be complied with 
with respect to those collections. I think we've also discussed as to whether or 
not there's any need for clarifying the met hod of return or the allocation among 
the local governments mentioned in this section, and I think the Committee has con
cluded that probably, because of the presence of the words "as provided by law", 
there may well not be any need to clarify that. Is, that a pretty good summary of 
where we staudt Ann? 

Mr. Mansfield - We also discussed inserting in the second line, that estate taxes 
as well 88 inheritance taxes are covered by this section. 

Mr. Carson· Yes. We ha~e suggested the amendment of present Section 7, which is 
the section authorizing inheritance taxes and graduation thereof, to include estate 
taxes. to make it clear that an estate tax is possible. and Mr. Mansfield is sug
gesting that if we do that, it might be desirable to amend Section 9 to make the 
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s~me technical change. Mr. Kosyd~r, may I ask you for your comments? 

Mr. Kosydar - We've prepared a statement setting forth our views. Let me informally 
discuss it, and answer any questions on our views on this, afterwards. Basically, 
our positIon on Section 9 is that we should not extend this to include franchise 
taxes and, in fact, perhaps the reverse should be true--that the language requiring 
a 50% turnback should be eliminated. Our position is based on several factors. 
One of the key factors, we feel, is the role of government. This provision was put 
in back in 1929, when we had what we feel was a completely different set of circum
stance~ than our society is in today, and provisions such as these tend to weaken 
state government in comparison to local government, and yet we should be working in 
conjunction with each other. We feel that more and more requirements will be placed 
on state government to solve some of the problems that we are now facing--I think the 
school financing cases are perhaps a prime example of where the state will-be invested 
with more responsibility for solving problems. And yet provisions like Section 9 
restrict the revenue sources of the state and that level of government, and really 
make it a very difficult task to solve the problems the state is faced with and which 
are being imposed upon it by the courts in that context. He also think that the 
turnback runs basically contra to what the state government should really be doing. 
The location of. industry and the location of particular groups has made some counties 
more wealthy, others less wealthy, and in terms of a state government enacting cer
tain t~xes, the state government and that group which is enacting and assuming the 
responsibility for the passage of the tax, namely the state legislature, should also 
have ~lith it the responsibility and duty of seeing how program, and where the money 
for programs, will go. Many of these problems tend to cross city lines and tend to 
crOSG county lines, and yet we use these kinds of measurements in terms of where the 
funds will return. We feel that this makes for a very difficult situation. It 
doesn't solve the problems with which the state must deal and on which the state 
must work. We pose the question in regard to tbe franch18e tax, whether the imple
mentation of the "turnback rule' would be feasible. He think that would be very, 
very difficult in terms of administration from the point of view of the tax department, 
and also in terms of compliance by industry. We cite examples such as Sohio, which 
makes its tax reports out of its headquarters in Cleveland, and yet it has facilities 
all through the state, and I think this happens to most industries that operate in 
more than one location, a~d which is what all of the major industries are doing. It 
would require very difficult computation by them, whether we use the two factors or 
three factors, in terms of where the allocation of the funds would be. And we think 
that this would make an almost impossible task for any state agency attempting to 
require compliance by industry. I thiru< one of the features of a good tax is the 
fact that compliance costs and administration costs are kept reasonably low. We feel 
that the "turnback rule ll creates problems for us. We feel these problems would be 
insurmountable if this is extended to franchise taxes. With respect to the personal 
income tax. it was a little bit easier to have a reallocation formula drafted. But 
even there we are presented with some difficulties because we talk in terms of a 
county attribution of the income, yet we hope we· re complying with the Const itution 
as it reads, because the Constitution indicates "where the tax originates," end the 
designation or the formula that we've devised is by the county to which the income 
can be "attributed." Now, we're attributing to the county of residence. It could 
be perhaps interpreted as the county of employment. These create some really dif M 

ficult problems to which we really don't know the answer at the present time under 
this language. We were very careful in the drafting of the franchise tax to maintain 
that it is still a franchise tax. Simply, to be very frank about it, we wanted to 
avoid the impact of Section 9. We wanted the state to have the right to determine 
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where the funds, the new revenue, will go and not be impaired by the limitations of 
that language. I think I have pretty well stated these kinds of points in the state
ment, or in the text. Some of the other points we would like to raise is the fact 
that if you extend the turnback requirement to franchise tax, it would make for a 
very unpredictable source of revenue. If local governments rely on the net income 
of a particular industry, this will fluctuate from year to year. You even that out 
somewhat when you have it on a stateuide basis. You can have, for instance, a 
steel company located within a particular county or a particular area. Some of the 
steel companies had low profit years for the past year. The tax revenue to be de
rived from the local government would then be subject to this kind of cycle within 
the corporate profit year. You even that out more when you take into account all the 
industries within a particular state. The other point we also raise is the fact 
that, as presently structured, the franchise tax is considered state revenue in the 
general revenue fund, and we estimate that $150 million would be lost to the state 
if the i1turnback rule" were applied. Basically, in summary. we feel that the turn
back rule should not be applied to the franchise tax--in fact we feel the turnback 
rule should be eliminated from the Constitution. 

There is one question I would like to advise the Committee on. If ,eu notice 
Section 9 has the word "inheritance", and Ohio has an estate tax right now. He are 
allocating the estate tax money back to the local governments. The question could 
be raised, in fact, whether or not that is the same kind of tax and whether or not 
it should be allocated back. We hope that the courts ,~ould say it should be allo
cated back. but these are the kinds of questions that are raised. In terms of rev
enue, we frequently do get calls from some of the smaller communities inquiring 
when a certain estate is going to be processed and finalized. They are dependent 
on that in their forecasting of exr.enditures. I think it would be a basically poor 
~ax policy to extend the "turnback' further, and we would strongly urge that it be 
eliminated. 

Mr. Hilson - Are you basically opposed to federal revenue sharing then? 

Mr. Kosydar - No, we're not opposed to federal revenue sharing, but perhaps it might 
make more sense if we had a system of tax credits. Federal revenue sharing is a 
funny thing--the money goes to Washington and then it's sent back to the states. 
It might be preferable if one were given credit, for example, on state income 
tax on some kind of formula, and the money were allowed to remain here originally. 

Mr. Wilson - It's better for it to remain locally rather than go to the state. 

Mr. Kosydar - But the state is the one enacting the tax in the first instance. It's 
the one assuming the responsibility of the advantages or disadvantages of enacting 
the tax. It's a state level policy decision that is being made, our point there 
being that the state also should have the right to determine what programs will be 
funded by that revenue. 

Senator Dennis - Is there any litigation now pending to determine whether the distributions 
for school purposes, for tax relief, for the local government fund, etc., constitu
ting compliance with this "turn-back"? 

Mr. Kosydar - There isn't at the present tLme. We don't have any indicating that 
there ~Jill be any litigation, but I would think any litigation would be premature 
at this point because the first computation is on June 30--the computation indicat
ing hm7 much should go back less the amount of credits for the school foundation 
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money, the 10% rollback, and the homestead. That point l.tbink would be the time for 
. -

litigation if litigation were to occur. 

Senator Dennis • This money is going back now. The expenditure is already mandated� 
except for the local government fund or some areas of that sort. The question that� 
occurred to me is does sending the money back with it already being determined how� 
the money is to be spent in local political subdivisions, constitute compliance?� 

Mr. Kosydor - We believe it does. We don't know ~f any litigation on the point. 

Mr. Carter - I happen to be one that agrees with what you're saying. I think earmark
ing generally is a very poor policy. I happen to agree also that this business of 
earmarkinG corporate franchise taxes would be a nightmare. But I do not as a prac
tical matter feel that it would be at all feasible to go before the voters and say 
that you ",ant to remove the 50% going back to local govermnent. 

Mr. Kosydar - Right. 

Mr. Carter· It would be a horrible nightr~re and a miscarriage of justice, I think. 
We have ~~rathon Oil in Findlay, Ohio, for example. If all their taxes went back 
to Findlay, it would greatly increase Findlay's income, but as you point out, cor

lporate profits go up and down. I personally am opposed to including the franchise 
tax, but I despair of the possibility of removing earmarking generally. 

Mr. Mansfield - Bob, on the income tax, with the Sobio example used, how do you do� 
this on the income tax now? Do you require Sohio or a s~ilarly situated taxpayer� 
~o provide you with some kind of an allocation made by the company as to where the� 
lncome emanates?� 

Mr. Kosydar - No, the only thing we require is the address which indicates to us the 
county of the employee. 

Mr. Mansfield· I am speaking of the corporate income tax. 

Mr. Kosydar • No, we don't have any requirement there since it is not subject to the 
"turnbacl~"• 

Mr. Mansfield - The other question I wanted to raise--

Mr. Carson· It's computed on the business of the company in the state as a whole. 

Mr. Kosydar • Right. Now we have an apportionment formula for determining what por
tion of the total income is income in Ohio. 

Mr. Mansfield - If I understand what you're saying, and maybe I don't, are you saying 
that the corporate income tax is not amenable to this Section 91 

Mr. Kosydar - Since it's a franchise tax. 

Mr. Mansfield· All right. And how does that come about? The other question is, and 
perhaps this is being discussed by the Local Government Committee, I dontt know, but 
suppose we develop some general, fairly widespread metropolitan government system 
in thie state, would this section in any way fmpede that kind of development? 
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Mr •.. Kosydar - Offhand, I wouldn't think so, but I'm not quite sure. 

Mrs. Eriksson - Could I comment on that? Thi••e~ion specifies certain local gov
ernments, which of course would Dot include multi-county or a regional government 
of some type. On the other hand, there is certainly nothing preventing the General 
Assembly from providing the same kind of benefits for whatever type of local govern~ 

ment it uants to. In other words, the local government fund could provide moneys 
for 8 reuional government just as easily as it can for cities and counties, if the 
General Assembly wanted to. This section Hould not stop them from doing that, but 
it would not require them to do it. 

Mr. Mansfield - Meaning specifically the naming of counties, school districts, vil
lages or tmgnships does not preclude the legislature from including other units • 

Mrs. Eriksson - Yes, because the legislature does provide funds for other purposes 
other than for these specific units, an~1ay. 

Mr. Carson - I trust that the county wouldn't be disbanded as a unit in a regional 
government. If the county units still remain, that county as a part of regional 
government would have to get a certain amount of money. 

Mrs. Eriksson - The way this presently reads it is interpreted that although the 
county is the basic unit provided for in lI. B. 475, that 110uld not necessarily have 
to be the case. The way this is presently worded, the General Assembly can pick out 
any of these units. 

Mr. Carson - All I was trying to say was that if you have a regional government that 
includes two counties, so long as the county government is still in existence--

Mrs. Eriksson - And if counties generally llere reimbursed through this section, then 
it would apply to both counties. But what I'm saying is that it would not prevent 
the General Assembly from including regional governments in the local government 
fund regardless of this section, because they can provide moneys from their own 
half of the income tax. 

Mr. Mansfield - Completely apart from this • 

Mrs. Eriksson - Yes. 

Mr. Kosydar - I think there are some practical matters of concern here. The units 
enumerated in Section 9 are broken down into three levels--a county, which eneom· 
passes all of the state; the school districts, which encompass all of the state; 
and the third is city, village or township, which encompass all of the state. 
With regional governments, they would encompass only portions, and I think you ~ould 

have to maintain the county as an element in this provision so there could be dis
tribution back. Now, a formula might have to be developed, if you have regional 
governments, and the money goes back to three counties comprising a region, for 
example, they would have to determine how it goes back to that regional government 
unit. 

Mrs. Eriksson - But what I'm saying is that the General Assembly can take other 
money and provide funds for the regional government if it wants to. 
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Mr. Kosydar - Yes, but as a practical matter, it's difficult for that to come about. 
There are always so many demands on the legislature for funds. 

Mrs. Eriksson - Yes, of course. But this wouldn't prevent them from doing it. 

Mr. Kosydar - Right. 

Mr. Carson - Well, as I understand Mr. Kosydar's points--first of all he is suggest
ing that from an over-all policy standpoint he thinks it desirable if this section 
could be repealed from the Constitution; secondly, if it should not be repealed, 
he thinks it would be very difficult, compliance-wise and policy-wise, to include 
taxes measured by income or the franchise tax in this section; third, he indicates 
that there is a little bit of fuzziness \-lith the word "originates" and also because 
there is no reference to "estate taxes". 

Mr. Kosydar - Right. One of the points when we were talking about the turnback 
provision--! think any business type tax produces the same kind of difficulty. Of 
course, the franchise is our main business tax in Ohio, but if we had an unincor
porated business tax it could produce the same kind of problem in connection with 
a business located in more than one county. 

Mr. Carson - My own view is that I wouldn't think that this Commission or the leg
islature, if they put this on the ballot, would have a prayer of getting it repealed. 
I imagine there would be a ground swell of sentiment from the Municipal League, etc. 
against this sort of a deletion. 

Mr. Guggewleim - If the 50% were repealed, how would local governments get their 
money? 

Mr. Carson - It doesn't mean they wouldn't be getting the money from the state. 

Mr. Kosydar: That's correct. I don't think it would change in terms of the rev
enue that's being returned or funding of programs. What we're doing now in com
pliance with the turnback of the personal income tax is that we're taking credit 
for school foundation money, etc. in programs which had either already been in 
operation or in new programs. But basically we're taking credit for existing 
programs • 

Mr. Bartunek - Some of these could be considered by some to be spurious and not 
really be uturnbacks'l? 

Mr. Kosydar - That's true, that's very true. 

Mr. Mansfield - I would like to simply raise the question that this group give 
further consideration to Mr. Kosydar', recommendation, and perhaps to review our 
decision not to recommend any change. I agree with the philosophy that it's not 
the way to run a state. 

Mr. Carter - He also points out, Bruce, that many times you take the lead inbring
ing this kind of initiative to a head, even though you lose the first ttme around 

•� 

•� 

•� 
you make progress toward the eventual goal. So the fact that you lose doesn't 
mean that you have lost the war. 
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Mr. Mansfield· I agree on this point with everything that Hr. Kosydar has said. It 
just seems to me that if I agree then I'm not being true to my m"n convictions if I 
don't recommend it be elfminated. 

Mr. Carter • ~fuy don't you make a motion? 

Hr. lfunsfield moved that the recommendations be amended to state that Section 9� 
be eliminated. The motion was seconded.� 

Hr. Wilson - Going back, Bruce and I served on the Governor's Task Force on Tax Re
form, and and at the time this point came up about sharing the corporate income tax, 
we were told that it was legal to call this rose a tulip and thereby not be subject 
to this section of the Constitution. I objected strenuously then to the attempt to 
dilute the new money. In terms of my interpretation of the Constitution, half of 
this new money would come back to local Governments. As you have pointed out, you 
have taken credit for school foundation money, you have taken credit for what used 
to be sales tax money going to the Local Government Fund and you've done everything 
possible to retain all this money in Columbus. Now, I'm not objecting to the fact 
that the State of Ohio needs money to operate, but this tie-in with the preemption 
doctrine has prevented local municipalities from going into tax fields which they 
might want to go into. Local communities are hamstrung. They have no way of getting 
money or of raising revenues on their own. They are looking to the state for hand
outs, if you will,for additional moneys to operate local government. In many cities 
in the State of Ohio we are not in a good financial position today. So it is our 
belief--or our hope at least--that this income tax money would constitute new money 
that would come back at least half to municipalities. You talk about losing money. 
It's difficult for me to see how you can lose something you never had. But at ~he 
same time, there are bound to be difficulties with compliance on a corporate basis. 
~ranted it might be more ~umbersome than for an individual who lives in just one town 
who works there and files his return there, but look at Sohio, which owns filling 
stations throughout the State of Ohio. They not only have to break down their real 
property for taxation by counties, but the taxing districts within them, where the 
~eal property is. There are about 4,000 taxing districts in the State of Ohio. If 
they can break d~n property for taxation in all those taxing districts, there cer
tainly must be some formula for alloting the income. If you get the money back to 
the counties, we will fight it within the county. I am not only opposed to elimina~
ing the 50% turnback. I am in favor of including more in it. I think a way can be 
found to do it, just as with federal revenue sharing. I saw this as a Mayor and 
member of the Ohio Municipal League. I think the state used subterfuge to get around 
what I believe il a clear provision of the Constitution in order to keep money for 
itself that the. Constitution says should go back to political subdivisions. 

Mr. Bartunek· I was also shocked at what uss done. Is the Hunicipal League doing 
anything to challenge the law? 

Mr. Wilson· Hell, the rug was pulled out from under us slightly ,,,hen they changed the 
local govertunent fund to a percentage basis rather than a fixed amount as it has been 
for some time. Moneys from both the income tax and the corporate franchise tax .go 
into this, so we don't have quite as strong a leg to stand on as we might have. It 
used to be that the state put $24 million a year into the Local Government Fund, then 
that was increased to $36 million. Thea they added $12 million. Then, last session, 
it seemed that tne $48 million would be about 3.5% of the income tax and corporate 
franchise tax collections, so they made the Local Government Fund on that percentage 
of those tax collections, rather than a fixed amount, and return that to political 
subdivisions in the form of the Local Government Fund so for the first tfme we have 
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a chance to participate in the rise and grouth of the state tax structur.e. 

Mr. Bartunel~ - It seems to me, if we were uriting the Constitution from scratch, 
that the best thing to do is to give the state certain sources of revenue, and the 
state would keep that money, and then give municipalities other sources of revenue 
which they could use for their own needs. As it is, the cities have to come begging 
to the state legislature for a dollar here an4 a ~ll.r there and I do not think 
that is a good way to do it. It's been done now, but I think we waste tUDe and 
money and collection effort by doing it this way. 

Mr. Carson - Let me ask Mr. Mansfield a question regarding the blo positions he has 
stated this morning--the one on preemption and the other on the repeal of this sec
tion- • 

Mr. Mansfield - You're reading my mind, Nolan. Let me go to the overall problem 
first. I think I would agree with Joe if ue had this thing to start all over again 
the ideal thing would be to create a situation where the state raises the revenue 
it needs and the local governments raise the revenue they need. I think what Joe 
was saying was that if he was drafting the original Constitution, he would make sure 
local governments had plenty of areas to go in, and I thirnt I would agree with that 
fundamentally. Now to get specific, have 1 been inconsistent in advocating the pre
sumption of preemption on the one hand and the elimination of this on the other? 
I don't think so. I have a feeling that part of the reason for adoption of Section 
9in 1929 or 1930 or whenever it was, was because of the apparent unwillingness of 
local governments to pass taxing legislation, and they were IIpass ing the ball to Cal
houn," and I think that federal revenue sharing has come about for somewhat the same 
reasons. Gtate legislatures have been more reluctant than Congress to adopt taxing 
laws, and therefore you get into a dilemma where it's much easier for a state to 
get back money through a revenue sharing process than it is to have the legislature 

face up to the need and go ahead and enact unpopular tax legislation. But local 
governments ought to have the gumption to raise their own money 80 long as they have 
the authority to do it. So if we eltminate this provision, it does not preclude the 
legislature from authorizing local governments to tax in any field, nor does my pro
posal on preemption preclude the legislature from authorizing local governments to 
tax in any field. 

Mr. Wilson - Would you retain the 10~ill l~itation? Is that consistent? 

Mansfield - Indeed I would. I believe, although you are closer to this than I am, 
Jack, that local governments, because they are closer to the voters, are simply more 
reluctant to face up to the need for money and enact the necessary laws to get it. 

Mr. Wilson - There's no way to pass a lau any more in Ohio. 

Mr. Bartunek - Of course, there is also the problem of industries in Ohio, if you 
have a lot of different systems of taxation. They need to have some kind of con
sistency. 

Mr. Wilson - I would have no particular objections to the handcuffs that are placed 
on us with respect to our ability to raise money if we could mandate the state to 

•� 

•� 

•� 

•� 
return more to us.� 

Mr. Mansfield - I'm not for restricting local governments at all.� 
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Mr. Wilson - But you're throwing us on the mercy of the state leg1slature. 

Mr. Mansfield - That f s right. 

Mr. Carter - Isn't that where it belongs? 

Mr. Wilson It hasn't proven out that way in Ohio, because l-le have nowhere to go. 

Mr. Carson - If Section 9 is repealed, the legislature could prohibit the local gov
ernments from any tax for any purpose except the property tax. Is that correct? 

Mr. Mansfield - That's probably correct, and that's probably one of the arguments 
used when this uas adopted • 

Mr. Carson - Are there any other comments on Bruce's motion? 

Hr. Guggenheim - I hate to muddy the waters now, but certainly the estate tax is very 
uneven betl,ecn communities, and I am thinking of the court decisions with respect to 
schools that say each child should have the same amount of money for education. Is 
this true across the board under this prOVision? We have a situation such as Even
dale with very heavy industry and no population, so the result is quite inequitable. 

Mr. Mansfield - Yes, and this inequity is highlighted in the utility tax--the prop
erty tax. You take counties along the river with a lot of heavy industry and power 
plants and they have gold-plated schools. They really don't need the money sometimes. 
This is grossly unfair and inequitable. Hhile I am a dissenter among my own group, 
some of the utilities like this situation because if they are located in a sparsely 
settled county such as Jefferson or Belmont, the tax rate is considerably less, and 
therefore they save money. 

Mr. Bartuncl~ - On the other hand, it is a burden on the co~unities that have the 
factories because they have all the dirt and pollution resulting from them. 

Mr. Carson - Just to bring you up to date, Bob, one of the criticisms leveled against 
this section is that the inheritance tax is so undertain and sporadic--you might 
have a wealthy citizen in a small community die one year, and this results in a 
windfall for the community. It's hard to predict. 

Mr. Kosydar - You'd be surprised how often lJe get calls from communities, wanting to 
know when an estate will be finalized because they are counting on spending that money. 

Mr. Wilson  In my 13 years of experience. our inheritance tax ranged from a low of 
$3,500 to a high of $94,000 in one year. nut, if you want to provide for the over~ 

all leveli1l3 of services on the basis of total wealth, you really have a tiger by 
the tail. 

Mr. Bartunek - I don't agree with that, onyusy. People should be able to have ser"
ices they uant if they can pay for them. 

Mr. Guggenheim - I agree with Bruce's principle, but what l-lorries me is that they've 
taken away nearly all the powers of local Bovernment to raise money from taxes, and 
they have to come to the state. They have the wage tax and the property tax, but 
even that is subject to the 10-mill limitation. So what authority uould you want 
to give the city? 
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Mr. Mansfield - This has to come from the General Assembly rather than some arbitrary 
provision such as Section 9 of Article XII. 

Senator Dennis - If the question is the repeal of Section 9, I just 'tfant to point 
out that I don't see any problem with meetinG that requirement, since we have all 
the present state aid provisions--the local Government fund, school foundation pay
ments, homestead exemption--which go to local government. and as long as the present 
policies continue, I don't see any problem. 

Mr. Kosydar - According to our information, no county will get more money. 

Mr. Bartunel; - But doesn't the Constitution really mean that if the state ~poses an 
income tax, half of it is to be returned to political subdivisions in addition to 
what they othe~lise get? That is my interpretation. 

Hr. Mansfield - But where do you get that out of it? It doesn't say anything about 
"in addition to." 

Mr. Bartunek - That's the way 1 read it. 

Mr. Willon - nlat's the way the state legislature reads it, or they wouldn't try to 
call an income tax a franchise tax. 

Mr. Mansfield - t read it the same way, but I don't read it as precluding the state 
legislature from taking away what they were already giving. 

Mr. Kosydar - I sometimes think that we tend to think of the school foundation for
mula as beinG there All the time, but that's a decision on an appropriation that the 
state legislature makes every two years, and it is not protected by the Constitution. 
t don't think our position is inconsistent l1ith the language of the Constitution. 

ttr. Bartunek - There is room for reasonable r.tinds to differ. 

Mrs. Eriksson - Both Sections 8 and 9 were added to the Constitution in 1912, but at 
that time, the distribution section did not include counties or school districts and 
at that time, also there was no school foundation fund. Counties and school districts 
were added to the section in 1929, at which time there was still no school foundation 
fund in Ohio. It would seem that there was concern that school districts needed 
~oney which uas subsequently provided through another source. 

Mr. Carson - Shall we take a straw vote 't'ihich will not be binding because we will 
not make a final decision until our meeting on February 19, but which will give us 
an indication of the direction we are takinat 

Mr. Mansfield - I'm not at all sure from Hr. Bartunek's statments \"1hether he and I 
agree on what the motion is. 

•� 

• 

4t 

Mr. Carson - The motion is whether Section 9 should be repealed. 
There \'Jere 3 votes 1n favor of repealins Section 9 and 4 against. • 

Senator Dennis - There is a second aspect, whether the 50% payback should be appli
cable to the corporation franchise tax. 
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Mr. Wilson moved and Mr. Mansfield seconded to include the corporation franchise 
tax in the section. 

One voted in favor of the motion and the rest against. 

Mr. Carson - Is there any desire to clean up the section? One problem is whether we 
should include :Iestate" tax with inheritance tax, so that it \-li11 not be in conflict 
with our prior proposal for Section 3. rk. Kosydar, what are your views on this 
question? 

Mr, K08yda~ - We would stron8ly ~rge that that be included for clarification. 
Mr. Carter so moved and Mr. Mansfield seconded. All were in favor. 

Mr. Carson - hnother question }~. Kosydar raised was on the question of origination. 
He indicated they are walking a tight line in interpreting this as place of residence. 

Mr. Kosydar - The term "origination:' is a difficult term in the income tax. Is it 
where you "lorl~? If you have a traveling salesman and he trnvels all through the 
state, how do you determine origination? SOQe method of indicating where the money 
should be returned other than the way the Inn3uage reads would be preferable. 

Mr. Mansfield - t~ould you have any objection to eliminating the origination test? 

Mr. Kosydar - To state the principle of the turnback but el~inate the place of 
origination test? Yes, that would be preferable. 

Mr. Carson - This would mean it could all go to one county if the legislature so 
desires. 

Mr. Mansfield - He might also add "or other political subdivision". 

Mr. Carson - tIe have several questions. 'TIle first one, the elimination of the 
origination test, so that the legislature could, if it wished, withhold all return 
of money fron one county and give it to another county. 

Mr. Ko£ydar - I think that such a proposal llould have to be read in conjunction with 
equal protection. But, for example, there night be a pollution problem in one area 
of the state that needs to be taken care of, and you might want to return some of 
the money for such a program, and it would give the General hssembly the latitude 
to solve the problems as they arise. 

Hr. Bartunek - Our discussion was to revoke the idea of jurisdiction of origin. My 
thought was that that would be then defined by the legislature, and not take all the 
money from Cuyahoga County and give it to Vinton. 

Mrs. Eriksson - I don't believe the General Assembly could do that, anyway, without 
violating ti.le equal protection clause of the Constitution and the uniformity provi
sion, which, in effect, prevents special acts, providing it is a law of general ap
plication. IIol'1ever, 1 believe you could do l1hat Mr, Kosydar suggests--devfse a 
program of some type. which would have the effect of channeling the money into one 
or a few counties. 

Mr. Carson - The question is, should we delete the origination language? 
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Mr. Mansfield - I thought Mr, Kosydar might su~nest a clarification of the term 
"origination". 

l~. Kosydar - Ho. 

11r. Carter moved that the language relating to origination be deleted. Mr. 
Bansfie1d offered an amendment to the motion to add "or other political subdivisions." 

Mr. Bartunek - Does this constitute a problem administratively? 

Mr. Kosydar - Yes. The way the bill was drafted, we used the county of residence as 
the point of return, but we have some question whether this complies with that lan
guage. If you live in one county and work in another. • • 

Mr. Carson - nut that's a different problem; that's a problem of clarifying what 
"originates" means. Do we l17ant to change l.,hat the law now says ,.,hich is that 1/2 
the tax that coces from Cuyahoga County must 30 back to Cuyahoga County. 

Mr. Mansfield - nas Mr. Kosydar given any thou3ht to any substitute language that 
might clarify this point without eliminating the concept? If I vote to eltminate 
the language, I lJould only do so if I saw in the offing some language which would 
solve his problem without eliminating the benefits of this section, whatever they 
may be, to the sources. 

Hr. Kosydar - Ho, we really haven't done any nork on other language. 

Mr. Carter - Isn I t residence used generally, both in state and in ..the federal tax? 

Mr. Kosydar - Yes, but others don't have the same problems we have with language like 
this. 

Mr. Carson - I would assume that, with enough nords, we could clarify this. Residence 
of a decedent, for example, would be his domicile. The motion is to delete the 
language refering to point of origin from Section 9. 

The motion was defeated. 

Mr. Carson - the next topic is whether to clarify origination. 

11r. Wilson Most cities tax income where it is earned, but the state income tax is 
based on point of residence. 

~~. Carson - Mr. Kosydar, is your plan to return it to the county of residence? 

Mr. Kosydar - Ye~. We believe that complies with the philosophy of this section, 
although someone could perhaps make a case that this means where it is earned. How
ever, we would prefer to leave it alone. 

Mr. Guggenehim - I would want to think that one over, before I wrote place of resi
dence in the Constitution. If a person earns his income in Cincinnati, but lives 
outside the city and that tax money is returned to his place of residence, I think 
that's a drain on the central city. 
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Mr. Kosydar ~ Of course, we're not talking about taking away from Cincinnati any of 
the money fr~ its own income or wage tax, ~rllich is levied on everyone who works in 
Cincinnati recardless of where he lives. We are talking only about the state income 
tax. 

l~. Carson ~ ~ll we're talking about is where the state tax gets allocated. 

Hr. Mansfield ~ If we're going to change this, perhaps we should give some thought 

•� to the word "collected" as opposed to "imposed."� 

Hr. Bartunek ~ I think we should leave it the uay it is. 

~k. Kosydar ~ I think we would be compounding the problems by making any further 
changes. 

• Hr. Mansfield ~ If the day comes when the state collects the city income taxes, they 
would come under this too, and the cities would be deprived of that revenue unless 
that word "collected" is changed. 

Hr. Wilson ~ He' re being deprived now in relation to where the money is earned.

• Hr. Carson - If you do anything other than apply the place of residence to an indi
vidual, a lot of individuals will have to allocate their income among various counties. 

• 
Ur. Kosydar ~ That's the same problem that you have with a variety of types of prop
erty~-tangiblc, intangible, real estate. The problems we were noting with respect 
to the franchise tax and allocation are the very problems you would have if you 
changed the basis of the allocation from residence to place earned. 

Mr. Wilson ~ In view of that, should we add "place of residence"? 

Mr. Kosydar - I \iould prefer to leave it alone. We would run into a problem of non

• residents, in that case. In the present lau, tie have a computation for nonresidents 
which allocates the money to the place earned, based on the number of days working, 
etc. He would argue that the words lias may be provided by 18ti' grants to the legis~ 

lature the right to determine, under reasonable circumstances, hou it originates 
which we have done in the present law. 

• (All a~reed)
 

Hr. Carson - The next question is whether ~1e should add "or other political subdivi~
 

slons." 

•� 
Mr. Nansfield so moved.� 

Brs. Eriksson ~ The term "political subdivision" would include more than just the 
subdivisions listed here, at least as that tern is defined in the Code from time to 
time. It is not defined in the Constitution. 

(There uas general agreement not to expand the list ~f recipients of the 
• income tax). 

Mr. Carson - All the votes taken today are tentative, and we lJill take final action 
on February 19. 

• 
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This afternoon l1e will discuss Section Sa, the earmarking of hi3m~ay user taxes to 
highway use. Several ideas for changing that section have been expressed. Do you 
think you wish to comment on proposals to chance that section? 

Hr. Kosydar - 110, I don't believe I would conunent on that section at this time. 
have personal views that I would not want to be interpreted as administration policy. 

In the afternoon, the Committee returned to a discussion of the preemption 
question. 

l1r. Carter - On this preemption question--'(.,hether the provision should be "directoryll 
OT " mandatory"--you could make it mandatory if you simply added a phrase of some 
sort or another that without such statement the law was null and void. That would 
clearly make it mandatory. 

Mr. Bartunek - Isn't that what you're doing 'lith your last sentence? 

Mr. Mansfield - It's what we're trying to do but it would be simpler to say that if 
the legislature doesn't do what it's expected to do, in the first sentence--

Mr. Bartunek - I think a court or a legislature would prefer to have something con
crete, rather than knocking it out. 

~~8. Eriksson - If you have that sentence there and the legislature fails to do 
something it seems to me that you can assume the legislature 1;nel'1 that the sentence 
was there and the failure to do something was on approval of the effect of that sen
tence. 

Mr. Wilson - The same thing would be true if you eliminate that sentence. If the 
General Assembly knows that the first sentence exists and they do not say one way 
or the other, they're doing so deliberately 'lith the idea of trying to make it an 
"illegal" law. 

l1r. Wilson - Uhat Dick is working for is elimination of the last sentence! and the in
sertion of something at the very beginning. In other words, for~1arning the Gen
eral Assembly ahead of time that if they do not do this, then it's an "i11egalll law. 

Mr. Bartunek - If they don't, the tax fails and then the immediate problem is not 
resolved, and the new revenue is not made available. 

~~. Carter ~ To me it's very basic. I think that the legislature should make that 
determination as a matter of public policy. 

Mr. Bartunek - Everyone here agrees with you, but the question is what will happen 
if they don't, either by inadvertence or purposefulness. 

Mr. Wilson - Isn't that true of anything that we've already got in the Constitution? 
Aren't there ways that the General Assembly could deliberately or through some in
advertence not comply with the Constitution? 

Mrs. Eriksson ~ Yes, there are a number of elements of what are essentially bill 
drafting or law-making features, some of which have been held by the Supreme Court 
to be mandatory and some of which are only directory. 
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lIr. Hilson - 1 think that we are in agreement that the General i\ssembly should state 

•� 
clearly when they do or do not. It's just a matter of the verbiage.� 

I~. Mansfield - I agree with you if this languaCe is broad enough to permit a pre
sumption of preemption. 

• 
l~. Wilson - I think the legislature should state tihether they do or not. The problem 
right now is hon to get the language to cover what happens if they don't. 

• 

l~. Hansfield - Hell, even recognizing that some of my colleagues t-lill want to take 
issue, in order to get the show on the road, I llould be perfectly \-1i11ing personally 
to accept this language with the deletion of that one clause I mentioned earlier. It 
is a little cu~bcrsome. In fact, I don't quite understand the ramifications. If 
you took that one clause out then, speaking personally, I would go along with it. 

l1r. Wilson - I understood Ann's explanation of t1hy it is in there, but I am afraid 
that it might be termed ambiguous. 

I·Irs. Eriksson - I think it's arguable as to ~lhether it's necessary to put it in there. 

• l~. Mansfield - I think it would create--and I shouldn't speak this way because I 
have never served ~s a legis1ator--but Max, don't you think there's some possibility 
that that clause could create a lot of problems for the legislature, trying to decide 
Hhat to say about ~lhat' s to be permitted? 

• Ur. Bartunek - The purpose is to make them make a definitive judgment, l.,hether the 
tax will keep the municipalities out or not. 

Hr. Mansfield - By suggestion was to simply eliminate everything after IItax" on the 
fourth line. If that would help us to get alone uith the show, r'd make that motion. 
As I understand it, this would leave us free to say no. 

• r~. Wilson - Mr. Chairman, we just now had a motion from Mr. Mansfield in this pre
emption wordage that there be inserted a period <lfter the word "tax" in the fourth 
line and to delete :Ior permit one or more political subdivisions to levy such a tax.:I 

• 
The motion uaa seconded. 

A show of hands resulted in a vote of 5 in favor of the motion. None voted 
HO. 

Mr. Bartunek moved that the preemption language be accepted as amended. 

•� 
lir • Carson - The only change from Ann's draft is the deletion of that clause?� 

lir. Bartunek - Right. 

lIr. Carter· I think that's a reasonable comprooise. 

l~r. Mansfield - I second Joe's motion, again on the assumption that ue have all agreed 
.. that when this comes to the Commission we would have a chance to say no. 

Senator Dennis - I'll second the motion. 

l~. Wilson - Six voted for the motion· opposed one. 
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Senator Dennis • Does this pretty well adopt the preaent case l~~? 

Hr. Mansfield· 11ax, if you leave the last sentence in, yes. 

~~. Carter· All we've really done is encourage the legislature to make a definitive 
statement. Let's all reserve - we're going to take final action on this as a com
mittee at a later meeting. Nolan's idea was to have discussion today and take formal 
action on Monday, the 19th. 

Hr. Bartunek - Uhy don't we take a straw vote and see how many would go for the "not" 
in there? 

~a. Carson - May I have the privilege of explaining ~ reasons? I don't think it 
makes any difference. However, we are going to get flak by the bushel if we put a 
.lnot" in here, and I don't think it's that much of value to be shO't down. 

lao Mansfield - I would suggest, Nolan, that we just go ahead and take whatever 
action the committee deems proper o~ Monday, the 19th, and let these people know 
that they have the privilege of appearing at the next Commission meeting. 

At the conclusion of the preemption question, Mr. Carlon turned the discussion 
to Section 2. 

~~. Carson - Is it appropriate now to get into Section 27 This is one of the things 
we're aupposed to make a recommendation on. Section 2 is a very complicated section 
which includes the ten-mill limit on municipalities, the uniformity requirement with 
respect to land and improvements, and the clause permitting the Assembly to create 
exemptions from taxes. The Committee from time to tUDe has talked about this thing 
and looked into the question of uniformity to some extent and have been given a lot 
of material by the staff on the desirability of permitting classification of real 
estate, and the soundings I've taken from this Committee at recent meetings is 
that those who were there are not inclined to amend Section 2 at all. I'd like to 
feel out the Committee to see if anybody has any desire to do anything to Section 2. 

On the ten~ill limit question obviously there are a couple of approaches: one 
would be to increase the mills. Or you could take out the 1% entirely, or you 
could leave out the 1% or ten~ill limit and the governing bodies of the municipalities 
could impose any tax they want without a vote of the people, I think it's been said 
to this Committee and I think it is a reasonably good observation that how is 15 mills 
today any better than 10 mills because the average rate around the state is 43, I 
think, so it wouldn't significantly change the situation. On the question of classi. 
fication, we've had a number of people talk to us. One problem of classification is 
that it usually results, at least it did in Minnesota, in an inumerable number of 
classifications. It has created quite a body of law just providing various classes 
at which property is taxed • 

•~. Wilson - Didn't the legislature open the door here a bit when they are considering 
land to be taxed as agricultural land? They're establishing a class, which to me is 
classification. 

Senator Dennis - The section is already applicable to forest lands, isn't it? 

•
I 

I

• 

.. 

•� 
Mrs. Eriksson - It referred only to exemption of forest lands, and what they're.doing 
is writing into this section something which would be a different classification for 
valuation, not an exemption. 
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tx. Bartunek - This is similar to the bill we passed last time exempting farm land 
and golf courses. l~asn't there a bill passed and then it was declared unconstitu
tional? 

HI's. Eriksson - There was a current use provision written into a bill last session. 

Hr. Wilson - Once they do that they open up a Pandora's box. 

Senator Dennis - Did they include golf courses? 

tas. Eriksson - I believe that was a separate bill. 

Senator Dennis - The golf courses may have be6n added in the House. 

}ks. Eriksson - I don't know about that. There was a separate bill which was a sort 
of green belt kind of bill. but recreational use is not included in this as it 
passed the House. 

111'. Carson - What is now passed would be a constitutional amendment? 

~~s. Eriksson - Yes. 

Hr. Carter - I'm personally opposed to changing this Section 2 of Article XII. I 
respect the legislature and the people of Ohio voting on this change in Article II, 
but I personally would be opposed to giving it any more recognition, through the 
Commission. 

Hr. Bartunek - Hell, of course they already have changed uniformity because of the 
homestead. 

~~. Carter - Yes, but I mean any more than has been done. I think it is very 
dangerous. What do you think about having a full system of classification? 

l~. Wilson - If you could get a uniform method of classification. One thins I have 
in mind would be classification by zoqing. But that suggests a uniform statewide 
zoning which we don't have now. If zoned for a certain purpose then it should bear 
a certain tax levy. It might not be the purpose right now. 

l~. Bartunek - Zoning might not always reflect the highest and best use. 

t~. Wilson - In theory it would make for better land utilization, better planning 
for better living 11ithin the area. It might be l10rth considerinG. He had a master 
plan adopted last December in Piqua. A lot of areas don't have one and some have 
a lot of conflict ~men they do have it. As far as overall classification, then 
again you have an arbitrary decision by somebody which somebody else won't agree 

Hr. Mansfield - 1,rolan, is there any way, any mechanism, by which '-Ie could in effect 
shelve this without creating any inferences that we're either opposed or in favor 
of what the legislature is working on? 

Hr. Carson - While the legislature is considering this specific amendment, I'm not 
sure at all that it is appropriate for us to even comment on it. 
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Hr. Mansfield - All I was suggesting was that if we came in with the recommendation 
that it not be ch~n3ed, then willy nilly we're tal:ing a position, against what the 
le3islature is considering. 

Senator Dennis - Are we now considering the ten-mill l~itation? 

Hr. Carson - Yes, the three questions. The farm bill does not amend Section 2. 

ill's. E~iksson - It's possi~le to note that it does specifically say notwithstanding 
the provisions of Section 2 of Article XII. It was intended to be an exception to 
uniformity. 

Hr. Bartunek - Hhy is this in Article II and not in Article XII? 

111'. Carter - It's a rather neat way of ducking the question. 

Hr. Bartunek - Is there some way we can defer action on this section without appear
inG to make a judgment either way, for or against? 

Hr. Carson - I think we can handle H.J.R 13. He have to worry about the comments to 
support whatever this Committee does. I have discussed it with Ann and Dick Carter 
and I don't think there's any problem in protecting our position. Hith respect to 
not taking action on Section 2, Joe, this Committee is at the end of its rope here. 
If we want to open this thing up, then we'll keep the Committee in existence, but 
we have nothing else to do. 

~k. Bartunek - !hen what is your recommendation? 

}~. Carson - I recommend we make no change. I'll give you my reasons. One is on 
the ten-mill limit. The question here is whether the people vote in local government 
on tax levies. It would make no sense just to increase it to 15 or 20. So the ques
tion is do you want to take away the right of the people to vote? We've done that 
on debt, Article VIII, but for me this is a little different situation. I think 
it's one thing for the peop~e in my township to vote on a 2i kind of amendment, that 
$759 mUlLon bond issue that covered pages and pages • It' s another for them to vote 
on a local school levy. whc~e the school is down the road. So I think retention of 
the right of the people to vote on the local levies is justifiable. On the question 
of uniformity, I must say I I m very much in sympathy with this farm proposal. I've 
seen real inequities there personally. I think there is something to be said for 
this. I'm sure there are oth~rs. but that's been the most apparent one to me, and 
I'm just afraid that if you Gpen up this it's going to be a Pandora's box, and we'll 
have 8 huge body of law like the internal revenue code set up here having different 
pieces of property valued differently. I think it would be a detriment to the tax 
structure of local governments. 

On the third question of the exemptions, the problem we've been told, and I 
personally believe is t~at the exemption situation in Ohio has gone way out of hand. 
Hundreds of millions of do119rs are now exempt. nut we've been told in this Committee 
that the problem is not the constitutional provision. It's just that the legislature 
has extended it so broadly. With all these things in mind. I in my own mind feel 
that I would let it alone. 

•� 

I 
~ 

•� 

• 

• 

• 

• 
}~. Carter - I've Given this thing a lot of thought myself and have reached the same 
conclusion as Nolan, for slightly different reasons. There is little to be gained by 
monkeying with it. 
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Hr. Wilson - I \'1ould like to see the ten-mill limitation removed, if only for those 
local things, feeling that pressure can be brought to bear more easily on local 
legislators than it can on state, and we should eive the local legislative authorities 
to go ahead and tax any way they see fit. If the people don't agree with them, they 
are 800n turned out of office. I don't think ue uould get it passed, from a political 
standpoint, the amending of the ten-mill limitation. As far as the exemption ques
tion is concerned, the thought I've had on that 1I0uid be some language, somehow, 
somewhere to require a periodic review of these. For example, churches have branched 
off in various directions now and are getting by l1ithout taxation on something that 
should be taxed. 1 am talking about ownership of commercial property. '~ether we 
could require a review say every ten years with the thought in mind that maybe in 
view of today's circumst«aces these exemptions as opposed to when they were originally 
put in there maybe the legislature would reduce some of them. It might not be feasi
ble or desirable but it would be one way to keep these exemptions from piling up. 
Have somebody review, I don't care who. 

lira Nemeth - In some states they do it now. 

Hr. Wilson Do you have any idea of whether this has worked in other states? 

t~. Nemeth - I don't know, but I think we could quite easily find out whether it's 
t10rking or not. 

~~. Bartunek - Something like whether the Constitution should be amended every 20 
years. 

Hr. Carter - You "'ould have to call on the legislature to do it and they would want 
to duck it. 

Mr. Wilson· Unless you make it an inherent job of the county auditors to do it. 

~~. Carson - The legislature can now do this, cnn't it? Jack's point is do you want 
to mandate them to do it? 

Ilr. Wilson - 1 ' m not sure yet whether they should or not. I'm just thinking of a 
\lay to keep this from going along until everything will be exempt except my house. 
There has been sooe thought by church people that churches should pay something, 
maybe not the real estate taxes but a payment in lieu of taxes for services rendered. 

Hr. Carter - That still could be a legislative matter. 

l~. Wilson It could be. My point is that in putting exemptions in the Constitution, 
they never do anything to end them. 

~~. Carson - Anybody else have any thoughts on this? 

l~. Mansfield - I agree with you and Dick. I don't think we ought to touch them. On 
the other hand I wouldn't like to have our not touching them be construed as being 
in favor or against Am. H.J.R. 13. 

l-ir. Carter - I think it could be explicitly stati3d in the comments. 

l~. Mansfield - Perhaps so, Dick. 
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Hr. Carson - The reason we haven't discussed this farm problem here in the Committee 
is because it is before the Legislature. We sort of decided that they've got the • 
problem before then right now. 

~k. Carter - They preempted our field. 

lire Carson - How about you, Dick? Have you any cor.wnents? • 
Hr. Guggenheim - I'm not prepared to talk to it right now, but my impression from 
some of the testimony was that the exemption situation is pretty inequitable and 
needed cleaning up. We did have quite a bit of discussion of that at one point, 
and I came away "ith the distinct impression, but I don't remember the details. 

•~lr. Mansfield - Our job, Nolan, 8S I see it, is really not to try to correct in our 
judgment what we think the Legislature has done in the past and while we may disagree 
with the extent of the exemptions that the legislature has permitted, I don't think 
that's our job. 

l'k. lHlson - Well, I do think it's our job to control these things.dn the future. 
Granted what is past is past, but even if we don't change the past we can give di
rection to the Legislature in the future. 

Hr. Mansfield - But here again, Jack, apparently you and I may disagree on the extent 
to which the Legislature should have freedom to act, and I guess I'm one of those 
who thinks that by and large the Legislature ought to have pretty broad powers. • 

HI:. \-lilson - I like to prod them once in awhile to do something, but I see your 
point. The Constitution should not be creating lmls. 

lir. Mansfield - Uhether we like it or not we elect these people and if we don't 
like them, we can kick them out. • 
lir. Wilson - I'm not really strong on this. But I consider abuses have resulted 
from what is in our Constitution, I think something should be done to prevent them. 

Er. Guggenheim - This provision in the Constitution doesn I t offer any abuses ~ • 
Hr. Bartullek - This does permit abuse, because it permits the Legislature to make 
exemptions. 

tk. Guggenheim - I wouldn't be for eliminating all exemptions. 

Ik. Carter - This doesn't exempt anything. • 
l·k. Wilson - Bruce is right. My objection is the ',ay it ms been handled in the 
past. If we can get something in the Constitution to prevent what has happeD~d 

from happening again-

r~. Mansfield - I think they're in the wrong forum. • 
rk. Guggenheim - The attacks we heard were on specific exemptions? 

}k. Mansfield - Yes, but I think the ten-mill limitation is totally unrealistic. 

•Hr. Carson .. It used to be 15. and in t~~'1fssion it was lowered to 10" 
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Hr. Guggenheim - You'd like to eliminate that entirely, Jack, would you? 

l~. Mansfield - I think we all do. 

Hr. Wilson - I dontt think we can ever sell that. 

l~. Nemeth - Before anyone makes a motion on Section 2 perhaps we should say some
thing about this little memorandum you have in front of you on the Hinnesota tax
base sharing plan. The cover memorandum is attached to a memorandum prepared by 
the Legislative Service Commission on the Minnesota plan. Its essence is that 40% 
of the increase in the nonresidential property valuation or base is assigned to the 
region encompassed by the plan. It doesn't necessarily have to cover the whole 
state. In Minnesota right now, it covers a metropolitan area, the Minneapolis-St. 
Paul area, and b~o different tax rates are applied to the local portion and to the 
assigned portion of the property--on~ rate is assiGned to all residential property, 
all of which remains on the local rax base, and the nonassigned portion of the 
nonresidential property which is also part of the tax base, and another rate is 
assigned accordinG to a formula, whieh. I think it set out by law, to that portion 
which is assigned to that area covered by the plan. This on its face would be 
unuorkable in Ohio as we have Section 2 of Article XII today. There ar,e two tax 
rates which apply. The uniformity rule is deliberately abrogated to that extent. 
If the Committee should find any merit in the Hinnesota approach, then ue would 
have to do somethinG ~1ith Section 2, ~r .else--and this would not necessarily be a 
constitutional problem--major modification would have to be made in the Hinnesota 
approach to make it uork here • 

I-Ir. Wilson - When you talk about area wide or reg:ional tax rates ho,., to you decide 
what the region is? 

l~. Nemeth - It's created by the Minnesota legislature. 

~~. Carter - Is the thrust of your comment Julius that our Constitution prevents 
us from distributing taxes collected on a ~tat~1icl~ ~asis back to schools, for 
e,cample--that is the coming thing with the Supreme Court decision that everyone
anticipates. 
I 
~~. Nemeth - I think the answer to that would have to be no. I would also say that 
there is nothing in Serrano, which is the original school case, or any of the other 
cases that have come down since, which necessarily requires the ,property tax to be 
used as a base. The end result may well be a shift away from the property tax for 
financing schools. 

Hr. Carson - This does apply to' the rea 1 property tax base? 

}k. Nemeth - Yes, the Minnesota plan does. 

I·~s. Eriksson - It would violate uniformity because there would be different tax 
l'ates within the same iaxing district on the same property. 

Hr. Wilson - Wh t i hi ?a 8. the reason for t s . 

Mrs. Eriksson _ They are applying a local rate and a regional rate and they are 
attempting to distribute the increase in value of commercial and industrial property 
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over the region rather than having the increase only in the taxing district in 
uhich it exists. They apply two different rates, a loeal and a recion rate, and 
it ~ay be different rates on one piece of property in a single taxing district, 
because part of that money is put in a pot and distributed. 

l·~. Hilson - Hhat they're doing is nullifying the uindfall effect that some local 
co~nity may have from a large plant. 

Hr. Guggenheim - This is quite complicated •. 

HrG. Eriksson - It's complicated and we only brinG it to your attention because 
there's some legislative interest in it. 

r~. Carson - Doesn't it tend toward increasing the burden of the property tax? 

Hr. Carter - It's a "share the wealth" program. 

~~s. Eriksson· You can have different rates now. Hinnesota has no constitutional 
provision against classification. Now, whether or not there's any millage, whether 
increases in taxes have to be voted, I don't knou. It may well be that they aren't 
faced with that problem. 

l~. Carson· It says that different tax rates are applied to local residential 
and the assigned portion to nonresidential. 

l·ir s. Er iksson - I don't know whether they have to be voted taxes or not. 

rae Nemeth • Local taxes are voted on, but I'm not sure that the rate on the 
assigned portion is voted on. 

Hr. Carson· Theoretically, I would disagree philosophically that anything like 
this. a plan like this. ought to be restricted just to industrial property. My 
house is in a tOl·mship. and I give part of my tax to.. the City of Cincinnati where 
I 110rk. 

r~. Bartunek - And do you advocate that? -,Hr. Carson· No. I don't. but I'm trying to say that I don't think this holds to
gether. 

}~. 1iilson - This is the reverse. They would tax new industrial property in Cin
cinnati and then send part of the new revenue bacl~ to your home. because there 
would be more people living in your home area who are going to worl~ in the new 
plant. 

r~. Carter - That cnn still be done under uniformity. Not precisely the way they're 
doing it. but 

~as. Eriksson - Ho, only if the state by some form of taxation other than property -taxation manages to distribute as the corporate franchise tax is distributed. 

l~. Carter - Cannot the state levy a property tax? 
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Brs. Eriksson - The state couldn't go over the ten mills any more than anyone else 

•� could without a vote of the people.� 

l~. Guggenheim· Is this not related to the regional concept? 

Hr. Bartunek - I tat~e it from the silent acclamation that Section 2 "Jill not change. 

•� }~. Carter - Is there any sentiment for changing it?� 

Mr. Hilson - I don I t think it IS neeessary. 

~~. Bartunek - I believe that some tUne in the future you are going to see some of 
these exemptions eliminated. 

•� Hr. Carson - I'd like to suggest that in our connnents we recognize this, saying 
that testimony indicates that the Legislature has perhaps carried the exemption 
situation� farther thun the intent was. 

• 
l-~. Hansfield - I have no objection to that, and then something like "in spite of 
all the testimony, ue think this is a legislative function." At least call their 
attention� to the fact that we have been made aware. 

Hr. Carter I was going to make a motion that we leave it the way it is. 

t~. Carson - I don't believe that's necessary.

•� Then the Conmittee took up Section 5a. 

}~. Nemeth - On 5u, you have a new total sheet before you that was just prepared 
by the Tax Department. 

•� ~~. Carson - $544,000,000 in fiscal 1972, from all the taxes covered by Sa? What 
percentage of the total revenue? 

l·~s. Eriksson - About $3 billion. 

1~. Carter - Nolan, I think your excellent summary of the alternatives on Sa would 
•� be helpful at this point. 

t~. Carson - One alternative is to leave it earmarked just the way it is. Another 
alternative is to provide that the General Assembly by a 3/5 vote of each house 
could pass a law which could convert moneys from this earmarking to uhatever use 
they felt desirable. The 3/5 vote is on the basis that in 1947 the people did 

4t� adopt this on initiative petition and maybe the legislature shouldn't disturb it 
lightlYt but maybe ue should write something for the future. Another possibility 
is to repeal the section entirely so that therels no earmarking. A fourth approach 
is to amend it so that other specific uses of gasoline tax could be added in addi
tion to those here. 

• 

•� 
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J'Jrf change we would make will be met with a great deal of opposition-the truckers, the 
gasoline industry, the autCll10bile clubs--and today I don't feel that aD7 diversion is called 
for, but 10 years dawn the road, there could still be Salle bigger and better use for 
this money than concrete. 

Mr. Wilson - Eventually the whole state will be covered with concrete, and I think the • 
time to consider this is not after but before. As another alternative, could we suggest i 
that a portion of the increase be released for other transportation services? It's a 
canpranise that might not be thoroughly disliked by both sides. 

Mr. Carson - The only thing about that, Jack, is that it sounds like a mandate that we 
think ought to be. I don't think today it should be. I think we ought to finish our 
highway system. 

Mr. Bartunek - When this section was adopted, the federal govenment had 90% participa
tion. Imagine what our situation would be if we weren't getting federal moaeys for 
highways. I don't know about the rest of the state, but Cleveland is woefu.lly far 
behind in its system, obviously because it coats so much per mile to acquire properties. 
The highways are almost obsolete before they are in. 

Mr. Wilson - The Federal Governnent is considering using part of' federal highWay tax 
funds for other purposes. Shouldn't we think about it in Ohio? 

lir. Bartunek - I don't think so. I feel we have not done the job even with extra help 
that was not contemplated in 1947. You're talking about mass transportatiOD, and it's 
a fine dream. But Shaker Heights, for instance, was created and went bankrupt because 
of the way it was laid out around a superbly fine public transportation system. Because 
of the school system and the rapid transit system, property values tended to be much 
higher there. Now, today, the Shaker Rapid is losing money, and it is geared to an 
entire canmunity, so people are still driving their cars. So it's how far you want to 
go and say, "O.K. Joe Bartunek, you can't drive your car because you're polluting the 
atmosphere, taking up parking space, taking up space that l'lould get thousands of people 
downtown." 

~. Pilson - They can tell you how many people you put in an elevator. Why can't they 
tell you how maDlY ears should be on a highway? 

Mr. Hansf'ield - In theory, when you have the highway built, you may nat need all the 
money for construction, but you would need it for maintenance. ' 

Mr. Carter - Dut again, I think this should be a legislative matter. 

Mr. Carson - In the lihole Consti. tution, this is the only example where any tax has to 
be devoted to a specific purpose. It t'ias passed when we had no super-higmlay in the 
state of Ohio, and there was probably ~ood reason for it at the time. 

Mr. Carter - lIould you be in favor of taking it out? • 
Mr. Carson - No. 
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Mr. Guggenheim - But it really is a legislative matter. If He need the money for high
ways, the Legislature is perfectly capable of decidi~ to give all this and more to 
highways. But I think aJJl10st everybody is against tagging specific funds in the 
Conatituti on. 

Mr. Wilson - But at the rnanent, I'm afraid we can't do too much about it. 

1'11'. l1ans.field - Dick, I like your approach of commenti% that we feel that this is not 
a good constitutional approach but nevertheless not recornmendiIll:, any changes. 

Mr. Hilson - This may be a good comment on a number of things where we recanmend no 
action. 

Hr. Carter - Does anyone feel differently? 

Mr. Carson - I feel differently, and I've said so before. Here is this huge amount of 
money, and it offends me that the Le&islature does not have the pCMer to choose between 
";544 million for highways and some kids who need milk. I just don't think it's right. 
I don't think there's anything sacred about rrr:f paying tax on a tank of gas, and the tax 
having to be used only for highways. 1Te have all Id.nds bf taxes. I have been trying to 
~ggest to you a &round for leaving the intent in there, but pennitti~ the Legislature 
sanehow to tap it. Sanetime in the future, they may find a better priority for it. 

Mr. Bartunek - I would guess that the reason highway money is "locked up" is not to 
insure that they spend 0600 million or whatever on highways, rot to insure that they 
don't enact sane additional taxes for other purposes, as they've done to cigarettes anq. 
liquor. Is that too far out? Tlbat I'm sayiIl{:; is that everytime they increase the 
gasoline tax, that money has got to be used for highway purposes. If they were free to 
increase the gasoline tax, and use it say for lielfare, or a place for human beings to 

live decently, I think that t,asoline would come in the same category with liquor and 
cigarettes which are more or less non-essentials. I would guess that that's why they 
put it in. 

Mr. Carson - To the extent of every new high'-lay they put in, it' s goi~ to cause more 
people to have more automobiles. 

Mr. Bartunek - And if you're going to believe the published reports, we're faci~ a 
serious energy crisis not only electricity and gas but /:!,asoline as well. The State of 
Ohio was thinking of putting in gasoline rationing. 

Mr. Hansfield - I think you'll Qe getting liouified natural gas. I was about to say 
about what you did. If we have a shortage of gasoline in this country two things are 
going to happen--one, the use of smaller cars and two, they won't let you drive downtown 
because of the lack of ability to get gasoline. 

i1r. Guggenheim - '!hey could use this money for public transportation. 

Mr. l-fansfield - Sure, that's right, and this gets back to l1hat Jack said a little bit� 
earlier, that ve can't really foretell what's going to happen. But coming back to� 
J os's point, Hhen you realize that roughly sootewhere between 60 and 80% of the world's� 
known oil reserves are in the Middle East-
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Mr. Gugsenheim - I don't think we can lay this out in the Cilrlstitution. Personally, 
hope we're going to get a substitute tor Oil one of these days. 

Mr. Hanstield - We may, but itt s not here now. 

Mr. Carson - 1st me read this. If I had my choice this is what I would recanmenda At 
the beginning of that section, we just add the words, "except as may otherwise be pro
vided by law passer} \'111th the concurrence of 3/5 of the members elected to each House 
of the G.A.lt (that's the ld.nl of language we used inu-ticle VIII), and carry on with the 
section. It really means that the Legislature can do what they want with it if they 
have the 3/5 vote of each House. . 

Mr. Hansfield - I have no objection to that. I think it demonstrates concern and it� 
otfers a solution. If they want to accept it, it's fine.� 

}fr. .• Jilson ... Haybe their thoughts have changed.� 

Mr. l1ansfield - At least give them a chance.� 

:Mr. Carson - I would have no objection to 2/3 being necessary to pass it.� 

Mr. Bartunek .. I lolould be willing to think about it.� 

Mrs. Crikssan - Tmergency legislation has 2/3.� 

Mr. Carson - People voted for this. I like the 2/3 idea.� 

Mr. Carter - I'd go for 2/3.� 

Mr. Bartunek - But people voted for an amendments.� 

Mr. Carson - But this is a rather recent one, Joe, 1947.� 

¥.r. Bartunek .. You should be consistent and say 3/5.� 

Mr. Nemeth .. I thirkthis would have another merit. It wouldn't touch any of the other� 
language, and it might be less likely to stir up opposition.� 

M~. Carter .. I kind of like the idea of it being on an emergency basis. 

(Everyone agreed on a 2/3 vote requirement.) 

Finally, the Cormn1ttee discussed the "indirect debt limit." 

Mr. Carson - The only thiDt; we have left to do is this indirect debt limit. Section 11 
of the Constitution provides that no bonded indebtedness of any political subdivision of 
the state shall be incurred unless in the legislation creating indebtedness provision 
is made for levying and collecti~ annually by taxation an amount sufficient to pay 
interest on the bonds. The courts, in construing Section 11, have read the lC-mill 
limitation of Section 2 into it, and have evolved the doctrine that if a local munici
pality wishes to issue debt-..even though it is goi~ to finance that debt by some tax 
other than a property tax and they don't think they'll ever need tax revenues to pay 
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the indebtedness on the bonds, nevertheless that debt cannot be issued, if it's a 
full faith and credit bond, unless it is so voted by the people, on the basis that 
conceivably money outside the lO.mill l1mit--property tax outside the lO-mill limit-
might be involved. Am I correct in this, Ann? 

Ilrs. Eriksson.- Essentially, yes. 

Mr. Bartunek - This does not apply to the revenue boms? 

}Irs. Eriksson - No. 

Mr. Bartunek - General obligation bonds paid in Cleveland for improvements to the 
municipal light company. 

lirs. Eriksson - If they're general obligation bonds, then they do fall within this 
indirect debt 1iJ'llit, which is the basis for the desire to change it. 

J'Tr. Carson - Going back briefly, we were told a year and a halt a@o that it would be a great 
help to all local governments if He could eliminate this indirect debt limit problem and 
enable municipalities to issue bonds without a vote of the people in those cases where 
property taxes lorould rarely be used. We askecl. for help in drafting a new Section 11, 
and we got the draft about two months ago and found that the T~ay it was tmttea , in 
fact would permit money outside the te~ll limit to be used to pay the debt service. 
Rence the lO-mill limit was not preserved. Up to that point this committee had been 
talking about not touching the lO-mill limit, and because of possible voter reaction, we 
certainly didn't want to do it indirectly. We asked for a net., draft, but have not 
received one yet. 

Hrs. F.riksson - And we did not come up with anythi~ ourselves. 

Mr. Carter - I am persuaded that it is an impoasibility to do what everyone t..rould like 
to do. There's a di~ennna. If municipalities llant to issue general obligation bonds so 
that they can get a lower rate of interest, their recourse is to the property tax, and 
if you have recourse to the property tax, you either have a ten-mill limit or you don't. 
And you've got to state it, so I don't think it can be done, to tell you the truth. 

Mrs. £riksson - £Ssentially, you're correct. The other aspect to it would be to still 
call them general obligation bonds and eliIldnate the reference to the property tax-
and there's still no reason t.,hy you couldn't do this--but bond counsel says that is not 
as good a bond. 

rIr. Carter - That's the only anstorer and what lie should come up with. On the basis of 
1-Sl.c, you can have a hybrid bond like the state has, l1here in essence certain revenues 
are pledged. They wooldn't have to be strictly revenue bonds for each specific project. 
For example, you could pay for your power plant in Cleveland by plEidging the incane tax 
as a source of repayment. 

Mrs. Eriksson - Of course many cities do use the incane tax. 

Hr. Carter - Then they are no l()ngsr general obligation bonds. I think it is appropriate 
to discuss this somewhat. 
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Mr. Carson - Under section 2 could they issue bonds wllich pledge all. the revenues of a 
city other than property taxes? 

Mrs. Eriksson - They are not general obligation bonds, then. 

Mr. Carson - Could they issue such a bond? 

Mrs. ~ksson - Yes, and they do. They do issue bonds which in fact pledge incane tax 
reveilles. And they don't have to have a vote of the people, as long as the income tax is 
sufficient to cover it. But bold counsel uill not give the same kind of guarantee for 
those bonds as they Will for the G.O. bonds. 

Mr. Carter - So, I see no escape from the crunch that we're in. For G.O. bonds, we 
either remove the ten-mill limitation or we keep it. 

Mr. Wilson - When you get right down to it, fran a practical stand point, there is no 
such thing as a pure revenue bond. Granted, it may say that on the face of it. But we • 
issue revenue bonds, for example, to build a sewage treatment plant based on the assUl1lP
tion that lo1e've {;oing to pay it out of revenues, but we know very uell that if those 
revenues decrease, we're going to take over that sew~e plant and ~ for it out of 
general revenues. 

~fr. Hansfi eld - 'l'hat is in essence what Hovey said about the state. 

}frs. ::riksson - Essentially, this is why you are payiDt. higher interest rates, because of� 
this possible risk.� 

Hr. Wilson - nut if we had the right to call them all general obligation bonds and still� 
get away from the ten-mill limitation-

1'1r. rfansfield - I think really they're talking price, and I don't think that we ought to� 
be concerned l1hether a city has to pay abother halt a per cent or not. It we want to� 
do it, then we should face up to it and say this is a repeal of the ten-mill limitation.� 

Mr. Carter - Hell, you can make the removal if you choose to do so.� 

lir. Carson - It seemS to me that if ''fe open that lO-mill limit for this purpose, a� 
municipality could open it as far as it wanted. It we aren't willi~ to let them do that,� 
then I think we better leave the whole lo-mill lim!t alone and move on to sanething� 
else.� 

11r. Wilson - This is a hard thing to understand. For instance, in Illinois where they� 
don't have this limitation--�

Mr. Carter,. I can envision circWIlstances--let's take the City of Piqua--vThere, for� 
example, General Hotors builds a nel-l plant, and for that purpose the City of Piqua issues� 
G.O. bonds to finance new sewer lines, 't1ithout a vote. Three years later, Gl4 decides the 
plant is inefficient and closes it, and the city has got the whole burden of carrying 
those bonds. Theoretically, let's aSS'l.me the plant brought 10,000 people to Piqua, and 
as the income tax went up, it was possible to finance these out or income tax. These 
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people move a.1'lay and then the whole burden falls 'track on the remal.lung property there.

• his may be a far-fetched case, but I have sane problems 'nth taxing the locaJ. people 
without their permisr.ion. 

• 
Mr. i,Tilson - WOe have something that is very close to that, although I don't think there's 
an;y danger of their leavill{,;. The new General Vocational ~I'echnical College is located 
about a mile fran tOtm and we have to get out there uith services by September of 1974. 
It' 8 going to fIlean the expenditure of funds that we don't have. 11e l re in this bind 
right now getting the money for what He have to do. I would hate to see a Sfn-Terage 
charle assessed %,ainst the people who already paid for their sewer charge. 

Mr. Carter - Trell, you mi~ht say that my logic leads you to the position that you 
shouldn't do aIJ1thing. The question is who bears the risk and l-That rate are the people

• Willing to pay ~ It seems to me that the point Druce made just before he left is if I 
were a property owner in that cityJ I think I J d much rather pq a half of a percent 
more and not face this kind of risk. I started out thin~ we're going to change this 
indirect debt limit, we're going to get rid of it--but nOW' I'm not so sure that maybe 
the courts Heren't right, as I think about it. 

• Mr. Carson - Our early impression was that we can perhaps make it clear that our intent 
on Section 2 was to provide it doesn't constitute a debt limit, but that doesn't do the 
job. Ann, do you know anyway out of it? 

• 
Mrs. Eriksson - No, 1 believe that the effort of bond counsel will be try to write an 
even more restricted section than was presented before so that the condition under 
which you would have to go to the property tax would be so remote as to practically 
eliminate the possibility. However, I don't think that theylre going to come up Hith 
anything which will eliminate the possibility altogether. And anything that we could 
oome up Hi th would not be as secure a bond, I am sure, from their point of view. 

• Mr. Carson - I presume that one thing that we could do would be to but put a "little 
Article VIII" in here. 

Mr. C~rter - In other words, replace the 10 mills by a more realistic figure? 

Mr. Carson - 80 that they would have some debt authority without {:,oillf, to the people. 

• Mr•. rilson - You mean getting around this ten-mill limitation? 

Mr. Carson - It means they would have a limit on the debt service that they could pay. 

• 
Mrs. Eriksson - Would you be applying this to all political subdivisions? Because then 
in effect you would be removing the authority of the G,A. to detennine debt limits for 
political subdivisions. 

Mr. Carson - Well, I suppose you could say, "subject to the authority of the G.A. to 
provide othertti.se." 

• Mr. Carter - In what Nolan is suggesting, what is interesting is that instead of having 
a debt limit that is determined by the IO-mill limit, you Bet up another debt limit. 
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Mr. Bartunek - That crossed my mind, but only very briefly. We did that in the other� 
debt lim1tation, but that was a knO'\'m quality. Here we're tinkeriI1G with too maIV' other� 
areas.� 

Mr. Carson .. You might be able to do sanethi~. We used revenue there. Here, you could� 
relate it to a tax base, which "auld be more relative to the subject we're concerned� 
With.� 

Mr. Carter - Would you have a conflict if you established the debt limit on the basis of� 
40 mills-I'm just picking that figure out of the air--And yet you have a ten-mill limit� 
on the amount of taxes which can be imposed without a vote of the people. Yoo. ,""auld� 
have an impossibility there. I guess what we'd be s~ng is that you could exceed the� 
lo-mill limit if necessary, to pay debt without a vote of the r>eople, and be back in the� 
same box we're in right nOtv.� 

Ur. Bartunek - But the people have not been reluctant to {!;o over the ten-mill limit when� 
the local community could show a need, and notI to say we're going to give more freedcm,� 
when the people have not, generally speaking, turned down until very recentlJr--�

Mr. Carter - Schools? 

Mr. Bartunek - Right. 

}'7r. Carter - Your argument being that the local people have the authori.ty to exceed the 
lo-miJ~ limit and have done so uithout reluctance. 

Mr. Bartunek .. Right. I feel that. Itls a different situation than the overall state 
program. 

Mr. Carson .. I think it is too, Joe. Ilm not really advocating anythi~ like this, 
but welve been thinldllt:; about the problem, and we've been trying to help those tfho seem 
to show a need. 

Mr. :!ilson .. A lot of times people have to be convinced three or four times that the 
need is there before a school issue will pass. Taki~ my own case now, knOt-ling that a 
sewer'line has to be out there for expansion, I would not be at all reluctant to put 
our city in debt for that expansion. But going to the people for. sane'tbing like this, 
or sane other thing that might be needed for expansion, to tax themselves, might be 
awfully difficult to sell. 

Mr. Carter .. That I S exactly '\Thy the whole thing came up. •
Mrs. Eriksson - When you say put your city in debt, now what do you have in mind? 

Mr. T!ilson: Well, it's extending streets, putting in sewer lines, Yater lines, hiring 
more policemen and firemen. I would be willing to go beyond what now constitutes the 
limit of this author!ty--the unvoted lQ-mill lindt--to get this done. 

Mr. Carter - What Joe is saying is that you ought to be willina to sell your case to the� 
people.� 
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Mr. Bartunek - It's harder to sell sanething like that, especially where it is a school 
•� that doesn't produce aDJ revenue. 

Mr. Carter - The alternative then is to sell revenue bonda. 

llr. Carson - Let's think out loud on this for a second. Let's say that we include a 
provision similar to Article VIII which would say "notwithstanding ~ other provision 

•� of this Constitution any municipality may, tdthout submitting the question to the 
electorate, incur general obligation debt provided that the debt service payments in 
any year shall not exceed I %of .•••• " 

Mrs. Eriksson - Does this mean to give an additional ten mills? 

•� Mr. Carson - Another 1.% for the purpose of capital improvanents only. 

Mrs. Eriksson - So instead of protecting the lO-mill limi.t, you are adding an addi. tiona! 
10 mills for debt, for capital improvements. 

•� Mr. :Tilson - For example, '!rle go in debt $800,000 to build a new fire station.� 

Mr. Carson - It wouldn't necessarily be an additional 10 mills, because inside millage 
would have to be applied to the debt first. 

•� 
Mrs. Eriksson - Well, j of' you provided that, then you're back almost to lmere we are now,� 
pecause if, 1n tact, a city does go over its debt limit, it has to use inside millage� 
for this purpose, which means that it has to go to the people for operating money.� 

Mr. Carter - It's an intriguing possibility, rather than tinkering with the ten-mill 
limit, which can be used for anything, to have-

•� Mrs. Eriksson - Then hOt-I would anybody ever know how much debt it could issue?� 

Mr. Carter - Hell, we could do it the wame way we did the state debt. 

Mr. Carson - I'm not sure we would. I was just exploring. 

• Mrs. Eriksson - If you didn't have that--makiIl; them use the inside millage--and simply 
consider it an additional ten millS, then it could be figured as we put in Article 
VIII. I mean, the debt limi.t could be a c anputable figure. 

Mr. Carter - What we'd be sayillt is that a city council would have the authority to 
incur debt requiring up to 10 mills for capital improvements, without a vote of the 

•� people.� 

Mrs. Eriksson - I t",onder how much ten mills would amount to. Or would you put it in at 
1%1 

Mr. Carter - 1%. 

•� Mr. Carson - That would be a lot of debt for a big town. 

Mr. Nemeth - It might have the indirect effect of improving assessment procedures, 11" 

1.585
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these result in a higher debt limit. 

Mr. Carter - I think that's 'Worthy of some consideration. 

Mr. Wilson - Are we getting afield from constitutional refonn? Maybe the Constitution 
should say that the debt limit shall be decided by the legislature J period. 

Hr. Carson - We should say here "except as the legislature may othendse provide", so· 
that the G.A.. could cut it do~·m. 

Mr. Hilson - Again, \-Te're getting local law into the state Constitution. 

Mr. Partunek - You're doing by indirection that which you can't do by direction--foolillg 
around With the lo-mill limitation. 

I1r. Carter - For a specific purpose, capital improvements. 

Mr. Nemeth - ¥aybe such a provision doesn't belong in Article XII. 

Mrs. Eriksson - If I understand it, I think He can certainly draft saaetbing like that. 

Hr. Nemeth - And I think tie could easily come up pith an exact figuring of what this would 
mean. There are statistics aVailable. We could just about tell every municipality in 
the state, on the basis of present valuations, what this would mean to them. 

Mr. Carson - I guess the point here would be, if they now have outstanding debt" like in 
Article VIII, we could make existing debt service apply ~ainst the authority. We 
could even write it so that the G.A. could authorize c:l»ties to levy 10 mills. We're not 
mandating anything. 

Mrs. ErikssOll - power to pemit the levy of 10 mills additional. 

Mr. Carter - /UUl, as I recall tTe had some discussion about whether this applies to 
charter cities, and if the charter provides that the administration can incur debt without 
a vote of the people, then this doesn f t apply to charter cities. 

Mrs. Eriksson - No, because charter cities under Section 2 can have charter provisions 
providing for greater milla{;;e up to what limits their charters provide. I believe the~ 

aren't any cities t-rhich don't have a charter limit, and some of them have a lower limit. 
than the 10 mills, but sane do have a greater limi.t. . 

Mr. Carter - It might be of interest to find out what their experience has been. 

Mr. Carson - The people have al~ady given them the authority to issue bonds. 

Mr. Carter - By the l'lay they adopted a charter.So what we're saying is that what we're 
proposing to do is to give noncharter cities some of the prerogat1ves that charter c1ties 
have. 

Mr. Carson - One other suggestion I have is a local option tind of thing. 

• 
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• Mr. Carter - In other words, have local people vote on this thing, lnthout adopting a 
full charter? 

Mr. Carson - Yes. 

• 
Mr. Carter - "as prescribed by law", again. All He would do is authorize the legislature 
to authorize it. I think that might make a lot of sense, because it puts the burden 
back on the local people to vote on this Idnd of a polley. 

Mr. Carson - 1 m not sure our canmittee ought to be doing that.
'

Mr. Carter - That puts it back into local government, except that we're involved in it. 

• Mr. Nemeth - What 'He could do is leave this alone until Local Government decides what 
to do with 1t, and then recommend the repeal of this section at the same time they 
decide '\-That they're going to go lnth. 

• 
Mr. Carter - In other HOrdS, Hhat you're picturing is that l'le don't come up ldth any ldnd 
of recanmendations for change at this point, but in the canment recognize the problem 
and indicate sane of the things that could be done but that they should be done in 
context tdth the Local Gover1'll1ent CCIII1I1ittee. 

Mr. Nemeth - Right • 

• •fr. Carson - Let me ask you this. II'; there any reason why we need f)ection 11 in here? Is 
there a possibility of repealing Section 111 That's where we started. 

Mr. Nemeth - The problem with that is that I think ~ction II has been interpreted as 
a guarantee to the bondholders. We've been told that. 

• Mrs. Eriksson - Mr. Gibbon did otiginal~. When we got into the discussions with Joe 
Cortese, he too felt that Section 11 does operate as a guarantee and that it should 
probably not be repealed. 

• 
Mr. Carson - What is says is that "no debt of a local goverment shall be created unless 
the ordinance they pass makes provision". That's all it says. All lim saying is, won't 
bonds continue to have this provision in anyway, because you probably couldn't sell them 
unless the ordinance creates such a provision. I'm confounded as to why this gives 
bondholders arv kind of satisfaction. 

• 
Mra. Eriksson - I think that probably bondholders don't even know whether this is here 
or not. All it does is {)1ve bond counsel a provision which they can point to in the 
Constitution and say it's there--their position l-laS that if you repeal it you 1rlould be 
ueakening Ohio local gavenJnent bonds. 

Mr. W1lson - Bond counsel 'Would say the Constitution reqJ.ires this, and this city 
ordinance canplies l-rith the provision. 

• Mrs. Eriksson - I don't think we can point to any specific interest rate that would go 
up as a result of removing it. It's in there because a lot of local governments were 
once defaulting on their bonds. 

• 
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Mr. Carson - What choices do we have? I would say there's little we should worry about 
doing here. 

Mrs. Eriksson - I think probably by the 19th we could have sanetbing further. 

Mr. Bartunek - I don't think we should change it if those most concerned are unable to 
create language. 

Mr. Carson - Our problem is that we are trying to get the Article XII package ready for 
the Legislature, and I hate to leave an open questioa on Article XII. 

The Committee agreed to continue its discussion on Section 9, and the other sections 
discussed at this meeti~, at its next meeting on February 19. 
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STI\Tr~l[NT or ROGERT J. KOSYO/\R, Of! 10 T/\X CO~lrHSS lONER� 

PREPAReD FOR TilE CDrISTIlUTIOt/I\L REVISIOil CO~lNISSION
 

FEBRUI\RY 10, 1973� 

•� As it was adopted in 1930, Section 9 of I\rticle XII of the Ohio Con�

• 

stitution requires that at least half of the proceeds of any state income 

or inheritance tax be returned to the local jurisdiction of origin. This 

Con~ission now has before it a proposal to extend this requirement to the 

corporation franchise tax. 

It is my personal belief and also the position of the current Admin

• istration that such an action would represent a step backward in state tax 

policy. Several reasons for this are elaborated below, but they center 

upon (a) the need to strengthen state government so that state problems can 

• be de;)lt with more effectively and (b) the virtual il~possibility of corpor

ations to comply with the proposed amendment. It wuuld be far more appro

priate to consider removing the requirement that half of personal income tax 

• collections be distributed on a where-originated basis than to consider ex

tending this provision to other taxes. 

• The Role of State Government 

• 

Thel'e is a tradition in Ohio of tending to assume thdt all problems 

are local problems, and that the state government's role should be kept very 

small. The proposal to return franchise tax collections to places of origin 

is a manifestation of this tendency. Such proposals tend to deny the legiti

macy of state government involvement and to suggest that distribution of 

• 
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goverruuent expenditures should coincide with the distribution of private 

wealth and .income. I\ctually. a good many public service needs are more 

intense in areas \'Ihere private wealth and incomc are relatively low. State

raised revenucs should be available for allocation among state programs on 

a rational basis; to distribute tax collections back to places of origin 

would only exacerbate existing fiscal problems. 

In recognition of the growing complexity of the world and the tenden~y 

for problems to extend beyond local boundaries as population increases and 

becomes more mobile. the prestigious Advisory Commission on Intergovernmental 

Relations has strongly urged in many of its reports that the state fiscal 

systems be strengthened. If the state government is kept relatively weak 

and denied the resources necessary to cope with state-level problems, the 

alternatives are few: (a) allow the problems to go without attention, or 

(b) turn to the federal government for help. Both these routes have been 

followed extensively in the past. It is our position. as well as the posi

tion of the Advisory Commission, that development of meaningful state govern

ment is a preferable course of action. 

The extent of state involvement in meeting public service needs is 

likely to continue to grow, not to decrease. As one outstanding example of 

this, consider the situation of public school financing. If the Rodriguez 

case is upheld by the U. S. Supreme Court, the present method of financing 

schools would be invalidated. Any feasible response to this situation would 

certainly require more, not less. state money. Moreover, some who have looked • 
at the Robinson case in New Jersey have suggested that the same conclusion-

that public education must be funded by a uniform state tax--appears very 

possible for Ohio. It is worth noting that the problem on which all the many • 
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recent school Finance cases turn is the uneven distribution of private fiscal 

capacity--and that the turnback pt'ovision you have before you nm'/ would only 

• 

serve to make the situation worse. 

Having made these general observations, I would now like to consider a 

few of the poi nts in sOlllewha t more detail. 

Some Specific Problems 

Is the turnback reguirement needed?--This constitutional provision was 

•� adopted at a time when state services played a relatively small role in over

all government services in Ohio. Tax receipts for state purposes were $41 

million in 1934, for example, while receipts for local purposes totaled $250

• mi11ion--over six times as much. It is, perhaps, significant that even at 

a time when local government clearly predominated, framers of Article XII, 

Section 9, required only a 50% turnback, rather than some higher percentage. 

•� Forty years of economic growth, urbanization, and social change have 

brought problems which were not dreamed of in the 1930's--problems which re

quire statewide attention and statewide resources. The framers of the con

•� stitutional amendment knew little of equalizing school foundation funds, state 

welfare expenditures, environmental costs, and some of the other problems that 

now confront us. 

•� 

• Furthermore, the spirit, and perhaps even the letter, of Article XII,� 

Section 9, is presently being met for all state revenues when various programs� 

which return such revenues to localities are considered. State revenues,� 

after all, are not expended totally in Columbus; they are returned to schools, 

hospitals, mental institutions, etc., all across the state. 

•� Should revenues be distributed on the basis of private wealth?--The 50%� 

turnback provision would limit a major function of state government: the 
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milrshlllling of resources from \'Jealthy areus of the stilte to help provide 

services in the less wealthy areas. At a time when Serrano-type decisions 

arc striking down systems of public school finance in many states because 

they discriminate against low-wealth areas, it seems inappropriate to be 

considering a proposal that would contribute even further to keeping wealthy 

areas wealthy and poor areas poor. 

Some examples may help to illustrate this problem. Using the Battelle 

formula (explained later) for detennining corporate tax turnback by county, 

and making some simplifying assumptions about applying the Battelle data 

directly to the present Ohio tax, the following conclusions result: 

(a)� The average per capita yield of the 50% turnback for the entire state 

would be roughly $15.00. 

(b)� The wealthier urban counties would tend to have per capita yields 

higher than average--e.g., $18.00 for Cuyahoga, $17.00 for Hamilton. 

$19.00 for Montgomery. 

(c)� The small, poor, rural counties would be almost entirely left out when 

the allocations are made. Adams and Brovm counties would receive about • 
$2.00 per capita; Meigs would get about $~.OO. 

Would� implementation of a franchise tax turnback be feasible?--Deter

•mination of the origination of corporation franchise tax is an exceedingly 

difficult task. It may not even be possible to develop a really meaningful 

attribution formula. Certainly it is incorrect to attribute corporate tax •to the county or locality in which it is paid. This often reflects little 

more than the physical location of the tax department of a corporation's 

Ohio operations. Sohio's tax returns, for example, are filed from Cleveland •headquarters, even though the company·s operations are widely scattered. 
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Using a forlllula such as the one contained in the 19G8 report prepared 

by the l3<1ttclle Memot'ia1 Institute for the Select Committee 0r! Tax Revision 

of the Ohio "ouse of I~epresentatives is also an insufficient solution. That 

formula allocates corporate income only on the basis of the property and pay

• roll of each corporation in each county; the traditional third factors--sales-

could not be used due to inavailability of data. This allocation may be 

criticized as being discriminatory because it tends to favor large metro

• politan counties which may draw a high proportion of their work force from 

neigllboring counties and receive corporate tax receipts based upon all those 

crnrunuting workers under the payroll allocation factor. 

• A three-factor formula, incorporating sales by county, would be superior 

to the two-factor formula as it would provide more balance to the distribu

tions. Only in this way, for example, could sales of General Motors products

• be reflected in the county allocations for counties not having GM plants. 

However, most 'corporations do not keep records on sales by county, and would 

find such a requirement extremely burdensome. Compliance would, in many

• instances l be alwost impossible. 

The compliance problems facing individual corporations, even allowing 

for the simpler two-factor rather than the three-factor formula, would be 

• enormous. A major canon of sound fiscal policy is that taxes should not 

cause undue compliance problems. The proposed change would mean that each 

corporation subject to the Ohio tax would be required to annually make a 

• determination of what portion of its profits was earned in each one of the 

state's 88 counties. This would be not only a formidable task, but a pro

hibitively expensive one. tlor \'lOuld the administrative problems facing the 

• state be simple. 
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In short, imlJosition of the turnback requirement for the corporate 

franchise tax would present the very problems the 109th General Assembly 

'wisely avoided when it rejected a proposal to have state-mandated county 

income taxes. 

Would corporate franchise tax be a predictable local revenue source?-

The revenue received by a county from year to year would be extremely un

stable. Particularly in small counties (but even in some larger ones) re

ceipts would be dependent on the fortunes of relatively few corporations. 

A bad profit year might produce little t'evenue (or, conceivably, no revenue) 

for some counties. This problem is substantially lessened under the present 

Ohio corporation franchise tax since the ups and downs of individual com

panies tend to even out over the entire state economy. Moreover, the present 

set-up allows the state government to distr"ibute revenues back to localities 

on a more rational basis than origin. 

What would the state revenue loss be?--Revenue loss to the state's 

General Revenue Fund and Local Government Fund in FY 1974, would be roughly 

$150 million. A loss of this magnitude would require either an 

state taxes or a substantial reduction in state services. 
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Constitutional Revision Commission� 
Finance and Taxation Committee� 
February 19, 1973� 

Summary of Heeting 

The Finance and Taxation Committee met at 10:00 a.m. on Monday, February 19, in� 
Parlor 11 of the Neil House Hotel in Columbus. Present were Chairman Carson, Commit�
tee members Bartunek, Carter, Mansfield and Wilson, Director Eriksson and Mr. Nemeth� 
of the Commission staff. The following discussion took place.� 

Mr. Carson - This Committee is charged with two functions--one, to review the pro�
visions of Article VIII on which we have already made a report to the full Commission� 
and this has been referred to the Legislature for their consideration. In the last� 
few months llC have been dealing with Article XII, and with taxation, and last month� 
the Committee made a partial recommendation on Article XII and included in that recom�
mendation a new suggested provision dealing tlith preemption, which some of you I know� 
are concerned with. That recommendation rests with the full Commission as of now.� 
Four sections of Article XI~specifically -Section 2, Section 5a, Section 9 and Se~


tion 11 -have not yet been recommended or submitted to the full Commission, and it is� 
the contemplation of the Committee that those four sections would be considered today,� 
and if final action is taken, the report on them would be made to the full Commission� 
at its meeting this afternoon. With the permission of the Committee, I wonder if we� 
may not approach the preemption question first, because it's already before the Com�
mission and t~e're certainly going to have to approach it this afternoon. I might say� 
that whatever action this Committee takes today, there will be a 1:30 meeting of the� 
full Commission this afternoon, and everybody is invited by Mr. Carter to give any� 
comments there that they may wish.� 

At the January meeting, this Committee recommended to the full Commission that� 
the following provision be added as Section 3 (8) of Article XII: liThe levying of a� 
tax by the state does not preclude the levying of an identi~al or similar tax by a� 
municipal corporation or other political subdivision duly authorized unless the law� 
imposing the tax by the state or an amendment thereof specifically so provides."� 
that~8 whatls pending before the full Commission. At a meeting on February 10 in� 
Cincinnati, this Committee considered the preemption question again and considered� 
but took no action on a different version, narr.ely: "Every lau imposing a tax enacted� 

after the effective date of this section shall state whether or not the General As
sembly intends to preclude municipal corporations and other authorized political Bub
d~visions from levying an identical or similar tax. Failure of the General Assembly 
to so state shall preclude the levying of an identical or similar tax by any municipal 
cprporation or other political subdivision. u The three aspects of this later version 
that has been considered by the Committee are these: first, it was pointed out that 
in our earlier version the Legislature would be required to revi~1 and take some action 
on every state tax law that had been heretofore passed, and there was a lot of con
cern that perhaps this might cause some difficulty, so this later version was intended 
to eliminate that necessity with respect to laws already on the books. The second part 
of this new version would be to require the General Assembly whenever it passed a tax 
in the future, to state whether or not it intends to permit or not to permit municipal 
corporations to impose a similar or identical tax. As I am sure you all know, the 
Constitution has for many years provided that although there are home rule powers, 
the Legislature is specifically permitted to withhold the p~~er of taxation from mu
nicipalities if it wishes to do so. The preemption problem has come in cases where 
the legislature hasn't said what it intends and the Court has inferred preemption, in 
a long line of cases. This Committee, I think, had proposed this kind of language 
with the feeling that since we are looking at the Constitution, and since the preemption 
issue which has caused all this litigation through the years has occurred by reason of 
the fact that there is a constitutional deficiency, perhaps there would be a way that 
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we could cure it so that the courts wouldn't have to be resorted to in the future 
for this sort of thing. The last sentence Has put in this n~'1 version on the basis 
that we're concerned that even though the Lecislature is mandated .to indicate clearly 
what it intends, if it shouldn't do that it uould be con~.Aded. in the absence of this 
sentence, that the tax law was unconstitutional, and the tax was an illegal levy. So 
thaes where \-/e stand, and I guess to make it clear, we have voted in this Committee 
on the first proposal, which is now before the Commission. There has been no vote taken 
on the second version. I would be glad to have comments from anyone here who wishes 
to express a view on the preemption issue as a whole--on either version--or on any
thing else you think we ought to do. 

~tt. Mansfield - Is it important to indicate that the vote was not unanimous? You've� 
said we have voted on the first version but not the second, and I simply wanted the� 
gentlemen to appreciate that while the Committee voted in favor of it and did present� 
it to the full Commission, the vote in the Committee was not unanimous.� 

Mr. Gotherman - Perhaps it would be fair if I go first since I'm the one that's respon
sible for this. I'm John Gotherman, counsel for the Ohio ~wnicipal League, and I don't 
apologize for haVing increased your mail. It simply shows you that there is interest 
in the preemption doctrine. In dealing with the preemption doctrine, I think, we're 
dealing with the central nervous system of a very complex principle. Practically 
speaking, the preemption doctrine h3s been with us long enough, I think, for those 
people who represent business and other kinds of taxpayers and those who represent tax
imposing bodies fully to understand what the implications of the doctrine are. Prac
tically, it has little impact upon the operation of municipalities today because we do 
have areas 17hich are not preempted and ,,,e utilize them to a great extent. The General 
Assembly as recently as last year has indicated that the enacting of a state income 
tax and a corporate franchise tax did not prempt the levy of a municipal income tax, 
so I think that the preemption doctrine is firmly in hand, rather easy to work with 
from the standpoint of those people who are dealing with it, and not more than a prin
ciple at this point in t~e. 

I Suppose that the language which you sent to the Commission would normally repre
sent what most municipal officials would feel should be done, but we did not support 
the language as I recall and I attended several sessions. So for that reason I don't 
feel that municipalities are asking for the inclusion of proposed Section 3 (B). l 
doubt very much if any would oppose it, but I really don't think that we're asking for 
it. We are also opposed and would oppose uhat is described as a tentative agreement 
on the langu83e which is proposed to be substituted for the Section 3 (B) which is n~ 
before the Commission. Let me just go over the language with you and give what I feel 
is an accurate statement of the tmpact of that language--I'm not discussing the merits 
of the words, but the merits of the idea that is behind it. 

The first sentence is well intended, if it is to require the General Assembly to 
face this issue, Practically, if they face it only prospectively, I suppose we're not 
talking about facing issues. I think the problem in the old language was the fact that 
it dealt with amendments, so therefore they did not have to face it any t~e there is 
legislation in troduced. But I think the first sentence is fairly straightforward in 
the sense 'that it's to indicate they should fact the issues. But I don't see why we 
need such a. confrontation with every bill that's introduced which somehow affects taxa
tion. I tQink that there's no need to bring about through the Constitution a confron. 
tation be~1een those who do not want to pay ~re taxes and those who have the power to 
tax, in~very pieee of legislAtion that is bef~re the General Assembly. 
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The second sentence, while well intended, simply doe. this: it implants in the 

Constitution the preemption doctrine, not as an implied doctrine by the courts, but 
as a mandated doctrine of the Constitution itself. Now, I understand the concern 
which this Cocmittee has had with regard to the ~ourt. making policy in the State 
of Ohio. But the big argument on policy haa not been whether or not there will be 
preemption. ~he courts have pretty well said that. I can't think of any cases 
where the courts have not said that there would be preemption. The arguments in

• the litigation have been solely whether or not it's the same or a similar tax, and 

• 

that's what everyone of those cases would be about if you go back and read them. 
Now I ask you to read the language. as proposed, and to simply ask yourself the 
question: Have \'1e prevented litigation on this question?" The language that is 
proposed is "the identical or similar tax" so there will not be any decrease in liti
gation. The only change will be this under the constitutional provision: the Court 
would be given a mandate to preclude a municipality from levying a tax, if it's the 

• 

same or similar tax, so the Court would inquire only into whether it's the same or 
similar tax, and it would not inquire into the basic public policy of whether the law 
should preclude a municipality. The doctrine of preemption, as we know, is a court
made doctrine and the Court has applied it in a fluctuating manner in this sense, and 
I don't mean this is a derogatory sense. It has looked at the implications of ex
tending or not extending the preemption doctrine, and we really feel that it hasn't 

• 

done a bad job in terms of extending or not extending it. So we're not really dealing i 
in an area \lhich is unsettled law in Ohio. I think Emory Glander is really viewed 
~s the expert by those people who pay taxes and by those people who impose taxes, and 
I think we both agree that there is no unsettlement of the Ia\l in the state on pre
emption. Basically, that's where we stand. 

• 

I know tilis Committee told me rather pointedly about two months ago that it was 
not interested in getting involved in even the theoretical possibility that a tax 
would be levied without a vote of the people that was somehow over the ten-mill 11
mitation--that uas on the "indirect debt limit ll problem. The Committee was telling me 
at that point, and I can agree with it, that it was not interested in including a 
provision that ~'1ould bring down the entire pacl.age because it had a very good chance 

• 

of being controversial. That was a theoretical thing, as to whether or not there 
would be property taxes levied under the circumstances we were discussing. Gentlemen, 
I would say to you simply that there is nothin3 theoretical about the controversy 
in this. The provision that you have suggested as Section 3 (B) is controversial, 
and the proposed alternative to 3 (B) is equally if not more controversial. In all 
candor, I would simply suggest to you that it would be much more appropriate to 
constitutional revision if the area where the law is not unsettled could simply be 
left where it is and not included in the Constitution, either to negate or to implant 
the so-called preemption doctrine. I appreciate your willincness to read my telegrams 
and to listen to my testimony and if you have any questions I'd be happy to answer 

•� them.� 

Mr. Carson - I have one, John. Maybe you'll BO over this again because you lost me 
on it. If, as you say, the law is settled on the last sentence, why does it disturb 
you if it's put in the Constitution? 

• Mr. Gotherman - I'm going to be very candid about this. The law is settled but the 
Constitution ~10uld not continue the law in the same manner.The Constitution would be 

a direct mandate, and that would mean that ue would have eliminated one issue that's 
been before the Court in every case that has involved preemption. The issue that is 
predominant iG whether or not it is the same or a similar tax, but the real issue 
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behind the preenption doctrine is Wh~ther or not there should be a determination made 
by the Court lRlether municipalities or counties or whatever political 5Ubdivision 
might be involved--right now it's only munl.~Palitiel--sbouldbe permitted to levy 
a tax. Chief Justice O'Neill in a most recent case, The East Ohio Gas Co. v. Akron, 
came right out and said what all of us have l;nown and what Emory has been saying' 
for years--that the doctrine expresses the Court's idea tbac it doesn't like double 
taxation. That's really all the rationale behind it and Chief Justice O'Neill said 
that the Court uas going to continue that rationale because there is a considerable 
body of law behind it and because it's worked very well. I don't think he said that 
the doctrine requires the General Assembly to examine the situation occasionally, 
but what he did say in the case was this: There was an argument made that the sales 
tax, which is a tax measured by gross income, might well preempt the municipal income 
tax. I think that what the Chief Justice said there was "Don't raise that kind of a 
question with us, because there the circumstances are different. We would have to 
consider the policy matters which are involved in bankrupting 350 municipalities." 
I've read that into it. You can't find it exactly stated in these words, but I thimt 
it's in the decision. Now, this constitutional amendment would say to the Court that 
it cannot engage in--that the constitutional provision in a feu stmple words has 
created the possibility that the sales tax could preempt the municipal income tax, 
and the only question for the Court is whether it's the same or a similar tax. The 
Court might employ the same kind of logic as it has all along on that issue, and 
perhaps the policy would continue pretty much unfettered, but it does change the law. 
A constitutional mandate, as opposed to a court-made policy uhich some of us criti
cize, would chonge from day to day. 

Mr. Bartunek - ~tt. Gotherman, how would you feel if the language in the last sentence 
were changed so that failure to state would permit the levy of an identical or s~ila; 

tax? Some of us were looking toward expanding the area where cities and municipalities 
could act. Hould that be a different Viel-l? 

Mr. Gotherman - Let me be candid with this group. Quite obviously the proposed 
Section 3 (B) llould negate the preemption doctrine--it would turn it around. There 
would be no reason in the world for representatives of cities and villages in Ohio 
to be against that, except that we would have confrontations. I think they would 
occur in every session and with every bill on taxation. Quite frankly, it may not 
be desirable to have a constant battle, for lack of a better word, on the preemption 
doctrine. I think that it's much more desirable simply not to deal uith it. I 
would respect this Committee's and the Commission's decision to try to review the· 
Constitution in those areas where it is needecl with as little controversy as possible, 
and we would support the position of the Commission on that. 

1~. Carter - Let's assume we drop the second sentence for a moment, and just simply 
mandate the leGislature to take a position. You would still have the same reserva
tion, then. 

Mr. Gotherman - I think so as to the controversy on the amendment--

Mr. Carson - I don't want the record to get distorted. I don't thimt that this Com
mittee has ever inferred that we're afraid of controversy. I think what we've said 
1s that we are not interested in recommendine an amendment to the Constitution which 
we are concerned has absolutely no chance of passing. We are going to have controversy 
1n Article VIII, I don't think there's any question. We're not avoiding controversy 
but 11$ don't lJ:.mt to suggest that the General Assembly pass a useless resolution that 

1598� 



Ie� 

5.� 

•� 

•� 

•� 

• 

• 

• 

•� 

•� 

•� 

•� 

we're convinced the people will not pass. 

Hr. Gotherman - All I would say is that if the one we talked about previously falls 
into that category, this one must certainly fall uithin that category. That would be 
just my own personal opinion. We would suggest that it not be dealt uith because it 
isn't that pressinG a problem on the day-to-day scene. If it is dealt with, obviously 
tlC would have some preferences, and our preference would be not to have the last sen
tence of the proposed change. It is that sentence that strikes the central nervous 
system of the municipality. It changes the preemption doctrine from something which 
is considered to be not particularly desirable to something worse than that. 

IIr. Carson - I tlonder if I might have the privilege of having a copy of the memoran
d~ you sent out to your members, John. 1 have been trying to ansner all these let
ters. 

Gotherman - O.K. 

lIr. Wilson - I apologize, but one of the few meetings I have missed was the January 
~eeting. In order to make my position clear and let you know hon I feel about this, 
i think any lanuuaGe we come up with here may be just moving the burden around a 
little bit on preemption. The ultimate solution, as far as I am personally concerned, 
would be to eliminate preemption. It's an inherent problem only in Ohio and a few 
other states. Host other states permit double taxation as such, and I think that 
our courts have been wrong in implying that the general public of Ohio is objecting 
to double taxation simply because the courts feel that way. So, had I been present 
at the January meeting, the language I would have suggested that no law imposing a 
tax after the effective date of this section shall preclude municipal corporations 
and other political subdivisions from levying identical or similar tax. Now, I don't 
know that this 170uld have any more chance of getting through the Legislature than 
what we might propose here, but at least I thinl, it is a solution to the problem and 
not a modification of it. 

Hr. Carter - Does it not still leave the question that John alluded to of "a similar 
tax"? 

IIr. Wilson - It eliminates the possibility even if it is a similar tax. 

l~. Mansfield - In view of what Mayor Wilson has said, John, would JOU object to his 
language as just stated1 

ik. Gotherman - I think the answer to Mayor Wilson's question would be the same 
answer that I gave toc. Carter, and that is that it would be second choice as far as 
ue're concerned. Perhaps that would be better than the language that would actually 
create confrontation. It would not do that. But, I think our first choice would be 
to deal with LRtin the General Assembly. We don't have to have constitutional revi
sion to negate preemption. We can do it by legislative act. 

loco Carson - Who's next? 

lIr. Burkhart - 1 1m John Burkhart, Chief Counsel of the Law Department of the City of 
Toledo, and I'm also a second vice president of the Ohio Municipal League. We're a 
little concerned, too, about preemption being \1ritten into the Constitution, and 
don't wish to reiterate what Mr. Gotherman has said except to say that he has stated 
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our position fairly well. The City of Toledo goes back, I guess, to the first big 
case on preemption of taxation--the Ansell v. Toledo case--where the Supreme Court 
in 1950 determined that Toledo's income tax was not preempted by the state Constitu
tion, and that the ordinance was a legal expression of the power of home rule. Since 
that time we have been back in court on various occasions, and like everyone else we 
uin some and we lose some, but in the overall 23 years since the Angell case I think 
the courts in the long run have done a pretty good job of determining whether munici
pal taxation was a similar or same tax in detenaining whether or not preemption should 
upply, and we caR see that if the language were changed to what lIas submitted at your 
meeting a week aeo, our big efforts in the future would be to come to Columbus and 
work like the devil to make sure that the General Assembly would put some language 
in there that would not preempt us. That would probably be the big effort, instead 
of towards the merits of the bill, and we think we would be better off to leave these 
decisions of preecption up to the courts. 

Hr. Carson - Are there any questions of Mr. Burkhart? Thank you for coming down and 
Civing us your viens. lo1ho is next? 

S~eve Nemeth· My name is Steve Nemeth, and I'm ~ssistant Secretary of Republic Steel 
Corporation. I appear here this morning as Chaiman of the Taxation and Public Ex
penditures Committee of the Ohio Chamber of Coooerce. 

First of all, the Ohio Chamber gives general support to t~e Ohio Constitutional 
Revision Commission approach to constitutional revision. We appear here, however, 
in opposition to any attempt to nullify the preeoption doctrine and also any attempt 
to codify that preemption doctrine, because we think it's unnecessary and wrong in 
concept. Some of our reasons are that we don't believe there's any need for increas
1n& local taxing pOllers and increasing legislative revenues without authorization and 
legislative guidelines; and that the nullification of preemption would pose dangers 
of a hodge-podge of local taxes and monstrous taxpayer compliance problems. We have 
this at the present time up in the Cuyahoga County area. In fact, in the interstate 
area, we now have reached the point where Congress is interesting itself in uniform 
guidelines among the states, and I think the nullification of preemption would run 
opposite to what is really the t~end today. So we believe that this nullifieationJof 
constitutional preemption is unnecessary, and the proposed provision as drafted 
originally or as now suggested will create more problems than there are problems to 
be resolved. If you wish further elaboration, I have several gentlemen with me who 
are members of the Ohio Chamber taxation committee and who would like to present dif
ferent aspects of this problem. I have with me Hayne Scheider, Hanager Tax Adminis .. 
tration of Owens-Corning Fiberglas Corp. and Leon Sachleben, Director of Taxes of 
the Hobart ~~nufncturing Company of Troy, as well as Emory Glander who is tax counsel 
for the Ohio ChSLlber and former Ohio Tax Commissioner. If you have the time, each 
of us would like to make a presentation in this area. 

Before these gentlemen, may I make a brief statement of uhat happens when 
there are no legislative guidelines permitting the enactment of local taxes? I think 
the classic example has to do with the growth of municipal income taxes in Ohio. As 
stated by the previous witness, it first started in 1946 in Toledo and has grown to 
the point where there are now over 350 nmiclpalities in the state of Ohio that now 
levy the income tax. Cuyahoga County is the classic example of what has happened 
nithout guidelines. In 1967, Cleveland enacted a half per cent tax which provided 
25% reciprocity sharing. This triggered the "bedroom cOlllla1nities;1 to also enact a 
tax so that they CQuld share in that revenue. Then the tax went up to one per ~ent, 
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and further citics came in to get their piece of the action. Then, as Cleveland's 
needs increased, it decided to repeal the reciprocity sharing so that it would not 
hnve to give away 25% of the income tax revenue to the "bedroom comrrunities." This 
created such a confrontation that we now have in the Cuyahoga County area the admin
istration of taxes split into several groups. For example, the Central Collection 
~cency is administered by the City of Cleveland and collects tax for the city of 
Cleveland as well as 23 suburban communities. ~he Uegional Income Tax Administration, 
popularly known ae "Rita," now collects tax for 42 cOl11JlUnities, and then we have 
several cities uho do their own collecting--such as Parma, Brook ?arlc, and Rocky River. 

Here is the problem that the taxpayer runs into--business and particularly 
the individual: 'Ie now have in the Cuyahoga County area taxes that ranse from one half 
per cent to one per cent; some give 100% tax credit for tax paid uhere it is earned, 
some give 50%, 75%, 00% or 90%. Since we have different administrations--all under 
the same or similar ordinances--we have different forms and different reporting pe
riods. Take the situation of an individual who would move from a :lItita;1 community 
to a central collection agency connnunity and chance jobs in that same period. I 
defy him to knoo where he is to report his tax nnd uhen he is to report it. Now, 
this statement is not intended to be in opposition to income taxes, because we realize 
what a vital part that is in the financing of cities. Business in Cleveland mounted 
biC support for enactment of the income tax. He're not opposed to local taxes and we 
are not opposed to the municipal income tax. I eimply cite this as an example of 
what will happen lmen taxes come into being uithout legislative guidelines. So our 
~reument here in terms of preemption is not in opposition to local subdivisions 
leVYing taxes, and it's not questioning the needs of the local subdivisions. What 
we suggest is that if the preemption doctrine is not nullified--if no language is in
serted into the Constitution--and local subdivisions can demonstrate their need as 
they have done in the past, then through thoughtful legislative consideration certain 
authorizations arc made and certain guidelines are permitted. In many instances, 
Qusiness has been in the forefront in supportin~ that kind of move. 

Hr. Mansfield - 11<1y I ask a question? All of the confusion that you have just de
scribed is really irrelevant to the question befor~ this Committec, isn't it, in the 
sense that whether the preemption doctrine is codified in the Constitution or not 
wouldn't make any difference in the confusion? 

Hr. S. Neme'th - I think, Mr. Mansfield, it's an example of what would happen if you 
nullified the preemption doctrine, because if that doctrine is nullified in cons~i
tutional language, then this opens up to municipalities the levying of sales taxes 
and gross receipts taxes, on public utilities as well as the general public. In 
some states there are privileged earnings taxes which might be levied on top of the 
existing municipal income tax. Municipalities could move into the estate tax field-
any field at all 110uld be open to them. 

Hr. Mansfield - mlat bothers me a little bit--are you suggesting by implication that 
somehow the legislature of the Constitution should set guidelines so that there is 
some uniformity of local taxation? 

Mr S. Nemeth - No, I'm suggesting that the Constitution not attempt to codify a judicial 
doctrine that has been establisheq over a 50 year period, and that the Legislature 
itself presently has the authority to authorize the levying of other taxes, even a 
double tax--I'm not sure that that's the proper word--without any need for language 
in the Constitution, as for example a piggy-bacl~ sales tax. 
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llr. Mansfield - I have difficulty, however, in understanding hOl'1 your argument about� 
the confusion on the income tax really becomes relevant to the issue before this� 
COr.'llllittee.� 

S. 
IIr./Nemeth - I thinl~ this becomes relevant if this Commission were to recommend 
language to nullify the preemption doctrine. That which has happened and I attempted 
to describe in the Cuyahoga County area with municipal income taxes could then 
happen anywhere in the state, on any tax, because there would be no central body� 
setting guidelines.� 

1~. Mansfield - It could happen too, Mr. Nemeth, in any case where the legislature 
under any of these suggested provisions says specifically that the tax passed by 
the Legislature is not intended to preempt an identical or similar tax by local gov
ernments. 

S. 
l~./Nemeth - It could, except at the time the Lecislature is considering the legis
lation there's opportunity for all interested parties to appear and discuss adminis
trative problems of compliance and to suggest certain guidelines. 

lir. Mansfield - I don' t know the anStller to this one, and perhaps I ought to, but 
uhen the state enacted the state income tax and specifically protected the munici
palities' power to enact an income tax, while there may have been an opportunity as 
you suggest, the LeGislature did not take advantace of any such opportunity to try 
to resolve some of the peripheral questions, did it? 

S. 
l-~. /Neme'th - Mr. Hansfield, I was deeply involved in that whole legislative session. 
Dusiness supported the language that would not preempt the municipal income tax. . 
And with all of the problems that were involved in that tax package, that was not 
the opportune time to set guidelines in the area of municipal income tax. Perhaps 
sorne time in the future--and I think some of this might occur not at the urging of� 
business but at the urging of some of the municipalities.� 

Hr. Mansfield - I acree. I'm not really disagreeing with anything you say, but I'm 
questioning the relevancy of your argument on this particular issue. 

S.� 
I~./Nemeth - Let me restate it again: Language to nullify would permit that which� 
has occurred in the Cuyahoga County area in any area of the state uith respect to� 
any tax that municipalities might seek to levy.� 

Hr. Mansfield - So, the converse language is to put the burden the other nay? 
S. 

Hr ./Nemeth - Hell, I think the other language nould mandate the General Assembly to 
deal with whether or not the taxes preempted would cause municipalities to have to 
come down to Columbus, and the record shows that lnlenever the municipalities thought 
there was need for additional revenue, they came down and made their case. I think 
it was in 1967--and one of our speakers will address himself to that--that the Gen
eral Assembly did authorize the levy of taxes to produce the revenue necessary to 
maintain local 30vernments. 

lkr. Carson - Are there any other questions. of llr. llemeth? 

There were no further questions of Mr. Nemeth, and Mr. Carson then called for 
the next witness. 
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Hr. Shcider • I am Han.:tcer of Tax Administration, Ouens-Corning Fiberclas Corp. 
am appearing in opposition to that section of the proposed change in Article XII 

• 

which deals with the doctrine of preemption. I do not believe that the doctrine of 
preemption should be modified by a constitutional provision which can broaden local 
taxinc powers. ~fuen the needs have been demonstrated, the Legislature has responded 
to these needs, and the responsiveness of the Legislature was shown in 1967 when they 
permitted the passaGe of H. B. 919, which enabled the counties to levy several per
missive taxes for local revenue. Among those was a one half per cent sales and use 

• 
I 

tax, a $5 motor vehicle fee, the utility service fee and a real property transfer� 
fee at the local level. In the same year municipalities and townships were authorized� 
to levy the hotel and motel lodging tax., I think that the growth of the Local Gov�
ernment Fund further dcnonstrates the responsiveness of the Legislature to meet local� 
needs. In 1969 the Local Government Fund was $24 million. The fund 'tlas increased�

• to $34 million in 1970, $36 million in 1971, $43 million in 1972 and $52.2 million� 

•� 

in 1973. In 1972 the amount of the Local Government Pund was also fixed as a per�
centace of the personal income tax, the sales and use tax, and the franchise tax.� 
This percentage method provides for continuing growth in the Local Government Fund.� 
It is estimated that the amount for 1974 will be $53.5 million and $5~ million by� 
1975. there have been numerous bills passed to ease the restrictions on local gov�
~rnntent taxing powers. I believe the responsiveness of the Legislature to demon�
stratc.d needs for locCl1 revenue and local taxing pO'tlers indicates that it is not ne
cessary to change or codify the existing doctrine, by constitutional revision. I want 
to thank you for the opportunity to present my comments. 

•� t~. Carson - Are there questions of Mr. Sheider?� 

Mr. Bartunek - 1 understood from your remarks that you consider this proposal as a 
broadening. As I read it or understand it, and I could be wrong, it's not a broaden
ing but rather a statement in the Constitution of "hat the courts have apparentl,y 
said the law of Ohio is, excepting the last sentence. 

1~. Sheider - I think the ultimate language will determine whether it's a broadening• 
or not. 

• 
Hr. Bartunek - As I understand it, the courts have stated that they l1i11 examine each 
tax lml. that they lli11 find each such law to be a precluding of additional taxes 
by municipalities unleos it is stated by the Legislature that the lau is not to be 
precluding. Is that correct? 

}~. Sheider - Are you referring to some of the languaGe that has been drClfted or to 
judicial doctrine? 

• Hr. Bartunek - tfuere do you see it broadened? 

Hr. Sheider - There mlS some language in one of the cClrly drafts, and I believe it 
is the one that is before the Commission right now. 

• 
t~. ilartunek - What thc Commission is now considerinc is whether the Legislature 
should be required to sclY whether or not it does preclude. At the present t~e, if the 
Legislature doesn't say anything it does preclude, and if it does say something it 
says that it does not preclude. It is the codification which has been objected to 
by Mr. Cotherman and ~. Nemeth. 

• 16Q3� 
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Hr. Hansfield - I thinl~ there's still some difference of opinion. Joe. as to ,~hat 

language you're talldng about. The language that ue recommended to the Commission 
was II broadening. The language which we di.cussed and agreed upon unofficially last 
week 'HlIS a restriction. 

l~. nartunek - I apologize. The only argument of l~. Cotherman's that I found per· 
suasive was that every t~e a tax law would be enacted there would be a confrontation 
between the Legislature and municipalities as to whether it would or would not pre
clude. 

Hr. Sheider - I think this confrontation will probably occur if something does become 
a part of the Constitution. It's got to be addressed by the Legislature on every tax 
bill. and there will be proponents and opponents on every bill. 

~~. Carson - Any other questions? 

There being no other questions of Mr. Sheider. the Committee heard the next 
,~itness• 

}~. Sachleben - I am ~ssistant Controller and l1anager of Taxes. Hobart l~nufacturing 

Company. Troy. I'm also a member of the Ohio Chamber's Taxation and Public Expendi· 
tures Committee. as well as Mr. Sheider' s Subcommittee 90 International Business Tax 
Problems. I'd like to add a few more comments in this area of conSideration being 
given to modification of the preemption doctrine in the state. I think rrrj couments 
are going to add more fire to the discussion. in that we feel there is a potential 
broadening of the ability of municipalities and lesser taxing jurisdictions to have 
more and more powers to broaden their tax base through this modification. Certainly. 
rrrj comments are directed toward the effort not to do that. We feel that we should 
not broaden those pouers. 

l1r. lla.nsfield - Which version are you talking about? 

l~. Sachleben - Let ce address myself to the first version--that's the one that's 
presently pending before the Commission--that one I feel does broaden the powers of 
the local authorities. I'd like to give you these comments. and point out that 
Hobart's operations are spread out throughout the country. We are qualified to ao 
business in all states as well as the District of Coluabi., and throuah these wide
spread activities we're subjected to a broad range of state and local taxes that are 
present today in the nation. We've been faced constantly with a never-ending rise in 
the uorkload and cost. not only before the tax is assessed but also for the increased 
administrative burdens "hich must be borne in the filing and reporting requirements. 
In the last five years. our company's tax department has increased from a modest 
nlO man staff to one uith six fully committed staff members. It has tripled in size 
in the last five years. l1Uch of this increase is directly attributable to the grow
ing proliferation of tax laws at the local. state. county, city and lower juris
dictional levels. As I'm sure you know. there are n~1 over 350 municipalities in 
the state of Ohio which levy income taxes on individuals and businesses. An increase 
in city income tax levies has occurred in more recent years. Approximately five 
years ago, permission uss granted to counties to levy piggy-back sales taxes. We 
Nn1 have 30 counties in the state which have levied such taxes. The state of Ohio, 
of course. is not unique in this area. All other states in the nation have increased 
the tax costs to individuals and businesses either through new tax levies or higher 
and higher tax rates. 11ithout limitations provided by controls such as the preemption 
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doctrine, we can only expect to see a very undesirable Brol~th of more and more vari
eties of taxes levied by an ever-increasing number of taxing jurisdictions below the 
state level. I feel that l7e must recognize that the adoinistrative burden of compliance 
can become so great that the theory of self-assessment could, if it has not already, 
deteriorate to such a point that the basic voluntary payoent conce~t which has been 
inherent for many years in our national, state and local tax picture could be very 
seriously endangered. The lack or loss of control throuBh lack of preemption are 
apparent in 8 number of other states, for example Alabama and Louisiana. City sales 
and use tn,: provisions in Alabama, for example, involve 240 different assessing areas, 
includin~ police jurisdictions in most of the cities. Control by geographical areas to 
meet the compliance requireoents is Virtually impossible. Tax computations involving 
application of varying rates among the various jurisdictions, ranging from one quarter 
of one per cent to a full one per cent, also adds heavily to the compliance burden. 
Similar provisions in Louisiana, with overlapping rules and 90 cities and overlapping 
parishes, result in extremely difficult compliance problems. Conditions such as those 
in Ohio uith its growth pattern in local tax levies and those unwieldy and insurmount
able problems in areas lil~e Llabama and Louisiana continue to develop and expand. With 
the present elements of control in the hands of our legislators, clerks and state ad
ministrators, what can lie really expect in Ohio other than very undesirable results 
if controls through the preemption doctrine are relaxed, oodified or abandoned? 11y 
major point is that we must maintain that control through the preemption doctrine. 
tIe would like to see it ~tay the way it is·-judicial doctrine that has been estab
lished for many, many years-wand not be disturbed through constitutional changes. 

~~. Carson - Thank you, ~. Sachleben • 

Hr. Honsfield - I would only conment to Mr. Sachleben that, rightly or wrongly, I 
have the same feeling about all of his testimony about conflicting tax jurisdictions 
and administrative overlaps. This kind of thing really has nothing to do wi~h the 
issue before us, except as a provision of the Constitution, whatever it miuh~e, could 
be said to encourage the enactment of additional taxes. Otherwise it seems to me 
that it's a pretty indirect connection for argument. 

There being no questions of l1r. Sachleben, the Committee heard the next witness. 

Mr. Glander - I hesitate to ask the indulgence of this Comoittee, but I do uant to 
express oy deep appreciation for your courtesy to me throughout your deliberations • 
Also, I lJant to summarize, in a little different way. It's been my understanding 
that one of the functions of this Committee has been to comb through the Ohio Consti
tution, and among other things to reconmend the removal therefrom of provisions ''1hich 
are obsolete or unnecessary, and there are instances in ln1ich this Committee and other 
Committees of the Commission have done that very thing. ny the same token, and using 
the same philosophy, I should like to suggest that this Committee and any other Com
mittee should not put into the Constitution things which are unnecessary, or not 
needed. 11y point has been from the beginning that nothing is needed in the Constitu
tion on this subject of preemption. I will briefly restate my views on that subject. 
I have yet to hear any real reason for putting somethinz in the Constitution except 
the general feeling that does exist, I suppose in some minds, that this is an area of 
uncertainty. In my judgment it is not an area of uncertainty. The preemption doc
trine was first enunciated over a half century ago, in 1919 to be exact, in the 
famous case of Zielonka v. Carrel, -and in all of that 50 and more years there has 
never been a time when a case involving preemption has been before the Supreme Court 
of Ohio, lJhen it wavered in the slightest upon the viability of the doctrine of pre
emption. It has applied it or not applied it as the facts in the particular case 

1605� 



12.� 

warranted, but it has never l'1avered from support of this doctrine. And as a matter 
of fact, there are no current situations I know of, of any significance, that should 
make this a real issue for the Constitution or for this Committee. Now, if it is 
the purpose of this Comcittee to negate or to reverse the doctrine to say just the 
reverse of l1hat the Suprece Court has said in all these years, then what you have 
already recommended to the Commission obviously will do that, because that is the 
express language of that provision. So the real policy question is, do you as a 
Committee feel that you should substitute your judgment over the Supreme Court of 
Ohio over this past half century, for some reason which has never been explained or 
disclosed? If you do, then you have a policy question that you are submitting to 
the people of Ohio, and I have a strong feeling that the people of Ohio may not sup
port you. I am using blunt terms, but I want to make my position perfectly clear. 
Now, when it comes to the alternative proposal, which I guess you considered S8tur
day--this is a softer provision than the one you recommended. And certainly the 
last sentence of this sUGcested alternative is simply a restatement of the preemption 
doctrine. nut the first sentence involves a policy consideration which I strongly 
direct your attention to. And that is whether or not at the time the State of Ohio 
is considering, let's say a value added tax or maybe some overall gross receipts tax, 
you llant to expand an open invitation to every political subdivision in the State of 
Ohio to say "Come on boys and let's get into the act. You've got this opportunity, 
and nOl-I'S the time to speak up, if you want to be heard.: 1 I have the strong convic~in 

tion that uith the trend in state and local taxation in this country, and uith the 
increasinc burdens that it is presenting--and it is a burden not only to business 
but to individual taxpayers l1ho are increasingly concerned--there should not be this 
kind of a constitutional provision and there should not be this kind of an open invi
tation. I respect your viellS but I disagree with what you've already recommended to 
the General Assembly. 

Mx'. Hilson - I don't think ue have actually recommended it to the General Assembly 
as yet. As a point of clarification, how prevalent is the preemption doctrine among 
the other 49 states? 

Hr. Glander - It can't ansuer that question. I've never fully really examined it. 
do knOll this--that in the ~reat bulk of the states local governments do not have 
powers of taxation unless there is some specific authorization by the General Assembly. 
P~nnsylvaniawas a good e:{ample of that a few years ago. It's the home rule power 
that brought this issue into being, and municipalities have full power of taxation 
e~cept to the point that the General Assembly regulates them and, ~ the \1ay, coming 
b~ck to Druce's question of some time ago, we already have some guidel ines. lilien 
tile municipal income tax uas adopted in the 40' s, the General Assembly did lay dOlm 
~me guidelines regulatinu municipal income taxation pursuant to the provisions of 
tlle Constitution. No county can levy such a tax, no township, no school district, 
nl s~~er district, no other political subdivision--unless it is authorized by law. 

Mr. Mansfield - Emory, you had stated that you didn't knou the number of states in 
which the preemption doctrine existed, but is it not a fact that no more than four 
ot five of the 50 states have a home rule provision in their respective constitutions? 

Mr. Glander - I think it is very few. 

Mr. Carson - Mr. Glander, in one of your statements you were asking this Committee 
whether it wanted to interpose its judgment over that of the Supreme Court of Ohio, 
which has certainly disposed of the preemption question over the years. I might say 
that I don't think we had an intent to do that. But there have been those who have 
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said that the preemption doctrine shouLa u~ ~han8ed. 

Mr. Glander - There have also been those who have said that it was not necessary iot' 
the Supreme Court to enunciate the doctrine. In the case in which it was announced 
it was obiter dictum. But this begs the question. The point is that we have had it. 

Mr. Carson - We understand that. I just wanted to make clear that there have been 
writers in the field who think it is wrong. 

Mr. Glander - There are those who have taken that position, including Jefferson 
Fordham, the former dean of tne law school at O. S. U., llho is quite interested in 
the field of municipal la\l and local government law. 

Mr. Carson - Are there any more questions of Mr. Glander? Thank you, Mr. Glander. 
Are there any other people who would like to make a statemeDt on preemption, or just 
to indicate that they are here? 

David· Julian - I am Executive Secretary of the Wholesale Deer Distributors Association 
and this is my first time to monitor your deliberations. I am not a tax expert and 
I'm not wholly familiar with the subject, but I've been trying to learn, so I hope 
that my remarks are not out of line. It appears to me that, were the preemption 
doctrine disturbed, our industry could possibly be taxed four times. As you know, 
there is a federal excise tax of $9 a barrel; there is a state excise tax of roughly 
$.36 a case; there's sales tax on beer; and it would appear to me that this proposal 
would prOVide an 0PP9Dtunity of taxing beer at local levels, and we submit that we're 
taxed enough. We do know that in states where the beer tax is high, consumption is 
low. t~hether consumption is low because taxes are high or taxes high because con
sumption is low, we're not sure, but we think it's because the tax is high. There 
is also the possibility of states enacting what we call "the Oregon ordinance," 
which would tax nonreturnable containers in an attempt to solve part of the solid 
waste problem. We don't have any proposals before the legislature as of 11 o'clock 
this morning that I am aware of, but we could have tomorrow or the next day, and 
then it would appear that there would be a problem at the local level on that sort 
of taxation, which we are concerned about also. So, again, it just appears to me 
that this could be a problem for our industry. 

Mr. Carson - Are there any questions of Mr. Julian? If not, we thank you very much, 
and we will take y~r views under consideration. Anybody else in the room on the 
preemption question? 

I'd like to make a statement for those of you who are bere, so that you know 
that this Committee tentatively decided about a year and a half ago that preemption 
was an area that we would like to do some study in. You should also know that in 
August 1972 we decided that we thought that this was an area where we should give 
some attention to see if a constitutional provision could cure the constant litiga
tion. In August 1972, the staff of the Commission drafted a series of 6 or 8 differ
ent provisions, different ideas, specific language. In September 1972, those were 
considered and in October 1972, we spent the whole meeting dealing with nothing but 
preemption and selected two alternatives of these 8 different drafts, without any 
final decision. In November and December of 1972 we again considered preemption~ 

and at the November meeting we spent an hour just "word l-Jorking" on the language ... 
What I'm trying to tell you is that this it not something that has been just li~ly 

1607 



•I�
14.� 

considered and dredged up at the last minute. The provision that we reached tentative 
agreement on is a combination of two of the drafts that were put together earlier. 
I wanted you to know, although you may have thought this occurred just recently, that 
we've been giving a lot of public attention to it for a year and a half. 

I would urge anybody who is interested in what this Commission and this Commit
tee has done to ask to be on the mailing list, and we will be glad to mail you our 
materials so that we can have the benefit of your views, hopefully earlier, because 
pne of the difficulties here 1s that we had no idea of concern from the Municipal 
~eague, or from the Ohio Chamber or anybody else until just about 30 days ago. 

Mr. Mansfield - May I make an effort, Nolan. to correct that a little bit? 

Mr. Carson - Surely. 

Mr. Mansfield - This is a point that we discussed not on last Saturday but at the 
meeting before last Saturday when it seemed to me that the members of this Committee 
have misinterpreted a letter which was in our material from Mr. Glander, in which 
Mr. Glander allegedly had taken no position but had stmply offered his advice on 
what certain words meant and so on and so forth. I respectfully submit to you, as I 
did then, that if you read Mr. Glander's letter carefully he did take a position and 
said that not only did he not think it was necessary to put anything in the Constitu
tion but that he was opposed to it, and I'm delighted that he came again today and 
reiterated uhat he had said in the letter, uhich I think was not appreciated fully 
by the members of this Committee. 

Mr. Carson - I hope you don't speak for all the members of the Committee, Mr. Mansfield, 
because I fully knew what Mr. Glander's letter said. I knew what his position was. 
t: don't think there was any misunderstanding. 

Mr. Mansfield - There was some talk that Mr. Glander had not taken a position. 

Mr. Carson - I think that he took it very clearly: he felt that there was no need for 
a~y provision in the Constitution. His law review article states that, and his letter 
states it in the first paragraph. 

Mr. Mansfield - I still think there may be a misunderstanding, Nolan, because in the 
last paragraph of Mr. Glander's letter that ue were talking about, he did in effect 
say that he was opposed to any change in the preemption doctrine. 

Mr. Carson - I agree with you, but I think that what Mr. Glander says doesn't control 
this Committee. We all clearly knew Mr. Glander's position. 

Mr. Mansfield - Then I'm wrong, because I did get the impression that there were some 
members of this Committee who thought that Mr. Glander had not really taken a position, 
and that he was simply indicating that if the Committee wanted to put something in the 
Constitution, he would be inclined to be helpful on the wording. 

Mr. Carter - Hith respect to preemption, there was no question at all. With respect 
to other matters, I think what you're saying is true. 

Mr. Carson - I think we all have felt that lao Glander is probably the outstanding 
expert on preemption, or one of them, certainly in Ohio, and we were fortunate to 
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have him here to make sure we understood the doctrine. But from the beginning--and� 
the minutes so indicate clearly--we understood that he felt there was no need to� 
put it in the Constitution.� 

Mr. Mansfield - I'm trying to distinguish betucen this feeling that nothing was 
needed in the Constitution as opposed to his feeling that he uas opposed, to a 
change in the preemption doctrine. 

l1r. Carson - I think it is understood, Mr. Hansfield. Mr. Glander, l-10uld you like 
to say somethinG? 

Mr. Glander - I would like for you to think back to June 17, 1971 when I appeared 
pefore the Cocmission. At any rate, my notes here indicate that I did speak for 
~he Ohio Chamber of Commerce and on this particular subject. I revi~ied the pre
emption doctrine and also said that it·ian't necessary to put a provision in the 
Constitution. I think history has taken care of the problem and it is solved. Now, 
if you think that both the state and the counties and the school districts and any 
other units you can think of should all have the right to tax anything they want to, 
then of course you would have to amend the Constitution. I think that you would 
find there would be strong opposition to that, and of course I'm expressing that 
opposition today. 

Mr. Car~on - As Chairman of this Committee, Emory, I'm sorry that we got into this 
persona~~y thing because I don't think it is necessary. You've been a lot of help 
to this Committee, and I don't think there's any misunderstanding of your position. 

Mr. Wilson - The only comment I would make is the statement that ue are concerned 
with who makes policy. I think one of the tenets that we had here--and the reason 
why we're considering this--is to make the lau-making function of this state a func
tion of the Legislature and not the Supreme Court. Responsibility for making the 
laws of this state should be that of the Legislature, and to see if we could return 
this function to them, so that they are the primary architects of our tax laws, 
rather than the Supreme Court, is the reason why we're giving this so much consid
eration. It's not a change in policy, but miGht result in some changes in attitude. 

Mr. Bartunek - At least it has come to the attention of 300 plus municipalities. 

Mr. Carson - I have a suggestion that I would like to make to the Committee, but 
I'd like to have anybody say anything he wants first. I would like to suggest, in 
view of the rather emotional opposition from all sides that this has created--still 
recognizing that this Committee until two weel~s ago, at least, felt that there was 
a problem here t~lat perhaps should be looked at and plugged, if possible, if it 
could be done in a proper and helpful way-- .·r shall try to do something about it. 
Recognizing that the problem of implied preemption arises not under Article XII, but 
that it arises under Article XVIII, Section 13 and Article XIII, Section 6--where 
the Legislature is given the power to control the taxing powers of local governments-
I'd like to recommend to this Committee that this afternoon, when the Commission 
meets, we recommend that the proposal now before the Commission together with the 
other alternatives this Committee had considered and the testimony that's been given, 
be referred by the Commission to Mrs. Orfirer's Committee on Local Government for 
their views on this subject before the Commission is asked to take any final action. 
It seems to me it's a matter of too much importance to bypass the Local Gove~nment 

Committee. I'm not sure they have even gotten into the subject of the taxing powers 
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of municipalities, and I'm not sure that it would be appropriate for the Commission 
to act without the views of the Local Government Committee, anY'lay. 

Mr. Bartunek moved to refer the subject of pree~pt10n to the Local Government Com· 
mittee. Mr. Hilson seconded the motion. 

Hr. Carter - As I understand it. the recommendation of the Committee '·lould be to drop 
this particular recommendation as of this point in time. 

l~. Carson - I think we're suggesting that this Committee request the Commission to 
refer the proposal now before the Commission to the Local Government Committee for 
its consideration and report back to the Commission. There are b~o benefits in this: 
the first is that the Local Government Committee will have to consider this along 
with the consideration they're going to have to be giving to these t~ro sections that 
1 just mentioned, which are not in our bailiwicl~; the second is that it would permit· 
this Committee to go out of existence, which is desirable because Committee members 
have pressures to get on to other areas of study. We have all been put on other 
committees and we have other work we have to cet into, and it would be very helpful 
to the work of the Commission as a whole if this Committee would not have to stay 
in existence while the Local Government Committee reconsiders this and brings it back 
to the Commission. I think it would be more helpful if we could refer it to them and 
let them come back to the Commission. which will then have the views of both commit· 
tees. 

,A voice vote uas taken. All voted Aye, except Hr. Mansfield, who did not vote~. 

Hr. Carson - Hr. Carter, would you want to give your views as to whether it is neces
sary for the people who are here now to appear before the full Commission this after
noon? 

Hr. Carter - It would seem to me. Nolan, that '(lith the recommendation to drop or 
table this particular part of our package at the present time, there would not really 
be much need for discussion before the full Commission now. On the other hand. we 
are always delighted to have guests at the Commission, and to see what they might 
give us in some other areas as well. They are uelcome, but I don't think we'll 
nave much discussion before the full Commission. 

Hr. Carson - He'd love to have them. 

The Committee then returned to the other items on the agenda. 

Hr. Carson - Hay ne go back to our other order of business now? You all have the 
memotandum pre,ared by the staff with respect to possible action on Section 2, Sec
tion 5a, and Section 9 and Section 11. I wonder if we might take Section 9 first, 
nhich appears on page 5 of the memorandum. The Committee is considering today the 
technical amendncnt of Section 9 of Article XII. which is the section that requires 
that 50% of all income and inheritance taxes that may be collected by the State of 
Ohio be returned to the county, school district, city. village or township in which 
the income or inheritance tax originates, or to any of the samet as may be provided 
by law. The Committee had before it this morning a recommendation to amend--merely 
some technical amendments to this section--so that it would read as follows: "Not 
less than fifty per cent of the income, estate and inheritance taxes that may be 
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collected by the state shall be returned to the county, school district, city, village 
or township in uhich said income, estate, or inheritance tax originates or to any of 
the same as may be provided by law." The only changes proposed are to change the 
l10rd "per centum;; to "per cent" and to add the nord lI es tate taxes: l which are not now 
mentioned. The reason for the second change is that the legislature here has in fact 
enacted an estate tax law, which is now in force, to replace the old inheritance tax. 
He have made some other changes in other parts of Article XII which recognize the 
estate tax, and \1e felt that it would be desirable to recognize it also in this sec
tion, so that we l1ouldn't have a possible legal uncertainty as to whether SO% of these 
moneys would have to be returned to local government. There were other considerations 
~iven to making other changes in this section, but as of this moment, at least, the 
draft does not contemplate any other changes. Are there any comments by members of 
tpe Committee on this draft? Any other comment? 

l~. S. Nemeth - 'Ie are in full agreement with the changes in Section 9 of Article XII. 

,Mr. Wilson moved the adoption of the changes proposed in Section 9. Mr. Bartunek 
seconded the motion. By voice vote, the motion uas unanimously adopted. 

The Committee then took up Section 11. 

Hr. Carson - I'd like to go to Section 11, if lJe oay, gentlemen. Section 11 of 
Article XII of the present Constitution is a provision which provides that no bonded 
indebtedness of the state or any political subdivision shall be incurred or renewed 
unless in the 1ccis1ation under which the indebtedness is incurred or renewed pro
vision is made for the levying and collecting annually by taxation an amount suf
ficient to pay the interest on said bonds and to provide a sinking fund for their 
final redemption at maturity. The Committee has given a great deal of consideration 
to Section 11 which, as many of you may know, ~hen combined with Section 2 of Ar
ticle XII, effects a so-called "indirect debt limit" upon local governments in the 
state of Ohio and creates, as we understand it, some hardship in municipalities.in 
the selling of general obligation bonds which, although the debt service is to be 
paid from sources other than property taxes, may not be issued without a vote of the 
people. It has been suggested to us by a number of people that it l10uId be extremely 
helpful to local ~overnments 1f we could clarify this so-called "indirect debt 
limit", in some fashion, perhaps by deleting Section 11 or other means. Language 
l,as drafted and submitted to this Committee for consideration which would have solved 
the problem by recommending a new constitutional provision which l10uld have permitted 
~nicipalities to issue bonds--general obligation bonds--and require that the debt 
service on the bonds would be paid first from all other sources of revenue, and only 
then, if that wasn't enough, would any levy under the property tax be permitted. As 
l~. Gotherman stated earlier, this Committee at that point at least felt that it was 
not willing to recommend such an invasion of the 1% provision of Section 2, and at 
our meeting in Cincinnati on February 10 we discussed this subject at some length. 
It's our present feeling, subject to more legal research being done by the staff and 
by others, that under the present framework of the Ohio Constitution the Legislature 
could, if it desired, pass a statute which would permit a municipality to submit to 
its voters a proposition whereby some limited amount of general obligation debt 
authority would be granted to the council of that municipality, llithout having to 
have a vote of the people each time general obligation bonds were issued. I call 
this a sort of local option, which we believe the Legislature can now give. I think 
it is the tentative feeling of the Coanittee up to this point that if the authority".' 
now exists in the Constitution and the Legislature could authorize municipalities to 

1611 



18.� 

solve ~. problem in this way, then we do not feel that ar additional constitutional 
provision is nece8Ba~. 

So, the actionbefore- the-> Committee this morning is twofold--first, that we 
recommend a deletion from Sect10n 11 of all reference to the State of Ohio. It 
presently governs both the State of Ob~ aDd local subdivisions. Since our rather 
massive revision of Article VIII dealing with the state debt in fact very carefully 
restricts and covers the state's authority we don't think there's any need to have 
this any longer in Section 11 of Article XII, so that we would move to delete any 
reference to the State of Ohio and restrict Section 11 to political subdivisions of 
the state; secono, that we recommend, as we have done with preemption, that this 
Section 11 question be referred to the Local Government Committee for b~o reasons. 
'Lhe first reason is that it doesn't belong in l ..rticle XII at aU and really belongs 
in Article XVIII, ~hich deals with municipal corporations. We think that whatever 
action, if any, is taken on Section 11, it ought to be taken out of Article XII 
and put in its proper place in the Constitution. The second reason is that we have 
been asked by experts outside this Committee to let them study this a little bit 
more fully, because this local option suggestion is one of first impression and it 
needs some research both within the staff and outside, and again this will permit 
it to be done in a workmanlike way, without having to hold this Committee up from 
going on to other things. Are there any comments in the room on this disposition 
of Section ll? John, do you have any comment? 

Hr. Gotherman - Ho, I think that's a satisfactory solution. The suggestion that 
was made in Cincinnati is one that is ~ new to me, and I'm not sure that it is 
responsive and not sure that it's not responsive. I think bond counsel should look 
at it very closely before any judgment is made. 

~~. Carter - May I ask John a question? John, it's my ~pre8sion, after being in
volved in this for a year or so now, that based upon the present level of assess
ment or roughly 35% as far as the Constitution is concerned we're talking really 
about a 30 mill limitation. The problem of the :'indlrect debt limit ll then seems 
to me to be a legislative matter ~~ther than a constitutional one, up to 30 mills. 

Hr. Gotherman - It's a 3.5 mill limitation, rather than a lO-mill limitation. 
Instead of 1%, it's 35 hundredths of one per cent. 

t~. Carter - What I am saying is that if you have a piece of property valued at 
$1.000 of true value, which is what the Constitution talks about, our tax assess
ment procedure values that property at $350.00, ond one mill of that would be 
$3.50, so your .• 35 is correct; but what I'm suggesting is that the ten-mill limi
tation that we're talking about is a legislative determination as well, and the 
legislative determination is based on assessed value. If the Legislature changed 
the assessment to 100% of true value, and reduced all the rates accordingly, the 
Constitution would not be a barrier. 

~k. Gotherman - The Constitution is a barrier, but it's based on true value rather 
than tax value, and that would give everybody a lot of breathing space. But it's 
very unlikely that we're going to increase true value to 100%. Even the most op
timistic city official is not inclined to believe that's going to occur, so we 
have approached it legislatively to permit the millage to be measured for this 
purpose on tax value. Bond counsel tells us that this strikes grave constitutional 
tones, and that's the reason we c~me t~ this particular Committee and we'll work 
with the Local Governmen~ ~it~ee. 
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Iir. Carter • \-That ~rave tones does it strike? 

i~. Gotherman - The whole uniform rule problem, and the problem of the equal pro
tection of law for purposes of taxation. We concur with your recommendation. 

l~. Carson - John, I think that we in this Comoittee would expect to be working 
,,1th the Local Government Committee to make sure they had all the background and 
all the information that we have dredged up on both these subjects, so we're not 
Boing to abdicate, but we do want to get on to our other committee work. 

Hr. Carter - I \-1ould like to say, Mr. Chairman, that I would like to have some 
reference in our Comments, when they're finished, on this question 1% of true 
value VB. the 10 mills on tax value established by the Legislature. It's something 
thet should be in our research, if you will. 

l~. S. Kemeth - Just one brief comment. As to Section 11, the Ohio Chamber Tax 
Committee had not seen the draft and hasn't had an opportunity to study it, so 
for that reason we have no comment to make. 

i«. Carson - Any other comments on the discussion of Section II? What does the 
Committee desire? 

Lir. Mansfield - I'm not quite clear that I'm aware of the position that you so very 
ably described. Is our intent simply to refer the whole matter to the Local Govern
ment Committee or are we referring it to the Local Government Committee with a 
recommendation? 

I~. Carson - As I understand what we're recommending--number one, we would recommend 
specifically that the reference to the State of Ohio be eliminated from Section 11; 
number two, that the section be located in Article XVIII or some place more appro
priate than Article XII; number three, on the question of legislative authority 
presently to permit local governments to have continuing debt authority, that this 
be referred to the Local Government Committee along with Section 11 for their re
view and determination whether it's right or not, with the comment that this 
Committee feels that if that power is available--

Hr. Mansfield - J.'he reason I raise the question is that I'm not sure what the con
sequences would be to the authority of the Local Government Committee if the Com
pission should accept our recommendation and delete the reference to the state. 
And if the Local Government Committee has to be proscribed in its deliberations by 
that recommendation, where does that leave the Local Government Committee? 

I~. Carson - Well, it seems to me, firs~, that the Local Government Committee has 
no jurisdiction over whether the State of Ohio appears in Section 11 or not. That's 
Our province t not that of the Local Government Committee. I thimc our recommenda
tion on that should control. Second, I think on where it appears--in XVIII or XII-
perhaps that's a joint decision. 

Hr. Nansfield - Hell, I guess my only point is that perhaps our recommendation to 
delete the reference to the state ought to have some qualification, namely that 
this is what we're recommending on the assumption that nothing else is done with 
the section except move it. 
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llr. Bartunek - 1 'm going to move Mr • Carson's three point statement .l1r. Hilson 
seconded the motion • 

l~. Mansfield· I feel that I can't vote because I don't understand it. 

1-~. Carson - Let me GO back over it again. It seems to me that "7e're going to defin
itively recommend that the word "state" be taken out of Section 11; sli!condly we 
recommend that Section 11 be placed in an appropriate place somewhere else in the 
Constitution, probably in Section XVllI--we're g01n3 to make a definitive recommenda
tion about that, and on having it referred to the Local Government Committee to de
cide where it can ~o in Article XVIII. Thirdly, I think we're going to recommend, 
ond I hope we do, that the decision on what to do with the substantive question of 
the "indirect debt limit" raised by Section 11 be referred to the Local Government 
Committee for their view and ask them to consider, if they will, our suggestion on 
our feeling that there is perhaps now a mechanism where this can be solved without 
a constitutional amendment. 

1~. Wilson - To solve Bruce's dilemma--perhaps we could do it by mechanical means 
by making three separate recommendations to the Coomission. Would that take care 
of you, Bruce? 

1-Ir. Mansfield • No, not really. If the motion is simply to refer it to the Local 
Government Committee and then wait until that Cormnittee makes its recommendations, 
then we could at that time, depending on what the recommendations were, make what
ever recommendations we saw fit, including the one to el~inate the state, if it 
nere still there. It seems to me that would be more appropriate. 

Hr. Bartunek· As I understand it, in removing the nords "the state or" from the 
first line of the present Constitution, we're just recognizing that our other debt 
limitation provisions do not require any reference to the state in Section 11, so 
for that purpose that's a clarification amendment. I really don't care what the 
Local Government Cocmittee thinks about that. That's within our province and not 
for them to concern themselves with. But these other two problems of what section 
it should go into and whether or not this presents a worthwhile limitation, those 
are within their prerogative. That's my position. 

l~. Carter· Is it your concern, Bruce. that we might end up with a question on the 
ballot at two different times? I don't think we uould, because rer.lember the Legis
lature has to deal nith this question before it Cets on the ballot. 

~~. Bartunek - Based on experience, neither the Le~islature nor this Commission is 
very well attuned to the wishes of the Court in putting this on the ballot. 

Hr. Carson· Those in favor of the motion please si~ni£y by saying "Aye". 
'All present voted Aye except Mr. Mansfield, who did not vote. 

Then the Committee proceeded to a discussion of Section Sa of Article XII. 

Hr. Carson - Now let us go to Section Sa. Section Sa is a provision of the Constl-·· 
tution inserted by initiative petition in 1947, and it prOVides in substance that 
no nloneys derived from fees, excises or license taxes pertaining to motor vehicles 
or the use of motor vehicles on public highways or fuel taxes shall be used for 
any purpose other than the payment of highway obligations, costs of construction 
of highways, and other highway uses. 
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The Committee has before it this morning sugaestions for amending Section 5a-
fir:::;t, to change the section number. because in revamping Article ~aI, it t10uld not 
appear as Section 5a--it sould actually be renunbered Section 6; second, amending 
it further to provide a rather substantive change at the beginning of the section 
uhich would read as follows: "Except as may be otherwise provided by law passed with 
the concurrence of tllo-thirds of the members elected to each house of the General 
Assembly" no moneys derived from highway taxes and fuel taxes. and so on. shall be 
used except for hichuays. The effect of this proposal, if this Cocmittee adopts it 
and if the full Commission should recommend it and it goes on to the voters and is 
adopted, would be that the legislature--by a substantial majority, that is, a~o. 
thirds of each house--could provide that moneys derived from highway taxes and fuel 
taxes, and so on. could be used for purposes other than higpways after such action 
uaa taken. Is there anyone in the room who wishes to apeak on this proposal? 

Hr. S. Nemeth - The proposal to amend Sect~on Sa to permit highway user funds for 
purposes not now permitted is outside the purvieu of the Chamber's tax group, which 
I represent. 

Hr. Phillips - For the benefit of the members of the Committee) I'm associated with 
the Ohio Automobile Association as their in-house counsel and legislative liaison. 
I have submitted a statement to this Committee at a prior meeting which I won't re
view, except to sunmarize some of the points. I think the important thing here is 
the fact that the system of earmarking of highway user taxes has proven that it works, 
and the change that is being proposed would have a tendency to inject an element of 
uncertainty into an otherwise sound program. This, unlike many elements of the Con
stitution, is a relatively new provision. The transportation systen which the ear
marking was designed to ~prove remains essentially unchanged if one considers the 
needs represented by that system--I'm talking about the highway transportation system 
in this state. . ·AAA represents, as might be expected, a large membership which 
has diverse views in its various segments. And therefore, in an attempt to represent 
our membership as best we can, we have begun to poll our membership l1ith respect to 
what we consider the major issues. So, in most or the major cities in Ohio, we 
have polled our menbership on a random basis with regard to the diversion of highway 
user taxes, and we find that without exception in the major cities in \'1hich we have 
substantial membership. the highway user who is paying these taxes continues to 
reel as he did in 1947 that the user taxes should be used for the user's benefit. 
This is an oven~heloing majority, and we can provide information on any major city. 
Therefore, we don I t feel on a practical level that this proposal, if presented to 
the voters, would stand any significant chan~e of passing. There is a n~~ evolution 
coming about in the transportation industry, and this is the urban transportation 
problem. One of the pr~ary moving arguments behind this concept of diversion of 
hiGhuay user taxes is that the most likely benefactor would be urban transportation 
systems, and this 50undsgood. However, the fact is that when you start talking 
about solving urban transportation problems, what you need is not a portion of the 
funds available for highways but, in fact, a whole new transportation funding system 
which would reach the level and the size of the highway program when it was started. 
l\nd, therefore, to split up these user funds--l~hich in their essence have worked 
for the construction and improvement of the highllay system--would in fact simply 
underfund all of our major transportation programs. We at .! MA . and our members, 
tie feel. object to the elevation of form over substance by those who Hould tell uS 
that you get the funds wherever you can and then use them in the best manner you 
can, without any kind of earmarking. Our membership, largely composed of the older 
school, feels that when you have a program that is working you should use it until 

1£15� 



I 
J�

22. 

it has essentially fulfilled its purpose and then consider disposing of it. So, we 
fall back on the facts, and advocate that highway user taxes should be used for the 
.benefit of the highuay user. He's paying his taxes proportionate to his use, and in 
1947 he voted in this state to make sure there were funds for this. If you will re
viell the history, prior to that there are cases on record in which hiehway user funds 
l1ere misused by var 10us governmenta1 bodies, misused in the sense that they \lere used 
for totally unrelated purposes. That's basically our position. 

~~. Carson· Most of Uf, were at the September meetin~ and you did give uS a fine 
stateoent of your position. Are there any questions of Mr. Phillips? 

t~. Carter - Implicit in your presentation is that the effect of this would be to 
divert funds from higlRlay uses to other uses. That's the assumption that you are 
makine. Is it not a fact, however, that what we are in essence doing here is not 
makine that judgment, but merely giving to an extraordinary majority of the Legis
lature--and quite an extraordinary majority--the opportunity to review this question 
in 10, 20, 30, 40, 50 years from now, and isn't this an appropriate matter to be 
handled by the Legislature? 

Hr. Phillips - Well, perhaps I didn't make myself clear. 'The thrust of m.y comment 
is that this is a proposal which according to all the information we have will not 
be supported by the m.ajority of Ohio voters, and the second point 1s not an assump
tion that funds will be diverted, but simply that this would inject an element of un
certainty into an other\lise sound program. Hhen we are talking about expenditures 
the ~ize of the high\lay program, or any major metropolitan mass transit system, we 
cannot plan these systems without adequate, sound, and predictable funding; and this 
~leoent of uncertainty, I feel, would not be a saleable item to the voters of Ohio. 

~~. Carson - Mr. Phillips, I might say that I don't believe anybody on this Committee 
has nade a judgment that there should be diversion. I think it's probably the op
posite. We are trying, however, to view the Constitution and see if we can put it 
in shape for the next ~10 or three generations, and it seemed to us that this is a 
worthy subject of consideration. Priorities change. If the highway needs should 
chance" we shouldn't be dependent upon going back to the people at that time for a 
chance in the Constitution. . This is a capsule of sooe of the discussion the Com
nit tee has had, but I really don't know where the Cocmittee stands this morning, and 
for I~. Gotherman's benefit, I want him to know this is a controversial issue. We're 
not avoiding controversy. 

Hr. lIansfield - 1 tal~e it from what you have said, Mr. Phillips, that you l10uld say, 
and perhaps you have said, that any constitutional 8Qendment which results from an 
initiation by the people should be amended or changed or eliminated, as the case may 
be, in the same fashion, or perhaps yo~ wouldn't go quite ~hat far. 

Mf· Phillips. Mr. lIansfield, 1 would say that it's certainly something to be con
Gidered. 

Hr. lIansfield • I thin!, Hr. Carson has pretty well expressed the feelings of this 
Committee, and in addition some of us feel that this uas a poor way to appropriate 
moneys in the beginning. But this is the way the people did it, and one has to assume 
that that's the way it's to be. We are quite sure, as you are, that any suggestion on 
our part that this section be eliminated would obviously not be met with favor by the 
people. On the other hand, we can see no objection to giving the people an opportunity 
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to 'put some kind 02 an "escl1pe clause" into the Constitution, in the event that the 
circumstances would change to the point where two-thirds of each houoe believed that 

.. some other use of the money might be better from the standpoint of the state. 

Mr. Carter - The Legislature, in turn, is respon.ible to the plopl. of Qh£o, 

• 
Mr. Mansfield - 1 think your position is very clear, Mr. Phillips. JUlt al • matter 
of interest, you did say that you polled your membership at random--l happeu to sit 
aD the A1r:ron AAA Board, and I don't recall that we discussed this, but maybe •• 
• ere DOl:: part: of the ran&. sample. 

Hr. Carter - Ifr. Phillips, was this a written cODIBIlofeatioa? Would you be good 
eDOU&b to supply the Cocanittee ~fith a copy? Obviously, the response depeDds on the 

•� WIly the qu_dOD. is written..� 

Mr•.Phillips - In resJlOodfac to that, I would poiD2: GIlt: that ,,,e do :l~ve a national 
oti8n!..~iaD, and altboaBh I will get you the l~age of the specific qoestioDs. 

•� 
we did retain an oatside company t:o do this. '!he f"SIM'IM:e of their report is dlat:� 
'Triple A members "7e~e tls~~ed if they favored or oflfOsec1 restricting gas tax lliOney� 
to h18hway constru~tioil. The response was 64.3% in fa9or, 16% oppoced, and 15.5%� 
_ .,inIao, and 4.1% DO anS~fer.
 

•� 

Nr. C8rb!I: ~ Hr. :Phillips, if you ,,,ere to ask De if I am in favor of c1ivert1Da high�
lIBy :~unds to other ~:ut'?ooes today, my answer '''ould :'0 ;;No, I'm not iit favor of that. If� 

But i.;; you l-7ere to na:~ ne if I favor giving this lcilll\ of flexibility over a period of� 
ronny ~~.ecades to the :',ccisiature to choose prioritic::: as the people .indicate, I would� 
:;r.~' ';')~es': to that .... don't think it is the same c:~\cstion.
 

Ill". i..:mlsfield - 1 "r.s under the impression, until i..:r. :?hillips said oi:~~en'1ise, that 
the poll was taken OU~j in Ohio. That was not the c~se. 

•� 111:. :.:dllips - No, j.,:l~ not. t-Je do have Ohio pollG.� 

Lir. ~~rter - But no": 01 this specific question. 

I.::':. :.·i1illips - I tl:::.~:' ;::he specific question is :~~:0..'.~.c1 highway use:!: ':a~:~s be ava11[':., '.e ::or nonh igh,.,vy gees';;; 

• ike ~~rter - lbat 1 c ~ very different question. 

Ul:'. :. hUlips - :~her'. ~'3j:-i.laps I could ask what the c;pccdon is. I hn'v'c read t~le pro
pocc~ amendment-

• Hr. :::l1rson - 'j:he is:::\.:o is, should it be possible :::or the legislature--if, in its 
ViC~7, and by a subc":rm'::ial majority, it feels that::I.ose funds or PC1:t of them should 
be uccd for other pur~)oces--to do so? Or should i"'.; L,c totally prohi.i.Jited, as is the 
case 'i:oday? 

Er. iC:..msfield - Hhne l~:.... Phillips is saying is thet he thinks the question is :lShould

• they be totally res·::j,.. ;l.~::ed, and not simply conditiol1<:!l1y restricted ., 

l~. C<:!l:'son - Any 01::10::- questions. Thank you very !::t~c::, Mr. Phill ips. ~·.ny o~her 

COl.'.I.1e~1ts? 

•� 1 r:-l'~;
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Hary Uillaker - I an iiary Hillaker of the League of llomen Voters. ':'he League prefers 
not to have this provision in the Constitution at all. You, as a Committee, may 
in'.certain instances be "lUling to stick your neck out, but it doesn't look politi
cally possible. 

l~. Carson - So the Le~gue would recommend total repeal of Sa? 

Us. lIillaker - Yes. 

Hr. Cnrson - Any other questions? 

Russell Murray - ~~ name is Russell Murray. I am speaking as a private citizen and 
I lIould like to asl~ a question. What is the reason "lhy you need a tno-thirds vote 
for passage of this: 

Hr. Carson - Let me e}:press my feeling. Twenty-five years ago, in 1947, the voters 
enacted this provision by what I think was a very substantial margin. It was done 
by initiative petition. It was not sent to the voters by the Legislature--~andating 

this earmarking. I think I agree '''ith Mr. Phillips that it isn't that ancient a 
provision. ~~ feel inn is that although we are try inn to write something uhich creates 
sOQe flexibility for the future, that today, there should be diversion only when the 
Legiclature is convinced that there is really a greater need, and it shouldn't be 
done lightly. 

lir. l1urray - My trouble '-lith the recommendation is that if you make a legislative 
necessity of two-thirds, you allow the lobbying which has substantially stopped it 
on the federal level to take place here. I think that instead of instituting flexi
bility you are removing it. 

}~. Bartunek - The Le3islature by three-fifths could put the whole amendment on the 
ballot, and also the people by initiative petition could do the same thing. 

Hr. Hurray - Uhy do you '-lant to do it now, if they can do it later? 

Hr. Phillips - I micht respond to that. The initiative is available right nOl-l, and 
I feel that the general populace, if referred to, lIould not support this amendment. 

Hr. Carson - I happen to be one who does not share the view that one-third of both 
houses are such poor representatives of the people that a lobby group could insure 
that they would not "Jote for a diversion. A two-thirds vote is presently required 
for emergency measures, and I think it is the feeling of this Committee that the 
tHo-thirds vote requirenent would merely insure that there was a changing priority 
and one that was badly needed, and that it woul~n't be lightly done. It would not 
forever foreclose diversion, if the Legislature were convinced that there was a 
prior need. Are there any other questions? 

Mr. William E. Kildow - I am William E. Kildow, Executive Assistant of the Ohio 
Trucking Association. Has anyone yet attempted to talk with bond counsel to see what 
such an amendment might do to the future bonding needs of the state for highway pur •poses? 

Mr. Carson - Future or outstanding bonds? 
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Mr. Kildow - OUtstandinG and future. 

Mr. Careon - Are you fDmiliar with our Article VIII revision? We feel that the full 
faith and credit of the state with respect to outstanding bonds is fully protected 
by the very broad savings clause that we have put into Article VIII, so I don't be
lieve that's a concern on this. Ann, is this not your understanding? 

Mrs. Eriksson - Yes, it is. 

Mr. Carson - I would ask you, Mr. Kildow--we feel that this has been totally protected 
by what we have recommended before. We certainly wouldn't want to involve the secur
ity of the bonds that are outstanding. If you have reason to believe that there is 
support for the position that it would affect our bonds, you should let us kn~l. 

Mr. Kildow - I am not familiar with the bonding provisions, but we have in previous 
communication with this Committee and with the Commission and discussed the philo
sophical angle. There is no true solution to that. 11aybe newctaxes should be levied 
rather than "robbing :'eter to pay Paul." It's possible that a new Commission l'l1ill 
be formed at the time the Constitution is considered a3ain twenty years hence and 
that may be the time to look at this question. 

l1r. }iansfield - Nolan, may I respond on the philosophic level? It seems to me any 
purchases of bonds do not depend on existing constitutional provisions as security, 
fully realizing that 'uhat the people have done they can undo, irrespective of what 
bonds may be outstanding at the time, and all the Committee is doing--if it does, 
and assuming that the Commission accepts the Committee recommendation and if the 
Legislature sees fit to put the question to the people--all we really are doing is 
asking the people whether they want to change. I don't quite see how you can ever 
bind the people to a change in the Constitution irrespective of what mayor may not 
be outstanding. 

}tr. Carson - Any other comments in the room? 

Mr. Mansfield moved to make the recommendation as described before with the addition� 
in 5a. Hr. Carter seconded. All present Voted "Aye"'except Mr. Bartunek who voted� 
"No".� 

Then, the Committee again discussed Section 2. 

~~. Carson - Moving nO'1 to the last section, Section 2 of Article XII. Section 2 is 
the section in the Constitution which imposes the so-called "uniform rUle", the 1% 
limitation on property taxes, and also gives the legislature the power to enact leg
islation exempting churches, schools and others from taxation in Ohio. The Committee 
has spent a lot of time and thought on Section 2. ~!e think it is the most important 
section in Article XII, and perhaps one of the most important in the Constitution. 
After considering a number of alternatives--and I think there have been some problems 
which have occurred with respect to Section 2--the Committee has before it today a 
proposal to recommend to the Commission that no change be made in Section 2. I could 
talk a half an hour as to the reasons for this, but I'm not sure it's appropriate to go 
through the discussions '-Ie have had on Section 2. Our minutes reflect the various 
proposals that have been made. 

Mr. S. Nemeth - On behalf of the Ohio Chamber of Commerce I would like to express 
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that lIe are in full aGreement with the Committee's recommendation to make no change� 
in Section 2.� 

Dr. Cloud - I am Dr. Harry Cloud. I represent the Clark County Taxpayers' Associa
tion. I ask three small questions. We want to challenge Section 2, as being uncon
stitutional. A~ttcle I, Section 8 of our Federal Constitution says that all taxes, 
duties and imposts throughout the entire United States shall be uniform. I know that 
in 1912 the people voted to give the Legislature the opportunity and the option to 
adopt either the uniform or the graduated tax. The first question is relating to 
Section 2 of Article XII which says that all taxes and improvements thereon shall be 
assesGed at their true value in money. We're not able to define true value and are 
not able to define uniform rule, because as near as we can get to the question of 
exactly what does the term uniform rule mean--according to the Britanica World 
Dictionary as near as we co~ld get to, uniform rule and its relation to taxes is 
that taxes, duties and imposts should be assessed alike in quantity, quality and 
degree. The second question is the market value is not a true indicator of land 
worth for tax assessment. Now, market value is a fallacy in itself because market 
value is a commodity index, it's a price index, and gives no indication af all as 
to the value of a piece of property. The assessor has a crystal ball and he can 
assess property at any rate he wants to. Due to the fact that true value is used 
as a base for a tax system just don't make sense becau~e it's so uncertain. Market 
value is like stocks and bonds--it goes up and down, it changes every day. It's not 
a stable base for a tax system. So we've given a lot of thought to this thing, Mr. 
Chairman, and I'm sorry that we didn't get in on your discussions on this thing in 
the beginning. We weren't notified and I wasn't on your mailing list but our organ
ization has gone through this thing as carefully as we can. We came up with what 
we think is a sensible, practical tax system. Here's how we propose to do it: To 
divide the entire area of a county of a city--the land value--into square feet; 
divide all the buildings, floor spaces, in the farms, in the cities, subdivisions, 
villages by the square foot; thirdly, whatever it costs to operate the county or 
the city, prorate the tax percentage to the square foot. Therefore, 1f.yoo do that, 
then you comply perfectly with Section 1 of Article VIII of the Federal Constitution, 
which says that all taxes, duties and imposts throughout the entire United States 
shall be uniform. It's certainly obvious--I've been told that our United States 
Senate has surrendered our constitutional rights to the United Nations. Now, in 
Miranda~S~ate of Arizona in 1966 the United States Supreme Court ruled '~here 
rights secured by the Constitution are involved there can be no rule making or 
legislation which would abrogate those rules." Now somebody is getting rooked in 
this deal. If the Constitution of the United States is not the Supreme Law of the 
Land, how can we have 010 laws when our officials take an obligation to uphold the 
law they take an oath to support the Constitution of the United States? So these 
relationships to property taxes are very serious thincs to the common people. Now, 
in our group we have no politicians, we have no business men, we're all home owners. 
He knou what our taxes are with this inflation. All of these progressive income 
taxes, and these welfare costs and all of the taxes are on the middle class, and it's 
the middle class that's paying the bulk of our taxes. For instances, in our county 
and our city, the tax ratio of improvements is 4\ to 6 times what it is on land. 
So, the result is that the little home owner is the one who is being rooked in this 
deal. He has no voice in these Committee meetings. Ther~'s no one to represent tt 
him, outside of the elected officials. We go to the elected officials and it doesn't 
make a bit of difference. Do you know I cannot hire an attorney in this state, in 
my city, my county, here in Columbus, to represent me to take this issue to the 
United States Supreme Court? I've paid out money to attorneys here and then they 
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cop out on me. We've cone on now for several years and this has cost us a lot of 
money so we came to this organization here, and of course I talked with }~s. Eriksson, 
and I didn't know that I 'las supposed to be on this mailing list in order to get in 
here 'lhen this thing uas discussed by your subcommittee. But now you're not going 
to consider it any more? 

Hr. Carson - Dr. Cloud, you did appear twice before this Committee--

Dr. Cloud - But 1 didn't have my say, sir. 

Mr. Carson - 1 think the position of the Committee is that they have had your material, 
they have heard you, they do understand the position you espouse, and they also 
listened to a lot of other people. 1 think the attitude of the Committee at least 
up to this point has been that they have felt justified in recommending no change in 
Section 2. This is just a committee of the full Commission. What we recommend goes 
to the full Commission. In March, the Chairman of the full Commission will ask any
body nho wants to testify for or against this Section 2 recommendation to be heard. 
Then, llhatever the Commission does goes to the Legislature. They have hearings in 
both houses. You are nelcome to testify there, so that there are plenty of oppor
tunities to discuss your proposal in detail all along the line. Thank you, Dr. Cloud. 

Dr. Cloud - Thank you, Hr. Chairman. 

Mr. Carson • Is Mr. Carroil-l Hill. in' the room? 

t~. Hill - I fear I have been negligent in not making myself acquainted uith the 
Committee before this. I'm a member of the Board of Directors of the Robert 
Schalkenbach Foundation and, as some of you know, we are interested in a change in 
the property tax structure, shifting the burden from improvements to land. l~eknow 

that this idea is catchinB hold across the country. I·lore and more people are be
coming familiar with it, are realizing the need for some revision of our property 
tax sy~tem, and so it is my hope that our Foundation uill be given an opportunity to 
be heard at this March neeting, as we haven't had a chance before to do so. 

lire Carter - Mr. Hill, basically you're talking about shifting the tax more to land 
and less on improvements. 

}k. Hill - Yes, it was started in Pennsylvania and never carried very far, where it 
only applies to the municipal portion of the tax take, and we know that the schools 
got the lion's share of the property tax. We would appreciate the opportunity to 
make a $tatement. There are more knowledgeable people than myself to present this 
to you. 

Mr. Carson - Would you give me a little background on your Foundation? 

rk. Hill - It was established by Robert Schalkenbach nho was a publisher who was an 
acquaintance of Henry George, espousing the idea of a single tax. He bequeathed 
nearly all of his wealth to a foundation for the purpose of advancing this idea of 
the sin~le tax, more recently referred to as land val~e taxation. Through the years, 
we have conducted schools to educate people on some of the inequities of our present 
property tax, .and then more recently we prepared films to show what a change in the 
property tax system might mean to cities in solving their problems--the inner city, 
slum areas, and also from the standpoint of trying to guide those urban areas. I'm 
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a planner for some 45 years, and I have presented pro3raos to. the American Institute i 
of Planners, the American Society of Planning Officials and other organizations, and 
we have noticed that an increasing number of people who are engaged in the profession ~ 
of planning realize that something of this nature has to be brought about. I would 
venture that the great majority of the people who are engaged in the planning process 
today see a need for a comprehensive revision of our property tax system. There are 
some who say we will have to have a constitutional amendment to permit a graduated 
tax. 

~~. Carter - It would be helpful if you were to have a written statement. 

Hr. lIi11 - He would be very happy to do this. The Chamber of Commerce of the United 
States, a number of their committees have endorsed it. There is considerable grow
ing interest. 

~tt. tmnsfield moved to recommend no change in Section 2. Mr. Wilson seconded the 
motion. A voice vote lIas taken and passed unanimously. The motion was adopted. 

At the end of the meeting, Mr. Bartunek made the following statement. 

~. Bartunek - This being the last meeting of our Committee, I pay a tremendous 
tribute to Nolan Carson for the job he has done. In 25 years of public service I 
have served on many co~ittees, and never had a chairman who was so courteous and 
considerate and who gave everybody so much ofa chance to be heard. 

All the Committee oembers present joined in expressing the same sentiment. 
Then tk. Carson concluded: I can pay the same tribute to the members of this Com
mittee. It's been a real priVilege to serve with each one of you. I thank you for 
what I consider a pretty firm and sound set of recommendations. 

The meeting adjourned. 
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The Finance and Taxation Comrnittee met at the State House in Room 10 on May 14 at 
9130 a.m. Attending were Chainnan Carson, Mr. Carter, ~ir. Guggenheim, Staff members 
Eriksson, Nemeth, and Evans. Dr. Cunningham also attended the meeting. Present to 
speak to the committee were the Honorable J. Phillip Richley, Director of the Dept. or 
Transportation, and Hr. James Stegmeier, an attorney from the Department. 

Mr. Carson: This canmittee had gone to the C.ommission With a recommendation that Section 
Sa of Article XII be amended to pennit the spending of Sa (highway user) funds for 
other purposes by a 2/3 vote of the General Assembly. At the last Commission meeting, 
a proposal was made by one of the members to amend Sa to pennit the legislature to use 
those funds for any purpose of transportation, and then we received Mr. Richley l s call 
eal1ng he would like to meet With us this a.m. and present a proposal from the Depi1:.t11U!nt of 
TraDSportation. 

Mr. RichleyJ ~ank you, Mr. Carson. I appreciate the opportunity to be here. You all 
have copies of our letter of Hay 11, which outlines the position of this a:a1ministration 
regarded Section Sa. He have attached suggested language that we would like to recaIl
mend, and I think the 111 ole question of diversion is one which is extremely important. 
There are many facets to the argument, but I think the whole country is moving in the 
direction of canprehensive transportation, and the need for the simultaneous developnent 
of all transportation modes is finally beginning to show through. I think that a great 
mal\Y' of us who have been highWay oriented over the years have come to realize that 
highways alone simply can't do the entire job, especially in urban areas. 

There has been very good use made of Section Sa money over the years. Sime it 
was adopted, it has done its job well, we have the best highway system in the nation. 
But in 1973 we are starting to see a very great need for Eieveloping other modes of 
transportation. Hhen I say other modes, !fm talking about all other modes of trans
portation, including mass transportation and aviation, including water transportation, 
and other fonns of transportation that might surface in the future. We're looking for 
the fiexibility that is required to fund transportation programs. The federal laws are 
gradually broadening in the directi on of use of fed. highway trust fund moneys for 
other purposes. There has been more flexibility than would have been conceivable five 
years ago. ~'~e need to put funds lomere we need them in order to carry out efficient 
transportation planning--we have respons1bility under the law as the DOT, to develop 
planning for all modes of transportation. So we are therefore advocating a not total 
diversion to the general fund trom 5a, we're saying only that the use of those fUnds-· 
of all transportation funds--ought to be pooled into a fund that would be a transporta
tion general fund to be used for all transportation modes. 

The present principal source of funding is the highWay tax--but this may not be 
the case in the future. We're suggesting that funds which are presently collected fran 
other transportation modes, for example the presently naninal g,ross receipts tax on avia
tion, be pooled into one general transportation fund for use by the g,A. in providing 
programs for all transportation purposes. The eannarking for transportation purposes 
is a logical next step, rather than total diversion or the total removal of all eannark::Lng 
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provisions. The Governor and the G.A., based on the sound transportation planning ~ 
process, at that particular time can decide how those funds can be ditided or how they 
should be used amone each of the transportation modes as time .pr~resses-w~'re looldng 
for flexibility and we're looking to broaden the base, we're look:l;.ng tor funds that can 
develop comprehensive systems, and we're looking for latitude in <?\1r ability to develop 
programs in the future. 

Our funding situation is Ohio is at rather low ebb. \rIe are in need ot additional. 
highway funds, and our programs are much re~ced over what they have been the past ten 
or twelve years, particularly because we have an outstanding debt service that has to be 
worked over in the next 6 or 7 years, inflation, and the additional costs ot enviroaent 
protection. We are not advocating the use of highWay tunds for other modes or trans
portation because we happen to have the funds--we're talking here about a conceptual 
ideaUstic program, which I think makes sense, in spite of the rmmber of $ available. 
I think we have 2 separate problems to consider. FUnding tor all modes of transportation, 
number 1, and number 2, the use of those funds atter they have been legislated. The 
number ot $ availalrle today or in the future is samethi~ for the G.A. to discuss and 
decide on--as they see the needs develop. Fe hope that, by next tall, when the dept. 
submits its massive plan for transportation in Ohio to the G.A., there will be adequate 
information on which the G.A. can base its assessment ot levels of funding. The comeptual 
and idealistic position of broadening that base can be done anytime, so that" we are read7 
to carry out the state's programs and meet the state's needs in urban areas of the state, 
increasi~ly also in the ruraL areas, in all transportation modes, and in order also to 
make ourselves more eligible tor the federal funding programs that exist when the time 
comes. 

There are five or six federally funded programs in the hii;)hway act which may be 
passed in the next fe1'1 weeks, where there is some serious doubt that Ohio can meet the 
matching share of the money available--for example construction of parking facilities, 
bus passenger loading areas and shelters, the construction of housing that is required 
for high1r87 purposes, bicycle paths, equestrian trails, purchase of bus equipment, and 
rolling stock in public transit. Section,a funds cannot be used as matching funds for 
these purposes. So we're not advocating the broadening" or the base because we have an 
excess in funds, we're broadening the base because we have a need to adopt a conceptual 
position that Will allow us to move ahead in the future and tackle the fuming problem 
separately--the level of funding, and the problem for the G.A.. to resolve, and "hen the 
proper programs are presented--it will be resolved. But in the meantime, the latitude 
and the fiexikLlity ought to be there to accanpUsh the purposes intended. 

O-lr draft, which was prepared by our Dept. in conjunction with Squire, Sanders, 
and Dempsey, is very carefull1' drawn. It is permissive to the degree that it allows 
the G.~ to decide how much money ought or ought not to be spent, and there is nothing 
mandatory about it. The .G. A. can at each biennium make its decision, based on the needs 
of the time. Yet, it doesn't change the distribution fomulas that are presently in 
effect around the state. lie think it is an important step forward, and we think it would 
build a good foundation from which to move in the future. Highway earmarldng in 1973 
does not meet our needs., and the broadening of that base to transportation earmarking would 
be more suitable to the kinds of conditions that l1e have. I want to emphasize again 
that when you examine the language fully, that we're talking about transportation • 
revenues from aU modes of transportation, not just the highway rums that are referred 
to in Section ,a of Article XII. .so it is a broad all-encanpassing recOJ1lll1endation, and 
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one which I think in the long run will make a lot of sense. lId be glad to ansli'er any� 
questions lVhich you might have in regard to detail, Mr. Chairman ll� 

Mr. Carson: Thank you. ltd like to express out appreciation to you for coming to us� 
With this language.� 

Hr. Carter: Assuming for a moment that I agree, which I do, t.zith everything that you 
have said, the question comes up as to whether or not this is a statutory matter rather 
than a constitutional matter. Our job of course is to be concerned with a constitution 
that would be in effect for ma~ years to come. I would be curious to lmGT what reasons 
you have in your mind for feeling that this is proper for the constitution? 

Mr. Richley: First of all, the suggestion that tole' re malci.~ is directed only to trans
portation oriented revenues. Because they are transportation oriented revenues, we 
teel that they are a use tax or a use revenue of scme ldnd, and by and large, they 
ought to be used to support that facility fran which they were originally gleaned. 
Section 5a as it exists is a beautiful, perfect example of how earmarked fUnds can :mall)" 
do a job. By the complete removal of eannarkiJ1b, what we're going to do is put trans
portation in a category where it WOUld have to canpete for funding with all other govern.. 
mental functions, including health and education and welfare, and all others. Since 
these are transportation oriented revenues, transportation collected, as a result of 
transportation fees, we think that ought to be plowed right back into the system, and 
justly. '1Uite generally, almost reaching the po~t of self-sufficiency, highways in 
this state were not subsidized by general fund moneys.. They were built, paid for, and 
maintained by fuel taxes, which is a highway revenue. The license taxes are generally 
funding local govt., hit,hway transportation facilities, although not to the same degree 
that they would like to see. But it is restri.cti~ the use of that income fran a parti
cular source which generates the income. 

Mr. Carter: And you do not £eel that this is an appropriate matter to leave to the 
lef;ialature? 

MIt. Richley: The omstitution in this broad area ought to be that mechanism which would 
at least broaden the use to include all transportation purposes, and leave the individual 
decisions on modes and amounts to the general assembly. I would not be in favlJr of 
removing completelT the restriction and allOtdng the g.a. to make the entire decision. 
As one who is in the field of transportation, qUite frankly, I believe that the user 
revenue source ought to be generally protected--I do not mean protected to the nth 
degree, but protected Within a broad framework that can be protected, and under the 
transportation facility generating the source, primarily a user's type fee, there ought 
to be some assurance that those funds go back into the same field. It's like water 
bills or power bills, llhere you have a kind of utility tax, but those funds that are 
generated GO right back into that same system and are raised or 10l.zered to the degree 
that you need to develop programs in that particular area. I would hate to see my phone 
bill income used to subsidize some other source, because telephone bills obviously 
would acyrocket. 

Mr. Carter: Are you trying to say that transportation systems should be funded exclu.. 
sively from transportation revenues. 

Mr. Richley: They can be, if, in the future, proper enactments of new revenues are made 
by the G.A.. I would suggest that that be postponed until we report back to the G.A. 
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with a statewide transportation plan which 1.'1e are required to do by lal." next fall. The 
g.a. can then enact whatever legislation they deem necessary to raise additional 
revenues for additional transportation needs--or to expand existing revenues, but at 
any rate, N'hether they are existing revenues, or new ones, they out;;ht to be held within 
that broad framellork and plowed back into that system which helped to generate them. I 
have another reason for this--we quire strongly feel that transportation--whether we're 
talking about higm.,ays or harbors or aviation facilities or public transit facilities, 
or whatever--is rrobably the most important physical activity the community can develop 
or possess, and we quite jealously like to guard that capacity. .A iailure of transpor
tation in any given area means an economic handicap to that particular camnunity, so 
everything lole can do as a govt. to build a strong transportation base advanced the 
economic development of that community. It is so important that I believe that it 
ought not to canpete for funds with other .fum tiona or government. 

Mr. Carson, Mr. Riehley, do you have anything to leave With us on the types of new taxes 
that would be brought into 5a by this? 

Mr. 11:ichleYJ Existing sources that we have identified on this chart lo1e can leave with 
you, include the present 7¢ fuel tax, the motor vehicle registration fees--the $10 
tag, the highway use tax, the driver's license fees, sane minor POCO fees, highway 
patrol fines, and an airlines excise tax recently cleared up in the courts, and a minor 
amount in Hater license fees. So there are about five fund sources that I am talking 
about that exist right now. These can either be expanded :lin the future, or new fund 
sources could be generated. 

Mr. Carson: Which are the ones not now under 5a? 

Jolr. Richley: Not now under 5a are the water transportation fees, the PUCO, the airline 
excise tax, and the watercraft license fees. 

Mr. Carson: What about these "parking revenues" in the language? 

Mr. Richley: These are revenues which are expected in the future as a result of state 
govt. action. Now there are no such revenues. This would be a new revenue area if the 
G..ll. would feel that the state ought to get into that area. There is the Ohio Under
ground Parking Facility as you lmOt." and those funds are presently separately enacted and 
dedicated to those purposes. If you look at the sheet I shOl'1ed you earlier, identifying 
some federal programs, Item A is called C~nstruction of Transportation Parking Facilities, 
and this would be similar to that which enets in Cleveland along the rapid lines. 
The parking facility is used to park for passengers who take the rapid downtO'l·m. A 
portion of the fare could be used to go back into the transportation funds. There are 
other such concepts that are going to grow in the U.S., such as; 'fr~~ parking. 

Mr. Carter: Would this prohibit the legal structure of the urrlerground parking garage 
that you now have? That is a revenue bond concept. 

Mr. Richley: The use of those funds is in no v:ray related to 5a, at this time, or under 
the revised language, because the enactments that developed the commission are indepen
dent from the constitution. Those funds are earmarked for debt service anyway. 

Mr. Carson: The lal'lf,uage draft says: "All moneys derived by the state pursuant to law 
and enacted by the G.• A,. from fees, excises, so and so••••shall be deposited with the 
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Mr. Richley: The present law concernil'l5 the underground commission 1s not included.� 
!he present fums are eannarked, CUt 1t' s conceivable that those funds would be included� 
in this language in the future if a similar law were enacted in the future. The same is� 
true of the Turnpike and the Ohio Bridge CannIi.ssions. The Ohio Bridge Canmission oper�
ates a couple of bridges across the river.� 

Mr. Stegmeier: This proposal would protect all existing bonded imrl.ebtedness by the 
schedule. But once those were paid off arxl free, then the revenues would be subject 
(all of them) to the provision. The turnpike becomes a free hight'1ay when those bonds 
are paid off. I don't mow that that means that the G.A. couldn't issue revenue bonds 
in the future. But even if the revenues have to be deposited in a general fund, thesee revenues could be used tor the development of transportati on facilities and development 
includes the servicing of the bonds if that tlare the decision of the G.A. This is simply 
a depository for these funds. Their use would be r6t,ulated by the G.A. 

Mr. Carson: He all received your letter of Sept. 14, under the Dept. of Highways--and

• we find a strong support for 5a without change, on the basis that lIuntil such time as 
there are more highw~ user revenues, to provide the public with a well-balanced system, 
there should be no thought gi.ven to other usages. 11 

Mr. Richley: That is true.. Since we have become a Dept. of Transportation, and since 
we have been given authority to develop a comprehensive transportation plan, it is the 
decision of the gover14or and this administration, that broadening should now occur--note 
to the degree that total earmarki~ should be removed, but simply to the degree that 
transportation is a broad category, and we still would agree that this is a conceptual· 
change for the future--it doesn't relate to the funding situation which we have--which 
is worse, if anything. 11e think there ought to be more funds--for all modes--and that 
they ought to be able to be used comprehensively. As long as the CRC is looking; at the

• problem of 5a we feel a concern that all of the earmarking provisions would be removed, 
and we think that that would be catastrophic, there1'ore we are suggesting earmarking for 
transportation purposes as i.,aking a great deal of sense to us. 

Mr. Carson}. Do you forsee in the next 5 yrs. that any of the highway user funds would 
be used for anything other than highway purposes? 

e 
Hr. Richley: It is conceivable that within 5 years, that they might be used for other 
transportation purposes. I don't know hOW' substantial the amounts might be, that would 
be a matter for the G.k. to decide at that time. The funds that would be put into 5a 
would be used only for capital improvement type facilities ld.th the exception of high

•� 
ways. In the "righH'ay area, the funds would still be used for maintenance and operation,� 
but in the others only for capital imporvements, no operational or maintenance funding. 
So \/hile 1-1e have moved somewhat fran the posture of our ori""inal letter,ll we haven't yet 
abandoned that totally. High'-tays are still the primary carrier in the state--and will 
be for a long time. We are still concerned that. highways be maintained to the highest 
degree possible. 

• Hr. Carter: Why do you drop out the hospitalization of indigent persons? 

Mr. Stegmeier: Over the past 15 or 20 years, that amount has generally been a couple 
hundred thousand a year, and our feeling '-1as that conceptually was a mistake, and that 
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those funds should not be spelled out that "flay but borne by the general fund. 

Mr. Richley: We don't think it is an appropriate use of either 5a or transportation 
oriented revenues. 

Mrs. Eriksson: I had a minor question--that had to do with the use of the word 
conveyances. 1 1m wondering if you are maldng a distinction between conveyances and 
vehicles and if so what it is? Are things that run on rails vehicles? 

lolr. lli.chleyr I think conveyances in the sense in which the word is used here is simply 
meant to move by mass transit. No other connotation is meant to be suggested. It is 
a noun and can be any form of movement-it has no hidden connotation. Mr:f physical 
fom of movement carried on by an element of some kind. 

Mrs. Eriksson: Is a railraod car a vehicle? 

Mr. Richleyr Yes, but it is our strict concern that railroads·not_be.:'m1:toc.lJe~ 

the provision of 5a, and specifically in the middle of the page, "for and related to 
publicly owned {and operated)-and we might insert "or publicly operatedl ' and this is 
meant to exclude funds in the future for failroads as we knCKi' thElll tod~.'fe don't 
want these to be used by a~ private or quasi-private railroad corporation. 

Mr. Carson: There's no qualification there that 'Would exclude any taxes on publicly 
operated railroads. 

Mr. Richley: The limitation is on funds uhich are collected by the state and depOSited 
With the treasurer of state. 

Mr. Carsoru Thank you very much for your time. 

Mr. 'Richleya Mr. Stegmeier and Mr. Bovard Will stay for the commission meeting. 

Mr. Carson: We have instructions of the commissi. on to reconsider the whole 5a situation, 
and come back to the commission with either the same recommendation or a revised one. Is 
there a motion with respect to 5a? 

Mr. Carter, I "flaS persuaded at the last eammdssion meeting about the inadvisability of 
setting up extraordinary majorities for legislative matters in the constitution. My 
first preference would be to repeal 5a entirely, but I'm not sure that that is the 
practical thing to do, as you pointed out at the last canmission meeting. I think I 
would be inclined to go alol'l£, with the broadeniD{; for transportation, but I am not 
satisfied that I have spent enough time with this draft. I have some concern about 
broadening the reenl.les by bringing in other earmarking. But on the other hand~ it 
makes seme sense. 

Mr. Carson: Are you movi~ adoption of Mr. Richley's proposal? 

Mr. Carter: ltd prefer not to at this point. 

Mro Guggenheim: I am in favor of using the 5a funds for transportation generally--I'm 
1n favor of that principle. I fm not prepared to camnent on the exact wording here. 
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Mr. Carson: We have made a recommendation to the Comm:hsion--do we want to change 
that recanmendation? I think we should make that clear. 

Mr. Garter, I liant to see what the Commission wants to do With this matter before we 
get into specifics. But I don't have a recommerrlation or a motion to make other than 
to submit this material to the Commission for their opinion. 

• Mr. Guggenheim: I've been persuaded by members of the Commission that perhaps we ought 
to back off the 2/3 and make these funds available for all forms of transportation. 

Mr. Carter: 
tive. 

I wwld make a motion that we submit this to the Comission as an alterna

• Mr. Carson: Without objection, we shall do that. 

There was no objection. 

The meeting was 

• 

• 

• 

• 

• 

•� 
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adjourned. 
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Ohio Constitutional Revision Commie.ion 
Finance and Taxation Committee 
May 19, 1971 

The following questions are raised for consideration by the committee in con
nection with Article All of the Ohio Constitution, relating to Finance and Taxation, 
and Article VIII of the Ohio Constitution, relating to Public Debt and Public Works~ 

Article XII: Finance and Taxation 

General Issues 

1. Should the requirement that all land and improvements thereon be taxed by 

uniform rule according to true value be retained in the Constitution? If it is not 

retained, should the Constitution be silent on this point, or should it explicitly 

permit reasonable classification? Should the "true value" concept be reviewed? 

2. Should the one per cent (1%) limitation on the taxation of property con

tained in Article XII, Section 2 be retained? Should another limitation be 8ub

stituted, or should there be no limitation expressed in the Constitution, as in 

the constitutions of a majority of states? 

3. Should "earmarking" be retained as a constitutional concept, or should it 

be prohibited except to the extent necessary to participate in federal programs? 

4. Should the Constitution enumerate exemptions from taxation, should it be 

silent on this point, or should it authorize the legislature to specify exemptions? 

5. To what extent should the Constitution circumscribe the inherent power of 

the state to tax, as to the type of taxes which may be levied and the subjects of 

taxation? 

•6. Should the Constitution contain a requirement that the Governor present. a 

budget estimate for the next fiscal peri04, setting forth all proposed expenditures 

and anticipated income, as well as a revenue bill, and a bill or bills covering 

recommendations in the budget for new and additional revenues? Some constitutions • 
treat this question in either their executive or legislative sections, so the com

mit tee may wish to consider this question in conjunction with the committees study

ing those respective sections. • 
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• 
Specific Issues 

1. Should the prohibition of a poll tax, contained in Article XII, Section 1 

• be retained? It is clearly obsolete, since poll taxes are prohibited as a matter 

of federal constitutional law. 

2. Which, if any, of the specific exemptions from taxation contained in 

• Article XII, Section 2 should be retained? The exemption of bonds issued for the 

World War Compensation Fund, for one is obsolete. Should the authorization contained 

in Article II. Section 36, to exempt areas devoted exclusively to forestry, be re

• tained? If exemptions are retained, would it not be appropriate to consolidate all 

of them in a single section of the Constitution? 

3. Should the "earmarking" provisions of Article VIII, such as Sections 2e 

• and 2f (relating to capital improvements excluding highways), Article VIII, Section 

2g (relating to highways), and Article XII, Section 9 (relating to the apportion

ment of inheritance and income taxes), in the Constitution? If these provisions

• are not retained, should the Constitution be silent on this point, should it allow 

the legislature to designate what taxes shall be "earmarked," or should it forbid 

"earmarking" except to the extent required to participate in federal programs?

• 4. Should Article XII, Section 4, relating to the raising of revenue, be 

deleted from the Constitution as being unnecessary? 

5. Should the Constitution contain a specific provision either embodying or

• negating the doctrine of pre-emption? In this connection, what changes, if any, 

should be made in Article XII, Section 8, which permits the levying of an income 

tax, in view of the Supreme Court's interpretation of Article XVIII, Section 13,

• the source of the pre-emption doctrine? 

6. Should the $3,000 exemption authorized in Article XII, Section 8 be deleted 

from the Constitution as being more properly in the legislative sphere, or should 

• the exemption be clarified and/or modified? 
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3. 

7. Also in connection with the possibility of a state income tax, what changes, 

if any, should be made in Article XII, Section 9 which requires the apportioning 

of income and inheritance taxes? Further, should the requirement of apportioning 

inheritance taxes be retained, in its present form, in any case, since this is a 

relatively unstable source of income for individual political subdivisions? If 

this source of revenue is taken from the individual political subdivisions what, 

if any, alternative source of revenue should be provided for them in the Constitu

tion? 

G. What, if any, changes should be made in Article XII, Section 10, in regard 

to the imposition of taxes on the production of coal, oil, gas, and other minerals, 

if the uniformity prOVision of Article XII, Section 2 is retained, to avoid ineq~ 

uities in the taxation of land? 

9. What changes, if any, should be made in the Sinking Fund prOVisions of the 

Constitution (Article VIII, Sections 7 to 11 and Article XII, Section 11)1 Should 

consideration be given to transferring the functions of the Commissioners to the 

Treasurer, in view of the fact that the sinking fund concept itself is becoming 

obsolete? 

10. In view of the fact that the power of the state to tax is inherent and 

extends to all subjects over which its sovereign power extends, is there a need 

for the Constitution to specify types of taxes which may be levied? (e.g. Inheri

tance, Article XII, Section 6; Income, Article XII, Section 8; Excise and Franchise, 

Article XII, Section 10). 

11. In view of the fact that the power of the sovereign to tax is inherent 

and extends to all subjects over which the sovereign power of the state extends, 

should the Constitution specify possible objects of taxation? (e.g. the production 

of coal, oil, gas and other minerals, Article XII, Section 10). Further, should •the Constitution specify that certain subjects are excluded from taxation? (e.g. 
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Food for human consumption. when sold or purchased for consumption off the premises 

where sold, Article XII, Section 12). These matters appear to be more properly in 

the legislative sphere. 

• 
12. Should the provision regarding the manner in which internal improvement 

may be incurred, now contained in Article XII, Section 6, be transferred to Article 

VIII? Is there any need for Article XII, Section 6 at all, in view of the provi

sion of Article VIII, Section 3 that no debts shall be created, except the debts 

•� specified in Articles 1 and II?� 

• 

13. Should consideration be given to the repeal of Article II. Section Ie. 

prohibiting the use of initiative and referendum to pass a law authorizing classi-

Hcation of property or a single tax, if the "uniform rule" provision of Article 

XII.� Section 2 is deleted from the Constitution?� 

Article VIII:� 
Public Debt and Public Works� 

• General Issues� 

1. Should the Constitution contain a debt ceiling expressed in an absolute 

dollar amount. or should it contain a formula by which a debt ceiling can be de

• termined so as to better reflect the State's changing wealth and revenues? Should 

the Constitution prOVide for a method of exceeding the debt ceiling by a method 

short of constitutional amendment. either by the action of a special majority of 

• the legislature or by referendum? 

2. Should the Constitution provide for a method by which the State may con

tract a debt by action of the legislature, at least within a given range, or should 

• every proposed debt be subject to referendum? 

3. Should the Constitution absolutely prohibit the State, counties, municipal

ities or townships, from lending their credit to, or becoming joint owners or 

• shareholders of. any business? 

4. Should the State be prohibited from assuming the debt of a political sub

division, for any purpose other than those listed in the Constitution? 

•� 163.1 
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SpeSlfic 18,ue8 

1. Should the $750,000 debt limit of Article VIII, Section I be repealed? 

It has already been modified by Article VIII, Section 2i, which permits a debt of 

up to $759 million at anyone time, for public capital improvement purposes. 

2. Should the provisions of Article VIII, Section 2 enumerating the purposes 

for which the State may contract a debt be retained. or should the Constitution be 

amended to provide that the State may contract a debt for any public purpose which 

is clearly identified? 

3. lij}at changes, if any, are required in Article VIII, Section 3, which pro

vides that no debt shall be created, except the debts specified in Articles I and 

II? 

4. Should the ban against the State and its political subdivisions entering 

business, or giving credit, contained in Article VIII, Sections 4 and 6 respect

ively. continue to remain absolute? There has already been a modification of the 

ban, as in Article VIII. Section 13, relating to industrial development corpora

tions. 

5. Should the ban on the assumption by the State of the debt of a political 

subdivision, contained in Article VIII, Section 5 continue in its present form? 

Should the Constitution not be more flexible, to allow the State more latitude in 

handling certain problems which are better handled on a regional or statewide basis, 

and the solution of which would be facilitated by the assumption, by the State, of 

certain debts of its political subdivisions? 

6. Should not the provisions of Article VIII, Section 6 relating to the in • 
surance of public buildings, and the regulation of insurance companies, be deleted 

from the Constitution, as being more properly in the legislative sphere? If these 

provisions are retained in the Constitution, should they not be incorporated in a • 
separate section, as they are clearly misplaced in Article VIII, Section 6? 
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June 10, 1971 

State Debt Limitation in Ohio, and Some Possible Alterdat1~8 

'The Ohio Constitution of 1802 contained no limitation on the Geiteral Assembly's 
powers to tax, to incur debt or to grant special privileges and charters. the popu
lation of the State increased from 100,000 in 1802 to nearly two million by 1851, 
and the population increase was accompanied by a rapid spread of transportation SY8
tems, including canals, railroads and turnpikes. 

In Ohio's Constitution!a~Making prepared in 1950 by Lauren A. Glosser for 
the Ohio Program Commission, Glosser remarks: 

"The General Assembly, with no restrictions on its power to tax, to 
incur debts or to grant special privileges and charters, was subjected to 
the opportunism which was the moving force behind the settlement and ex
pansion of the state. The legislature became a trading center for subsidies, 
monopolies and special priVileges. Private laws--laws for the benefit of cer
tain individuals, associations or localities--were the principal legislative 
concern. In 1851, the last session of the 1802 constitution, the General 
Assembly passed laws in regard to ~o~ty charters for insurance companies. 
sixty-six charters for plank roads, seventy-f~ur charters for turnpikes and 
eighty-nine lawS in relation to railroads. I~ th~ firs~ se~~ion under the 
1651 constitution only twenty-four private laws uere passed on all subjects. 

The General Assembly undertook to promote the development of transpor
tation systems in several ways from 1802-185~. FL,:,(":: it granted monopolies 
to companies to build :'ca.ds, turnpikes and bl·idges. Later it granted sub .. 
sidies from tax levies tc road an1 railroad co~~~~nies and both state and 
local governments were subscribing to stock issues of these campanie~. 

Finally the state was borrowing money for such subsidies and subscriptions 
and for appropriaticns for canals. At the end of the half-century, the stete 
was in debt almost twenty million dollars and was paying one million dollars 
a year in interest. mainly to out-of-state creditors." 

It was 1n this atmosphere that the $750,000 limita~ion of Article VIII, Section 1 
beceme part of Ohio's Constitution in 1851, at which time, also, we~e er-acted Ar
ticle VIII, Section 2, which contains authorization to incur debt"to r'3pel inva,'3ion, 
suppress insurrectior., defned the state in war. 0:: i:.., rerl~em the p:-eze:"~t outsta:i:dir.g 
indebtedness of the State"; Article VIII, SectiCii.L:~ wh1.ch forbids the state to 
incur a debt except as authorized in Article VIII Se~tions 1 and 2; Article VIII, 
Sections 4 and 6, which prohibit the state and municipalities, respectively, from 
lending their credit or becomi~8 o:mers of any business; Article VIII, Se~tion 5, 
''1hich prohibits the State from as.:lHming the debts of 'Tarious pcliticel subdivisions 
unless the debts werf: j_:lc·.::r.ed in ":lefense of the Sta·::<.! j and A::t:;'c1e V::::I, Sections 7 
through 11, which creete t~e sinking fund to admln~J~ar the stat.3 deb~. A reali~a
tlon that these sections spring from a common background v10uld ss~m tc be essential 
to deciding what, if any, chenges are to be made in this constitutionel erea. 

As a result of the present constitutional provisions and except for projects 
financed by revenue bonds, it is necessary to obtain a constitutional amendment to 
finance every capital improvement program of the State, or to incur other debt, such 
as that for veterans' compensation funds. The fol~~uing 1s e list of these amend
ments presently in the ConsZ.itution.. 
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Original 

Year amount Section ot 
Purpose Passed Un million,) Article VIII 

World War II compensation fund 1947 $300 2b 
State highways 1953 500 2c 
Korean conflict compensation 1956 90 2d 
Capital tmprovements 1955 150 2e 
Long range public wOl'ks program 1963 200 2f 
High,.,ays 1964 500 2g 
Development 1965 290 2h 
Capital l~rovement 1968 759 21 

State Government for Our Times, also known as the 1970 Wilder Report and publish
ed by the Stephen H. ,oJUder Foundation of Cincinnati, r.:akes the fo11osing analysis 
and conclusion concerning SecUor. 2i of Article VIII, which contains, by far, the most 
comprehensive authority for the issuance of bonds ever approved by the veters of this 
State: 

"In 1968, 2i of Article VIII was adopted which had the effect of modifying 
the $750,000 debt limitation, and also removing the very lbDited purposes 
for which the state could borrow money. This amendment provided authority for 
an outstanding debt of up to $759 million at any time, subject to certain 
limitations. These included: 

1.� That the purpose of the debt be for capital improvement, for 
highways, water pollution control, water management. higher 
education, technical education, voceti~nal education, ju
venile correction, parks and recreation, research and devel
o?ment facilities for highway improvements, mental hygiene 
and fire training, airports, and other state buildings and 
structures. 

2.� That not more than $100 principel amount could be issued in 
anyone year. 

3.� Not more than $500 mUlion can be outstanding at anyone time 
for highways hnprovement8 and releted p~rposes. 

4.� Not more than $259 million can be issu~d for the ether purposes 
stated; of this amount, $120 mill:'_o·~;. ~,r.lst be uaed for water 
pollution control, $100 million fo~ ~~gner ed~catlon, vocational 
education, and juvenile correction, $20 million for parks and 
recreation, and $19 million for airports, state buildings, and 
police and fire training facilities. It is important to note 
that, ~~~ike the prOVision for highway bonds, these lim!ts 
apply to the authority to 18sue bonds. Thus, :·]he~ any of these 
purposes har. reached its eonstitJ(onal limit, the legielature 
has no more bor.ding authol"ity. With highways, on the other 
hend, the legislature can authorize m,re than $500 million, 
provided it doe~ not have more than $500 million outstanding 
at any time. 

•
I�

•� 

•� 

•� 

5. Any bond issue has tv be paid off uithiu 30 years. • 
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The section also contains certain restrietlo~s co~ccr~ing the e?portiDn

ment of funds among the various purposes, as ~7ell as general instructions 
concerning funding the repayment of bon:ls. It also authorizes the issuance 
of revenue bonds, not tax-supported l for a number of purposes, without re
gard to the dollar ltmitations referred to above. 

• 
thus, the voters have given the legislature virtually unlimited authority 

to issue bonds for highway improvements, and a substantial authority ($290 million: 
for other improvements. There is no termination date in this section for the 
cessation of the authority. The effect is to nullify the $750,000 borrowing 
limitation of Article VIII, Section 2." 

• 
It must be noted, however, that the $750,000 limitation referred to above, 

which is actually contained in Article VIII, Section 1, continues to be a limitation 
in fact, particularly on those expenses "not othertV'ise provided for." Such expenses 
are likely to be expenses of an emergency or short-term nature. 

• 
the question of state debt limitation is, in reality, a question involving two 

facets: the state's ability to borrow for the purpose of meeting emergency or short
term debt, and its ability to meet long-term debt, ~hich is incurred primarily for 
capital improvement purposes. Obviously, the emergency or short-term situation does 
not lend itself to solution by means of referendum, and fixing a rigid debt ceiling 
on debts "not otherwise provided for," in a constitution tends to make such a docu
ment less flexible than modern conditions may require•. The long-term debt situation 
1s more susceptible to solution by referendum although this is certainly not the 
only alternative. 

• The more recently enacted or proposed constitutional provisions from other 
states and Puerto Rico may be of some value in suggesting changes Ohio may wish to 
incorporate in its Constitution, in regard to the question of state debt lLmitation. 
Some of these amendments or proposals are attached to this memorandum in Appendix
form. ' . 

• 

• 

• 

• 
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Appendix 

Alaska Constitution (Constitution of 1958) 

Article IX, Section 8. State Debt. No state debt shall be contracted unless author
ized by law for capital improvements and ratified by a majority of the qualified 
voters of the State who vote on the question. The State may, as provided by laW and 
withont ratification, contract debt for the purpose of repelling invasion, suppress
ing insurrection, defending the State in war, meeting natural disasters, or redeem
ing indebtedness outstanding at the time this constitution becomes effective. 

Section 10. Interim Borrowing. The State and its political subdivisions may 
borrow money to meet appropriations for any fiscal year, but all debt so contracted 
shall be paid before the end of the next fiscal year. 

Hawaii Constitution (Constitution of 1959) 

Article VI. Section 3. Debt Limitations. All bonds and other instruments of indeb~
edness issued by or on behalf of the state or a poli~ical Bubdbiision thereof must 
be authorized by the legislature, and bonds and otr.~~ i~s;~,v~ants of indebtedness of 
a political subdivision 111USt also be authorized by its gO"\7e~nir.g body. 

Sixt.y million dollard is establi~hed as the limit of the funded debt of t~~ 

State at any time outstanding and unpaid. Bon~c and other ir.struments of indebte1ness 
in excess of such li:u:i.'j,; me.y be issued when auth,,::iz.;..} by s two-'i:':'.irds vote of all the 
members to which each house of the legislature is entitled, provided such excess debt, 
at the time of authorization, would not cause the total of state indebtedness to ex
ceed a sum equal to fifteen percent of the total of assessed values for tax rate pur
poses of real property in the State, as determined by th~ last tax assessment rolls 
pursuant to law. 

Instruments of indebtedness to meet appropriativtls for any fiscal period in 
anticipation of the collection of revenues for cuch period or to meet casual deficits 
or failures of revenue, which shall be payable within one year, and bonds or other 
instruments of indebtedness to suppress insurrection, to repel invasion, to def~~d 

the State in war or to meet emergencies caused by dis~ster or act of God, may be 
issued by the State under legislative authorizatio~ without regard to any dgbt limit. 

A sum equal to ten percent of the total of the assessed values fo~ tax rate 
purp~ses of reel prop~~ty in any political subdivlsic~, as dgtermined b1 ~he last tax 
assessment rolls pursuant to law. is established ~3 the limit of the funded debt of 
such political subdivision at any time outstandi.!_3 c.n5 UCpE.i..'i. The s.ggregate, how
ever. of such debts cc~_tracted by any political Juodivision 3uring a fiscal year shall 
not exceed two percent of the total of such assessad values in such pol~t~cal sub
division. 

Instruments of i~jebtedness to meet appropriations for any fiscal period in 
anticipation of the co~l;;tion of revenues for such p~rio~ or to m~et casual deficits 
or failures of revenue. which shall be payable within one year, m~~ b~ issued by any 
political subdivision under authorization of law and of its goveruing body, ~ithout 

regard to the limits of debt hereinabove prOVided. 

All bonds or other instruments of indebtedness for a term exce~ding one year 
shall be in serial form maturing in substantially equal a~nual installments. the 
first installment to mature not later than five yea:·:s from the date of the issue of 
such series, and the last installment not later than thirty-five years from the date 
of such issue. Interest and principal payments shall be a first charge on the general 
revenues of the State or political subdivision, as the case may be. 

•� 

•� 

•� 
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The provisions of this section shall not be applicable to indebtedness incurred 
under revenue bond statutes by a public enterprise of the State or political subdi
vision, or by a public corporation, when the only security for such indebtedness 1s 
the revenues of such enterprise or public corporation, or to indebtednels incurred 
under special improvement statutes when the only security for such indebtedness is 
the properties benefited or improved or the assessments thereon. 

Nothing in this section shall prevent the refunding of any indebtedness at 
any time. 

Illi001s Constitution (Constitution of 1970) 

Article 9, Section 9. State De~t. 

<a> No State debt shall be incurred except as provided in this Section. For 
the purpose of this Section. "State debt" means bonds or other ,nidences of indebted
ness which are secured by the full faith and credit of t~z S~ete or are required to 
be repaid, directly or indirectly. from tex revenue and ~ili=h are incurred by the 
State, any department, euth~~ity, public ~orporation or quasi-public corporation of 
the State, any State college ~r university. or any other public agency created by the 
State, but not by units of local governme:"';:, or school districts. 

(b) State debt for specific purposes may be incurred or the payment of State 
or other debt guaranteed in such amounts as may be provided either in a l.:.w passed 
by the vote of three-fifths of the members elected to each house of the General As
sembly or in a law approved by a majority of the electors voting on the question at 
the ne~t general election following passage. Any law providing for the incurring or 
guaranteeing of debt shall set forth the specific purposes and the manner of repay
ment. 

(c) State debt in anticipation of revenues to be collected in a fiscal year 
may be incurred by law in an amount not e,~ceeding 5% of the St£te', appropriations for 
that fiscal year. Such debt shall be retired from the revenues realized in that 
fiscal year. 

(d> State debt may be incurred by law in an amount not exceeding 15% of the 
State's appropriations for that fiscal year to meet deficits caused by emergencies 
or failures of revenue. Such laY shall provide that the debt be repaid within one 
year of the date it is incurred. 

(e> State debt may be incurred by law to refund outstanding State debt if the 
refunding debt matures within the term of the outstanding State debt. 

(f) The State, departments, authorities, public corporations and quasi-public 
corporations of the State, Che State colleges and universities and other public 
agencies created by the State, may issue bonds or other ~vidences of indebtedness 
which are not secured by the full faith and credit or tax revenue of the State nor 
required to be repaid, directly or indirectly, from tax revenue, for such purposes 
and in such amounts as may be authorized by law. 
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Michigan Constitution (Constitution of 1963) 

Article 9. Section 14. State borrowing: short term. To meet obligations inevrred 
pursuant to appropriations for any fiscal year, the legislature may by law authorize 
the state to issue its full faith and credit notes in which case it shall pledge un
dedicated revenues to be received within the same fiscal year for the repayment 
thereof. Such indebtedness in any fiscal year shell not exceed 15 percent of unded
icated revenues received by the state during the preceding fiscal year and such 
debts shall be repaid at the time the revenues so pledged ar~ received, but not later 
than the end of the same fiscal year. 

Convention Comment 

This is a new section dealing with the borrowing power of the state. It gives 
th~ state greater flexibility in meeting cash crises within the general fund by per
mitting short-term borrowing in an amount not exceeding 15 ?er cent of the state's 
undedicated revenues during the previous fiscal ye~r. ryni~r. present circumst~nces 

the limitation would permit short-term borrowing of ap~roximately $70 milliou. The 
present constitution limits such borrowing to $250,OOO--an unrealistic figure. 

The financial flexibility introduced here should make it unnecessary for the 
state to continue the present practice of "borrowing" from its creditors and local 
governments by late payment--a policy which has been sometimes required because the 
state's income flow is irregular and often not correlated as to time with its dis
bursements. 

The section prOVides that any short-term borrowing must be in anticipation of 
revenues to be received within the same fiscal year which shall be pledged for the 
payment of such borrowing and must be repaid in full at the time such pledged revenues 
are received. The purpose of this provision is to prevent th~ state from borrowing 
up to its limit and then merely renewing the loan from year to year, thus defeating the 
purpose for which the section is intended. It is to be noted that even limited bor
rowing can be done only when authorized by the legi~lature. 

A provision in Sec. 10, Article X, of the present (1908) constitution having 
to do with borrowing to repal invasion and defend the state in time of war has been 
deleted becaus~ this has become so thoroughly a f~deral problem. Ano~her sentence 
in the present section providing state borrowing of $50 million for h:tghway construc
tion has been eliminated because the obligatior. l:-.",." 'Jeer:. <:.:.npletely }.iquidated. 

Article 9. Section 15. Long term borrowing by stat~. The state may borrow money for 
spceific purposes in amounts as may be provided by acts of the legislature adopted 
by a vote of two-thirds of the members elected to and serving in each house, and ap
proved by a majority of the electors voting thereon at any general election. The 
question submitted t~ the electors shall state th~ amount to be borrowed, the spe
cific purpose to which the funds shall be devoted, and the method of repayment. 

Convention Comment 

•� 

•� 

•� 

•� 
This is a new section dealing with long-term borrowing such as we used when we 

?aid bonuses to the veterans of three wars; when we borrowed for hospital construction. 
and when in the decade of the twenties, we borro~ed on full faith and credit for high· • 
way construction. The legislature is not empowered to authorize any such borrowing 
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without the approval of the voters of the state. but this section provide. a method 
that can be used without cluttering up the constitution with amendments authorizing 
the borrowing, as we have had to do in the past.

• The voting will be the same, a two-thirds vote in both houses of the legiS'
lature on a bill, but the bill will not be effective unless and until approved by 
a majority of the people who vote on the proposition. The voting is therefore, 
the same as that under the present constitution for a constitutional amenJment, 
but it avoids the necessity of amending the constitution. 

• Pennsylvania Constitution (1968 amendment) 

Article 8, Section 7. COmmonwealth indebtedness. 

• 
(a) No debt shall be incurred by or on behalf of the Commonwe21th except 

by law and in accordance with the provisions of this section. 

(1) Debt may be incurred without limit lo 3uppress insurrection, renebili
tate areas affected by man-made or natu~2~ disaster, or to implement unissued au
thority approved by the elactors prior tc the ad~ption of this article. 

• (2) The Go"lernOr, State Treasure:: an.i Auditor Gen::l.C;.lL, clcting jointly, 
may (1) issue tax anticipation notes having a maturity within the fiscal year of 
issue and payable exclusively from revenues received in the same fiscal year, and 
(il) incur debt for the purpose of refunding other debt, if such refunding debt matures 
within the term of the original debt. . 

• (3) Debt may be insurred without limit for purposes specifically itemized 
in the law authorizing such debt, if the qu~sdon whether the debt shall be incurred 
bas been submitted to the electors and approved by a majority of those voting on 
the ques tion. 

(4) Debt may be incurred without the approval of the electors for eapital

• projects specifically itemized in a calJitc..l budge:: if such debt will not cause the 
amount of all net debt outstanding to exceea one and three-quarters times ~he av
erage of the annual tax revenues deposited in the previous five fiscal years as 
certified by the Auditor General. For purposes of this subsection, debt outstand
ing shall not includg debts incurred under clauses (1) and (2) (i), or debt in
curred under clause (2) (ii) if the origin~l da~~ v~uld ll~t be so considered, or

• debt incurred under subsection (3) unles3 th." Geharal Assem'i)ly shell so prpvide 
in the law authorizing such debt. ' 

• 
(b) All debt incurred for capital projects shall mature within a period 

not to exceed the estimated useful life of the project3 es stated in the authoriz
ing law, and when so stated shall be conclusive. All da~~, ~x~~pt tndebtedness 
permitted by clause (2) (1) shall be amortized in subRtanti.al .::.nd r!!gular amounts, 
the first of ~ hieh shall be due prior to the expiration of a period equ~l to one
tenth the term of the debt. 

•� 
(c) As used in this section, debt shall mean the iss~ed end outstanding ob�

ligations of the Commonwealth and shall include obligations o~ its agencies or au�
thorities to the extent they are to be repaid f~om leas~s, rentals or other charges� 
payable directly or ~dlrectly from revenues of the COiIllDOnweab:h. Debts shall not 
include either (1) th~t paCtion of obligatiohs to be repaid from charges made to 
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the public for the use of the capital projects financed. a8 dQ~erm{nad by the Audi�
tor General, or (2) obligations to be repaid from lease rentals or other chargee� 
payable by a .chool district or other loeal taxing authority, or (3) obligations� 
to be repaid by agencies or authorities created for the joint beaeflt of the� 
Commonwealth and one or more other State governments.� 

(d) If sufficient funds are not approprlated for the timely payment of� 
the interest upon and installments of principal of all debt, the State Treasurer� 
shall let apart from the first revenues thereafter received applicable to the� 
appropriate fund a sum sufficient to pay such interest and installments of princi�
pal, and shall so apply the money so set apart. The State Treasurer may be re�
quired to set aside and apply such revenues at the suit of any holder of Common�
wealth obligations.� 

Puerto Rico C~nstituti(jr:. (19(1 p''"1.ana:ncnt) 

The power of th~ Cc,-,n~:rJJealth of Puerto Rico to impose and collect ts~=s
 

and to authorize their im:?oz~.~:.on and collection by munlc:!.pe..litles shall be e:te:;"� 
cised as determ:':l1ed by th= Legi:Jletive Assembly and 2.r..~1l r_S\T~r be surrendered� 
or suspended. The pows:;: ~.:~ th';! Commonwealth of Puerto Rico tc contract~ml to� 
authorize the contracting ·:f debts shall be exerciee1 as determined by the Legis�
lative Assembly, but no Jirect obligations of th~ COL~nwealth for money borrowed� 
directly by the COtrDnOm72alth evidenced by bonds 01.: ::lOl2S for t.he payment of whi~h
 

the full faith, credit 1""11 t~::ing power of the CO~U1CL('X'=s.H:h shall be pledgad� 
shall be issued by the Cv,~ljn~ealth if the total of (i) th~ amount of principal� 
of and interest on such Lonc.:: end notes, together ,,:·;:I.{;:l the emount of ilrin.cipal of� 
and interest on all such bonds and notes theretofor~ issued by the Commonwealth� 
and then outstanding, payable in any fiscal yea~ and (1i) any amounts paid by the� 
Commonwealth in the fisc.~~ year next preceding th~ then current fiscal year for� 
principal or iuterest on &ccount of any outstandi~3 obligations evidenced by bonds� 
or notes guaranteed by the Co~m~eel~~, shall ex~~~d 15 percent of the average'� •of the total amount of the annual rev~rlues reieed c:;.r-ar the provisions of Common�
wealth legislation an1 ~overed into the Treasury of ~uerto Rico in the two fiscal� 
years next pr~cea~ng ths then cu~~ent fiscal yee~; and no such bonds ~~ notes� 
issued by the C01ll1i~:c.")1ell.li:h for any purpose othe:: than housing facilities ahe.l:!.� 

- mature later than 30 ye~~c :from their date and :,;:. ')o:c1z y~: ':lotes issued for housing 
facilities shall mature :!.2.t~r than 40 yeers f::.';:,,: ";~,=i:,~ c~£.·;:~; and the Commonwealth •shall not guarantee &rrJ ~b~igations evidenced by ~~ndr c= jotes if the totel of� 
the amount payable in any f:~cgl year on account of principal of and interest on� 
all the direct obligeti~n~ L~fe~red to above theretGfore issued by the CQmmo~wealth
 

and then outstand~n~ ~~d the am)unts referred to in item (ii) above shall exceed� 
15 percent of the e.-;':'j.'~;::: of th~ total amount of. .o--1ch a:u.u~~~:!. re~renu-a13.
 •The Legislative LS£~3bly shsll fix limi~at~cns £c= the iS$UafiCe of direct� 
obligations by any of. tha"l :~":i.cipa1ities of PuertJ Rico for money borr~Ned directly� 
by such municipality e7~~?~~~d by bonds or notes for the payment of which the full� 
faith, credit and taxinG pc~~~ of sucil municipality &hall be pledged; provided,� 
however, that no such bo~cs or notes shall be issued by e~7 municip~~ity in an� 
amount which, together ':d.th the ~r:l~unt of all sudh bon'1a alld n~tes theretofo::e� •issued by such municip~l~ty and th~u outstandin3? sha~l exceed the percentag~
 

determined by the L~gial~tive Assembly, ~hich shell be not less than five per� 
centum (51.) nor more th~n ten per centum (101.) of the aggregate tax valuation of� 
the property within such municipality.� 
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6. 

The Secretary of the Treasury may be required to apply the.available rev
enues including surplus to the payment of interest on the public debt and the 
amortization thereof in any case provided for by Section 8 of this Article VI at 
the suit of any holder of bonds or notes issued in evidence thereof. 

Maryland (Proposed Constitution of 1968) 

Section 6.06. State Indebtedness. The state shall have the power to 
incur indebtedness for any public purpose in the manner and upon the terms and 
conditions that the General Assembly may prescribe by law. Unless the law au· 
thorizing the creation of an obligation includes an irrevocable pledge of the full 
faith and credit of the State~ the obligation shall not be considered an indebted
nexx of the State and the terms of this section shall not apply. If the law in
cludes such a pledge the obligation shall be secured by the unlimited taxing 
power of the State and shall be subject to the terms of this section. If at any 
time the General Assembly shall have failed to appropriate and to make available 
sufficient funds to provide for the timely payment of the interest and principal 
then due upon all state indebtedness, it shall be the duty of the comptroller to 
pay, or to make available for payment, to the holders of such indebtedness upon 
the first revenues thereafter received applicable to the general funds of the 
state, a sum equal to such interest and principal. All state indebtedness shall 
mature within fifteen years from the time when such indebtedness is incurred. 
except that at the time of authorizing the indebtedness the General Assembly by 
law may extend the period to not more than twenty-five years by the affirmative 
vote of three-fifths of all the members of each house. 

New York (Proposed Constitution of 1968) 

Article X, Section ll.a. No debt, except that specified in section thirtee.l 
of this article, shall be contracted by or in behalf of the state. nor shall any 
power and authorization to contract debt be granted to any of its instrumentalitie .. 
given responsibilities throughout the state after January first, nineteen hundred 
sixty-eight for any purpose, unless authorized for capital construction by law 
enacted by two regular sessions of succeeding terms of the legislature, and unless 
the amount of debt service on such debt together with the total amount of all 
other debt services as hereinafter defined, for any fiscal year, shall not. except 
as provided in subdivision b of this section, exceed twelve percent of the average 
of the total amount of tax revenues and other revenues received by the state in it; 
general fund in the two preceding fiscal years. 

b. The legislature may increase the limitation for debt service set forth 
in subdivision a hereof, but in no event shall it exceed fifteen percent. No law 
providing for such increase shall take effect unless submitted to the people at a 
general or special election and approved by a majority of the electors voting 
thereon. 

c. No such debt shall be contracted by the New York state housing finance 
agency, or any successor, or by any instrumentality of the state possessing re
sponsibilities throughout the state prior to January first, nineteen hundred sixty
eight for programs and facilities for industry, manufacturing or commerce, unless 
the debt service on such debt. togeher with the total annual amount of all other 
debt service as hereinafter defined, in any fiscal year, shall not exceed the per
cent limitation for debt service applicable to the state. . 

d. No power and authorization to contract debt shall be granted by the 
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state after January first, nineteen hundred si~ty-nine, to any of its instrumen
talities described in Bubdivision c above except in the manner set forth in subdivision 
a hereof. 

e. For purposes of this article, capital construction shall include but not 
be limited to the acquisition of real property including the improvement and de
velopment thereof; the acquisition, construction, reconstruction, rehabilitation 
or improvement of facilities, structures, projects, capital equipment or apparatu~ 

including the preparation of pl~ns, de~igns, estimates, surveys, appraisals and 
incidental expenses rendered ne~essary therefor, the original furnishings, equip
ment, machinery or apparetus determined to be needed to furnish and equip such 
facilities, structures or projects and capital grants or loans therefor. 

f. For the purposes of 8ubdivisions a and c of this section debt service 
shall include the following, but in no event shall such inclusions be counted more 
than once: (1) the princfpal of and i~terest on all bonds then outstanding issued 
by the state, or by any of the i.nstru~ntalities possessing responsibilities 
throughout the state prior to January f{rst, nineteen hundred sixty-eight for prog~ams 

and facilities for industry. m~~~factuLing or commerce, or any combination thereof, 
or given responsibilities throughout the state after such date for any purpose, ani 
payable in any succeeding fisc~l year; (2) the principal of and interest on all bOuds 
then outstanding issued by the New York state housing finance agency, or any suc
cessor thereto, for the purposes of dwelling accommodations, nursing home accommo j
dations or community development and payable in any succeeding fiscal year; (3) . 
the interest on all notes or obligations, unless capitalized, then outstanding 
issued in anticipation of the receipt of the proceeds of the sale of bonds by the 
state, or any of its instrumentalities described in paragraphs (1) and (2) hereof, 
and payable in any succeeding fiscal year; (4) lawful payments by the state in the 
preceding fiscal year on account or in anticipation of a default in payment of 
bonds or other evidences of indebtedn~ss of any instrumentality of the state; (5) 
all rental payments by the stat,~, or in~trumentality thereof, in any succeeding 
fiscal year, and all rental ren~rve ar.count payments related thereto, made pursu~/lt 

to a periodic contract in excess of five years for the construction or acquisition 
of any facility, structu~e or p~oject, or for the use or occupancy thereof, in fuil 
or part, by the state; (6) all p~yments by the state, or by any of its instrument~ 

alities, possessing responsibilities throughout the state for any purpose made 
pursuant to a periodic co~t.racS~ in exr.£~s of five years in aid of programs and 
facilities relating to economic and ccw~aunity development and, (7) all other 
amounts as provided by law. 

g. The total amounts of debt service and revenues required to be ascertained 
for the purposes of this secti~u shall be determined by the state comptroller, as 
provided by law, which determination shall be conclusive. 

h. No debt described in subdivisions a, c and khereo£ shall be issued 
unless certified by the governor in the manner provided bY law. 

i. Such debt shall not be contr.acted for a period longer than the probable 
useful life of the purpcse for which tl~e debt is issued. to be determined by law, 
which determination shall be conclusive. Such period of probable useful life 
shall not exceed forty years, except that for any economic and community develop
ment purposes, the period shall not exceed fifty years. 

j. All such debt, except that specified in subdivision k of this section 
and lection thirteen of this article shall be financed by serial bonds provided 
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that (1) the principal of all serial bonds issued by the state for the purposes 
of higher education, transportation, mental and environmental health, recreation 
or conservation shall be paid in equal annual installments commencing not later 
than one year aft~r issuance and (2) that the payment of the principal of all 
serial bonds issued by the state, or any of the instrumentalities described in 
subdivisions a and c he~~ryf, f~~ any p,conomlc and community development purposes 
shall commence not latl-~:':' ~~..an five ye::n~s after issuance. 

k. Notes or obJ.;~.".t:l.::'l:,' m:Jy P.J::J be issued in anticipation of the receipt 
of the proceeds of th~ "";::~ of ·... ~,.·,.jri '," i.den!.'ing such debt theretofore authorized, 
for the purposes ",1.1'1 ,,1JY;:'!'1 I::t.• f.~ ,~;;~.~t~:·:.::" of Cde bonds so authorized, and shall be 
payable from the pr()cc~t.;.'3 r,T. t~>c1 s.a:h 0:1: such bonds, or from otherwise available 
revenues. provided t.h.... ;: (.~) if ti1~ pl,c:;mses t.heretofore authorized be for programs 
and facUities foZ' hig7v::.( e':;q :-:'{.')P., t~:?\l~p;:::;:r.ation. mental and environmental 
health, recreation ~r (;·:'·,·;.:;":~:·\I'.~·'~:1.:m 8'.1.:::. ::'(.;)~~i,::; or obligations issued by the state 
shall be payable not l'2\'~>';~ ;"j~';J. t~~:, y.' "~f; a:~ter issuance and (2) if the purposes 
be for programs and fA:::i.:"~.~:!:·;r '~<Jt· ~'<, .. : j~:::nC'.~.s, urban or community renewal, in
dustry, manufactu"':I'.ng <'~~ c:"\::r·~:"··,·.", ,,:.::' \':11:e:i or obligations issued by the state, 
or any of the in~f;n;;':J'~j.)~:~.:h::i·:.:· :'~I?:A:'.t::·,.~-j I:; fmbclivisions a and c hereof, shall 
be payable not later t:oP,', ~:'.. .,,:; /i.:P..:(:'- ,,",:-:cr iJsuance. 

1. The proceed$ ~"::'~.,";.-':'~ f,~C".• ':'!~a cr.erttion of all such debts shall be applilad 
only to the purpose s~,..,,: ~ '::.1~· r..J tli~ ;,"';isl~ture when authorizing it, or for the 
payment of such debt 1:j·; .i.',;.U!...,,; f.':1,y 1,'ll':%3 or obligations issued in anticipation of 
the sale of bonds evideu::J.:i6 the debt. 

m. Whenever the legi13J;:lture authorizes the contracting of such debt it 
may authorize payment pri~r to maturity in such manner as the authorization may 
prOVide. 

n. No such debt rn~y bp. refund~1 unless the privilege to pay such debt 
prior to maturity ",'lS T.f.i3 ?":''l>:'', "/Hm ~:.: ';\13S contracted and unless the debt as re
funded be paid in .r7m~lf~ ·.:-'~~\'·:~·I'~!',!:i. '"I:~ pr:'.,cipal which shall not be less in 
.unt than the annual i:.-·:I;."'YL:·c d~!l o:c:l~inc:L?al of the debt so refunded. 

Section 12. a. v:,~.~ .;-:"".:;; n2t\r1 ~, this constitution, economic and community 
development purposes sh~.~J. ;;,:,.-.~ .• ,1<>. t~;··. :r;,,-r.~vJal and rebuilding of communities, the 
development of nCT,: conr.r',1itif.t;~ c·,!.d pi ~f.;::ams and facilities to enhance the physic 11 
environment, health an(' St'J·-:i.".~ ~.:/I~a-bdl1g of, and to encourage the expansion of 
economic opportunity f~)-::, the r·<".Jple L'X the state. 

b. The State, e:.:> ] .;..:,:'. govC'-:, :'I;,nt and any other public corporation may 
grant to any person, an,~.·.l-:h,tj.;):l 0:: r:":l'!<lte corporation in any year or periodically 
by contract, or loan it0 f'l.-::~J;-.r for eC"~r~)mical and community development purposes, 
but the proceeds of im!(~r;~:c~.:i:-:5,; con~;:.;'Gcted for any such purpose shall be used 
only for loans for capital construction, as defined in section eleven in this ar
ticle. 

c. Notwithstanding th~ restrir.tions on the power of the legislature to 
enact special laws or a~~ othe~ inco~~istent provisions of this constitution, the 
legislature may enact general or speclal laws for economic and community develop
ment purposes. 
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Section 13. The state 1IIISY contract d.bt: til anticipation of the receipt 

of taxes and revenues, direct or iftdirect, for the purposes ancl within the amounts 
of appropriations theretofnre made. Notes or other obligation. for the money 80 

borrowed Ih~n b''': ~.ssued Po;) may be provided by law, and shall with the interest 
thereon be ~;--;dd "m ~... :. taxes and revenues within one year from tbe date of tasue. 
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This document (s) that follows was not published with the 
original volume. It was inserted into this volume held by the 
LSC Library. It is related to the topic of this volume, but it is 
unknown why it was not published with the original volume. 



Constitutional Revision CommiSsion 
Committee to Study the Legislature 
October 15, 1971 

WHO SHALL NOT HOLD OFFICE 
Section 5, Article II 

The committee proposes the repeal of section 5 of Article II which reads as 
follows: 

Section 5. No person hereafter convicted of a~'embezzlement of public funds, 
shall hold any office in this state; nor shall any person holding public money for 
disbursement, or otherwise, have a seat in the General Assembly, until he shall have 
accounted for, and paid such money into the treasury. 

ADDITIONAL COMMENT: 

Some questions were put to the committee and the commission Public Hearing on 

October 6. 1971, concerning the proposed repeal of section 5 as statutory. Specific 

inquiry concerned whether removal of the provision disqualifying convicted embezzlers 

from membership in the General Assembly would affect legislative authority to restrict 

eligibility. 

The committee is of the view that repeal of section 5 would neither restrict nor 

remove limitations upon the General Assembly in this regard. Section 5 can be viewed 

as a redundancy in view of Article V, Section 4, which recognizes the power of the 

General Assembly to prescribe qualifications for voting and for holding office, aa 

follows: 

"the General Assembly shall have power to exclude from the privilege of voting, 

or of being eligible to office, any person convicted of bribery, perjury, or other in· 

famous crime" 

Moreover. Article XV. Section 4 provides: 

"No person shall be elected or appointed to any office in this state unless 

possessed of the qualifications or an elector." 

The legislature's authority to enact more restrictive qualifications had been 

recognized in statutes declaring an ineligible for elector status person convicted 

of a felony in this state (Revised Code section 2961.01) and persons who have been 

imprisoned in the penitentiary of any other state under sentence for the commission 

of a crime punishable in Ohio by penitentiary imprisonment (Revised Code section 2961.02) 



Constitutional Revision Commission 
Committee to Study the Legblature 
October 19, 1911 

VACANCIES 

Section 11. A vacancy in the Senater ora-¥eeaaey in the House of Representa
tives eee~r~ifta-aite~-HaY-~r-l9i8,for any cause including the failure of a member
elect to qualify for office, shall be filled by appeift~Mea. ELECTIO~ by the members 
of the Senate or the members of the House of Representatives, as the case may be, who 
are affiliated with the same political party as the person last elected by the elec
tors to the seat which has become vacant. A vacancy occurring before or during the 
first twenty months of a Senatorial term shall be filled TEMPORARILY by eempera.y 
appoiaemeaesi ELECTION as provided in this section, for only that portion of the term 
which will expire on the thirty-first day of December following the next general 
election occurring in an even-numbered year after the vacancy occurs, at which elec
tion the seat shall be filled by the electors as prOVided by law for the remaining, 
unexpired portion of the term, the member-elect so chosen to take office on the first 
d4y in January, next following such election. No person shall be appotftted ELECTED 
to fill a vacancy in the Senate or House of Representatives. as the case may be, 
unless he meets the qualifications set forth in this Constitution and the laws of 
this state for the seat in which the vacancy occurs. An appeiftemeft~ ELECTION to 
fill a vacancy shall be accomplished, notwithstanding the provisions of section 27, 
Article II of this Constitution, by the adoption of a resolution, while the Senate 
or the House of Representatives, as the case may be, is in session, with the taking 
of the yeas and nays of the members of the Senate or the House of Representatives, 
as the case may be, affiliated with the same political party as the person last 
elected to the seat in which the vacancy occurs. The adoption of such resolution 
shall require the affirmative vote of a majority of the members oi ELECTED to the 
Senate or the House of Representatives, as the case may be, entitled to vote thereon. 
Such vote shall be spread upon the journal of the Senate or the House of Representa
tives, as the case may be, and certified to the Secretary of State by the clerk 
thereof. The Secretary of State shall, upon receipt of such certification, issue a 
certificate of appo~a'meft! ELECTION to the person so appeiftted ELECTED and upon 
presentation of such certificate to the Senate or the House of Representatives, as 
the case may be, the person so ap,eia~ee ELECTED shall take the oath of office and 
become a member of the Senate or the House of Representatives, as the case may be, 
for the term for which he was so appeialed ELECTED. 

COMHKNT: Unde~ the Ohio Constitution various majorities are necessary for legislative 

action on apeci£ic matters. Must such prOVisions call for a specified vote of the 

members "elected" to each house. None takes into account the filling of vacancies 

by "appointment." a term used in Section 11. The "appointment" there provided involves 

action of the members of the house affiliated with the same political party as the per

son last elected to the vacant seat. The substitution of "election" for "appointment" 

makes no substantive change in Section 11, calling for collective action by a vote, 

and does eliminate possible conflict between the section as it stands and eight other 

constitutional provisions. 



Constitutional Revision Commission 
Committee to Study the Legislature 
October 19, 1971 

ORGANIZATION OF EACH HOUSE 

Section 7. The mode of organizing tfte-He~8e-ef-Represefteative8EACH HOUSE 

prescribed by law.� 

COMMENT: The sole purpose of the amendment proposed is to add provision for� 

organization of the Senate to the section which now is limited to organization� 

of the House, as prescribed by law. The amendment is one of form not substance.� 

Revised Code sections 101.01 et seq. prescribe the mode of organizing the Senate.� 

No apparent reason exists for singling out the House of Representatives in the� 

section as it now stands.� 
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Constitutional Revision Commission 
Committee to Study the Legislature 
October "IS 1971 

LEGISlATIVE COMPENSATION 
Section 31, Article II 

Section 31. The members and officers of the General Assembly shall receive 

eieke~-ift-eke-paymeftt~e£-pestage-er-etherwise SUCH ALLOWANCESAN ANNUAL SALARY AND 

FOR REASONABLE AND NECESSARY EXPENSES RELATED TO THE PERFORMANCE OF THEIR DUTIES 
A MEMBER'S 

AS ARE PROVIDED BY LAW; and no change in-~ke~F ee~eft!atfeft/SALARY OR ALLOWANCES 
THE 

shall take effect during tfte~r/term e~-e~i~ee FOR WHICH HE WAS ELECTED. 

COMMENT: The salary of Ohio legislators, as set by Revised Code section 101.27, 
is presently $12,750 per .year, payable in equal monthly installments. President 
pro tempore of the Senate and Speaker of the House receive $16,750 per year. Senate 
minority leader, Senate majority whip, House Speaker pro tempore, House majority 
floor leader, and House·. minority leader receive $14,750. House assistant minority 
leader receives $13,750 annually. 

The basic compensation figure of $12,750 annually compares favorably with the 
1970 national average of $13,256 biennially, and the lower median compensation 
figure of $10,637 biennially. Ohio rates seventh in the scale of legislative com
pensation as of May 1, 1970. States with greater compensation are, in descending 
order of compensation, California, New York, Michigan, Florida, Hawaii, and Massa
chusetts. All of these states provide for expenses allowances in addition to salary. 

Under Revised Code section 101.27, each member of the Ohio General Assembly 
receives a travel allowance of 10 cents per mile each way for mileage once a week 
during the session from and to his place of residence. 

An Ohio Court of Appeals has upheld statutory travel expenses for members of 
the General Assembly in spite of the prohibition of Section 31 agaj.nst Ilallowance 
or perquisites," under the apparent holding that they constitute part of a legisla
tor's "compensation." State ex rei. Harbage v. Ferguson, 68 Ohio App. 189 (1941), 
dismissed 138 Ohio St. 617 (1941) held that a fixed rate per mile "travel allowance 
for mileage each w:.ty once a week" is not "an allowance or perquisite" forbidden by 
Section 31 but is constitutional under at least one of two theories - that the 
travel expense payment is (1) reimbursement of an expense, impliedly not an 
allowance or perquisite or (2) is part of constitutional compensation. The opinion 
contains dictum to the effect that reimbursement for "hotel and living expenses" 
would be unconstitutional. 

Several years eatlier, State ex reI. Boyd v. Tracy, 128 Ohio St. 242 (1934) 
invalidated a statute providing members of the General Assembly "room and board" 
for attendance at a special session, but based its ruling upon the prohibition ag
ainst changing compensation during term, thus implying that the room and board 
there provided constituted compensation and not an invalid "allowance." 

As a result of these two cases, the judicial fate of any per diem for members 
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of the General Assembly is unpredictable. The prohibition against "postage" has� 
been avoided by central mailing.� 

Legislative compensation has received widespread attention of commentators 
upon American state legislatures and proponents of constitutional revision have 
called for removal of outdated compensation restrictions contained in legislative 
articles. Acknowledging that traditionally American state legislature have been com
posed of "citizen legislators," the Committee on Legislative Processes and Procedures 
of the National Legislative Conference nevertheless called for increases in legis
lative compensation and expenses, obserVing in its final report of 1961, 
Recommendation No.4: 

"From the viewpoint of good public service, and in light of the� 
increasing amounts of time that legislators must devote to their� 
duties both during and between sessions, their compensation in� 
most states is now much too low. Likewise the pay of legislative� 
leaders, faced with even greater demands on their time in most juris�
dictions is notably out of line. Flat salaries rather than a per� 
diem allowance should be paid. Salary and reimbursement of necessary� 
expenses should be provided in amounts'. sufficient to permit and en�
courage competent persons to undertake growingly important and time�
consuming legislative duties. Actual amounts of salary and expense� 
money should be provided by statute rather than specified in the� 
constitution."� 

Comments to the latest edition of the Model State Constitution deplore freezing 
salary and compensation details in constitutional provisions and reflect virtual 
unanimity on this point in the literature of constitutional revision. Such an 
obstacle is fortunately absent from the Ohio Constitution. Section 4.07 of the 
Model State Constitution, like the Constitutions of RawaU (Art. III, sec. 10), 
Illinois (Art. IV, sec. 11), Maine (Art. IV, Part Third, sec. 7), New York (Art. 
III, sec. 6), California (Art. 4, sec. 4) and Virginia (Art. IV, sec. 5) would 
provide that legislators receive salary and allowances as designated by law. 

The proposed amendment of section 31 removes the obsolete prohibition against 
"allowance" and the archaic and ambiguous restriction on "perquisites". The 
removal of rest£ictions on "payment of postage" conforms the law to practice. 

The revised section would permit allowances but prohibit their unrestricted 
use by requirine such allowances to meet a "reasonable and necessary" test. The 
term "salary" replaces "compensation" because ofthe Supreme Court's characterization 
of mileage as compensation under the uncertain rationale of Harbaae v. ferguson 

altd irs holding that "'room and board" constitutes compensation in'~oyd v. Tracy. 
"Salary" is a less ambiguous term. Adfdlitional payments in the form of allowances 
for travel or other outlays would be related to expenses incurred. The prohibition 
against change during term has been reworded to take into account the differing 
term in House and Senate. 




