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Ohio Constitutional Revision Commission
Elections and Suffrage Committee
July 23, 1974

Summary

The Elections and Suffrage Committee met on July 23 at 9:30 a.m. in the Com-
mission offices in the Neil House. Present were committee chairman Katie Sowle,
Richard Carter and Senator Robert Corts. Roy Nichols attended, representing the
Secretary of State's office, and Edith Hilliker represented the League of Women
Voters., Staff members present were Ann Eriksson, Director, and Brenda Avey.

Mrs. Eriksson explained the recent Ohio Supreme Court decision regarding the
use of voting machines in general elections, and the need, in the view of the Sec-
retary of State, to attempt to move the committee's proposed language for ballot
rotation through the legislature quickly.

Mrs. Eriksson: The Secretary of State's office would like to have the Constitutional
Revision Commission's support in this effort. Roy Nichols is coming to try to present
their position., A problem with that is that the Commission did not react favorably
to making a special effort on the bedsheet ballot proposal. So it depends upon whether
you are convinced of the necessity to convince the commission of the necessity to
give this section priority. Putting it on the ballot even in November isn't going

to solve the problem, because the November ballot is still going to be controlled by
the court decision., The Secretary hopes that having the General Assembly act on it
will assure bo:rds of elections that there is relief coming, and that they only need
to make special effort for this November election and that they don't have to buy a
lot of new machines. Now, they may do it by combining precincts temporarily - that's
one possibility. Where you have two precincts, each with one machine, you could con-
ceivably combine those two precincts. You're still going to have a lot of problems,
but you could do this., So, for this November, there may be temporary solutions, if
the boards of elections can see that ultimately the voters are going to be asked to
vote on a constitutional amendment which will enable different kinds of legislation.
The Secretary of State originally wanted rotation by precincts, but this committee
rejected that as having inherently unfair aspects, and that of course is what the
court was recognizing. In addition, you wanted to avoid being that specific. But
there could be other ways of doing it without this rigid rule of at least an even
number of machines. And, of course, it's inherently unfair this way if you have an
odd number of candidates for any position, having an even number of machines doesn't
solve that problem.

Mr. Carter: The thing that scares me most about this Supreme Court decision is the
question of each succeeding elector must be directed to a machine different from the
machine utilized by the preceding voter. I wonder if they have any concept of what
that's going to do. Because, you have some people taking 15 minutes at a machine.
And that means that you can't by-pass him. In my precinct there are two machines,
and if you have this situation, the line will just back up out to the street.

Mrs. Eriksson: And voters would not understand why they had to stand in a long line
when there was a short line.

Mr, Carter: Or when there was a machine empty. There would be chaos. -

Mrs. Eriksson: But the real problem is that there are not the machines available
now in any event.
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Mr. Carter: We must remember that the Commission is an arm of the legislature, an
advisory group to the legislature, and if the legislative members would feel that

we should push this matter, then I think it would be very appropriate to have the
Commission take it up as a special item. Senator Corts, would you be in favor of that?

Sen. Corts: Absolutely.

Mr. Carter: Okay, do you think you could be of some help in talking to the other
legislative members as you get a chance on this?

Sen, Corts: I could do that.

Mr. Carter: With thaot backing, it's proper for the chair to take the position that
the matter is of such importance to the legislature that they would like to have us
give this item special treatment,

Mr. Nichols: Some of the boards of elections are in a state of near panic on this
thing. We're getting calls from all over the state. Some boards are talking about
asking the Supreme Court to stay the execution of its judgment, but I don't know if
that's a practical suggestion to make, I don't know if there is any way that they
can suspend the operation of a section of the constitution, but they're grasping at
straws - anything to avoid having to purchase such a tremendous quantity of machines.
Automatic machines run over $2000 per machine., So, if you have a county that has to
buy 300 additional machines, such as Franklin County, or 1100 as in Cuyahoga County,
you can see why they're in a state of panic. Right after the suit was filed in 1972,
we began work on a proposed constitutional amendment to anticipate the fact that the
suit might be successful because the language of the constitution did tend to favor
‘the plaintiff. We anticipated that the Supreme Court might even say that the use of
machines 1s unconstitutional., In February of 1973, Mr. Brown asked the General As-
sembly to consider this amendment, and on several occasions he asked that the matter
be pursued. As he is fond of saying, sometimes the dam has to break before anyone
really realizes that there is a problem, and that came with the court decision. He
felt that perhaps the court was waiting to see what action would take place before
rendering the decision, hoping that an amendment would come about tha t would make
the decision unnecessary. The boards are faced with a major problem. If they don't
want to buy the machines, then they have to convert some of their precincts to paper
ballots, which will involve some expenditure but not as much as the purchase of ad-
ditional machines. The decision applies to a general election, but not a primary.
The problem will be with us this November no matter what we do - even if we get the
issue on the November ballot, that would still not eliminate the fact that we're
stuck with the decision for this election and we will have to make some kind of
adjustment to meet it, Right now, Mr. Brown is contemplating asking the General As-
sembly to possibly reimburse the counties for some of the costs. He does feel

that, if possible, the matter should be put on the ballot this November. And if
it's not...

Mr. Carter: Next June would still do the job. That would havée the same practical
effect as passing it in November. The only thing is that you'd have more assurance
if the people knew it was in the works,

Mr. Nichols: Yes. The decision doesn't apply to the primary. The only difference
is that if a resolution were passed this summer, a lot of boards might decide to
hold off on purchasing all of the extra machines, and wait to see what the voters
. decide, and will have a temporary solution., If they don't have any hopes that there
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is goiny to be a solution, they might decide that the thing is going to be permanent
and they might as well go ahead and buy the machines. And then if you have a reversal
later, you've bought a lot of equipment that you don't need.

Mr. Carter asked Mr. Nichols to attend the Commission meeting in the afternoon to
answer questions,

Mr. Carter: Let's see what we can do to move expeditiously on this matter. I re-
viewed this last night, the language, the Supreme Court decision, the write-up and

so forth. Really the reason for this is to prevent an abuse of the elective process,
such as, like in California always having the incumbents' names first. Any election
has elements of chance in it. So I think really what the objective of this is, as
far as I'm concerned, 1s to prevent a priori rigging of the election process to favor
a candidate. I don't think that it's feasible to have perfect rotation. And further-
more, I don't think it's all that important to try and make it that perfect. Where
you run for office, you've got many more things that are a lot more chancy then where
your name might be ending up on the ballot, provided that it couldn't be decided in
advance that someone was going to have an advantage. This is just one of the many
elements of chance that are involved in running for office.

Mr. Nichols: One of the ironies, I think, is that the constitution requires the near
perfect rotation in a general election but not in a primary. A primary is far more
likely to have a multiplicity of candidates. For example, at the last primary, the
Democratic Party had 11 candidates for lieutenant governor and I would think that
rotation would make a far more difference in that kind of a race than it would in

a general election.

Mr. Carter: Why is it limited to a general election?
Mr. Nichols: I have no idea.

Sen, Corts: My guess would be that people who vote in a primary ordinarily go to

the primary to vote for a particular candidate or they're party people who know what's
involved, whereas, people who vote in a general election want to vote for president,
or they may want to vote for senator, but the rest of the things on the ballot they
don't know much about. I think the placement of the name on the ballot, under those
circumstances, means a lot. We had this come up in the Senate last year, where one

of the Senators had his name first on the ballot almost 1007 in one county, and the
Supreme Court took evidence on that and they had experts who apparently know something
about it who testified that indeed it does make a difference whose name appears, at
least when there are two names. Maybe when there are 9 or 10 or 100 names, it may
not make such a difference, but where there are two names, it does make quite a dif-
ference.

Mr. Carter: Why shouldn't it apply to a special election, or a primary election?
Mrs. Eriksson: I don't know why the section applies only to a general election ex-
cept that the constitution does not and traditionally has not, dealt with primary
elections very much. Primary elections were a newcomer to the scene and only sec-

tion 7, the bedsheet ballot section, dealt with primary elections.

Sen. Corts: It used to be done by caucus until about 10 years ago, and I think
there are some places that still nominate by caucus.
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Mrs. Eriksson: There are some elections for which there is no primary, such as town-
ship trustees and small municipalities.

Mr, Nichols: The portion of the decision that's really mind-boggling is that if you
have three or more candidates, then your rotation would not only have to take place
within the precinct, but from one precinct to another. And that's going to make it
almost impossible to use the solution of machines in one precinct and paper ballots
in the next, because in paper ballot precincts, you rotate by ballot. How can you
possibly have rotation from one precinct to another unless you were to use mechanical
devices in every precinct?

Mr, Carter: Are we going to reconsider section 2a before we resubmit it to the Com-
mission this afternoon?

Mrs. Eriksson: You might consider changing the word "possible'" to 'practical".

Mr. Carter: First, I want to consider whether we should not drop '"general'", Make it
apply to any election. Is there any reason to limit that to a general election par-
ticularly since the constitution is liberalizing the things that can be put on at

a special election, like the referendum?

Mr. Nichols: In a primary, you have such a large number of candidates in some con~
tests. In order to arrive at the lowest common denominator for ballot variatioms,
you're coming up with a much larger variety of printing. For example, in a general
election you would have to have two candidacies or three, in which case six would

be your lowest common denominator and you would need six different ballot formats in
order to arrive at your perfect rotation,

Mr. Carter: But if we eliminate perfect rotation that's no longer a problem, if we
were to take the position, which I think we are, that what you have to do is do the
best you can, practically, to avoid giving any candidate a preferential treatment.
And why should we limit it just to general elections?

Mr. Nichols: I think that even with language that would suggest that you have to do
the best you can that a court that is presented with a case would still be prone to
say that if the rotation was less than it could have been that it's defective.

Mr. Carter: Then let's drop this question until we've discussed the rest of it and
then come back to it after we see what we're going to do with the rest of it. I
really have a question whether we should limit it to general elections.

Mr, Nichols: Any election on issues is a special election even if it's held on the
same day as the general election.

Sen. Corts: If you put this én next June's ballot, that would be a special election,
too, because many areas do not have primaries.

Mr, Nichols: The primary itself is not the special election., The primary is the elec-
tion at which candidates are nominated and a special election may be held at the same
time.

Mr. Carter: The committee has already agreed as I understand to drop these changes
in the parenthetical phrase. 1 agree with that,
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Mrs. Eriksson: Especially if the section is going to go on ahead of the rest of the
Commission's recommendations, since those changes relate to other proposals.

Mr. Carter: I was very concerned in reading the Supreme Court decision, in context
with our phrase ''wherever possible'. I felt that they might go back and use the

same kind of tortured reasoning to come up with their legislating as to how elections
are going to be held, and I think it's a terrible mistake for a court to try and do
that. There's no opportunity for the public to be heard and once it's done it's

bad. So I think '"wherever possible'" is too strong, since that is the word in the
present constitution. I suggest, and I seem to recall we discussed this before, the
phrase '"to the extent practical" rather than '"wherever possible'.

Mrs. Eriksson: Or you could just use the word "if'"., Maybe '"to the extent" is a
little stronger.

Mr, Carter: I want to weaken it as much as I can. And the other thought that occurred
to me, can we drop that phrase entirely, or does that make it even stronger?

Mrs. Eriksson: That depends upon the construction of ''reasonably equal treatment" and
I have a feeling that that might strengthen it rather than weaken it if you drop the
phrase altogether.

Mrs. Sowle: The important part of that sentence is "appropriate to the voting method
used". As long as the court is reading that part of the sentence as conditioning

the rest of it I think it's alright. In fact, I wondered if "wherever possible'" is

a problem in light of the words "appropriate to the voting method used".

Mr. Carter and Mr. Nichols both expressed concern.

Mrs. Eriksson: That's the language of the present constitution - '"possible".

Mrs. Sowle: What's the difference between the word 'practical' and "practicable"?

Mrs. Eriksson: 1 prefer practical to practicable, because if they both mean the same
thing I prefer to use the simpler word.

Mrs. Sowle: Then "if practical".

Sen. Corts: Something seems to me to further confuse the matter. It seems to me
that "wherever possible" is in the wrong place.

Mr. Carter: Yes, I was just coming to that same point.

Sen. Corts: You're talking about where the rotation is possible, not where equal
treatment is possible. We should always give reasonably equal treatment but maybe
it doesn't have to be done by rotation. "shall give each candidate reasonably equal
treatment by rotation, wherever possible..."something like that,

Mr. Carter: Here's what I was going to suggest very similar to that. '"...reasonably
equal treatment by rotation or other comparable techniques practical and appropriate
to the voting method used."

Mr, Nichols: T would just take out the '"wherever possible" altogether, I think: Give

each candidate reasonably equal treatment by rotation or other comparable techniques
appropriate.
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Mr. Carter: I'm afraid that taking out "wherever possible” might strengthen it.

Mr, Nichols: If you say, "by rotation or other comparable techniques" you're presen-
ting the possibility of an option other than rotation, and that's what you're seeking
to achieve.

Mr, Carter: But on the other hand, the court might argue that reasonably equal
means that the same kind of reasoning that they applied in this thing. How about
“"reasonably equal and practical'?

Sen. Corts: It should be equal in every case, not just where it's practical. The
treatment has to be equal. Now where you get that equal treatment is another matter.
You may get it by rotation, you may get it by some other method, but it's the treatment
that has to be equal, and I would think that's what the Supreme Court held.

Mrs. Sowle: Yes, it certainly was.

Mrs. Eriksson: Well, in that case, maybe this could say, 'by rotation or other com-
parable techniques practical and appropriate to the voting method used".

Mrs. Sowle: "If practical" makes it very clear that you can give a higher rank of
priority to practicality than to absolute equality.

"Mrs. Eriksson: Where would you put "practical' = after '"rotation"?
Mr. Carter: I still like "to the extent practical". "If'" means to me that if it's
not practical, you don't have to have any rotation, and that I don't think is what we
waat to do. "...rotation or other comparable techniques to the extent practical..."
or "appropriate and to the extent practical.,."
Mrs. Avey: Why isn't practical contained in "reasonably equal”? When you talk about
reasonably equal treatment, doesn't that imply practical? If it's not practical,
then it's not reasonable, and vice versa, I think.

Mr. Nichols: Why not "the names of all candidates shall be alternated on the ballot
in the manner provided by law'"? Just leave it wide open and handle it by statute.

Mr., Carter: Then you're faced with the California situation,

Mr. Nichols: I don't think you can put the same candidate's name at the top in every
instance as long as they have to provide for some kind of alternation of names.

Mrs. Eriksson: But on a voting machine you can't have alternation of names so what
you're doing is alternating by machine or by precinct or however.

Mr. Nichols: We'd like to see the general assembly have the flexibility to decide
by statute whether to permit rotation by precinct, rotation by machines, rotation by
ballot, or combinations,

Mr. Carter: But this mandates that they are required to give reasonably equal treat-
ment.

Sen, Corts: What does your present resolution provide?
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Mr, Nichols: We provided the Commission with two variations, and variation 'a' was
the one provided to the General Assembly,

Mrs. Eriksson: And that provided in the constitution for rotation by precinct, and
this committee rejected that because they felt that that was too confining.

Mr. Nichols: The other would have removed the reference to rotation from the con-
stitution and delegated the authority completely to the General Assembly to provide
by law for the method of alternating candidates' names on the ballot. We prefer
variation 'b'.

Mrs. Sowle: I still like "to the extent practical.
Mr. Carter: Replacing 'wherever possible'.

Mrs. Sowle: Yes, and how about its insertion after ''reasonably equal treatment".
"reasonably equal treatment, to the extent practical, by rotation or other comparable
techniques appropriate to the voting method used."

Mrs. Eriksson: But then you're back to Senator Corts' point that you do want to
provide reasonably equal treatment for everybody. The only question is whether it's
practical to do it by rotation or some other method.

Sen. Corts: 1I'd put that phrase after '"techniques".

Mrs. Sowle: I see. Well then, how about "other comparable techniques to the extent
practical and appropriate to the voting method used"?

Sen. Corts: That sounds good.
It was so agreed.

Mrs., Eriksson: Then it will read, "The general assembly shall provide by law the
means by which ballots shall give each candidate reasonably equal treatment by
rotation or other comparable techniques to the extent practical and appropriate to
the voting method used."

Mr. Nichols agreed.

Mrs. Eriksson: 1If we pull this out and make it a special report to the General As-
sembly then it will stay as section 2a. We can't change it to section 3 because it
won't be tied in with the repeal of section 3.

Mr. Carter: Now we are coming back to my question of general elections.

Mrs. Sowle: 1 was going to raise the question on that. Is there some fundamental
reason why the laws have not addressed themselves to the primary? 1Is it that the
parties control the primaries, and not the state?

Mr. Nichols: As a practical matter, rotation does occur in the primary. The only
difference is that we've always advised the boards, don't be overly concerned if your
rotation doesn't balance out as perfectly as you try to get it in a general election.
Rotation still occurs. You don't go to the expense of making sure that you have
really arrived at the lowest common denominator and have all of the possible varie-
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Mr. Carter: This is a big change, though. We're leaving it up to the legislature.
They no longer have to be concerned about the attempt for perfect rotation. Is it
not also true, we're talking about three types of elections: primary, general and
special elections.

Sen. Corts: You don't ordinarily have candidates at a special election.

Mr. Nichols: Except in a congressional vacancy. You have a special election for
candidates in that case.

Mr. Carter: Again, I go back to my example of the charter commission,
Sen, Corts: Well, this deals only with candidates.

Mr. Carter: The typical thing is that you have the candidates on the ballot the same
time the question is on the ballot. As I recall, you have 15. And if you have 27
candidates there ought to be some reasonable opportunity rather than listing them
in:alphabetical order.

Mr. Nichols: If you want to strike the word 'general' I don't think that we would
have any objection because it's not really inserting a new provision in the consti-
tution but it's giving the general assembly greater latitude on what they will be
permitted to do by statute. If the general assembly chooses to establish the same
requirement for general elections and for primaries and special elections, or if
they choose to handle them differently, they will have the latitude to make that
determination.

Mrs. Sowle: If we strike '"general" then what does it cover?
Mr. Carter: All elections.

Mrs, Eriksson: There are three kinds of elections: general, special and primary.
Mrs., Sowle: Are they all statewide?
Mrs. Eriksson: No. A local election is basically a special election.

Mr. Carter: 1'd like to see you strike that word unless anyone has a reason to
keep it.

Mr. Nichols: The Code does use several different terms, and does define several dif-
ferent kinds of elections: regular state election; regular municipal election, And
for some reason there is not uniformity of language in all of the Code sections, and
so the Code does define what is meant by each one, But when you cross-reference them
it comes down to primary, general and special.

Mrs. Sowle: Is "election" by itself too broad? .

3
Mrs. Eriksson: No, not if you know what it means. It would include the charter
elections and elections of charter candidates.

_ Mr. Nichols: Yes, it's talking about the election of candidates because that's the
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subject matter of the sentence.

Mrs. Eriksson: And except for the charters and the special elections to fill a
congressional vacancy, most candidates are nominated at primaries and elected at
general elections.,

Mr. Nichols: The question you raised about why primaries were treated differently,
one other thought occurs to me as to why they are not included in this provision.

In a presidential primary when you are selecting convention delegates you have the
possibility of a large number of candidates running at-large and within each district,
and if you have a half a dozen different presidential candidates on the ballot, as

we had in the democratic ballot in 1972, it gives you a fantastic number of varieties
of the ballot that you have to come up with, if you had to have perfect rotation in

a primary.

Mr. Carter: We're talking that out. Really what we're mandating is reasonably
equal treatment in the constitution.

Mr, Nichols: If we had needed that kind of rotation in the 1972 primary, it would
have been impossible to live with.

Mrs. Sowle: But you did have some rotation.

Mr. Nichols: There was some rota:ion. I'm not sure to what extent it occurred on
the delegate listing.

(Mr. Carter looked up "feasible" in the dictionary as an alternative to '"practical"
but decided to keep "practical")

Mrs. Sowle: What is the heading of this article? One reason I worry about "election"
without a modifier is, for example, would there be any possibility of that being
interpreted to apply to corporations, or something outside of governmental elections?

Mr. Nichols: The heading of the section is not part of the constitution, that's just
something put on by the printer. But I can't imagine a court construing that to be
something other than a governmental election.

Mr. Carter: You can straighten it out if there is any question by saying'the names
of any candidate for public office..."

Mrs. Sowle: Do you think it would be a good idea to put the word "public" in that
first sentence?

Mrs. Eriksson: If you say that that's a possible interpretation of this section,
then how about section 2?

Mrs. Sowle: "All elections shall be by ballot."

Mrs. Eriksson: I think you have to assume that the constitutional article deals
only with public office.

Mr. Carter: It does. It says "Article V., Elective Franchise" and it's all talking
about public elections. So I don't think there would be any problem on it.
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Mr. Nichols: Have you decided to strike the word '"general''?

Mrs. Sowle: Yes. One thing that occurs to me is that we might create an issue about
whether it ought to apply to these other elections that would divert attention from
the basic point.

‘Mr. Carter: Let's submit it to the Commission and see what reactions we get.

Mr. Nichols: We don't advocate dropping the word '"general" but we were more concerned
with the later changes than that one, and would not oppose that decision.

Section 2a was agreed to.

Mrs. Sowle: Let us look at the other matters. We agreed that the bill of fights
approach might be very difficult and it might actually restrict the franchise.

Mr. Carter: 1 agree.

Mrs. Sowle: There are two language changes we have to look at in the initiative and
referendum report. "Every petition shall contain a statement to the effect that any
falsification is subject to penalties as prescribed by law'". And this just puts in
the constitution what is presently prescribed by statute. It makes it clear that

we intended no repeal of that statute,

Mr. Nichols: This is just a general requirement.

Mr. Carter: Could I come back to section 7 of Article V? We had a vote, Bob, before
you came on the Commission, of 17 in favor, and 3 opposing change in section 7. My
question is whether or not we should resubmit the committée recommendation as part

of Article V. I think we had rather overwhelming support for the thing, but we just
didn't get enough people voting on it. Section 7 concerned the bedsheet ballot -
election of delegates to national political party conventions.

The committee agreed that since there was no possibility of getting it on the ballot
in November, it could be " resubmitted after the Democratic mini-convention this December.

Mrs. Sowle: When we vote on recommendations to the general assembly we need 2/3. When
we vote on amendments to the committee proposals, it's just those present at the
meeting who vote on the amendment. Perhaps when the proposal goes out to the whole
commission by mail, maybe we could present alternatives., It seems to me rather un-
fortunate that a bare quorum can change a committee recommendation that has been worked
on for quite a while and perhaps that should be voted on by the full membership.

Mr. Carter: That's a good thought.
Mrs. Sowle: We're back to initiative and referendum and the new language.

Mr. Nichols: This new language, I think, was in response to the objections I raised
at the last Commission meeting to the word ''conclusively".

It was so agreed. |

Mrs, Sowle: The second initiative and referendum thing we have to discuss is this:
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"The secfetary of state shall cause to be placed on the ballot the caption and the
ballot language prepared by the ballot board for each proposal contained in a pro-
perly certified petition filed with not less than the required number of signatures.
The petition and signatures shall be presumed to be in all respects sufficient,
unless not later than seventy-five days before the election, the petition is proved
to be invalid or the signatures insufficient or an action challenging the validity
of the petition or one or more signatures is pending, which action was begun not
later than one hundred days before the election. No proposal voted on by the elec-
tors shall be held unconstitutional or void after the election because of an insuf-
ficiency of valid signatures or an invalid petition."

Mr. Nichols: We were worried that the word 'conclusively" might do two things: one,
invalidate the checking process; and, two, prevent a judicial challenge, and this
accounts for both of those and we think the change in wording overcomes the objection
entirely.

Mrs. Sowle: I don't think that could be any clearer.

Mr. Nichols: And it does specify a deadline for bringing a challenge which is con-
sistent with the kind of change we made on a challenge to the ballot language on
issue #3.

Sen, Corts: I'm inclined to find some objection to the last phrase ''or an invalid
petition". If you're talking about an invalid petition which is invalid merely be-
cause of an insufficiency of valid signatures, that's one thing. But if you're going
to take in the whole realm of possibly invalid petitions... Suppose you don't have all
of the required language in there - maybe you have a referendum petition when you mean
an initiative petitionm.

Mr, Nichols: I think the point here is that the challenge would have to be brought
within the specified time period and that if you don't bring the challenge until
after the election, you're too late..

Sen. Corts: With respect to the validity of signatures, I go along with that, but with
respect to all possible defects, I'm not so sure.

Mrs. Sowle: I think the theory that we have discussed before on the timing of a chal-
lenge for any reason is that, once the voters of the state have voted and approved it,
it cannot be challenged after the election for some reason which could have been
discovered before the election. Because the voters of the state have expressed them-
selves,

Sen., Corts: I would agree with the procedural aspects, and maybe to include the val-
idity of signatures, which may not be procedural, but substantive defects in the
petition I think should always be challenged both before or after elections. If

you would strike "or invalid petition'", I wouldn't see that that would defeat what

we are trying to do.

Mr, Nichols: You mean, stop after '"signatures'.
Mr, Carter: Does the petition have any relevance once the matter is on the ballot

and approved by the voters? What's on the petition doesn't mean anything at that
point. The purpose 'of the petition is to get something on the ballot. So that once
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it is on the ballot and approved by the voters, the fact that the petition was invalid
is no longer relevant.

Mr. Nichols: Senator Corts raised the possibility that something might be identified as ®
a referendum when an initiative is intended. I have difficulty imagining that if some-
one drafted it that improperly, it would ever get to the ballot,

Mr. Carter: The reason for that is that the voters aren't voting on the petition
matter. They're voting on what was on the ballot.

Mrs. Sowle: They're voting on the substance of the issue at that point.

Sen. Corts: I'm not sure that my point is well taken. Suppose it may have gotten on
the ballot improperly?

Mr. Carter: Even if that's so, that doesn't bother me because the voters are voting on o
what they see on the ballot.

Mr. Nichols: What about the situation they had in 1973 where an issue was scheduled for
the May ballot as one issue and the court said that the quesiion had to be divided be-
cause the question really dealt with two separate issues, and so they were separated

into questions 5 and 5a. But supposing the election already took place, and then a ®
voter said he didn't realize until he showed up to vote that there were really two
questions there and he didn't have the opportunity to voice his support on one and his
opposition to the other and he wants to challenge it saying this should have been sub-
mitted as two questions.

Mr. Carter: That doesn't have anything to do with the petition. ()

Sen., Corts: Yes it does, it should have been two petitions instead of one. It seems to
me you're getting at the question only of signatures in this proposed amendment and if
that's all you want then you don't need that last phrase.

Mr. Carter: The ballot board would have the right to split it up and put it on the ]
ballot anyway they wanted to, within reason, would they not?

Mr. Nichols: They would have the right to draft a summary. I don't think they would
have the latitude to split the question on their own.

Mrs. Sowle: How would that question be resolved under the current provision? ¢

Mr. Nichols: I could not cite you a precedent for whatever happening, but it seems

to me that a person could file a suit to have the election set aside on the grounds
that the question had been improperly submitted as one question when there were two
issues, and I don't think that there is ever an instance where that has happened, but

I see no reason why it couldn't happen under the present constitution. If the petition
was 1invalid in some other respect, such as submitting two or more questions instead of
one, that you would not want to preclude setting the election aside on something that
basic,

Mrs. Sowle: Take the petition that proposes an amendment to the constitution that has
two questions. The petition is circulated; it comes to the secretary of state's office, @
you are figuring out how to put it on the ballot. Even if the petition didn't have it
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in two parts, don't you just divide it into two parts for the ballot?
Mr. Nichols: We don't divide it into two separate ballot questions, no.
Mrs., Sowle: You put it on the ballot just as it appeared on the petition?

Mr. Nichols: Yes. We don't divide the resolution into two questions unless the resolu-
tion says that the question shall be submitted in such a way.....This happened for example
with one of the issues that was on the ballot last fall or this past spring, but one of
the resolutions passed by the general assembly said that the question had to be presen-
ted in a manner that the voters could vote separately on the amendment to section 20a

and the question on section 31. And the resolution specifically provided that they could
vote separately on the two questions. But the resolution provided specifically that

they had to be submitted as two questions and that's why we did it that way.

Mr. Carter: What is the present language?

Mrs. Avey: It says in Article II, section lg, "No law or amendment to the constitution
submitted to the electors by initiative and supplementary petition and receiving an
affirmative majority of the votes cast thereon, shall be held uncomstitutional or void
on account of the insufficiency of the petitions by which such submission of the same
was procured; nor shall the rejection of any law submitted by referendum petition be
held invalid for such insufficiency.'’

Mr. Nichols: 1Is it your objective to prevent a challenge after the election for any
cause whatsoever?

Mrs, Sowle: That was our intention, as was my understanding.

Mr. Carter: Why don't we pick up the same language that we have now, and say after the
election because of an insufficiency of the petition.

Mrs. Avey: Craig Aalyson said that he was bothered by the present language.

Mr. Nichols: I think the present language is wvague. This new wording makes it clear
that you have two things you're talking about - the signatures and the petition itself.
The present language is a little fuzzy. You don't know, when it says "insufficiency

of the petition" you don't know whether that means insufficiency of signatures or some
defect in the petition itself and how it's presented. So your new language is certainly
more explicit than that of the present constitution.

Mr. Carter: 1 guess the question that we're talking about is after the voters have
approved something, do you want the court to have the right to say that the election
is void?

Mr. Nichols: 1If it was presented in a way that made it impossible for the voters te
express their will separately on each of the questions presented, it would seem to me
that there is a valid reason why the court ought to set the election asilde and require
that if it is to be submitted to the voters, it be submitted as separate questions.

Mr. Carter: I think I disagree with that. I think I would take the position that the
question should be raised before it gets on the ballot.

Mr. Nichols: I wouldn't want to be construed as speaking for the office because I
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certainly don't know whether this makes any difference to Mr. Brown or not and I suspect
that this would not be a point on which he would decide to support or oppose a €ommission
recommendation. I think this would be a matter that he would say was in the discretion
of the Commission and I don't think he would have any particular objection either way.

Mr. Carter: We faced the same problem when we were talking about legislatively initia-
ted amendments, and at that time we faced the question and said in essence that once
the voters have spoken it ought to be closed at that point,

Mr. Nichols: That was dealing with the ballot question. We're not talking about a
defect in the wording of the ballot question, explanation, or arguments.

It was agreed to accept the language as drafted, since any question of two amendments
can be raised before the election.

Mrs. Sowle: We can start on the corporation memo now., Shall we start with:.section 1?
The memorandum secems to me to be fairly persuasive that it is an important provision,

Mr. Carter: I'm not sure it deserves a separate section though, because it seems to
me it's covered in section 2.

Mrs. Sowle: 'No special act conferring corporate powers.,."

Mr. Carter: If you look at section 2, "Corporations may be formed only under general
laws". We've done the same thing.

Mrs. Sowle: Are they two different things? Section 2 says corporations may be formed
under general laws...

Mr. Carter: And I would add the word "only'".

Mrs. Sowle: And section 1 says conferring corporate powers, so section 1 has been
interpreted to apply to other than just the formation of the corporation.

Mr. Carter: Yes, good point,

Mrs. Sowle: Alteration of the corporate powers is under section 1 as well, and formation
is a little narrower. The judicial interpretation of section 1 talks about interpretation
of changes in corporate powers, even the changes in the city limits in Cincinnati have
been covered as well,

Mr. Carter: I don't know as it's important enough. I think it will depend a little bit
on what we have in the way of discussion of some of the other provisions in this. But
it almost seems to me that we could put all of the things we wanted in just a couple

of sentences of the whole darn article, and if so, it would seem to me that one section
could do the whole thing. One of the things I thought of is that there's quite a bit

of confusion in my mind, and I see the courts have wrestled with this a little bit, as
to what is a corporation? You know, does it apply to private or public corporations,
and municipal corporations, and that sort of thing.

Mrs. Sowle: It has been interpreted to apply to both.

Mr. Carter: I don't know how much you're familiar with corporations, but it's one of
__ the greatest inventions of mankind. It's relatively recent, because before 1800 I
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don't think there were any corporations. About that time, the very early 1800's, the
concept of an inanimate entity that has substance to itself and yet isn't associated
with any people was a marvelous concept.

Mrs. Sowle: I did work on the American Bar Foundation Study of the Model Corporation
Act, and it's a very interesting area., There is background in this memorandum that I
thought was interesting. The great debates about whether corporations were too much
of a threat. I was interested in the discussion in the memorandum of the general
provisions prohibiting the enactment of special legislation aside from corporations
the more general provision. The Ohio law is not very broad.

Mr. Carter: Yes, that's in this discussion under section 1,

Mrs. Sowle: 1If that were changed, section 1 of the corporation provision would not
matter as much. What committee had Article I1?

Mrs. Avey: I think it was the Legislative - Executive Committee,

Mrs. Sowle: Did they look at Article II, section 26? I imagine that that's something
where we just ought to leave well enough alone. There's probably a long history of
interpretation of that section, but apparently that was not considered to take care of
the special acts for corporations. Let's go on to section 2. It provides for the
alteration or repeal of corporation laws and apparently there was a need to do that, a
need to make that provision because of the Dartmouth College case. 1Is there any partic-
ular difficulty with that section?

Mr. Carter: I don't think so. It seems to me that the plenary powers of the legislature
would have all of that right if it were not so stated. I'm not really sure why it was
stated.

Mrs, Sowle: It was to meet specific problems of the time.

Mrs. Avey: It says in the memorandum thet they were added to enable the legislature

to enact laws regulating corporate and commercial transactions because at the 1912 con-
vention.some doubt existed as to whether the legislature had this authority.

Mr. Carter: 1 have no objection to it.

Mrs. Sowle: Section 3 concerns the liability of stockholders and that does not seem
to present problems. And then the banking provision.

Mr. Carter: Again, I don't think it's necessary.

Mrs. Sowle: Do you think it's legislative material?

Mr, Carter: Yes. The only thing that is not legislative material is that there 1is a
prohibition against any liability other than unpaid stock. That's a limitation on what
the legislature can do. I don't have much of a problem with section 3. Again, I'm not
sure if you were starting from scratch whether you would put it in. Section 4 is clearly
unnecessary but, again...

Mrs. Sowle: To make the property of corporations subject to taxationm.

Mr. Carter: I don't think that's at all necessary, but on the other hand, I can just
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see the problems if you try to put it on the ballot to take it out.

Mrs. Sowle: 1It's to prevent corporate exemptions, which would not be a current issue
but was at one time,.

Mr., Carter: It's obsolete. There's a lot of superfluous material. 1Is it worth it to
try and shorten the constitution? I don't see any problems with these provisions. So
it's kind of a clean-up matter, and is it worth the effort? Section 5 - there's no
reason why that can't be left in. Again, I think that's statutory material,

Mrs. Sowle: These are all outgrowths of particular abuses or problems, 19th century
problems that are not getting in anybody's way.

Mr. Carter: Section 7, I think, is a limitation. Basically, the discussion says, the
purpose of that is to eliminate state banks from issuing money. It's been interpreted
that way and it's not relevant today.

Mrs. Sowle: Because of the tax clause?

Mr. Carter: Back in the 1800's, before we had the federal currency and the federal
reserve system and all of those things, and before we had national currency, you may
recall, banks used to issue their own paper money, it was in circulation all over, and
banks promised to pay - it became legal tender, that is, it became accepted tender.
But can you imagine a bank trying to issue currency today? 1It's just not conceivable.
And so that one I feel is completely obsolete,

Mrs. Sowle: Is this causing anybody any trouble?

Mr. Carter: The only way that I can see that it might is by putting some restriction
on the legislation, so that we're relying on court interpretation of what it meant,

Mrs. Sowle: Of the words "banking powers'" as just meaning issuance of money.

Mr. Carter: Yes, and it seems to me it might present some cloud over the acts of the
general assembly with respect to banking matters generally and to me this 1s something
the general assembly should have the power to do.

Mrs. Sowle: Oh yes.

Mr. Carter: And to have a constitutional question to submit acts of the general
assembly authorizing associations of banking powers to the people is ridiculous.

Mrs. Sowle: Only two other states have a requirement, and the Illinois one was deleted
in its new constitution, ’

Mr. Carter: So that would be my first preference for taking that out, that is clearly
obsolete., Look at that section 4, it probably shouldn't be in the constitution, "The
property of corporations now existing, and hereafter created, shall be forever subject
to taxation the same as property of individuals,” That's completely moot. fBut if you
were to put that on the ballot to repeal it, they would think that then that means that
corporations wouldn't hsve to be taxed. So that it presents a practical problem,
whereas if you're doing a whole new constitution by a convention, then you can get by
with dropping it.
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Mrs. Sowle: There are two other provisions of the constitution that accomplish this
anyway, it says in the memorandum. So section 4 looks like a good candidate for
repeal and section 7. Section 1 probably should remain.

Mr., Carter: The substance of it should remain.
Mrs. Sowle: I'm not so sure about section 2.

Mr. Carter: This is a highly technical area. What I'd like to do is ask some out-
standing corporate law firms in the state, such as Jones, Day, Cockley & Reaves. They
have offered on many occasions to work with us in any areas that they can be of help.
Why don't I take the opportunity of submitting this to them and see of there are any
problems or suggestions they would have in this area.

Mrs Sowle: Another possibility, in addition to that, would be to ask the Ohio State
Bar Association's Corporations Committee to look at it and invite their recommendations.
Some rewriting of sections 1 and 2 might be desirable, with repeal of the rest of it

as the memorandum suggests.

Mr. Carter: 1I'd:simply like to have one section that essentially states what we're
considering, and repeal the rest of it on the basis that it's obsolete material.

Mrs. Sowle: I will take a look at the report that the American Bar Foundation issued
on Model Corporation Acts and see if it says anything about constitutional provisions.

Mr. Carter: I think it's a good idea not to give the legislature the authority for
special acts. You're not only talking about private corporations, that gets into the
local government area. One of the things you've done if you didn't have that in there
is that the legislature could change municipal and school districts and that sort of
thing in Columbus, by by-passing the local interests, and I don't think that's a good
idea. I was interested in the definition of '"special act" in here, which is defined
as '"laws which are temporary and local in operation'". And then there are a couple of
decisions that indicate that it has to be both. You could have a temporary act that's
not special, like the Ohio Turnpike Commission.

Mrs. Sowle: And then it doesn't come under the prohibition.

Mr. Carter: Okay, let's see if we can't get any more information on this one for the
next meeting. I wouldn't be unhappy with just leaving it the way it is.

Mrs. Sowle: It doesn't seem to be getting in anybody's way.
Mr. Carter: Unless there are problems that we're not aware of.

The meeting was adjourned.
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Ohio Constitutional Poevision Cow
Alections and Suffrae' dowaltic:
21 e ’
September 19, 1974

Sunnary

The Electioas end Zuffrage Commiltee met on September 19 at 12:20 p.m. in
the Commission offices in L} Neil House., Prescnt were Commitiee chairmen, Katie
Sowle, members Carter and Wilson, and Ann Erilsson and Brenda avey attended from
the staff. Peg Rosenflcld of the League of icmen Voters and Dale Bring of the Chio
Chamber of Commerce were also present,

naned the meciing with o requast that Mrs. Erilisson summarize the
mate l ontained in Resecarch Study Mo, 3€ on Corporvations.

Mrs. Eriksson explainzd the staff point cf view expregsed in the mewmo that
tho prohibition against incorvporaticn by epacial wct should be rota)ned, end
that sowme provision should cnable the legislcoture to amend corporate lows, and
the present puwovision on thac should be wotainad, Che explainc: that she had
sent a cony of fhe momdranaum ¢ ns, ashing for ihelr commants:
The Seerctary of State, the D of the Denartment of Commurce,
the Ohio State Red Associstion miclites, tie Ohiio Bankers Association,
anl iwo law rg 'mown Lo of coxporate worl, Mrs, Erilsson
swaarized offcer and distribuled lottews
of reply fr : ring.  The Esereta.y
of Stote said momorandva,  The Division of BRuanls
1
&

comms Bh

says that cne of for vet 1 the mewo (Seciion 3)

rohibits double £ sharch o Supc :nt said that banking
laws do permit agsessment of shavenclders Tihe Ohio Ber Association wants to

recain "no lizbilic shareholders" provision in the Congtitution. The Super-
intendent of Donks opencd the question thav the banking statutes might be uncon-
stitutional,

Mrs. Sowle asked wheth:r it would be helpful to get an cpinion from the Attorney

General on the motter, Mrs. Eviksson sald that, in her opinion, the Commission should
not attempt to resolve the question of constitutionality of present laws, but rather
lec the hanks do it 1if the situation ariscs.

fr. Carter: Vhen was thc statute passed?

-

Mr. Wilson: Scction 3 was amended in 1936 to its present form (but superadded
liability provision was removed by amendmen: in 1503). )

Mrs. Sowle: II we remove the provision do we vremove & protection?

Mrs. Eriksson: I don't know, if we remove the constitutional provision, where it's
going to leave the committee.

Mr. Carter: Let's start with section 1 and go through it.

Mrs. Sowle: Se‘tion 1. “The generel assembly shall pass no act conferring cor-

.. porate powers.”

Mr. Carter: Does it refer to municipal corporations as well as private corporations?
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Mrs, Friksson: Yes, but it is redundant (since municipal corporations are covered
in Article XVIII).

Mr. Correr: Should we make tha. clear in the language? That's a substantive
question whether we want to address municipal and private corporations. Are non-
profit corporations formed under the general corporation laws? Are public cor-
porations?

Mrs. Eriksson: The Turnpike Commission is public and non-profit. It is created
by lav ond has corporate puwers conferrnd on it.

Mr, Carter: Is that a special act?
Mrs, Eriksson: No, it is Interpreted as gereral law.

Mr. Carter: Is there any way to phrase it to exclude municipal corporations?
I don't think it belongs in this section.

Mrs. Sowle: 1If it is ambiguous, does it make any difference?

Mr. Carter: If a valid public purpose is involved, the general assembly should
be ensbled to allow it to incorporate. (Used COMSAT as an example).

Mr. Wilson felt that the general assembly could get around this when it was neces-
sary to form COMSAT-Lype groups.

r: Bub that would be relying on a court interpretation of this provision.
the difficult question of modifying 'special'.

Mrs. Eriksson: The state lending credit for a public purpose would take care of the
concept of the public corporation.

Mr, Carter: I'd like to rcmove the reference to municipalities, and, Ann, you're
saying that since municipalities are covered in Article ZVIII, this doesn't hurt
thew. A concept I'd like is something having the effect of '"no special act for
private enterprise" bul maybe thst's opening Pandora's box.

Mrs. Rosenfield: You mean "non-governmental' vs. ''governmental',
Mr. Carter: VYes, organized for non-governmental purposes.

There was further discussion on this question.

Mrs. Sowle:read Section 2. "Corpcrations may be formed under general law; but
all sguenh laws mey, from time to time, be alterad or repealed. Corporations may
be classified, und there may be conferred upon proper boards, commissions or
officers such supervisory and regulatery powers over their organization, business
and issue and sale of stocks and securities, and over thce business and sale of
the stocks and securities of foreign corporations and joint stock cowpanies in
this stute as mey be prescribed by law. Laws may be passed regulating the sale
and conveyance of other pursonal property, whether owned by a corporation, joint
stock company or individual."

22124



- 3.

fr. Wilson: Why is the lust sentence in there? We have laws regulating the sale
and conveyance of personal property, so why is there a constitutional provision
for it?

Mrs. Eriksson: There are many unrelated things in here. I don't think there's
any question of the Ganeral Assembly's power to do this, and that's argument in
favor of repeal. The first part should be retained.

Mr. Carter: It doesn't hurt anything.
Mr. Uilson: Yes.
Mrs. Eriksson: It is misplaced, however,

Mr. Carter: Vhat are joint stock compenies? It says corporations, joint stock
companies, and individuals. How about a change to corporation, partmership, or
individual?

Mrs. Sowle: Maybe it belongs in Section 19 of Article 1 which says private property
shall forever be held inviolate but subservient to the public welfare. If we cut

it loose from this section, wel:have to look at the word "other" which I guess is
there because of stocks and sccurities.,

Mr., Carter; "Corporations may be regulaied by general law" is my suggestion for the
first sentence. I wiithdraw my comment on attempting to change section 1.

Mrs. Sowle: Section 3. 'Dues from private corporations shall be secured by such
means as may be prescribed by law, but in no case shall any stockholder be indiv-
idually lisble otherwise than for the unpaid stock owned by him or her. ¥No cor-
poration not organized under the laws of this state, or of the United States, or
person, partnership or association shall use the word 'bank'", "banker'", or "banking",
or words of similar meaning in any foreifn language as a designation or name under
which such corporation, person, partnership or association sheall submit to inspec-
tion, examination and regulation as may hereafter be provided by the laws of this
state." The Ohio State Bar Association's Corporation Committee wanted to retain

the first sentence of Section 3. :

Mr. Carter: 1 agree.
Mr. Wilson: ‘“Dues" bothers me.
Mrs, Sowle: What does "dues from private corporations'" mean?

Mr. Carter: We can take it out and say we don't know what it means and it is not
relevant today. (All agreed to take it out.) Also, cross out "otherwise',

Mr. Wilson: There are better wording available. For instance, under this language,
if I pledge $5000 to a company, and put down $500, and thc company goes bankrupt,
I am liable for $4500 but not for the $500, so I could ask for the $500 back.

Mrs, Sowle felt that a liability represented something owing and since the $500
was already paid, he couldn't owe it,

All present wanted to retain the concept of no stockholders liability, and repeal
the rest of the section.
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Suzaested possible language - "In no case shall any <toctlolder be individueally
held lieble other than for the unpaid stock subscribed to by him or her,"

Mrs. Sowle read section &, "The property of corporations, now existing or here-
after crcated, shall be forever subject to taxation, the same as the property of
individuals," Could section 4 be repcaled?

Mr, Carter: It would be very difficult because the question is too political. The
section has no effecct but the people would think we were trying to exempt corporations
from taxation,

Mrs. mrilisson: The section is redundant.
The committee agreed to leave section & alome.

Mrs. Sovle: Section 5. "No right of way sh:1ll be appropriated to the use of any
corporation, until full compensation therefor be first pald in money or first
secured by & depogit of money, to the owner, irrespective of any benefit from any
improvement preposed by such corporation; which compensation shiall be ascertained
by a jury of twelve men, in a court of record as shall be prescribed by law." 1Is
secetion 5 covered by the bill of risghts?

on: Mo private corporation can exercise the right of eminent domzin
ecvized by the gencral assembly to do so. Corporations do not derive
tais section, ESection 19 of Article I says: ''Private property shall
cver he held dnvioluie but subservient to the public welfare, When teken in time

of ver or orthar public exigency, iwmperatively requiring its immedicte selzure or
{or the purpos: repaiving roads, which shall be open to the public,
withou. chrrog, n sl Be made to the owner, in money; cnd in all

othesr cagus, where pwivete nroperty shall be taken for public use, a compensstion
: ; ;1&@ in money, or st sacured by o deposit of moncy; aud
1

in fir
cssessed by a jury, without deduction for bencfits to

coa the couvn Lo meke {he determinatien, so & com-

My, Cartec: Aviticle I, Section 19 calls for a jury, too.

gbout nublic usa, seection £ tzlls
1

you finl

confer
PASFATOR 6 2% 1
zroviog

ez, Sowl o teol 1t cut, would tlcre
2ooEny crey of corporations are?

Living te iue geunsral zssembly so there are
3
%
3
£
Mr Zovte;  Misht you run into tvouble setiing rid of this provision? ;

Mr, Tilson: 7 don't see it s a problem.
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Mrs. Irikeson: Semtion 5 really applies to public utilities. If section 5

were dreppad, the general assembly is still restricted as to who gets eminent
domain. Therc are two methods: quick teke - (highways) is one of them. The
general asseuwbly wight tell utilities that therefore you can appropriaste right-of-
way and pay for it later.

Mrs. Sowle: Then possibly you think that section 19 limits quick take to particular
purposes whether or not section 5 exists,

Mrs. Eriksson agrecd with this,
Mr. Carter noted thet it was approaching time for recommencement of the Commission

meeting, and the meeting adjourned until Tuesday, September 24 at 10:00 a.m. at the
Commission offices, at which time the matter of corporations will be continued,
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Ohio Constitutional Reyision Commission
Elections and Suffrage Committee
September 24, 1974 _ |

Summary

The Elections and Suffrage Committee met on September 24 at 10 a.m. in the Com-
mission offices in the Neil House. Present were committee chairman Katie Sowle,
Jack Wilson, and staff members Ann Briksson, Director, and Brenda Avey.

Mrs., Sowle: Let's consider first the remaining sections in the April 22 committee
report. Sections 3 and 4 of Article III were the two sections thrt were originally
recommended for repeal. They really have to be considered together. First of all,
how are the official results of elections presently determined by statute - that's
one of the things that we ought to look at since this provision of Article III is
antiquated. Actually, how are the official results determined prior to this cere-
monial thing happening? ' :

Mrs. Eriksson: They're determined by the secretary of state.
Mrs. Sowle: And is that by statute?

Mrs. Eriksson: Yes., GEach boaxrd of elections submits to the secretary of state a
certified result of the canvassing of the elections in that county and it tekes about
a month before the secretary of state issues the fimal results of the electien.

Mr. Wilson: I would imagine that there is a prescribed form that each county board
of elections fills in and returns to the general assembly.

Mrs. Sowle: 'Then the second question, since the official way of declaring election
results 1s defined by statute and is very different from this first sentence here -
is it desirable or necessary to have the method of official declaration of election
results in the constitution?

Mr. Wilson: If you didn't have some pfovision in the constitution, wouldn't you have
the possibility of tinkering with the statutes to the point where it might become
absurd?

Mrs. Sowle: I guess the question is: should it be in the constitution or should it
be left to the General Assembly? I think that was what was bothering Commission
members, that if this isn't up to date, should it be updated, and should something
be in this section of the constitution? Maybe the constitution ought to reflect
the statutory method now, or maybe . the constitution should say: 1et's leave it to
the General Assembly, or maybe it's alright if the constitution says nothing which
would leave it under the implied powers of the General Assembly,

Mrs. Eriksson: The statutes carry forward this present constitutional method of
the actual canvass being presented to the president of the senate, Sec. 3505.32
provides that the board of elections of each county, not later than the fifth day
after a general or special election, shall canvass the election results of the
precincts. In other words, what they actually do is sit down and recount because
often there are changes in the total as a result of some error in the precinct
count. The statute tells the exact procedure which the board follows in opening
the tally sheets and making its count. And then the board. of elections completes
its count of the election results and submits an abstract to the secretary of state
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in a special order and on a special form. And then, when the secretary of state

has received the abstracts from the county boards of elections, he promptly fixes

a time and place for canvass of such abstracts. Then he notifies the governor and
some other people, and then he declares the results of all elections in which elec-
tors of the entire state voted. Now what they have done in the statutes is provide
that the county board of elections submit several different abstracts. One abstract
contains all of the state offices: governor, lt. governor, secretary of state, audi-
tor of state, attorney general, treasurer of the state, chief justice of the supreme
court, members of congress, senators. That's one abstract, and that is the one

opened by the secretary of state in the presence of the governor and other persons

to declare the results of the elections. Then the boards of elections also submit a
separate abstract just containing the results of elections for governor, lieutenant
governor, secretary of state, treasurer of state auditor of state, attorney general,
and that is the abstract presented during the first week of a regular session of the
General Assembly, in order to comply with this constitutional provision. So, the
results are declared twice for all of those offices: they'rc declared by the secretary
of state as soon as the abstracts are received from all of the counties, but then they
also submit them so they can declare the results to the General Assembly. This only
applies to the six elective state offices. And as a result, the county boards of
elections have to submit the results of those six elections twice.

Mrs. Sowle: I think the question for us, then, is should we simply leave it alone
because it's not bothering anybody? Should we take it out because it's really not
a necessity of modern times? If we take it out, should we put something else in?
And if sé, what? Reflect the gtatutes or simply say that it's up to the General
Assembly? ©r _assume that it is part of the implied powers of the General Assembly
to do in any event? It did seem to bother some members of the Commission theot we
were just taking it out. '

Mrs, Eriksson: I think there was also feeling on the part of some that they liked
this ceremony.

Mrs. Sowle: Yes, but others said that you could have the ceremony by statute - you
don't have to have it in the constitution.

Mr., Wilson: - It's related to the electoral college bit in that respect, being out-
dated, but it hasn't been removed from the constitution. It isn't hurting anything,
to specify a little ceremony. ' .

Mrs. Sowle: It isn't hurting anything. I really think that's the question. 1Is it
worth trying to take it out? ' v

Mr. Wilson spoke of the difficulty of getting a repeal through the legislature and
also said he thought the constitution should contain some provision for determining
when someone is actually elected.

Mrs. Avey: The last sentence about the tie vote means that the results are declared
in November, and in the unlikely event that there is a tie, for two months the people
won't know who won. There just doesn't seem to be any good reason for going two
months with a tie and then sending it to the General Assembly to resolve it,

Mrs. Sowle: That's a very good point. The question occurs to me, do they have to
wait until the time specified in the first sentence.
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Mr. Wilson: If they are not in session, how are they going to conduct their business?
Unless they come back for a special session.

Mrs. Eriksson: In any event, this says that it has to take place during the first week
of the session,so unless it were a special session called to being after the election,
it couldn't be done by the General Assembly until January. You wouldn't have two
months, because it probably would be about®three or four weeks anyway before the of-
ficial results were declared. But you would have a month to six weeks.

Mrs. Avey: It just doesn't seem to make sense to wait and keep those two candidates
who were tied not knowing who won.

Mrs. Sowle: Maybe what needs to be changed is that term "the first week of the session",
then it would just be determined by the General Assembly, or the president of the senate
when this should take place. .

Mr. Wilson: You might have a house controlled by one party before the election, and
then the house controlled by another party after the election, so it would make a dif-
ference when the tie was broken in terms of who is selected, because this is probabl?

-done by a party line vote.

Mrs. Eriksson: That's right., That would be a very important consideration in whether
you had a special session or not.

Mr. Wilson: But you couldn't really do it though, because you couldn't declare the
results which can't be officially opened until the first week.

Mrs. Eriksson: Couldn't it be the first week of a special session?

Mr. Wilson: ff you knew that your party was going to lose 1f you wait till the first
week of the regular sessicn, you could call a special session.

Mrs. Eriksson: The real thing that's bothersome about it, is that the chance of a tie
vote 1s so astronomically remote.

Mr. Wilson: We're worrying about something that probably will never happen, althougﬁ
mathematically it could. You have to give the drafters of this provision credit for
trying to foresee the possibility of a tie.

Mrs. Sowle: Our recommendation had been simply to repeal, and to leave this all to
the determination of the General Assembly.

Mrs. Eriksson; There are three elements. One is the ceremonial function of opening
the returns, and declaring the results. The second is the statement that the person
having the highest number of votes is elected, and the third has to do with the break-
ing of tie votes.

Mrs. Sowle: It really does seem to me from the attitude of the Commission at the meet-
ing that they would like to leave this alone because of a feeling of insecurity about
what would happen without it,

- Mr. Wilson: I didn't hear any of the legislative members express anything contrary to

your statement, ‘
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Mrs. Sowle: Some Commission members said tley would be willing to get rid of the first
part of the section but they would like to keep the last part. Some were concerned
about runoff elections. But as you pointed out, I think, Ann, there is no constitutional
provision in the primary situation zbout runoffs.

Mrs. Eriksson: No, that's right. I think that is unlikely to happen in Ohio. These
runoff elections are almost always associated with states where one party is predom-
inant., But, there is that possibility.

Mr. Uilson: Lester Maddoxz would have won in this state under our interprctation.
He got a plurality in the primary, but lost in the runoff.

Mrs. Sowle: Now, shall we transmit this to the other committee members, Jack? It's
my impression that we might as well leave this section 3, and I'm not referring to
section 4, that we might as well leave well enough alope, It's not causing amy trouble.

Mr. Wilson: I would go along with that.
Mrs. Sowle: Let's see how the other committee members react to it.

Mr., Wilson: I don't know how we could put any wording in here that would eliminate the
possibility of a special session.

Mrs. Eriksson: That might happen, but, after all, it's only going to be when the tie
vote comes up. Otherwise, there is nqthing to it but ceremony,.

Mrs. Sowle: Is there a constitutional provision that gives meaning to the words "the
first week of the session"? Because, when you look at section 4, it says "should there
be no session in January next after an election". Now, why does it say "the first week
of the session' in section 3 and '"the January next after an election" in section 47

Mrs. Eriksson: Because what they meant in section 3 was the session of the general as-
sembly which convened in January. This election is always in the even-numbered year,
and the general assembly always convenes in the odd-numbered years.

Mrs. Sowle: 1Is that by the constitution, or by statute?

Mrs. Eriksson: That's by the vonstitution. Originally, the general assembly met every
year, In the early 1900's the tradition of meeting every year just stopped and they
started meeting every other year with the session beginning in the odd-numbered year,
and that's the way it has been until we just recently proposed an amendment to the
constitution which now provides for a session every year. This section is intended
to mean the session that began in January after the election because that's when the
members of the General Assembly came into office. And this question of the first
week of the session, although we're speculating that it could be a special session,
and technically I think it could be, it could certainly be challenged on the basis |
that what they really meant was the first week of the January session after the elec-
tion.

Mrs, Sowle: And that's why section 4 says '"should there be no session in January
next after an election",

Mr. Wilson: There have been general assemblies that worked only 4 or 5 months out
of that whole term of office.

2218




-5
Mrs. Sowle: Where in the constitution are the sessions?

Mrs. Eriksson: 1It's section 8 of Article II, and it reads now, this is the new amend-
ment: "Each general assembly shall convene in first regular session on the first Monday
of January in the odd-numbered year, or on the succeeding day if the first Monday of
January is a legal holiday, and in second regular session on the same date of the folr
lowing year."

Mrs. Sowle: S@ we have what is called 'first and second regular sessions'. 1Is there
any reason why there are first and second regular sessions?

Mrs. Eriksson: We stipulated that so that it would not be read to interfere with
special session powers. The legislative leadership can call special sessions, so we
wanted to distinguish between regular and special sessions.

Mrs. Sowle: But why isn't each regular session just a regular session? Why are they
number one and number two?

Mrs. Eriksson:, Simply because they're seen as parts of the same general assembly.
There is one general assebmly every two years because the elections occur every two
years, The members of the senate serve four year terms, but nevertheless, a general
assembly is a two-year body. 1It's not a continuing body,

Mrs. Sowle: I don't know on what basis of the policy question would be resolved, but
one way to make sections 3 and 4 consistent, indeed if there is any need for section 4,
or at least what you could say in section 3 is "the first week of a regular session"
if you wanted to tie that down.

Mrs. Eriksson: If you wanted to tie that down and preclude the possibility of a
special session in the event of a tie vote.

Mrs. Sowle: Well, this is an issue that maybe the Commission would want to take up.
Is there any reason why it should be tied to a regular session, this breaking of a tie?

Mrs. Eriksson: The reason would be that that was certainly the intention of the
original drafters.

Mrs., Sowle: 1Is there a good reason to back up their intention?

Mrs. Eriksson: The reason would be that when this was written, they wouldn't have had
the results of the votes before January, because it takes several weeks just to do

the counting, and so that means that back in those days it took them that much longer
to transmit the results, and so they probably didn't have them till then. Besides
which, the possibility of the General Assembly being in session following an election
was probably never even thought of. Because, as Jack says, in the early years they
never were in session two years in a row.

Mrs., Sowle: Okay, that was then a practical reason. Now, is there any other reason?
A reason of policy. For example, the officers involved in a possible tie would be
elected at the same election at which the members of the Generzl Assembly who would
take office would be elected.

Mrs. Eriksson: Yes.
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Mrs. Sowle: In other words, is there any reason of democracy, or any reason of con-
sistency?

Mr. Wilson: Getting back to Brenda's point, if you tie it down to a regular session,
you're going to have this 7 or 8 weeks without knowing who the winner is. Maybe we
can think of another basis to settle a tie vote.

Mrs., Sowle: Now, if we should simply eliminate section 4 and the words '"the first week
of the seesion" that probably would permit a special session.

Mrs. Eriksson: You see, I think that at the time this was written the Governor had no
power to call a special session., The special session provision was not a port of the
constitution.

Mrs. Sowle: Well, it might be desirable to make this clear. To say something like
"during the first week of the regular session'" or "during the first week of a regular
or special session".

Mr. Wilson: Then you are cal ling attention to the fact that there can be a special
session called.

Mrs. Eriksson: Maybe you should consider the possibility of simply having another
method of resolving tie votes, rather than trying to remove the possibility or par-
ticularly permit the possibility of a special session.

Mr. Wilson: About the only way you can do it is to provide for a special election.

Mrs. Avey: Would the legislature be willing to give up the power to determine tie
votes?

Mr. Wilson: 1It's probably not saleable in the first step.
Mrs. Sowle: What we're left with is simply the problem of when this should be done .
and should we leave that alone or should we try to clear up what might be viewed

as an ambiguity.

Mr. Wilson: Since the part abo ut annual sessions is in the constitution now, you
rcally don't need section 4.

Mrs., Sowle: No.

Mrs. Eriksson: I think the question is should anything be done about the expressibn
"the first week of the session'"? ’ '

Mrs., Sowle: What does it mean, if we eliminate section 4, what does it mean "the
first week of the session'"? We know what they meant it to mean, but if we cut it
loose, what does it mean? The first week of whatever session follows the election?
Mrs, Eriksson: Yes,

Mrs. Sowle: VWhat if they are in session?

Mrs. Eriksson: It can't be a first week. At that election, people are electing six
_ state officers and also members of the general assembly. If you are going to resolve

.
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a tie vote that wéy it probably is better to permit the tie vote to be solved by the
members of the General Assembly who were elected at that same election. To reflect
the wishes of the people.

Mrs. Sowle: That's the thing I was talking about.
Mrs. Eriksson: I don't think that was the policy of the drafters.

Mr, Wilson: If there was no such thing as a special session, then it couldn't come
up., Morally, the newly elected officials should decide who the elected officers are.

Mrs, Sowle: As a matter of sound political approach, it probably is desirable to
have it done by the people elected. Now that seems to me as maybe a good enough
reason for us to recommend that it be the first week of the regular session.

Mrs. Eriksson: Of a regular session. I would say "of a regular sesior'in case there
should be a special session. In order to eliminate section 4.

Mrs. Sowle: Does that right right, "who, during the first week of a regular sesion'?
"The next ensuing regular session'?

Mr. Wilson: They could wait maybe a year and a half or two years to do it. It doesn't
say which regular session.

Mrs. Eriksson: "The first week of the next regular session' might be better.
That language was agreed to.

Mrs., Eriksson: That would preclude, I think, a special session. Now that means that
again we're back to the problem th:t you might not know the winrer for a while, but
I think then you're making a policy decision.

Mrs. Sowle: That's right. Those would be the arguments on the two sides. One, that
there is some sound basis for, perhaps, requiring it to be at the next regular session,but
there is another argument on the other side thai you have left it unresolved for a per-
iod of time, and is that desirable? Is this something that we should perhaps present

to the Commission, give the reasons on both sides, and say we thought it ought to be
considered?

Mrs. Eriksson: You think you would like to present it with this proposed amendment
inserting '"next regular" in there.

Mrs. Sowle: 1If we repeal section'a, it seems to me th:t we are kind of turning our

backs on an obvious flaw in section 3, if we just leave it '"the first week of the session'.
I just don't feel that we can take out section 4 and leave that wording,

Mr. Wilson: By amending the language, you are pinning it down.

Mrs. Eriksson: Right. Anyone who thinks to the contrary, either that a special ses-

sion should be permitted, or that it is not conscionable to permit the question to be

open that long could argue for a special election, sometime in November or whenever

it's possible.

Mrs. Sowle: What would be good language- if one were to want to permit a special ses-
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sion? How would that be done?

Mrs. Eriksson: 1 think you just leave it alone. Just leave the question open.
Mrs. Sowle: But if you leave in the language ''the first week of the session'?
Mrs. Eriksson: Yes, or change ''the" to "a",

Mrs. Sowle: Then what about the question I raised earlier, what if they are in ses-
sion?

Mrs. Eriksson: I don't think it could be the first week then.

Mrs. Sowle: But do we need "the first week'? 1In other words, should we permit it if
they're already in session?

Mrs. Eriksson: Oh. 1If you want to do that then I would just leave out 'directed to
the president of the senate who shall open and publish it"., Take out the whole expres-
sion about the first week of the session. Then it would really be required that the
secretary of state transmit the results as soon as he has them. That would leave the
possibility that tfiey were in session, or a special session could be called.

Mrs. Sowle: If that were done, wouldn't we need something like "transmitted by the
returning officers...forthwith"?

Mrs. Eriksson: I don't know what kind of a term requirement you would write in the
constitution. You could say "as soon as possible' or "forthwith". Anything you write
in there is going to, by implication, incorporate statutory provisioms.

Mrs. Sowle: It does seem to me to be logical to say that the tie should be broken by
the General Assembly elected at thatvelection.

Mrs. Eriksson: Are you agreed to putting the words '"mext regular session' in there,
and then the alternate would be just to eliminate that expression '"during the first

week of the session'? Which would open up the possibility that the General Assembly
would still be in session or that a special session would be called.

Mrs. Sowle: I don't feel if we are taking section 4 out, that we're really doing justice

to it by leaving the language in section 3 as is,

Mrs. Eriksson: I think if you take section 4 out and don't do anything to section 3
you are just leaving the question open. You're not resolving anything.

Mrs. Sowle: That's right,

Mrs. Eriksson: If you want to rem lve the question one way or another, then you've
got to do something to section 3. The options are: one, leave it as is; two, put
"next regular' in there; three, take out "first week of the session". Four, I suppose,
would be to present the three alternatives to the Commission and let them%decide.

Mrs. Sowle: I suppose we could do that., I think it would be easier par@iamentary
procedure if we did present a recommendation for discussion. And we could even say
we are presenting this motion for purposes of discussion. We feel it has to be re-
solved one way or the other. It's not very important, but to leave it this way doesn't
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seem too neat. On Article II, Section 21 thé Commission agreed with us so we can skip
over that and go to Article XVII, Section 1 and Section 2, and Article I1II, Section 18.
And those are the ones that are kind of difficult to juggle. Article XVII, Section 1
really causes us no problem. The way that we have recommended it be changed is simply
to move something from section 2 to section 1 when elections shall be held, and then
we moved the term of office provision. So really the crux of our problem is Section 2.

Mrs. Eriksson: The only question that came up in section 1, was a question raised by
Nolan, and whether "so prescribed" shouldn't be "prescribed by law". The language is
taken verbatim from section 2, so if you wanted to say ''so prescribed by law" that's
what it means.

Mrs. Avey: The two sentences before that in section 2 say "as may be prescribed by
the general assembly", '

Mrs. Sowle: That sounds good "as may be prescribed by the general assembly'. Shall
we take section 2, line by line, sentence by sentence. First of all, what it does is
address itself to the term of office of the executive branch, This is an exact dup-
lication of Article III, Section 2 except for one thing that looks to me like an er-
ror in Article XVII, Section 2, Let's turn to Article III, Section 2 and if you fol-
low along with the first sentence of Article XVII, Section 2, they both have about
the term of office of the governor, that's the same, Attorney general - that's the
same, it's just in a different order. Secretary of state is the same. Treasurer of
state is the same, but Article XVII includes Auditor of State.

Mrs, Eriksson: So does Article III, Section 2 except that it's a different sentence.

Mrs. Sowle: 1It's a different sentence but it's also a separate sentence in Article
XVII because the next sentence goes on to say in both articles "The Auditor of State
shall hold his office for a term of two years from the second Monday of January, 1961
to the second Monday of January, 1963, and thereafter for 4 years." It seems to me
that the intent is that they're both to operate exactly the same way. Althought
Article XVII seems to contradict itself, It says the auditor of state shall be four
years, commencing on the second Monday of January, 1959 in the first sentence and then
it goes on to say that the Auditor shall hold his office for a term of two years from
the second Monday of January, 1961. It looks to me as if there was a mistake there.

To include the auditor in the first sentence.

Mrs., Eriksson: Yes.

Mrs. Sowle: It's of no moment anyway, since Article III is clear. We have recommended
a repeal of those 2 sentences of section 2 of Article XVII because it is an exact dupli-
cation. Then we get to the term of office of judges. If we refer to the first paort of
it, judges of the Supreme Court and Courts of Appeals, that's an exact duplication of
Article IV, Section 6, subsections 1 and 2 and they both say not less than six years.

So so far there is complete justification for repealing this, There is no point in
having it two places. I1f we look at common pleas, there is a variation. Article IV,
Section 6 (A)(3) says not less than six years. Article XVII says six years. First of
all, Article IV was enacted later and as it would probably prevail, although Nolan wasn't
exactly sure that he was going to agree.

Mrs. Eriksson: Article IV was enacted in 1967. Section 2 of Article XVII }as been

amended later than that, but not for the purpose of defining judicial termsi: And, as
a technical matter, section 6 of Article IV was amended in 1973 so that that's the latest:
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amendment, although, again, it did not deal with judicial terms.

Mrs. Sowle: That's the issue of interpretation of what it means. Now it seems to me
thatif you look at both of them, right down the line, they all say not less than six

years, so it does seem a little absurd to end up with only judges of the common pleas ®
court serving six years. There doesn't seem to be much reason why all of a sudden

you say just for that one court six years.

Mrs. Eriksson: Those interested in judicial politics might argue that trial judges

should have shorter terms than appellate judges.,

Mrs. Sowle: Then the third consideration is that that's not a consideration for our ¢
committee, anyway, what the terms should be. What we're concerned about is the proper
organization of Article XVII and cleaning it up so we don't have discrepencies. It seems

to me that what we're recommending is that it is better organization to have the terms
treated in Article IV and they should be taken out of here anyway. So the recommendation
for the Commission as to terms of office should be made by the Judiciary Committee. So ]
we can simply recommend repeal from Article XVII, Section 2, of this provision because

it shouldn't be treated in Article XVII, it should be treated in Article IV and not dupli-
cated,

Mr. Wilson: One sentence that shouldn't be marked off is, the General Assembly shall
have the power to extend existing terms of office, which is not in Article IV, Section 6. o

Mrs. Eriksson: No, but we transferred that to Article XVII, Section 1. You see that
sentence was moved, as well as the sentence which says ''the term of office of all county,
township, municipal and school officers..."

Mr. Wilson: This power of the General Assembly to extend existing terms of office is )
for all state and county offices?

Mrs. Eriksson: Yes, in my opinion, because it says that it is to effect the purpose

of this section which says that elections shall be held on the first Tuesday after

the first Monday in November, and, in other words, this defines when elections are.

And I think what this sentence is intended to do is to say that if the General Assembly ®
changes the term of office of any of those persons whose office it can change, that

it can then extend terms in order to comply with when elections shall be held.

Mr. Wilson: Okay, as long as that's still in there.

Mrs. Sowle: Then we go from Common Pleas to Probate court, and it was pointed out @
that this should go because that is no longer a separate court. Then the question was
raised in the Commission meeting about the language ''that of other judges' and whether

that ought to stay. It seems to me, our conclusion probably is that all of this

sentence concerning the terms of office of judges ought to be in Article IV. This

sentence should be repealed from Article XVII for purposes of organization but it's
provisions referred to the judicial committee to consider any substative considerations.. )
If there were any, they.would be very minor, about the language '"that of other judges"

and "not less than six years'. So do you think that would be the proper way for us-

to go back to the Commission. We'd still recommend it's repeal. Any substantive

changes should be made by the judiciary committee. .

Mrs. Eriksson: Then make a specific statement that the judiciary committee take this e
question up.
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Mrs, Sowle: Yes.

Mr. wWilson: It looks like when they talk about other judges they are talking about
other judges in Article IV, Section 6.

Mrs. Eriksson: It seems that the time to debate other courts is when the judiciary
committee makes its recommendation, and not here.

Mrs., Sowle: So then we recommend that these be taken up by that committee. That seems
to be easy enough. That takes us down, then, to the end of that first paragraph. Then
we get to the term of office of elective county, township, municipal and school of-
ficers and that's what we have putinto section 1. Now, I want to raise a question about
that, I feel that we ought not do anything different from what we've done before, but
the question did occur to me; why should the term of office of elective county, township,
municipal and school officers be in Article XVII. I looked back through the constitu-
tion just for organizational purposes, and I couldn't find any other place where they
are mentioned.

Mrs. Eriksson: There isn't any other place. That's why this is the only place for it.

Because Article XVIII deals specifically with municipal corporations. Article X deals

with counties and townships. Article VI deals with schools. So there is one place for -
this sentence and that's probably why it's here.

Mrs., Sowle: Yes, Section XVII is entitled elections. The only other place I found was
Article XV, which is miscellaneous. I don't see any other good place for it. And then
the power to extend we've moved to section 1. And then the filling of vacancies by

the governor, election of successor and when elections take place is the last paragraph.
I had a question about that. If I may refer back to our report of April 22. The
question that I had was a purely organizational question. Article III provides for

the filling of vacancies in the executive branch. What we have recommended is the
elimination of Article III, Section 18. Also, though, Article IV has an exact dupli-
cation of this about the filling of vacancies for judges. Now, my question is, should
the filling of vacancies be provided for in Article III and IV rather than Article XVII?

Mrs. Eriksson: The reason that I think we should keep it here is that this says "any
elective state officer other than members of the general assembly or governor":

Mrs., Sowle: Yes. I remember that we had discussed this. My question is, what does
any elective state office mean? Are there any other elective 'state offices other than
those provided for in Article III.and IV?

Mrs, Eriksson: And, of course, the General Assembly in Article IX. Judges are pro-
vided for in-Article IV but the judges are the duplicate of this so it doesn't matter
because this doesn't exclude judges. The only other elective state office that I have
been able to come up with at the present time is the state board of education. Now,
however, it does not preclude the possibility that the General Assembly might create
other elective state offices in the future. The state board of education is not
constitutionally provided for. It's provided for by the General Assembly. The con-
stitution says that there shall be one but it doesn't say that they shall be elected,
and they are elected by congressional districts according to statute. There is no
reason why the General Assembly cannot provide for other elected state officials.

Mrs. Sowle: But if they provide for them, can't they also provide for filling vacancies?
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Mrs. Eriksson: If they provided for them, this section would then cover the filling
of vacancies.

Mr. Wilson: This would be operable'now, though, for filling vacancies in the state
board of education.

Mrs. Eriksson: The statute which provides for the state board of education doesn't
exactly follow these terms but it's effect is the same as far as filling a vacacy is
concerned. It is stated differently but has the same meaning, so that it does comply
with this section,

Mrs. Sowle: It seems to me that just in terms of making the constitution easy to
understand and putting things in what appears to be logical places, perhaps the filling
of vacancies ought to be provided for for judges in Article IV, for the executive of-
ficers in Article III and members of the General Assembly in Article II, if there is no.
necessity for a catch-all.

Mr. Wilson: Either it should be in every place, or it should be in a catch-all. But
not both. But the problem is if you don't provide a catch-all, and then they come up
with something like the board of education, and they forget to provide for the filling
of vacancies, then it's a bit of a mess,

Mrs. Sowle: Then I guess my question would be, should the constitution have to provide
for the filling of vacancies for any but constitutionally created offices?

Mr. Wilson: It probably shouldn't, but it's to take care of an 6versight by the legis-
lature. I don't think they ever would forget, but they might, and then this section
would be operative,

Mrs. Sowle: If we leave this in, then don't we have to recommend the repeal of Article
IITI, Section 18, and we should also recommend the repeal of the provision in Article IV
about the filling of vacancies for judges.

Mrs., Eriksson: Or add judges in here as an exception,

Mr. Wilson: Or put something in to the effect that if the filling of vacancies for a
particular office is provided elsewhere in the constitution then this section is null
and void, '

Mrs. Eriksson: In that case youcould say "except as otherwise provided in this
constitution, a vacancy which may occur in any elective state office shall be filled
by appointment by the governor..."

Mrs. Sowle: And retain the other provisions, Section 18 of Article III.

Mrs. Eriksson: You sti}l would have to consider the question of lieutenant governor.
Mrs. Sowle: I'm looking to see what the last sentence means, ."All vacancies in other
elective state offices shall be filled for the unexpired term in such manner as may be
prescribed by this constitution or by law." The first sentence really just refers to

the executive branch, doesn't it?

Mrs. Eriksson: No, all elective state officers, and the last sentence refers to every-
..body else:; county, municipal, township, etc.

.
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Mrs. Avey: Why don't we move this paragraph to section 12
Mrs. Sowle: That's what I'm thinking.

Mrs, Eriksson: That could very well be moved if you wanted to, if you were still
thinking in terms of elective state officers.

 Mrs, Sowle: Perhaps we ought to have it as a catch-all. But it just appeals to me
to have Article 111, Section 18 where it is. It makes much more sense to have it in
Article III than in Article XVII.

Mrs. Eriksson: And then not have the catch-all?

Mrs. Sowle: Well, if we need a catch-all, then let's put it here as you were just
suggesting.,

Mrs. Eriksson: Well, 1if you are going to have a catch-all, in view of the recommendations
on the lieutenant governor and the succession to the governorship, I real ly would hate to
see any catch-gll cover the lieutenant governor, because I really don't think we want

to have that vacancy filled, the way the Commission has recommended.

Mrs. Sowle: Yes, but can't we word a catch-all so that it will not apply to Article III?
It seems to me if we cover the filling of vacancies at the end of section 1 for counties,
townships, municipal and school officers, I still wonder if we need a catch-all beyond
that. As long as we've provided for everything the constitution provides for, we've
covered all of the offices the constitution treats, couldn't we simply leave it to the
General Assembly to take care of other offices that it creates?

Mrs. Eriksson: If you're talking about new elective state offices created by the Gen-
eral Assembly then you don't need a catch-all., 1If you're going to eliminate a catch-
all, you really don't need that last sentence either because that's the authority the
General Assembly would have absent any constitutional provision.

Mrs. Sowle: Any elective state office, then, does cover Articles III and IV, Would it
cover Article II?

Mrs. Eriksson: No, because the General Assembly is excepted and provided for in
Article 1I.

Mrs. Sowle: So the only thing that this would cover beyond what's in the constitution
is the schools.

Mrs. Eriksson: At the present time.

Mrs. Sowle: I just wonder if the constitution has to cover anything else. Couldn't
we leave it to the General Assembly?

Mr. Wilson: This might never be used, but there is nothing in here that tells you how
vacancies shall be filled, unless this is in here or unless the legislature provides

for it.
Mrs. Sowle: How might this be worded so that we still leave the others in Articles II,

II1 and IV? Can you think of a way to word this so that we leave the filling of vacancies
of the executive branch:'in Article III, and the- judicial in Article IV? ' .
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Mr. Wilson: How about Ann's suggestion?

Mrs. Eriksson: I said "except as otherwise provided in the constitution", but the problem
with that is that Article III does not otherwise provide for the filling of the vacancy
of lieutenant governor, and we don't want it to provide for that.

Mrs. Sowle: Then can't we put in something about "except for..."?
Mrs. Eriksson: Except for the judicial and legislative members.
Mrs. Sowle: And the executive branch,

Mrs. Eriksson: Executive branch almost has to be defined as Article III because the
executive branch covers anybody not in the legislative or judicial branches.

Mr. Wilson: Where is the section for replacement of a lieutenant governor?

Mrs., Eriksson: There isn't any, and the recommendation of the Commission at this point
is that if there is a vacancy in the office of governor, he would be succeeded by the
lieutenant governor, then the president of the senate and then the speaker of the house,
and so if you've provided for the filling of the vacancy of lieutenant governor you'd
be eliminating that succession, except within a very short period of time. And it was
the opinion of the Executive Committee that you shouldn't £ill that vacancy because
under those recommendations, the lieutenant governor would no longer be president of

the senate and their recommendation provides for succession but it does not provide

for filling that vacancy. Katie's raising the question why should this be in here at
all,

Mrs. Sowle: My feeling is that Article XVII is a poor place to provide for the fil-
ling of vacancies for the executive and judicial branches. It seems to me just more
logical to have it in Articles III and IV, but how we do that, without stumbling on
the lieutenant governor, I don't know. That is a problem.

Mrs. Eriksson: The other problem is that the judicial branch is covered in Article‘IV
and the legislative branch is covered in Article II. Article III talks about the exec-
utive department. Many officers are state executive officers who are not mentioned in
Article III.

Mrs. Sowle: What does Article III, Section 1, say?
Mrs. Eriksson: It says "the executive department shall consist of..."
Mrs. Sowle: Maybe the except phrase or clause in Article XVII could refer to that.

Mr. Wilson: You mean, instead of saying 'or of governor or lieutenant governor" say
"or of executive department'?

Mrs. Eriksson: Right. Maybe you should say, "any vacancy which may occur in any
elective state office, except as provided in Articles II, III, and IV..." or "except
as provided in Articles II, III and IV of this constitution, any vacancies which may
occur in any elective state office shall be filled by appointment of the governor."

Noini,.,

Mrs. Sowle: We may still be tripping on the lieutenant governor.
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Mr. Wilson: Article ITI doesn't provide for the governor to fill the office of lieu-
tenant governor,

Mrs. Eriksson: Then "except with respect to the‘officers named,.."
Mrs. Sowle: Yes, that does {it,

Mrs. Eriksson: Or "...the officers provided for in..."

Mrs. Sowle: Perhaps we ought to leave the drafting if we have a sense of the objective .

Mrs. Eriksson: How do you feel about the last sentence? Do we want to transfer that
to section 1?

Mrs. Sowle: The end of section 1 concerns the elective officers of county, township,
municipal and school. It seems to me that there would be a logical place to put that
vacancy clause. And then a catch-all phrase like the last sentence in section 2.

Mr. Wilson: Except that section 1 is time for holding, and section 2 is the filling
of vacancies,

Mrs. Eriksson: Right.

Mr, Wilson: You are still going to be talking about vacancies in both of them.

Mrs. Sowle: We ﬁill have eliminated all of section 2 if we eliminate this paragraph.
Mrs, Eriksson: I thought you were thinking of retaining the catch-all in éection 2.

Mrs. Sowle: Well, we could. That could be section 2, although it seems to me, you

might even think about putting up what we have recommended in section 1, and have

section 1 concern itself with the time of the election, section 2 may be the term of

office of these with the vacancies on county, township, municipal and schools, and
have section 3 a catch-all., That separates the subject matter.

Mr. Wilson: Maybe you should keep all comments regarding vacancies in the same section.

Mrs. Sowle: Yes, that's a good idea. What we would be doing is not to eliminate Arti-
cle III, Section 18, and take out of Article XVII provisions for vacancies of Arti-
cles 1X, III, and IV,

Mrs. Eriksson: Perhaps the better policy is to retain the catch-all because it does
express a policy that there shall be an election to replace an elected officer. And

if you just leave that to the General Assembly, you might not be expressing that policy.
That policy is carried out in judicial vacancies but it's no longer carried in legis-
lative., There could be some feeling that because the legislature no longer holds elec-
tions for their own vacancies, they might eliminate them for the other vacancies. Some-
one might feel that this is a protection that the people should have an opportunity

to replace an elected officer by an election.

Mr. Wilson: How did the legislature get to change how they filled their vacancies?

Mrs. Sowle: By constitutional amendment.
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Mrs. Eriksson: 1'll see what I can do about constructing a catch-all so that we
clearly don't catch the governor and lieutenant governor in it.

Mrs. Sowle: Okay. Then we still are going back to the Commission with the recom-
mendation that the office of lieutenant governor not be filled. So we simply explain
that by taking this out we are simply being consistent with the policy the Commission
has already adopted.

Mrs. Eriksson: Yes, by making this section consistent with Section 18 of Article III.

Mrs. Sowle: I think that takes care of, then, everything in that April 22 report. And
this means that if the committee members go along with the few recommendations, the
report can be submitted to the Commission. Should we leave a final resolution of it

to the luncheon session of the first day?

Mrs. Eriksson: If we are going to vote on it, it would be well to get a committee
consensus before them. We can do it by mail.

Mrs. Sowle: Why don't we suggest having a luncheon and dinner meeting on the first
day of the Commission meeting, and if we have enough able, we'll have both. I suspect
that we can get agreement on Article XVII by mail, so we can discuss corporations at
the next meeting.

The meeting was adjourned.

D iy
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Ohio Constitutional Revision Commission
Elections and Suffragé Committee
October 23, 1974

Summary

The Elections and Suffrage Committee held a dinner meeting on October 23 at
6:00 p.m, in the Commission offices in the Neil House. Present were committee chair-
man Katie Sowle, and committee members Craig Aalyson, Dick Carter, and:Jack Wilson.
Ann Eriksson, Director and Brenda Avey were present from the staff.

Before addressing the topic of discussion for the meeting which was the con-
stitutional provisions on corporations in Article XIII, Mrs. Sowle highlighted a
few of the more difficult features of the committee's report on the initiative and
referendum, scheduled to be presented to the full Commission on the following morning,
October 24. No substantive changes were made during the discussion.

Mrs, Sowle: Maybe what we ought to do, since our discussion last time on corporations
was very preliminary, is that we ought to go section by section through this report.

I would like to make a preliminary comment for purposes of discussion. The memoran-
dum recommends a lot of repeal. However, it doesn't point out, really, that any of
these sections is causing any trouble. I get the feeling that we might run into -
opposition in trying to do very much with this - that it might be nice to make it

- neat and clean it up on the one hand but on the other hand we might stir up more than

we really want to stir up by recommending repeal,
Mr. Carter: You're saying that there are political implications as well as logical
implications on what we are talking about.

Mrs, Sowle: Yes, and it might make people just nervous to think, 'well, if it were
repealed, might something unexpected happen?' Let's start with section 1. The
memorandum does not recommend repeal of section 1. It points out it may be desirable
to retain two provisiors found in sections 1 and 2. Number 1 is to prohibit the
genaral assembly from passing a special act conferring corporate powers,

Mr. Carter: 1 think all the people agree that we should leave that in. The only
quegstion that came up on that in our last discussion is whether we want to make
any attempt to try to limit corporate powers to business corporations rather than
municipal, and I just don't feel very strongly about that., Although, if it's a
question that we could do it easily, we might give it some thought.

Mrs. Eriksson: At first we were going to try to draft something and then at the end
you gaid you really didn't think it was worthwhile. I gave some thought to it and
the more I thought about it the more I became convinced that it was better to leave
it the way it was. It doesn't create any conflict with any other section of the
constitution. ‘

Mr. Carter: Yes, yes. Because you can't do it on municipal corporations, they must
be subject to general laws.

Mrs. Eriksson: When you try to write an exception, it sounds almost as if you are
trying to do something different with respect to municipal corporationms.

Mrs. Sowle: Many of the cases seem to concern the question, 'what are corporate

powers', but again, there doesn't seem to be any difficulty with those court decigions *
and there is a backlog to be referred to of cases., 1 think the term was used today
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with respect to home rule that there was 'stable interpretation', and I think that
applies here.

Mr, Carter: This article is dealing with corporations, but really all of it except

this one thing is really dealing with business corporations. So it offends my sense
of logic and order to have something in there like that. Could we change the title

of the article?

Mr. Wilson: To what?

Mr. Carter: Well that's the nasty queation.

Mr. Aalyson: Instead of just corporations, to a designated type of corporations?
Mr. Carter: Yes, but then that gets difficult,

Mr. Wilson: Well I'm not a major stockholder of of director in banks or banking in-
stitutions. But I wonder why they were singled out? Should they be now, in view of
the FDIC and such?

Mrs. Sowle: Then, I assume that the committee is agreed that we will not recommend
any change in section 1 of Article XIII. Section 2, again, the memorandum does not
recommend repeal. At least the concept that the general assembly has the power to
alter and repeal general laws, pursuant to which corporations are formed. '"Corpor-
ations may be formed under general laws but all such laws may from time to time be
altered or repealed."” Now, that portion 6f it was obviously very important and neces-
sary and there appears to be no reason to bother with that. 'Corporations may be
classified and there may be conferred upon proper boards, commissions or officers,
such supervisory and regulatory powers over their oganizations, business and issue
and sale of stocks and securities, and over the business and sale of the stocks and
securities of foreign corporations and joint stock companies in this state, as may be
prescribed by law."” Now, the memorandum at the bottom of page 5 says the second and
third sentences were the work product of the 1912 convention. These provisions were
added to the constitution to enable the legislature to enact laws regulating corper-
ate and commercial transactions. In 1912, some doubt existed as to whether or not
the legislature had authority under the 1350 constitution, These cases have held
that prior restrictions were unwarranted restrictions on trade which violated the
first article of the constitution by restricting a person's right to hold property.
That's all kind of ancient legal history but it stimulated the inclusion of this,
Does anyone see any reason to take that out?

Mr. Carter: I have a suggestion on this., 1 agree with your general comment. I have
a heck of a time saying that that whole second par agraph should be in the constitution,
I've read the memorandum on this. But it just seems to me that we could do all that
by simply saying in the first sentence, "Corporations may be formed and their activ-
ities regulated under general law, but all such laws may, from time to time, be altered
or repealed."” And just leave that whole second paragraph out. 1It's a type of clean-
up thing., I don't think it's a substantive change as far as I can determine, at all.
If we were to decide that we were going to make some other changes in the section, I
think it might be worthwhile to go back and pick it up. But if we decide.that we're
going to leave the rest of it alone, then I don't think it's worth going back and
picking it up.

/5
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Mrs. Sowle: It seems to me tnat the constitutional law has changed in such a way that

the basis for these decisions in 1904 and 1911 no longer exist., Would you agree?
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Mrs. Eriksson: Yes, 1 think that is correct. That's happened in a number of areas.
The whole idea of the right to own property and do with it whatever you want is
subject to the police powers of the state or the federal government, as the case may
be. And it would be my thought that no court would decide anymore that the general
assembly could not pass a law regulating the sale and conveyance of personal property.

To my mind the whole last two sentences are not necessary. However, if it would open
a question if you removed them, that I don't know.

Mr. Wilson: I think you would have trouble selling the removal of them. Someone might
feel you were opening the door wide for corporations to do whatever they want without
proper governmental control. I agree that it is superfluous.

Mrs. Eriksson: The problem is that the last sentence clearly doesn't belong here and
yet if you simply took that out then that would raise the question as to whether or
not you were trying to make a substantive change. I don't really think that that
ought to be taken out unless you take out the second sentence too. Because, I think
if you take the whole thing out then you could simply say, 'we're cleaning up the
constitution and we feal this language is no longer necessary'. But if you only take
out the last sentence, then I think you would raise a serious question as to why you
didn't take out this other sentence which would be even more unnecessary, I think, than
the last sentence. If you removed the last sentence and tried to put it someplace
else, I don't know where you would put it, except you would put it in Article II,
dealing with the powers of the general assembly, or in Article XII.

Mr. Carter: I'm in favor of leaving it out because clearly, in my view, the plenary
powers of the legislature enable them to do that. I would like to make a motion, if
you will, that we give consideration to eliminating the second and third sentences,
and replacing them by this phrase. Again, I'm not ready to say that it should be a
committee recommendation at this point. But 1'd like to record what we're talking
about.

Mrs. Sowle: Would you fepeal that language?

Mr. Carter: I would add, after 'torporations may be formed"...'and their activities
regulated' and then striking out everything else.

Mr. Aalyson: I'm in favor of Dick's suggestion. I don't think we need to spell out
what activities precisely can be regulated if we say that their activities can be

-regulated.

Mr. Carter: I happen to think that their ectivities can be regulated even if we
didn't say that. But there is some question and for those few words I'm willing to
put it in. I'm going to go back again to the question of business corporations. If
we limit our: thinking to that, we might get trapped somewhere. Are we interfering
with home rule powers by making this kind of &n amendment after the home rule powers
were adopted? There are all kinds of sneak paths that are involved. Once again, I
wonder if we change the title of Article XIII to "Corporations (other than municipal)".

Mrs. Eriksson: The problem is that we don't have anything to do with the titles, un-
fortunately.

Mr. Carter: That's not part of the constitution?
Mrs. Eriksson: No.

Mr, Carter: 1 see.
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Mr. Wilson: Who attributes these titles to the constitution?
Mr. Aalyson: It's an editorial function, I suppose.

Mrs. Eriksson: Yes, it's an editorial function of the secretary of state. Titles to
statutes are now written by statute by the Legislative Service Commission, but they
are written after the general assembly adopts it.

Mr. Carter; In other words, the constitution itself is simply Article XIII.

Mrs. Eriksson: It may originally have had a title to it, but as the general assembly
adopts new constitutional amendments, it does not include titles in them,

Mr, Carter: There is no reason why it couldn't be done though.

Mrs., Eriksson: I don't know whether it would go through or not. Titles to sections
are never put in. And I would know of no way to amend the title to an article, which
is really what you are talking about.

Mr. Carter: If it's in the constitution you surely can amend it, and if it is not in
the constitution, you can add it, I would think. I get concerned about this business
where we think in terms of one kind of corporation; but what's happening on the other
prong?

Mrs. Sowle: Yes, are we doing something to the other...

Mr. Carter: Because clearly, I think that the activities of municipal corporations
should not be covered in this article. They are covered elsewhere and we don't want
conflicts and duplications.

Mr. Aalyson: Yes, the municipal corporations are treated as a special subject, aren't
they, by courts attempting to interpret this section?

Mr, Carter: No, you see that's the problem. The courts have interpreted some of
these as applicable to municipal.

Mr. Aalyson:; But how recently?

Mrs. Eriksson: Most of the cases are before the adoption of Article XVIII, because in
1851 they had this problem of the special and the general laws and it was at that point
that they adopted this provision and the uniform rule. And those are the scctions that
were interpreted to prohibit any special legislation for municipal corporations, And
then in 1912 it was specially written in and at that time,

Mr. Carter: Ann, you may not like my terminology, but let me take a crack back at

this section 1. Let's suppose you were to say in section 1, '"With respect to corpor-
ations other than municipal..." 1 know this isn't satisfactory for a number of reasons
but I'm just trying to get, 'the General Assembly shall pass no special acts confer-
ring corporate powers." No, that's bad, too. That's the same trap you were talking
about, Ann.

Mr. Aalyson: What is the municipal corporpation article?

Mrs. Eriksson: Article XVIII.

Mr. Aalyson: 'Except as provided in Article XVIII..."?
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Mrs. Eriksson: Ko, but then that sounds as if the general assembly can pass special
laws for municipal corporations, as if it isn't provided in Article XVIII.

| Mr. Aalyson: Doesn't Article XVIII provide it cannot?

Mrs. Eriksson: Yes.

Mr. Carter: But if this were passed lateQ, you see, you get a mess.
Mrs. Sowle: This is just like the filling of vacanéy problem.,

Mrs. Eriksson: It is the same,

Mr. Carter: The problem is that ‘corporation' has two entirely...What we need is a
word of definition of a corporation for the purposes of this section.

Mrs. Eriksson: Maybe the simplest thing to do is to define corporations.

Mrs. Sowle: What does 'business corporation' mean? Are non-profit corporations under
the business corporation act?

Mr. Carter: That's a problem of definition,

Mrs. Eriksson: There are two statues; one is a corporations statute and #nother is

a non-profit corporations statute and I think if you use the term "business corpor-
ation,' it wouldn't be clear that you included both. )

Mr. Wilson: The terminology 'municipal corporations' actually describes the activities
of municipal organizations is wrong - it's not a corporation as such - it would be
better described as a municipal entity. And then you could go ahead with corporations.

Mrs. Eriksson: But we can't change that now.

Mr. Wilson: But now that we've got this municipal corporations to align with our
thinking, you're going to have to come up with something else to define 'other than'.

Mr. Carter: TUould we add a new section of essentially definitions? Start out with a
new section - one that says this article is concerned with corporations other than
municipal and putting il a definition?

Mrs. Sowle: The word "corporations' as used in this section means...

Mrs. Eriksson: Constitutional purists will say that definitions should not be put into
the constitution, although it is done..

Mr. Wilson and Mr. Carter agreed,
Mr. Wilson: Normally you rely upon its curvent usage and that's one of our problems.

Mr. Carter: You see, that's not really a definition, what I was talking about, Ann.
It's really saying that this is what we're talking about in this section.

Mr. Wilson: 1 like the idea of "except as concerning municipal corporations' or "ex-

cept as concerning sectlion such and so, this section shall apply..." Now, how you get
that in the proper phraseology is something else.
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Mr. Carter: Suppose you were to say something like "for municipal things... see
section XVIII'". You see, you'd have to change this whole language here, ''shall pass
no special acts'". You really need a statement in here of what you are talking about.

Mr. Wilson: 'The general assembly shall pass no special act conferring non-municipal
corporate powers'. That's about as short and succinct: as I can figure out to get
where you want to go.

Mr. Aalyson: That still implies that in the case of corporations they might be able
to do it.

(A1l agreed).

Mr. Wilson: I dislike the use of the word ''mon" anyhow - I wish the word had never
been invented.

Mrs. Eriksson: The entire corporation provision of the Illinois Constitution reads as
follows: '"Corporate charters shall be granted, amended, dissolved, or extended only
pursuant to general laws.'" That's it,

Mr. Wilson: Do they have a provision regarding municipal corporations in their con-
stitution?

Mrs. Eriksson: They refer only to municipalities. They define "municipalities'" -
means cities, villages, and incorporated towns.

Mr. Carter: The Model Constitution simply assumes that it's within the plenary powers
of the legislature.

Mrs. Sowle: That is certainly a road that we could take. Highly defensible. And then
we would have a selling job to do to say, 'look, the rest of this isn't necessary",
Then, they're going to come back and say, "but the general assembly would then have

the power to do various things, which the general assembly doesn't have the power to

do now". I'm just wondering whether they will buy it, I think it would be great to
have a provision like that and throw out the rest of it.

Mrs. Eriksson: Well, this only permits by gencral laws, so the general assembly woulu
still not have the power to confer corporate charters specially.

Mrs. Sowle: No, but they could increase the liability of shareholders, for example.
They could make other changes that they cannot make now.

Mr. Carter: If you take such an approach as that, we might be able to delete some
of these obsolete things, like section 4, which, if you tackle by themselves, there
is no way. I'm speaking from a political staadpoint.

Mr. Aalyson: How about 'subject to the provisions of Article XVIII which shall con-
trol (or govern) the formation and regulation of municipal corporations, the general
assembly shall..." ‘

Mr. Carter: Or just "govern municipal corporations''.

Mr. Aalyson: '"The general assembly shall pass no law or special act conferring cor-
porate powers..."

Mr. Carter: '...other corporate powers'? No, that's the same dilemna.
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Mr. Aalyson: I think ''corporate powers'" is enough. It seems to me that gets rid of
the problem that you are implying that you can do it in corporate cases and it gets
rid of the idea that the last enacted might take preference because you are referring
municipal corporations to its own article. And at the same time it seems to limit
the thing to corporations other than municipal corporations. -

Mrs. Sowle: Now, if we went to a provision such as Illinois', we really wouldn't
even have to worry about that now, would we? I think that's a very good way to
accomplish it.

Mr. Carter: Yes, how about this use of the phrase ''corporate charters"? Does that
help us at all? Is a municipal corporation a charter? That's an interesting dis-

tinction.,

Mr. Aalyson: Do we have corporate charters when we form a corporation?

Mr. Carter: Yes, very definitely.

Mrs., Sowle: Articles of incorporation.

Mr. Aalyson: 1Is it called a charter?

Mr. Carter: Yes.

Mrs. Sowle: And a city does not have articles of incorporation or a charter.
Mrs. Eriksson: Yes, Mr., Wilson says a city does have a charter.

Mr. Wilson: I found the local historian who has ours and it belongs to the city and
I'm trying to get it back. There is an actual piece of paper incorporating the city:
of Piqua, Ohio.

Mrs., Eriksson: Issued by the secretary of state?
Mr. Wilson: 1In 1823.

Mr. Carter: But this says 'corporate charters', you see., I think the use of the word
‘corporate' is a distinction between municipal corporatiom....

Mr. Aalyson: 1If that's so, then there is no need to change it.
Mrs. Eriksson: No, because this probably says that the city of Piqua...

Mr. Wilson: Piqua was incorporated, and has a corporate charter as a city in the
state of Ohio.

Mrs. Eriksson: And it was a special act then by the legislature.

Mrs. Sowle: But, of course, if we take the constitution simply out of the whole bus-
iness of corporations, except for one limited provision, we don't have to worry
about it., I don't know if you want to do that.

Mr. Aalyson: You mean make section 2 the single section? "Corporations may be formed
and their activities regulated under general laws'"?

Mrs. Sowle: Well, we might have to combine the ideas of sections 1 and 2.
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Mr. Aalyson: Only under general laws. Yes, 'Corporations may be formed and their
activities regulated only under general laws'?

Mrs. Sowle: Yes. Does the Illinois Constitution say any more than that?

Mr. Crrter:; No, it says less than that, It just talks about corporate charters,
Granted, amended, dissolved, or extended. It doesn't talk about any more than that.

Mr. Wilson: Does it talk about taxation of corporations?

Mrs. Eriksson: It doesn't talk about regulating their activities, which is why the
question would come up if this applied to municipal corporations,

Mr. Aalyson: Do we have to get the general assembly in there?

Mr., Carter: No.

Mrs. Sowle: Looking at the Illinois provisions, several words correspond: 'granted)
that would be 'formed'; 'amended' - 'altered'; 'dissolved'- 'repealed'; 'extended' -

well, that's altering it, isn't it?

Mr, Carter: They're talking about charters, you see. Everything is qualified by
charters in that omne.

Mrs. Sowle: I'm not surc the meaning is any different, though.
Mr., Carter: Yes, I think it is. Corporate charters are a little different.

- Mrs. Sowle: Corporate charter is a rule of law. 1It's the grant of power that makes
it an entity. 1 thiok that the meaning of this is the same,

Mr, Carter: I was looking to section 2 which goes a little further than the formation.
That's the present intention of section 2. It talks about certain regulations of their
activities: classification, regulatory powers, and that sort of thing.

Mrs. Sowle: Yes, and your words would cover that "and their activities..."

Mr. Carter: Yes, except for this problem of applying it to municipal corporations,
which bugs me.

Mr. Aalyson: Why not a combination of section 1 and 2 with that proviso - '"subject

to the provisions of Article XVII1 which shall govern municipal corporations, corpor-
ations may be formed and their activities rcgulated only tnder general laws',

Mrs. Eriksson: And then eliminate sectiom 17

Mr. Aalyson: Yes. I don't know whether you need the word 'only'.

Mrs. Eriksson: Yes, if you are going to eliminate section 1, I think you do.

Mrs. Sowle: But if that's all it says, the same thing is true in the article on muni-
cipal corporations. So would it make any difference whether it was distinguished or

not?

Mrs. Eriksson: Municipal corporations' activities are not necessarily regulated only
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under general law if the municipal corporation is exercising the power of local self-
government.

Mr, Aalyson: We don't want municipal corporations to be formed by special acts and
the implication might be here that since this is later enacted, and it says 'corpor-
ations' it may apply to municipal corporations.

Mrs. Sowle: I was thinking that you could say the same thing of a business corpor-
ation in the sense that you have a board of directors, and there is a process of self-
government and their activities are regulated. Maybe we ought to go with the Illinois
concept...

Mr. Carter: Maybe we don't need that phrase, and in essence, say that corporations
may be...

Mr. Aalyson: ...may be formed and regulated...
Mr. Carter: ...only under general laws.

Mrs. Sowle: Also, we may not have to say anything about the regulation of activities
in the constitution. There isn't any longer any constitutional question about that
kind of thing. Constitutional law has changed since these early decisions.

Mr. Aalyson: Well, would there be if we repealed it, though? In view of the old
supreme court decisions.

Mrs. Sowle: You're right, that's a problem.

Mr. Carter: How about a disclaimer stating what we want to do, in the Illinois style
or however we modify it, and then say that this provision shall not apply to municipal
corporations covered elsewhere in this constitution, or under Article XVIII or what-
ever,

Mr. Aalyson: ...subject to...

Mr. Carter: 1I'm a little uneasy about subject to, which gives us this problem about
are we excepting municipal corporations from this, which we are not trying to say.
What we are really trying to say is tla that's governed elsewhere. So if we can make
a statement for what we are taiking about for business corporations, and then have

a disclaimer that this shall not apply to municipal corporations, covered under Ar-
ticle XVIII. Now, let's see if we can struggle with a little bit of language then.
How does the Illinois provision start out? '

Mrs. Eriksson: That starts out with the words 'corporate charters",
Mr. Carter: And what we are trying to say is that corporate powers... No. '"The for-
mation of corporations, their powers, and the regulation thereof,shall be in accor-~

dance only with general laws, (something like that )in accordance.

Mr. Aalyson: I was using really the expression there that "corporations may be formed
and regulated only under general laws',.

Mr. Carter: No, does that cover the power? Corporations may be formed...

Mr. Aalyson: '",...empowered and regulated".
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Mr. Carter: Yes. I think there is some concern about their powers not being speéial
acts, That was a burning issue at one time:- with that canal business and all that
sort of thing.

Mr. A:lyson: '...may be formed, granted powers, and regulated...”

Mr. Carter: 'Corporations may be formed, empowered, and regulated only under general
laws"? (All liked that). Then '"the provisions of this section are not applicmble to
municipal corporations which are covered under Article XVIII (or governed by)."

Mrs. Erikscon: I still would like to find a word to describe, rather than saying that
this does not apply to somcthing, I think we would be much better off if we could
find a word to describe what it applies to.

Mr. Carter: If you could do it "See Article XVIII for municipal corporations" it
would be nice.

Mr. Wilson: I told you that the best you could get is 'non-municipal’, and stop right
there. It won't work either. 1'd like to back up a few thoughts,

Mr. Carter: That's not so bad in context with this now. If we say that non-municipal
corporations can be formed, empowered, and regulated only under general laws, be-
cause there are some exceptions in Article XVIII, home-rule and that sort of thing,
that are applicable to municipal corporations.

Mrs. Lriksson: There could still be a problem with respect to formation, because
municipal corporations are still subject to general laws as far as incorporation is
concerned,

Mr. C.rter:; But we are specifically saying non-municipal corporations.

Mrs. Triksson: ...may be formed only under general laws, therefore municipal cor-
porations may be formed under special l:rws.

Mr. Carter: Excépt that that's covered elsewhere.

Mrs. Zriksson: But I don't think that your language here is going to be referrin
to that, would it.

Mr. Carter: No, but it is covered elsewhere,

Mr. Aalyson: But in the article dealing with municipal corporations, it says they
must be under general laws. Do we still have the problem of this later enacted sec-
tion conflicting?

Mr. Carter: We are simply saying that we're talking about non-municipal corporationms.

Mr. Aalyson: 1I'll try another stab. 'Corporations other than municipal corporations,
which are guverned by the provisions of Article XVIII, may be formed..."

Mr. Carter: Yes, how about that?

Mrs. Eriksson: How about using the words in the code, saying "profit and non-profit
corporations?

Mr. Aalyson: What is a municipal corporation?
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Mrs, Eriksson: A third category of corporations,

Mr. Carter: That's an interesting approach.

Mrs. Eriksson: There are two kinds of corporations - profit and non-profit.

Mr., Wilson: Currently, yes.

Mvs. Eriksson: Currently. Now that would be the immediate problem.

Mr. Wilson: It seems there could conceivably.be some other type of corporation.
Mrs. Eriksson: I don't know what other type there could be.

Mr. Wilson: The Ohio Turnpike Commission is not necessarily a corporation for profit
or for non-profit. They are supposed to break even and pay for the road.

Mrs. Sowle: But hasn't the court said that that is not a corppration?

Mr. Wilson: I don't know whether they have or not but it is a corporation.

3

Mrs, Eriksson: It's a public corporation.

Mr, Wilson: That's what I'm gettingat. There may be other classifications other than
profit and non-profit.

.

Mr. Aalyson: How about 'private corporations"?

Mr. Carter: Well, we talked about that, and then we got into this question of public
and then you get into the securities aspect. So that again, you get into the problem
of the definition of what words mean when they're used in a variety of contexts.

Mrs. Eriksson: Yes, This is part of the provision - the turnpike commission also
came under the uniform law, and even if you took public corporations out here, I
suspect they would still be governed by section 26 of Article II, which would prohibit
passing a special act for something that was of general application. But that's
worded a little bit differently.

Mr. Aalyson: Well, "other than municipal corporations" would satisfy that.

Mr. Carter: But then that gives into the inference again. Corporations other than
these cannot...The inference is that municipals can.

Mr. Wilson: I was going to back up to the start of this discussion and say, why are
we recommending changes in these as they stand now anyway?

Mr. Carter: -Alright, it is kind of a circular argument,

Mr. Aalyson: One other suggestion., ''Corporations not governed by Article XVIII" with-
out saying municipal corporations.

Mr. Carter: How about that?

Mr. Wilson: Article XVIII says '"municipal corporations' period. If we don't change
the title on it, which we have no control over, alright.
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Mr, Carter: Let's try that. I kind of like that., "Corporations not governed (or
not covered)...

Mrs. Eriksson: Even if you could change the title, though, how would you change it?
Mr, Wiison: Article XVIII, or this one?
Mrs. Eriksson: This one. If we could decide on that, we would solve our problems.

Mr. Carter: How about "corporations not governed under Article XVIII"? Not as a
title.

Mr. Aalyson: I don't know why we need to change the tille.

Mr. Wilson: If we could write the title, we could say Article XIII - Corporatioms,
Article XVIII - Municipal corporations.

Mrs. Sowle: What if we just went to the language of the Illinois Constitution. Would
we be running into problems of home rule charters there?

Mrs. Eriksson: Well, we might because they don't use the expression "municipal cor-
porations' and I don'?% think they have the same home rule provisions that we do.

Mr, Wilson: Do they have a provision for municipal corporations anywhere in their
constitution?

Mrs. Erilksson: They just call them municipalities, not municipal corporations.

Mr. Carter: I think this comes out pretty good. '"Corporations not governed under
Article XVIII mat be formed, empowered, and rcgulated only under general laws."

Mrs. Eriksson: Well, that might be better. I like that better than saying "other th-=n
municipal corporations',

Mr. Carter: This is pretty good I think. '"Corporations not governed under Article
XVILI..." which, in essence says we are excluding them from this. WNow, what I'm.
suggesting is the reason I think this has some relevance is that we might very well
say that we could eliminate practically all of this Article and replace it just by
this one sentence.

Mrs. Sowle: Would you repeat that?

Mr., Carter: I have here in Craig's words (I'm piggy-backing), 'Corporations not gov-
erned under Article XVIII" or ''mot covered under Article XVIII..."

Mr. Aalyson: ",..of this constitution" I suppose we have to say.
Mr. Carter: '"Not covered"”? Would that be better?
Mrs. Eriksson: "Not covered by Article XVIII".

Mr. Carter: ",..not covered by Article XVIII of this constitution, may be formed, em-
powered and regulated, only under general laws."

Mrs. Eriksson: I think it would be well to continue with the rest of that sentence
"but all such laws may from time to time be altered or repealed". So that you don't
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go back to the Dartmouth College case.

Mr. Carter: We might even eliminate the whole article, and just make it a miscel=-
laneous provision. 1t really doesn't deserve an article.

Mr. Wilson: There is no more recason for treating corporations separately than there
is partnerships or joint ventures, or anything else,

Mr. Aalyson: Ann, I recall your penchant for keeping as much as you can of anything
in the same language, but it seems to me that that should read "under general laws
which may from time to time be altered or repealed." .

Mrs. Eriksson: Yes.

Mrs. Sowle: Well, that takes care, at least for the time being, of sections 1 and 2,
doesn't it?

All agreed.

Mrs. Sowle: Ann, is it your feeling that that last sentence of section 2 then can be
eliminated without any complications?

Mrs. Eriksson: That's my opinion.

Mrs. Sowle: Because it's simply'antiquated - we don't need it. - Section 3. I don't
even know what this first part means.

Mrs. Eriksson: Well, we looked into that because the question was raised at the last
meeting.

Mr. Carter: What are dues from private corporations?

Mrs. Eriksson: Apparently they mean 'debts."

Mr. Wilson: Debts of private corporations, or amounts owed to?

Mrs., Eriksson: No, debts from private corporations. Because what it's saying is
that if a private corporation gets into debt, it cannot assess 1its stockholders, and
that's what it is prohibiting.

Mr. Carter: In other words, if we were to use "moneys owed by'".

Mrs. Eriksson: The debts from private corporations may be secured by such means as
may be prescribed by law. 1In other words, they can mortgage their property, they can
sell bonds. But the stockholder will not be individually liable for the debts of the
corporation. That's what it was really intended to say. And why they used the word
"dues'" rather than '"debts' apparently wasn't clear.

Mr. Carter: It probably was the word used at the time.

Mrs. Eriksson: But it definitely was used in that sense.

Mrs. Sowle: Well, that makes sense. 1 gather that we are agreed that there is no
problem with doing away with this requirement. The statutes so provide.

Mrs. Eriksson: Except that this is the one that the Bar Association said that they
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really wanted to keep that prohibition against stockholder liability in the consti-
tution.

'

Mr. Aalyson: I think it would be a good idea to keep it in there for the implication
that at least you can go to the shareholder for his subscribed but unpaid for stock.

Mr. Carter: I might read from this letter from the representative of the Ohio Bar.
"Although the matter of stockholder liability might be dealt with either in the con-
stitution or the statutes, the matter is too fundamental to be left to implied stat-
utory construction if it is not covered in the constitution." One of the things that
concerns me, if you take it out of the constitution after it has been in, it's kind
of an implied approval of a double indemnity sort of thing.

Mr. Wilson: How did this get tied in with banks? I know that they had double lia-
bility. But the first part, amounts due from or by a private corporation shall be
secured up to the amount of the unpaid stock - that could be any corporation. It
could apply to the Fostoria Wigget Company, and if the company goes bankrupt, the
stockliolder is going to have to puay up part of what he subscribed teo. But the banks,
I don't think, are deserving of any special treatment.

Mr. Carter: They're not getting it, I don't think.

Mr. Wilson: MNo, but they are given specific mention in here,

Mr. Carter: Well, that's to prohibit the use of the word '"bank".

Mr. Wilson: Yes, well, why put that in there?

Mrs. Eriksson: 1 think the banking languagze today is unnecessary.

Mr. Wilson: These are two different things to me. A stockholder owes money he's sub-
scribed to for stock,

Mr. Carter: We can handle that just by leaving in that phrase '"In no case shall
any shareholder be individually liable otherwise than for unpaid stock owned by him
or her'".

Mr. Wilson: Yes, and I have no objection to that.

Mr. Carter: And this is one of those cases where, if it weren't already in there,
you'd never put it in. But the fact that it's in introduces some complications. All
we have left, if we omit 'dues from private corporations, etc..."
any stockliolder be individually liable for unpaid stock owned by him or her."

Mrs. Sowle: Firom aim.

Mrs. Avey: At the last meeting when we discussed this, you said, "In no case shall
any stockholder be individually held liable other than for the unpaid stock subscribed
to by him or her.'" Do you still prefer that?

Mr. Carter: Oh, yes,

Mr. Wilson: The reason I brought that up is that technically, it's not owned by you

until you've paid for it. Subscription doesn't necessarily give you voting rights
or anything else, The question is: when is it owned by you? Normally, it is not
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owned by you until you've paid for it.
Mr. Aalyson: Subscribed to or subscribed for?

Mr. Carter: I think technically, it should be subscribed for. Would you read that
again?

Mrs. Avey: In no case shall any stockholder be individually held liable other than
for the unpaid stock subscribed to by him or her."

Mr. Aalyson: 1Individually held liable?

Mrs. Eriksson: 1 wonder why we want the word "held”.

Mr. Aalyson: Yes, what does that add?

It was agreed to omit the word '"held'.

Mr. Carter: Other than for unpaid stocks subséribed for.

Mrs. Eriksson: You don't need the "by him or her'".

Mrs., Sowle:; You don't want to end the sentence with a preposition.
Mr. Carter: Yes, 1 agree,

Mr. Aalyson: "In no case shall any stockholder be liable to secure the debts of a
corporations"?

Mrs. Sowle: Right,

Mr. Carter: Well, suppose the corporation is sued for something. The point is that
the shareholders don't have any responsibility other than their investment.

Mrs. Sowle: In no case shall be individually liable for corporate debts,

Mr. Carter: Maybe we can just cut out that "in no case",

Mrs., Sowle: I don't think that answers Craig's objection.

Yr. Aalyson: I don't either. We want to limit the stockholders liability to his
subscription, in cases where the corporation becomes indebted and he might have to
stand good. That's what we want to do.

Mrs. Sowle: You want to define what he is liable for.

Mr. Aalyson: Yes, in no case shall he be individually liable - in what kind of a
case? It means in case of a debt involving a corporation to whose stock he subscribed.

I think we should say that. Otherwise, it's kind of a raw, bare thing.

Mrs. Sowle: He's worried about the ridiculous construction that I go out %nd buy
stock and from thereon I can't be liable for anything. i

Mr. Carter: Incidentally, it's interesting to me, this is the first time I caught
this, they used the term '"private corporations',
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Mr. Aalyson: Yes. As opposed to public‘or municipal...or?

Mrs. Sowle: '"Private corporation'" is a term used this way, I think, in corporation
law. It means a non-municipal.

Mr. Carter: Privately held, that is,
Mrs., Sowle: No, it can be a non-profit and it can be publicly or privately held.
You can have a private corporation publicly held. It simply means, as I understand

it's use in corporate law it means non-municipal corporation.

Mr. Carter: Well, that goes back to what we had started with, Maybe we can just
use ''private corporations',

Mrs. Sowle: And private corporation means a non-public corporation. It has nothing
to do with who owns the stock. Wouldn't you agree with that, Ann?

Mrs. Eriksson: I think that maybe that was a good expression, but I don't think that
would explain the turnpike commis sion.

Mrs. Sowle: But I don't think that's a corporation.

Mrs. Eriksson: Yes, I think it is., It has corporate powers. A lot of public bodies
are specifically given corporate powers.

Mrs. Sowle: Okay.

Mr. Carter: The context of what we are talking about here is strictly a private cor-
proation as you have described it.

Mr. Aalyson: A development corporation might be owned by the state, and it could be
a public corporation in the sense that the state owns it.

Mrs. Eriksson: That's what th» Turnpike Commicsion is.
Mr. Carter: That's what the Port Authority is in New York. So I think that's right,

Mrs., Eriksson: Some institutions have corporate powers, like Ohio State University.
That's why I don't think you want to use that expression,

Mr. Wilson: Just to throw another slight monkey-wrench in the works, this sentence
as it now stands is in conflict with one portion of federal law. Corporate officers
are personally liable for debts owed to the federal government for withheld taxes.

Mr. Carter: Yes, that's in their capacity as management,

Mr, Wilson: As individuals, not necessarily in their capacity as stockholders; they
may be stockholders.

Mr. Aalyson: How about "for the payment of corporate debts, in no case shall any
stockholder be individually liable..."?

Mrs. Sowle; Other than for the unpaid stock subscribed to. I think that's good.

Mr. A.lyson: "In the discharge of corporate obligation, or, for the payment of corporate
obligations, in no case shall any stockholder be individually liable other than for the
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unpaid stock subscribed for by..."
Mrs. Sowle: 1 see no problems with that. Does anybody?

Mr. Wilson: That basically is what we are trying to say. Whether that is the exact
phraseology or not is another question.

Mr. Carter: I have essentiolly a little different language here which is, I kind of
like, the same thing: 'Stockholders in a private corporation shall not be held

liable for corporate obligations in excess of the amount- for which he has subscribed."
Mr. Aalyson: And not paid.

Mr. Carter: That's right. '"...in excess of the amount subscribed for but not paid."
Mrs. Avey: How about '"unpaid subscriptions'.

Mr. Carter: That's a thought., In excess of any unpaid subscription.

Mr. Aalyson: That's fine. I guess you don't have to say his unpaid subscription. I
guess that is implied, of course. 1In excess of his unpaid subscription?

Mr. Wilson: 1 like ‘''unpaid stock subscription',.

Mrs. Sowle: I like keeping the word '"stock" in there too.

Mr. Carter: "...in excess of any unpaid stock subscription'". Let me read you what
I've got as I listen to this, 'A stockholder in a private corporation shall not be
held liable for corporate obligations in excess of any unpaid stock subscription."

Mr. Aalyson: You've got to say whose,

Mr. Carter: His unpaid stock subscription. Actually, a stockholder doesn't have to
be a person, either.

Mr. Wilson: It could be a corporation owning stock.

Mr. Carter: In excess of that stockholder's unpaid stock subscription. That will do
it. I'1l try it again. "A stockholder in a private corporation shall not be held
liable for corporate obligations in excess of that stockholder's unpaid stock sub-
scription.”

Mr. Aalyson: I don't like "held".

Mr. Carter: That's right. 'Shall not be liable. "A stockholder in a private cor-
poration shall not be liable for corporate obligations in excess of any unpaid stock
subscription by that stockholder."

Mr. Wilson: Wouldn't you want to keep the word "individually"?

Mr. Carter: No, I don't think so.

Mr. Aalyson: What do we have so far?

Mr. Carter: "A stockholder in a private corporation shall not be liable for corporate
obligations in excess of that stockholder's unpaid stock subscription." So it doesn't
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sound like a magazine subscription.

Mrs. Sowle: I have Jack's question, toos. The term "individually liable" is often
used, If we don't use 'individually' are we alright. What does that mean? How can
you be liable other than individually?

Mr. Carter: Collectively.

Mr. Aalyson: Jointly.

Mrs. Sowle: Do we need the word or are we alright without it?

Mr. Aalyson: If you say '"individually" you imply that collectively, you might be,
I think.

Mrs. Eriksson: Collectively, as a corporation, he is liable, as a corporation. So
maybe you should keep that word 'individually' in there.

Mr. Aalyson: You think you do?

Mrs. Eriksson: VYes. So that you can say that he shall not be individually liable.
But as the collective of the corporation the corporation is liable,

All agreed.

Mrs. Eriksson: And I think if you take that word out, there might be a question about
it.

Mr. Carter: ©Now, I have, "A stockholder in a private corporation shall not be individ-
ually liable for corporate obligations in excess of that stockholder’s unpald stock
subscriptions.' That certainly is something that's understandable.

Mr. Wilson: 1It's much more explicit than what we have got in here now.

Mr. Aalyson: What are we going to do with that last sentence? I think it ought not
be in this section myself.

Mrs. Sowle: Should it be anywhere?
Mr. Carter: I don't think you need it. 7The Division of Banks said that repeal of
section 3, which is what we're talking about, would leave the statute intact, which

is sufficient.

Mrs. Eriksson: Historically, this goes back to a time when private banks were pos-
sible, and they aren't any more.

Mr. Carter: Yes, It used to be that I could set up the Carter Bank, and write my
own currency. A lot of people did that. All you had to have was a reputation in the
community. A lot of people lost a lot of monecy that way.

Mr. Wilson: That's probably why banks and banking got into this section.

Mrs. Sowle: The reasons for deleting that last sentence are that it's covered by
stutute and it's not properly constitutional material.

Mr. Aalyson: And you cannot form a private bank now anyway.
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Mrs. Sowle: Right. 5o that takes care of section 3. We're on section 4:  "The
property of corporations now existing or hereafter created shall be forever subject
to taxation the sare as the property of individuals,"

Mrs. Eriksson: The discussion about that scction was that it was unnecessary but
that it would be politically unwise to take it out.

‘Mr. Carter: Unless it's a part of a whole thing. In other words, one of the things
I'd kind of like about what we are doing is that we can say we are going to eliminate
Article XIII and have one section. We can put this stockholder thing into the section
we already have written. And if that's all we end up with, we can then propose the
abolition of Article XIII. and just put it in the miscellaneous section.

Mr. Wilson: We could also go back to thot first sentence we wrote to take care of
section 1 and 2, talking about corporations may be formed, and the powers regulated,
and taxed.

Mr. Carter; Yes, that's an interesting political gambit, though.

Mr. Wilson: 1It's already in there. All you would be doing would be including it in
this cumulative sentence you've come up with to replace a lot of sections.

Mrs. Sowle: Section 2 of Article XIII covers existing and future corporations and
double-property taxation. So this is merely a duplication of something else in the
constitution, and (I'm reading from page 10 of the memo) if double property texation
is already covered there. can we recommend the elimination of this on that basis?’

Mr. Aalyson: 1If it is so covered, I would think there would be ample reason to elim-
inate it.

Mr. Wilson: 1 could think that we would not necessarily eliminate it, but we could
cover it with my suggested insertion of the word "taxed" in that first cumulative
satence.,

Mr. Carter: Clearly it is a political strategy. It doesn't mean anything.

Mrs. Sowle: Yes, it doesn't mean the same thing that this does, if you just add
taxation to that section. That talks about special as opposed to general laws.

Mr. Aalyson: This is being sure that the general assembly can tax corporations.
Mr. Carter: Well, I think that it would take the sting out of repealing it.

Mr. Wilson: I don't think that you could come up with the repeal of this without
coming up with something...

Mr. Aalyson: If we say it's in Article X¥II, and if it is, and I accept the analysis
of the author of this memo.

Mrs. Eriksson: Of course, it's not specific. 1It's just that section 2 of Article
XII clearly covers property taxation, but it doesn't specifically talk about corpor-
ations,

Mr. Carter: But if we were to use Jack's term in context with Article XII.

Mr. Aalyson: The section presently provides against excluding a corporation from tax-
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ation in any different form than an individual's tax.
Mrs. Sowle: It's the special privilege problem, I think, that section 4 is addressed to.
Mr. Aalyson: Right, they are trying to avoid giving a corporation a special privilege. °

Mrs. Sowle: Because of the abuse of a special grant of privilege where you tax in-
dividuals but you exempted corporations. Now, to add taxation to that earlier arti-
cle would simply mean you have to tax by general law but you could still exempt cor-
porations from a generally applied tax.

Mrs. Eriksson: But section 2 has to do with property taxation generally. ¢
Mr. Aalyson: This does too, with the property of corporations.

Mrs. Eriksson: Right, and you see, land a~d improvemcntc thereon can be taxed by

uniform rule according to value. You can't classify and say we're not going to tax ®
corporations' propcrty. That's another method of classification of property and any
classification of property taxation has to meet the requirements of reasonableness

under cqual protection, anyway. So that's what this means when it says tha: under

section 2 of Article XII you couldn't say we're not going to tax corporate property.

Unless you made an exception in section 2 of Article XII.

Mr. Carter: As we have for homesteads and that sort of thing. ®
Mrs. Sowle: That's property taxation. What about income taxation?

Mrs. Eriksson: This is only talking about property taxation. That's why we

reached the conclusion that section 2 of Article XII covers it, ®

Mrs. Sowle: Then I have no objection to adding taxation to the earlier section, as
long as this special excmption is taken care of also,

Mr. Carter: TLet's go back and piék up what language we have. I want tc make sure

we've got this what we're talking aboui now. I heve '"Corporations not governed under ®
Article XVIII may be formed, empowered, taxed, and regulated" or "regulated and

taxed", “only uuder general laws, but all,..." that phraseology that we have on that.

Is that right, Ann?

Mrs., Eriksson: Yes.
Mrs. Sowle: Section 5. "No right of way shall be appropriated..." ¢

Mrs. Eriksson: At the last meeting we discussed this, and our original recommendation

in here is that this can be repealed. Then, as we. talked about it at the last meeting,:
the question came up whether if this section were repealed it would permit the general
assembly to confer upon corporations greater powers of eminent domain than under sec-

tion 19 of Article II, the state itself can exercise. Becausc the state and anybody |
who derives its power from section 19 of Article II, all political subdivisions, can

only use quick~take procedures in particular instances, otherwise compensation must

be paid before you take the property. And it was my original opinion that even if

you repealed this, no corporate power could ever rise higher than the public power from
which it is derived. And that is still my opinion. But I find, in getting into it,

that 1 want to have somebody really look into the eminent domain section and make sure ¢
that's a correct opinion before we would recommend repealing it. Because there are

many other ramifications to the whole question of eminent domain, I think it is very
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clear that the general assembly could not confer upon anybody eminent domain power
except as it would be for a public purpose. But whether there could be any quick-
take given to a private utility that the public itself could not use, I want to make
sure before this section would be repealed. So I would be happy if you would postpone
any decision on this section until after I hawe a proper paper prepared on that,

Mr. Carter: In other words, this prevents quick-take. Beeause it says "until full
compensation therefore..." '

Mrs. Eriksson: Right. And essentially that's the only difference between this sec-
tion and section 19 of Article 1.

Mr. Carter: I remember the rather involved discussion we had on this the last time.

Mrs. Sowle: Okay. Then we will postpone any further discussion of the eminent domain
question until that's done.

Mr. Aalyson: When you are working on it, Ann, I wonder why wés this restricted to a
right-of-way?

Mrs. Eriksson: It's interesting that, under thc¢ cases, it's not restricted to right-
of-way. And that's why I think that there can be no greater power than thst conferred
under the other section anyway, Because one of the leading cases under this section
had to do with a railroad, and they were trying to appropriate property for a depot.
And somebody said that this section only talks about right-of-way and the court:said
no, because the general assembly has conferred power on the railroad to appropriate
property for its purposes under section 19 of Article I. Therefore, it can acquire

a depot, and it doesn't have to be a right-of-way. 1In other words, this section
doesn't confer power in itself. 1t only restricts it that compensation be paid

ahead of time.

Mr. Carter: And jury protection.
Mr., Wilson: Actually, that belongs in the eminent domain section, anyhow.

Mr. Aalyson: 1I'd like to change '"no right of way'" to another term, anyhow. It would
sound better.

Mr. Carter: Has anyone tackled section 19 of Article I?

Mrs. Eriksson: That is really part of the bill of rights, and I do have a memo on
that section. It hasn't been sent to anybody yet because after I started reading it
and started reading this aml started reading the cases myself, I decided we really
needed to put it all together,

Mr. Carter: Alright, so at any event, section 5 should be considered in context with
Article I, Section 19, Maybe we could dispose of it, take it out of here and refer
it to the Bill of Rights Committee as a part of Article I, Section 19. It doesn't
belong here.

Mr. Wilson: It doesn't necessarily have to be a corporation that goes someplace with
a.right-of-way. 1It's all under eminent domain, rather than specifically corporations.

Mrs. Sowle: So in effect, do you think it would be appropriate for this committee
simply to take the action of recommending its removal from Article XIII and that further
consideration be given by the Bill of Rights Committee.
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Mrs. Eriksson: I don't see any particular reason to have it here. As you say, if
the legislature determined that it's a proper public purpose for a partmership to
be given the power of eminent domain that would be apprcpriate. There is no magic
about a corporation exercising that power,

Mr. Wilson: People didn't trust corporations earlier - big business,

Mrs. Eriksson: But it was only corporations generally that were the utilities and
that's really what this is talking about, of course.

Mrs. Sowle: So this committee recommends deletion of section 5 from Article XIII
and consideration of the provisions of section 5 by the Bill of Rights Committee.

Mrs. Eriksson: I would just recommend section 5 to the Bill of Rights Committee
rather than making a recommendation to delete it, because I really don't know what
we're zoing to find out.

Mr. Carter: We can make a recommendation to transfer the subject,

Mrs. Sowle: Okay. Now, that takes us to section 7. Where is section 6?

Mrs. Eriksson: Section 6 has to do with the municipal corporations and it clearly
belongs in conjunction with that, It was part of the Local Government Committee

report,

Mr, Wilson: This is the only attempt I can see in this article to delineate between
so~-called business corporations and municipalities.

Mrs. Sowle: Section 7 looks fairly simple, "No act of the General Assembly, author-
izing associations with banking powers shall take effect, until it shall be submitted
to the people, at the general election next succeeding the passage thereof, and be
approved by a majority of all the electors, voting at such election." This is limited
to laws involving banks of issue and that's controlled by federal law, anyway, in ef-
fect, so this section, the memorandum says, is not necessary.

Mr. Carter: I couldn't agree more.
Mrs. Sowle: Do you all feel that it's obsolete and should be repealed?

Mr, Wilson: 1If we are going to eliminate reference to '"banks, bankers and banking"
in Section 3, I'm in favor of eliminating this section by repealing it.

Mr. Carter: 1I'd like to bring up the question again; since we're left with so little
whether we shouldn't eliminate Article XIII.

Mrs. Sowle: Yes. We are back to where we put what we are left with.

Mr. Aalyson: And make it just a section in a miscellaneous? The only objection I
have to tha* is that it does deal with corporations, and if you are looking for some-
thing, trying to find something in the constitution, I always like to be pointed to
an area where I feel that I can find most of what I'm looking for. I don't know
whether anyone would even think to look under miscellaneous for corporations.

Mr. Wilson: That's where it is in the index.

Mr. Carter: It doesn't deserve an article.
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Mr. Aalyson: Well, probably you're right,

Mr. Carter: And there is a strong argument, there shouldn't be anything in here about
corporations. It just doesn't deserve the status of an article,

Mr. Wilson: It would be interesting to hear some of the arguments when this was first
put into the constitution.

Mr., Carter: Corperations were a bitterly controversial idea back in 1851. There was
a tremendous argument as to whelhcr that should be a permissible form of organization.
I would like to suggest thit we eliminate Article XIII and put it in Article XV, the
miscellaneous article.

Mrs. Eriksson: There are other instances where we're going to be left with very little
in an article, and one of those was voted on today which is Article XVII which is going
to be left with two rather short sections in it. It only has two sections in it now.

Mr. Carter: What is the article?
Mrs. Eriksson:; That is the elections,

Mr. Carter: 1 feel that that's an appropriate subject for a constitution, and corpor-
ations is not.

Mrs. Sowle: There is one other question, just in the matter of research, suppose, on
the history of the liability of shareholders. Now you go to a volume and you find
the provision under section 3 and its under Article XTII and all the annotations are
there. Now if we move this to miscellaneous, these annotations are still going to

be in what used to be Article XIII?

Mr. Aalyson: But 1t makes a difficult job for someone who is doing research or writing,

Mrs. Eriksson: 1It's a difficult job for the publishers and they're the ones that com-
plain about this sort of thing, but you've just transferred all of initiative and ref-
erendum from Article II to Article XIV. We're making a lot of changes like that.
We're shifting all those sections in Article XVIII around and changing the numbering
and it's going to be the same problem. I don't think that that should be a major con-
sideration,

Mr. Carter: I see that Article XIV on jurisprudence doesn't have anything in it anymore.
Mrs. Eriksson: That's where we are putt.ny the initiative and referendum.

Mr. Carter: Yes. That's right, I remember that now. This is more than just a tech-
nical point in my mind. I just don't feel that corporations, business corporations,
have much of a place in any constitution. Modern day ceonstitutions - you don't need
anything in it because it is a legislative matter. And it just seems to me the sooner
we can get them back in the background, a better constitution we are going to have and
hopefully sometime the next step will be to drop the whole thing.

Mr. Wilson: I don't have the legalistic background some of you have, but from an ac-
counting standpoint, a corporation is simply a business entity, like a partnership

or a sole proprietorship. And in our mind, it doesn't merit a full article or special
treatment, so I can see your point. Although, obviously, at the time it was put in
the;e, people felt that it deserved special treatment.
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Mr. Carter: At that time,

Mrs. Sowle: The reasons are mostly historical now. Well, I have no objection to
putting it in miscellaneous.

Mr. Carter: There are only ten items in miscellaneous, and a couple of those have
been repealed, so it's not a big deal. Another thing, I think, is that you are going
to have an easier time getting this thing by if you take this approach, too.

All agreed. ‘

Mr. Carter: The next step is to make a draft of a report of the committee, and send
it out to our missing members and give them a chance to reflect on some of these
questions. I really feel this has been a good change. One of our functions is to
clean up the constitution of archaic and non-applicable matter, and that's what this.
is.

It was announced that Mr, Aalyson would assume chafrmanship of the committee.

The meeting was adjourned, : f
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Oiiio Constitutional Revision Commission
Elections and Suffrage Committee

November 206, 1974
Surmary

The Elections and Suffrage Committee met on November 26 at 9:30 a.m. in the Com-
mission offices of the Neil House, Present were committee chairman Craig Aalyson,
conmittee members Katie Sowle, Dick Carter, Jack Wilson, and Robert Huston; Russ Herrold,
an attorney with Vorys, Sater, Seymour and Pease and legal representative of the Ohio
Manufacturers Association; Mirviam Hilliker of the Ohio League of Women Voters; Brenda
Avey was present from the staff.

Mr. Herrold stated that his firm represents the Ohio Manufacturers Association
and has an interest in workmen's compensation.

Mr. Carter welcowed Bob Huston, a new member, to the Commission.

Mr. Aalyson: The meeting this morning is for the purpose of discussing whether there
should be any change in the constitutional provision which deals with workmen's compen-
sation, I wrote a letter addressed to a number of peaple, most of whom I felt were more
aligned with the employers' position in workmen's compensation, since I am primarily
aligned with the claimants' position. 1 addressed the letter to Russ, Jolin Cantlon and
Associates, Inc., who are actuaries in this field, Mr., Yilliam Hartman, member of Squive,
Sanders & Dempsey in Cleveland, who represents empleyers, Robin Obetz, who I've alrendy
described as having been a past chairman of the Columbus Regional 3oard of Review and
also affiliated with a firm that handles employer clicnts in this field and Mr. James

L. Young who is presently director of the Ohio Legal Center Institute but who formerly
was the chicf of the workmen's compensation section in the attorney general's office and
also administrator of the Bureau of Vorlmen's Compensacion at one time who has written

a book dealing with worlkmen's cowmpensation in Ohlo, all of whom I felt might be able

to give us the advantage of their thoughts. I've had some response. John Cantlon is
intending to send a representative, Robin Cbetz hopes to appcar, and of course, Russ
told me he would be here and is here. T have had no rcsponse by way of written com-
ments on proposals for changes except from the Ohio Academy of Trial Lawyers which

has a workmen's compensacion conmittee on it and they have submitted to me some proposed
changes which I will pass out in a few minutes. I had asked Russ and the other members
to whom I have written if they wished to make written responses, and I have received
none f{rom any of those persoas. 3o, Russ, if you have anything you would like to say
before we start, we would he most happy to hear from you. This is our first discussion
of worlmen's compensation.

Mr,Herrold: May I ask, you are expecting to have another day for people with the labor
organizations coming in and saying what they have to say?

Mr. Aalyson: Brenda wrote to the labor people and none of them responded. We had hoped
they would be here today. I had hoped that perhaps we could dispose of this in one
meeting, There is no plan presently to have a meeting where labor would appear as op-
posed to employers.

Mr. Carter: Mey I comment on that? All of the mectings of the committee are public
so that anyone can attend iy session of a committee or of the commission and we have
invited. We then have to have a public hearing if the matter passes the committee and
goes to the full Commission, then it is again open for public hearing. So there are
opportunities for any member of the public to appear at any committee meeting or at
the commission meetingz., I'm surprised we haven't had any response
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Mr, Aalyson: I didn't write because, to my knowledge, Brenda was writing, and they've
had an opportunity, as I understand it, to know that we are having a meeting and to
appear if they wished, This draft that I have just passed out is a draft proposing
changes from the Ohilo Academy of Trial Lawyers' Workmen's Compensation Committee, I
have had the opportunity to see it last evening, and I think I understand everything that
they want to do, and we will coument upon it during the cvurse of the meeting. Russ, if
you care to read it and make comments, fine, or if you have anything independent of this
suggestion thal you want to propose, we would be glad to listen to that. The Ohio Academy
of Trial Lawyers is on the side of the injured employees,

t

Mr. Herrold: This makes an enormous number of changes in the Ohio law.

Mr. Aalyson: I believe that before we proceed to discussion of this particular {tem
that we should give Russ the opportunity to be niesrd on anything that you might have
vanted to spealk to indep:indent of this particular thing, I heard from Steve Tedrick
wi. h John Cantlon's firm, and he had the impression that someone was going to submit a
proposal that tte self-insuring provisions of ti.e Ohio stacutes be restricted comsti-
tutionally. Now, I have heard nothing beyond what I heard in that conversation. I have
seen nothing in writing from anyone. I just thought 1 would mention it.

Mr. Herrold: I have previously been furnished with a research memorandum on the subject,
and I will respond to that in a moment. First, let me say that I am an attorney for

the Chio Munufactur.:rs Assoclation which represents most of the manufacturers in Ohio

aad as such, their ovientation is toward manufacturers rather than employers generally.
Over the years, the Chio Manufacturers Association, more tl.an any othei group of employ- .
ers has spoken for employers generally in the field of workmen's compensation. For three
reascns. Their interests are more homogeneous than perhaps employers generally because
they are all engased in the process of manufacturing. And as manufacturers, as opposed
to retail persommel or scowme other catejoriss of employers, generally they heve a higher
payroll which in turn subjects them more to greater costs of injuries than some other
lowar puid categorics of cmployment. and thirdly, manufacturing is probably a more
Lacardous typ: of cmployuent than some others which also contributes to their being

more divectly affccted Ly the costs of compensation and the effects of workmen's compen-
setlon., My own ovientation and background might be of some interest to you, also. A
200d bit of my practice in law is representing employers in workmen's compensation matters.
I bave doune it for ahout 23 years, and a good bit of that has been in friendly opposition
ta Mr. Aslyson in court cases, T have served as the chairman of the Ohio Bar Associa-
tion's workmen's compensation committee for two years in succession and I served as an
emnloyer member on the workmen's compensation advisory council, And I now serve as vice-
chairman of tine American Bar Association's workmen's compensation committee. But I'm
here teday as a represcntative of the Ohio Manufacturers: Association., I came to react
to the research memorandum which was distributed earlier. I think employers generally
would be opposed to amendment in the present constitution and I had two basic reasons,
The memorandum sugzests that the one percent limitation now in the constitution should
perhaps he venoved, That language is as follows, "such board shall set aside as a sep-
arate fund such portion of the contributions paid by employers as in its judgment may

be necessary, not to exceed one per centum thereof in any year, and so as to equalize,

in so far as possible, the burden thercof to be expended by such board in such manner

as may bo provided by lew for the investigation and prevention of industrial accidents
and diseases," 8o, in c¢ffect our constituiion contains & provision permitting the as-
gassnient against employers generally of one percent of payroll for the purpose of in- ¢
vestigation and prevention of industrial accidents. This, of course, goes back to the
enactment of tue constitution, Aund before that constitutional provision was enacted,
there was no workmen's compensation. The injured claimant entirely depended on his
rights at common law to whizh the common law defense applied. And when the constitution
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gave the claimant the statutory right he now has, this one percent limitation was put
in.

Mr. Wilson: That's of the contribution, not of the payroll, isn't it?

Mr.Herrold: Ycs, it would be of the contribution. You are very right. And, of course,
the higher the risk the more you contribute therefor. The riskiest employment we have is
coal miners and it varies down to the office personnel at the botton. Now, this limi-
tation of one percent was part of the compromise which was arrived at when employers

gave up their common law defenses which they, before that time, were pérmitted to have

in defending against these cases. So, in effect, if you were to change it, you would be
changing the quid pro quo given by employers when they gave up their defenses. This is
no little matter because in workmen's cowpensation now there are very few defenses ex-
cept that the incident didn't happen. None of the common law defenses which you'd have
in a suit of common law arc now available to the employer. The only defenses which are
available are: it didn't happen, the disability is not related to the event of injury.
Everybody in the state is interested in the prevention of accidents, And yet, this one
percent premium tax is levied against the employer. It would seem to me that if any
change, any increase, in that amount is to be made, everybody in the state should bcar it,
and not just the employer. This seems to be what the research memorandum overlooked.

Mr. Carter: As I read the memorandum, it doesn't recommend a change in the one percent,

but rathcr it raises the question as to whether this is a matter for the legislature
rathcer then a metter for the constitution.

Mr. Herrold: I would say 'no". The reason it is here was part of the agreement arrived
at when employers gave up their defenses, and by putting it in the constitution it was
meant to make it a thing that wasn't to be subject to the whims of political change. I
would like to make the point that this was the bargain struck at the time and that it
should be a thing not easy to be chanved, therefore it should be in the constitution.

Mr. Aalyson: A couple of questions please Russ. Frankly, T don't know how this one
percent is handled, but is it one percent in addition to the premium or one percent of
the premium or contriHution made?

Mr.Herrold: 7It's in addition.

Mr. Aalyson: The way the language is written it seems as though the industrial commission
would set aside one percent of the contributions paid,

Mr. Herrold: I had thought it was cxtra but someone from the industrial commission would
be able to say.

Mr. Huston: JIs thecre any limitation ¢ the amounts of the contributions? You mean the
one percent is figured in after they establish the contribution to be made. 3Is there
any limitation on the amount of the contribution? There isn't any in here. So rcally,
you don't have a lim’tation on the one percent, technically.

Mr.Herrold: The one percent really is a configuration or the amount that is assessed
against the employer.,

Mr. Aclyson: Russ, would your attitude be different if the one percent were in addition
as opposed to being one percent of the contribution that is already nmde?

Mr.Herrold: My concern is that it be limited to one percent and that it should be a
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constitutional thing, not a legislative thing,
Mr. Huston: Any additional cost is something the employers don't need.

Mr., Aalyson: I assume that employers customarily, in cowmputing costs take workmen's com-
pensation premiums into account. Am I correct in that or would you know?

Mr o Herrold:I would assume that they take all costs into account, but I guess there are
as many variances as there are employers.

Mr, Aalyson: When you suggest that perhaps if thcre is an increase in this cost for .
safety investigations that it should be shared by perhaps everyone in the state - wouldn't
it be fair to say that in most instances, at least, the employer would have a method of
passing along this cost, and therefor couldn't recover it.

Mr.Herrold: That assumes, I think, that the employer can just keep raising prices with-
out end, which I wish were true, I suppose, whereas taxes can be raised without the limi-
tations of the constitution,

fr. Aalyson: Are you proposing that if there is to be an increase, it should be some-
what in the nature of a tax that would be imposed on all the residents of the state?

Mr. Herrold: I'm not proposing any changes,

¥r. Aalyson: I see., But if there were to be a change you would think that a tax of
some sort - a general tax - might be more appropriate.

Mr.Herrold: It seems to me that the matter of health and safety concerns everbody, not
just employers, ‘

Mr, Aalyson: I agreec with you on that. I'm just wondering what your idea is as to how
the cost should be distributed.

Mr., Herrold: I'm just proposing that it should: be left the way it is. I'm objecting
that there should be any elimination of the limitatiom.

Mr. Huscon: Russ, I had a question. What do you think is the impact of the Occupational
Safety and Health Act laws in connection with this type of activity? Hasn't that some-
what put the responsibility for safety in another area?

Mr. Herrdld: That is a very excellent question because of what happened in the last year
in Ohio. Ch:ldon Samuels, the head of the AFL~CIO Industrial Divisioa out of Washington,
has becn quoted as pointing out that during the Gilligan administration, labor was very
pleased in that they had been able to put a lot of things together in favor of their
members. ne of those things has.been, and it is not generally realized, a tapping of
this one percent fund for purposes, the legality of which is very questionable. Ohio
did not enter into agreement with the OSHA people by which the OSHA people would have
taken over administration of the Ohio safety and hedth programs. Instead, it elected

to develop its own, and it entered into a contract with the federal govermment by which
certzin functions of the federal government would be performed by state people. 1It's

my understanding that Ohio employees are enforcing federal laws with funds paid from
this one percent. T have grave legal problems concerning this. To me, Ohio tax dollars
should enforce Ohio programs, not federal programs, and yet that's not what is happening
now. I don't think tlic fund should be increzsed or limitations should be removed from
the ‘one percent that is established in the constitution to permit this sort of thing. to
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happen. I do not like the use ol thesce fund dollars to enforce federal prosrams,

Vhether the prosrane are good or bad is ivvelevant, it scems to me, for purposcs of
copskitutional discussimm. And I suspect the validity of vhat has been done will bhe dis-
posed of at a later datc.

Mr. Aulyson: would that be changed by what's in the constitution? That secms to be
J g y
sorzthing that happens independent, whether this was a one percent figure or a ten. per-
< L r 3 [ p
cent fisure. ’

fr. Herrold: I think my point is whatever was done was limited to one peicent. T.king
off that limitution would mecan the sky is the limit,

Mr, Huston: It just scems to me to a degree that civeumstances have changed since the
consiiiution was written and this provision was put in there, Inasmuch as the [federal
covernment, to a certain extent, hus prcempted this field, even thouzh they have lelt to
the state some of the rights they have that a state has the election to go one way or
the other.

Mr.Herrold: I would :ave to say a couple of things. TFirst of all, the {ederal govern-
ment has not precapted in Ohio.

Mr. Duston: MNo, that's what I say. They have not.

Mr.,Herrold: 1In some states, they did, Labor here favors state control rather than fed-
eral., We had the 0OSFA bill coma along, I think in 1970, and in thoe last session of con-
gress, there was the so-called Javitz bill which didn't pass but about which & great
deal ol councern and activity vas happening. A1l ol che states, in their workmen's com-
pensation programs, were very concerned about federal presemption, wondering whether

it was on Lhe way or can we leep staic control by upgradiag aur systems, Ohio hzs done
that so they now meet so-called federsl minimum standards. One of the few states which
had, All state administrators seek to avoid federal control and ave urging upprading

of their own systems to get this., So I have to say that this is the battleground right
now ac to which way it will go. I would hope that a staie commission such as yoursclves
would lean toward state control and not take any action which would lean toward federal
pre-emption.

Mr. Carter: If you were a member of this committee would you reconmend no change in the
present provision?

Mr.Herrold: I woulds N>w, unless there are further quertions on the one pe.cent, I
would like to shift to amothcr portion of the research memo.

Mr., Aalyson: If the committee were to consider changing the one percent limitation,
you would still favor a limitation in the constitution? For example, if it would go
from one to two parcent, you would favor that as opposed to removal entirely,

Mr, Herrold: vycs, I certainly would, and let me say the reascn. It comes from many
years working in the legislative field of workmen's compensation, and it is a battle-
ground in which labor andirdustry are pitted head on, 1In the past, Democrats have
generally lined up behind the interest of labor and the Republicans the sides of in-
dustry. When the Republicans win, legislation favorable to employers generally gets
adopted. When the Democrats control by a substantial majority, legislation favorable
to the views of labor is adopted. It seems to me it's not a good thing to have the
pendulum in a field such as this swing back and forth., It ought to be moderated in the
middle by legislative mandate rather than subject to wide changes.



Mr. Carter; 1T think you could say that about almost any legislative program,

Mr. Aalyson: But I don't think you see it as clearly as you do in this field. I agree

with what Russ is saying.

Mr, Herrold: It secms to me that it is desirable, at least in workmen's compensation, to
have a steady course charted in the legislation rather than one marked by wide swings
favoring nne side or the other. X think it is bad when it happens, And so I would like
to see a balance wheel such as the constitutional one we have preserved to the good of
the overall system., I'm delighted to hear Mr. Aalyson say he concurs,

Mr. Aalyson: I might say, for the benefit of the other members, that I have always felt
that if lebor and management's representatives could get together and draft something that
was agrecable to both it would be better than having this wide pendulum-like swing that

we do have every few years in Ohio. It seems that we go from one extreme to the other,
and T aoree with Russ, in principle, that if we could chart a middle course, we would be
much better for both labor znd management.,

Mr. Wilson: 1'd like to raise a question that to me is basically in back of this. I
may be wreng, but I had information at one time that indicated thot Ohio was one of seven
states which har a ctate monopoly on industrial accident insurance, Other states, I
understand, provide requirements that in effect this type of insurance be carried, and

50 states have a choice between the state fund and commercial insurance. I object to
at:uw nonopelies in any ficld, T am wondering whether there would be any worthwhile
weritc in coirsidering liberalizing this to the point of where we could provide some
competition for the state fund if that is the way you want to look at it.

{r. Carter: You mean, not prohibit it.

Mr. Wilson: Yes, to me, social security can be pointed at as a stupid arrangement as
for as retirement forms are concerned, It was sold to the public on account of its
heving rotivement benefits which arve not there., It may not be bankrupt but it's close
o it, I'wm no: sayirg this fund is in bad shape but I'm saying that a governmental mono-
poly, which is what tlis is, does not necessarily lend itscif to the most efficient
meichod of operation. I'm not an insurance egent and I don't represent insurance compan¢
1eu, bt I feel that perkaps wc are overlooking something by not considering whether we
nt to do someithing about this Chio monopoly on industrial insurance. I don't know how
h" rest of you ~on1 or whether you have given it any thought ox not, but whea'we agreed
to study workmen's compensation, this was one of the things in the back of my mind, whether
wa shouldn't consiuer opening this up to allow private enterprise to compete with gov-
ernmental enterprise.

Mr. Aalyson: I'm sure Russ might have some comments to make about that, Jack. Period-
ically there is such a movement in Ohio.

Mr. Herrold: The last one in 1967,

Mr. Aalyson: To permit insurance carriers to come into Ohio and enter into the workmen's
compensation field, and I have never heard that there is a constitutional objection to
that. ECither the thing fails in the legislature or from lack of support. Now, I might
say this as a cleimants representative that when we hear about insurance carriers coming
into the state that this is a fearsome idea, And yect, when we as claimants represen-
tatives talk to people in other states which have insurance carriers they say, "We wouldn't
think of having a state fund", and so I guess our fear is of the unknown. I don't

think, however, that anyone has ever raised the point that it might be unconstitutional

to have private carriers in the state so I don't know that it is necessary that we do
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anything with the constitution. I'm not prepared to argue one side or the other except
that the legislature seems to take the attitude that it would be constitutional if they
could pass it.

Mr. Wilson: Workmen's compensation is now required on your baby-sitter and your dish-
washer and your housecleaner. I carry liability insurance on my home and everything in
there for pcople who are there for any reason whatsoever, and if I have a housecleaner
in and she gets hurt, my personal insurance will no longer cover it, and I am now re-
quired to puy into this. If I'w already covered by private insurance, why chould I
have to put into this fund too? We could allow anybody .o insure anybody in the state
of Ohio as long as their benefits are comparable to what the state would provide.

Mr. Carter: Jack, as far as the constitution is coneerned, what we arc concerned with,
it says "lews may be passed". Now, that indicates to me that if the legislature "in

its wisdom" determined that private enterprise could do this job that there is no con-
stitutional prohibition. So I would be inclined to go along with what Craig says that it
is a legislative wmatter tather than...

Mr, Wilson: It may well be, but I think you've got this roadblock in here now, it's a
firmly enirenched governmental operation, and it's difficult to get it switched around.
I'm not saying absolutely that it should be, but I think we're paying a pcnalty through
ineofficient govermrental administration,

Mr. Carter: The thrust of this constitution as I understood the memorandum was to remove
any doubt, from a kgal stendpoint, that such laws were, if passed by the legislature, in
faet valid lavs under the consiitution, and I think that's the thrust of this, Now, if
the legislature docided thet it wanted to terminate the state compensation operation, I
sce no reasor why they couldn't do so.

Mr. Wilson: Could they also allow competition?
Mr, Corter: T think so, because it only savs "laws may be passed",

Mr. Aualyson: Russ is nodding his head yes, and I agree., T think it has always been the
idea tuat the legisleture could do this 1if the votes were there.

Mr. Herrold: I was involved in the last time or the last two times that this went through
the legislature and if the legislatur: caw fit, I think they could zllow private insur-
ance. Labor and industry are both opposed to allowing private insurance and there arc

two reasons: in the first place there is no way for private enterprise to compete with
for the simple reason - the state fund is roughly two billion dollars at the moment. This
genervates 3% on that, or $150 willion a year. And so for every premium dollar paid, $1.08
gets paid out in bencfits., There is no way anybody in private industry could compcte

with that becazuse he has his taxzes, his payroll, his profits, his cost of operation.

Mr. C.rter: So does the state,

Mr.Herrold: Right, but nobody else is ever going to get up above the premiums that are
paid out. So you won't have that reserve, the income from which is allocated toward
benefits. ~

Mr. Carter: I understand what you are saying. It is a start-up problem,

Mr. Wilson: That may well be a current financial status. It's just the concept that here

I am paying private insurance for coverage and now I'm going to have to pay the state for
the same thing. ‘
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Mr, Hewrold: I agree with you. I think it's ridiculous and the reason that it happened
is that it was mandated by the feds, The feds said "Thou shalt have coverage to be an
acceptable system which covers one or more employees,” Everyone agreces thau this is a
terrible result, The sccond reason #n the insurance question why industry and labor are
opposcd to it is thct if private firms came in they would want the good risks which have
low losses. If you had a state fund left, you'd end up with all the bad ones, which

has obvious. disasterous results for the state fund,

Mr. Wilson: It can't be doing that badly if it has that kind of reserve,
Mr. Herrold: uell, it's been there sixty years.

Mr, wilson: I'd say they've overtaxed the employers 1is what they've done.
Mr. Herrold: Thai may very well be.

¥r, Huston: Getting back to this one percent, Russ, do you have any reason to kacw
why they put a one percent factor in here to be used for investigation or prevention of
industricl accidents?

My, Herrold: No, I can't claim to know about that, it was before my time, but it's worked
cut alrizht{ T think it's not an exccssive one and in the most recent years I've known
about they haven't been using the full one percent for the program so the figure can't
be too far off as far os need goes,

Mr, Tuston: Do you think that, perhaps, the fact that the employees waived any right

o suc the employer end there is a limitation on the amount an employee can recover I
believe, even if the employer has violated the state standard, that it was to provide an
cqualizacion so thac the state could go to the employer and establish criteria or safety
standards that the employers had to meet in order to counterbalance the fact that the
cnployee was weiving his gencral common law rights in the case of negligence?

¥r.Herrold: Th8: sounds reasonable. You mentioned the penalties against employers.
The memorandum sujzgesis removing the fifty percent penalty, and obviously, this is a
thing which the employers feel is a protection and it should be borne in mind that this
is purzly a siwply & penalty and the courts have so indicated. To take any maximym off
would zpain leave the degrze of penalty or the percentage of penalty being assessed
subject to the wide swings which you got when you hove changes of 2dministration in
arious political administrations as they come and go. This 50% penzlty, as it exists
now, can be disasterous to a small cmployer because it comes 100% out of his pocket.
Let's say that under present law you have death claims of an 18 year-old leaving an
18 year-old widow, She could receive $112 from age 18 until she died at age 80 which
would muke a big risk to an employer, if she doesn't remarry. If she remarries, it
will terminate., And an employer would have to pzy 50% of whatever that cost is, under
present law. Taking the roof off would bankrupt any small employer to whom this hap-
pens, which is bad, I deplore the concentration of large employers. I hate to see it
happen but it is happening, and I doa't want to contribute to anything that is going to
squeeze out tie esmall employer. '

Mr, Aclyson: I think that as the claimants' representative, I'm in general agreement
with what Russ says in that regard. I think that the threat of the penalty in these
cases has worked wonders in cleaning up industry so far ac safety hazards is concerned,
I know it hes had a natked financial impact, especially upona the small employers. I
suppose there are some small employers who totally disregard safety, who ought ta be
run out of business, bucr the removal of the limitations would cause me some concern.

<62




-9-

I suppose setting back to the federal income tax where ther. was ro limit imposed and
now we have to live with whatever we have to pay. It mekes me very skeptical about
removing limitations in the constitution.

Mr, Carter: What it scems to me is that all I've heard here is to say "Don't monkey
with it - leave thinzs &lone."

Mr. Azlyson: There is on the table for discussion a fairly major change as Russ has
indicated.

Mr. Carter: VWell, from a constitutional writing standpoint, it does seem to me that
this is statutory m tevicl. And on the other hand I am persuaded by the arguments

that have been presented thac this is one of these things that trying to monkey with is
going to cause a lot of problems.

Mr. Aalyson: I think that if no one has anything more to say about what has already been
proposed thae I should go through the written proposal thcot is on the table because I
think I understand what motivated it and I am perhaps in agreement with some of the
things that are in it.

Mr. Carter: Before we do thet, first of all I would like to say that the staff memoran-
dum did not recoumerd anything. The function of our staff, and they have done a beauti-
ful job over the yeers, is to briny up matters which should receive the attention of

the cormittee, so that I don't want you to consider that as a recommendation. The second
thing T'd like to say is in the memorandum is discusscd the role of these two entities,
the Burcau of iJorkmen's Compensation and the Industrial Commission, and I would be cur-
ious to know whether there is any comment on the structure that is provided.

Mr.Herrold: VYes. Th: last paragraph refers to the comments of Mr. Stringer who is

no longer administrator of the Bureau of Vorkmen's Compensation and I interpreted his
comments as being more personal than otherwise. Over the years, the problams thuat he
referred to and have been referred to in some degree in the public press haven't been
as pressing as they might seem to indicate., 1 believe, over the years tliey have worked
out satisfactorily. '

Mr. Carter: You do not sce a problem in this area, then?

Mr, Herrold: I don't see why there should be a problem, but if there is one, it's more
legislative.

Mr. Aalyson: I agree. I think we can turn to the proposal then. The first thing you
see as a proposed change is the addition of the word "disease'" to the other types of
ailment thet might be covered by workmen's compensation. I would be opposed to the
committee adopting the addition of the woxl "diccase', T can tell you, as Russ can also,
why it camec about T'm sure. DPresently in Ohio if an individual is a workman in the

out of doors and his activitics outdoors fall on a day when it is 10° below should lead
to puneumonia, he could not he compensated for that condition because the Supreme Court
has held that under the present statutes this is a disease which is not contemplated
either in the statutes or in the conatitution and tlierefore he is not entitled. Now,

I might have sowe reservations about the Supreme Court's interpret:tion but T do believe
that this would be a legislative matter and if the legislature wants to include diseases,
the legiclaturc ought to do it. T don't think its place is in the constitution. Russ,
do you have anything to say about that, or the other members might have some questions,

Mr. Herrold: I would agree with you and I would further say that distinction is drawn
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between disease and occupational discase.
Mr. Aalyson: Yes, discasc being a germ~induced problem,

Mr. Corter: This is something thot the private insurance carriers are handling very
well, Tio's not for the state at all.

: I think you are opening a horribly big Pandora's box if you put that word
e' in there,

Mr. Aalyson: Well, as I say, it's motivated by a couple of Supreme Court decisions. My
own position is that 17 on: does contract pneumonin as a result of exposure to the ele-
weaee in his work he probably ought to get compensation, but I don't think it's a con-
stitutional problem.

Mrs, Sowlz: Creisn, if "dicease were put in here as opposed to occupational disease,
agide from pneumonia contvacted outdoors, what about somcthing contracted from a fellow
cwployee. Would thet also be a diseasz?

Mr, Aclyson: It's been my experience that the Industrial Commission treats that as’'a
compznsable sitvation, and I don't think anybody objccts too strenuously. For example,
ncople who arc engaged in lab work, wio, by virtue of a scratch from a broken glass or
nceedle o something, or even nurses who are infected as a result of exposure in a hos=
pitel ... I'm uot sure of a measles case, bul:a staphiylococcus infection, the Indus-
trial Commission and the burcau generally treust as compensable.

Mr. Herrold: No problem.
Mr, Aclyson: I think it's legislative. I don't think we need it in the constitution.

Mrs. Avay: Do yon think that by using the words “occupational disease" 1it's so spec-
iic as to preclude the kind of thing that you think cught to be covered?

Mr. Aulyson: Well, I think thzt's the rcacon the Supreme Court reached the decision
it did. Fhen they say occupational diseases, I think, the Supreme Court interprets
that as something other than a germ~induced disease and perhaps if the question of,

for inctance, & staphylococcus iafecltion which can be spread snyplace as opposed to a
wospital but move likely in a hospital, should get before the Supreme Court, they
might adopt the same rule, I don't know. I would hope thct they would find somé means
of distinguishing, but they might adopt the same rule.

Mr. Carter: 1In any evertii isn't anything that anyone has any sentiment for changing
in the counstitution.

My, Azlyson: No, I don't think so. You don't see enough of these cases to merit con-
stitutional change. I think ii& is a statutory thing.

Mr. Wilson: It could be that the common cold becomes a disease.

Mr. Aalyson: Yes, it does indeed, As does nearly anything. The Supreme Court has had
diffic¢ully with permitting a germ-induced common type of thing such as a cold or pneumonia
from being compensated. The word '"disease'" appears a second time in the draft, "Ixcept
for a decision involving the numerical evaluation of the percentage of disability, the
claiment or the employer may appeal any adverse decision in any case to the court of
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common pleas which shall be prescribed by lew where the trial shall be by jury, unless
waived, with the appellant having the burden of proof." 1I'd like to stop right there
becausc it makes for easier discussion., Now, what this says in plain language, 1 think,
is thet except for decisions involving the extent if disability, either party is guaran-
teed a trial by jury in the county which the legislature prescribes, and presently, that's
in the county of injury. And, either psrty may waive the right to jury, but if you go

to trial, the pcerson or the party which lost at the Industrial Commission level shall
have the burden of proof. Presently there is the vight to trizl by jury in the county
where the injury occurred, or,in some instances where the contract of cmployment was
entercd into by either party in cascs other than cases involving extent of disability.

In the past, there hes noi been the vight of appeal to the jury by the employer. And
presently there is. And that hes held to be constitutional - the abseuce of the right by
the employer. So that this would guerantee te the employer as well as to the iajurcd: em-
ployee the right to trial by jury. The big change from the present, as I sce it, in

this particular sentence, is that tie appellant shall have the burden of proof. Presently,
the statutss, as interpreted by the courts, provide thot the claimant shall have the
burden of proof even thoush he may have won at the Industrial Commission level., 1In other
words, the cmployer can appeal and then the claimant hes to go ahead in court and re-
prove lhis casc. New, wmy personal opinion is that this is unfeir to make the claimant go
abead énd re-prove-his case once he has won ang yet there is a very valid avgument thot
can be nade on the other side, or at least it's an aergument which is often advanced,

that the employer shouldn't have to prove a negative. In other words, this has been said

to be difficult, and I'm sure Russ can probably expound on that much better than } have.

Mr. Herrold: 1 don't think why this isn't purely a legislative matter - the procedure
that should be followed in appeal or not appeal to court. The technical trial lawyers'
procedursl burden of proof type matter which to me would be hard enough to explain in
the legislature. I don't hnow how you would ever explain it to the prople. Now, to

get to the merits of it. To try and do what I just said is hard. The proving of a neg-
ative is a pretty tough thing. But it becomes even more unreasonable, it seems to me,
when you consider th:t the burden of proof to do this would be put on the employer, in
the language propored, which is not the perty who would be getting the money. It would
seem to me that if you want something, i.e. money, you should bear the burden of proving
that you are entitled to it. I guess thot's the simplest way to say it. Now, there is
nuch more in this sentence than just that - the burden of proof thing. Up in the third
line of the capitalized languagze it talks about '"may appeal any adverse decision'.
That's a chanpe of present law non And before I explain what's involved in it, lot me
say thet, again, I think it's a legislaive matter. Now, under the present statute which
has been in effect since 1959, the only thing thot can go to court is a decision other
than to the cxtent of disability which is what this languaze says. Which means you can't
appeal to court percentage evaluations, specific violation cases, occupational disease
cases, and thcre may be some cothers. This would change all that. Now, whether those
should or should not be appealable to court, I'm not sure I know the answer to. It de~
pends on what or who 1'm representing. But, to me, that again, is a legislative matter,
not a constitutional matter, and certainly it's always becn a very hotly contested one
whenever it comes up, which s every two years.

Mr. Carter: I don't disagree with the thrust of what you are saying but it seems to me
that what you are saying is that some things should be in the constitution, and we should
not trust the legislaturc, to avoid this zig-zagging back and forth as it has been de-
scribed, but some of these other things, it's best to let them zig-zag back and forth.

Is that right? It's kind of a jddgnent question as to which should be?

Mr.Herrold: If they are going to zig-zag, I would rather that the legisléturg was in

1
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charge of that than the generel electorate, yes.
Mr, C.rter: On this specific thing.

Mi. Heryold: Well, T don't know. I just don't want to tinker with the constitution at
all for another vecson. We've had it for almost fifty years in its present form since
there vas an amendmeit in 1924, and over those 50 years the Supr.me Court has had to
answer all of these questions and we know where we stand. We can live with it., Why-
start all over again?

Mr. Carter: You lawyers don't want to heve a new set of rulcs to live with,

M

e
N

. Herrold: I supnose it meles money, but is the public well served by it and T don't
think they are.

Mr. Hurton: Isn't this point generally that when th-= constitution is writien or amended,
usually the provisious io th ro attempt to take carzs of tha quid pro quo for v"*ious as-
nrets in che constitu.ion, -hay try to envision 2verything to protect both sides because

' ced the righi or increascd <he right or sometling of thuL typz, and
cn of that up to the logislature, But if the constitution does not
ite a8 sucl thav they nead te balance, they leave that to the leg-
¢ this gererally the principle of the constitutional provision?

ror:s T think I weould put it a little differently. I think tlat the functiom of
titution s one to basically say how frr the legislature can go. What things

¢ to the direct veie of the people and what things we entrust Lo our elected
crtives, The theory of plenary powers thet the legislature can do all those
ot oavre nobt rrohibitad by the constitution, There are cases like this where it

av, 50 that the coun-titution does ger invelved saying "Laws may be passed to do
hus and se’! which wakzs it clear that the legislature Las the power., I don't think
that's in cenflict with what you are saving, it's just a little different way of looking

ab it. Whe suggesied this amendment?

vr, Aalyson: The Chio Academy of Trial Lawyers has a workmen's compensation committee;
rs. Sowle: And this propocal came from that committee?

Mr. Aulysen: That's correct.

Mrs, Avey:. I'm not sure I understand something. The fact that the claimant now has the
burden of proof, that dcesn't arise directly from the old constitutional languaze, does it?

Mr. Aalyson: It arises from statutes.

lics. Avey: ©So that by including the appellants' having the burden of preoof, you're, in
effect, pve-empting wvhat the statutes may provide,

Ir. Aalyson: Yes, that's correct, I'd like to respond now to what Russ says, speaking
from a claimant's standpoint. I reiterate - I am claimant oriented in these cases, I
helieve that there mey be something desirable in this languaje in an attempt to prevent
the seec-sawing which does go back and forth in the legi:lature. One thing which I did
no* cover and I only got this (draft) yesterday and had an opportunity to look at it
last night and Russ has caught me on it and it is true, I believe thut this provision
as it presently stands, wculd guarantee to an injured employee, and maybe the guarzntee
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ie much more significant to him than it would be to the emnloyer, but also to the em-
ployer, the right to appeal to a cowmnon pleas court from an adverse decision which in-
volves ¢n occupational disease. As someone who represents claimants before the Indus-
trial Commission, I can sce no reason why there should be any differcntiation in the
right of appeal between an injury and an occupational disease.

Mrs. Sowle: Craig, are you saying that under the present statutes there is thet difference?
Mr. Aalyson: There is that difference under current statutes.

Mrs. Sowle: And this would change that,

Mr. Aalyson: A claimant who is injured is entitled to appeal an adverse decision to

court as opposed to the claimant who contracts an occupational disease. He cannot appeal.
Now, I can sce no reason to differentiate between these two. I'm not eveh sure that...
Well, the differentiation comes by way of court decision, primarily, which saye that be-
cause of the way the constitution is worded there is & distincticn between injury and
occupational diseasc.

Mrs., Sowle: They get that from section 357

Mr. Adalyson: Yes because the constitution mentions both death or injuries and occupational
disease, the court has said that this means that thzre must bz a distinction between Lhe
two, Ia my judgment, the drafters of the constitution, and I have no basis for saying

this except a personal feeling, meant to enlarge the concept by using occupaticnd disease
in the constiiution rather than to make it restrictive by making a difference. They

wanted to cover both iajuries and occupational disease.

Mr. Carter: But this says that the lezislature mey pass laws,

Mr. A.lysen: Yes, well the legislature has not said, as far as I can see, that occu-
pational diseases may not be appezaled.

Mr. Carter: They have not?

Mr., 4 lyson: MNo. The Supreme Court has said that occupational disecases may not be ap-
pealed. Am I correct, Russ?

Mr. Herrold: That's risht. 1It's based on the statutory interpretation of the 1959 amend-
ments or tha 1¢63 amendments.

Mr. Carter: But the rcmedy is legislative, though.

V¥r.Herrold: Conplc.ely so. And this argument comes up every time the legislature con-
siders workmen's compensation.

Mr. Aalysoun: 1 disagrec just a little bit, T think that the Supreme Court has gone
bacl: to the constitution and said that because the constitution differcntiates between
injury and disecase, we must differentiate. And because the s tatutes allow appeal for
injury, and don't allow for discase, we thinlk there is a distinction.

Mrs. Sowle: But the statutes in fact say "injury" when they are discussing appeals.

Mr. Aalyson: Right,
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Mrs, Sowle: And the general assembly could &dd occupational disease?
Mr, Aulyson: Yes, I think se. But T zlso thirk that the constitution ought to guarantee
the right of jury trial for either injury or disease. T don't think this should be left
to the legislature. If there is a jury trial, this should be guaranteed by the consti-
tuizion and therc should be no distinction made between injury and disease.

Mrs. Sowle: At present tiiis says nothing about appeal does it? It does permit doing
away with trial by jury, doesn't it?

Mr. Aulyson: The present act does not talk about trial by jury.

Mrs, Sowle: Am I right in saying that section 35 does not require trial by jury in
these cases?

Mr. Aalyson: Section 35 does not even mention it.
Mi. Herrold: And many states don't have tricl by jury,

Mrs. Sowla;: Ves, but isn't it because section 35 could be interpreted to permit no trial
by jury?

Mr. Aalyson: It could.

Mr, Herrold: I believe it could., In fact, if you go back to your theory of workmen's
compensation, it is to have an expert administretive agency which decides these rhings
sad their decision is final. MNow, we've eroded that in Ohio, and what he proposes would
arode it further,

Mr. A.lyson: The idea of worlmen's compensation is that you would have an expert admin-
istrative body and they would take care of these things. But in Ohio this just hasn't
happened. Politics has been the key factor, it seems to me, in the administration of
vorkimen's compensation. You not only get a change in legislature but you get a change in
sovarnors and when you get a change in governors you get a change in the makeup of the
Tndnscrial Commission and this is somcthing that should not be. I think that we should
try as closely as we can to restrict this thing and spell out what can and cannot be done
and what rights shall and shall not exist, and I don't think you can leave it to the leg3
igslature., Past experience says you cannot.

Mrs. Soule: I think I have Dick's problem with all of this and that is, so much of it
sounds like legislative material and how do you decide which sort of legislative material
ought to be in the constitution and which kind shouldn't, v

Mr. Aulyson: It's the sawe thing we had in the elections and suffrage, the initiative and
referendun. Yhat are you going to reserve to the people? What are you going to guarantee
and what are you not, TIt's a matter of policy, I guess, and judgment,

Mr, Wilson: How far do you trust the legislature.

Mr. Azlyson: Yes, and in this field, I think we agree thot you can't trust the legisla-
ture., I wish you could. I wish you could stop this pendulum sving, as Russ does, 1

think it would be better for both sides, but it hasn't stopped in the entire history of the
workmen's compensation act and whether you want to put particular things in the consti-
tutiony of course, is going to be a matter of judgmenmt, But I think we ought to
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try to stop the pendulum here.
Mrs. Sowle: Has any case ever been brought claiming an equal protection of the law problem
with peymicting trial by jury in the case of injuries and not in the case of occupational
discase?
Mr. Aalyson: To the best of my knowledge, no, and it may well come up some time

Mrs. Sowle: I'm not sure how good that arzuesnt would be.

Mi. Aalyson: You get back then to the Cupremz Court interpretstion of the constitution.
® You're talking abouc the fourtecnth wumendment to the federal constitution.

Mr. Corvter: T would susgpest thao this classification would not be wmiteasonadble the

wey the stathce 1s.

Mr, salysen: T thinalt thet the point we have here and zbout which we are discussing
o nresently o, should there be a differentiation betveen the vights of one vho is injured,
whorﬁ b fulle of & loading deck, ws moposcd to one who har perhcps cs hijh ov lLigher dis-
bility bhecaues Lo brs brecthea in injurious cducts., In iy opinion there should be vo

cuice, and I'm inclinad to think it's «
1 2 S

.
roaconcbloe oney,

or constitucienal?

. A lyson: Perhans, unless you went to look at legislat
tl'e not legislcotive, it secms L0 e, rizghi anow.
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Mr.Herrold: The legislature is a political body.

M. Jluston: TFundorentally, your consilfnt*onal provision in lLeve was merely to elim-

inate 3 i law rights of the empleoyer ard the employee or to limit them. That wes

the purpose of it, rather thinto spell out t? details of what heppens efter those vights
® have been weived. T71 you lock at the constitvtional provision, this ectuclly gave the

legislature the ripght to enact liwe thal did provide for these rights, did it not?

Mr. Aalyson: T suppose it did, but the idea, T think, ¢f the constitution was not only
to do this but it was to provide tuet persons who were injured by theiv employment would
receive coampensation, and you don't pnrovide that if you leave it up to the legislature

) to say that the person who has an ccoupational disease cannot be compensated except under
very strict rules. For example, zn inlividual who is 99%% disebled beccuse of silicosis,

presently, in Chin, is not ;ntltlcd to 1 penny of compensation., The parson who has one ¥

dischility by way of injury is entitled, DMNow the purpesc of the constitution I think was
to provide that cvery person who was discbled by reason of occupational exposure or in-

jury was entitled.

Mr. Curter: I don't agree with that.

Mrs,., Sowle; It just says that laws may be passed.

ir. Aalyson: VYes, but the movement itself was to get away from the idea of employee

® suing employcer and teo get it into a situation where, if we believe what they say, irdus~
try would assume the burden of tlie cost of this type of thing.
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. Nuston: But really, doesn't 1. go on to say that law: may be passed est tablishing a
crd which way be tmpowered to classify occupaiions according to hazard, to fix rates, to
collect and to determing all rights of claimants thereto.

Mi. Azlyson: I don't question what the constitution says., I'm questioning whether what
iz bapooning was wha.o the consiitution intended, what the movement intended.

bMr. Wilson: Thic is a throwback to the argument I had back in the Taxation Committee

that we have a devious legislature that they interpret this the best way to suit whatever
neads they have. I'm talking now about corporate income tax being called a franchise tax,
fo that it doeca't meet the requirement that it must go back to the county of origin. Do
we establish just gencral principles in the constitution and lcave everything up to the
legislature or do we try to spell out a lot wore than we should?

« Aalynoa: I thinl that if we look at this historically, we find that employers would
wve prefoervad o stay in the situation whichi they were in. The majority of the populace
decided rbat 1t was a bad situation and decided that industry should pick up the tab for

injury and/or eccupational discasc,

N
07
1
t

Mr, Carter: On an insurance basis,

Mr. Azlyson: Yes, And when this constitutional provision was enacted, I think it was
het there should bte a provision for compensation for injury or occupaiional
Gimsouv,., Az it huopnngd thore is a provision for injury but there is almost none for
cceoupational disease. At lecast the serious occupational discases.,

1. Herrold: i.cll, that's overstating it.

My, Aalyson: Unless you are totally disabled by reason of the occupational disease.

11 think tha t the thrust of this constitutional amendment was to
C

ion that laws can be passed to do these things. I think that
ic in 1912, There was a hig question whether the laws were

Mr, Huston: Actually, the courts had held them invalid,

¥r. Axlyson: Yes that wae one thing but I thionk that the basis of the thing was to provide
that there would he,

Fr. Cav+ter: WMo, that's where T part company with you. I think that the constitutional
awsndment says thot the 1egislature has the right to do these thin"s. I think«that was
e thrust of this constitutional amendmenc. Now, if we do what you' re talking about,
we're changi . I’“ not saying it isn't a va‘iu argument. But we're then saying »hat
the conctitution shall manda.e this which T don't think is what the amendment had in mind.

Mrs, Sowle: Yes I agree with you Dick., T think the historicel perspective on it is
nrobably that che mevements in favor of workmen's compensation and to chenge the common law
vuales was succecding on a legislative level and then the courts were coming in and saying
islatures can't do that, and then the changes in the constitution were Lo change
he court interpretstion of the legislation. Tt was the same movement thuat resulted in

er ! the ceonsiitutional chonjes, but different things were done in the

oiclatidn  antd
titutioun. I do have troublic with &1l ol this legislative material in it. I understand
tha nroolem of the shift from one general assembly (o the next,
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l.r. Hetrold: 1..'ve been able to avoid those the lest two changes by lazbor and industry
apgreeing on what the language should Le.

Mr. Aalyson: Onc of the reasons that you were able toggrvee is that you had a split
gencr.'1l aosembly, you see, so it bchooved cverybody to get the best they could. My own
feeling is that we ought to try to avoid this shift. Too often we don't have a split, we
have one cide or the other controlling and when you do, the pendulum tskes off.

Mr. Hexrrold Everybody deplorcs it in the practice end everyone who is on the commission
deplores it. If enough people kecp doing that maybe we'll be able to slow it down.

Mr. Aalyson: Infifty years they havem't done it.

Mr, Herrold: On the question of jury gzuarantees, many states have no jury trials in this
sort cf thing.

Mr. Casrter: Do they have the right of appeal, though?

Mr, Hexrold: On questions of law, only, in many states., Here we have law and fact. But
if you are going to do that, this docsn't even go far enough. It goes as fer as claimants
would want , hut not all the way. There are ways you could go further, You could appeal
to court on pcrcentase of disability. And I surzest you have utter chaos if you did that,
to have the jury decide - is this man, becaise he has a crooked finger, 3% or 5% dis-
abled, Certainly you don't want that,

Mrs. Sowle: The trial by jury is e trial de ncvo?

r. Herrold: Yes. I thiunk we would be much better off if we went to court on a record
for the jury to ccasider rather than letting the facts shift at each of the hcarings.
e used to do this in Chio, but in 1955 we went cway frow it. By legislature, agdn.

Mr. Carter: This is a very difficult problem and it comes up’in many areas of the right
of an appeal from an administrative decision, It's a tough one.

Mr. Herrold: I submit it's better decided by the legislature than by the electorate,

who could have hearings and argue back and forth, and be subject to changes if it doesn't
work out. That's onc function that the pendulum shifts serve, correcting thinzs that prove
not to be good. Vhercas you do cast it for 50 yeers worth of stone in the constitution.

" Mre,. Sowle: hat's very true. How was it that injury and not occupational disease got
into the statute?

Mr. A.ljcon: T Jon't know but I would have to guess that a very strong lobby from the
employers kept it out. They don't want appeal to a jury probably as much as the claimants
want 1t. Rcept in the present day, thereare more appeals going to the jury by employers
rizht now because of the makeup of the Industrial Commission than there are by claimants,
You sce, it's one of those things that depends on whose ox is being gored.

Mrs. Sowle: And the two sides do not always have confidence in the objectivity of that
board.

Mr. Aalyson: And with good reason.

Mrs. Sowle: I'm not really proposing this, but maybe your objection would be tdken care
of in the constitution 1f there were some kind of constitutiondl provision requiring that
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vhaloever treatwont of appoai is maede by statute must be done by statute must ke dome ac-
vous the beard for all os these things that are covered by the comstitution. )

2%
My, Aalyson: T think that's what this does,

4+, Herrold: well, we have that nou.

A

Mr. Aalyszon: Lxcept occupationa: discasces, s
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r. Herrold: Dither side can anpoal occupacional

M. Aalys

right now,

3ub not o a jury. Meither side may eppeal occupaticnal diseasc to a jury

Mr. Herrold: Right.

Yo, aalyson: In & mendemus action which results in 99% of the cases, if there is any
syidense to nuptovi the lower body's starnds because tlo

a
: decizion, you leave it is at
covvs dossn't want to Lt involved, VYou ceén apnpeal anything if y

i &

i 4
¢ ou wani to, but it
deal methad of cheanging £

is thet the conziizution noi deal with whether or not
Jury, but provlde that whenever statutory aifrangements
ey deedhy, injury, or occupational diseasc.

3

5 into an arca that T had originally suzzested to this com-
~1al Lowyers association but which they aprarent?: £:l% was
B Pothet they come up with some languegs which would provide
soothere would entiation in the law beiween the hendling of injury and
¢, pateonagl aiseas T Now, whether they hed dilficulty with the languege cor
at, I don't know., But it seerzd to we thet if you provide for no discrimination be-
pmean tie mwo, which I hink the crustitwtion intended originally, then I think that
tisfactory. 1 think that whoen they added occupational diseases, they meant
e bHe seye that occupational diseases wouldn't be overlooked and the Supreme Court has
seaized apon occupsitional dlsease being lisced aw & separate entity to make a distinction
mztween injury snd occupaticnal discase in some arees of the right oi appesl, for exemple.
So I think thai what you arve suggesting would probably be a good ncthod ol avriving at
this if some lenguaje could be reached. And I couldn't. I sat down maybe 6 months ago
to try to come up with some language and it's difficalt,

flelent,

Ly

'LJ

r, Huston: I'm not too familisr with this whole avex but, generally specking, appecls
from adwministvacvive agencies, geaerally, are not to a jury. Is that not right?

Mr. aAalyson: I don't know.
Yr. Herrold: That's right. This is one of the few exceptions to that.

Mr. Huston: Yes, this is one of the few exceptions. Normally, it's an appeal directly
to tiie court.

Mr. Carter: Because they are generally highly technical.
Mr. Huston: Zetause the administrative aj'ncy has been created by the legislature as an

arm of the legislature to deal with the technical arecas that they have felt the courts
and juries are not really conpetent to deal with. Do you think that, by, you might say,
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eliminating that concent yon are really going beyond what the administrative agency has
been created for?

Vr. 4.1yson: I think that the administrative agency was created to mcke it easier for a
claimant, an injurcd employee, to get compensation to which he was entitled. Well, it
hasn't worked out that way. And, we keep adverting to the idea that the adminis trative
agency Lecomes a political animal, and it does. Russ can probably cite equal numbers of
cases with me where you recach a bad decision, and it seems to become political. If that
were the intention of the conguitution originally, it hasn't worked out. And I don't
know how to change it except by anendment to the constitution to restrict not only what
the legislaturce can do but what the administrative agency can do too.

Mr. Huston: Appeal directly to the court without a trial de novo before a jury. You
appeal on the record to the court on questions of law and fact.

Mr., Herrold: I don't see how it can be any easier for the claimant to win than it is now
if you are going to have any rules. T suppose whenever you have rules, somebody is going
to be on the wrong side of them,

Mr. Aalyson: Speaking from the other side, I don't see how it is any easier for the em-
ployer to win than ic is now. I think that the rizht to a trial by jury is not something
that shoul!d be left to the legislature, in workmen's compensation or in anything else., I
thiuk that when you ave coming down to a very basic right, the right of a man or of a
woman to be couwpensated for an injury which he has received in his work, and I think it
is a basic right = there is a constitution that permits it, that you've got to give them
along with that the corresponding right of a trial by their peers,

Mr. Huston: ©Not to put words in your mouth, but do you feel that cue to the fact that

the constitutional provision eliminated any right that & uvorkman and &n employer hsve under
the comron law that a right to a trial by jury is something that would have existed by

the constitution?

Mr. Aalyson: This constitutional provision came about, I think, because it hzd been deter-
mined from long experience that the right thich the claimant hud to the employer was, in
fact, no right at all., e had the defenses thet were luwposed against him which cut him
out on numerous occasions and he certainly didn't have the financial resources to zo in
agalnst tihe employer and so they felt thet it wasn't a right. This is an abstract prop-
osition.

Mr. C.rter: What I think this was is to give the legislature the right to mzke that
determination.

Mr. Aalyson: Yes, this may be true, Dick. I follow your logic completely, except that

I think thet had the legislature not done anythinz, we would have gotten a constitutional
provision anyhow. The movemen: was to provide compensation but to let the legislature
say how it is going to be done, as is nearly always the cese. But the legislature, I
don't think, has responded to what the intent was or the motive for this constitutional
amcndment which was to make industry beanvthe burden. '

Mr. Certer: What is the thrust of the second sentence?

Mr. Aalyson: '"No law may be passed which makes the right to receive compensation'dé4
pendent upon the interval between injury...."

Mr. Carter: What's the problem?

R2e3



~20-

Mr. Aalyson: The problem there is thet, again, we'vre getting into an occupational disease
area,  Iu the occupational disease 9tatutus, there arc limitations as to, in some instances
not always, ond theee deal mosily with inhalation of injurious substances, there are seme
ons as to hov loag the employes s hull have been exposed before ue is enticled to
receive compensation for an occupational disecase contracted. Now, a lot could be said a-
bent the logic of that situation, I think it's fairly well medically accepted that people
cre difforent in their responses Lo exposur¢ to injurious elements. I, for example, can
wade throuszh poison ivy, but several of my kids can't even talk about it without getting
it. Some peuple can breathe in some injurious substances and not be affected substan-
tially; sowe people can breathe them in and be affected right now. Imposing a length

of tire which they must be cxposed before they can recover even if they contract the dis-
case & to wa is illogiczl. These occupational disease statutes are so involved thrt
it is difificull for me to remember them, mvybe Russ can help. I believe that in some in-
Jtanceas tle disability must asscrt itself within a certain period of time after exposure,
or else there is ro rocovery., Nou, the ghost that claimants' representatives parade in
front of puonle whea they talk zbout this is berylliosis. We have a case in our office
rizht now wiere an individual was exposed to berylliosis some 18 years ago. He had no
after-cflects, until I think it was last year when it was discovered that he is guffering

1

from berylliesis: and he is goiny to die within the next year. And yet, because of the

Limitad

AS

vording of thw statutes this ma cannot recover because theve is & limitation from the
date he was cxposcd to the date hevwas diagnosed - something over which hc has no control.

Mrr, Carter: Like a statute of limitetion.
Yes, but in reverse. It says you've got to show ev‘dcnce of your disability

v ertain period of time after you are exposed or you can't recover. So I think
this is what :his language is intended to deal with.
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This could werh in the oppeosite direction also, for the self-employed lum-
bcrjccg who quits that business and goes towrk ia the mines and tlie next week he is
; csed as havirg silicosis or black lung disecase or something like that. Are you
oing to weard hinw demages ifrom hla preseunt employexr?

Yr, Salyson: You still have the problem of proof.

1sen: This says nothing about it. You are goinzg to remove the requircment of time

Mr. Curter: It seems to me the constitubion cannot deal with this kind of material,

t'r. Herrold: This is mostly detail., This would rip ou' of the statute 8 or 10 sections
wadeh h¢v~ bean laboricusly amended over tha years o deal with the matters as chey arose.
To me ii's a 105151&L1Vd wetter of the wost detsiled type. There is mucihi more to 1t, other

S
TR TR I R
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olved. Frowm the employar's point of view, the statute of limitations is clear-
ly written all over it. e owmen “‘o worked for you 30 ycars aze. You destroyed your
cecords after 10 years. He says '"you know I got & whiff of unmething out in the IYZ
partment 30 years ago when T uvorked for you.” Hou in the world de you defernd yourself
in & casc liko that.
Mr. Aalyson: The answer 1s, vou make him pwove his case.

v, Heprold: 4lvijlit. You liave no facts to defend with, He just says '"Hey, this happened
to me', hou do you disprove that after thirty years?

Y. Aalyson: By the same kind of argument you are giving today.
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M... Herrold: 4ind vyei he wants to have this submitted to a jury in every unlimited case.
He plays the vielin to the jury, hLie waives the bloody shirt. What does the poor em-
ployer do?

Mr, Tluston: Bosically, Chio had & workmen's compensation statute before the consti-
tuiional anendment and it was declsred unconstituticnal and the amendment really just
entitled the leogislature to esteblish whot they hid established before to a certain ex-
tent, and made it constituticnal., Wasn't that the actual import of the constitutional
amendment in 1912? It was a foregzone conclusion thai the legislature would enact some<
thing because they had a statute on the books. I'm just asking a question.

Mr. Aalyson: Ycs, therc was a movement afoot to compensate people for an injury suffered
in industry. Now, if you could do this by statute, fine. The courts say you couldn't -
you do it by constiitutional amendment. The fact remains that the conscituti onal amend-
ment was adonted Lo provide to compensate people for their injuries.

Mrs. Sowle: To permit.
Mr. Huston: It permits compensation.,
Mr. Carter: To permit the legislature,

Mr. Aal"son‘ Alrisht, to permit the legislature which was responding to a movement of
the people th:t said "this is what we want'.

Mrs. Sowle: You kunow, this all cane avout at the same time that things like protective
lagisletion for children and somen and all the rest of it, at a tiwe when the court was
saying these economic changes that are a product of social and economic moverments are
unconstitutional. 4 lot of the constitutions were amended to allow for this movement

of reform at that time., But it scems to me that there is a real danger in freezing the
specifics into a constitution., Just as the womens' movement h :s been saying, "Look, all
of this protectiv: stuff is really standing in the way of women getting all kinds of po-
sitiens'. What is a reform at one time 50 years later isn't, It seems to me it's a
political problem, and that the solution may lie in something like Bar Associction work
where 1o :ye”s on both sjides get tozether and decide thet these things could czt toszather
and say "Look, these swings are very undesirable'! 1Is therz any such thing as a Model
Workmen's Compensation Law?

NY]

Mr. Herreld: They have one they call a model but I wouldn't agree it was a model.
Mr. Aalyson: 1Is that the federal?

Mrs. Sowle: After all, you talk about the swings from one generzl assembly to another,
It seems to me very dangerous if during one of the periods of swing you get it frozen
into the constitution,

Mr. Herrold: Isn't that tlie beauty of our federal constitution ~ it deals not in s pec-
ifics which are frozen in stone, but in words which can be interpreted as the times rc=-
guire by legislatires., Obviously, this is the basis for all your work here, but to me
this (draft) goes as far away from that as you can get, in an area which is not a fun~
damental right. It's a statutory right to begin with. '

Mr. Aalyson: 1 ask you when you pose that question, what are you freezing? You are

freezing the right to a trial by jury, you ave freezing the right to be compensated to
the extent that you are disabled by a condition which you got at work, either injury or
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occunational disecse, That's

two this

11, so far. There isn't a great change. These are the )
you've frozen so far: the rijht to a trial by jury, from both sides...

£

Mr.Herrold: Do you waat a right to a trial by jury in workmen's compensation?
Mr. Aalyson: The legislature says no.

. Herrold: This gous against the principle in most other states that we should h:ve an
experi body whose decision is [inal.

iws. Souw'e: There ave a lot if differeat kinds of solutions, it seems to me, to the prob-
lem. For vxcmple, you wouldn't have as much of a need for reliance on trial by jury if you
had & board that weryvbedy felt was an expert board that would render an objective decision.

M. Aclyson: Oh that would be great. Or a legislature that was an expert legislature.

Mrs., Soule: I know. But the question isn't just trial by jury, here, it's the naturc
of tl.e borrd,

Mc. A4 lysou: Yas, that's vhst it amounts to, You're trying to get rid of the vagaries,
nerhaps vhore you go to tue cons._ituticn instead of the legislature, I don't know.

¥re, Sowle: On the policy standpointc, I couldn't agree with you more. On where it
belengs, in the coastitution, or the le,islastion, I have & lot more trouble with that.

Yos. Hillier: there isn't any prebably perfect vorkmen's compensation, but I think there
A 2

more agreeacat on vaat ms a model constitutien, I think 2 lot of these things don't
21l within that., Also, I'm a little disturbed by everybody's jumping on the legislature.
. . » “

really ihe publiec that is et feult euna causes ithis penliium swing. The reason

ars thoss poanduluws swings is bLecauze when youd have a certain composition in
i n the administracion, you zo to the logislators or administration
e to have this sort of thing." Cr you lobby for it when it comes

v the public and not the legislature itself,

Mr. Aclysen:  Well, maybe we ehouldn't indict the public, muybe we should indict labor
; i W

cent, bweause I don't think the public shiown any attention to this now.

.This is the point I was going to bring up. If labor, or the labor facter
which 1s experiencin- the occupational diseases feel they have been put upon, they are
free to "ring pressuve upon the legislature to get the thing changed statutorily, not
constitutionally,
Mr, Aalyson: VYes, but that seems to be the problem. If I were able to freezz this thing,
'd elwost be willing to freeze it for bad or good rather than let it swing bach and forth
uhe way, Lt does. And it does swing. They do bring pressure to bear.
Mr. Wilson: But they never got occupational disease given the same treatment as injury?
Mr. Aalyson: Apparently not.
Mr, Herrold: This is a very insignificant number of cases he's speaking of.

¥r. Aalyson: Ocoupational disease?

Mr. Hetrold: What are there, 8,000,000 active cases over there? Either of us could dream
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up horror cases and any system is going to have somebody on the other side of the line.

Wilson: Let's go back another step to the Model Consiitution, which I've seen in the
past but I doa't have a copy with me., Docs it encompass anything on workmen's compensation?

Mrs. Avey: It lias no provision on workmen's compensation that I can see.

Mr. Carter: If I had my druthers and was starting from scratch, what I would do in the con-
stitution would be simply make it clear that the legislature had the power to enact laws
in this area, period.

Mr. Wilson: Which I thinl has been done.

Yr. Carter: Well, they have added a lot more stuff, My feeling is that we are really
tilting at windmills here. Obviously we don't have enough support of labor to sponsor
some changes., They are not even here., I'm certain that we are not goinj to get any sup-
port from employers to change what we've got here. So it seems to me that it's proaably
an exercise in futility to try and talk about doing a~ything from a realistic standpoint:
I rerember whot we started this coumission, we had Dr. Harvey Walker, who lias since passed
avay, giving us an overall view of the constitution. And when he came to this.workmen's
compensation thing he sai. this is a ridiculous thing to have in the constitution - it ought
to be taken out. And Frenk King got up and said "over my dead bedy". Now, my poiut is
that lchor, I'm sure, would be absolutely adament about teking anything out relating to
workmen's comnensaction out of the constitution. And they obviously aren't sufficiently
‘interested in making any changes to make an appearance.

Mr. Azlyson: The only change I rccommend would be that there be no distinction between
the handling of injuries and diseases,

Mr.Herrold: Nothing lias been said as to why that distinciion is there. Perhaps it should
be., That is thor it is felt that there are a myriad of occupationzl diseases. Let's take
one - parrot fover, You work in a store where they have parrots from South smerica and
you get parrot fever. That's & terribly complicated diszase which is very hrrd to distin-
suich frow: pneumonic, but Lf you treat it like peounonia, the paticent dics, I had a case
once. T bzles o very skilled phyesician to diagnese and treat it. And there are any
number of occupetional diseases equally complicated., Tt was felt that since this is such
a problem involving hich degrecs of cunertice wmonz doctors, it's something that we shouldn't
be prescnting to the average juror. Just terribly complicated and we are going to keed

it to the uumlnlsfruLlVe apency wiacre the pezople who develop the expertise can deal with

it. That's why they're differcnt,

Mr. Wilson: Do you fcel, Craij, that back when this was originally written if the wordage
had been "Lor the purpose of providiag compensation to worlmen and their dependents, for
deoth, injurics, and/or occupaiional diseascs," thal you wouldn't be in the situation

you're in now? )

D‘

Mr. Aalyson: I think we'd be closer to the situation. Does the fact thot ic is difficult
to treat and diaznose a particular occupational discase which might cause somebody's death
meon that he shouldn't get compensation? And risht now, that's what it anounts to.

Mr. Carter: You mean, because of the board?
Mr. Aalyson: Becausc of the lack of skill, he talked about, in treating them. MNo, I think

because of the court, I think the court thinks that they must distinzuish between occupa-
tional discase. I don't know why the legislature does it, except that I think the legis-
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lature hao been subjected to & strong lobby. Mouw, why:lzbor has never been able to get

.L_u'uh occunnzional discase, T don't knou, exccept that maybe they heven't pressed it,
scause, oo Russ cays, there aven't that wmeny coses out of u total number, althoush they
sot & coal mincrs ' disease through. You know, the unions ave interested in their specific

1
1

Mr. Corter: The constitution doesn't deny the claimant any rights under this.

¥r. Aalyson: Under Supreme Court interpretation, I think it does.

1. Herrold: T muct disagree. T wrote the buief for thot case for the cmployer, And it
goes on point 56. The constltutlon hid almost nothing to do with it in that in the case

/ou'rc speaking of.

¥Mr. Aalyson: Except they say in the constitution they mention injury and occupational
risease.

v, Herrold: But that's not what the Supreme Court hangs it on. It's on the language in
specific statutes. Point 36 is the key one.

:  4nd tho court must have said that the statute was constitutional, but nothing
wibited the legislature,..

v, Herrold: ilobody argued cbout the constitutionality of it.
Mr, Aszlycon: The zourt mentions the comstitution as distinguishing, they mention discase
cud inrw, hoth, ond co chey say, "We're going to distinguish becauee of that",

~rter: Then the lesws doinz so are valid then,
My, Aulyson: That's never been tested, that's what Katie ashed.

s, Sowle: But I assume thot il thet's what the court said the court would also say if
Lhc gencral asscubly provided the sawe kind of trial by jury anc appeal de novo and all for
nd occupational disease, that would certainly be constitutional, too.

LY 2. 1

=, halyscn: I think so. All I say is that I think the two oughf to be treated the same.
Foyou went to get vid of a jury trial, you get ria cx it for both of them. But if you
bave it, you have iv fcr both of them. And if you are going to compensate, you compensate
for both. You den't put some restriction on the extent of disgbility. A man with sili-

cosls is not entitled to cowpensation right now, unless he is totally disabled.

res

1=t

owle: I couldn't agree with you more on the merits, but I questior whether prac-
y any of this belongs here.

My, Aclyson: If ve do rot permit a distinction between the two then we provide for the
silicotic disease to be compensated. Now, I would be glad to try to come up with something
which would just eliminate any distinction, any discrimination between the handling of

one as opposed te the other, and let all of tnis other stuff go.

M. Wilson: Constitutionally, there is no discrimination, as we read the constitution,

Mr. Azlyson: Well, I think we ought to make that clear, if that's whal you think.

qr. C:rter: I'm with Katie. I think the problems that exist in this field are not well
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dealt with in the constitution. That's my conclusion. That they arc more properly dealt
with in the legislature. 1I'm really discnpointed thet we hove so much already in here,
but I dispair of muking cay changes, as a practical matter.

Mrs. Sowle: The whole management~labor area, it seems to me, presents this, not just
workmen's compensation., It would be like mecking the Taft-Hartley act pert of the constitution.

Mr.Herrold: As it stands today.
Mrs, Sowle: Yes.

Mr. Carter: T would be delighted, Craig, to consider any language that you would wmmt to
proposc in tiiz arca.

Mr. salyson: T think we should tvy to cut off the thing., T will try to bring up some-
thing., we'll cake a quick look at it next time. If ve can't we'll leave it as it is.
h ]

T think it would be difficult to come up with something which will do what I feel ow ht
to be done without gzetting statutory im character,

Mrs. Soulc: You knm, this is perfectly gratuitous and not part of the committee's respon-
ty, but try to thinlk where the solution to this kind of shifting may lie, the only

5ics thut T can cec arc arcas in wihich Ber Assocation work has come up with, by

ing from all of the different disciplines together on it, because I don't sce

Ltlﬁ F“om lobor, as sucn, or mancement, ¢s such. But lawyers who are constantly

ng with these arcas perleps can get together

Mr., Aalyson: My fecling has always been that claimants' lawyers and employers' lawyecs
should sit down aund try to draft one. DBut there doesn't scem to be a wholz 1ot of incen-
tive to do thet.

Mr. Herrold: Tf you and I were to draft it, unless labor agreed with it or manajement
azreed with 1t, there would still be the same old fight. It might not be all bad that the
pendulum swinss. That may be the way our system works.

Mr. Certer: That's of course, the fundamental question.
Mr. Herrold: That's right.

My, Carter: Vhet do you lezve up to the legislature which reflects the changes in times
and what do you [reeze in the constiiution? If in doubt, I like to leave it out of the
constitution.

Mr. Wilson: Until such time as we've come up with thet happy millenium ... hetween labor
and management, we'd better leave the constituiion able to swing with it,

Mr. Carter: As we look back to the history of our coastitution, with one exception, of

the initiatiwe and referendum, aznd thore are valid reasons for that exception because really
what you ave doing there is taking away things that the legislature doesn't want to see hap-
pen, ways of introducing new legislation outside of the legislature. So you've got to

'spell it out. But with that one exception it seems to me thatrwe'rc very wise not to do so
many things that we see in the constitution today that were put in of a statutory nature

and once they're in they're hell to get out, and they cause all kinds of mischief in the

years to come. Agnin, I say, if in doubt, leave it out. I think that's a good rule to follow.

There was discussion about & new name for the committee.

The meeting was adjourned.

RLeI



ye

Ohio Constitutional Revision Commission
Elections and Suffrage Committee
December 18, 1974

Summary

The Elections end Suffrage Committee, also to be concerned with miscellaneous matters
met on December 18, 1974 at 10 a.m. in the Commission offices of the Neil House. Present
were committee members Craig Aalyson, chairman, Senator Corts, Messrs. Carter and Huston,
and Mrs., Sowle. Russ Herrold of Vorys, Sater, Seymour & Pease, and Robin Obetz with
Williams, Murray, Deeg & Ketcham attended the meeting. Ann Eriksson was present from the
staff,

Mrs. Eriksson: I prepared a redraft of the statutory initiative proposal to take to the
Comnission.,

Mrs. Sowle: The significant change in it is the removal of thedirect initiative, and that
is the only real change in it, isn't it?

Mrs. Eriksson: Yes. The direct initiative could be presented separately. I would assume .
that if you do that, the direct initiative would probably not secure enough votes. The
whole section was voted on at the last meeting and didn't get enough votes, presumably be-
cause of the direct initiative provision. But I think, as a committee, if you are still

in favor of the direct initiative, then this is a way of presenting it separately to the
comnission, and then 1t still might be defeated. On the other hand, if you as a committee,
prefer simply to delete the direct, and just present the indirect, we can do so,

Mrs. Sowle: I think the committee's feeling was favorable to the direct initiative. But
1 wonder whether Dick will have anything to say about the policy of presenting it again
to the commission,

© Mr. Aalyson: I think it was his suggestion that we submit it in two separate sections so
as to secure approval of the indirect, without having the whole thing fail because the
direct was included.

Mrs. Sowle: I realize that we were expected to come back with the indirect. I would favor
sending both back, I Jjust wonder if he will have any comments about sé¢nding the direct
back when that seemed to be the thing that was defeated.

Mrs. Eriksson: There were four negative Qotes, three of which were clearly because of the
direct initiative and the fourth opposition on the basis of the numbers rather than a
percentage, so that there were 3 negative votes to the direct initiative.

Mr. Aalyson: And how many in the affirmative?

Mrs. Eriksson: Not sufficient - 18, I believe. We need 22 votes.

Mr. Aalyson: And the rest of the people haven't voted by mail, or ofherwise?

o »r;,gf.}w

:

Mrs. Eriksson: No. We had to close the roll call because it had aiready been ﬁeld over
from one meeting.

Mr. Carter .: I had a chance to look at this few Article XIV, Section 2 and 28, and I
thqgght it was alright,

Mr., Aalyson: I think so too. What is the status with regard to the voting? When this
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comes in, do we start a new voting procedure?
Mrs, Eriksson: Yes,

Mr. Carter: Hopefully, if both of those pass, we might recombine them., But then I got
to thinking, you've got the same problem going to the legislature, you've got the same
problem going to the ballot. So maybe its best to leave the two separate. I was the
one who wanted to.avoid the duplication the first time around. That wasn't so wise, I
guess,

Mrs., Eriksson: We need 22 votes now because we are now a full commission.
Mr. Carter: I don't know whether Mr. Huston is clear on the background of this or not.

(Mr. Huston commented that he had heard the commission discussion and some of the objec-
tions to the direct initiative.) :

Mr. Carter: 1 might review for a few minutes what the position of the committee is. It
would be helpful to Bob and maybe sharpen up otr insights for the presentation to the com-
mission. When we started out, I was against the direct initiative which is one of the

tvo questions. Much for the same reason that Don Montgomery advanced =~ that we've gotten
along pretty well without it and it is kind of a tricky business opening up Pandora's

box to voters writing legislation, But shortly after getting into it, I became persuaded
that it is a mistake not to have it. One reason i1s this question that Linda brought up
that we never discussed in committee - it's a safety valve for the people when they are
frustrated. The second thing, which our chairman has brought up on numerous occasions,

is that not having the direct initiative encourages constitutional amendments by initiative
which is a very bad thing. And then Craig feels, and many members of the Commission feel,
that the direct initiative is something that the people should have a right to - there is
an inherent right, which is important. And, of course, we had the recommendation from

the Cecretary of State, that we should have a direct initiative. He wanted to get rid

of the indirect initiative because of the procedural problems. It was a messy business

as far as the Secretary of State was concerned.

(The committee welcomed Senator Corts).

Mrs. Sowle: Senator, we are simply going back over some of the discussion that we had
before about direct and indirect initiative, The staff has prepared a new submission to
the commission so that we can present the proposal for direct and indirect initiative
separatcly. We felt as if the propecsal failed the commission primarily because of the
direct initiative., I think those are the major reasons. The only other reasen that oc-
curs to me you could put under the constitutional amendment, under number 2, or make it
a separate one, and that is that there are issues where members of the public might feel
the general assembly is simply not going to pass and it is pointless to present them

to the general assembly. Just trying to think of one, I mentioned at the commission
meeting, perhaps a problem of salaries of legislators. The margarine issue is often
given as an example, and I think you may have mentioned that, Dick, where voters know
the general assembly is not going to pass this, so why put them through that long pro-
cedure?

Mr, Carter: Let's call it the sensitive issues question., Now, I think we ought to also
list the disadvantages.

Mt. Aalyson: It bypasses the deliberatiye legislative process.

Mr. Carter: That's the major one.
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Mrs. Eriksson: And not only the deliberative but the drafting skills that are located
in the legislative process that are not available to others. .

Mr. Carter: Actually, I would be very happy if the commission went along with section
2 and we didn't get 2a. I would prefer to have 2a.

Mr. Aalyson: Have we not provided with regard to direct initiative that the ballot board
will play a part?

Mrs. Eriksson: The ballot board will play a part in all of the processes, yes.
Mr. Aalyson: I was thinking of the drafting problem you mentioned before.

Mrs. Eriksson: Well, that won't have to do with the drafting of the legislation, only
the explanation and what's on the ballot.

1

Mrs. Sowle: In the direct initiative, the ballot board does not play a part, does it?

Mrs. Eriksson: Yes. The ballot board would play a part in the esplanation and the ballot
language for all initiative and referendum matters.

Mrs, Sowle: That's in that long procedural provision and that did pass. Everything has
passed except the initiative section.

Mr. Carter: We'd have a very poor recommendation to present if we didn't have anything
on the initiative.

Mrs. Eriksson: What it would mean is that the existing section would stay there. Which
would mean that there would be some conflicts.

Mr. Carter: We've changed section numbers, the whole procedure.
Mrs. Eriksson: Yes, it would be in a different place in the constitution.

Mrs. Sowle: That's principally what we have to say in presenting section 2 then, that
we simply have to have this because what we have presented is a total reorganization.
The present provision is very poorly drafted.

Mr. Carter: Section 2 really doesn't make any change over what we have now. It's merely

a clarification - a cleaning up of the procedurai aspects of it., And I think the Secretary
of State's office supports this. I think we could then present the direct initiative

and get that passed, and then submit the indirect and have a little bit of debate on

the pros and cons of that. Let's get 2 before the commission before we argue about the
direct initiative.

Mrs. Sowle: So there would be two separate motions.

Mr. Carter: That would be my feeling., I will make a motion that the comﬁittee adopt
this revised recommendation.

Mrs. Sowle called for those in favor to vote ‘aye'; those opposed, 'may'. There were
no 'nays’.

Mrs, Sowle: The only other thing that we had remaining in my area is the corporations
issue that Nolan Carson raised towards the end of the meeting. He desired assurance
that our proposal covers foreign corporaiions,
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Mr. Carter: To make sure that we have the power to classify non-profit. I have taken
some languge. Have you got anything from Nolan?

Mrs. Eriksson: No.

Mr. Carter: 1 spent several hours on this., It turned out to be a rather difficult
drafting job. 'General laws may be passed, altered and repealed for the formation of,
the granting of pawers to and classification of domestic corporations not governed under
Article XVIII of this Constitution and for the regulation,and taxation of corporations
generally, both domestic and foreign." The second sentence would not change.

Mrs, Sowle: So you have separated the domestic and the foreign and what powers the
general assembly needs with respect to each one, That sounds very good.

Mr. Carter: Now, the rationale, Basically, I took the present sentence. You remember

we wanted to get the concept of general laws and we wanted to leave in that they could be
altered and repealed because of the Dartmouth case, so that I have started out by saying
"general laws may be passed, altered and repealed.,." It's the Dartmouth case. "...for
the formation of, the granting of powers to and classification of domestic corporations,..”"
None of those functions, as I see it, apply to foreign corporations. '"...not governed
under Article XVIiI..." The definition is here. "...and for theregulation and taxa-

tion of corporations generally, both domestic and foreign."

Mrs, Sowle: And classification would apply only to corporations that are formed under
the laws of the State of Ohio. :

Mr. Carter: Classification would be only for domestic corporations. I don't think the
state would have any power to classify foreign corporations.

Mrs. Eriksson: By going to a statement that says ''general laws may be passed' you have
not quite negatived the idea that you cannot have special laws,

Mr. Carter: I thought that was pretty clear. I agree it weakens it. The present lan-
guage is "only general laws may be passed..." And this just says ''general laws may be
passed..."

Mrs. Sowle: And was it the committee's conclusion that there wasn't another provision
that prohibited special azts with regard to corporations?

Mre, Eriksson: Only the general provision with respect to uniformity and that, because
it is worded a little bit differently in the Ohio Constitution, is perhaps, not quite
as satisfactor; as it otherwise might be,

Mr. Aalyson: If you say ''general laws may be passed"” I'm not so sure that that may not
exclude special.

Mr. Carter: How about if you ddded the word "only"?

Mr. Aalyson: Of course there would be no question about it then. I'm not so sure that
you need the word "only". By saying ''general laws", I think the rules of statutory con-
struction might, particularly when we take them together with the committee's minutes,
indicate that we intend to exclude special laws..

Mrs. Eriksson: Under the statement that we already had it would be very simple to cure

the classification problem by simply adding the word '"classify". I just didn't think too
much more about the foreign corporation problem.
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Mr. Carter: You could argue that corpbrations not governed under Article XVIII in-
clude both foreign and domestic corporations. I think that's valid argument.

Mrs., Sowle: I don't see that as a problem,

Mr. Carter: Nolan was so concerned about it. He is involved in corporate law. You

might argue that this exclusion could apply really only to domestic corporations because
it's a state constitution and the exclusion is for state municipalities. Yes, the 'classi-
fied' is easy to handle. It's the other one that gets sticky.

Mrs. Eriksson: If you're going to include foreign corporations, perhaps you need also

to give them powers. You don't give them gemeral corporate powers. But you may give them
powers to do certain things. For instance, you might license a foreign corporation to
conduct a certain business or activity in Ohio. And aren't you giving powers by doing
that?

Mr. Carter: I would think that would be under the area of regulations. To me the powers
are granted by charters, and of course, the charter is the thing that the state has no
role to play in of a foreign corporation. One of my alternatives was 'Laws of a general
nature may be passed". But that's the same problem = it doesn't prohibit special laws
which is really the thrust of the present words.

Mrs, Eriksson agreed,

Mr, Carter: You might say for the chartering and classification of domestic corporations.
Now the chartering, because that's what we are talking about in the granting of powers

to and formation of is really the chartering of corporations.

Mr. Aalyson: Nolan's problem is classification and regulation of foreign corporations?

Mr. Carter: He wants to make sure that there is no question that the state has the right
to control securities laws, you know, the business activities of forelgn corporations doing
business in the state.

Mr, Aalyson: How about all corporations doing business in Ohio....

Mr. Huston: Why don't we just put in all corporations not governed under Article XVIII?

Mr. Aalyson: The word 'all'

Mr. Carter: The problem with that is......"all corporations may be formed, empowered and
~classified" when the state doesn't have any power to do that. I have some logic problems
with that.

Mr. Aalyson: What's your problem with the corporations doing business in Ohio?
Mr. Carter: Then it's a question of the definition of 'doing business in the state' and
that's a very sticky area. You know, foreign corporations might argue then that selling

securities in the state is not doing business.

Mr. Aalyson: How about 'corporations doing business in the state or selling securities in
the state..." |
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Mr. Carter: That's getting back, pretty much, to the language we have now which.trieé
to spell it out. This doing business in the state is a very controversial thing as

you well know in the telephone situation. We ought to stay away from that without have
ing any definition of it,

Mr, Aalyson: How about 'corporations engaged in any activity within the state"?

Mr. Carter: You might get into some tricky business of someone sending a representative,..
Mr, Aalyson: That's an activity within the state, I would think.

Mr. Huston: The present law doesn't cover that.

Mr. Carter: You're getting into a very sensitive area here as to when corporations
are cngaged in activities in a state and to what extent they are subject to regulations
by the state. I really think we ought to stay away from that in the constitution.

Mrs. Sowle: And your proposal does avoid those kinds of things?

Mr, Carter: It says "laws may be passed". And then it's up to the courts to determine
whether or not the law is constitutional; of course, many of these are federal questions
rather than state questions. There is a tremendous argument on who has to pay income
tax & franchise taxes,

Mrs. Sowle: Really, the only problem at all that I can see with your proposal, Dick,is
the problem of the special legislation,

Mr. Aalyson: Adding the word 'only' would take care of it.

Mrs., Sowle: Another way to do that, I don't have yours in front of me, would be to say
"General laws, and no special laws,..." The simplest way would be to say "only".

Mr. Carter: We certainly don't want to get in a position where we take away any of the
state's power to regulate securities transactions by foreign corporations.

Mrs, Sowle: It might be a nice thing if we could discuss this very briefly with Nolan
before the mecting. One problem is making sure that that first part on domestic cor-
porations not contain anything that has to apply to foreign. I see no problem with it.
How does everybody like the idea of putting "only" in front of 'laws'?

Mr. Aalyson: It would certainly make it specific but I think that the rules of construc-
tion would require that if the term 'general laws' is used you exclude special laws.

Mrs. Sowle: You mean ''expressio unius est exclusio alterius'?

Mr. Aalyson: How do you feel about that Ann?

-

Mrs. Eriksson: I agree,

Mr. Aalyson: The addition .of the word 'only' is certainly not going to detract I think.

Mrs. Eriksson: GCrammatically, I'd hate to start out a constitutional section with the
word 'only'.

Mr. Aalyson: You could say 'general laws only may be passed'. I don't see any need for
it wyself. .
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Mr. Carter thought that 'general laws only' was not a bad idea.

Mr. Carter: Another suggestion '"Laws of a general nature may be passed or 'Laws
of a general application may be passed...”

Mrs., Eriksson: I think the more usual expression in the constitution is 'general
laws'.

(Mr., Carter asked Mrs. Eriksson to take a copy of the proposal Mr. Carson to see if
he had any thoughts on it).

Mrs. Sowle: What would you think of possible adding a sentence on special laws at
the end of this? :

Mr. Aalyson: Prohibiting the passage of special laws.

Mrs., Sowle: 'No special legislation shall be passed for these purposes'. I'm sure
it could be worded better than that,

Mr. Aalyson: I think we would accomplish our purpose better if we feel that it is
necessary by saying 'general laws only'".

Mrs. Eriksson: I'm inclined to think that Craig's correct. If you say ‘general
laws' the implication is certainly that you can not pass special legislation.

Mr, Aalyson: And too, [ assume that the minutes of these meetings are‘going to be
available to whomever might have to interpret this,

Mrs. Eriksson: The report of the commission to the general assembly would contain
it.

Mr. Aalyson: And its clear that we do not intend that special legislation shall be
passed. '

Mrs. Sowle: Am I right,though, that in construing constitutional provisions they do
not look for legislative opinion, under the theory that the words speak for themselves?

Mr, Aalyson: I should think they would look to the drafters of the provision the in-
tent to see what was meant.

Mr. Huston: I've looked that up many times--This history of the constitutional pro-
vision. The debates on the existing constitution.

Mr. Aalyson: 1I'd certainly feel that if the Supreme Court or any court ever got that
question they would, particularly if it was available.  Oftentimes, of course, things

are not available, but here it will be available. Is this intended to be the entire
section?

Mrs., Eriksson: No, you'd add the provisions about the stockholders =~ the second
sentence, ‘

2286




-8=

Mr. Carter: I move that we modify our report to the Commission to change the first
sentence to this omne,

Mr. Aalyson: 1I'll second.

.

A vote was taken. All voted 'aye'; none voted 'nay'.

Mrs. Sowle: We will resubmit it with that modification but we'll try to show this
to Nolan before the meeting.

Mrs. Eriksson: The Superintendent of Banks commented that he thought we ought to take
some kind of position on that banking statute which apparently flies in the face of
the constitutional provision about superadded liability. But I don't know that really
that's our responsibility. I think this Committee and the Commission then would be
expressing the position that there should not be liability beyond the purchase price
of the stock. And I would assume that it is your intention that that would apply to
all corporations, banking corporations as well as other corporations, But I don't
think we need Lo go so far as to say that we think a statute is constitutiomal., I
believe that that's not our role. And I think that we would simply express our opinion
that the provision should remain in the constitution essentially as it is. I'm sure
that nothing is ever going to happen to it until there are some bank failures and some
court tests on it and that may not happen.

(Mrs. Eriksson invited Mr. Russ Herrold to join them at the table)

Mr. Aalyson: I think everyone was here last meeting except Sen. Corts on our dise-
cussion of workmen's compensation, at which time Mr. Herrold, who is a member of the
law firm of Vorys, Sater, Seymour & Pease, and which firm represents the Ohio Manufac-
turers Assn., appeared. I think that the gist of his opening remarks were that he did
not see any reason for changing the specifications of the amount of a premium which
could be charged for the purpose of promoting the health, safety, and welfare under
this provision of the constitution. I don't think that there was any adverse reaction
to his position from the members of the committee, It was generally felt that that
would be left as it presently is. Then there was presented a document framed by the
members of the Workmen's Compensation Committee of the Ohio Association of Trial Law-
yers who are primarily claimants' representatives in workmen's compensation, which
would have made very substantial changes in the constitution. For the most part, the
committee as well as Mr, Herrold were opposed to these suggested changes because they
were felt to be fairly statutory in character and should not be a part of the consti~-
tution. At the end of the meeting I did suggest that I might attempt to draft a pro-
posal which would serve to seek equal treatment in some areas of workmen's compensation
where I think it probably does not now exist. =~ the handling of injury cases as opposed
to occupational disease cases. One area where there is a difference is that there is
no right of appeal to a court for a jury trial from an adverse decision involving an
occupational disease claim. That may be the most significant area. There.is another
which I personally feel should receive treatment in the constitution. In occupational
diseases which involve the respiratory tract, one has to be totally disabled before one
is entitled to compensation., I think this is not what was intended in the original
drafting of the constitution, but again, it may be a statutory element. Before I pre-
sent the draft that T have prepared, 1'd like to have the sense of the committee as

to whether they feel any change should be made at all. If that's the sense of the
comaittee, I don't see any point in arguing a position which I might think matters.

On the other hand, I would be glad to submit to the committee for reference and possible
discussion what I have prepared.By way of background let me say that in the last
committee meeting there was some discussion as to why there is differentiation in the

right of appeal to court between occupational disease and injury claims. I mentioned
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a case and have it with me. Quoting from the case, the Supreme Court says, "as point-
ed out in Johnson vs., the Industrial Commission, Sec. 35 of Art II of the Ohio Consti~
tution differentiates between injury and disease and the word 'injury' as used in our
workmen's compensation statutes does not ordinarily include a disease..." Now, they
are talking about the right of appeal to court in this case. So they feel that the
constitution makes a distinction between injury and disease. My personal position, as
I stated earlier, is that there should be no such distinction between injury and dis~
ease in the constitution if, in fact, there is some. I have prepared and will distri-
bute a suggested change which the committee may well feel is statutory in nature and
if they do feel that way there is a very good reason why they would. This same case
which I have referred to has a dissenting opinion in it in which Judge Herbert who
then was a membor of the court says''the statutes attempt to provide that there shall
be no distinction between occupational disease cases and injury, and yet the Supreme
Court in the majority opinion has said that there is." So what I have done, in
essence, is take the statute which Judge Herbert referred to as attempting to equate
the two types of disabling conditions and embodied it as a part of the constitution,
so that the Supreme Court could have no question as to whether it was intended that
those should be treated on an equal basis,

Mrs, Sowle: May I ask why the court decided one situation was appealable and the other
not?

Mr. Aalyson: This is very simple, The statute reads that appeal may be taken in every
injury case, And there is a second statute which reads almost as this change in the
constitution which says the rights, liabilities, benefits, immunities, and what not
pertaining to injury cases shall apply to occupational disease cases. And yet the Su~-
preme Court says that in the constitution there is a differentiation, therefore, we are
going to say there is a differentiation in the right of appeal. I made one other change
which is not significant which was suggested by Jack at the last meeting. I changed the
word ‘or' to the word 'and' earlier on because the word 'or' seems to imply some diifer-
ence whereas 'and' puts it in the conjunctive sense.

Mr. Carter: The remedy could be statutory.
Mr. Aalyson: Clearly.

Mr. Carter: The question that comes to my mind then as to whether or not it should be
a matter for the constitution rather than for the legislature,

Mr, Aalyson: There is some question as to whether it can be statutory in view of the
statute which exists and which was upon in this decision. In the Code, Section 4123,68
is that section which deals with occupational disease. The next section, Section
4123,69 says "Every employee mentioned in 4123,68 of the Revised Code and the dependents
and the employer or employers of such employee shall be entitled to all the rights,
benefits, and immunities, and shall be subject to all the liabilities penalties, and
regulations provided for injured employees and their employers by Sections 4123.01 to
4123.94, inclusive,' which is the whole code. Judge Herbert in commenting on this
says, in his minority opinion, that one of the rights which the claimant shall have is
the appeal to court and since this says that occupational disease claimants shall have
the same rights as other cleimants, obviously they have an appeal, but the Supreme
Court says no...
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Mr. Herrold: Craig, if you look at that case, it doesn't turn in any way on the consti-

tution. It would have been very easy for the general assembly to provide for such an
appeal if it intended to do so.

Mr. Aalyson: Of course, Judge Herbert says this is what they intended by the enact-
ment of .69,

Mr. Carter: Yes, I understand. But it is, nevertheless, true, is it not, Craig, that
the General Assembly could expressly provide for this in the following section on occupa-
tional disease.

Mr. Aalyson: You mean could they specifically say there shall be a right of appeal in
occurational disease?

Mr. Carter: Yes.

Mr. Aalyson: Of course I think they can.

Mr, Carter: So that in that case there wouldn't be any question about the constitutionalitv.
ir. Aalyson: That's probably true, yes. I don't think there would be any question,

Mr., Herrold: It would have been very easy for the general assembly to provide for such
an appeal if it intended to do so, by either eliminating the word "injury" before the
word "case" in & certain section, or by adding the words '"or occupational disease' after
the word Yinjnry" in other sections,

Senateyr Corts: Cruld I ask a question? Does this committee believe that there should be
the right to avpezl in those cases? Has there been an argument submitted that there should
not be a right of appeal?

Mr., lerrold: The arzument is that In an occupational disease case it is peculiarly a
medical gquesrion, aad ususlly a pretty complex type of condition. The argument is, and
it has alwavs been adopred when ic's made in the legislature, and it comes up every ses-
sion, really, that this is a matter best decided firally by an expert board which the
cermiszion is supposed to be, having before it the expert testimony of letters of physi~
cians who spccialize in these areas. And that to put that sort of question before a
jury is contruzy to prompt adjudication, for one, and expert adjudication, secondly.

Mr. Carter: My position on this matter is that I really don't kncw enough about it to
take a stand on that question, on that issue. My feeling was that this is something that
is more appropriately the kind of thing that I would like to have our elected representa-
tives meke judgments on, Aund these judgments change as people learn more about these
things, rather than freezing something into the constitution. So I didn't have any posi~
Lion on it one way or the other.

Senator Certs: I just wondered if there is a feeling between the commission that a right

to appeal on any maitter is a constitutional right.
L ]

Mr. Aalyson: I championed the cause last meeting that both the employer and the claimant
should be guarantecd a right to appeal to a court from any adverse decision of the Indus-
trial Commission except extent of disability, by constitutional guarantee.

Senator Corts: Is anybody prepared to, in some fashion, say what rights are not appeal-
able other than these?

Mr. Aalysoun: Presently, as I understand it, there are two areas whese an appgal is not
available. One is extent of disability. Do you have 40 or 60 or 70% disability. You
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could arpue this forever, so I apgree that this is a salutory type of provision. Secoud,

would be in occupational diseascs as opposed to injury.
I know of where there cannot Lc en appeal to jury,
in the evtent of disability is specifically by statute.
in occupational diseases is by inference because nothing is said about
the supreme court in this decision has said there is a distinction and

is no right.

Those are the
the denial of
The denial of

only two instances

the right of appeal

the right of appeal
the appeal and
therefore there

Mrs. Sowle: And there is no appeal in the traditional sense, an appeal on questions

of law?
Mr. Aalyson: 1It's

Mrs. Eriltsson: In
right oi appeal to

Mr. Aalyson: Yes,

Mrs. Eriksson: So

an appeal on law and fact.

It's a trial de novo.

the occupational discase cases, is there not, nevertheless, the
the court of appeals on law?

that presumably that meets the due process argument.
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Because 1 think
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no administrative agency would adjudicate finally.
Mr. Herrold: 1 don't think a due process argument has ever been asserted,
Mr. Aalyson: 1I've never heard or one.

Mrs. Eriksson: ©No, but I think these arguments are being asserted more and mare now in
administrative agency decisions.

Mr. Herrold: Thar argument has never been asserted in any workmen's compensation case
to my knowledge. Upon the besis that Article 1I, Section 35 has not been felt to be
subject to rhe due process arguments.

Mrs, Lriksson: But it is a potential argument., Many of these things are changing today
as far as administrative agencies are concerned.

Mr. Herrold: Yes, that's true. There are four steps at which this matter can be recon-
sidered on law or fact before the decision of the Industrial Commission becomes final
under present law in occupational diseases, plus the fifth, more limited step of mandamus,
In injury cases you have a statutory right of appeal.

Mr. Carter: There is nothimg in the constitution that prohibits the right of appeal.
Mr. Herrold: HNothing.
Mr. Carter: And, to me, that's where we ought to stop. That's my feeling.

My, Aalyson: My feeling is that the Constitution not only should not prohibit, but it
should guarantee the right of appeal.

Mrs. Sowle: But your provision doesn't reallv guarantee the right of appeal either,
Craip, does i, because if the general assembly decided to remove the provision for appeal
in inj&ry cases...

Mr. Aalyson: Yes, it doesn't guarantee it, Actually, I would prefer to reword this to say
that the right of appeal shall be guarantead, but that was felt to be too statutory last
time in the way that the other people had iramed it. So I didn't come back with that,.

Mrs, Sowle: And reslly what you are talking about is maybe not as well described by
scying right of appeal. 1It's irial by jury that you are really talking about,

Mr, Aalyson: VYes, that's right.

Mr Herrold: Our different position is a question of, should we have an expert, supposedly,
administrative body whose decision is final or should everything in this area be ultimately
disposcd of by jury? Certainly, there would be many emplcyers who would like to, at least
in the last four years, have been able to appeal their cases to a jury and had no worse

of a chance., So I gon't think you can draw this line on employer - labor,

Mr. Aalyson: That's a valid argument, I think it's a question: should there be a right
to have a jury decide or should there not, in this case? As we both said, the politicel
compexion of the Imdustrial Commission seems to change the nature of the orders that
come out and therefore it seems to me that maybe a jury of one's peers is the last best
hope of either side, in this case or in these cases.

Mr. Herrold: But when you have 9,000,000 open pending cases, contemplate the possibility

<91



-13-

of appeal in 10% of those to a jury is horrendous, isn't ic?
Senator Corts: Could I hear the statutory language which permits appeal?

Mr. Aalyson: The statute reads '"The claimant or the employer may appeal a decision of
the Industrial Commission in any injury case other than a decision as to the extent of
disability to the court of common pleas,etc..."

Senator Corts: Where does it guarantee the right to trial by jury?

Mr. Aalyson: It goes on later to say that the case shall be turned to a jury. "The
court or a jury under the instructions of a court, if a jury is demanded, shall deter-
mine the right of the claimant to participate or to continue to participate."”

Senator Corts: Really what the statute is giving is not a right to appeal but a right
to a trial de novo.

Mr. Aalyson: Right,

Senator Corts: And does either party have the right to appeal on questions of law or
abuse of discretion or any of that thing on the part of the board?

Mr. Aalyson: Only by mandamus.

Mr., I'errold: Only in those two limited categories that you spoke of, And then, in a
very difficult way, of mandamus in which the only way that could be upset is to show a
gross abuse of discretion,

Mr. Aalyson: And what it amounts to is that if there is any evidence to support the
administrative agency's finding, then the court will not upset it.,

Mrs. Sowle: In mandamus, the scope of review would be very limited.

Mr. Aalyson: Yes, very narrow. You must find that, essentially as I understand it, there
is no evidence to support the decision below. I'm sure Russ can think of cases that inv
volve an employer. One that comes to my mind just happens to be an occupational disease
case where there was an autopsy which disclosed without question that death was due to
silicosis, and yet there were other mediecal opinions in the case which did not have the
benefit of the autopsy which said it is not due to silicosis and the board decided that
it was not due, and the Commission said that there was evidence to support ther position,
therefore the court did not upset it. A factual situation which is almost unbelievable
because of the autopsy.

Mrs. Sowle: Did that go upon mandamus? -

Mr, Aalyson: It went upon mandamus,

Mrs. Sowle: And it was affirmed? : .

Mr. Aalyson: It was affirmed on the basis that there was medical evidence to support
the position of the Industrial Commission even though that medical evidence as judged

by you and I sitting here may have fallen in the face of the autopsy. This happens on

both sides. It doesn't only happen on the claimant's side, Although it's a remedy,
it's not a practical remedy in that many instances.
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Senator Corts: What is there in the constitution which gives one the right to appeal?
Mr. Aalyson: There is nothing in the constitution.
Senator Corts: It's all statutory?
Mr. Aalyson: Yes.,

Senator Corts: The right of appeal in every type of case?

v

Mr, Aalyson: Yes.

Mr. Herrold: And to be consistent, if you were going to write this in the constitution,
shouldn't it apply to all other agencies too? Why workmen's compensation?

Senator Corts: I wondered why the statutory provisions do not apply to administrative
appeals generally? 1 presume the reason it doesn't is becaise the legislature acted
specifically on this one subject.

Mr. Aalyson: I think workmen's compensation has always tended to be treated specially
because of the enabling section of the constitution.

Senator Corts: You say there are 9,000,000 cases pending?

Mr. Hervold: Yes, Let's say I'm injured and I draw some money today, my case would re-
wain subject to being reopened for 10 years. That's how the figure is built up so high.
1t may be more than 2,000,000 now., 1t was 9 three or four years ago in Ohio.

Mr. Carter: I certainly don't want to take the position that I am against treating oc-
cupational discases on the same basis as injury. I'm not taking that position at all,

T just don't know enough about it to take that kind of a position. But I somehow or
another nave a hard bime coming to the counclusion that this is a proper matter to be
handlad in the constitution., As a matter of fact, I stated at the last meeting, that

riy feeling js that the whole workmen's compensation area has no place in the constitution.

Senator Corts: I agree with you there, but the fact that it is in here might ...
Mr, Aalyson and Mrs. Sowle: Maybe we ought to repeal it,

Mr. Her:old: 1 think you'd be deluged with phone-calls. Certainly it would create a
lot of problems.

Senator Corts: That's another vight to work situation,

Mr. Carter: Yes, that's one of the problems with,.. That's why I feel so strongly about
this direct initiative thing is that so often what happens is that material gets in the
constitution chat has no place in the constitution but once it's there, you've got a
different ball-game getting it out than never putting it in to start with, and it leads
to a lot of bad things in the constitution as things that shouldn't be there., 1'm not
saying that they're bad in fact,

Mr, Aalyson: I think there can be not much question if one looks at this entire article
that it is essentially, at this point, withnut a change, legislative in character, the
whole thing. ftThat is, perhaps, the only valid argument for saying that something which
is also legislative in character might well be placed therein,
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Mrs. Soule: So I can see how something ended up in the constitution. But whether that
means you want to add lezislative material is another question. I agree that I don't
think we want ony more statutory type of material in here than is essential. And I

think the problem that you present, Craig, it certainly sounds to me as if it can be cor-
rected in the general assembly without having to change anything here.

Mr. Aalyson; I assume that the sense of the committee now is that there should be no
modification with the exception of the possible modification at 'and' or 'or'. Does
anybody have a feeling about that? That was Jack's suggestion. To tell you the truth,
I hadn't really thought about it. I throw it in there because he had suggested it,

Mr. Huston asked whether he thought that was significant enough to put the whole section
before the voters?

Mr. Aalyson: 1 don't know whether it is or not. Jack suggested that this might be a
means of accomplishing the entire purpose.

Mr. Herrold: 1I'm not sure I know what effect it has, but I'm a little troubled by the
fact that we have iniuries and occupational diseases which, in the case law and the
way they are handled are events which happen at work. And yet death is something that
happens outside of work. So I wonder if they should all be connected by an ‘'and',

Mr. Huston: In your second sentence you have the same thing - damages for such death,
injuries, or occupational disease - you have the 'or' in there too.

Mr. Herrold: This may be & way-out argument, but I don't know whether this would mean
since in order to be compensable the injury has to be comnected to your work, or hap-
pened at your work, really, or in the scope of your employment, and so is the occupational
disease, Would this have the effect of ruling out a death that happened 20 years later

as a result of something that happened at work. But it didn't happen at work, it hap-
pened in bed, This is the kind of semantic problem that first occurs to me,

Mr., Certer: Omne of the things that we were cautioned as commission members way back at
day one was that anytime we make a change in the constitution, even some kind of very
frivolous change, it tends to upset the whole apple cart - all of the decisions must be
relitigated in view of that change.

Mr. Huston: I feel with regard to this 'or' or 'and', that this is such an insignificant
change that if we are not contemplating changing the intent of the section, I would just

leave it the way it is, I agree that the suggestad change in this new draft is a matter

that should be left to the legislature to deal with. That was the intent of the section

of the constitution to begin with, to enable the legislature to pass the law.

Mr. Carter: Verifying their authority.

Mr. Huston: Verifying their authority. That was the only reason the constitutional pro-
vision was enacted.

Senator Corts: It offends me that there aren't rights of appeal in certain kinds of
cases where there are in others. I would think that if the legislature failed to act,
and if this group thought it should be in, that would be where it should be. My inclin-
ation without knowing a lot about the law would be that it should be in here.

Mr. Carter: Ysu are not persuaded by the fact that there are other remedies, such as
the right of initiative or legislative remedies.
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Senator Corts: Of course, we could say that about everything we do. We could use that
as a reason not to do anything, I suppose,

Mr. Carter: I wasn't thinking of a constitutional amendment. I was thinking of a
statutory remedy.

Senator Corts: The very fact that you have indicated, as I say, I haven't had experience
in this field, but the very fact that you indicated that there are political considera-
tions in the make-up of the board, make the conclusion stronger that there ought to be
the right of appeal, and if the legislature won't provide, then I think we should,

Mr. lluston: Cenerally, isn't the right of appeal from an administrative agency through
the court and not to a jury? Administrative agency appeals are generally to a court
which purportedly has some expertise in the application of the law.

Mr. Aalyson: I don't know much about administrative agency work but isn’t it true also
that administrative agencies generally are concerned with a fact finding situation such
as is peculiar to a jury?

Mr. Huston: All administrative ajencies are that way. Because actually the only thing
vou'ra doing, you're going before an administrative agency rather than a court, that's
the {irst step - going before your administrative agency, such as PUCO. They have to
mwake findings of fact and couclusions of law.

Mr. Aalysou: 1 understand, but facts are of a different type. This is so similar, for
smple; ©o a personsl injury case, where you said: did this accident happen this way
and was the dagabiiify produced by the occurrence? Which is traditionally a jury type
of [unctior a3 opposed to rate-making or things of that sort which are involved in
administrative agency appeals.,

Mr. Husten: In this particular type of case you are actually, you might say, doing away
with the cormon law rights, You're eliminating the right of the emplover to introduce
evidenen on nepligencte on the pars of the individual. The individual waives his right
ol wegltigence against the employer., You're reducing it to a set of rules and regula-

wich the riglts of both parties are eliminated, which does give you a little
dicierent pevspective, And it isn't something that the legislature has deemed necessary
to reculate, because there is no other means for accomplishing a result, such as in con-
naction witan vour monopeolistic-type services. Where yvou have a PUCO regulation, that's
in lieu of a competitive effort. In connection with SEC wurk, you do not have an appli-
cacion or a right oif appeal to a jury. This is the only one I know of where you have a
trial de novo in a lower court,

tious by wi

Myv. Aalyson: ind yet the legislature has felt that this is necessary in injury cases,
and cae has difficulty I think, despite Mr. Herrold's argument, in saying that there
should be a different type of apneal in an occcupational disease case. One might say
that these involve a wredical que.tion but, alwost invariably, so deoes the injury case,
The mere fact that there has to be medical evidence doesn't seem to me to be a justifi-
able pasis for denying the appeal to the person whoe is just as sevewly disabled even
theugh it might be by a disease as opposed to an injury.

Mr. Herrold: The lonsuage you have here really goes much further than just guaranteeing
appeal. It covers everything you could think of vis a vis the two categories.

Mr. Aalyson:' I'd be glad to modify the language to merely guarantee the right of appeal.
As I say, according to Judge Herbert at least, and my own interpretation, what I feel
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bught to be done, But the court said it doesn't do it, It's diffigult for me to sit
here and say the legislature can do this if the courts can disregard it.

Mr, llerrold: This amendment has been introduced every vear in the last twenty while
1 have been participating. I would be umazed if it were not introduced again this time.

Mr. Aalyson: One might have been a little more confident in his prediction if the gover-
norship hadn't changed., But that again creates a problem, you see, It shifts back and
forth as we both indicated,

Senator Corts: The argument that this thing was heard before a board of experts, that
they're more cxpert thon the jury doesn't persuade we at all, However I can sce why
you ought not have two trials -~ why you shouldn't have a trizl before the board and
then be guarantecd the right to retrial before a court. 1 can see that.

Mr. Aalyson: That used to be the case under rehearings. I don't know why that was
changed.

Senator Corts: Under the administrative appeals act, you go off on appeal of the record
before the board and T suppese that what I would favor, if I favor anything, is that that
kind of appeal wounld be granted in these cases.

Mr. Aalyson: That uscd to be the situation as to injury cases. There was a record made
2f the administrative agency which went up and you considered the record.

Mr, Herrold: I wouldn't be against that legislative change either. I've operated under
both systems. I prefer it as a matter of easse and simplicity to go up on record. The
reason it was changed, I think, was you put a lot of jurors to sleep when you rest on
record.

Senator Corts: When I think of an out and out appeal, I think of it from the court of
. common pleas to the court of appeals on questions of law.

Mr. Herrold: 1 would prefer to see it on the basis of law only, although employers would
have had a hard time the last four years - but that's a legislative matter, it seems to
me,

Senator Corts: Yes, it is.

Mrs. Sowle: 1t seems to me the only concern of the conmstitution legitimately is to make
sure that the legislature has the power to enact workmen's compensation legislation and
that was originally the problem. But the details of that and how it should work, seems

to me those things ought to be subject to change from time to time on the basis of ex-

perience, All the constitution should do is to permit the general assembly to legislate
in this area.

Mr. Aalyson: Even though I admit to being strongly pro-plaintiff and claimant, I thought
maybe we ought to modify this wery drastically simply by saying the legislature or

the general assembly may enact laws,

Mrs, Sowle: Do the same thing we did in the corporation area.

'

Mr. Aalyson agreed,

Mr. Carter: We discussed this at the last committee meeting and that's where we got into
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this discussion of the ball bouncing back and forth and I had trouble at the last com~
mittee meeting on some things. The arguments were we got the constitution - let's not
change it. On other things, we should make changes because of the political shifts,
Mrs, Sowle: It seems to me it would be pretty hard to boil down those first two sentences.
Mr. Huston: That's the esesential part of it.
Mr. Carter: That was the original in 1912, as I recall. The balance was added la ter.
Mr. Herrold: You are not proposing deleting the rest of the present section, I gather,
Mrs. Sowle: No, that isn't what I was suggesting.
Mr. Herrold: I meant Craig in his draft.
Mr. Aalyson: No, I wonder if it's necessary. When I looked at it, I thought something
might be "The General Assembly may enact laws providing for workmen's compensation for
persons who suffer injury or occupational disease or death'. I don't think you need
"death''s I think "death" is nothing more than the ultimate injury.
Mr. Herrold: That's what the first sentence says.
Mrs, Sowle: Yes.
Senztor Corts: What are the hatch-marks on page 2, "...the decision shall be final™?
Mr. Aalyson: 1 den't think we ever got to a2 discussion of that, That would be consis-
tent with the right of appeal to court in cases involving violation of specific safety
reaqulvements, Ue never got to a discussion of that last time or this time.
vr, Herrold: 'This would have another effect -~ that hatch-mark on the eavlier draft,

This is the sontence relating to the violation of specific safety requirements, which
presurably this was allowed to be repealed.

Mr. Aslvsen: Ves, that's what I say. This would be consistent with the right of appeal.
1t would bring it in there as well.

¥r. Herroid: This is where the commissior has awarded a penalty, and of course it so
callecd it because the employer dadn’t comply with some specific safety requirement such as
“Iiou shalt guard veur band-saw' and the ewplover didn't and the ewmployeec lost his hand,
Aut the Cowmission now has discretion to allow if they find the injury was due to such
violation, they can allow a penalty of from 15 to 50% additional compensation which comes
directly from the emplover's pocket. And this would put that in the hands of tlte jury
and subject to the motions that would flow trom it,

Yir. Axlyson: If no one has any further discussion, the chair will entertain a motion if
anvone cares to make one,

Mzg, Sowle: Do you need a moticn not to change something?
Mr. Carter: I think that we're going to prescnt this matter to the commission as to what

tho cosmittee judgment is, and of course, vou always have the right of filing more than
ne repert to the coamission,
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Mr. Aalyson: 1Is it a propos for the chair to make the motion?
Mr. Carteyr: 1 would like to make a motion that we amend the present provision solely to
provide for the vizht to trial by jury ian any case involving an adverse decision, except
extent of disability, ¢nd of course I want that right to obtain to the employer or the
employee,
Mrs. Sowle: 1'll second it for purposes of discussion.
Mr. Aalysen: I bave nothing further to say in discussion. It's simply a feeling 1 have
that the right shoulid be guaranteed in the constitution. The gentleman who has not
bBeen introduced ~o the comwmittee is fir. Robin Obetz. Robin was formerly chairman of
the ooluwbus Repional Bosrd of Review and presently is a member of the law firm that
handles primarily employer's work.
Mr. Luston: JYu such a situation, do you put the claimant in a real difficult position
by virtue of the fact that your employer has the wherewithall to appeal practically
every casa, .
Mr. Aslyson: Not involving extent of disability. As far as I am concerned, he really
has that now. Except occupational disease cases, What I'm trying to bring in is occupa-

tional discase cases,

Mr. Huston: 1I'm just railsing this as & question. Do you think that puts the employee
at a disadvantage? :

Mr. Aalyson: Speaking as an employee's representative, no.

Senator Corts: Let me see if T understand. Under the decision of the board, injuries
may be now appealed in a trial de novo,

Mr. Aalysoa: Correct,
Senator Corts: Under the authority of the statute and not the constitution.
Mr. Aalyson: Yes,

Senator Corts: And vour motion would then make it a constitutional guarantee of appeal
for both injury and occupational disease.

Mr. Aalyson: Yes, from an adverse decision not involving extent of disability.
Mr. Obetz: Taking the reverse, why don't you eliminate trial by jury in every case?

Mr, Herrold: Yes, why not. That would be more consistent with the theory of workmen's
compensation,

Mr. Obetz: And I'm not convincted that isn't the answer.

Mr. Herrold: Most states have it that way. Ohio is one of the fairly few that allow
jury consideration.

Mr. Aalyson: First of all, as I've indicated earlier, I think that you cannot permit

political judgment in these cases as now is the situation. Second, I think if you try
to eliminate trial by jury, you'd have another right to work situation on your hands in
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Ohio, just as surely as the other prcposition which was mentioned this morning which’
I've forgotten. Every workmam in the state would rise up and get rid of not only the
legislature, but maybe the Constitutipbnal Revision Commission by shotgun approach,

Mr. Obetz: I disagree. I think if they had the intent originally on occupational dis-
ease cases, and there really in my opinion is very little difference, the converse is
why not disallow for injury? Or the same position is why not have allowed for occupa-
tional disease cases as they do in injuries. I think you want to be consistent maybe,

Mr, Aalyson: That's what I'm saying.

Mr. Obetz: Why not the reverse? I think there is a lot of merit to the reverse for
claimants and employers,

Mr, Aalyson: This is a matter of judgment,

Mr. Herrold: There is one consideration that maybe ought to be tossed in and that is in
your court system the biggest single category of cases is workmen's compensation cases.
There are more of those than any others now.

Mr, Aalysou: I have no means of challenging that. You mean the largest number of cases
in a single category. But you are not saying that there are more workmen's compensation
cases than all other cases.

tr. Herrold: No, The court has categories: workmen's compensation, personal injury,
coniract, appropriation, and so oa.

Mr. Aalyscn: The rotion is to amend the present article to guarantee a right to trial by
jury frox any adverse decision by either party, from the Industrial Commission, not in-
volving extent of disability., It's been seconded.

(Mr. Aalyson veted ‘aye' and all others voted 'nay'.)

Me. Carter: I would like to say that I voted no because I think this is a statutory
watter,

Mr. Aalyson: The motion fails. The chair will entertain a motion with regard to submit-
tiag the matter to the commission with a recommend.iion for no change. And I don't know
that we noed such a motion,

Mr. Carter: I think we do as a procedural matter, and T will make that motion, that we
recommend to the commission that there be no chanze in the section.

Mrs. Sowle seconded the motion.

Mr. Aalyson callad for discussion, There being no discussion he called for a vote., The
committee voted unanimously 'aye'. The motion carried,

Mrs. Sowle: 'As a legislative matter I am very sympathetic,

Mr. Aeslyson: I confess to the feeling that it is a legislative matter, I think we

prefaced our remarks initially when we opened discussion of this section that if there
were some way we could keep it from becoming a cyclical thing, a bouncing ball thing.
Every legislature that comes up something gets in there and maybe there is no way toi
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do that.

Mr, Carter: Alright. That takes care of that matter. Do you have any other matters
that have to be brought up before the committee?

Mr, Aalyson: I don't believe there are any matters precently pending. Ann has submit-
ted some material on other matters - public welfare and of employees such as wages and
hours and thinzs of that sort but we've just gotten the research reports, and it is

not something that could be taken up by the committee at this time.

Mr. Aalyson thanked Russ Herreld and Robin Chetz for coming in. Robin Obetz commented
that Craig might put his uppearance also with the Ohio Self-Insurance Assocation.

The comnittee will meet at the call of the chairman,

Y .,g,;,c.,,,»w
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Ohio Constitutional Revision Commission ' -
Elections and Suffrage Committee: Miscellaneous ' ‘
January 23, 1975

Summary

The Elections and Suffrage Committee met on January 23 at 10 a.m. in the Commission
offices in the Neil House. Present were committee members Craig Aalyson, Chairman, Richard
Carter. and Jack Wilson. Ann Eriksson, Director, and Brende Avey attended from the staff,
Liz Brownell attended for the Ohio League of Women Voters. ' .

The meeting opened with a continuation of the discussion of the language on corpor-
-ations, presently Article XIII. Ann Eriksson commented that Katie Sowle had no further
comments or changes to recommend regarding the language pu% forth by Mr. Carter. She
had two questions. One, whether it was really necessary to include the language exclud-
ing the coverage of municipal corporations,

In view of the history of Article XVIII, all agreed that it probably should be inclu-
ded, so that the words ''clasdified" and '"regulated" don't apply to municipal corporations.
Since they were included in there originally in Article XIII, it is well worth trying to
exclude them.

Mr. Carter: You remember when we had this problem of trying to define what a corporation
was in context with our constitution., I think we ought to leave it in,

Mr. Wilson: I think it's an improvement.

Mr. Carter: I would flip a coin as between "A" and "B" of my proposals. '"B" is a couple
of words shorter and I think it reads better. I like "formed in this state and elsewhere"
" better than ''domestic and foreign'. Foreign is a word that I think requires definition.

Mrs. Eriksson: It keeps with the basic format that the committee had originally designed.

Mr. Carter: I think it's a good sentence. It is a little different than‘what Nolan had.
Do. you see any substantive difference?

Mr. Aalyson: I don't know that I have ever understood precisely.what Nolan's problem was?

Mr. Carter: He was very concerned of the possibility that the committee's proposal might
be construed as not applicable to foreign corporations. Our argument was that the legis-
lature has the plenary power and there is no reason to spell it out., Nolan was concerned
about dropping the clause, He wanted to make sure that the state had the authority for
the governing o6f foreign corporations - who sold securities in the state, et cetera. The
second thing he felt is that the legislature could clearly have the power to classify
foreign corporations, as well as domestic corporations. For example, as non-profit or
profit, I think he has probably got a good point there. I think what we had was per-
fectly alright, but since Nolan was cor-ernvp that 1: might have some 1imitations, it's
easy enough to change.

Mr. Wilson: The first paragraph suggested would cover all corporations otler thanlmunici-
pal corporations, whether formed in Ohio, Timbucktoo, or Saudi Arabia.

Mr. Carter agreed.

Mr. Carter: I move to adopt the language.in the last paragraph '"B" language in the
January 13 memorandum,

Mr. Wilson seconded "the motion.

All voted yes.
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Mr. Carter: I do think it is a tremendeus improvement over what we have in the consti-
tution from an English, editorial§:éEg/simp11fination point of view, even though 1t\,/
doesn't represent any substantive change. 'Now we need somebody to present the ;epori to
the Commission because Katie is not going to be there. '

Mr. Wilson: Now that I have just reread there is one point on a word that is in here.
"Supervise". Does 'regulated" encompass '"supervise'? '

TR e g £

All ggreed that it did,

Mr. Aalyson volunteered to present the revised recommendation to the Commission at this
afternoon's meeting. ‘ .

Mrs. Eriksson: The total recommendation of the committee involves the substitution of
this language for everything in Article XIII, except that we would refer some of the pro-
visions in there to another committee-the eminent domain provision. You remember we had
discussion about that.

Mr.-Aalyson: That's already been presented to the Commission though - the fact that we were
going to refer that. .

Mrs. Eriksson: The whole report was presented to the Commission, but we took no action on

e,
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PARTMINT OF MENTAL HYGIENE AND CORRECTION

John J, Gilligan

Governor
DIVISION OF CORRECTION James T. Welsh
1211 STATE OFFICE BUILDING Acting Director
COLUMBUS, OHIO 43215 Bennett J. Cooper
Commissioner
July 1, 1971 ’
Mrs. Ann M. Ericksson, Director ‘”JL b ]97]

Ohio Constitutional Revision Commission
20 South Third Street, Room 212
Columbus, Ohio 43215

Dear Mrs. Ericksson:

This is in reply to your correspondence of June 8, 1971,
We appreciate your consideration of soliciting our opinions and
suggestions as problem areas that your various study committee may
chose to review.

In my present position I am of course aware of those sec-
tions of the Ohio Constitution that have effect on the responsibili-
ties of this office and the Division of Correction. Their significance
have been especially noteworthy due to their effect in limiting or re-
stricting development of new and innovative programing in adult correc-
tions.

Due to the obvious failure of the traditional penal institu-
tion and programs to provide meaningful rehabilitation of offenders by
isolating them from all community involvement the field of corrections
has recently a new mandate to emphasize the positive aspects of the
offender. Traditional punitive procedures are being replaced with
treatment and training. Work release and early community placement is
being substituted for institutional isolation. Finally, the social
and moralistic ostracism of the felon is now being replaced with the
objectivity and understanding of the pragmatic behavorial sciences.

Therefore, in offering our suggestions we not only solicit
the analysis of your study committees but also some measure of public
opinion or reaction to changing the traditional legal restrictions set
on offenders,

Our suggestions pertain to the following sections of the Ohio
Constitution,

A. Article I Sec. 12 provides in part

"No person shall be transported out of the State for
any offense committed within the same;..."
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The existance of this constitutional provision would obviously
bar any attempt to cstablish multi-state regional correctional facilities.
In order to permit Ohio to participate in any such program that may be
established in the future, this constitutional provision must either be
extensively amended or eliminated (Note: the U. S. Department of Justice,
through its Law Enforcement Assistance Administration has offered funds
for this multi~-state cooperation among various states but we (Ohio) have
not been able to respond to such a proposal.)

B. Article II Sec. A’Abolishing prison contract labor...

"No person in any...penal institution or reformatory while
under sentence thereto, shall...be allowed to work at any
trade, industry, or occupation, wherein or whereby his work
or the product or profit of his work shall be sold, farmed
out, contracted or given away..."

We suggest that this Section be revised in order to permit
“work-release'", "work Furlough' which has proven to be effective elsewhere
in the nation. If its version can emphasize the rehabilitative role in
insuring skilled training and stable, meaningful employment rather than
" cheap convict labor for e xploration which the present section guards
against we feel that it would be more compatible for all concerned.

Also, the restriction of the use and sale of "“prison-made"
goods to political sub-divisions solely, perhaps could be expanded to
include any tax exempt organization. With this revision we could develop
full and meaningful production in our industries, increase inmate com-
pensation above a few pennies a day to a scale capable of creating in-
centive without using funds of the hard pressed general revenue resource.
This could be implemented without greatly increasing the ire of either
private industry or labor unions.

C. Article V Sec. &4 provides

"The General Assembly shall have power to exclude from the
privilege of voting, or of being eligible to office any per-
son convicted of bribery, perjury or other infamous crime."

If the rehabilitation of offenders is commensurate with foster-
ing citizenship and social responsibility then this Section of the Ohio
Constitution should be perhaps re-evaluated.

The majority of convicted felons are not sentenced to penal
institutions., The expanded use of probation and also parole indicates
that supervision in a community setting is adequate for the majority
~of offenders. :

They continue to be taxpayers and live in their locale rather
than being in a distant institution. -
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Federal parolees are entitled to vote in Chio elections yet
State parolees are prohibited by law.

Since community re-integration and socialization is being
proported as being essential and desirable it would seem logical that those
laws which hinder total participation should be re-assessed as to their
original significance in today's concept of handling offenders.

This concludes our suggestion. In conclusion I would like to
repeat our original purpose in proposing them, namely, to garner a re-
action to them as much as offering reasons for-their consideration,

We would appreciate being placed on your mailing list so that
we may keep abreast of your interesting and challaging work.

Respectfully submitted,

@

Bennett J. Cg
Commissione
Division of

grrection

BJC:MIK:cs
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Ohio Constitutional Revision Commission Research Study No. 23
Elections and Suffrage Committee
June 14, 1973

Federal and Ohio Constitutional Provisinns
concerning elections, and law and cases
affecting voting rights under such provisions

This paper briefly describes provisions of the United States Constitution
relating to elections, and the substantive provisions of federal law affecting
voting rights. It then discusses a number of recent cases which set forth
rights of voters and candidates in light of federal comstitutional requirements.

The paper then lists in outline the Ohio Constitutional provisions relating to
elections, and selects from this outline those provisions which have been invali-
dated by federal law or cases, or concerning which the law or cases raise questioms.

This paper examines only questions concerning voting rights and the related
rights of elective candidates; it does not discuss apportionment, procedural fairness
concerning political parties, or election procedudes.

United States Constitution

The U. S. Constitution requires members of the Semate and the House of Repre-~
sentatives to be chosen by the electors of each state, and requires that they have
the qualifications requisite for electors of the most numerous branch of the state
legislature. (Sec. 2 of Article I and 17th Amendment)

Remarks: This provision has been held to create a right to vote for repre-
sentatives derived from the Federal Constitution, a right which is secured against
the actions of individuals as well as of states. It embraces the right to cast a
ballot and to have it counted honestly. Where a primary election is an integral
part of the procedure of choice, the Constitution safeguards the rights of qualified
electors to participate therein, Congress may protect these rights by legislation.
A state may not add to the qualifications required by the Constitution.

The times, places and manner of holding elections for these offices shall be
prescribed by each state legislature, but the Congress may at any time by law
make or alter such regulations, except as to the places of choosing Senators.
(Sec. 4 of Article I)

Remarks: It is under this section that the original federal laws guarantee=~
ing the elective franchise were enacted. (Below) It is also under this section
that the states apportion federal legislative districts. (Sec. 2 of the l4th
Amendment requires apportiomment.)

Each house is the judge of its elections, returns, and qualifications of
its own members. (Sec. 5 of Article I)

Remarks: Under this authority Congress has overriden state laws purporting
to disqualify candidates on various grounds.

The President is to be chosen by an electoral college, the members of which
are to be appointed as the state legislature directs, equal in number to the num-
“ber of Senators and Representatives to which the state is entitled in Congress.
Procedures of the electoral college are prescribed in the Constitution. (Sec. 1
of Article II, and 12th Amendment)




2.

The requirement of apportiomment of the members of the House of Representatives
according to population, and the principle of equal protection of the laws, are
contained in the l4th Amendment. That amendment also prohibits any person from
holding office who, having once taken an oath of office as a member of Congress,
officer of the United States, member of a state legislature, or as am executive
or judicial officer of a state, has engaged in insurrection or rebellion against
the United States.

Remarks: The "equal protection" clause of this amendment is the basis for
the "one man, one vote'" cases under which the federal courts have invalidated
many state apportionment plans, or has given aid or comfort to its enemies.

Specific protections of the franchise which appear in the Constitution are:

Race, color. The right of citizens to vote shall not be denied or abridged by
the United States or by any state on account of race, color, or previous condition
of servitude. (15th Amendment)

Sex. The right of citizens to vote shall not be denied or abridged by the
United States or by any state on account of sex. (19th Amendment)

Poll Tax. The right of citizens to vote in any primary or other election for
President, Vice President, electors therefor, or for Senator or Representative in
Congress, shall not be denied or abridged by the United States or any state by
reason of failure to pay any poll tax or other tax. (24th Amendment)

Age. The right of citizens who are 18 years of age or older to vote shall
not be denied or abridged by the United States or any state on account of age.
(26th Amendment)

Federal voting laws

The original federal laws guaranteeing the elective franchise were civil rights
laws directed at prohibiting racial discrimination.

The law states that all citizens of the United States who are otherwise quali~
fied by law to vote at any election by the people in any state, county (etc)or
other territorial subdivision shall be entitled and allowed to vote at all such
elections without distinction of race, color, or previous condition of servitude.
(42 U.S.P.A. 1971)

The law then states specific prohibitions, first for persons acting under
color of law:

A. 1In determining whether any individual is qualified to vote, from applying
a standard, practice, or procedure different from those applied to other individuals
within the same county or other political subdivision who have been found by state
officials to be qualified to vote.

B. Denying the right to vote because of an error or omission on any record
or paper relating to an application, registration, or other act or requisite to



voting, if the error or omission is not material in determining whether the individual
is qualified under etate law to vote in the election.

C. Employing any literacy test as a qualification for voting unless the test
is administered to everyone and is conducted wholly in writing, and a certified copy
of the test and the answers given by the individual is furnished to him within 25
days of his requesting it.

The law prohibits a person, whether acting under color of law or otherwisg,
from: intimidating, threatening, coercing, or attempting to do so, any other person
for the purpose of interfering with the right of such person to vote or to vote as
he may choose, or to cause him to vote for, or not vote for, any candidate for fed-
eral office,

Another of the early laws which is still in effect, prohibits a military officer
from prescribing or attempting to prescribe the qualifications of voters in any
state, or interfering with the freedom of any election, or with the exercise of the
free right of suffrage in any state. (42 U.S.C.A. 1972)

The Voting Rights Act of 1965 added provisions to cure some of the inadequacies
of the foregoing provisions. Substantive additions included:

Sec. 1973. No voting qualification or prerequisite to voting, or standard,
practice, or procedure shall be imposed or applied by any state or political subdi-
vision to deny or abridge the right of any citizen to vote on account of race or
color.

Sec. 1973b, No citizen shall be denied the right to vote in any federal, state,
or local election because of his failure to comply with any test or device. (How-
ever, this applies only to certain states, measured by the following test: the

_Attorney General must find that the state required a test or device as a prerequisite
for voting either on November 1, 1964, or November 1, 1968, and less than 50% of
persons of voting age residing in the state were registered on those dates or less
than 50% of such persons voted in the presidential elections in those years.

Sec. 1973h. Although containing substantive prohibitions in addition to the
prohibition against poll taxes in the 24th Amendment, the law contains provisions for
enforcing the prohibition. This applies to elections for both federal and local of-
ficers.

Sec. 1973i. (a} No person acting under color of law shall fail or refuse to
permit any person to vote who is entitled to vote under federal law, o¥ is otherwise
quallfled to vote, and no person shall willfully fail or refuse to tabglate such
person's vote,

(b) No person shall intimidate, threaten, or coerce, or attempt to do so, any
person for voting or attempting to vote or for urging or aiding any person to vote,
or for exercising any powers or duties under federal law (e.g. provisions for poll
watchers and examiners).

" 'The Voting Rights Act of 1970 broadened the ''test or device" prohibition and
added residence and age to the subjects to which the federal Elections Franchise law
addressed itself. (42 U.S.P.A. 1973aa) That Act contained the following:
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Sec, 1973aa. Test or device. The law applied the prohibition against use of
tests or devices to states other than those ''problent states to which the 1965 law .
applied, and defined "test or device' as: any requirements that a person as a pre-
requisite for voting or registration for voting (1) demonstrate the ability to read,
write, understand, or interpret any matter, (2) demonstrate any educational achieve-
ment or his knowledge of any particular subject, (3) possess good moral character,
or (4) prove his qualifications by the voucher of registered voters or members of
any other class., This part of the law applies to all elections.Oregon v. Mitchell
400 U, S. 112 (1970) 91 S. Ct. 260.

Sec, 1973aa-1. Durational residence, absentee ballots for presidential elec-
tions only, the Congress made a finding that the imposition and application of the
durational residence requirement as a precondition to voting, and the lack of suf-
ficient opportunities for absentee registration and absentee balloting in presidential
elections:

(1) denies or abridges the inherent constitutional right of citizens to vote
for their President and Vice President;

(2) denies or abridges the inherent constitutional right of citizens to enjoy
their free movement across state lines;

(3) denies or abridges the privileges and immunities guaranteed under Article
IV, Sec. 2, Clause 1 of the Constitution;

(4) in some instances has the impermissible purpose or effect of denying citi-
zens the right to vote for such officers because of the way they may vote;

(5) has the effect of denying to citizens the equality of civil rights and
due process and equal protection of the laws that are guaranteed to them under the
1l4th Amendment;

(6) does not bear a reasonable relationship to any compelling state interest
in the conduct of presidential elections.

On the basis of these findings, the law states that Congress declares it neces-
sary to completely abolish the durational residency requirement for presidential
elections, and to establish nationwide, uniform standards relative to absentee
registration and absentee balloting in presidential elections,

The law then prohibits denial of the right to vote on the basis of a durational
residency requirement, or because the person is not physically present at the time
of the election if he complies with state or local law for the casting of absentee
ballots.

The law requires each state to provide by law for registration or other quali-
fication of residents who apply to vote, not later than 30 days prior to any presi-
dential election; and requires each state to provide for absentee voting for anyone
who applies not later than 7 days prior to the election, and who returns the ballots
not later than the time for closing the polls on the day of the election.

1973bb-1. Age. The same law requires states to allow 18-year-olds to vote.
The U, S. Supreme Court found the provision unconstitutional in U. S. v. State of
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Arizona, 400 U. S. 112,91 S. ct. 260 (1970). The 26th Amendment, allowing 18-year-
olds to vote in all elactions, was adopted by the states in the following year.
In addition to the provisions of federal law setting forth substantive rights,
the law contains various provisions for enforcement, to which this membrandum

does not address itself.

Some pertinent cases

For many years the states imposed various residential requirements as a pre-
requisite to voting under authority of Pope v. Williams, 193 U. S. 621, 24 S. Ct.
573 (1907), which held that the states had power to impose reasonable residence
restrictions on the availability of the ballot.

In 1965, however, the Supreme Court applied the Equal Protection clause to
state laws governing qualifications of voters. In Carrington v. Rash, 380 U, S,
89, 85 S. Ct. 775 the Court held that the state of Texas could not disenfranchise
military men.

The Texas Constitution prohibited any member of the armed forces of the
United States who moves his home to Texas, during the course of his military duty
from ever voting in any election in Texas so long as he is a member of the armed
forces.

The state claimed that this was necessary in order to immunize its elections
from the concentrated balloting of military personnel, whose collective voice may
overwvhelm a small local civilian community; and to protect the franchise from in-
filtration by transients.

The Court stated the following as the background for its holding:

"Texas has unquestioned power to impose reasonable residence restrictions
of the availability of the ballot. Pope v. Williams, 193 U.S, 621, 24 S. Ct.
573. There can be no doubt either of the historic function of the States
to establish, on a nondiscriminatory basis, and in accordance with the P
Constitution, other qualifications for the exercise of the franchise.
Indeed, ‘'the States have long been held to have broad powers to determine
the conditions under which the right of suffrage may be exercised."
Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45, 50, 79

S. Ct. 985. 1In other words, the privilege to vote in a state is within

the jurisdiction of the state itself, to be exercised as the state may
direct, and upon such terms as to it may seem proper, provided, of

course, no discrimination is made between individuals, in violation of

the Federal Constitution.”

The court found the Texas constitutional provision an invidious discrimination
in violation of the l4th Amendment, and said that if a military man is in fact a
resident, with intention of making Texas his home indefinitely, as other qualified
residents he has a right to equal opportunity for political representation. The
court pointed out that other transient classes in Texas, such as students, patients
in hospitals, and civilian employees of the U. S. Government, were given an oppor-
tunity to show that they were bona fide residents. Conversely, in the case of
military personnel, the Constitutional presumption was conclusive, incapable of

being overcome.
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Dunn v. Blumstein

Two years after Congress enacted the prohibition against durational residency
requirements in prestdential elections, the U. §. Supreme Court in effect made
this provision applicable to state and local elections in Dunn v, Blumstein, 405
U. S§. 330, 92 S. Ct. 995 (1972).

Tennessee, under the law invalidated by the court, c¢losed its registration
30 days before election, but required residence in the state for one year, and in
the county for three months as a prerequisite for registration.

The Court, observing that strict review of statutes distributing the franchise
is called for, because such statutes ‘'constitute the foundation of our representa-
tive society’, cited the test of Kramer v. Union Free School Dist, No. 15, 395
U.s. 621, 89 S. Ct. 1886 (1969) whether the exclusions are necessary to promote a
compelling state interest. (This emphasis was supplied by the Court in the Dunn
case.) Another reason for the need to cite such a compelling state interest, said
the Court, is that the durational residence requirement directly impinges on the
exercise of a second fundamental personal right, the right to travel.

The Court referred to the Voting Rights Act of 1970 as an example of what is
reasonable. That Act prohibits durational residence requirements and allows
registration to close 30 days prior to a Presidential election, the reasonability
of which was upheld in Oregon v. Mitchell, supra. The court in that case had found
"'no explanation why the 30-day period between the closing of new registrations and
the date of the election would not provide, in light of modern communications,
adequate time to insure against frauds'.

The Court rejected the idea that a person needs a year of residency in a state
to develop "a common interest in all matters pertaining to the community's goverr=~
ment'. Quoting its opinion in Carrington v. Rash (supra) the Court said "Fencing
out from the franchise a sector of the population because of the way they may vote
is constitutionally impermissible."

Justice Blackmun, dissenting, observed that the Court has in the Dunn case
overturned its 1904 decision in Pope v. Williams (supra).

The holding in Dunn v. Blumstein was applied directly to the Ohio law in 1972
in Schwartz v, Brown, Civil Action 72-118 of the Federal District Court for the
Southern District of Ohio. The Court found the Ohio Constitution's six-month
residency requirement to be violative of the Equal Protection Clause of the Four-
teenth Amendment. -

Other lower federal courts have held a number of other state residential
requirements invalid, including one enacted by Florida after the Dunn decision,
creating a 60-day residence requirement, with 30-day closing of registration. In
Hinnan v. Sebesta, 346 F. Supp. 913 (1972), the Federal District Court held the
requirement invalid, saying that if a so-day deadline for registration is sufficient
to assure that registration by other residents had been done properly, it was also
a sufficient period to check on new residents.

Other applications of the Dunn decision:

Residency requirement for candidates. In Green v. McKeon, 468 F. 24 883 (1972),
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the U. S. Court of Appeals for the 6th Circuit held a two-year residence requirement
for candidates for office under a city oxdinance invalid, on the ground that although
the requirement applied to candidates, it was in the interest of the voters to have

a choice of candidates without impediments that could not be justified as necessary
to promote a compelling governmental interest.

In Mancuso v. Taft, 341 F. Supp. 574 (1972) a federal district court invalidated
a city ordinance under which a police officer was required to give up his job in
order to run for the state general assembly.

In this case, as in a number of cases which have followed the Carrington and
Dunn cases, the emphasis of the court was on the broadness or '"crudeness' of the
statute or ordinance, implying that a more selective approach to achieve the intended
objective might have been upheld. (See the following case.)

Students. in Wilson v. Symm, 341 F. Supp. 8 (1972) a federal district court
held to be valid a procedure followed by a local registrar under Texas law, whereby
the registrar required college students to fill out a questionnaire in order to
rebut a presumption established by state law that & college student is a non-resident,
The registrar had allowed married students, and students whose parents were residents,
to register without filling out the questionnaire.

The Court cited the Carrington cas as controlling, saying that the Court in
that case had found the irrebuttable presumption too crude, and thus that determina-
tion by this more discriminating method was acceptable.

In Newburger v. Peterson, 344 F. Supp 559 (1972), the federal district court
found '"too crude a blunderbuss' the New Hampghire rule that a student in order to
acquire residence must have the intention to stay permanently. In that case, the
student had admitted that upon graduation, he planned to leave the state. The court
said the only intent required was a present intent to be a resident.

An Ohio statute on voting residence of students was found contrary to the Equal
Protection Clause by a federal district court in Anderson v. Brown, 332 F. Supp.
1195 (1971). TFor persons over 18 the test for obtaining the right to vote was ''res-
idence''; for students it was residence plus ‘the establishment of or acquisition of
a home for permanent residence.”’ The court found no rational relationship between
the classification and any legitimate state purpose. (Sec., 3505.05, R. C. repealed
effective 1972).

Federal enclaves

States have attempted to declare that a person living in a federal enclave can-
not establish a voting residence in that state. The U. S. Supreme Court in Evana%v.
Cornman, 398 U. S, 419, 90 S. Ct. 1752 (1970) held this to be contrary to the Equél
Protection Clause of the 1l4th Amendment. 1In that case, the persons who were refused
the right to register lived on the grounds of the National Institute of Health in
Maryland.

In a similar case in Ohio, Section 5 of Article V of the Ohio Constitution was
held unconstitutional insofar as it denies a person the right to register because
he lives on the grounds of a federal enclave. (Stencel v. Brown, Civil Action 72-
331, U.S. Dist. Ct. for the Southern District of Ohio, Eastern Division, June &,
1973) 1In that case, the plaintiff was an Air Force officer living in a federal
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enclave in Montgomery County. The Court found the facts indistinguishable from
those in the Cornman case.

(The Ohio Constitutional provision involved was: ''No person in the military,
navel, or marine service of the United States, shall, by being stationed in any
garrison, or military, or naval station, within the state, be considered a resident
of this state.")

Other

Federal district courts have found invalid a state requirement that two succes-
sive primaries elapse before a voter can change his party affiliation. (Nagler v.
Stiles, 343 F. Supp. 415 (1972) ); and a Detroit city ordinance that a member of
council must be at least 25 years of age (Manson v. Edwards, 345 F. Supp. 719 (1972).
In each case, the court said it could find no compelling state interest to require
these qualifications.

In a New York case, a Federal District Court held that a state is not required
to provide absentee balloting for a primary election, because it was not practical.
Fidell v. Board of Elections, 343 F. Supp. 915 (1972) ).

Ohio Constitution

Electoral franchise. Ohio constituticnal provisions relating to the electoral
franchise are found primarily in Article V. These include:

Sec., 1. Vho may vote

Sec. 3. Voters, when privileged from arrest.

Sec. 4, Forfeiture of elective franchise.

Sec., 5. Persons on military station not resident.

Sec. 6. 1Idiots or insane persons.

In addition Sec. 1 of Article XII prohibits a poll tax.

Eligibility for office

A number of constitutional provisions relate to eligibility to hold office.
These are:

Article II:

Sec, 2. Election of representatives and senators.
Sec. 3. Residence requirements.

Sec. 4. Eligibility to hold office.

Sec. 5. Vho may not hold office.

Article IV:

Sec. 6(C). Election of judges 2313



Article XV:

Sec. 4. Person elected must have qualifications of electer,

Sec. 5. Duelists ineligible.

Sec. 7. Oath of office.

Procedures

Provisions concerning procedures for election of officers are found in:

Article I1: Sec, 6. Each house judge of its election returns.
Sec, 11, Filling of vacancies in General Assembly.
Sec. 21. Trial of contested elections.
Sec. 27. Election of officers to be provided by law.

Article III:

Sec. 1. VWhen executive officers to be elected.

Sec. 3. Election returns.

Sec. 4. Election returns,

Secl 18, Election of successors to certain state offices.

Article 1IV:

Sec. 6. Election of judges.

Sec. 13. Election to fill judicial vacancies.

Article V:

Sec. 2. By ballot

Sec., 22, Office-type ballot

Sec. 7. Direct primaries

Article X:

Sec. 2. Election of township officers

Article XVII:

~-8ec., 1. When elections held

Other. Other constitutional provisions which relate to elections or which
contain election requirements are:
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Article II:

Secs. 1 through lg. Initistive and referendum.

Article X:

Sec. 1. Referendum when municipality transfers powers to county.

Sec. 3. 1Initiative and referendum on county charters.

Sec. 4. Vote on county charter commission.

Article XI:

Secs. 1 through 14. Apportionment.

Article XVI:

Sec. 1. Amendment of constitution by ballot.

Sec. 2. Vote on constitutional convention.

Sec. 3. Convention to be placed on ballot every 20 years.

Article XVIII:

Sec. 5. Public utilities referendum.

Sec. 8. Referendum on municipal charter commission,

Sec. 9. Amendments to charter.

Sec. 14, Election requirements.

As discussed below, a few of these provisions are evidently invalid under fed-
eral law or federal court interpretations of U. S. Constitutional provisions. In a
number of cases, also, while there appears to be no case authority upon which to
base a conclusion of invalidity, in applying the principles enunciated by the recent
cases or federal law, questions arise. The following material includes reference to
the provisions of the Ohio Constitution which are invalid, and those whose status
may merit consideration because of some of the rules set forth in recent federal

law and cases.

Voting age, six months residence

Section 1 of Article V, allowing 2l-year-olds to vote was invalidated by the
adoption of the 26th Amendment to the U. S. Constitution in 1971,

The requirement of six months' residence was invalidated by Schwartz v. Brown
(supra) the Federal District Court case which specifically applied the Duni -Dunn.v. Blum-
stein rule to the Ohio law.
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Forfeiture of franchise because of conviction
Section 4 of Article V states:

"The General Assembly shall have power to exclude from the privilege of voting,
or of being eligible to office, any person convicted of bribery, perjury, or other
infamous crime,"

The Second Circuit Court of Appeals upheld a similar New York provision in
1967, in Green v. Board of Elections, 380 F 2d. 445, cert. denied 389 U.S. 1048, 88
S. Ct. 767, The court relied on Trop v. Dulles, 356 U.S. 86, 78 S, Ct. 590 which
held that depriving convicted felons of the franchise is not a punishment but rather
a nonpenal exercise of the power to regulate the franchise.

The court said that it was adhering to the following principle:

"A statutory discrimination will not be set aside as the denial of equal
protection of the laws if any state of facts reasonably may be conceived to justify

it."” (Citing Metropolitan Casualty Insurance Co. v, Brownell, 294 U.S, 580, 55 S,
Ct. 538 (1935).)

Where the elective franchise is concerned, however, it would appear that the
burden of proof has switched since the announcement of the rule relied upon by that
court. Since the franchise is a 'fundamental right'', the state is no longer given
such a presumption; rather, the question is whether the state can show that this
burden on the right to vote is necessary to promote a compelling state interest.

An additional element tending to support validity of the Ohio provision is the
reference in Section 2 of the l4th Amendment to the U.S. Comstitution; which provides
that when the right to vote at any election for federal officers or the executive
or judicial officers or legislative members of a state is denied or abridged, the
basis of representation of that state is to be reduced proportionately to the number
of people disenfranchised--unless the disenfranchisement is for'participation in
rebellion or other crime'. This has been cited as implied approval of state provi~
sions disenfranchising convicted felons.

Person on military station not a resident /

Section 5 of Articlé V states:

"No person in the Military, Naval, or Marine service of the United States,
shall, by being stationed in any garrison, or military, or naval station, within the
State, be considered a resident of this State.” .

This provision would appear to be invalid under the rule of Evans v. Co
(supra) (see discussion above). The U. S. District Court for the Southern District

of Ohio, Eastern Division, on June 4 of this year found that case apecifically ap-
plicable to the Ohie provision.

Idiggs, insane persons
Section 6 of Article V states:

"No idiot, or insane person, shall be entitled to the privileges of an elector.,”
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While at first glance it may appear facetious to include this section among
Ohio constitutional provisions which may be subject to question, again one must refer
to the Dunn, Carrington, and other cases which have attacked the "crudeness” of
broad rules denying the franchise to citizens. Also, the Voting Rights Act of 1970
prohibits a state from requiring, as a prerequisite for voting in any election, that
the voter demonstrate the ability to read, write, understand, or interpret any matter.

Residence of members of General Assembly

Section 3 of Article II states:

""Senators and representatives shall have resided in their respective districts
one year next preceding their election, unless they shall have been absent on the
public business of the United States or of this State.”

Under the rule of Green v. McKeon, 468 F. 2d 883 (1972), U. S. Court of Appeals
for the Sixth Circuit (supra), this requirement of the Ohio Constitution would be
invalid.

The Green case involved the city charter of Plymouth, Michigan, which required
that in order to be a city commissioner, one had to have resided in the city for two
years. The court held that a durational residential requirement penalizes the exer-
cise of the basic constitutional right to travel. In answer to the city's argument
that a residential requirement tends to assure that a candidate will become familiar
with local problems, the court replied that the city's charter requirement was un-
necessarily broad. The court cited the following language from Dunn v. Blumstein
(supra):

"It is not sufficient for the State to show that durational residence
requirements further a very substantial state interest. In pursuing that
important interest, the State cannot choose means which unnecessarily

burden or restrict constitutionally protected activity. Statutes affecting
constitutional rights must be drawn with 'precision,' . . . and must be
'tailored' to serve their legitimate objectives . . . And if there are other,
reasonable ways to achieve those goals with a lesser burden on constitutionally
protected activity, a State may not choose the way of greater interference.

If it acts at all, it must choose 'less drastic means' "

Although the Dunn case concerned a voter, not a candidate, the Green court
quoted the U. S, Supreme Court in saying that the rights of voters and the rights
of candidates do not lend themselves to neat separation; laws that affect candidates
always have at least some theoretical, correlative effect on voters. (Bullock v.
Carter 405 U. S. 134, 92 S. Ct. 849 (1972) )

Later a federal district court in Delaware came to the opposite conclusion
concerning that state's three-year residential requirement for candidates for state
legislature. The court said that it refused to submit all durational residency re-
quirements to the ‘'compelling state interest’ test, and that to do so misconstrued
the holdings of the Supreme Court in this regard. The ‘‘compelling interest' test
would apply, the court said, only if a ''fundamental right'" were involved, or the
state's classification was "suspect'', neither of which was the case with the Delaware
statute, The Bullock case, it said, involved a discrete minority group, because by
requiring a large filing fee for candidates, it related to the resources of the
voters supporting a particular candidate, and thus discriminated against impecunious

groups.
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A dissenting judge of the three-judge court said he found the three-year resi=-
dency requirement excessive, and too 'crude’ in relation to the legitimate objective.
of the statute.

Moving of residence following apportionment

Section 13 of Article XI requires the Apportionment Board to allow 30 days for
persons to change residence in order to be eligible for election in a new district.

Since Section 1 of that article requires the plan to be published by October 5

of the year preceding the year in which the election occurs (in 1971, 1981, etc.), .

the section in effect requires that the candidate for a seat in the General Assembly
have resided in the new district approximately one year before his election.

Questions are applicable to this requirement, similar to those applicable to
the requirement of Section 3, Article II, above (one-year residence requirement).

Also, since the apportionment process offers opportunities for discriminating
against minority groups, this section may be more vulnerable to constitutional attack
than the simple state residence requirement, The possibility of discrimination
against a discrete minory, lacking in the facts before it, was the basis upon which
the court in the Walker case refused to find invalidity based upon the holding in
the Bullock case.

The operation of this provision may also be seen to have wore of an effect
upon the voter, because the objective of the majority party on the Apportionment
Board is to separate effective members of the opposition from their voting support;
the brevity of the 30~day requirement may be seen to make it unnecessarily difficult
for an incumbent to cope with the action of the Board, with no ''compelling state
interest” to insist upon so short a period.

Age of judges

Section 6 of Article IV prohibits election or appointment of a person as judge
if he is 70 years of age or older,

Although we can allude to no cases in this connection, one's attention turns to
it when reading some of the recent cases concerning qualifications of voters and
candidates. If a court is willing to apply the ‘'compelling state interest" rule to
this situation is this requirement ''tailored’ to serve the state's legitimate objec-
tive under the Dunn rule? Are there other, reasonable ways to achieve those goals
with a lesser burden on constitutionally protected activity? 1Is it discriminatory
to limit the age of judges, but not the age of members of the other two branches
of government?

Duelists ineligible

Section 5 of Article XV states:

"No person who shall hereafter fight a duel, assist in the same as second, or
send; accept or knowingly carry a challenge therefor, shall hold any office in this
State."

N
The question here is similar to that in forfeiture of franchise because of
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conviction of crime, above, although one step removed because it applies to office~
holders and not voters. Also applicable would be the considerations discussed under
residence of members of the General Assembly above.
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June 19, 1973

1.

3.

>

Secretary of State Ted W. Brown

CONDENSED DESCRIPTION OF CONSTITUTIONAL AMENDMENTS PROPOSLD
TO THE COMMITTEE ON ELECTIONS AND SUFFRAGE

Creation of a three-member comnittee, one member of whom is the Secretary of
State, to prescribe the form of the ballot for proposed Constitutional
amendments, which prescribed form would not be subject to Judicial review o
veto. The purpose of this amendment is to couch ballot language in simpler
non-legaligtic texrms to promote better voter understanding.

© To, provide an election for the unexpired term for the office of Governor

similar to the election now required for other offices and to require all
such elections to be held at the first general election occurring after the
vacancy instead of being deferred to the next even-year clection. The pur-~
pose of this amendment is to provide the people with a voice in filling the
vacancy in the office of Governor and to provide a more immediate election
for the unexpired term wfter any vacancy occurs in a statewide office.

To eliminate the Constitutional requirement for perfect ballot rotation and
to permit the Gencral Assembly to establish such ballot rotation by statute
The purpose of this amendment is to eliminate a challenge which has been
raised in court as to the constitutionality of mechanical voting equipment
and to eliminate the necessity for a board of elections which uses mechan-
ical equipment to equalize precinct size in order for their precinct-by-
precinct rotational pattern not to be found unconstitutional.

To meke the Ohio Constitution reflect the 18 year old voting age and the
minimum 30 day residence period which are mandated by the United Stetes Con-
stitution and by other Tederal law. Ohio Constitution presently contains
provisions for a 21 year voting age and for a six month state durational
resldence period, both of which are unconstitutional.

To repeal a section of the OChio Constitution which denies members of the
armed service from acquiring a voting residence from a residence situated

on a military installation. This provision was found unconstitutional by
the United States District Court.

# 4 HHH
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Yhio Comstitutional Revision Commission
Elections and Suffrage Committee
July 23, 1973

Voter Information About Constitutional Amendments

‘ The committee has discussed two matters concerning the placing of proposals to
amend the Constitution before the voters: how to determine the best time or times
for seeking voter approval, and how to inform voters about the content, meaning, and
source of the proposal.

l OQuestions of timing involve such considerations as: should constitutional amend-
ments be placed on the general election ballot in November (in even-numbered or odd-
numbered years; to coincide with presidential or nonpresidential elections?); on the
primary election ballot in even-numbered or odd-numbered years; or at a special elec-
tion called for that purpose? Should CRC proposals appear on the ballot with other
proposals? 1Is voter reaction likely to be positive or negative when a large number
of constitutional amendments appear at the same time?

Most of the questions regarding timing are not researchable, and are presented
for discussion, and to weigh the pros and cons on each.

How voters are officially informed about proposed constitutional amendments is
researchable, however, since all states except Delaware require voter approval in
order to amend the state Constitution and, therefore, each of the 49 states has pro-
cedures for placing amendments on the ballot, and most states have procedures for in-
forming voters about the proposals.

This memorandum discusses official voter information procedures for initiated
constitutional amendments, which are permitted in approximately 14 states, and legis~
latively-proposed amendments. Amendments or new constitutions proposed by conventions
are not included.

Summarx

Voters receive official information about proposed constitutional amendments in
two ways: (1) the question on the ballot on which they are asked to vote ‘yes’ or
"no' when they enter the voting booth; and (2) whatever method is employed by the
state to inform voters about the proposal prior to election day. Many states also
require the posting of certain information about amendments in the polling places on
election day, but this information is generally either the same information that was
published, or mailed to voters, or some lesser information than either of these. Ve
have not located any surveys indicating the extent to which voters read or ask to see
“the information posted in the polling place, and this memorandum does not describe
in any detail the state variations on this point.

I. The alternative possibilities for providing for the preparation of the ballot
language would seem to be:

A, If a legislative proposal:
1. By the General Assembly
2. By the Secretary of State

3. By the Attorney Genersl
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2,
4. By a committee appointed by one of the foregoing, or appointed by the
Governor
5. By a committee specifically designated as consisting of one or more of
these officials: Secretary of State, legislative leaders or legislative
proponents of the measure, Attorney General, Governor
B. If an initiated measure:
1. Any of the above
2. The proponents of the measure
1f the provision for the preparation of the language, whether in the Constitution
or in the statutes, is silent on the question of court review, it is assumed that a
method can be found to take the issue to court by someone who is dissatisfied with
the language. If court review is to be prohibited, it would have to be specified
in the Constitution. Another possibility is to provide for court review, but to pro-
vide time limits within which a challenge to the language can be taken to court, and
within which the court must act in order to timely prevent the issue being validly

placed before the voters.

II. The possibilities for official pre-election voter information would seem to be
(either or both):

A. Newspaper publication (now used by Ohio for both initiated and legislative
proposed amendments)

1. Consisting of one or more of the following
a. Text of amendment
b. Summary or explanation (''fair and impartial’)
c. Arguments for and against
d. Fiscal implications
e. Text of how the measure will appear on. the ballot
f. How it will change existing provisions
2. State or local expense
3. Number of times, and in how many or what kind of newspapers:
4, How close to élection
5. Query: how effective is newspaper publication?
B.  Voter Information Pamphlets
1. Consisting of one or more of the above, plus expansion on some of these

items such as the detailed analysis by the legislative counsel and re-
buttal to the arguments (both in California) -

R332



2. bhay also contain information about candidates
3. Primary, general, and/or special elections
4, State or local expense

5. Distribution

a. Mail to voters

Secretary of State,or Secretary of State mails to local boards of
elections which are responsible for mailing to voters

b. Other distribution: Available at local boards of elections, a lo~
cation in each precinct, polling places, other public places such
as schools ’

Note: The Model State Constitution does not provide for either publication or voter
information pamphlets. The tentative draft of the new Model Election System, under
preparation by the National lunicipal League, provides that the chief election of-
ficer (Secretary of State in Ohio) should provide and disseminate voter information
or explanations of state offices and state issues. However, the tentative draft
does not specify details about carrying out this duty,

I. Ballot Language

In Ohio, the Secretary of State prepares the ballot language for initiated con-
stitutional amendments, although the statute (section 3519.21 of the Revised Code)
permits the person or committee proposing the amendment to submit to the Secregary
of State a suggested ballot “title' (apparently synonymous with ballot "“questionM -
that which the voter sees and upon which he is asked to express approval or disap-
proval) and the Secretary is to give full consideration to such suggestion. The
statute requires that the ballot title give Ya true and impartial statement of the
measures in such language that the ballot title shall not be likely to create
prejudice for or against the measure."

The Attorney General is required, in Ohio, to approve a summary submitted by
the initiators of a constitutional amendment before the Secretary of State supplies
petitions to the persons who will solicit signatures. This summary is required to
be fdir and truthful, and its purpose is to insure that persons signing the petitions
have understanding of the purpose and intent of the proposed amendment. The summary
does not have an official function, however, after the petitions are filed.

In the case of constitutional amendments submitted by the General Assembly, in
Ohio, the Secretary of State is authorized, by statute, to prepare a “condensed test!
which will properly describe the question, issue, or amendment. The full text is
then required to be posted in each polling place. (Section 3505.06 of the Revised
Code). As a matter of practice, the General Assembly frequently provides suggested
ballot language (the ‘'condensed text') in the resolution adopting the proposed con-
stitutional amendment, and the Secretary of State generally uses such language for
the ballot when it is supplied by the General Assembly. Some doubt has been cast
upon this practice because the Constitution (Section 1 of Article XVI) does not pro-
vide for it and it would appear that the Secretary of State is not bound to use the
legislature's language. No contest on this point has ever been litigated, As a
mattey of fact, the Ohio Constitution is silent on the question of precisely what
goes on the ballot in the case of a leiéfééﬁﬁvely-proposed constitutional amendment.



The language on the ballot for constitutional amendments, whether submitted by
an initiative petition or by the legislature, has frequently been scrutinized by
the courts. An examination of the cases leads to the conclusion that, in order to
meet possible court challenges, the tendency in Ohio is to make such language in-
creasingly technical, for complete accuracy; such accuracy may tend to obscure the
major issues involved because the issue is difficult to read. An early Ohio Supreme
.Court case, involving an initiated constitutional amendment (the statute merely re-~
quired the language on the ballot to ‘designate the issue) held that the language
on the ballot is not all-important, so long as it does not deceive or defraud voters,
because voters should study the issues before entering the voting booth. (Thrailkill
v. Smith, 106 Ohio St. 1, 1922;. However, cases since that time, involving both
state constitutional amendments and municipal questions, have tended to quibble more
and rmore with the language on the ballot, when that issue 1is raised.

Tor this reason, and to insure certainty in the method of preparing the ballot
language for legislative proposals, the Secretary of State has prepared a proposed
amendment to Section 1 of Article XVI which would provide for a ballot commission
consisting of the Secretary of State and two other persons to be designated as pro-~
vided by law to provide the form of the ballot at least 75 days before the election.
Beventy-five days is the current statutory time before an election when the Secretary
of State is required to submit the official ballot language to local boards of elec~
tion for ballot printing,

One of the Secretary of State's proposals, preferred by him, provides that the
ballot as prescribed by the ballot commission shall be final and not subject to
appeal to or review by any other body. The other proposal is silent on this point,

The Model State Constitution, in a provision applying both to initiated con~
stitutional amendments and legislative constitutional amendments, provides for "a
ballot title which shall be descriptive but not argumenthtive or prejudicial, and
which shall be prepared by the legal department of the state, subject to review by
the courts." (Section 12.02)

Since one of the Secretary of State's problems is the necessity to certify con~
stitutional amendments to local boards of elections in time to have the ballot
printed to mail to absent voters (and to have the necessary publication, but that
does not take 75 days), if it is felt desirable not to preclude court review of the
ballot language, a spec1a1 time sequence could be established either in the Consti-~
tution or by law pursuant to constitutional permission. The proposed ballot language,
however prepared, could be available for examination by any person for a limited
period of time, or published, or notice of its availability published, another
limited period of time designated for filing court challenges, and another limited
period given for court decision. If the Supreme Court were designated the court in
which to file such challenges (as is the case in legislative apportionment cases),
no appeal time would be needed.

I Varying procedures are used in other states for the preparation of the ballot
language and, in some cases, it is not possible to distinguish, from reading the
laus or the Constitution, between the question which confronts the voter in the vot-
ing booth and the summary or explanation of the amendment vhich may be prepared for
pre-election publication, either in newspapers or by means of a voter information
pamphlet. However, a summary of the methods used would seem to be as follows:
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1. Ballot language prepared by the Secretary of State

2. Ballot language prepared by the Attorney General (or chief legal officer)

3. Ballot language prepared by the General Assembly or legislative body

4., Ballot language prepared by a committee composed of some or all of the
foregoing, or by persons appointed by one of the foregoing officials, or

appointed by the Governor.

I, Other Official Voter Information: Publication and Pamphlets

Until 1971, the Ohio Constitution and implementing laws provided different
methods for publicizing constitutional amendments depending upon whether they were
elector-initiated or legislatively-proposed. Section lg of Article II (initiated
measured) required that the Secretary of State publish a pamphlet containing the
text of the proposed amendment and arguments pro and con, limited to 300 words each.
The pamphlet was required to be mailed or otherwise distributed to each voter, Leg-
islative proposals, on the other hand, (Section 1 of Article XVI) are published
once a week for five consecutive weeks preceding the elction in at least one news-
paper in each county where a newspaper is published without benefit of explanation
or arguments.

In 1971, by constitutional amendment {(although the relevant statutes have not
yet been changed) Section lg of Article II was changed to omit the requirement of
mailing or otherwise distributing to each voter, and, in its place, is now a pub-
lication requirement similar to that applying to legislatively-proposed amendments.
As a result, the only difference between initiated and legislative proposals in
Ohio is that the publication of initiated proposals carries with it arguments and
the publication of legislative proposals does not.

The Secretary of State is suggesting that the method of informing voters about
legislative proposals be altered by including in the publication "an explanation
of the proposed amendments, or arguments for or against the same,'" which shall be
prepared in a manner provided by law. Uhereas the Constitution specifies the manner
of naming persons to prepare arguments against a proposed initlated constitutional
amendment (the initiators prepare the arguments for the measure), the persons to
prepare both pro and con statements on legislative proposals would be provided by
law. The Secretary of State further suggests adding: ‘'The Secretary of State may
cause to be published and distributed pamphlets or other publications for the pur-
pose of further informing the electors concerning such proposed amendments.” This
language would authorize, but not require, the Secretary to distribute additional
information and would leave the nature of such information to the Secretary of State
or, possibly, to the General Assembly which might implement this provision by law
(although the authority to do so might be questioned).

As shown on Appendix A. a number of states which provide for initiated consti~
tutional amendments also provide for explanations or arguments to be prepared and
published or mailed to the voters. The information about Ohio, of course, is not
up to date since the provision for mailing has been removed from the Constitution;
Illinois should also be added to the list of states permitting initiated constitu-
tional amendment (for limited purposes, however) but the Illinois provision says
nothing about voter information.

Following 1s a brief explanation of the initiative process in Ohio in order to
clarify who prepares what, followed by an examination of the laws and constitutional
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- provisions of all the states regarding voter information by publication or by pamphlet.
I. Initiated constitutional amendments in Ohio

To understand the provisions of the Ohio Constitution relating to proposing
constitutional amendments by the initiative method, it must be understood that
those provisions are generally considered '"directive,” i.e. the setting forth the
method for submitting petitions, the number of signatures required, and the method
of publicity, all considered mandatory by the courts,

In 1927 the Attorney General in 1927 0AG 1C73 State v. Fulton 99 %hio St. 168,
124 N.E. 172 (1919) stated that Ohio Constitution Article II, Section lg placed a
mandatory duty on the Secretary of State to obey the constitutional commands for
the printing of proposals by initiative regardless of the fact that neither the Con-
stitution nor the laws of the state specifically provide in detail the manner and
method for so doing. The Ohio Supreme Court in State v. Hildebrant 93 Chio St. 1,
112 N.E. 138 (1915 reaffirmed this position by declaring that Ohio Constitution
Article II, Section lg ordering the Secretary of State to print and disseminate
(now publish; an argument against any proposed amendment must be obeyed by the Sec-
retary of State.

Article II, Section lg grants the power to the General Assembly, but does not
direct that this power be used, to pass laws to facilitate the operation of the
provisions of the section, but in no way to limit or restrict efther the provisions
or powers reserved therein. The General Assembly enacted Chapter 3519, of the Ohio
Revised Code under this authority.

II. Constitutional amendments by initiative are provided for in Ohio Constitution
Article II, Sections la, 1b, and lg and are codified and embellished in Ohio Revised
Code Chapter 3519.

The first step is the submission to the Attorney General of a petition, in
writing signed by 100 electors stating the proposed constitutional amendment under
Ohio Revised Code section 3512.01, the Attorney General reviews such petition for
the sufficiency of the signatures, 72 OAG 82, and to determine that the statement
of the proposed amendment is a true and fair one, Ohio Revised Code section 3519.01.

If the statement is found to be fair and true, the Attorney General shall
certify it as such, Ohio Revised Code section 3519.01. If the Attorney General,
upon the finding as to the truthfulness and fairness of the statement, fails to cer=-
tify the statement, he is subject to an action on a writ of mandamus. Such was the
case in State v, Brown 29 Ohio St. 24 235, 58 Dhio Op. 24 439, 281 N.E. 24 187 (1972)
apd the Attorney General was mandated to certify the statement.

Once the statement has been certified, a verified copy of the original petition
and a summary of the Attorney General certification are filed with the Secretary of
State. The Secretary of State establishes the form and appearance of the initiative
petition, Ohio Revised Code section 3519.01.

The petitioners designate a committee, Ohio Revised Code section 3519.02, of
three to five persons who will represent the petitioners in all matters and who will
prepare the arguments or explanations in favor of the proposal, Ohio Revised Code
section 3519.03,

The initiative petition is then circulated for purposes of signing and the
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signed petition is then filed again with the Secretary of State. After this filing,
- but before the election on the proposal, arguments and explanations for and against
the proposal are filed, Ohio Revised Code section 3519.03, and the proposed consti=
‘tutional amendment is publicized, Ohio Revised Code section 3519.19.

Although the statutes still require a publication mailed or otherwise dis-
tributed to each voter, the Constitution was amended in 1971 to eliminate reference
to distribution and to require, instead, newspaper publication,

The Secretary of State prepares the ballot title and an impartial statement
of the measure, Ohio Revised Code section 3519.21.

Thus, both the Attorney General and the Secretary of State have certain duties
within the initiative process. The Attorney General receives the original petition,
examines it for the sufficiency of signatures and the fairness and truthfulness of
the summary statement, and if found to be fair and truthful, the Attorney General

.certifies the statement.

The Secretary of State publishes the proposed amendment and the arguments
and explanations for and against it and prepares the ballot title.

III. Voter information on proposed constitutional amendments in other states,

Voter information may be provided for in one or both of two ways. First, the
state constitution may specifically establish the mode of publication, if there is
~one, as 1is done in Ohio, and in the Colorado Constitution Article XXII and Florida
Constitution Article 11 section 3. The second method is that the state legislature
may enact laws to supplement the constitutionally provided method of publication,
or may enact statutes providing the only method of publication, as in West Virginia.
Such state statutes may apply to all proposed constitutional amendments, whenever
they occur, or may be re-enacted each time a constitutional amendment is proposed,
as in New Jersey and Rhode Island. )

Some states have no methods for publication of proposed constitutional amend-
ments as in New iHampshire, South Carolina, Oklahoma, Oregon, and Alaska.

A unique approach to voter information is that taken in Georgia which provides
that the duty of publicizing a proposed constitutional amendment resides in the
Constitutional Amendments Revision Board, established by Acts, 1970, p. 640. This
Board is composed of ‘the Governor, Lieutenant Governor, and Speaker of the House of
Representatives,

In the states that do have a requirement of publicizing proposed constitional
amendments, such publicity is usually done through newspaper publication or a voter
information pamphlet.

A. Voter information through newspaper publication.

tThere voter information is publicized by way of newspaper publication, the
format of that published notice is established by the state constitution or-statute.
In Florida, Florida Constitution Article 11 section 5(b), the proposed amendment
is published with the date of election in one neuspaper of general circulation in
each county in which a newspaper is published. In Illinois, Illinois Constitution
Article XIV, section 2 the proposals of the General /ssembly are published in news-
papers with an official explanation. In HMaine, M.R.S.A. Title 1, section 353, the
proposal is published in the daily newspapers with an explanation describing the
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intent and content of the constitutional amendment, as proposed. The ’ttorney Gen-
eral prepares the explanation. In Michigan, lichigan Constitution Article 12 section
2, the newspaper publication includes the proposed amendment in full, the existing
constitutional provision, and the question as it will appear on the ballot.

Vhen the proposed amendments are to be published in the newspaper, some length
of time is usually established for its publication. In most states that require
newspaper publication, that time is usually stated in terms of a period preceding
the election date. 1In Ohio, Constitution Article XVI, section 1 that period is once
a week for five consecutive weeks preceding the election. The question is raised
as to whether this period is the minimum period before the election or whether this
can mean any block of five consecutive weeks, say, three months before the election.
The shortest length of time in any state requiring newspaper publication is in
Florida Constitution Article 11 section 5(b) which requires publication only twice,
once in the tenth week and once in the sixth week immediately preceding the election.

The longest period is three months, twelve weeks, or 90 consecutive .deys im-
mediately preceding the election. This time period is used in Arizona Constitution
Article XXI, section 1, Arkansas Constitution Article XIII section 1, Kansas Con-
stitution Article 14 section 1, Wisconsin Constitution Article XII section 1, and
Uyoming Constitution Article XX section 1.

There are some special provisions for newspaper publication that are worthy
of note. Colorado Constitution Article XXIII section 1 and Indiana, Burns Ind.
-Stat. Anno. section 29-4201 require that initiated constitutional amendments be
published in two issues of two newspapers of opposite political faith in each county
of the state. DMaine, M.R.S.A. Title 1 section 353 provides for publication in
each daily newspaper of the state. South Dakota S.D.C.L. section 12-13-1 requires
that amendments proposed by the general assembly be published in legal newspapers
of general circulation.

Hew lMexico has the only provision for publication in a foreign language. New
Mexico Constitution Article H{IX section 1 provides that proposed constitutional
amendments may be published in both English and Spanish when there are newspapers
in both languages in the county.

B. Voter information by voter information pamphlets.

Voter information pamphlets are used for election information for familiarizing
voters with candidates, issues, proposed constitutional amendments, or all three,
This discussion is limited to voter information pamphlets only as they are used to
publicize proposed constitutional amendments.

The states which have specifically adopted voter information pamphlets for the
purpose of publicizing proposed constitutional amendments are Arizona, California,
Illinois, Oregon, and "ashington. In California, Illinois, Ohio and Oregon the
states, among others, that provide the initiative method for use in proposing con-
stitutional amendments, adopt voter information pamphlets as the means by which to
publicize those proposals.’

- North Dakota and kontana had provisions in statutes for voter information pam;
phlets vhich were repealed in 1965 and 1$69, respectively.

The content of the voter information pamphlet varies in each state but certain
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items may be common to more than one state. The items which are included and the
states which include them are:

1. The exact copy of the existing constitutional provision. California
Election Code section 3570 and Illinois S.H.A. Ch. 7% section 2.

2. The form in which the proposed amendment will appear on the ballot.
Arizona R. S. section 19-123 (4) (2), Illinois S.H.A. Ch. 7% section 2, Oregon R.S.
section 255.410, and Vashington R.C.V.A. section 29-31-010 (f) (5).

3. The official ballot title, irizona R. S. section 19-123 (A) (2), Cali-
fornia Election Code section 3571 and Vashington R.C.¥.A. section 29-51-010 (b).

4, A description title prepared by the Secretary of State. /rizona R,S.
section 19-123 (A) (2).

5. The number by which the issue will be designated on the ballot. Arizona
R.S. section 19-123 (4} (2), Oregon R.S. section 255.410, and Vashington R.C.1.A.
section 29-31-01C (a).

6. A copy of the measure submitted to the voter. Where the proposal is
made by the state legislature, as in California, Illinois, Oregon, and Washington,
the form is that submitted by the General Assembly, California Election Code section
3568, Illinois S.H.A. Ch. 7% section 2, Oregon R.S. section 255.410, and Washington
R.C.W1.... section 29-81-01C (f) (5).

7. Arguments for and against the measure. Arizona R.S. sections 19-123 (B)
and 19-124 (A) permits these arguments to be filed by any person who also deposits
with the secretary of state the amount of money needed to cover the cost of including
the argument in the pamphlet, A.R.S. section 19-124(B). In California, the argumentp
favoring the initiative proposal are prepared by the ‘author of the measure and one °
member of the same house vho voted with the majority on the submission of the measure
. . .'", California Election Code section 3555. The argument opposing the measure
is drafted by “one member of that house who voted against it,/who/ shall be appointed
by the presiding officer of that house . . .", California Election Code section 3556.

In Illinois, the General Assembly prepares the argument in favor of the proposed
amendment and the minority of the General Assembly may prepare the argument in opposi-
tion. S.H.A. Ch, 7% section 2.

Oregon permits the argument in favor of the proposal to be written by the person
or organization filing the initiative petition and the argument opposing the measure
to be filed by any person or organization O.R.S. section 255.421 or any other persong
or organizations subject to filing fees, 0.R.S. section 255.450 (2).

llashington statutes provide that arguments favoring the passage or rejection of
the proposal be submitted by comnittees for and against, composed of 2 members of
the legislature that favored or opposed the measure in their houses and may include '
a public member. R.C.U7.., sections 29-01-030 and 22-81-~040.

3. Explanation of the proposed amendment. In Illinois, this explanation
is prepared by the General Assembly, S.H.A. Ch. 7' section 2. Oregon R.S. section
254,220 provides for an explanatory statement prepared by a committee of three citi-
zens, two of which are appointed by the secretary of state and who appoint the third .
member, O.R.S. section 254.210,
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Vashington R.C.W.A. section 29-81-020 provides that the explanatory statement
is to be prepared by the Attorney General and may be appealed from, within ten days
prior to the filing with the secretary general, in the superior court of Thurston
county (Olympia is the capitol of Washington state and county seat for Thurston
county). The decision of the court is final.

¢. Lxplanation of the existing law. T"ashington is the only state that
requires the inclusion of this explanation. The explanation is prepared by the
attorney general and may be appealed in accordance with R.C.W.A. section 29-81-020
referred to above.

Once the voter information is comoiled, it must be distributed, Arizona R.S.
sections 1¢-123 (B) and (C} require distribution by the secretary of state delivering
a quantity of pamphlets equal to the number of registered voters in the county to
the board of supervisors of each county. The election board thereafter offers one
copy of the publicity pamphlet to each elector applying to vote at the primary
election, the voting on the proposed constitutional amendment taking place at the
next general election. Any persons registering to vote in the general election
between the primary and general elections are offered a copy by the county recorder.

In Qregon R.S. section 255.241 and Vashington R.C.11.A, section 29-81-140, the
secretary of state mails a copy of the pamphlet directly to each elector.

In California Election Code section 3573, the secretary of state delivers copies
of the pamphlet to the county clerks who mail them to the electors.

In Illinois, S.H.&, Ch., 7’ section 2, the secretary of state furnishes boards
of elections sufficient copies of the pamphlet for them to supply a copy to each
elector. The boards, impliedly, are to mail the copies as the ‘'secretary of state
shall reimburse each county for postage and other mailing expenses incurred by the
county clerk in making such distribution . . ., S.H.A. Ch. 7% section 2.
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Appendix A

States Using Initiative to Amend Constitutions-~Legal Requirements
for Furnishing Information on Issues to Voters

Arizona--Secretary of State prepares a publicity pamphlet containing text of
the proposal and pros and cons.

Arkansas~-~Abstracts of proposals to be posted at election places, plus press
publicatcion.

California-~Text of proposal and pros and cons printed in a publicity pamphlet
and mailed to all voters.

Colorado--Publication of texts in newspapers,

Massachusetts--Full information on proposal, legislative action and reports,
and pros and cons sent to every voter,

Michigan--Publication of purpose of proposal in newspapers; ballot on constitu-~
tional amendments shall contain statement of purpose.

Missouri-~Publication of amendments in newspapers.
Nebraska--Texts of proposals and pros and cons published (place not specified).
Nevada--Proposals of constitutional amendments published..

North Dakota-~Advertisement of a proposed constitutional amendment shall be
published by the Secretary of State in any newspaper or pamphlet.

Ohio--Text of proposal and prds and cons mailed to each voter.

Oregon--Publication of voters pamphlet with pros and cons, and distribution by
mail to each voter.

Ollahoma~-~-Publication of proposals in newspapers together with explanations.

Source: Initiative and Referendum, A Resume of State Provisions,

Congressional Research Service, December, 1970.

<331



Ohio Constitutional Revision Commission Research Study No. 24
August 7, 1973
Elections and Suffrage Committee

Voter Registration

Introduction

Voter registration and the potential and actual effects it has on voter turn-
out in elections have been the focus of much discussion, Citizens' groups and
legislators alike have suggested changes in current registration procedures.
Thirty-three state constitutions contain registration provisions; 26 states man-
date the legislature to provide for registration and seven states permit regis-
tration laws, Ohio is in the minority of states whose constitutions do not mention
registration., This paper reviews the current discussion and the provisions in
other state constitutions, so that the committee, should it feel some provision
for registration should go into the Ohio Conmstitution, will have the necessary

background.

Registration: Pro and Con

The pros and cons of voter registration have led to heated debates in many
groups interested in maximizing voter participation in Federal, State and local
elections, A study of reports of U.S. Senate Committees, the League of Women
Voters, political analysts and other students of the pfoblem indicate many ineq-
uities in current registration procedures. These reports also raise important
questions about the constitutionality, validity, and general usefulness of vﬁter
registration practices in America today. One observation endorsed by the vast
majority of reports on this issue is that current voter registration provisions
are a major obstacle to voters and representative government alike.
‘ The need which gave rise to registration laws in the early 1900's may in
fact be present in America today, but it appears that the process by which that

purpose is served is defective. Voter registration became fashionable around the
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turn of the century, when corrupt political machines, as in New York, were stuffing
ballot boxes with fraudulent votes of unqualified or non-existent voters. Much
legislation had been adopted between 1896 and 1927, and by 1940 practically all
populous urban states, excluding the South, had enacted permanent registration laws-~
permanent in that re-registration was accomplished by voting at least once in a
specified number of elections. Another kind of registration employed was periodic
registration where, in Texas, for example, annual registration provisions required
that each year's new registration by mail invalidated information on the previous

year's registration lists. The National Municipal League's book, Model Voter Reg-

istration System states that 'the basic purpose in requiring voters to register

prior to the election is to assure that only those who are qualified shall be per-
mitted to vote.'" But, as Randall Wood, former Director of Elections for Texas, re-
ported, the poll tax was a 'qualification' that prevented and discouraged many from
voting because a lot of people couldn't afford to pay the t;x. Prerequisites to
registration have been seen in retrospect and are currently viewed as deterrents

or barriers for certain groups to vote. In the Senate Hearings on Voter Registrationm,
Senator Kennedy refers to the cost of tramsportation to the board of elections or
wherever registration is done as a 'de facto poll tax'. In Senate Bill 2457, spon-
sored by Senator Kennedy, which was a subject of the hearings, the following was
included under "Declaration and Findings':

"Section 2. (a) The Congress hereby finds and declares that the administration
of voter registration procedures by the various States as a precondition to
voting in Federal elections~ (1) denies or abridges the constitutional right
of citizens to vote in Federal elections; (2) denies or abridges the constitu-‘
tional right of citizens to enjoy free movement across State lines; (3) denies
or abridges the privileges or immunities of citizens of the United States, de-

prives them of due process of law, and denies them the equal protection of the
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laws, in violation of the fourteenth amendment; (4) denies or abridges the right

to vote on account of race or color in violation of the fifteenth amendment;
(5) denies or abridges the right to vote on account of sex in violation of the
nineteenth amendment; (6) denies or abridges the right to vote on account of
age in violation of the twenty-sixth amendment; (7) in some instances has the

impermissible effect of denying citizens the right to vote because of the way

they may vote; and (8) does not bear a reasonable relationship to any compélling

State interest in the conduct of Federal elections."

The rationale behind registration laws is on the one hand honorable, in that it
seeks to pretvent voting fraud. On the other hand, procedures which, statistics bear
out, have eliminated or retarded the registration of certain social and economic'
groups, and implicitly their participation in the democratic process, smack of the
corruptness that voter registration should eliminate. As Senator Kennedy said in
the Senate Hearings on Voter Registration in 1971, "... I agree with the point made
by Senator Humphrey earlier. The real election fraud today is the fraud being per-
petrated on those who are unable to vote because of unreasonable registration re-
gistration requirements,"

Opinion concurs on the fact that most fraud is institutionalized rather than
on the individual level, and that the most stringent voter requirements won't stop
ballot stuffing if 'a collusion of local officials' is bent on it. As a matter of

fact, it becomes apparent that any relaxation or change in registration laws which

creates greater participation of voters will reduce rather than perpetrate fraudulent

voting and its results, for two reasons: (1) If more people can represent themselves
at the polls, there will be fewer fraudulent votes cast in their names, and (2) If
§reater representation is effected, fraudulent votes will carry less weight in the
elections because they will be a smaller percentage of the total votes.

What are the major ills which new registration laws are trying to cure? The
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paramount issue is the low voter turnout in U.S. elections, on Federal, State
and local levels, compared with the turnouts in other democratic countries where
percentages range from a 'low' of 70% to a high of over 907 where compulsory

voting is not required. According to the President's Report on Registration and

Voting Participation in 1963, Italy has topped 92% in each of the four national

elections preceding that report. West Germany's turnout xanged between 78,57,

and 87,8% during the preceding 15 years. Italy and West Germany are similar in
that 'municipal and communal officials compile lists of electors resulting in the
automatic registration of nearly all eligible persons. There are no literacy or
property requirements.' Italians vote on Sunday and until noon on Monday. In
West Germany, elections are held on Sunday. In Canada, where election turnout
has been about 80%, 'enumerators must visit each dwelling in the country and re-
gister every possible voter,' In the Scandanavian Countries, local government
units initiate enrollment of all potential voters, with high voter turnouts.

That registration procedures are a significant factor in voter turnout is
borne out by history. Voter turnout was consistently high in the late 1800's with
a peak of 85.6% in the 1876 election. Of course, fraudulent voting could have
accounted in part, for this high turnout. In the early 1900's, when the bulk
- of registration laws were passed, participation declined steadily until 1920
when it reached a low of 44.2%. Since then it has climbed to and hovered around
60% reaching a high of 63.3% in the 1952 presidential election. Many factors
can account for the rise in spite of registration laws. The vote was given to
women, and if women turned out in disproportionately large numbers, this could
account for the increased turnout. Many states repealed their periodic registration
provisions, and citizens' groups became involved in registration drives. In 1968,
in the United States, 89% of all the registered voters, 61% of all the qualified

voters participated in the presidential election. Of the 39% who did not vote,
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817 were not registered. In 1972, less than 55% of those eligible for the franchise,
voted.

Why? In the Senate Hearings in 1973, Senator Fong offered the following
evidence: In 1968, the Bureau of the Census surveyed 50,000 households. Of
these people, 26,942 did not register to vote. The question asked them was "What
was the main reason that you did not vote or register to vote?" and the answers
were the following: '"10.6% said they did not vote because they were not citizens
of the United States and had not lived here long enough to be qualified to vote.
There were 11.2% saying they did not like politics, or never got around to re-
gister and were not interested. 53.3% said they were just not interested in the
elections or that they never liked politics. Others gave other reasons, saying
they were unable to register because they were without transportation or could
not take time off from work, and these were 137%, 9.57% gave other reasons for
failing to register; and 2% answered ™I do not know' ". It is worth noting at
this point that those factors frequently referred to as obstacles affect a small
number of the households sampled. The wide-spread dislike for politics could be
contingent on registration procedures, but specific evidence on this contingency
was not available. As a matter of fact, it is curious that so little research has
been done among the non-registered portion of society. Those problems which are
cited as major obstacles may in fact be problems which could be obstacles, but they
really haven't been shown to be obstacles as some of the reports purport.

In their report, Administrative Obstacles to Voting, the League of Women

Votere illustrate many of the specific problems inherent in current registration
laws. The obstacles which confront the person who wants to register are numerous.
In a nationwide study of 251 communities, 77% had no Saturday registration, and
75% had no evening registration in non-election months. In the 30 days prior to

the close of registration, 387 had no additional houxs. In 527 of the registration
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places the offices were hard to find because they were not clearly marked. Bi-
lingual assistance was not available in 30% of the communities where it was needed.
Local officials are given power by state authorities to conduct elections, but
the report shows that there is no adequate administrative mechanism to gauge how
and if they comply with election law provisions. Election officials were seen as
an obstacle to outreach groups, those citizens' groups who take the initiative
regarding voter registration drives. Organizations must deal with innacurate
registration lists, financial charges for lists supposedly available to the
public. 1In addition, where authorization to appoint deputy registrars was re-
quested, the League of Women Voters reports it "was not granted 25% of the time,
31% were limited as to the number of deputies allowed, and 10% reported a limit
to the number of forms a deputy registrar could obtain at any one time, an ef-
fective way of limiting the number of citizens registered."

To what extent do these obstacles exist in Ohio? Although six areas in Ohio
were among the communities studied by the League of Women Voters, the report does
not specify which states are guilty of what. Some information is given in the
"Summary of Voting and Elections Questionnaire' put out by the League of Women
Voters of Ohio. Thirty-eight of the 50 counties which were studied reported.
Although 27 of the counties reported opening the county office before 9:00 (us-
ually 8:30) none of them were open past 5:00. Six had regular Saturday hours, and
eight had special hours at the end of the registration period. Thirty-one of the
38 boards of elections conduct area registration, two in high schools, 21 on an
annual basis, eight biennially and two irregularly. Twenty-nine of the 38 boards
do not conduct precinct registration, Ten of the boards make special efforts to
register disabled voters, and 2i do this on request. Four of the counties studied
do not yet have registration. Another interesting observation is that it does

not appear that any correlation exists between the percent of registrants and
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registration opportunities. The top three of the 88 counties regarding percent
of eligible voters registered: 81,3, 80.4, and 78.4% did not have any greater
registration opportunities than did counties with only 52 or 547 participation.
The counties with low voter turnout often offered additional hours, and extensive
temporary registration programs in 1972, the year of the report. Ome fact which
supports the thesis that registration procedures reduce voter turnout is that in
the nine counties where no registration exists, the average turnout was 66%, which
is higher than the average of 607 for counties where registration is required,
Other obstacles include a lack of uniformity of residency requirements for
State, County and local elections. Absentee registration procedures differ from
state to state, as do procedures for absentee voting. In some states, mere ab-
sence is sufficient to obtain an absentee ballot, in other states only certain
reasons for absence suffice. Special forms, authorization procedures and vary-
ing deadlines clog the statutes which potential absentee voters must deal with.
In 1963, a candidate for Cincinnati council was hospitalized a few days before
an election, and was unable to go to the polls. He lost the election by one vote.
In all but 32 states, registration closes more than 30 days before the election.
In the interim, election interest reaches its peak, and many qualified voters are
disfranchised. One of the most blatant examples of this obstacle concerns the
18 year-olds in Mississippi who were given the right to vote by the 26th Amendment
two days before registration closed on July 2nd. Thousands of people waiting on
line to register were denied their vote by the prompt closing of registration
placed. Others who reside in states where re-registration is accomplished by
voting, or where cancellation of registration occurs by not voting in a certain
number of consecutive elections, went to the polls to vote and were unable to be-
“cause they had not been notified of their ineligibility, or had erroneously been

purged from election lists, with no redress.
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Disproportionately low voting occurs among certain groups of people. Income
level, occupation, educational level, and college attendance (for youths between
18-24) are shown as significant factors in registration. Mr, Ben Wattenberg, of
the Coalition for a Democratic Majority which is currently investigating the problem
of broadening the base of political participation, observed,

"... largely because of the archaic and complicated registration laws throughout
the States, it is Americans of the lower socio-economic classes who are vastly
underrepresented in the political process. Demographically our voters are dis-
proportionately drawn from the ranks of the well-to-do, the highly educated and
those in the higher occupational categories. Politically it is the activist and
the militant who are disproportionately registered., Conversely, it is the poor,
the black, the least educated, the blue-collar citizens who are disproportion-
ately less likely to be registered, They are far less likely to be registered
than are the cause-oriented militants and activists from either end of the party."

Statistics which were presented by Mr. Wattenberg at the 1973 Senate Hearings on
Voter Registration indicate that: (1) Of the percent of eligible voters that were
registered to vote by educational level in 1968, 71.7% of elementary school graduates
were registered, 77.8% of those with high school degrees were registered, and 87.9%
of those with five or more years of college were registered; (2) Of the percentage
of eligible voters who are registered to vote by family income level in 1968, 65.4%
of those with incomes under $3000 were registered, 78.3% of those with incomes be-
tween $7500-9999 were registered, and 87.8% of those with incomes of $15,000+ re-
glstered; (3) Of the eligible youths (18-24 who registered to vote) 80% of the
college youth registered and only 55% of the non-college youth did so; (4) Of the
eligible workers who registered to vote by occupational classification, 70% of the
blue-collar workers were registered and 847 of the white-collar workers registered

to vote,
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Can this disproportionate representation be explained entirely or to a large
extent by obstacles to registration? As the previously cited Census Study indi-
cates, only 137 of the households cited those obstacles as reasons for not regis~
tering or voting. The 537% who were not interested or did not like polities could
include large numbers of members from these underrepresented groups, but evidence
to support this is scarce. There are also no statistics in support of the thesis
that of those 13% who were hindered from registering by obstacles, a large majority
were members of these underrepresented groups. The whole question of why some
people vote and others don't is so complex, that to make registration procedures
a panecea for all ills can cloud the issue. For example, of the lower income class,
how many non-registered are welfare or social security recipients for whom non-
voting must be explained by factors other than not having time to register? Of the
youths who don't attend college, can their low representation be accounted for by
time consuming registration, or are there other factors of greater significance,
such as their not being exposed to electioneering and election issues as much as
those who attend college are? These and other questions must be answered to give
present arguments against registration greater validity.

The alternatives to the present registration system that have been discussed
range from creating a registration system on a national level, to the elimination
of registration entirely. Every proposal that has been made to rectify the ineq-
ulties of the present registration system has two prominent features: (1) That the
responsibility for registration must be placed with the government rather than
with the individual, and (2) That greater uniformity in registration procedures
must be created.

In 1971, four bills were.presented to the U.S. Senate Committee on Post Office
and Civil Service. The first bill, entitled "Universal Enrollment Act of 1971"

recommended door-to-door enrollwent on a national level under the direction of the
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Bureau of Census. This would be done every 4 years in the three-week period im-
mediately preceding the week of the Federal election, whereby each elector would

be given an enrollment certificate to attest to his qualifications. Senate Bill
2445, '"National Federal Voter Enrollment Act', advocated mailing two copies of a
standard enrollment form with Income Tax forms under the auspices of the Internal
Revenue Service. Copies of the form would be available at post offices for qualified
voters who don't pay taxes. Senate Bill 2457 establishes a Universal Voter Regis-
tration Administration to create data processing centers for lists of registrants,
and create registration forms available to be scanned by computer and mailed pos-
tage free. Senate Bill 2574 required pre-addressed postcards to be gsent to every
household in a jurisdiction where registration exists, and for additional registration
forms to be available at post offices.

What do these bills have in common? All of them attempt to take the responsi-
bility for registration out of the hands of the voter and place it in the hands of
some Federal Agency. Several of the bills use resources of some existing agency
which already has on file the names and addresses of most households, as would the
Bureau of Census, or of most persons over 18,the Internal Revenue Service. This
would allow an enrollment agency to reach more people initially whether by mail or
by door-to-door canvass. Minimal energy and time would be required of the voter
to register.

In February and March of 1973, Senate Bills 352 and 472 were introduced before
the Committee on Post Office and Civil Sérvice. These bills contain the gist of
the 1971 bills with refinements in response to the preliminary problems of the ini-
tial proposals. Senate Bill 352 establishes a Voter Registration Administration to
prepare and mail voter registration forms, and the forms to notify the voter of the
acceptance or rejection of his registration application within 30 to 45 days prior

to the close of registration. The bill also provides for financial assistance to
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the states for the cost of this registration for federal elections plus additional
payments for states which adopt this system for all elections. State laws retain

their status under the bill because the proposal states that 'an individual who is
eligible to vote under state law and who is registered to vote under the provision
of S.352 is entitled to vote in Federal elections in that state.'

One of the paramount issues in evaluating Senate Bill 352 i{s its susceptibility
to fraudulent voting. The bill provides that the registration form include the
state law as well as an affidavit, which, if signed, attests to the cognizance of
these laws on the part of the voter., In addition, persons are designated to inves-~
tigate any allegations of fraudulent behavior. The penalty is stated as ‘not less
than $5000 or 5 years in jail, or both,' Randall Wood, former Director of Elections
in Texas, testified that Texas now uses mail registration and that in the 30 years
in use, it was shown no more susceptible to fraud than personal registration was.
Mail registration was necessitated by Texas' annual registration system, until 1971
when re-registration was accomplished by voting. Other speakers questioned the time
alloted between the mailing and the elections, but it was decided that with the co-
operation of those parties charged with conducting and aiding in such investigationms,
these improprieties could be dealt with efficiently.

Looking at Texas' low voting record ~ in the 40% range - casts doubt as to the
efficacy of mail registration. Randall Wood claims that the system was not as ef-
fective as it could have been because no provision was made for deputy registrars.
As he and other point out, there are many persons who don't have mailing addresses,
persons such as traveling salesmen could be away from home during the months prior
to the election, and in tenements mail boxes are often ripped off the wall. This
seems to indicate that mail registration alone cannot maximize voter participation
as well as mail registration with other registration procedures could. The major

advantage of the senate bill is that it creates a uniform procedure for all states,
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at least in Federal elections. Even if other methods were used to augment the
results of mail registration, those qualified voters with mailing addresses who are
at home 30 to 45 days before the close of registration could count on being able

to register by mail. Another problem with the provisions of Senate Bill 352 is
with states whose primary determines the outcome of the November election. It was
noted that if the mailing occurs before the November election in these states, max-
imum participation would not occur. The bulk mailing must occur before the primary
to achieve these results. Of course, two mailings would be most desirable in these
cases, but would the cost be prohibitive? It could be left up to each state to
decide when they wanted their mailing. This possibility was not explored to any
degree in the Senate Hearings,

Senate Bill 472 authorizes grants for diversified programs: expanded registra-
tion hours and facilities; mobile registration; door-to-door registration; re-reg-
istration drives; and post-card registration. The intended advantage is to con-
sider the needs of each state or locality and gauge registration practices to meet
those needs. However, in addition to the lack of uniformity, this is pretty much
the way states or localities are operating now, with make-shift registration drives.
The one thing Senate Bill 472 offers is a Federal subsidy to support these drives,
which is an answer to numerous complaints that registration drives lose efficiency
because of poorly paid and poorly trained workers.

The question arises as to how wise are these drives? Statistics bear out that
in states where contests were held as to which city could register the most people,
99% of eligible voters were registered in some cases. In Idaho, where door-to-door
canvassing was authorized, in the 1960 election there was an 80.7% turnout at the
polls. In New York, in 1972, volunteer mobile registration drives succeeded in
registering 453,000 persons, more than twice the number of people who registered

that year under ordinary registration procedures, and obviously at very little cost.
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What are the pitfalls, if any, to these kinds of registration efforts? A
statement by David Dinkins, Board of Elections of New York City pointed out some of
the problems with various forms of registration in his city. State laws require
bi-partisan registrars which limited volunteer participation since one-tenth as
many Republicans volunteered as did Democrats. He noted that registration drives,
out of necessity, employ temporary part-time and voluntary registrars. Without
sufficient training, they often did not transcribe material correctly or transmit
completed registration forms to the Board of Elections in time for those forms to
be valid, One political analyst noted a foible of door-to-door canvassing. In
a survey he conducted, he found that more people were registered on the lower floors
of apartment buildings than on the higher floors, observing that canvassers sometimes
run out of steam between the second and third floors. Some noted that registration
drives take on a partisan flavor, and are used by candidates of one party or another
in speeches to tell of how they are reaching out to this group or that group.

It was maintained by sponsors of this bill that it is not any more susceptible
to fraud than present systems. This is probably true. But it would appear that
Senate Bill 352 is more likely to prevent fraud, as the leaast complicated and most
uniform system will offer the least number of loopholes for those intent on fraud-
ulent voting behavior.

An alternative to procedures to simplify registration in order to increase
voter participation is to eliminate registration entirely, In 1951, North Dakota
repealed the registration laws in effect since 1895. City officials, given the
power to invoke registration as they see fit, have not reinstated registration in
any one of the 40 elections held in North Dakota since 1951. The system works as
follows: if an elector has voted before, his name is on a poll list. If he is a
new voter, a qualified voter can vouch for him at the polls. It is not specified

whether a voter who is new to a precinct in North Dakota but has voted before in
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another precinct can transfer his name to the poll list of his new precinct, If

the voucher is not sufficient to satisfy an official, he must sign an affidavit at-
testing to the truth of vital statistics about him, and he is guilty of perjury if
he misrepresents information. Present at every election are party challengers who

can question any 'suspicious' voter. Llloyds B, Omdahl, author of Fraud Free Elections

are Possible Without Voter Registration - A Report on North Dakota's Experience, ob-

serves that party challengers are so little needed to challenge the veracity of the
voter, thgt most of them help out in the administration of election day affairs. He
reports that the present system is widely supported. 76% of election officials res-
ponded to surveys conducted by the Bureau of Governmental Affairs of the University
of North Dakota. They concluded: (1) The number of new voters appearing to be qual-
ified on election day is not large; (2) In almost every precinct, election officials
feel satisfied that voter qualification can be established at voting places on elec-
tion day; (3) In the opinion of election officials, very few fraudulent votes are
cast; (4) On the basis of voter prosecution, fraud is virtually non-existent in
North Dakota elections; (5) Motivation for fraudulent voting is as great in competi-‘
tive North Dakota elections as in competitive elections elsewhere. It is notable
that the turnout in North Dakota elections has been high, as high as 78.5% in the
years since 1951, |
The advantages to eliminating registration are numerous. In addition to elim-
inating all the 'theoretical' obstacles to voting which are inherent in complex reg-
istration procedures, large sums of money now spent on administering registration
could be saved. North Dakota's experience is evidence that fraud-free elections are
possible without registration - in North Dakota at least, But what about the poli-
tical machines such as Tammany Hall which ruled New York, and the Daley machine which
thrives in Chicago today? Would fraudulent practices flourish in even greater ex-

tremes if registration was eliminated?
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Mike Royko, author of Boss sheds much light on politics in Cook County, Mayor
Daley's jurisdiction, Election fraud is best seen as an element of the whole pol-
itical spectrum. Election results are frequently challenged in Cook County, but
not as often as they might be if the expense was not borne by the challenger.
Royko says ''The machine never misses a chance to steal a certain number of votes
and trample all over the voting laws.'" He notes that in some wards, politically
obligated doctors sign stacks of blank affidavits attesting to the illness of peop
they have never seen, thus permitting the precinct captain to vote the people in
their homes as absentee voters for reasons of illness. In an election recount in
1960, the rechecks revealed a switch of 10,000 votes in the 900 precincts where
paper ballots were used. It would seem that many of the city's hierarchy are in-
debted to Mayor Daley for where they are. And their politics are, or have got to
be, a function of their indebtedness if they want to stay‘where they are. Regis-
tration provisions, whether lax or strict, lose some of their import in this type
of situation., For example, would or could election officials purge polling lists
in predominantly anti-Daley or anti-Democratic districts, without these officials
soon losing their jobs under one pretense or another? According to Mr. Royko,
they could not. The power of election officials to conduct honest elections in
a city so ruled by a party machine is greatly hampered, The N.Y, Times, November
1972 issue stated that a mejor election day complaint in Chicago was the alleged
disfranchisement of middle-class black voters by a pre-election canvass. As many

as 175,000 were wrongly purged. Registration procedures have been either used to

le

one party's advantage by wrongly and overly enforcing them or by ignoring them com-

pletely. Chicago's recent history shows that both are more than possible-they are

commonplace. Would the most stringent registration laws or the elimination of reg

-

istration laws change the realities in Cook County? Maybe, but not in and of them-

selves, it would seem.
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What do all the statistics and the arguments show? For one thing, in the places
where registration does not exist there is a higher voter turnout than in places
where reglstration is a prerequisite for voting. Evidence that, at least in Ohio,
increased registration opportunities don't necessarily mean increased voter turn-
out, might indicate that other factors are of equal or greater importance to max-
imizing voter participation. As is shown by other countries, voting on Sunday might
be one of those factors. The need remains to pinpoint more specifically the reasons

why the non-voters don't vote,

Registration and State Constitutions

The question of how the constitution should deal with registration is another
unsettled issue. Thirty-three state constitutions provide for registration either
by mandate or permissive provisions for the legislature.lAmong these states, some
provide for periodic and some for permanent registration. The Model State Consti-

tution recommends the following: "Section 3.02. Legislature to Prescribe for Exercise

of Suffrage. The Legislature shall by law define residence for voting purposes, in-
sure secrecy in voting and provide for registration of voters, absentee voting, the
administration of elections and the nomination of candidates.' There is little

else in the way of guidelines to include registration provisions in a constitution.?
Upon looking at the newer state constitutions, all provide for registration laws.
The Alaska Constitution, effective in 1959, says that the legislature may provide

a system of permanent registration for voting and voting precincts within election
districts. In Hawaii, the 1959 Constitution says that the legislature shall pro-
vide for registration of voters,and absentee voting. The 1964 Michigan Constitution
alsomandates the legislature to provide for voter registration and an absentee
voting system. Pennsylvania's 1968 Constitution says that registration laws must

be uniform and may apply to cities only. The 1971 I1llinois Constitution prgvides

1 Bee Appendix A
2- See Appendix B
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that the General Assembly by law define permanent registration for voting purposes
and that registration laws be general and uniform. Virginia's Constitution, ef-
fective in 1971, is unique in that it mandates that registration cannot be closed
more than 30 days befofe the elections in which they are being used.

Commentators espouse two different points of view about giving the legislatures
the power to define and regulate registration laws. The first view is that broad
legislative freedom could enable the legislature to alter the size and composition
of the voting body through registration laws., The Hawaii Constitutional Studies
presents the statements of two commentators on this view:

"...a definite association between restrictive rules and procedures for regis-
tration and limited competition between major parties in the states in which the
cities of our sample are located, Presumably, it is easier for a party in power
to pursue a restrictive policy toward registration if its opposition is weak.
Conversely, success in restricting registration presumably indicates some suc~
cess in influencing the composition of the population of registered voters, which
in turn makes it easier for the party inm power to stay in power. While the a-
bilities of Southern politicians to construct electorates have long been appreci-
ated, relatively little curiosity has been shown about similar endeavors on the
part of their Northern colleagues, It seems unlikely that the latter any more
than the former, have always acted without design in establishing rules for reg-
istration." (p. 38, Hawaii Constitutional Studies, Article II)

Another commentator notes that in Michigan between 1949 and 1963, cotemporan-
eous with Democratic governorships, the state had permanent registration laws. The
voter's name stayed on the poll lists provided he voted once in every four year span.
In 1963 both houses of the legislature and the governorship were under Republican
control and the law was changed to requiring that a persdm vote once every two years

in order to remain registered.
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"The report concluded: The significant consideration was that the Democrats had
far more persons in the low-information, low-motivation categories than did the
Republicans; the Democrats would thus be deprived of more potential supporters

by the law change." (p. 38, Hawaii Constitutional Studies, Article II)

. The other point of view is that legislatures should be given the power to regu-
late and define registration procedures because this power entails the power of
flexibility, '"to revise and improve methods of registration as a result of techmo-
logical developments in data processing and record keeping.' This group feels

if the latter attempt to control suffrage requirements through registration laws,

the courts are powerful enough to control the legislature,



STATE

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii

Idaho
Illinois
Indiana

Towa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Appendix A

REGISTRATION PROVISIONS IN STATE CONSTITUTIONS
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Appendix B

SOME CONSTITUTIONAL PROVISIONS DEALING WITH
REGISTRATION

Delaware - There shall be at least 2 registration days in a period not more than

120 days nor less than 60 days before and ending not more than 20 days nor less than

10 days before each general election.

South Carolina - Registration books to close at least 30 days before an election.

Virginia - (specifies what the registration form should contain, viz. age, name,

occupation, social security number, address).

Pennsylvania - contains the permissive note that the registration laws may be applied

to cities only. Also mandates laws must be uniform.

Louigsiana - Specifies who shall comprise the Board of Registrars, viz. the Governor,

Lieutenant Governor and Speaker of the House. It also states that registrars will
be appointed by the governor or police juries depending on the population of the city
or town.
New York - Registration to be completed at least 10 days before election,
The New York Constitution permits the Legislature to establish a system or systems
of permanent personal registration. Where the Legislature doesn't mandate this
kind of registration, the Constitution prescribes the other methods that must be
used,
a) Annual personal registration in cities or villages having 5,000 or more personms.

b) Non-personal registration in areas outside cities or villages having 5,000
or more inhabitants.

In 1965, the Legislature amended the Election Law to require permanent personal

Tegistration throughout the state for state electlons. The Right to Vote, put out

by the Temporary State Commission on the Constitutional Convention in New York,
notes that the only Constitutional restriction remaining is upon the type of regis-

tration that may be used in areas where the legislature has not mandated permanent
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personal registration. The report discussed the danger of arguments calling for
the selection of methods of registration to be left entirely to the discretion of
the Legislature 'because this is basically an administrative matter'. It states
that without Constitutional safeguards, the Legislature could impose a possibly
inconvenient system of annual personal registration in alllparts of the state, or
a system of non-personal registration in populous urban areas which would involve

risks of fraud.
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Elections and Suffrage Committee
August 14, 1973

Standards for Ballot Language, Ohio

Guidelines for the preparation of ballot language may be found in three distinct
sources of the law. First, the Ohio Constitution, Article II, section g (initiative)
states "Unless otherwise provided by law, the secretary of state shall cause to be
placed upon the ballots, the title of any such law, or proposed law, or proposed
amendmeﬁt to the constitution, to be submitted. ~He shall also cause the ballots
so to be printed as to permit an affirmative or negative vote upon each law, section
of law, or item in a law appropriating money, or proposed law, or proposed ;mendment
to the constitution. ''Thus, as the law now stands, the title is placed upon the
ballot per constitutional mandate and subject to statutory law providing otherwise.
Ohio Revised Code section 3505.06, for legislative amendments, provides the proper
ballot content to include: not the full text of the proposal but "A condensed text
that will properly describe the . . . amendment . . . as prepared and certified by
the secretary of state . . ."

The constitutional guideline and the statutory guidelines present the minimum
requirement of the ballot language that is, that it "properly describe the amendment."
As a result, the courts have been required to pass on the sufficiency and the appro=-
priateness of some ballot language. Such ballot texts have been challenged as too
long, too short, too technical, too argumentative, too ambiguous, too positive, or

too negative. State v. Foster 20 Ohio Misc. 257, 49 Ohio op. 2d 460, 25 N.E, 2d 5

(1969)

Court reactions to these challenges have set forth various criteria for deter-
mining the appropriateness or sufficiency of suqh ballot language. The first cri-
teria employed is the compliance of the ballot language to the basic requirements
of the statutes, ignoring the constitutional requirements as being replaced by the
statute. The court has found that to fulfill the requirement of a "condensed text

that properly describes the amendment,'" the ballot language must be less than the
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full text of the proposal if the proposal is so long as to make its full printing

on the ballot inconvenient or impractical, Prosen v. Duffy 152 Ohio St. 139, 87 N,E.

2d 342 (1949), State ex rel. Commissioners of Sinking Fund v. Brown, Secretary of

State 167 Ohio St. 71, 4 Ohio OP. 2d 35, 146 N.E. 2d 287 (1957), and if the ballot
language 1s less than the full text, it must "properly describe" that text.
The question of what properly describes is considered in view of the conten-

tion that each ballot language should not mislead the voters, State ex rel. Commis=~

sioners of Sinking Fund, supra; should not be speculative or argumentative, Beck v.

Cincinnati 162 Ohio St. 473, 124 N.E. 2d 120 (1955), should not arise from any effort

to deceive or mislead the voters or defraud the voters, Thrailkill v. Smith, Secre=

tary of State 106 Ohio St. 1, 138 N.E. 532 (1922), and should be direct Thrailkill,

supra at p; 9

A policy decision that has been made by the courts in the past but which might
be incorporated into a constitutional amendment to aid the drafters of ballot lan-
guage and the courts which review such language is that of deciding the purpose of
such ballot language: to merely identify to the voter the issue upon which he is
voting or to inform the voter of the actual content of the proposed amendment. The
choosing of the former alternative presupposes a viable system of publication of the
text of the amendment and other information and relying on such system to inform
voters. 1If such alternative were chosen, the criteria for ballot language would be

actual

greatly limited and more time would be available to formulate the/ballot language.
The latter alternative has seldom been chosen by the court as the objective for the
reason that to assumé this as the objective is to increase the required content on
the ballot.

The Ohio Supreme Court in Thrailkill v. Smith, supra, at p. 9 stated ". . .

printed matter upon the ballot was not designed to perform the function of informing
the voters of the text and effect of the propositions, but that it was chiefly for

purposes of identification." This same view was held by the same court as late as

1969 in State v. Foster, supra at p. 261 when the court, relying on Foreman v. Brown
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stated "The best one can really hope for from a ballot description is that it be
sufficient to advise the voter of which of various amendments submitted at that
particular election he is then voting on."

But, without overruling either Thrailkill or Foreman, the Ohio Supreme Court

in Minus v. Brown, 30 Ohio St. 2d 75, 81, 59 Ohio Op 2d 100, 283 N.E. 2d 131 (1972)

said that "Ohio Revised Code section 3505.06 serves to inform and protect the voter
and presupposes a condensed text which is fair, honest, clear and complete, and
from which no essential part of the proposed amendment is omitted." Thus, it might
be concluded that when one begins with the premise that the purpose of the ballot
language is to "inform" the logical result is a more comprehensive ballot statement
and the use of more technical language in order to comply with stricter standards
of judicial review. Whereas, using the ballot language to merely identify the
particular issue being voted on places the burden of information on publication
and other means of informing him.,

Whatever purpose is chosen, the ballot language must be directed toward a
class of readers and thus meet the level of understanding possessed by that class.

The Ohio Supreme Court in Markus v. Thurmbull Board of Elections 22 Ohio St. 2d

197, 203, 259 N.E. 2d 501 (1970) named the class as average citizens when they said:
"The ballot must fairly and accurately present a statement of the question or issue
to be decided in order to assure a free, intelligent, and informative vote by the
average citizen affected."

In conclusion, then, the constitutional mandate to the writers of the ballot
language should include: £first, the purpose which the ballot language is to serve==
information or identification; second, criteria expressing the manner from which
such ballot language is to proceed, as not fraudulently intended, and the direction
of such ballot language, as direct, nonspeculative, and nonargumentative, and finally,
naming the group toward which the language is to be addressed, as the average voting

citizen.
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Footnote:

Although the Minus case scuiws tv effectively overrxule Thrailkdll i
think that Thrailkill is still good law because: first, the main
holding in Thrailkill goes to the caudulent or misleading effects
of ballot language which, if such intents were shown would still
effectively cause the ballot language to be voided; and secondly,
because the only part of Thrailkill questioned specifically was
obiter dictum in that case.

In addition, I don't think the Minus case should be overemphasized
as first O'Neill, in that decision, relied on the Markus case and
Burton which are in fact contradictory to his statement and secondly,
Minus is out of the stream of cases on the point of the purpose of
ballot language.



Ohio Constitutional Revision Commission
Elections and Suffrage Committee Research Study No. 25

August 20, 1973

Forfeiture of elective franchise
resulting from conviction of crime

The General Assembly shall have power to exclude from
the privilege of voting, or of being eligible to office,
any person convicted of bribery, perjury or other in-
famous crime.

Sec. 4, Art. V

Ohio Constitution

All but a few states take away the vote from a person convicted of an infamous
crime, or a felony,

Ohio's provision, above, is substantially unchanged from the original version
in the Constitution of 1802. The provision does not appear to have been mentioned
in the Debates of 1850, There is virtually no judicial interpretation of the pro-
vision, or of the statutory sections enacted under its authority.

The General Assembly has interpreted its authority under the constitutional
provision to extend to any felony. Sec,.2961.01 of the Revised Code states that a
person convicted of a felony in this state, unless the conviction is reversed or
annulled, is incompetent to be an elector or juror, or to hold an office of honor,
trust, or profit, It states that pardon restores his rights.

A "felony" as used in the Ohio statutes is any offense which may be punished by
death or by imprisonment in the penitentiary. (Sec. 1.06, R. C.) If the maximum
term for an offense is longer than one year,imprisonment is to be in the penitentiary
(Sec. 1.05 R. C.); thus, a felony is any offense for which the maximum penalty includes
imprisonment in the penitentiary for more than one year.

Sec. 2967.16 states that a prisoner who has served the maximum term of his sen-
tence or who has been granted his final release by.the adult parole authority shall
be restored to the rights and privileges forfeited by his conviction,

On the other hand, if the convicted person has been placed on probation, and
the probation period ends or is terminated without the person having gone to prison,
the judge of the court of common pleas may restore the defendant to his rights of
citizenship of which he was deprived under Sec. 2961.01 (above). (Sec. 2951.09,
R?dC.) The effect described is changed effective January 1, 1974 by the new criminal
code,

There is also a misdemeanor which causes one to lose his right to vote. Under
Section 3599.02, a person convicted of sale of his vote is guilty of bribery. Since
he may be imprisoned not more than one year, this is not a felony. The section spe-
cifically states that he shall be "excluded from the right of suffrage and holding
any public office for five years next succeeding such conviction".

The new criminal code, which takes effect January 1, 1974, amends Sec. 2961.01
above~described. It retains the provision disenfranchising any person convicted of,
a felony, and expands it to include felonies under the laws of any other state or
the United States, but it adds the following statement:
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"When any such person is granted probation, parole, or a
conditional pardon, he is competent to be an elector during
the period of probation or parole or until the conditions
of his pardon have been performed or have transpired, and
thereafter following his final discharge."

It also adds a provision to Sec. 2967,04, R, C., concerning pardon by the Gov-
ernor, stating that an unconditional pardon relieves the convicted person of all
disabilities arising out of the conviction.

The Equal Protection Question

Holdings and statements in a number of cases in recent years have raised a
question as to validity of state constitutional provisions and statutes disenfran-
chising criminals, in light of the Equal Protection clause of the l4th Amendment.
The federal holdings specifically on this point would uphold the validity of the
- Ohio provision. However, the primary case is a 1967 court of appeals decision;
several more recent U. S. Supreme Court decisions on other aspects of the voting
right have increasingly emphasized the nature of the vote as a fundamental right,
causing some question as to whether the Supreme Court would establish a new rule if
the proper case were brought before it.

Cases vhich shed light on the possible validity or invalidity of Ohio's provi-~
sion have arisen in California and New York, which have constitutional provisions
similar to Ohio's, referring to denial of the vote to persons convicted of '"infamous
crimes'. The legislatures of both states had interpreted this to include all fel-
onies, as has the Ohio General Assembly. This is in accord with the prevailing
construction of the phrase "infamous crimes'.

The California Supreme Court, in Otsuka v. Hite, 64 Cal., 2d 596 (1966) held
that "infamous crimes" could not be so construed. 1In that case, the plaintiffs
were denied the right to vote on the basis of a conviction during World War II for
refusing to report for induction. The court found the refusal to be on religious
grounds, and said that to construe this as an "infamous crime' would create an un-
reasonable classification in violation of the Equal Protection Clause of the 1l4th
Amendment.

The court examined the origin and history of the phrase '"infamous crimes', and
concluded that the framers of the state constitution had intended the term to encom-
pass only those crimes which evidence "the kind of moral corruption and dishonesty"
inherent in bribery, perjury, forgery, and malfeasance in office. Such persons
could reasonably be deemed a threat to the elective process, hence such a classifi-
cation would be consistent-with the Equal Protection Clause~--but not a person who
refused to be drafted on religious grounds, not, impliedly, many other persons con-
victed of various types of felonies which were not "infamous' in nature. The court
cited a leading case, Washington v, State, 75 Ala. 582 (1834) in which the court
found that one tenable ground for depriving a former criminal of the vote is to
protect the electoral process from persons so '"morally corrupt' that they might sell
their votes or commit election fraud. (Even this ground was rejected by the Cali-
fornia court in a later case in which it held that the state cannot disenfranchise
criminals, See below.)

In the following year, a similar provision in the New York state constitution,
with statutes interpreting "infamous crime' to include felonies as such, was examined
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by the U. S. Court of Appeals. Green v, Board of Elections, 380 F 2d 445, cert
den'd 389 U. S. 1048 (1967)

In that case the plaintiff had been convicted under the Smith Act for conspir-
ing to overthrow the government. The court, relying on Trop v, Dulles, 356 U. S.
86 (1953), refused to find the New York provisions invalid. The court cited Trop
v. Dulles to answer two of plaintiff's arguments: (1) that the disenfranchisement
provision was a bill of attainder (the Trop v, Dulles court said it was not, since
the bill of attainder clause only applies to statutes imposing penalties and disen-
franchisement was not a penaltyland (2) that disenfranchisement was not a 'cruel
and unusual punishment' in violation of the 8th Amendment. Judge Friendly, writing
the opinion in the Green case, stated his reasoning in support of disenfranchisement
of felons as follows:

"A man who breaks the laws he has authorized his agent to make
for his own governance could fairly have been thought to have
abandoned the right to participate in further administering
the compact. On a less theoretical plane, it can scarcely be
deemed unreasonable for a state to decide that perpetrators of
serious crimes shall not take part in electing the legislators
who make the laws, the executives who enforce these, the pro-
secutors who must try them for further violations, or the judges
who are to consider their cases. This is especially so when
account is taken of the heavy incidence of recidivism and the
prevalence of organized crime., * * % * A contention that the
equal protection clause requires New York to allow convicted
mafiosi to vote for district attorneys or judges would not
only be without merit but as obviously so as anything can be."

The Green case rule was adhered to by a federal district court in Texas in
1972 (Hayes v. Williams, 341 F., Supp 182). The court, upholding a Texas constitu-
tional provision disenfranchising all persons convicted of a felony, also cited
the commentary to its state constitutional provision, as follows:

¢ % % % Texans were aware that the property qualifications had
excluded some undesirable groups from exercising the right
to vote, and without the property test, there was justifica-
tion for specific disqualifications necessary for the good
of the state. Therefore the constitution of the Republic
stipulated that laws were to be passed excluding from the
right of suffrage those who in the future were convicted of
bribery, perjury, or other high crimes and misdemeanors
* % * This stipulation was carried over into the Constitution
of 1845 with some slight changes, the list of crimes reading:
bribery, perjury, forgery, or other high crimes * * * The
same crimes appear in all subsequent constitutions until the
present one in which it was limited solely to felonies.

"Strong arguments were mdde in all the constitutional
conventions against disenfranchising men convicted of certain
crimes on the basis that no man should be doubly penalized
for his actions. But the argument that the polls should be
guarded against unsafe elements led to the retaining of the

disqualification."
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The l4th Amendment itself is cited as support for the validity of state
criminal disenfranchisement provisions. Section 2 of that amendment states that
when the right to vote is denied to any of the male inhabitants of a state who
are 21 years of age and citizens, except for participation in rebellion or other
crime, the basis of representation in Congress for that state shall be reduced.
This is said to indicate approval of the criminal disenfranchisement principle as
an exception to other 1l4th Amendment protections. (See Fincher v. Scott, below.)

Against this line of reasoning, however, stand some recent U. S. Supreme Court
cases enunciating the importance of the voting right and the strict rules which
must be followed in protecting this right. Notable is Dunn v. Blumstein, 405 U.S.
330 (1972), in which the court stated that strict review of statutes distributing
the franchise is called for, because such statutes ''constitute the foundation of
our representative society’'. The court also added emphasis to language from one
of its earlier holdings, stating: '"the court must determine whether the exclusions
are necessary to promote a compelling state interest.,'

A federal court of appeals has alluded to the significance of Dunn v, Blumstein
and the constitutional reasoning that it represents, in connection with a criminal
disenfranchisement case., In Dillenburg v, Kramer, 469 F, 2d 1222 (1972) the U.S.
Court of Appeals, Ninth Circuit, overturned the ruling of the district court which
had found no substantial federal question in the complaint of a paroled felon who
was denied the right to vote under constitutional and statutory provisions of the
state of Washington denying voting rights to unpardoned persons convicted of crimes
punishable by imprisonment in the state penitentiary. (Although not the same lan-
guage, this is substantially the effect of the Ohio provision.)

The court did not find the Green case conclusive as precedent. Because the
reasoning of the court in the Dillenburpg case represents an excellent current state-
ment of the issue of validity of state disenfranchisement provisions, and because
of the similarity between the VWashington and Ohio provisions, we quote at length
from that case:

The interest asserted by appellant is the right to vote. "The
right to vote freely for the candidate of one's choice is of
the essence of a democratic society, and any restrictions on
that right strikes at the heart of representative government.''
(Reynolds v, Sims 377 U.S. 533 (1964). Because the right to
vote is fundamental, a governmental classification that im-
pairs or denies the right will not survive equal protection
attack by showing that the distinction on which the classifi-
cation rests bears some rational connection to a legitimate
governmental end. "It is certainly clear now that a more ex-
acting test is required for any statute which ‘places a con-
dition on the exercise of the right to vote' . . . If a
challenged statute grants the right to vote to some citi-
zens and denies the franchise to others, ''the Court must
determine whether the exclusions are necessary to promote

a compelling state interest' . . ." (Dunn v. Blumstein)

Courts have been hard pressed to define the state interest
served by laws disenfranchising persons convicted of crimes,
The temptation to identify the interest as state concern for
additional punishment has been resisted because the character-
ization creates its own constitutional difficulties, Search
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for modern reasons to sustain the old governmental disen-
franchisement prerogative has usually ended with a general
pronouncement that a state has an interest in preventing
persons who have been convicted of serious crimes ‘from par-
ticipating in the electoral process (e.g., Green v. Board
of Elections of City of New York)or a quasi-metaphysical
invocation that the interest is preservation of the ''purity
of the ballot box." (E. g., Washington v. State(I884) 75
Ala, 5382)

Few decisions have penetrated the disenfranchisement class-
ification to ascertain whether the offenses that restrict
or destroy voting rights have anything to do with the integrity
of the electoral process or whether there is any constitutionally
valid distinction between the class of offenses that disenfranchise
and the class of offenses that do not. When the facade of the
classification has been pierced, the disenfranchising laws have
fared ill. (E. g., Stephens v, Yeomans D.N.J. 3~ judge court 1970)
327 F. Supp. 1182; Otsuka v. Hite (1966) 64 Cal, 2d 596,)

Washington law disenfranchises those persons convicted of
crimes "'punishable by death or imprisonment in the state peni-
tentiary.’’ (Wash. Rev. Code sec. 29.01-080) It is immaterial
under the statute that the offender is not sentenced to death
or to state prison, The classification is not based on any
qualities of the offender; it rests solely on the nature of
the punishment that can be given for an offense. The Vashing-
ton Legislature's selection of the offenses that may subject
a person to imprisonment in the state penitentiary and those
that cannot do not follow any perceivable pattern. Among
the offenses that are punishable by imprisonment in the state
penitentiary are bigamy, dueling, adultery, and membership in
a subversive organization. One convicted of bribing a witness
can be sentenced to the penitentiary, but one who influences
a juror cannot. A wide variety of offenses directly related
to the electoral process cannot result in disenfranchisement
because they do not carry a potential state prison sentence.

Appellee does not explain why disenfranchisement of those

convicted of offenses that can result in confinement in state

prison is '"necessary' to vindicate any identified state intev-

est. (E. g., Kramer v. Union Free School District 395 U.S. 621 (19§9,.
Indeed appellee has not yet attempted to point out any distinction

between those offenders who are disenfranchised and those who

are not that bears some rational connection to a legitimate

state aim. (E. g., Bullock v. Carter 405 U.S. 134 (1972).

Appellee has chosen instead to rely upon the Supreme Court's
summary affirmance in Beacham v. Braterman (8. D. Fla, 3-judge
court 1969) 300 F. Supp. 182, aff'd without opinion (1969) 396
U.S. 12, and the holding in Green v. Board of Elections of the
City of New York, supra, which cases, appellee says, establish
the insubstantiality of appellant's constitutional contentions.

2362




LE/ A summary affirmance without opinion in a case within the
Supreme Court's obligatory appellate jurisdiction has very little
precedential significance. (Citations) Uere summary affirmance
weightier, however, the decision in Beacham would not control
this case., Beacham's treatment of the equal protection argument
wvas confined to an unanalyzed quotation from Green. The Court
did not address itself to the classification arguments presented
here.

If Green is confined to its holding that Green did not have
standing to challenge the constitutionality of New York disen-
franchisement laws it can be harmonized with the recent decisions
of the Supreme Court in the voting rights area. Green had been
convicted for conspiring to organize the Communist Party as a
group to teach and to advocate the overthrow of our Government
by force and violence. He was in no position to argue successfully
that his crime was unrelated to potential disturbance of the elec-
tive process. However, to the extent that Green defines the equal
protection issues in the terms of Metropolitan Casualty Ins. Co.
v. Brownell 294 U.S. 560 (1935), the decision cannot be squared
with the reasoning of such cases as Dunn v. Blumstein, Bullock
v, Carter, Evans v. Cornman, Cipriano v. City of Houma, Kramer
v. Union Free School District No. 15, and Carrington v. Rash.

/6/ Earlier in our constitutional history, laws disenfranchising
persons convicted of crime may have been immune from attack. But
constitutional concepts of equal protection are not immutably
frozen like insects trapped in Devonian amber. 'Notions of what
constitutes equal treatment for purposes of the Equal Protection
Clause do change." (Harper v. Virginia Board of Llections 333
U.S. 663 (1966). In the wake of the many decisions dismantling
restrictions on voting rights, we cannot say that this challenge
to Washington laws is now unsubstantial."

In a case even later than this (liarch 30, 1973), the California Supreme Court
said that it had not been strict enough in the Otsuka case (supra):

In the seven years since Otsuka, the test for judging the con~-
stitutionality of a state-imposed limitation on the right to vote
has become substantially more strict. At least since 1969 it is
not enough that there be a rational relationship between the re-
striction and the compelling state interest: the restriction is now
constitutionally permissible only if it is ''necessary' to promote
that interest and to be ‘'necessary’ it must constitute, inter alia,
the ''least burdensome’ alternative possible.

(Ramirez v. Brown, cited in U. S.
Law Week, 4/10/73)

The court went on to observe that various reforms over the past 100 years have
radically diminished the possibility of election fraud-~that it may have been
feasible in 1850 to influence the outcome of an election '"by rounding up the im-
pecunious and thirsty,furnishing them with free liquor, premarked ballots, and
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transportation to the polls; to do so in 1973, if possible at all, would require the
coordinated skills of a vast squadron of computer technicians',

The court then stated that the range of penal sanctions to prevent election
fraud in California were '"more than adequate to detect and deter whatever fraud
may be feared”’ and declared disenfranchisement by reason of crime no longer consti-
tutionally permissible.

Two months later, in its May 7 session, the U.S. Supreme Court affirmed, (with-
out opinion) the decision of a federal district court in North Carolina, holding
that North Carolina may constitutionally deny the franchise to convicted felons.
Fincher v. Scott, 352 F. Supp. 117 (1972) 41 1V 3590 (1973). The three-judge court
below relied upon the reason that Section 2 of the l4th Amendment implicitly approves
of denial of thé franchise to criminals in stating that the basis of a state's repre-
sentation in Congress shall be reduced if the state denies the right to vote to any-
one "except for participation in rebellion, or other crime’’. The court also rejected
the plaintiff's contention that denial of the franchise was 'cruel and unusual pun-
ishment" in violation of the 3th Amendment, basing its rejection on Trop v. Dulles,

supra.

e would also highlight the following points which have been made in connection
with this question:

"Purity of ballot box'. This basic justification for disenfranchisement of
criminals is put in question by the U.S. Supreme Court in Carrington v, Rash, 360
U.S. 89 (1965). In that case the state had argued that it was proper to prohibit
servicemen stationed in Texas from voting, because of the state's need to immunize
its elections from the concentrated balloting of military personnel whose collective
voice may overvhelm a small local civilian community, and to protect the franchise.
from infiltration by transients. The court rejected this argument, saying that
"Fencing out from the franchise a sector of the population because of the way they:
may vote is constitutionally impermissible."

Right of citizenship. A number of U.S, Supreme Court cases have said that the
vote is a basic right of citizenship. in U.S. v, Texas, 252 F, Supp 234, aff'd 384
U,S. 155 (1966) the court said that citizenship is an ineffective right "if its ul-
timate objective can be denied at the ballot box." And the court in Trop v. Dulles
(supra) had said that "Citizenship is not a license that expires upon misbehavior
+ « o and deprivation of citizenship is not a weapon that the Government may use to0
express its displeasure at a citizen's conduct, however reprehensible that conduct
may be.”

Right to travel. State disenfranchisement provisions have a chilling effect on
the right to travel, because a person convicted of a felony would be discouraged from
entering a state where he has no voting right. This principle has been given much
status in residence-law cases. See Thompson v, Shapiro,270 F. Supp 331 (1969)

Method of restoration is unequal. Since pardon is at the discretion of the
governor or a board, people in identical circumstances will be treated differently,
in violation of the Equal Protection Clause.

The foregoing two arguments were proposed by Elizabeth and William DuFresne in
an article in 19 DePaul Law Rev, 112 (1969) in which they argue that the court came
to the wrong conclusion in Green v. Board of Elections, supra. It is their conclusiom
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that the state could disenfranchise a person for crimes related to elections only,
as being a sufficiently narrow category that the state could insist this was 'ne-
cessary' to further a "compelling’' state interest. They note, however, that even
this disenfranchisement could not be for life.

A writer in 50 No. Caro. Law Rev. 903 (1972) cited the ‘'balancing formula'" in
WUilliams v. Rhodes, 393 U.S. 23 (19638), urging that denying the vote even to persons
who violate the elections law does very little to assure the ''purity of the ballot
box'", and that this factor should be outweighed by the desire of the state to release
its prisoners on terms of reasonable trust and confidence.

State constitutional provisions

A recent survey of state constitutional provisions restricting the voting rights
of persons convicted of crime revealed only three states which had no such provision--
Maine, New Hampshire and Vermont, although the latier tuo states have statutory dis-
qualifications. (21 Rutgers Law Rev. 297, 1967.) 1In Colorado and Vlest Virginia,
the disqualification is limited to the time in which the person is serving his sen-
tence. Pennsylvania's restriction applies only to persons involved in sale of votes
and even then is limited to the election at which it occurs,

The other states fell into the following categories:

‘Felony, or ''felony or treason’. Arizona, Arkansas, Connecticut, Delaware,
Hawvaii, Kansas, linnesota, liontana, Nebraska, Nevada, North Dakota, Oklahoma, South
Dakota, Texas, and Wisconsin. Also included in this classification are those states
which provide that conviction for a crime carrying a specified penalty acts as a bar,
such as North Carolina, Oregon (those convicted of a crime punishable by imprisonment
in the state penitentiary), and Liichigan (anyone committed to a jail or penal insti-
tution,. ‘

"Infamous crime'' California, Illinois--subsequently changed (see below), Indiana,
Iowa, Tennessee, Yashington, and Uyoming. This classification overlaps the first,
since the term "infamous crime' has been interpreted in some states to be synonymous
with "felony'. It is also frequently interpreted to mean a crime punishable by im-
prisonment in the penitentiary.

Certain specified crimes. llassachusetts (corrupt practices in respect to elecr
tions), lississippi (bribery, theft, arson, obtaining money or goods under false
pretence, perjury, forgery, embezzlement, or bigamy), New Jersey (blasphemy, treason,
murder, piracy, arson, rape, sodomy, or the infamous crimes against nature, committed
with mankind or with beast, robbery, conspiracy, forgery, perjury or subornation of
perjury;, South Carolina (burglary, arson, obtaining goods or money under false pré-
tenses, perjury, forgery, robbery, bribery, adultery, bigamy, wife-beating, house-
breaking, receiving stolen goods, breach of trust with fraudulent intent, fornica-
tion, sodomy, incest, assault with intent to ravish, miscegenation, larcency, or
crimes against the election laws, and Utah (treason, or crime against the elective
franchise.)

Both general and specific offenses. Alabama (specific crimes, crimes punishable
by imprisonment in the penitentiary, infamous crime, or crime involving moral turpi=-
tude,) Alaska (specific crimes, felony involving moral turpitude, crimes punishable
by imprisonment in the penitentiary and involving conduct contrary to justice, honesty,

<365




9.

modesty or good morals), Florida (specific crimes, felony, infamous crimes), Georgia
(specific crimes, crimes involving moral turpitude punishable by imprisonment in

the penitentiary), Idaho (specific crimes, felony, infamous crime), Kentucky (spe-
cific crimes, felony, such high misdemeanors as general assembly may declare),
Louisiana (specified crimes and misdemeanors and felony), liaryland (larceny or in-
famous crime), Hissouri (crimes relating to voting or felony), New Mexico (felony

or infamous crime), New York (bribery or infamous crime), Ohio (specific crimes and
infamous crimes), Rhode Island (bribery or crime infamous at common law), and Vir-
ginia (specific crimes and felony). Note: lack of indication of subsequent change - .
should not be construed to indicate that the provision has not been changed since
the date of this survey.)

Following are the constitutional provisions of selected states:

CALIFORNIA, Art, II, Sec. 3. The Legislature shall prohibit improper prac-
tices that affect elections and shall provide that no severely mentally deficient
person, insane person, person convicted of an infamous crime, nor person convicted
of embezzlement or misappropriation of public money, shall exercise the privilege
of an elector in this state. (Amended 1972, The only change was the direction
that the legislature act; before the constitutional prohibition was self-executing.)

DELAVARE, Art. V, Sec. 5.02(b). The General Assembly may deny the right to
vote to persons convicted of a felony and to mentally incompetent persons. (Amended
July 1, 1973, Tormer provision: ''The General Assembly may impose the forfeiture
of the right of suffrage as a punishment for crime.")

ILLINOIS. Art. III, Sec. 2. A person convicted of a felony, or otherwise
under sentence in a correctional institution or jail, shall lose the right to vote,
which right shall be restored not later than upon completion of his sentence.
(Amended 1970, accompanied by the note: 'This formulation avoids the problem of
defining ‘'infamous crime'" which was so troublesome to the Illinois courts under the
old provision.” The old provision read: "The General Assembly shall pass laws
excluding from the right of suffrage persons convicted of infamous crimes.'')

INDIANA. Art. II, Sec, 8. The General Assembly shall have power to deprive
of the right of suffrage, and to render ineligible, any person convicted of an in-
famous crime (1851)

{

FARYLAND. Art. I, Sec. 2. No person above the age of twenty-one years, con-
victed of larceny, or other infamous crime, unless pardoned by the Governor, shall
ever thereafter be entitled to vote at any election in this state . . . (1867)

MICHIGAN. Art. II, Sec. 2. The legislature may by law exclude persons from
voting because of mental incompetence or commitment to a jail or penal institution.
(1963)

NEW JERSEY. Art. II, Sec. 7. The legislature may pass laws to deprive persons
of the right of suffrage who shall be convicted of such crimes as it may designate.
Any person so deprived, when pardoned or otherwise restored by law to the right of
suffrage, shall again enjoy that right. (1947)

NE¥ YORK. Art. II, Sec. 3. The legislature shall enact laws excluding from
the right of suffrage all persons convicted of bribery or of any infamous crime (1939)
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PENNSYLVANIA. Art. VII, Sec. 7. (Condensation) Any person who shall give
. . an elector, any money . . . for his vote at an election . . . and any elector
who shall receive . . . any money . . . for his vote at an election . . . shall
thereby forfeit the right to vote at such election . . . (1874)

TEXAS. Art. VII, Sec. 1. The following classes of persons shall not be
allowed to vote in this State, to wit:

First: Persons under twenty-one (21) years of age.
Second: Idiots and lunatics.
Third: All paupers supported by any county.

Fourth: All persons convicted of a felony subject to such exceptions as the
Legislature may make (1954)

WISCONSIN. Art. III, Sec. 2. No person under guardianship, non compos meantis
or insane shall be qualified to vote at any election; nor shall any person con-
victed of treason or felony be qualified to vote at any election unless restored
to civil rights. (1848) (An Attorney General's opinion states that ''felony" for
this purpose means that which was considered a felony at the time of adoption of
the Constitution.)

The Model Penal Code of the American Law Institute proposes the following
provision (Sec. 306.3): A person convicted of crime shall be disqualified (1)
from voting in a primary or election if and only so long as he is committed under
a sentence of imprisonment and (2) from serving as a juror until he has satisfied
his sentence,
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Ohio Constitutional Revision Commission
Elections and Suffrage Committee Research Study No. 26
August 27, 1973

Initiative and Referendum:
Introduction and History of Ohio Provisions

Introduction

The initiative and referendum, or 'direct legislation'' as they are often called,
permit the people, by petition and election, to enact laws or to veto laws enacted
by the appropriate legislative body. As applied to constitutional amendments, the
initiative generally permits the people to adopt constitutional amendments directly,
without having the approval of the legislature. Statutory initiative may be either
direct or indirect--the first meaning that, by petition, the people may place a pro-
posed law directly on the ballot for approval or rejection by the voters; the second
meaning that the people's petition must first be presented to the legislature. If
the legislature enacts the law, the petitioners have accomplished their objective;
if the legislature fails to act or acts in a way unsatisfactory to the petitioners,
they then have the right (usually by filing another petition with additional signa-
tures) to have the proposed law placed on the ballot for approval or rejection by the
voters,

In Ohio, constitutional amendments may be directly initiated by the people, and
laws may be indirectly initiated--there are no provisions for doing either the other
way.

Direct legislation first secured constitutional recognition in American state
government in 1898, when South Dakota amended the state constitution to permit the
use of the initiatiYe and referendum at the statutory level. In the years from 1900
to 1909, six states™ followed the example of South Dakota, four of these states
extended the initiative provisions to amendments to their state constitutions. It
was during the so-called 'progressive era," 1910 to 1915, that twelve states adopted
provisions permitting both the initiative and referendum, and Ohio was one of these.
Ten of those states, including Ohio, have made the initiative available as to con-
stitutional amendments. Three other states, Maryland, New Mexico, and Kentucky, have
referendum provisions only, and Kentucky's is extremely-limited in scope, applying
only to tax and classification of property laws.

There has been scant development since 1918 in state development of initiative
and referendum constitutional provisions; only Massachusetts and Alaska have been
added to the list and, most recently, Illinois has added an initiative provision for
constitutional amendments relating only to the Legislative Article of the new Illihois
Constitution. However, although the impetus for direct legislation reached its peak
in the early part of the 20th century, no tendency to reverse or abandon these pro~
visions has been observed.

!

The initiative and referendum tide was the culmination of a crusade for direct
legislation by the various Populist movements prominent in the political scene in the
1890's and early 1900's. Numerous "muckraker" exposes of corruption in government
appeared in the journals of the era, raising a popular clamor to "turn the rascals
out", and instilling a widespread distrust of the usual legislative process.

The demand for the initiative, referendum and recall became an integral part of

reform programs throughout the county. With the recall, corrupt officials could be
removed from office; with the referendum, bad legislation could be invalidated; and
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with the initiative, the conventional legislative process could be bypassed entirely,
or at least partially.4 The mood of the times was one of public indignation and a

desire for direct action.

The Initiative and Referendum in Ohio

The strong interest in constitutional revision that was generated in Ohio in
the years leading up to 1912 was to a large degree a reflection of the progressivism
which swept the United States in the first decade of the 20th century. lajor among
the progressive reforms desired by the reformers was direct legislation for the
people--via the initiative and referendum. The initiative and referendum had been
mentioned well before the calling of a constitutional convention in Ohio; men like
Herbert Bigelow of Cincinnati (who was later to be chosen President of the Consti-
tutional Convention) had tried to get such provisions through the Ohio General As-
sembly to no avail. With the approval of the convention call, Bigelow and other
progressives of the state began the effort for what was viewed as one of the major
reforms that was to come out of the constitutional convention,

Bigelow and other reformers founded the Progressive Constitutional League, and
to eradicate any doubt about what they meant by "initiative and referendum'" in the
minds of the voters that would be voting for delegates to the constitutional conven-~
tion, they spelled out the details of their proposal: specifying the exact percent-
age of voters required to begin procedures for direct legislation (12 per cent or
less for the submission of constitutional amendments, 10 per cent on initiated leg-
islation, and 8 per cent on referendums), insisting on its application to all polit-~
ical subdivisions of the state, and stipulating decisions by majority vote on the .
measure itself rather than by a majority of the total votes cast in the election.
When delegates were elected to the constitutional convention, Bigelow was elected,
and so were 60 others who were pledged to this kind of a referendum and initiative
movement, Twenty-six more delegates had spoken in favor of the principle of this
reform. The general feeling in the state at that time was that the constitutional
convention of 1912 was going to be a highly progressive one, as the attitude in a
state toward direct legislation was widely felt to reflect its politics.

The 1912 Constitutional Convention

Popular legislation was one of the liveliest topics of discussion to engage the
attention of the 1912 Constitutional Convention. Debate on the subject was more
lengthy than that on any of the other subjects with which the convention dealt,
occupying more than three straight weeks of the delegates' time. The issue involved
both politics and emotion. Speakers to the Convention such as William Jennings
Bryan, California Governor Hiram Johnson, and Theodore Roosevelt advocated the re-
form directly in their addresses. (It is interesting to note that one of Roosevelt's
biographers calls his speech '"the most sincere and the most disastrous of Roosevelt's
public addresses;'")by proposing the initiative and referendum and also in proposing
popular review of judicial decisions, the former President strengthened the resolve
of the conservative Republicans to defeat his renomination whatever the cost.” Of
the other guest speakers to the Convention, Theodore Burton gave the initiative
and referendum only qualified support, and Judson Harmon and J. B. Foraker opposed
it in their speeches.

Although Bigelow was elected President of the Convention, and although a major-

ity of the delegates to the Convention were pledged to the initiative and referendum,
the fight for the provisions was not to be an easy one. Robert Crosser of Cuyahoga
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County, a progressive delegate to the Convention and Chairman of the Initiative and
Referendum Committee, explained in lMercer's Legislative History that although the
opponents of the proposal were convinced that they lacked the votes to defeat the
initiative and referendum, they sought to surround these processes with '"safeguards"
to make them as innocuous as possible. This appeal for proper protective devices
was also attractive to the moderates. The task of the ‘enthusiastic believers in
the principle was thus to frame a measure which met the demands of the conservatives
and the moderates without destroying an effective direct legislation system. Those
members of the convention, including Crosser, who were enthusiastic in their support
of the initiative and referendum were termed radicals. They contended, however,
that if it were a good thing for the people to have the right to initiate laws,
which the Legislature had refused, and right to veto objectionable laws passed by
the Legislature, then it should be made reasonably easy for them to do so. Much of
the opposition believed that the initiative and referendum would discount the value
of representative government, or that it would diminish the sense of responsibility
in the legislature--and thus sought to put various limitations on its usage.

Because the progressives at the Convention expected to have to compromise,
they put forth their most radical proposal first: a fixed number of signatures on
petitions, with no requirement for geographical distribution over the state, and
the direct as well as the indirect initiative. This proposal was introduced by
Crosser as Proposal Number 2 on January 17, 1912. It provided for state-wide leg-
islative referendums on petition of fifty thousand voters, state-wide initiatives
on a petition of 60,000 voters, and constitutional amendments on petition of 80,000
voters. Crosser said later of the proposal:

I favored it because it would not become increasingly difficult
to make use of this remedy as population increased. I also
argued, and believe still, that this is the sound principle,

not only for the reason already given, but for the further reason
that according to our representative form of government, wherein
an agent of the people known as a legislator could initiate laws,
the number of people required to elect a member, of the Legislature
is fixed, and not based upon percentages. Therfore, the right of
the people to initiate laws directly should not be made any more
difficult than to initiate them indirectly through their members
of the legislature. (Crosser in Mercer, Ohio Legislative History,
p. 443)

On January 18, the proposal was sent to the Committee on Initiative and Refet-
endum. '

As the difficulties in getting the Crosser amendment as originally proposed to
the Convention became more evident, the discussions were removed from the Committee
on Initiative and Referendum to a caucus of the 60 delegates who were friendly to
the principle. Opponents condemned this method as '"steam-roller tactics" and un-
successfully tried to outlaw caucus by vote of the convention, but Bigelow defended
the procedure on the grounds that a majority had been sent to the Convention to pass
such an amendment, and that they had the right to iron out their differences in de~
tail among themselves before they debated with their opponents.7 The first victory
for the Bigelow forces came at the Convention when the delegates voted to table a
resolution proposed by Delegate Halfhill, a conservative against the initiative and
referendum, which would have condemned the caucus method and instructed all delegates
not to sign their names to any pledge of support.
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The progressive forces held weekly caucuses during February, which revealed
varying degrees of support among the proposal's sympathizers, w&EB*only a narrow
majority in favor of the proposal as initially designed. The "825% " areas of con-
troversy arose over whether the number of signatures to petitions should be fixed
or a percentage, and over whether the initiative should be indirect or direct. A
compromise agreement was adopted and approved 50 to 1 at the caucus held on February
23, and once again progressive forces for the initiative and referendum were united,
The compromise provided for the percentage system; 4 per cent of the electors could
initiate legislation to be referred first to the General Assembly (the indirect in-
itiative); 8 per cent could submit a measure directly to the people (the direct in-
itiative); 12 per cent could propose an amendment to the constitution; and 6 per
cent could hold a referendum vote on a law passed by the legislature. Roosevelt's
speech was delivered two days before this caucus, advocating the indirect initiative,
and may have swayed the caucus in favor of the compromise. The initiative and refer-
endum committee added another change specifying that in each case half of the re-
quired percentage of signatures had to be obtained from half of the counties of
the state, (Crosser maintains in Mercer, QOhio Legislative History, that the idea
of distributing signatures over half of the state had its chief support among those

ho were really inwardly opposed to the initiative and referendum, and that the
same alignment of the convention's membership took place in regard to whether the
provision would include the direct initiative.) The amendment was given its second
reading on March 12 in:the form of the compromise developed in the caucus with the
addition concerning the distribution of signatures as added in the committee,

The remainder of the month of March was spent in debate on the proposal. It
was argued by the friends of the reform that the people of Ohio had lost faith in
representative government because of the corruption and irresponsibility of the
legislature, and that the initiative and referendum would give them a larger direct
share in policy-making. Typical speeches in favor of the initiative and referendum
are those of Samuel A. Hoskins and Stephen S. Stilwell.® Opponents criticized the
proposal giving the reasons that it was against the spirit of representative govern-
ment, that the people were not capable of making their own laws, that the initiatjve
and referendum had not had good effects in those areas of the country and in Swit-~
zerland vhere it was already in practice, and that the provisions recommended by
the committee still did not include adequate safeguards for direct legislation.

The bogy of the single tax was also raised by the opposition, seeking to discredit
the proposal by linking it with this radical doctrine, The single tax--the idea -
espoused by Henry George which would abolish all other forms of taxation and raise
all public revenues from the single source of a tax on land at its full rental value--
was linked with the campaign for direct legislation because single taxers believed
that the initiative would open up a way for their campaigns in spite of legislatures
which were normally hostile to such taxation. The Fels Fund Commission ( a single
tax organization) had taken an active part in the direct legislation movement in
Ohio and in the movement for a constitutional convention, and Bigelow was widely
felt to be a single taxer. (The Single Tax Movement in the United States by Arthur
Nichols Young, p. 239-240.) The conservatives and land-owners at the Convention
were very afraid of such a single tax, or any provision which might make its devel-
opment less difficult, and their fears gave them further grounds on which to oppose
the proposal for the initiative and referendum. One of the conservatives, E. L.
Lampson, proposed to prohibit the use of the initiative to initiate either a law

or a constitutional amendment to impose a single tax in Ohio, ™"I'll stand here,"”

he declared, ''and defend the home owners and the farmers , . . of Ohio against this
monstrous single tax . . . until my tongue is palsied and clings to the roof of my
mouth."? President Bigelow attempted to shut off debate by ruling that a motion
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had carried to recess the convention, despite the clamor for a vote on the Lampson
proposal, but the ruling of the chair was overruled, and the proposal was submitted

for discussion.

The debate made it apparent that the general sentiment of the convention was
not in favor of the low percentages which had been proposed or the direct initiative.
On larch 26, Bigelow appointed a special committee to redraft the work of the caucus
in order to meet many of the objections which had been raised during the debate,

The revision was presented and explained on March 27 by John R. Cassidy of Belle-
fontaine. (arner, p. 322) Bigelow made his major speech at the Convention in
support of this proposal for the initiative and referendum. Bigelow was a preacher
by profession, and his speech has the quality of a sermon. He maintained that the
initiative and referendum were necessary to protect the representative of the people
from temptation, and also to educate the people in democracy. Bigelow stated that
the initiative and referendum were the 'greatest tools of democracy' and said that
the task of the convention was a profoundly ‘'religious one’’, in his highly emotional
speech, using many biblical quotations, Bigelow further announced that the progres-
sives were willing to accept the provision that the initiative could not be used

to impose a single tax, and the conservatives realized that they were defeated, The
Cassidy amendment was accepted by a vote of 97 to 15, but the radicals had had to
zive ground on every controversial point, The direct initiative was eliminated for
lavs and retained only for constitutional amendments; the percentage for indirect
initiative petitions for laws was increased from four to six; and the use of the
device was prohibited for proposing laws enacting classification of property or the
single tax, President Bigelow defended the last proposition to his friends, assur-
ing them that it would not interfere with the adoption of land-tax reform whenever
public opinion was ripe, since the prohibition applied only in initiated laws and
not to initiated constitutional amendments. Bigelow felt that the latter procedure
could be used at some later time to remove the reservation against the single tax.

(Ylarner, p. 322-323)

: The proposed amendment came up for third reading at the Convention on March
28, at which time, Crosser, who was still dissatisfied with the amendment as the
Convention had adopted it, again reopened the issues of the high percentages and
the failure to provide for the direct initiative for laws. The amendment was again
referred to a special committee in the interest of shortening the debate, and the
following day, the committee presented its recommendations. It recommended that
the percentage on petitions to initiate directly a constitutional amendment be cut
from 12 to 10, and it proposed a compromise on the procedure to be used in initiat-
ing laws. The indirect initiative was to be made only the first, not the final,
step in the process of lawmaking by the people, and the percentage of electors re-
quired to invoke this procedure was reduced from six to three., Then, if the legis~
lature failed to enact the bill in the form proposed, and the sponsors, thereafter,
obtained the signatures of another three per cent of the electors, making a total
of six per cent, the proposed law could be submitted directly to the people. The
effect was to reinstate the direct initiative but to restrict its use to the second
step after the indirect initiative had been tried and had failed. These changes
were accepted by the Convention and incorporated into the final version of the In-
itiative and Referendum Amendment, which was approved by the Convention by a vote
0of--35 to 14 on May 29. (Warner, p. 323)

Use of the Initiative and Referendum in Ohio

Since adoption of the initiative and referendum provisions in 1912, the

2372

N




6.

initiative has placed issues on the ballot 38 times, 32 of which proposed constitu-
tional amendments, Of the 6 initiated laws appearing on the ballot, 2 were passed
and 4 defeated by the voters. In addition, at least eight times petitions have
‘been filed proposing laws which were placed before the General Assembly., In one
case, the General Assembly passed the law; in the other two, although the General
Assembly did not pass the law, the matter was not taken to the voters by the peti-
tioners. Of the 32 initiated constitutional amendments since 1912, 23 have been
defeated and 9 have been adopted.

Ten laws passed by the General Assembly have been taken to the voters under
the referendum provisions. Only once has the General Assembly's action been upheld
by the voters., The referendum has not been used in Chio sinhce 1939,

The initiative, however, continues to be used. At the November, 1972 general
election an initiated constitutional amendment was before the voters; it was de-
feated. The last election at which an initiated law was on the ballot was in 1965,
but as recently as 1971 an initiative petition for a law was filed with the General
Assembly, '
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FOOTNOTES
Utah, Oregon, Montana, Oklahoma, Maine, and Missouri

Utah, Oregon, Oklahoma, and Missouri

Arkansas, Colorado, Arizona, California, Nebraska, Washington, Idaho, Ohio,
Nevada, liichigan, North Dakota, and Mississippi (subsequently held invalid).

(Initiative and Referendum in Wisconsin and Other States, Wisconsin Legislative
Reference Bureau, Informational Bulletin 65-4, July 1965, p. 2)

Warner, Hoyt Landon, Progressivism in Ohio, 1897-1917, Ohio State University
Press for the Ohio Historical Society, p. 318.

According to Warner, by voicing his conscientious scruples against the
initiative and referendum, Ohio Governor Judson Harmom sacrified his chances
for progressive support in the Democratic presidential race.

Warner, op.cit., p. 320.

Proceedings and Debates of the 1912 Convention, I, 901, 933, respectively, as
in Warner, op.cit., p. 346

Proceedings and Debates of the 1912 Convention, I, 713, as in Warner, p.321.




Ohio Constitutional Revision Commission
Elections and Suffrage Committee Research Study No. 26A
August 27, 1973

Initiative and Referendum:
Ohio Provisions
(Article 1I, Sections 1-1f, inclusive)

Two basic questions can be raised relating to the initiative and referendum:
1. Should there be initiative and referendum provisions in the Constitution?

2, If there should be such provisions, should they state basic principles and
leave implementation to the legislature or should they be self-executing?

The Ohio Constitution presently contains initiative and referendum provisions,
providing for direct initiative for constitutional amendments, indirect initiative
for laws, and referendum for laws, with some exceptions. Although there are im-
plementing statutes, the constitutional provisions themselves are largely self~ex-
ecuting and were so intended by their drafters, the Constitutional Convention of
1912,

This memorandum, which examines in detail the provisions of the Ohio Constitu=-
tion providing for initiative and referendum, does not attempt to answer these two
questions. It assumes that the answer to the first one is yes, and to the second,
that they should be, insofar as possible, self-executing. These questions, as well
as some suggestions for changes made by persons who have studied the operation of
the initiative and referendum in Ohio and elsewhere, will be included in a subse-
quent memorandum,

Each section (Sections 1 through 1f, Article II) is set forth, followed by its
history and an explanation, including interpretations and questions raising points
which might be considered for change, either substantively or for clarification,



Article I1

Section 1. The legislative power of the state shall be vested in a General
Assembly consisting of a senate and house of representatives but the people reserve
to themselves the power to propose to the General Assembly laws and amendments to
the constitution, and to adopt or reject the same at the polls on a referendum vote
as_hereinafter provided. They also reserve the power to adopt or reject any law,

or any item in any law appropriating money passed by the General Assembly, except
as _hereinafter provided; and independent of the General Assembly to propose amend-
ments to the constitution and to adopt or reject the same at the polls. The limi~-

tations expressed in the constitution, on the power of the General Assembly to_enact
laws, shall be deemed limitations on the power of the people to enact laws.

History

The 1912 amendments proposed by the Convention rewrote the section, adding the
underlined language. In 1918, the section was amended pursuant to an initiated
petition to permit referendum on actions of the general assembly ratifying proposed
amendments to the United States Constitution. This provision was subsequently held
violative of the federal Constitution (Hawke v. Smith, 253 U. S. 221) and was re~-
moved by amendment in 1953,

Explanation

The basic concepts of initiative and referendum for Ohio are set forth in this
section; none of the details. It provides:

1. The people have the right to propose laws to the General Assembly and
subsequently and under conditions provided in later sections, to adopt
or reject them at the polls.

2, The people have the right to propose amendments to the Constitution and to
adopt or reject them at the polls. This right is independent of the Gen-
eral Assembly,

3. The people have the right to adopt or reject any law, section of law, or
item appropriating money passed by the General Assembly, with exceptions.

Although the section further says that the people have the right to propose
amendments to the Constitution to the General Assembly, there are no provisions to
implement this right, neither constitutional nor statutory, and it may be considered
not to exist., It is possible that the drafters intended to give the people the same
right to propose constitutional amendments indirectly as they are given with respect
to laws, as well as the right to propose constitutional amendments directly but all
subsequent provisions which provide for the indirect initiative refer only to "laws."

The most recent version of the Model State Constitution provides only for in-
itiated constitutional amendments. Prior versions provided also for initiated laws
and the referendum; these provisions have been moved, without comment, to an Appendix

~in the Sixth Edition. The initiative provided for in the Appendix is indirect--that
is, the legislature is given an opportunity to enact the law before it can be sub-
mitted to the voters. As noted in Research Study No. 26, detailing the history of
the initiative and referendum movement in Ohio, the initial proposal at the 1912
convention provided for the direct initiative, and one of the compromises made by
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the progressives in the course of the convention was to eliminate the direct in-
itiative for laws and retain it only for constitutional amendments, thus placing
Ohio among the states which requires that an initiated law must be submitted to the
General Assembly first and may onlyvbe submitted to the voters, and then only by
filing additional petitions, after failure of the General Assembly to act in a way
satisfactory to the sponsors.

Restrictions on the Use of the Initiative and Referendum Section 1d contains
restrictions on the use of the referendum which will be detailed in a discussion of
that section and section le contains a specific limitation on the use of the initiative
to pass a law--that it shall not be used to classify property for tax purposes nor to
enact the single tax.,

Other than these restrictions, the only significant restrictions on the power
of people are contained in this section (section 1).

1. It must be a law. The power of referendum with respect to laws passed by the
General Assembly refers to '"law, section of any law, or any item in an appropriation
act." This would seem to preclude any power to refer to the people things passed
by the General Assembly--particularly, resolutions--which are not laws, This ques-
tion has apparently never been raised in Ohio except with respect to a municipal
question, but there the Court held that a resolution of city council could not be
referred to the people under charter initiative and referendum provisions which pro=
vided only for reference of laws or ordinances, (State ex rel. Barberis v, Bay
Village, 31 Ohio Misc. 203, 1971) Similarly, that which is proposed by an initiative
petition (other than a constitutional amendment) must be a law--it cannot be a reso-
lution or a general statement of policy to be subsequently turned into a law by the
legislative body. Again, this question has not been raised statewide but a court
decision relating to a municipal question would appear to be applicable (Beckstedt v. '
Eyrich, 120 Ohio App., 338, 29 O OP., 2d 170, 1963)

2, People cannot do anything legislature cannot do. An important restriction
contained in this section on the power of the people to enact laws by using the in-
itiative is that contained in the last sentence "The limitations expressed in the
constitution, on the power of the General Assembly to enact laws, shall be deemed
limitations on the power of the people to enact laws."

Some applications of this doctrine are obvious. For example, section 28 of
Article II states that "The General Assembly shall have no power to pass retroactive
laws, or laws impairing the obligation of contracts; . . .'" and it seems clear that
the people would also be forbidden to pass such laws.

3. Peogple can pass unconstitutional law or amendment. Several limitations
on the right of initiative and referendum have been implied in other states and
efforts made in Ohio to obtain judicial approval of such limitations. One such
implied limitation which was emphatically rejected in Ohio is whether the people
will be enjoined from passing an unconstitutional law, or initiating an unconstitu-
tional constitutional amendment., A law might violate either the federal or the
state constitution; a constitutional amendment might be inconsistent with another
portion of the same constitution (but would not thereby be held to be unconstitu-
tional since the later amendment would govern) or might violate the federal comsti-
tution. Ohio courts have consistently held, however, they will not enjoin the election
on the basis that the proposal, if adopted, will be unconstitutional nor will they
permit the Secretary of State or any other official to withhold from the ballot a
measure which, in his opinion, if adopted, would be unconstitutional. The Supreme
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Court laid this question to rest in 1922 in State ex rel. Marcolin v. Smith, 105
oOhio St. 570.

Some courts in other states have taken the opposite position on proposed in-
itiated measures which, if adopted, would be unconstitutional, The question has been
an important one in recent years largely because of efforts, through the use of the
initiative or referendum, to adopt anti-fair housing measures or to repeal fair
housing measures duly enacted by the legislative authority. In at least one instance
(Milwaukee) a court enjoined the election on an initiated anti-fair housing measure
on the grounds that the ordinance, if adopted, would violate the equal protection
clause of the federal constitution. Upon reflection, however, the Ohio rule would
seem to be the better rule. If the court rules on the constitutionality of a proposed
law or constitutional amendment before it is adopted and determines that it is con-
stitutional, it may preclude the determination of unconstitutionality later when,
during the course of administering the new law, it is found to be of unequal applica-
tion, or contain serious defects or omissions which were not, and could not be, an-
ticipated at the time of the initial drafting. To find a law unconstitutional before
it is adopted means the application of the law to hypothetical, not real, cases.

4, The people may do by initiative what they cannot do by referendum. Another
restriction which has been implied on the use of the initiative is that the people
may not initiate a law which will repeal or amend a law passed by the legislature
which is not subject to the referendum. As stated by some courts, the initiative
may not be used as a substitute for the referendum., This proposition, also, is un-
tested with respect to state law, but the Supreme Court has answered it in cases
arising under municipal ordinances and the answer would seem to be applicable to
state laws as well. 1In Ohio, the answer is that the initiative is available to
amend or repeal a law not subject to the referendum, The Supreme Court initially
held otherwise (Smith v. City of Fremont, 116 Ohio St. 469, 1927) but this case
was overruled by the Supreme Court in 1951 in Sharpe v. Hitt, 155 Ohio St. 529, in
which the court ruled that municipal voters may, by initiative, repeal an ordinance
passed by council as an emergency or by initiative, enact an inconsistent ordinance,
so long as the subject matter came within the legislative powers of the municipal
corporation, Similarly, there is no restriction on the power of the General Assembly
to alter or repeal a law enacted by the people through the initiative. In at least
one state (Arizona) the legislature 1is constitutionally prohibited from altering or
repealing an initiated law and in other states (e.g. Washington) an extraordinary
legislative majority is required or a certain period of time must intervene.

5. Can the people do that which the General Assembly is specifically ordered

to do? One additional limitation on the initiative and referendum might be the in-
ability of the people to initiative laws or act in referendum on laws passed by the
General Assembly on matters on which the Constitution specifically orders General
Assembly action. Again, this issue has been tested with respect to municipal powers
but not state powers. Specifically, the Ohio Supreme Court has twice rules that

the initiative was not available to the people of a municipality to fix the wages
and other matters (hours, or minimum number of employees) of certain local employees,
when the city charter specifically directed city council to take such actions.” An

1. State ex rel, Werner v, Koontz, 1950, 153 Ohio St. 325; State ex rel. Lautz v.

Nbwerondl AR Aot

Diefenbach, 1956, 165 Ohio St., 495.
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analogy on the state level would be section 20 of Article II, which requires the Gen-
eral Assembly to fix the term of office and the compensation of all officers in cases
not otherwise provided for in the Constitution. Could the referendum be applied to

a statute enacted by the General Assembly fixing the salary, for example, of judges?
Could the people initiate a law fixing judicial salaries? The answers to these ques-
tions are not known,



Article 11

Section la. The first aforestated power reserved by the people is designated
the initiative, and the signatures of ten per centum of the electors shall be required
upon a petition to propose an amendment to the Constitution. When a petition signed
by the aforesaid required number of electors, shall have been filed with the Secre-~
tary of State, and verified as herein provided, proposing an amendment to the Consti-
tution, the full text of which shall have been set forth in such petition, the Secre~
tary of State shall submit for the approval or rejection of the electors, the pro-
posed amendment, in the manner hereinafter provided, at the next succeeding regular
or general election in any year occurring subsequent to ninety days after the filing
of such petition. The initilative petitions, above described, shall have printed
across the top thereof: 'Amendment to the Constitution Proposed by Initiative Peti-
tion to be Submitted Directly to the Electors,"

History

This section was added in 1912 and has not been amended,

Explanation

Section la sets forth some of the basic provisions with respect to initiated con-
stitutional amendments. Although most of the details regarding petitions and signa~
tures are to be found in sections lg, several significant provisions are set forth
here:

1. Constitutional amendment initiative in Ohio is direct~-that is, if the pro-
cedures are followed properly, the proposal is submitted directly to the people with~-
out first submitting it to the legislature.

2. The number of signatures requires is 10%.

3. The proposal is submitted at the ''regular or general" election "in any year"
subsequent to 90 days after the filing of the petition.

The Model State Constitution provides for the constitutional amendment initiative,
differing from the Ohio provision in one major respect. A constitutional amendment
proposed by the initiative process is "indirect" in the Model-~that is, it must be
submitted to the legislature first and is only submitted to the voters if it fails
to receive legislative approval. The Model also contains a provision authorizing
withdrawal by the sponsors of an initiative petition at any time prior to its sub-
mission to the voters. Although the Comments to the Model argue that this provision
does not in any way jeopardize the popular control over the initiative, it is diffi-
cult to see how the people could keep control under these circumstances. There are,
of course, good arguments on the side of permitting people to change their minds as
a result of the deliberative process of a legislative body. However, rather than
simply permitting withdrawal, if the indirect initiative is desirable for constitu-
tional amendments, it would seem better to adopt the provisions of the Ohio statutory
initiative, which permit submission to the voters upon obtaining additional signatures
after the legislature is given the opportunity to act, but which apparently permit
anyone to go about the business of obtaining the additional signatures.

. The Model does not specify the number of signatures required, Comments to sec-
tion 12.01 of the Model state that the number of signatures varies among the states
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providing for the initiative from 3% to 15%, and that only North Dakota specifies
an absolute number of signatures, the number being 20,000,

The original sponsors of the initiative and referendum at the 1912 Constitutional
Convention argued strongly that a fixed number of signatures, rather than a percentage
of electors, should be provided for submission of questions to the people., In 1939,

a proposed constitutional amendment was submitted to the people by initiative peti-

tion which would have provided, among other things, a fixed number of 100,000 sig-

natures for submission of an initiated constitutional amendment, rather than 10%.
It was defeated,

The 90 day' provision in the Ohio section has given rise to several cases and
attorney general opinions, (This should not be confused with the 90 days allowed
for a referendum petition to be filed.) According to Thrailkill v, Smith 106 Ohio
St. 1 (1922), the day of the filing of the petition is the first day of the 90 days.
The election must be subsequent to 90 days after filing, counting the day of filing
as the first day. The times within which the Secretary of State and the various
county boards of elections must determine the validity of the signatures and the
sufficiency of the petition come within the 90 days, and are set forth in section lg
and in the statutes. However, if there are not enough valid signatures, the sponsors
have an additional 10 days in which to obtain them, and this falls within the 90 day
period. It is the date of the filing of the initial petition that is important, not ...
the date of which sufficient additional signatures are filed, even though an election
may intervene vhich could, if it were used as a base, change the number of signatures
required, (State ex rel. Ilg v, Myers, 127 Ohio St. 171, 1933).

One matter as yet undetermined is what a '"regular or general" election is for
the purposes of this section. It seems clear that a 'general" election falls the
first Tuesday after the first Monday of November in every year, but whether a
"regular" election would include an election occurring the first Tuesday after the
first Monday in May, normally known as a primary election, has not been decided. It
might be noted that the General Assembly is authorized by Section 1 of Article XVI
to submit constitutional amendments at a general or a special election and the term
"regular" is not used.

The Attorney General has interpreted "in any year' to mean the year in which
the petitions are filed., As applied to constitutional amendments, this ruling is
not bad, but as applied to initiated laws or the referemdum it could create an im~
possible situation under some circumstances.
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Section 1b. UWhen at any time, not less than ten days prior to the commencement
of any session of the general assembly, there shall have been filed with the secre-
tary of state a petition signed by three per centum of the electors and verified as
herein provided, proposing a law, the full text of which shall have been set forth
in such petition, the secretary of state shall transmit the same to the general as-
sembly as soon as it convenes. If said proposed law shall be passed by the general
assembly, either as petitioned for or in an amended form, it shall be subject to
the referendum. If it shall not be passed, or if it shall be passed in an amended
form, or if no action shall be taken thereon within four months from the time it is
received by the general assembly, it shall be submitted by the secretary of state
to the electors for their approval or rejection at the next regular or general elec-
tion, if such submission shall be demanded by supplementary petition verified as
herein provided and signed by not less than three per centum of the electors in ad-
dition to those signing the original petition, which supplementary petition must be
signed and filed with the secretary of state within ninety days after the proposed
law shall have been rejected by the general assembly or after the expiration of such
term of four months, if no action has been taken thereon, or after the law as passed
by the general assembly shall have been filed by the governor in the office of the
secretary of state. The proposed law shall be submitted in the form demanded by
such supplementary petition, which form shall be either as first petitioned for or «
with any amendment or amendments which may have been incorporated therein by either
branch or by both branches, of the general assembly, If a proposed law so submitted
is approved by a majority of the electors voting thereon, it shall be the law and
shall go into effect as herein provided in lieu of any amended form of said law
- which may have been passed by the general assembly, and such amended law passed by
the general assembly shall not go into effect until and unless the law proposed by
supplementary petition shall have been rejected by the electors, All such initia-
tive petitions, last above described, shall have printed across the top thereof, in
case of proposed laws: '"Law Proposed by Initiative Petition First to be Submitted
to the General Assembly." Ballots shall be so printed as to permit an affirmative
or negative vote upon each measure submitted to the electors. Any proposed law or
amendment to the constitution submitted to the electors as provided in la and 1b, if
approved by a majority of the electors voting thereon, shall take effect thirty days
after the election at which it was approved and shall be published by the secretary
of state, If conflicting proposed laws or conflicting proposed amendments to the
constitution shall be approved at the same election by a majority of the total num-
ber of votes case for and against the same, the one receiving the highest number of
-affirmative votes shall be the law, or in the case of amendments to the constitu-
tion shall be the amendment to the constitution. No law proposed by initiative
petition and approved by the electors shall be subject to the veto of the governor,

History

This section was adopted in 1912 and has not been amended,

Explanation 3

. Section 1b contains the details regarding initiating a law by the people and
its subsequent submission to the people for approval or disapproval except such
details as are provided in section lg or by statute. It also contains some provi-
sions which are applicable both to initiated laws and initiated constitutional amend-
ments and an effective date provision for ‘initiated constitutional amendments.

Since the section is lengthy, if one were rewriting the Constitution solely for form
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and clarity, this section could easily be divided and portions of it separated to
make clear those provisions which apply only to the process of initiating &nd getting
on the ballot a proposed law,

As noted earlier, the statutory initiative in Ohio is of the indirect type. Two
separate petitions are necessary to get a proposal to the voters, and an opportunity
for action by the General Assembly must intervene between them, A proposed consti-
tutional amendment in 1939 would have, among other things, converted Ohio's indirect
statotory initiative into direct initiative, and changed the per cent to a fixed num-
ber. It was defeated.

The process is as follows (with comments where appropriate):

1. Three per cent of the electors file with the Secretary of State a petition propos-
ing a law, setting forth the full text thereof in the petition.

Comment: The three per cent on the first petition and the three per cent of
additional signatures on the second petition equal six per cent, the number required
for a referendum petition. This contrasts with 10% required for a constitutional
amendment. The relationship--requiring more signatures for a constitutional amendment
than for a law-- accords with most theoretical writing on the subject, The original
sponsors of the initiative and referendum in 1912, as noted earlier, wanted a fixed
number of signatures rather than a percentage which, as they knew, would increase
the number of signatures required as the state grew in population,

2, The Secretary of State is required to submit the proposal to the next "session'
of the General Assembly commencing at least 10 days after the filing.

Comment: "If there are sufficient presumptively valid signatures . . . there is
an absolute duty on the Secretary of State to certify the petition to the General
Assembly irrespective of whether it can be proved that in some way some or all of the
signatures contained in the initiative petition are invalid." Durell v. Brown, 29
Ohio App. 2d 133, 1971.

On several occasions, the question has been raised as to the meaning of "session"
in this section. The Constitution, until the recent legislative amendments, provided
for the "regular" session of the General Assembly to begin the first Monday in January
in the odd-numbered year and the only other "session" referred to in the Constitution
was a special session which, until recently, could be called only by the Governor.
Over the years, the general interpretation of "session' as used in the Constitution was
that it meant either the regular or a special session, When, for example, the General
Assembly recesses for a fixed, and perhaps lengthy, period of time, the re-commencing
of the "session'" following the recess would not be likely to have been considered a
"session'" for the purposes of submission of an initiated law, although the question
has never been decided.

Now, however, that the Constitution provides for a first regular session to com-
mence in the odd-numbered year and a second regular session to commence the following
year of each General Assembly, it seems likely that each such session would be con=
sidered a ''session" for the purposes of this section., If this is the case, the
length of time which the initiators of a law have to wait before submission of their
proposal to the General Assembly if they file their petitions too late to be submitted
at the beginning of the odd-numbered year session has been reduced. One of the argu-
ments of the original sponsors of the initiative and referendum in 1912 for the direct,
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as opposed to the indirect, statutory initiative, was the length of time between
General Assembly sessions to which the proposal could be submitted. The force of
this argument would seem to be reduced if the above reasoning is correct.

With respect to a special session, the only question would be whether, if the
Governor called the session and limited its purposes, an initiated law could be sub-
mitted if not included within such purposes.

Details are lacking in the Constitution regarding how an initiated bill is brought
before the General Assembly, but no serious problems seem to have arisen in practice.
The Secretary of State delivers the bill either to the Clerk of the Senate or to the
Clerk of the House (or, perhaps, to both) and the bill is given a number and intro-
duced with other bills, with or without legislative sponsors.

3. If the General Assembly passes the law as submitted, it is subject to the refer-
endum,

Comment: If passed by the General Assembly as submitted, the initiators are,
presumably, satisfied and have no further right to get the proposal to the voters
except through the regular referendum process. In other words, it will not take 6%
instead of 37 to get the matter on the ballot. An interesting, and unanswered, ques-
tion in this respect is the status of an initiated law which would not otherwise be
subject to the referendum--for example, a law levying a tax can be initiated in Ohio
but such a law, if a General Assembly initiated law, goes into immediate effect and
is not subject to the referendum (see section 1d), The same is true for laws appro-
priating money for the current expenses of government,

4, If the General Assembly amends the initiated law and passes it, it is subject to
the referendum or a supplementary petition can be filed demanding its submission to
the voters, either in its original form or with any or all of the legislative amend-
ments.

Comment: As noted above, a question might arise with respect to referendum if
the law is one lewying a tax or appropriating money for the current expenses of gov-
ernment.

If the form of the law as passed by the General Assembly is not satisfactory,
the supplementary petition demanding its submission to the voters must set forth the
version of the law to be submitted, and that may be the law in its original form or
"with any amendment or amendments which may have been incorporated therein by either
branch or by both branches, of the general assembly," This seems to make it clear
that those petitioning for submission to the voters may choose which legislative
amendments they like and discard those they do not like. Amendments are made to bills
at several points in the legislative process--by committee action or by floor action
in either house, A committee report containing amendments is deemed to have incorpor-
ated the amendments in the bill, and these amendments may be included in the form of
the proposed law in the supplementaty petition even though the house itself never
voted on the bill (Pfeifer v. Graves, 88 Ohio St. 473, 1913).

Jy_ If the General Assembly fails to pass the bill or if it takes no action within
four months from the time it is received by the General Assembly, supplementaty peti-
tions may demand the submission of the proposal to the voters.
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Comment: What is action by the General Assembly? If the bill is referred to
committee but nothing more happens, is this '"no action" so that the initiators must
act within 90 days after 4 months, or is this then failure to pass the bill so that
the initiators can wait until the end of the session before the 90 days begins to
run?

The Attorney General has held that there is nothing to preclude the General
Assembly from acting after the expiration of 4 months on an initiated bill,

6. Supplementary petitions signed by 3% of the electors, in addition to those who
signed the original petitions, demanding the submission of an initiated law under one
of the conditions set forth above, and containing the version of the law to be sub-
mitted, must be filed with the Secretary of State not later than 90 days after 'the
proposed law shall have been rejected by the general assembly or after the expiration
- of such term of four months, if no action has been taken thereon, or after the law as
passed by the general assembly shall have been filed by the governor in the office of
the secretary of state."

Comment: If either House indefinitely postpones the bill (or, presumably if .a
committee of either house indefinitely postpones the bill), that constitutes ''rejec-
tion" by the General Assembly and the 90 day period begins to run then. (Spahr v.
Brown, 19 Ohio App. 107, 1925).

Supplementary petitions must also be verified as provided in section lg and
the statutes, and are subject to the other rules applicable to petitions. However,
there would not appear to be any reason why the same persons who initiated the proposal
to begin with would be the only persons who could circulate the supplementary petitions.

J, If the initiated law has been passed but amended by the General Assembly and it

is subsequently, by supplementary petition, submitted to the people for vote, the Gen-
eral Assembly version does not take effect until the people have voted on the proposal
and then, if the voters adopt the initiated version, the initiated version takes ef-
fect in lieu of the General Assembly version.

Comment: Since the General Assembly version would be subject to a referendum,
with the exception of those not subject to referendum pursuant to section 1ld, it would
be possible to have both the General Assembly version and the initiated version of a
law on the ballot at the same time. If both are adopted by a majority of the voters,
it is not clear whether the rule of the largest affirmative vote is applicable or
whether the initiated version prevails under the "in lieu" provision above even though
the General Assembly version records the greater number of affirmative votes.

8, "All such initiative petitions, last above described, shall have printed across
the top thereof, in case of proposed laws: '"Last Proposed by Initiative Petition First
to be Submitted to the General Assembly." "

Comment: This sentence appears to be misplaced. The initiative petitiom last
described in the section are the supplementary petitions and it does not seem logical
to include the phrase ''to be submitted to the General Assembly' on the supplementary
petitions since the proposal has already been submitted to the General Assembly., If,
on the other hand, a distinction is intended between "initiative' petition and "supple~
mentary' petition, the expression ''last above described" would seem unnecessary since
only one type of initiative petition is described in this section prior to this sen-

tence,
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9. Ballots shall be so printed as to permit an affirmative or negative vote upon
each measure submitted to the electors.

Comment: It is not clear why '"measure" is used here or whether there is a
difference between a measure and a proposed law. Could the people combine in one
lawv, for one vote, substantive law and appropriations, as the General Assembly is
wont to do? 1Is this language intended to prevent such combination, or, as is more
likely, 1s it only intended to make clear that two separate laws cannot be combined
for one vote? Since this sentence refers to the form of the ballots and not to the
petitions, it appears to place some sort of duty on the Secretary of State, who is
responsible for establishing the form of the ballots,

10. The effective date of a law or constitutional amendment submitted by the initia-
tive to the voters is 30 days after the election if approved by a majority of the
electors voting thereon.

Comment: The purpose of postponing the effective date for 30 days is not clear,
since laws adopted by the initiative are not subject to gubernatorial veto, and there
does not seem to be anything which is required to happen in the 30 day period. Again,
if the initiated law is a tax levy or an appropriation for current expenses of govern-
ment, there is a conflict with section 1d which provides that such laws go into im=~
mediate effect, Why should the people's tax levy be postponed for 30 days while the
General Assembly's tax levy goes into immediate effect?

With respect to constitutional amendments, those proposed by the General As-
sembly go into effect.when adopted by the people, but those initiated by the people,
according to this section, do not go into effect for 30 days. If the amendment itself
contains any postponement of the effective date, whether the amendment is proposed
by the General Assembly or by initiative petition, such postponed effective date must
appear on the ballot so that, when the people vote on it, they vote with knowledge
of the postponed effective date; otherwise it is ineffective and the amendment takes
effect pursuant to the appropriate constitutional provision. (State ex rel, Schwartz
V. Brown, 32 Ohio St, 2d 4, 1972; Euclid v. Heaton, 15 Ohio St. 2d 65, 1968). An
earlier case, State ex rel, Duffy v. Sweeney, 152 0.5. 308 (1949) casts doubt on the
ability to alter the 30 day effective date for initiated constitutional amendments
in any fashion but the circumstances and ballot language of that case do not make a
clear cut procedure to follow.

11, Conflicting proposed laws and conflicting proposed constitutional amendments

submitted at the same time and adopted by a majority of those voting thereon are
resolved by declaring the version adcpted that which received the highest number of
affirmative votes.

Comment: The provision in this section relating to conflicting proposed con~
stitutional amendments has been held to apply to constitutional amendments submitted
by the General Assembly as well as to those submitted by initiative petition (Egggg
ex rel. Greenlund v. Fulton, 99 Ohio St. 168, 1919), However, it is not quite: so
clear whether conflicting proposed laws refers to laws passed by the General Assembly
and submitted to the people by referendum petition or only to those submitted to the
People by initiative petition.

12. Laws proposed by initiative and approved by the people are not subject to guber-
natorial veto.
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Article II1

Section lc, The second aforestated power reserved by the people is designated
the referendum, and the signatures of six per centum of the electors shall be re-~
quired upon a petition to order the submission to the electors of the state for their
approval or rejection, of any law, section of any law or any item in any law appro-
priating money passed by the general assembly. No law passed by the general assembly
shall go into effect until ninety days after it shall have been filed by the governor
in the office of the secretary of state, except as herein provided. When a petition,
signed by six per centum of the electors of the state and verified as herein provided,
shall have been filed with the secretary of state within ninety days after any law
shall have been filed by the governor in the office of the secretary of state, or-
dering that such law, section of such law or any item in such law appropriating
money be submitted to the electors of the state for their approval or rejection, the
secretary of state shall submit to the electors of the state for their approval or
rejection such law, section or item, in the manner herein provided, at the next
succeeding regular or general election in any year occurring subsequent to sixty
days after the filing of such petition, and no such law, section or item shall go
into effect until and unless approved by a majority of those voting upon the same.
1f, however, a referendum petition is filed against any such section or item, the re-
mainder of the law shall not thereby be prevented or delayed from going into effect.

History: Section lc was adopted in 1912 and has not been amended.

Explanation: Section lc sets forth the details relating to the referendum, except

as they are found in section 1d, section lg and the statutes. An important provision
in section lc is the fixing of the effective date for all laws passed by the General
Assembly (with exceptions found in section 1d) as 90 days after filing in the office
of the secretary of state by the Governor.

In counting the 90 day effective date, the day of filing in the Secretary of
State's office is excluded. (Heuck v. State ex rel., Mack, 127 0.S. 247) The follow-
ing day is day #1 and the law takes effect on day #91. A referendum petition, signed
by 6% of the voters, can be filed any time within the 90-day period.

A referendum petition can challenge "any law; section of any law or any item in
any law appropriating money' passed by the General Assembly, Section 1d, however,
prohibits the referendum on appropriations 'for the current expenses of the state
government and state institutions' so that item in laws appropriating money refers
to nonappropriation items in appropriation bills and appropriations which are not
for current expenses, such as appropriations for capital expenditures,

In this section, as in the other initiative and referendum sections, the meaning
of "regular" election is not clear. The election must occur subsequent to 60 days
after the petition is filed. For comment on "in any yeaxr" see section la,

A single referendum petition may not attack two or more separate and distinct
laws (Patton v. Myers, 127 0.S. 169, 1933),

Since a referendum petition may attack part of a law, and the section provides
that the portion not referrnd will go into effect at the time it otherwise would
take effect but the portion referred will not take effect until the people have
voted on it and only then, of course, if the majority vote in favor of it, situations
could arise in which part of a law takes effect but cannot be enforced because the
main portion of the law is held in abeyance waiting a popular vote. However, because
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of the infrequent use of the referendum in Ohio, and particularly in recent years,
this problem is difficult to illustrate. A more real problem is one which is similar
but arises under section 1ld, and that is the distinction between a law levying a tax
and one which merely relates to a tax.

No sections of laws nor items in an appropriation act have ever been referred
to popular vote in Ohio; only whole laws.

e ™y




15.

Article II

Section 1ld. Laws providing for tax levies, appropriations for the current ex-
penses of the state government and state institutions, and emergency laws necessary
for the immediate preservation of the public peace, health or safety, shall go into
immediate effect. Such emergency laws upon a yea and nay vote must receive the vote
of two-thirds of all the members elected to each branch of the general assembly, and
the reasons for such necessity shall be set forth in one section of the law, which
section shall be passed only upon a yea and nay vote, upon a separate roll call :
thereon. The laws mentioned in this section shall not be subject to the referendum,

History: Section ld was enacted in 1912 and has not been amended,

Explanation: Section 1d lists three types of laws which go into immediate effect and
which are not subject to the referendum: emergency laws, tax levies, and appropria-
tions for current expenses., ‘''Immediate effect' is interpreted to mean when signed
by the governor, not when filed in the office of the Secretary of State.

It is noteworthy that, although these laws are not subject to the referendum,
the initiative may be used to adopt, amend, or repeal any of them.

Emergency Laws: In the last 25 regular sessions of the General Assembly, the
percentage of emergency laws enacted has ranged from .3% to 27% of the total number
of laws for the session. The low point, terms of total number of laws enacted, was
in the first session examined-~1921-22, when 146 laws were passed. Of these, 13 or
8%, were emergency laws. The total number of laws per session was highest in 1967-68,
when 503 laws were passed, of which 69, or 117, were emergencies. The two highest
years for percentages of emergency laws were 1935-36, with 25%, and 1939-40, with
27%. Thirteen per cent of the laws enacted in 1971-72 were emergencies, and 11% in
each of the two previous regular legislative sessions.

Section 1ld sets forth these rules for emergency laws:

1. An emergency law must be one which is necessary for the immediate preserva-
tion of the public peace, health or safety.

2. It goes into immediate effect (i.e., when signed by the Governor).
3. It is not subject to the referendum.

4. To pass as an emergency, a law must receive 2/3 of all members elected to
each house. :

5. 'The reasons for the emergency must be set forth in one section, upon which
a separatie roll call, yea and nay, shall be taken. The emergency section remains a
part of ¢the bill only if it receives a 2/3 majority on the separate roll call in
each house.

One basic question about emergency laws, perhaps the most controversial one, is
whether courts will review a legislative declaration of an emergency. Will the courts
examine the reasons given by the legislature and determine whether, in fact, these
reasons show a necessity for the immediate preservation of public peace, health and
safety? Will the courts examine facts and evidence extrinsic to the legislative
declaration to determine whether an emergency exists? In Ohio, the answer is no.
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Originally, the Ohio Supreme Court-held that the emergency declaration could be chal-
lenged in court, but the determination-was obiter dictum, and subsequent Supreme Court
cases rejected the reasoning of this case. The matter was finally laid to rest in
State ex rel, Schorr v. Kennedy, 132 Ohio St. 510 (1937) by a statement that the
people intended the legislature to make the determination of the emergency, and the
General Assembly is the exclusive arbiter of this decision. I1f the General Assembly
abuses the power, the people can change the Constitution.

The procedural aspects of the emergency declaration must be strictly cdmplied .
with; the constitutional provisions are deemed mandatory for this purpose. That is,
the reasons for the necessity must be set forth, otherwise there is no valid ‘emergency
clause; the roll calls must be clearly set forth in the journals of the two houses.
The effect of the failure of one of the essential elements of an emergency-~-failure
to set forth the reasons for the necessity, failure to take a separate roll call on
-the emergency, failure of the bill to receive 2/3 on final passage--is not to invalidate
the legislation, assuming all constitutional requirements are met for the passage of
ordinary legislation-~but only to invalidate the emergency section, and the effect
of that is to convert the bill into an ordinary 90-day law and make it subject to a
referendum, Activities which take place pursuant to a law assumed to have passed as
an emergency can later be ratified if they are found to have been premature, assum-
ing that the law was not defeated on a referendum.

This discussion about what are essentially legislative procedures may lead to
the conclusion that emergency clauses are used on bills for purposes other than true
emergencies, and have no relationship to the referendum and this is, in fact, the
case. Some, although not all, laws enacted as emergencies have emergency clauses
attached not because the public peace, health or safety is endangered nor because the
General Assembly is attempting to avoid the possibility of a referendum, but because
there is a deadline to be met which falls sometime between the date of enactment and
90 days hence--it may be the beginning or end of a fiscal or a calendar year or
quarter or other period, it may be an election deadline, or a court~imposed deadline
which requires action by a certain time, The dilemma of whether a true emergency
exists creates a problem for some legislators, who refuse to vote in favor of the
emergency section unless they believe it to be a real emergency even though they
favor the legislation.

A possible way out of this dilemma would be to devise a method by which legis~
lation could take effect within the 90 days, perhaps with a special legislative vote
and perhaps with a requirement that the reason for the date chosen be stated, but
not preclude the possibility of referendum. Having the referendum apply to a law
which is already in effect would simply be a way of providing for an initiative
Process to repeal a law, but making it direct rather than an indirect initiative.
Anocher decision could then be made about whether to retain ‘the present emergency
language and finality of the legislative determination of an emergency.

Appropriations: Only appropriations '"for the current expenses of the state
government and state institutions' (i.,e., when signed by the Governor) and are not
subject to the referendum. Other appropriations--for capital improvements, for
sundry claims--are subject to the same rules with respect to effective date and
referendum possibilities as are other laws,

It should be remembered that a referendum may be applied, under section le, to
a law, section of a law, or item in a law appropriating money. Thus, the petition
for a referendum might challenge only one item of proposed expenditure, whether or
not it constitutes an entire section of the law; indeed, the entire appropriation
act itself is frequently one section. Appropriation acts often contain substantive
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law, in addition to items of expenditure, and such substantive law can also be chal-
lenged as an "item" in a law appropriating money.

Most of the cases and attorney general opinions setting forth law and rulings
regarding items in appropriation acts deal with the gubernatorial veto, since the
Governor's veto power extends to '"any item or items in any bill making an appropria-
tion of money". Others have dealt with whether a particular item was "for the cur-~
rent expenses 'of the state government and state institutions' for the purpose of
knowing whether the appropriated money was available immediately, but these decisions
have not been for the purpose of determining the availability of the referendum.

Laws Providing for Tax Levies: The interpretation of "laws providing for tax
levies” is the most troublesome of the three categories of laws specified in section
1d which go into immediate effect and which are not subject to the referendum, This
is particularly the case with tax laws because section lc, in addition to permitting
a referendum against any section or item of a law, makes it clear that ". , . the
remainder of the law shall not thereby (i.e., by the filing of a referendum petition)
be prevented or delayed from going into effect."

How have Ohio courts applied the rule of Section 1(d) that "LI]aws providing
for tax levies . . . shall go into immediate effect"?

In State ex rel. Schreiber v. Milroy, 88 Ohio St. 301 (1913) in the year fol-
lowing adoption of Sections 1(a) through 1(g) of Article II the question involved
an act of the General Assembly that imposed a limitation upon the aggregate amount
of taxes that could be levied and affected creation of the county budget commission.
Specifically, it pr&vided that in counties in which the amount of taxable property
in cities and villages exceeds the amount of taxable property outside cities and
villages that the third member of the commission should be the city solicitor of the
largest municipality in the county. The action was brought by the city solicitor
of such a city, claiming right to a position on the commission on and after the date
upon which the act was approved by the governor and not 90 days after filing with
the secretary of state. But the Court rejected his claim, holding that the act in
question was not a law providing for a tax levy. Said the Court, "The gemeral as-
sembly did not in this act impose a tax, stating distinctly the object of the same,
nor did it fix the amount or the percentage of value to be levied, mor did it designate
persons or property against whom a levy was to be made. It merely imposed certain
limitations and created an agency." It was, therefore, an act subject to the refer-
endum and could not become effective for 90 days.

In State ex rel. Donahey v. Roose, 90 Dhio St. 345 (1914) the Ohio Supreme
Court faced the question of whether an act containing some sections subject to the
referendum takes effect only as a whole after the expiration of 90 days from the
date it is filed, The Court decided that it did not, and that Section 1 of an act
providing for a tax levy of % mill on all taxable property within the state went into
immediate effect. Said the Court in its syllabus:

"Section lc of Article II of the Constitution of Ohio expressly

provides for a referendum not only upon any law but any section

of a law, All sections of a law not subject to the referendum:

provisions of this section of the Constitution go into immediate
effect when approved and signed by the governor.,"
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State ex rel. Keller v, Forney, 108 Ohio St. 463 (1923) is frequently cited for
the proposition of law contained in its_syllabus that "exceptions to the operation of
laws, whether statutory or constitutional, should receive strict but reasonable con-
struction. The language of Section 1d, Article II of the Constitution, expressly
enumerating certain exceptions to the people's right of referendum upon acts of the
General Assembly, must be construed and applied with reference to this rule." Before
the Court was an act 'to revise and codify the laws relating to the levy of taxes
and the issue of bonds by taxing subdivisions and to establish a budget system for
local expenditures. " The Court said that legislation authorizing or limiting local
taxation is subject to referendum and cannot take effect until 90 days after filing.

"This section of the Constitution," reasoned the Court, ''relates to the exercise
of a state power and therefore the only tax levy in the mind of the Constitution
makers was a state tax levy. It is unbelievable that the Constitution makers ever
thought of mere local levies in this connection, levies that are made, not by the
state, but by local authorities .. ." In a frequently quoted syllabus, the Court
gsaid further:

"The express language 'laws providing for tax levies' is limited to an
actual self-executing levy of taxes and is not synonymous with laws
'relating' to tax levies or ‘pertaining' to tax levies or 'concerning'
tax levies or any agency or method provided for a tax levy by any local
subdivision or agency."

The Ohio attorney general has found the following to be '"Laws providing for tax
levies":

(1) An act to increase the rates of excise taxes on gross receipts and earnings
of certain public utilities and to apply the increased revenue resulting therefrom to
the general fund of the counties for county statutory relief and welfare purposes.
The attorney general made no distinction as to sections within the act, concluding
that under the tests of the Forney case the "statutes . . ., are clearly of the kind
contemplated by . . . Article II, Section 1d . . . The act imposes a tax, stating
distinctly the object of the same, the percentage of value to be levied, and desig-
nating the persons and property against whom and which the levy is to be made." 1935
OAG 43 (#3841)

(2) An act amending the definitions section in the sales tax, in particular the
paragraph defining ''retail sale' by the addition of a provision that "farmers and
horticulturists shall be considered manufacturers or processors in the interpretation
of this act," The attorney general here cited the Milroy case because, he said, "the
court apparently recognized that an act which designated persons or property against
whom a levy is to be made would be '"a law providing for tax levies." The section
amended by the act in question he found "inextricably interwoven' with the tax levying
section. 1935 OAG 648 (#4311)

(3) Definitions section, in addition to tax levying sections in the liquor con-

trol act. 1935 OAG 705 (#4340) i
(a) H

(4)/ A section in the liquor control act requiring certain permit holdefs to
furnish bond to the state, one of the conditions being liability for taxes oh the
part of principal and surety. (The preceding opinion held that one of the definitions
sections was not subject to referendum because it was a law providing for a tax levy.
That section provided for the issuance of various classes of permits, and the attorney
general reasoned that the bond provisions "must be considered as being a- part" of the
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definitions-permit section,

(b) A "retaliatory" section of the same law imposing additiopal taxes, fees
and charges on products of manufacturers from states which impose greater taxes,
fees and charges on products of Ohio manufacturers than upon manufacturers located
in such states.

(c) Sections prescribing penalties for various violations of law requiring
the affixing of stamps to containers of beer, ale and other malt liquor and con-
ferring the power to seize such malt liquors where the tax was not paid, because
these provisions '"tend to and do relate to the provisions . . . which impose(s) a
tax on the sale or distribution in Ohio of beer, ale, and other malt liquors . . .
and "must be deemed to be a part of and incidental to a statute which provides for
a tax levy." 1935 0AG 759 (#4396)

The same opinion held that two sections establishing a penal offense for manu-
facture or sale of beer or intoxicating liquor without being the holder of a permit
do not provide for a tax levy '"'mor do these statutes in any wise enforce a law pro-
viding for a tax levy."

It also declares that a general penal section applying to the violations of the
liquor control act not otherwise prescribed and a section providing for a refund to
certain permit holders of their unexpired permit fees were subject to referendum and
not a part of any statute which provides for a tax levy.

(5) An amended section prescribing the rates of taxes levied upon the operation
of motor vehicles (present R, C, 4503,04) because it both fixes the amount and desig-
nates the kinds of motor vehicles subject to the tax and thus meets the tests of
Milroy and Forney. 1937 QAG 875 (#524).

(6) A definitions section in the liquor control act and a section that provided
for the issuance of liquor permits of various kinds and fixed permit fees, in many
cases based upon the amount of business done. As to the former amended sect'ion the
attorney general had little difficulty. '"Inasmuch as Section 6064-1 General Code
contains definitions of terms, which definitions are to be used in the construction
and interpretations of Sections 6064-41 and 6064-42 General Code (which two sections
he noted specifically provide for the levying of a tax on various products having
the specified alcoholic content), Section 6064~1 must be considered as a part of
the tax levying provisions."

The second section gave him more trouble., Although his predecessor had held
the permit section to be excluded from referendum (see (4) above - 1935 DAG 759)
the opinion points out that this was "because the then amended section contained a
definition which was necessary for the interpretation of "the levying sections.”
Examining the amended permit section, the attorney general termed it a "licensing
section" but noted that fees collected thereunder had produced 'substantial revenue."
He then explored the question of whether the permit fee should be construed as a tax
or a regulatory measure and concluded that ''taken as a whole the legislature in the
enactment of the Liquor Control Act ., . . acted in the exercise of its_police
rather than its taxing power.” (Emphasis added.) However, he pointed out, the only
reason for the referendum exemption applicable to tax levies that he could see was
that the revenues of the state should not be delayed by referendum '"be they derived :
through an exercise of the taxing power or through an exercise of the police power."
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Noting the substantial revenues that had been produced, the attorney general felt
"compelled to conclude that this is a section ‘providing for tax levies' . . . 1937
0AG 1279 (# )

(7) A section under which by its terms a ''tax is hereby levied on the sale
or distribution in Ohio of beer, ale, porter, stout and other malt beverages . . .'
even though the section as amended:by the act contained an inadvertent error in the
definition of malt beverages covered. The application of Section 1d gave the attorney
general little difficulty. He held that the tax should continue to be collected
despite an error in the act that applied it to malt beverages containing not less
than 7 per cent alcohol instead of beverages containing not more than said percentage.
1937 0AG 1417 (#777)

(8) Two sections as amended to exclude from the definition provisions of
these sections corporations theretofore included as "signal companies' and public
utilities for purposes of excise taxes and property assessment by the tax commission.
(If the sections in question did not go into effect until 90 days after filing they
would not have been required to pay excise taxes in the year 1937 nor would they have
been liable for corporate franchise taxes for that year.) The attorney general said:
"With respect to this question, Sections 5415 and 5416 General Code now, as before
their amendment, are part of a comprehensive statutory scheme for the assessment . . .
of the property of public utilities for purposes of local taxes and for the assess-
ment and levy of excise taxes as such upon public utilities.'" They were, he said,

"a component and essential part of this statutory scheme of taxation, in this that
their provisions are definitive, defining the corporations which with respect to the
nature of their business have the legal status of public utilities for purposes of
taxation." These sections, he concluded "now, as before their amendment, define the
persons or corporations which as public utilities are subject to the incidence of the
excise tax provided for by the related and following sections . . . and for this
reason they are likewise laws providing for tax levies within the meaning of the con-
stitutional provision . . ." The attorney general cited 1935 0AG 648 (2 above) amend-
ing the definition of '"retail sale" so as to exclude certain sales from incidence of
the tax. 1937 OAG 1429 (#779)

(9) Unemployment compensation act, notwithstanding that in enactment the
General Assembly had added an emergency clause. Nevertheless, said the attorney general,
the act represented in part at least the exercise of the power of taxation. 1937 OAG:
100 (#1769)

(10) Section fixing a percentage of gross premiums to be assessed against
foreign insurance companies as a tax upon business done in this state, The attorney
general cited Forney tests and said that the section being amended by the legislation
in question fixes the amount or percentage of value and designates the property
against which the levy is made and was "self executing" because no additional legis~
lation was needed. 1939 OAG 561 (#451)

(11) Section establishing employer contributions under the unemployment com-
pensation law and authorizing employer payment of voluntary contributions. Hare the
attorney general was confronted with the question of whether the unemployment compen-
sation law levies a tax. On the authority of Carmichal v. Southern Coal and Coke,
301 U. S, 495 he ruled that it does. Other sections amended and enacted by the same
act, he said, are not statutes levying a tax and therefore do not become effective
immediately since the act contained no emergency clause. As to the portion governing
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voluntary contributions he added: '"I am not unmindful of the fact that there may

be certain sentences and certain clauses in such act which do not in and of them-
selves levy a tax and which might be argued as pertaining to a tax, rather than
levying a tax, However, I am unable to find any provision of law which would author-
ize a part of a section to become effective at one time and part of a section to
become effective at a different time.'' 1943 0AG 378 (#6207)

(12) Two sections in the motor vehicle registration law, both amended by an
act that included additional amendments and enactments relating to the same general
subject of motor vehicle registration and that were distinguished by the attorney
general as to effective date. Here the definitions section was amended to exclude
certain vehicles from the definition of "commercial car'" and the section prescribing
the schedule of annual license tax rates upon motor vehicles was amended to increase
such rates for the newly defined category of '"commercial car" and to establish rates
for the motor vehicle category (bus) excluded from the definition. The rate section
also increased certain minimum taxes. Both were held to be laws providing for tax
levies, both "inextricably interwoven' with the section containing the operative
language actually levying the tax, Sections distinguished as not becoming effective
immediately although included in the same act were one providing a different method
of distribution of revenues collected and several others relating to penal offenses
concerning overweight vehicles and vehicular equipment. 1951 OAG 164 (#435)

In 1961 Sub., H. B. 330 amended R, C. 5739.02 of the sales tax law, a section
that contains operative provisions governing levy of the tax as well as its purposes,
rates and exemptions. The amendment provided an exemption for the sale of prescrip-
tion medicines and medically prescribed devices. The question put to the attorney
general was whether the exempting of such items constitutes a law providing for a
tax levy., Ruling that it did not, the attorney general said that although the act
before him amended the section of law creating and levying the tax, ''the tax in
question and the levy of the tax were authorized by previous acts of the General
Assembly, not by the bill in question." The rule relied upon was stated in In re
Hess, 93 Ohio St. 230, at 234 as follows:

"The provisions contained in the act as amended which were in the
original act are not considered as repealed and again reenacted, but
are regarded as having been continuous and undisturbed by the amenda-
tory act."

Case law on the effective date of tax levies and acts containing tax levies
is sparse in Ohio. The Roose case and at least two of the attorney general's rulings
have taken the view that an otherwise referrable section of a measure would be subject
to referendum even if combined with sections excluded from the device but there have
been no cases directly on point, |

Although the attorney general has made a number of rulings on the subject,
few generalizations can be made on the basis of the above summary. Where definitions
sections have been found to be "inextricably interwoven'' with sections containing the
operative language of tax imposition, the attorney general has extended to them the
application of section 1(d) of Article II, calling for immediate effect.

On the other hand, laws providing only the "machinery for tax levies have

been held not to fall within "immediate effect" provisions (1927 OAG 605). A law
providing for exemptions from the inheritance tax was not a law "providing for" a
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tax levy (In re Neff, Hamilton County Probate-Court, 80 Abs. 439, 1958). Nor was a
law increasing the exemptions from the sale tax (1961 OAG 2385) '

It was contended that the recent initiative effort to amend the Constitution with
respect to the income tax was an unconstitutional effort to effect a referendum on a
law providing for a tax levy, but the Supreme Court, in State ex rel., Schwartz vs.
Brown, 32 Ohio St, 1, 1972 held otherwise.

The problems of making tax laws effective on a date between '"immediately" and
90 days hence are the same, and probably more acute, then those affecting emergency
laws.

In a 1950 law review article on the initiative and referendum in Ohio commenta~-
tors Jefferson B. Fordham and J. Russell Leach observed: 'The referendum would
doubtless be available as against a measure repealing a state tax. This observation
is offered despite its academic ring."

3. Fordham and Leach, ""The Initiative and Referendum in Ohio," 11 Ohio St. L.J.
495, 525 (1950).
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Article II

Section le, The powers defined herein as the "initiative" and 'referendum'"
shall not be used to pass a law authorizing any classification of property for the
purpose of levying different rates of taxation thereon or of authorizing the levy
of any single tax on land or land values or land sites at a higher rate or by a dif-
ferent rule than is or may be applied to improvements thereon or to personal property.

History: Section le was adopted in 1912 and has not been amended.

Explanation: The long struggle about classification of property for tax purposes,

and the history of the ''single tax' movement, are interesting and instructive his-
tories in Ohio and elsewhere. However, for the purposes of a present-day reading of
the Constitution, it is perhaps only relevant to note that the section only forbids
the use of the initiative and referendum to pass laws authorizing classification or
the single tax and does not forbid the use of the initiative to amend the Constitution
for such purposes. (Thrailkill v. Smith, 106 Ohio St. 1, 1922)

The Constitution has, in fact, been amended to permit classification of personal
property, and only land and improvements thereon are still subject to the uniform
rule of section 2 of Article XII. Section le is a restriction only on the people, by
means of initiative or referendum, and does not restrict the General Assembly so long
as what it does is otherwise constitutional.(State ex rel. Lampson v. Cook, 44 Ohio
App. 501, 1932),

With respect to section le, Professor Harvey Walker commented in his 1951 review
of the initiative and referendum provisions: '"The first of these prohibitions already
has been avoided by the amendment of Article XII, Section 2, of the constitution to
permit such classification. The second seems so improbable today that the elimination
of the whole section might now be accomplished."® The Fordam and Leach article com-
ments: '"While, as we have seen, the single tax movement was still vigorous in 1912,
at this day the fear of the ghost of Henry George seems very unreal, 1In view of the
relative ease of amending the constitution, this limitation is pretty weak, in any
event."

4., Wilder Foundation, "An Analysis and Appraisal of the Ohio State Constitution,
1851-1951, Chapter 3.

5. Fordham and Leach "The Initiative and Referendum in Ohio,'" 11 Ohio State Law
Journal 495 (1950),
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Article 11

Section 1f, The initiative and referendum powers are hereby reserved to the
people of each municipality on all questions which such municipalities may now or
hereafter be authorized by law to control by legislative action; such powers shall
be exercised in the manner now or hereafter provided by law.

History: This section was adopted in 1912 and has not been amended., It should be
kept in mind that Article XVIII, dealing with the organization and powers of munici-
pal corporations, was adopted at the same time,

Explanation: Initiative and referendum powers are provided for the people of munici-
pal corporations in two ways: by statute, for cities and villages which do not have
charters, or by charter. Cities and villages which do not have charters are bound
by the statutes with respect to the procedures for initiative and referendum, and
when these powers are available; city council cannot, by ordinance, alter these pro-
visions. On the other hand, charter cities and villages can write their own initia-
tive and referendum provisions, and are not bound by the same rules as are constitu~
tionally or statutorily applied to the state initiative and referendum powers and
procedures. The only restriction on charter cities and villages is that the ques-
tions on which initiative and referendum may be used by the people of the city or
village must be a question which the municipality is authorized by law (including,
of course, the constitutional home rule provisions) to control by legislative action.

Initiative and referendum powers are not required to be reserved for the people
of counties, or townships, or any other political subdivisions, except for specific
instances provided elsewhere by the Constitution. A county referendum is required
on the adoption of an alternative form of county government, and on changing county
boundaries., Municipalities and townships may transfer powers to counties, but the
people must be given initiative and referendum rights with respect to measures trans-
ferring powers or revoking such transfers, Initiative and referendum rights must
also be reserved to the people of any county which has a charter, on all matters
which the county may control by legislative action.

The General Assembly has, by statute, given initiative or referendum, or both,
rights to the people of counties and townships in certain instances--township zoning
ordinances and county optional taxing powers are two examples.

Since many court cases relating to municipal initiative and referendum are based
on charter provisions, it will not serve any useful purpose to review all of them
here. Some municipal initiative and referendum problems concern the relationship
between the initiative and referendum provisions and provisions of Article XVIII,
particularly section 5 thereof.

Insofar as municipal charters provide for initiative and referendum in the same
or substantially similar language as that in the Constitution, interpretations of
that language will be the same. For example, if emergency legislation is permitted
8 city council by charter and such legislation is not subject to the referendum, by
charter provision, the courts will take the same view of the declaration of an emer-
gency by council that they take of a similar declaration by the state legislature=--
that the procedures specified in the charter must be followed exactly, but the
courts will not look behind the declaration and inquire into the reasons for the
emergency. Unless a different provision appears in the charter, a measure which is
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not subject to the referendum may, nevertheless, be amended or repealed by using the
initiative, and city council may repeal or amend an initiated measure, Measures in-
itiated by the people must be ordinances, not merely questions of policy to be im-
plemented by city council. Courts will not keep a measure off the ballot because

of claimed unconstitutionality,

A city can, by charter, provide for more or fewer reasons for taking legislation
out of the referendum than are provided in the Constitution for state laws., The levy
of a tax, for example, may be subject to referendum if not prohibited by charter.

The administrative-legislative distinction which is important, particularly in
the use of the initiative and referendum at the municipal level, in other states,
notably California, has been applied in Ohio but few cases discussing the distinction

or setting forth standards or guidelines for applying it exist, As a general state-~
ment, it can be said that city councils may engage in some activities which are not
truly legislative in character, but more administrative; these administrative actions
are not subject to the referendum. Applying this rule in specific instances is more
difficult., An amendment to a zoning ordinance and an ordinance relating to parking
spaces have been held to be legislative, hence subject to the referendum; a resolu-
tion approving a low rent subsidy program has been held to be administrative.

The Ohio Supreme Court cases have held that municipal wages and other personnel
matters which the charter provided should be established by council cannot be fixed
or altered by initiative.
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Voting Rights of Idiots and Insane Persons
Article V, Section 6

Constitutional provisions are intended to protect individuals as well as
society., Just as the Bill of Rights enumerates sacred individual freedoms, the
constitution elsewhere restricts civil liberties when deemed detrimental to the
whole society. Accordingly, specific groups of persons are denied such civil
rights as the right to hold public office and the right to vote. By the Ohio
Constitution as well as other state constitutions and statutes, these groups in-
clude: persons guilty of felony, treason, bribery, and idiots and insane persons.
Research Study No, 25 deals with criminals.

This paper discusses the rights of idiots and insane persons to vote in
four sections: (a) the history of laws prohibiting idiots and insane persons from
voting, (b) relevant sections of the Ohio Revised Code,(c) a discussion of who
can vote,(d) conclusions and alternate approaches. An Appendix listing statu-
tory and constitutional provisions of other states regarding voting restrictions
of the mentally ill is found at the end of the discussion.

I
History

Article V, Section 6: No idiot, or insane person, shall be entitled to the priv-
ileges of an elector,

The Ohio Constitution, like many other state constitutions, still uses the
words '"idiot" and "insane", words which have fallen into disfavor and are re-
placed in some of the newer state constitutions and statutes by terms more nar-
rowly defined. For example, the Virginia Constitution uses the phrase 'persons
adjudicated to be mentally incompetent by law'", New York statyte contains the -
words "persons judicially determined mentally incompetent", and the Ohio Revised
Code uses the terms 'mentally ill" and "mentally retarded", the latter term found-
ed on discernible anatomical causes. These terms indicate greater understanding
of psychic disorder as well as a greater interest in the civil rights of persons
so inflicted. But these are very recent strides.

Arguments about voting rights of the insane and idiotic were non-existent in
the 19th century and the words of Section 6 of Article V in our present Ohio
Constitution have not been changed since adopted in 1851. That any improvement
in understanding and treatment of the mentally ill occurred was largely the work
of Dorothea Dix, who in 1843 pointed out that mentally ill people were sick, in
need of treatment rather than incarceration, and of Isaac Ray, an American for-
ensic psychiatrist. In 1869 he stated the objectives of laws relative to admission
of patients to mental hospitals:

"In the first place, the law should put no hindrance in the way to the
prompt use of those instrumentalities which are regarded as most ef-
fectual in promoting the comfort and restoration of the patient,
Secondly, it should spare all unnecessary exposure of private troubles
and unnecessary conflict with popular prejudices, Thirdly, it should
protect individuals from wrongful imprisonment. It would be objection
enough to any legal provision that it failed to secure these objects
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in the completest possible manner."

Although some states followed the recommendations of Dr, Ray in an informal
manner (in 1881, Massachusetts encouraged voluntary admission of patients), the
first serious treatise on the rights and responsibilities for mentally i1l was a
proposal drafted for state legislation called the '"Draft Act". This recommendation,
published in 1952, was prepared by the National Association of Mental Health. The
Draft Act was the forerunner of modern legislation providing for treatment for the
mentally ill, and many of its recommendations are followed in Ohio today. Among
these are provisions: for voluntary admission to mental hospitals; for admission
on medical certification; for formal judicial proceedings for indeterminate, in-
voluntary hospitalization which exclude the jury and the compulsory presence of
the proposed patient; and to protect individuals from wrongful imprisonment by
specifying permissible time limits for detention without a hearing.

Most importantly, for the purposes of our discussion, the proposal formalizes
the intrinsic difference in the rights of the voluntary patients, and those adjudged
judicially ill involuntarily. The Draft Act states:

Section 21, (a) Subject to the general rules and regulations of the hospital
and except to the extent that the head of the hospital determines that it
is necessary for the medical welfare of the patient to impose restric-
tions, every patient shall be entitled...

(3) To exercise all civil rights, including the right to dispose of property,
execute instruments, make purchases, enter contractual relationships,
and vote, unless he has been adjudicated incompetent and has not been
restored to capacity.

The Draft Act illustrated the use of due process regarding the mentally ill by
illustrating the difference between committment and detention. Dr. Francis J.
Braceland, in his testimony before the U.S. Senate Subcommittee on Constitutional
Rights of the Mentally Ill, in 1961, stated:

"Of great importance are the laws that provide for emergency committment
when something occurs in which it is necessary to study a person for a
limited time,..One may examine a man and detain him. He is detained
for observation, because this word "committed" is a serious one,...
Committed patients lose their automobile license, their right to vote,
and sometimes they have difficulty in getting a job."

II
Statutory Provisions

The Ohio Revised Code contains provisions regarding mentally ill patients in
Chapters 5122,., 5123., and 5125, The Revised Code contains a clear cut distinction
between voluntary and involuntary patients. Their method of hospitalization dif-
fers as does their degree of awareness of their situation - by legal definition.

In fact, the code defines the two types separately under "mentally ill individual"
and "mentally ill individual subject to hospitalization by court order".

Sec, 5122.01 (A) '"Mentally ill individual' means an individual having
an illness which substantially impairs the capacity of the person to
use self-control, judgment, and discretion in the conduct of his affairs
and social relations, and includes "lunacy', "unsoundness of mind",
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"insanity", and also cases in which such lessening of capacity of control
is caused by such addiction to alcohol, or by such use of a drug of abuse
that the individual is or is in danger of becoming a drug dependent per-
son, so as to make it necessary for such person to be under treatment,
care, supervision, guidance, or control.”

Sec. 5122,01 (B) '"Mentally ill individual subject to hospitalization
by court order" means a mentally ill individual who, because of his 1il-
Iness, is likely to injure himself or others if allowed to remain at
liberty, or is in need of care or treatment in a mental hospital, and
because of his illness lacks sufficient insight or capacity to make
responsible decisions with respect to hospitalization."

One of the major objections leveled against these definitions is that the term
"mentally ill individual," which is in need of definition, is being defined in
the Code by words themselves in need of definition, obsolete words, or legal terms
which are inappropriate to define a medical term, In addition, not all of the per-
sons in mental hospitals are described by the two terms defined above. Voluntary
patients may come to a mental hospital because they feel unable to cope with their
problems alone., While the treatment afforded by a mental institution may prove
beneficial to voluntary patients, their problems need not be as severe as those
ascribed to a "mentally ill individual". Between the black and the white, the
mentally ill and the mentally healthy, there is a grey area which includes persons
to whom treatment proves bemeficial, but whose disfunctions are not as grave as
those described in the two definitions. These individuals are not defined in the
statutes. These problemézlead to many others, most important to this discussionm,
is a lack of a standard by which to judge who does and who does not fall under
these definitions. Fred A, Dewey, in his article Imprisonment of the Mentally Illi
An Inquiry into the Deprivation of Civil Liberties Under Ohio Laws_ and Procedures,
cites the following as one of several objections to the laws:

"The fact that the definition of a mentally ill individual is stated to :
include "lunacy'", "unsoundness of mind" and "insamity" throws no light
upon, but rather obscures, the meaning of the phrase under discussion.
"Lunacy' is not a medical term but is an obsolete legal term for a
major mental illness which had its origin in a primitive belief in
moon madness. '"Of unsound mind" is defined in the Ohio Revised Code
(1.02 (E) Baldwin 1971) as including all forms of mental deficiency
or derangement. Under this definition, who could qualify as mentally
well? Are all judges, psychiatrists, physicians, lawyers and other
persons who participate. in:the disposition of persons alleged to be
mentally ill free of every kind of mental derangement? Are all of them
entirely free of all illusions, fantasies, delusions, manias, phobias,
and egomania?"

According to the Revised Code, a voluntary patient who enters a mental hos-
pital either of his own request, or by that of parent or guardian, depending on
age, shall be treated until such time as release is requested. The voluntary
Patient, who requests his release in writing, or who doesn't object to that re-
quest for release by a next of kin, or whoever, will be released unless:

"(T)he head of the hospital, within ten days from the receipt of the

request, files or causes to be filed with the probate court of the
county where the patient is hospitalized or of the county where the
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patient is a resident, an affidavit thet in his opinion the patient is
mentally 111 and the release of the patient would be unsafe or detri-
mental for the patient or others, release may be postponed on the
filing of the affidavit for as long as the court determines to he
necessary for the commencement of proceedings as provided in sections
5122,11 to 5122.15 inclusive of the Revised Code, but in no event for
more than ten days."

Involuntary hospitalization may occur in one of several ways:
S&¢225122.06 "Non-judicial hospitalization: ninety-day limitation.,"

Under this section, a person who does not object in writing may be admitted
to a hospital on the application of a friend, relative, spouse, guardian, or head
of any institution where the individual may be, and certification by two licensed
physicians "that they have examined the individual and that they are of the opin-
ion that he is a mentally ill individual subject to hospitalization by court order."

Sec, 5122.08 "Emergency hospitalization with medical certificate: sixty-day limi-
tation."

A person may be admitted to any hospital upon the application of anyone who
believes the individual is likely to cause injury to himself or others if not
constrained. In addition, a certification from one physician is required stating
that he, too, is of the opinion that the person is mentally ill, and consequently
is likely to cause harm to himself or others.

Sec. 5122,10 "Emergency hospitalization without medical certificate: five-day
limitation,"

Any sheriff, police officer, or health official can take: an individual into
custody and to a general hospital if they have reason to believe the person is
mentally ill and his remaining at liberty will prove injurious to himself or others;
pending examination and certification by a licensed physician. Persons included
under the previous two sections may also be taken into custody under this section.

Three alternatives are open to patients admitted under the preceding sections.
First, within the time limitation mandated by the statutes, the hospital staff
may determine that the individual is not in need of psychiatric care, and he will
be released. Second, an affidavit may be filed with the probate court requesting
a hearing to determine whether the individual may be committed to the mental in-
stitution. Thirdly, "Where an affidavit is filed alleging that a party is men-
tally ill, and such a party is hospitalized, but prior to a hearing of the matter,
such party signs an application for voluntary admission, the proceedings should
be dismissed." In re Leitner, 87 Abs 467 (1961).

When a hearing is held before the probate court for the purpose of judicial
hospitalization, persons specified in the Code are notified (the proposed patient
may or may not be notified), an investigation may be conducted by the probate court,
and a pre-hearing medical examination is performed. If the court finds the per-
son not to be mentally ill, "it shall order his discharge forthwith'" (RC 5122.15),
If the person is found to be needing treatment, the court may order him to one
of several hospitals or to thé care of a private psychiatrist, for a period not
to exceed ninety days. Section 5122,15 also states, ''Any individual who has been
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designated for examination or treatment under this section may, at any time
during the ninety-day period, apply for voluntary admission to a hospital under
section 5122.02 of the Revised Code. If, at the expiration of the ninety-day
period or at any time prior thereto, the court, after a hearing finds that such
individual is mentally ill and subject to hospitalization by court order, the
court may order "indeterminate hospitalization in a hospital.”

The crucial effect of the medical ailment on the legal rights of an indiv-
idual indeterminately hospitalized is stated in section 5122.36:

Legal effect of indeterminate hospitalization. Indeterminate hos-
pitalization pursuant to section 5122.15 of the Revised Code, is an
adjudication of legal incompetency. Legal incompetency under this
section is sufficient grounds for the appointment of a guardian pur-
suant to Chapter 2111 of the Revised Code...Final discharge pursuant
to section 5122,21 of the Revised Code operates as a restoration of
legal competency..."

Therefore, the individual who comes before the probate court, is declared
mentally ill subject to hospitalization by court order, and indeterminately
hospitalized has received due process, and has lost his civil rights, among
those, his right to vote.

The major point to be made is that section 5122,36 is the sole justification
for taking away the rights of an indeterminately hospitalized mentally ill pers
son, and leaving intact the rights of a voluntarily admitted mentally 1ill per-
son., He who comes before the courts either retains or loses his rights by due
process, and he who does not come before the courts cannot be denied his rights,

I11
Who Can Vote?

The present situation for determining who can not vote because of mental
. illness is unsatisfactory for two reasons:

First, unlike Section 4 of Article V which says that the General Assembly
shall have the power to exclude persons convicted of infamous crimes from vot-
ing or holding public office, Section 6 of Article V is a direct prohibition -

"No idiot, or insane persons, shall be entitled to the privileges of an elector."
(emphasis added).

The General Assembly is not expressly given the power to determine which
mental conditions are such that a person should not vote nor to establish pro-
cedures for determining who does or does not fall into the categories. The
authority which denies the vote to mentally ill persons resides in the statutes,
section 5122.15 dealing with legal incompetency. But this arrangement neither
carries out the letter nor the spirit of the constitutional prohibition.

Second, the Supreme Court has ruled that a state must have “a necessary and

compelling interest' that would be promoted by the disfranchisement of certain
persons.

"The:efore, 1f a challenged state statute grants the right to vote to
some bonafide residents of requisite age and citizenship and denies
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the franchise to others, the Court must determine whether the exclusions
are necessary to promote a compelling state interest.'" Kramer v. Union
Free School District 395 U.S. 627 (1969)

As will be discussed in greater detail later in the memorandum, an examination of
how excluding mentally 11l persons from voting can "promote a necessary and com-
pelling state interest' raises serious questions about why other groups are not
disfranchised to promote that same interest,

The problems with the fact that the General Assembly 1is not expressly given the
power, by the constitution, to exclude idiots and insane persons from voting, and
powerless to carry out the constitutional prohibition, is two-fold. First, the law
now tolerates the voting of some persons who may in fact be mentally incompetent.
Second, there are no procedures specifying how a determination of idiocy or imsanity
is to be made. The only provision which touches upon this determination is section
5122.15 of the Revised Code which says that the probate court shall decide whether
a patient is in need of indeterminate hospitalization. The loss of voting rights
is based upon a person in need of indeterminate hospitalization also being legally
incompetent. But there are other persons whose right to vote may be challenged on
the basis of insanity, either at the polls, or in the case of contested election
results. In the latter instances, there are no prescribed methods for how hearings
must be conducted, by whom they shall be conducted, or even the crucial question of
whether medical evidence shall be required. The lack of procedure for determining
who is insane or an idiot allows persons whose opinions are unpopular, or whose
lifestyles are not well-received in their community, to be challenged on the basis
of insanity at the polls, under the present constitution, with the further con-
sequence that they may lose their right to vote without any medical evidence what-
everl

The tolerance which the law now has toward mentally i1l patients is in part a
response to the consideration that was voiced in the Draft Act and by those in-
terested in the treatment of the mentally ill, that incentives should be given to
people with mental problems to seek help on their own, without the embarassment of
being carted off by the sheriff or police officer. With the provisions currently
in effect, voluntary admittants are advised of the rights to release and are further
éncouraged to seek help by not having to face a court trial to gain admittance for
treatment. Assume that a voluntary patient is aware of his right to request release,
but that it is never requested by the patient or his next of kin, because the
patient is comfortable in the hospital. This patient whose mental illnesses are
being treated by the hospital staff, can vote, according to the present statutes.

Sec, 5122.03 (B) Judicial proceedings for hospitalization shall not

be commenced with respect to a patient unless release of the patient

has heen requested by himself or his guardian who has applied for his

admission.
(Note: Involuntary admissions who were formerly considered mentally ill subject to
hospitalization by court order, may switch their admission to voluntary, before or
within 90 days after a hearing before the probate court. These people, who someone
felt to be so ill as to be in danger of causing injury to themselves or others un-
less ;mmediately restrained, are now legally entitled to partake in the voting pro-
cess,

A person who is a voluntary admittant to a mental hospital, who may, in fact, be
suffering from severe mental disorders, maintains his civil rights, such as the
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right to vote, because his case never comes before the courts, and the court never
has the chance to decide on the question of lagal incompetency.

"The probate court is without authority to inquire into the question of
mental illness on its own motion; to invoke the jurisdiction of the
probate court, an affidavit is required to be filed pursuant to Sec 1890~
23 of this section. 1949 0AG 1278. (GC 1890-23 now RC 5123.18)

(Note: Former RC 5123,18 repealed. See RC 5123.27).

The only jurisdiction the head of the hospital has over the vote of a voluntary
patient concerns the type of ballot by which the patient may vote. Since the patient
becomes in a sense the "ward" of the hospital, and the head of the hospital his
"guardian" the latter may decide whether the patient is well enough to go to the
polls, or if he must remain in the hospital during election day. Within the ex-
isting law, that person is entitled to vote by absentee 