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1	 Midmorning Session, 11;05 a.m., 

Thursday, November 18, 1971.

• 
2 

• 

3 

4 CHAIRMAN SCHROEDER: I think we can get under way. 

5 At this time, let me indicate, we shall have a presentation 

6 of three ideas in the area of local government, after which 

7 we shall open this up in recognition of participatory 

8 democracy to your questions. We want you to think of them, 

maybe	 jot them down. If there is something that has not 

• 
9 

10 been answered by you or some specific help that the Con

11 stitutional Revision Commission might give to you, write the 

12 question out or the request out or the fact out, or whatever 

• 13 it is, you want to put down with your name and address, leave 

14	 it on the table directly outside where we have our books, 

and we'll try to answer your desires in that way. 

•	 
15 

I shall give further announcements	 regarding your16 

conduct over the noon hour at the conclusion of the three17 

18 principal addresses. I say that now so you won't be 

worried about starvation out here in the hinterlands of• 
19 

greater Columbus. 

• 
20 

As I was thinking about this, I had three ideas21 

that came to my mind. I hope that	 we can find in Ohio the22 

vision and the commitment of those men who sat in Philadelphi 

•	 
23 

in 1787 and put together the ordinance for the Northwest24 

Territory. I thought they were pretty good leaders and I25 

•	 33D9 
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constantly cite them to my law class. They took something 

about which they had full responsibility and created a type ./ • 
of government which had never been instituted before, and 

they dealt with the wilderness of nature in a very intelli

gent way. • 
You and I are called upon in 1971 to deal with the 

chaos of man, but the problem is still the same: to found 

a government which will meet the challenge. • 
The second idea that came to me, as I sit in, 

after SS years on spaceship Earth and smell, like my good • 
hound dog, Art, the winds of change which are blowing, I 

detect an odor and I want to share it with you, and if you 

don't smell it, please see your otolaryngologist at the • 
earlie.t convenient time. And this odor I smell is not 

representative democracy, which my friend Jeff Fordham 

talked about, but participatory democracy. And, ladies and • 
gentlemen, if you don't feel that this isn't making a 

change in all human institutions, as I say, see your • 
otolaryngologist. 

Participatory democracy. And it can come to 

grips with man's problems at the local level. We can't hop • 
a plane to the capital in Washington every weekend to par

ticipate but let me tell you, they can find the city hall 

•and they can call me on the telephone as their city 

councilman. Participatory democracy, the second idea, is a 

... 331.0 • 
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• 
1 distinctly local problem. 

2 Third, the real problems of man are not going to 

• 

3 be solved in Columbus, and for the state legislators here, 

4 I wish to apologize for that statement. They're not going 

5 to be solved in Washington. The real problems of man are 

6 going to be solved at the local level. Air pollution, 

7 water pollution, justice pollution, educational pollution. 

• 8 So, what we are talking about here today really is the 

9 future of the human race in the State of Ohio. 

10 To guide us on this, first, "Home Rule Today,"

• 

•� 

11 John Gotherman, of the Ohio Municipal League. His credential� 

12 are in writing on your sheet there, and they're all true,� 

13 and there's a lot more about him that's true.� 

14� John, come up here and share with us. 

MR. GOTHERMAN: Thank you very much.15 

• It is difficult to talk about home rule in Ohio16 

under any circumstances, and then to follow Dean Fordham, 17 

18 believe me, I really have my work cut out. On t.op of that, 

I think we're going to shortcut our formal presentations -• 
19 

• 
20 at least I intend to -- so that you will have some time to 

ask questions as you go.21 

22 Everyone has, as you probably have, their own 

concept about what home rule is and what it means. And I 

• 
23 

guess it means something different almost to everyone that24 

you talk to.. But I suppose, from a 18gal point of view,25 

•� '. 331.:2.� 
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when we are talking about municipal home rule in Ohio, we 

are talking about Article 18 of the Constitution, and, in 

the case of counties, we are talking about Sections 1, 3 

and 4 of Article 10 of the Constitu~ion. So, from a legal
J •point of view, that's what we are dealing with in Ohio. 

From a political scientist point of view, I 

suppose we are dealing with that broad concept of making • 
decisions and doing things as close as possible to the 

people. 

So, I want to explore very briefly municipal • 
home rule with you from these two points of view, and I 

think, in order to do that, in order to set the stage, and 

•particularly I would hope that the Constitutional Revision 

Commission, the people that are going to make decisions, 

will review what happened in Ohio prior to home rule, • 
because I really don't think you can understand particularly 

well the existing laws that we have, the existing structure 

and, as Dean Fordham called it, a dichotomy that we have, • 
unless you understand what happened before this existing 

struoture that we're dealing with. 

•In Ohio's early jurisprudence, certainly, the 

controlling principle was that municipalities were simply 

creatures of state government. They were, in fact, not • 
creatures so much of the state government generally as the 

state legislature. The legislature individually chartered 

•� 
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them. It individually provided for the form of government 

of the city. They individually provided for the powers and 

duties and functions of the city so you could well imagine 

what municipal government might have looked like in those 

• days when the general assembly changed politically, I am 

sure, from time to time, when city hall changed politically 

from time to time. I am sure there was no great degree of 

• constancy to local government and neighboring communities, 

communities that had basically the same problems need not 

necessarily find themselves with the same powers and duties.

• It is with this kind of a background that we, I 

think, entered the so-called home rule. The Constitution 

• of 1851 did attempt to provide for the organization of 

cities and villages by general law rather than special act. 

I think it was obvious that the intentions of the drafters 

• of the Constitution of 1851 and the people who voted for 

• 
that Constitution were interested in preventing the abuses 

and the inequities that developed under the special act 

procedures that existed previous~to that time. However, 

as general assemblies go -- and I think even the members of 

• the general assembly that are here today will not take 

offense at this, because if you worked with the state 

legislature at all you know that there is nothing that a 

• very intelligent and a very energetic general assembly can't 

do. And they found their way around, quite frankly, the 

• 3313 
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problem of the requirement in the Constitution that 

municipal affairs be treated by general law, and they • 
created classes and grades of cities 80 that, in the end, 

most of the major cities had their own class, had their 

•own grade and, in fact, we were right back right back to 

the very beginning with special acts. 

In 1902, however, two SuPEema court decisions did • 
basically say, rather than emphatically say, that the 

present, the then existing arrangements for the government 

and the organization of municipalities were not - were not • 
within the meaning of general laws but, in fact, did 

constitute special acts. And so we had a prospective 

•announcement that all the law, all the law governing 

municipalities, all the procedural matters and the structure 

of government would be invalid under the Ohio Constitution. • 
Fortunately, they announced this in advance so that the 

governor could call a special session of the general 

assembly, which he did. It didn't take them too long. • 
It wasn't a question of an interim budget or 

interim local government act at that time. They did pass 

•an act, Senate Bill 1 of that particular special session, 

and, ~_ba.ical1y.,;t.tle act in 1902 is Title 7 of the Revised 

Code, as you find it today. Now, certainly, it has been • 
changed extensively. Many new chapters perhaps have been 

added. Some have been deleted. But, basically, the 

_3314 • 
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framework of the law that governs not chartered munici

palities, those that have not adopted a charter, would be 

the same as enacted in 1902 as a result of the court 

decision that outlawed all the existing law at that time as 

special acts of the general assembly. 

In 1912, as we all know, there was a constitutiona~ 

convention. The delegates to that convention were concerned 

about the relationships between local government and state 

government. They were concerned, I think, from reading the 

proceedings of that convention, of the meddling into 

internal affairs of municipalities by the general assembly 

through the special acts system which did not in any way 

produce uniform procedures for municipalities and the inter

ference in local affairs by means of classifications and 

cities or villages. 

Up to that point in history, municipalities in 

Ohio -- and I think most other states in the nation -- were 

considered, as I said before, creatures of the state, and 

they had only those powers that are announced in a very 

CODUUon rule known to all students of law that have gone to 

our modern law schools dealing with municipalities, of 

JUdge Dillon's rule. And Dillon's rule applied in Ohio. It 

provided that municipalities possessed only those powers 

expressly given by statute, those powers necessarily 

implied or incident to the powers granted and powers 

331.5 
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essential to the purposes of the corporation, not simply 

convenient but indispensable, a very narrow, narrow line of •
authority for municipalities. 

Counties today. As far as I know, there are no 

charter counties that have any additional home rule powers, • 
so counties today operate under this kind of a rule, 

basically, Dillon's Rule. I think those of you who are 

county officials spend a great deal of time in Columbus • 
trying to convince the general assembly that the ditch 

supervisor's salary ought to be a little more than what it • 
is now. Municipalities basically found themselves in this 

same position prior to the Constitution of 1912. 

I think that the delegates of the convention were • 
attracted toward a doctrine giving local officials the 

primary responsibility, not exclusive, but the primary 

responsibility for conduct of local affairs. After rather • 
arduous debates, the home rule amendment, Article 18, that 

I am dealing with, was approved. There was dissent but •
there wasn't too much dissent as it finally evolved because 

the vote was 95 to 8. Professor Knight, that Dean Fordham 

mentioned earlier, I think, generally summarized the general • 
purposes. 

As the drafters of the amendment viewed Article 18, 

first of all, it was to allow municipalities to choose a • 
form of government by the adoption of a charter. More than 

3316 • 
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• 
half of the cities have done that, almost all of the IrlCljor 

cities, with the exception of Canton and Parma are the only 

two over a hundred thousand that do not have charters, have 

done that, and very few villages, although many of the 

• larger villages, villages that are beginning to have prob

lems of a� small city have adopted charters. 

Secondly, to give municipalities the right to

• carry up municipal powers without the need for legislative 

action by the state. I think that's clear. That's funda

•� mental as to what one of the intentions was. I think, to a 

great extent, it has been successful. 

However, there was very little follow-up to the 

• constitutional convention and the statutes that existed, 

pre-dated the constitutional convention, were not repealed, 

were not reworked and, therefore, all those old statutes

•� have been interpreted in light of the constitutional pro

vision, and I wonder why we spend so much time even in 

•� municipalities in going to the general assembly and trying 

to get laws passed, modified or repealed. I suppose that 

to this extent the purpose was overstated by Professor 

•� Knight. 

• 
And, thirdly, to facilitate the ownership of 

municipal utilities, which was the big thing back then. We 

all accept that as being very common today now, but at that 

time, it was a very important p~~blem and certainly was one 

•� 331.7 
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of the major aims of the constitutional convention. 

The constitutional amendment, Article 18, was 

adopted by the people in 1912 and that year became the land
• 

mark year in municipal government in Ohio. 

I want to very briefly outline the content of the • 
home rule amendments to you. Ouite frankly, there have been 

many court decisions that have interpreted the various pro

visions of the constitution on home rule, not always con • 
sistently. Consequently, home rule in Ohio has from time 

to time taken some rather surprising turns of direction. 

However, sometimes those directions have been reversed. 
• 

Those of you who are lawyers here realize that very little 

is stated in the constitution in this quite general language • 
but most of the meaning of the constitutional home rule 

provisions have been supplied by court decisions. 

First of all, the constitution does classify • 
cities and villages with five thousand being the dividing 

line, and that's the only classification permitted, other 

than whether or not they have charters. This has been 
• 

( 

recognized by the courts. 

The constitution also provides that the general 

assembly provide for the incorporation of municipalities 

• 
\ 

and for the government of municipalities. Therefore, we 

have the general statutory form of government for cities • 
and villages that have not adopted charters. 

3318 • 
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1 It also provides for so-called additional laws. 

2 These are so-culled optional plans, alternative forms of

• 3 government, and the general aosembly has provided three� 

•� 
4 that nuve not been widely usea, ana perhaps that was one of� 

the less useful tools provided in the home rule amendment.�5 

6 Most cities have chosen to aciopt a charter rather than go to 

an optional point of government. They are the commission 

• 8 plan, the city manager plan, which has been used more than 

7� 

9 any other of the optional forms, and the federal or a 50

10 

•� 

called variation of the strong mayor option.

• 11 The constitution provides for the adoption of a� 

charter. Charter is the method availaole to urban citizens�12� 

to free themselves from the control of t.he state legislature�13 

over certain matters, not all matters. F'orm and structure�14 

of government may be conductea by a charter. Procedural15 

• matters may be varied under d charter from what they are16� 

under general laws for nonchartered municipalities, and so�17� 

auditional flexibility pertaining to taxation and debt may�18� 

be covered in charters.�• 19 

I am not going to touch upon this in any great� 

•� 
20� 

detail at all. I will ignore it as much as I can, because�21 

our next speaker is going to cover that topic and I think�22 

he is far better capable and qualified than I to get into 

• 
23 

the nitty-gritty details of taxation, finance, under�24� 

charters and under home rule provisions.�25 

• 331~ 
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Theoretically, as Dean Fordham has told you, 

charters provide no additional power. There is no • 
additional home rule power that municipalities have by the 

adoption of a charter. I think many of you who are 

municipal attorneys, however, would tend to think, "\'1e11, • 
that may be true but the courts have not always construed 

liberally home rule powers for nonchartered municipalities, 

when perhaps they have been a little more friendly where • 
they could hinge their decision upon a provision of a 

munic ipal char ter . II And \'1hi le the theory, I think, is • 
correct.1.Y stated by Dean Fordham, perhaps the prejudice of 

the courts has leaned the other way to grant some degree of 

additional power to charter cities. • 
Charter adoption, as I am sure you all know, is 

a two-step procedure. First you have the determination of 

whether or not a charter commission will be chosen. At • 
that time that question is put on the ballot. Fifteen 

people are elected on a nonpartisan basis. And if the • 
proposition, the issue of choosing a charter commission 

carried, why then, the commission elected has one yea~ to 

propose a charter Lack to the people for their approval or • 
rejection. 

Charters once adopted can be amended and can, in 

•fact, be repealed or abrogated. 

Section 3 of the constitution is the real heart 

3320 • 
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of the home rule amendment, as I'm sure most of you are 

aware. It is divided basical~y into two clauses, two 

separate parts, although it is not clear as to whether or 

not the drafters of the constitution intended these clauses 

• to be separately interpreted, but they have been so over 

the years, and I am not going to go into an elaborate 

explanation of the cases because I think that we really

• don't have time to do that. But, basically, we have the 

section of the constitution and Section 3, the part that 

• deals with all powers of local self-government. This means 

that Dillon's rule is nonapplicable to Ohio. 

It is not necessary to look to the statutes for 

• express or implied powers, the powers, that is, of local 

self-government. Then all municipalities possess it whether 

they are cities or villages or whether or not they have a

• charter.� 

Some matters are of broader concern, obviously,� 

•� than local self-government, and this is the dichotomy that� 

Dean Fordham suggested is not entirely logical. I would 

simply suggest that I don't know of any arrangement which 

• is foolproof. 

Due process and equal protection of the law are 

terms that have survived the constitutions of the nation

• and states quite well. They have been flexiole. They have 

been broadly interpreted in light of the social changes and 

• 3321 
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1 the times, and I suggest that this is one of those kinds of 

2 

3 

sections in,_ constitution that changes. Wha~ might have 

been of local concern fifty years ago may not be today, and 
• 

4 

6 

I see nothing wrong with that kind of a concept being set 

forth in the constitution. It does not attempt to be ever

lasting and finally decisive of the issues. 
• 

7 

8 

Annexations, for example, are not. 

nice if municipalities could write their own 

It would be 

annexation • 
9 laws, but the courts, I think properly, have held this is 

11 

not a matter of local concern. This is a matter that is 

broader than a municipality. Waste water treatment, 
• 

12 

13 

14 

pollution control laws, obviously, where they affect other 

subdivisions are not matters of local concern. I think that 

the list will grow as the years go by and I think it is a 

• 

16 

very workable dichotomy myself. 

Section 3, Article 18, also grants police power • 
17 to municipalities. The police power granted to municipali

18 

19 

ties is independent of any statutory grant. The State of 

Ohio and the municipalities may exercise police power con
• 

21 

currently in the same area. However, if there is a conflict, 

the exercise of police power by the municipalities fails and • 
22 is invalid and the state statute prevails. 

23 

24 

I think that we could perhaps cover some of the 

other areas, but I see our good presiding officer, who can • 
talk a lot louder than I, has gotten to his feet and, for 

33ft • 
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1 that reason, I am going to try to handle the remaining part 

• 
2 

3 

of Article 18, which is the police power section, in ques

tion and answer periods that hopefully will follow if we 

4 can squeeze the time out for you. 

• I appreciate your attention for this part of the 

6 presentation. Thank you very much. 

• 
7 

8 

(Applause. ) 

CHAIRMAN SCHROEDER: Thank you very much, John. 

9 We had an agreement, you see, that this would occur: that 

• 11 

I would stand up at the right time. 

Municipal tax and debt limits. Dollars are tools 

12 by which we achieve and fashion society, and local self

• 13 government is no exception. Very important tools. 

14 Richard K. Desmond, Squire, Sanders & Dempsey, 

• 16 

and I warrant his credentials as printed on your 

MR. DESHOND: My subject smells, too. 

form. 

It smells 

17 green and it's money. 

• 18 

19 

I want to invert the order and deal first, though, 

with the existing debt limits of the constitution. Those 

applicable to municipal corporations directly are found in 

• 21 Article 18, Section 13,and Artic:ie_13, section 6. There are 

22 indirect limits imposed by Article 12, Section 2, and 

• 
23 

24 

Article 8, Section 6. 

I think, first, we have to define what we mean 

by "debt. 1t And some of this is not constitutional; it is 

• 3323 
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1 case-made law. We, obviously, would include even ourselves 

2 

3 

within the phrase debt, something for which you pledged your 

general credit; that is, general obligation-type financing. • 
[I' 

4 In this state, the forms of that are called bonds or bond 

5 anticipation notes. • 
6 In addition to the general type of debt, we find 

7 that there are special debts. These have taken the form of 

8 what Dean Fordham mentioned earlier: mortgage revenue bond •• 
9 financing under Article 18, Section 12, or home rule revenue 

10 

11 

bonds under Article 18, Section 3, 

that John Gotherman talked about. 

the home rule amendment • 
12 This type of financing, although it is debt, it 

13 is special debt and it is called special debt because special • 

14 sources of revenue are pledged for the payment of the 

15 

16 

principal and the interest of the special debt. The holder 

of the debt does not have a claim against the general assets • 
17 and the general credit of the municipal corporation. 

18 

19 

, 
Instead, he must look solely to the special source of moneys 

for the payment of the interest on his obligations and, of 
• 

20 course, the repayment of the loan that he has made. These 

21 sources, obviously, are such as wa~er·.utility revenues, • 
22 sewer utility revenues, the revenues derived from parking 

23 

24 

meters and off-street parking lots and other sources 

have oome into being.in later types of financing. 

which 

• 
25 Unfortunately, our Ohio Supreme Court also at one 

3324 • 
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• 

• 
point was treating the contracts which were awarded by a 

municipal corporation as a debt and forcing the municipal 

corporations to adhere to the statutory format of com

petitive bidding. In the last nine months, our Ohio Supreme 

• Court has turned around and, without acknowledging the 

error which they had committed back in the 1920's, has now 

determined that a charter municipal corporation may follow 

• 

• its own charter procedure or charter-authorized procedure 

for the letting and awarding of contracts in a dollar limit. 

You notice I said charter municipalities, because, 

under the opinion in the Levers versus Canton, it is quite 

probable that a different result would occur with respect 

• to a statutory planned municipal corporation. 

There are two debt limitations imposed. One is 

a direct debt limit~ the other is an indirect debt limit. 

• 

• Let me deal first with the direct. 

The direct debt limitations, by and large, are 

found in Chapter 133 of the Ohio Revised Code. They are 

imposed by the general assembly pursuant to Article 13, 

Section 6, and Article 18, Section 13. Those debt limits 

• currently for Ohio municipal corporations are for general 

• 
obligation debt, all types, nonexempt, ten percent of the 

assessed valuation; for unvoted nonexempt debt, three and a 

half percent, except if you are a charter city -- Notice a 

statutory distinction between village and city, authorized, 

• 
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1 as John mentioned earlier, because of the constitutional 

2 recognition of the difference - charter city with a tax 

3 rate limitation included in its charter, five percent for 

4 unvoted nonexempt debt. This debt limitation is obviously 

5 applicable only to it.s general obligation debt. 

6 And I have used the phrase "nonexempt debt." The 

7 reason: the general assembly, in its wisdom, has seen fit 

8 to exclude from the direct debt limit a number of various 

9 types of obligations such as those which can be paid from 

10 surplus earnings of water or sewer utility, surplus earnings 

11 of recreational facilities, surplus earnings of off-street 

12 parking facilities, voting machine and other varying types. 

13 The indirect debt limit. Let me deal first with 

14 the difficult concept. Article 12, Section 2. Article 12, 

15 Section 2, of the constitution, says "thou shalt not tax 

16 without a vote of the people or pursuant to a charter pro

17 vision in excess of one percent of the true value of property .. 

18 One percent is ten mills. Thus the infamous ten-mill 

19 limitation. This ten-mill limitation means that the amount 

20 of taxes levied on a particular piece of property by all of 

21 the overlapping subdivision must not exceed ten mills. 

22 Visualize, if you can, standing on a piece of 

23 ground and looking up through the township, the board of 

24 education, the county and the municipal corporation. Those 

25 taxes imposed by those subdivisions without a vote of the 
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people� must not exceed ten mills. 

There are other indirect limitations, such as the 

requirement of the constitution that the tax upon real 

estate be at a uniform rate. This causes tremendous prob

lems with the configuration of political subdivisions in 

Ohio where the school district is not an arm of the municipal 

corporation but instead the school district encompasses an 

area beyond the municipal corporation, and some municipal 

corporations are split into as many as three different 

school districts. The result, if you tnink about it, on 

the ten-mill limitation is atrocious. It means that before 

a school district can be enlarged in Ohio, it must first 

take a look and see what other overlapping political sub

divisions its' going to pick up, because it may find that, 

when it looks, it will find the mandated share of another 

political overlapping political subdivision which it would 

pick up in the annexation would preclude tne school district 

from levying its share of the ten-mill limitation. So that, 

in essence, the desire to enlarge school districts has been 

frustrated by the imposition of the ten-mill limitation. 

In addition, tile personal tangible property has 

had various exceptions made to it and there Slas been a 

consistent decline in the value of personal tangible propert 

with respect to overlapping, the overlapping subdivisions 

in Ohio. 
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1 Another indirect limitation which has been imposed 

2 by the constitution is a requirement that the financing and 

3 issuance of aebt can only be made for a proper municipal • 
4 public purpose. Public purpose has been a very difficult 

5 thing to define, and this is what has sent municipal corpo • 
6 rations back to the general assembly from time to time,� 

7 thinking that if there was a statutory provision which said,� 

8 "This is a proper public purpose," that then they were safe •� 
9 in issuing debt for that purpose.� 

10 The proper public purpose has caused difficulties •11 with a number of varying types of financing. The classic 

12 case, of course, is the bomb shelter case out of south

13 western Ohio in which the Ohio Supreme Court, because of • 
14 failure to state in the voted bond issue a proper public 

15 purpose, invalidated the election on the bonds. 

16 There is also a further indirect limitation 

17 imposed by Article 8, Section 6, of the constitution. 

18 is the provision of the constitution that prevents a 

19 municipal corporation from lending its assistance to 

• 
This 

• 
20 

21 

22 

private corporations. However, over the years this has had 

a very devious interpretation by the court. They have held 

that even borrowing money at a cheaper rate consisted of 
• 

23 

24 

lending assistance to private corporations, 

of this provision. 

in violation 

• 
25 There has been some clarification of the section 
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1� in recent years. The courts have finally acknowledged that 

the lending of a credit and assistance by one political sub• 2 

3 division to another does not violate this provision of the� 

4 constitution. These decisions have now gone both� 

• 5 directions; that is, the larger political subdivision, i.e.,� 

6 the county, lending its credit to the municipal corporation� 

7 and the municipal corporation lending its credit to the� 

• 8 larger, the county.� 

I should also point out, however, that there is a� 

•� 
9� 

10 concept in the Ohio case law which says that this provision� 

11 of tile constitution is violated if pUblic moneys are� 

12 diverted and have to be restored from tax moneys. The� 

• 13 problem, of course, comes up in those cases where the� 

14� municipal corporation has a source of non-tax revenues which 

it would like to devote to special debt financing, and if it15

• 16 tries to do so in a fashion which removes that money from the 

general operations of the municipal corporation, then it is 

• 
17 

18 required to restore them from tax moneys. There is case law 

to the� effect that this may constitute a violation of the19� 

Article &, Section 6, provision.�20 

• I'd like to turn, if I may, to the limits imposed21 

by the� Ohio Constitution upon taxation by Ohio municipal22 

corporations. This is a rather difficult concept to deal 

•� 
23 

with.� The problem is that you have to start with trying to24 

say, "Well, what is taxation? II 'l'axation takes many25 
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different forms and, as Dean Fordham indicated this morning, 

in the traditional sense it meant the tax that was imposed • 
upon your house, i.e., a property tax. 

well, in Ohio, we do have a property tax. It is 

imposed upon three classifications of property. First is • 
real property, which includes structures which are affixed 

to the real property and become fixtures. It is imposed 

•upon personal tangible property and upon pUblic utility 

property. These three together constitute what we would 

call the assessed valuation of a municipal corporation. • 
The problem I have mentioned earlier with Article 

12, Section 2, is again applicable. However, under the 

authority granted by the two constitutional sections I have • 
mentioned earlier, the general assembly has adopted what 

is called a bUdget procedure which is set forth in Chapter 

•
S70~ of the Ohio Revised Code. Under this bUdget procedure, 

the general assembly has said that the ten-mill unvoted tax 

that is available to all of the overlapping political sub • 
divisions will be divided among those overlapping sub

divisions in a proration of two-thirds of the taxes levied 

without a vote of the people during the five years that the • 
lS-mill constitutional limitation was in effect, i.e., 1928 

to 1932. Thus the ten mills are split on a historical basis •
which may have absolutely no relevance to the varying needs 

of the political subdivisions today. 
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• 
For instance, look around. Think. In your 

communities, how many municipal corporations did not exist 

from 1928 to 1932? Well, if they were able to elbow the 

township out of existence either one way or another, they 

• may have gotten the township's share of that mandated share, 

Lut that's a pretty small cut of the pie. There is no 

relevance in the distribution of the ten mills among those 

• 

• overlapping subdivisions to the needs of those overlapping 

subdivisions today. 

Annexation. I dealt somewhat earlier with annex

ation and I dealt with it in the concept of the school dis

trict. Well, the same thing is true with the municipal 

• corporation. It may find it is unable to annex territory 

simply because the effect upon their share of the ten-mill 

limitation would be disastrous. 

• 

• I know of one instance where a municipal corpora

tion had 3.8 mills of the ten-mill limitation. If it 

enlarged its boundaries and tried to serve the regional-type 

concept, it would have picked up a school district which 

would have forced it to reduce its mandated shares by two 

• mills. It couldn't afford to annex. Result: A very small 

municipal corporation grew up next door. Once in existence, 

under our current constitutional format, there is no way of

• it to disappear without its concurrence. 

In addition to that, our Ohio Supreme court has 

• 3331. 
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said that if a municipal corporation which is in the 

utility business earns excess earnings from one of the • 
utilities that it is operating, that those excess earnings 

become a tax. And the general assembly can tell the munici

pal corporation what it mayor may not do with those excess • 
earnings. So long' as it is breaking even, it, the municipal 

corporation, has the power under Article 18, Section 4, to • use those utility earnings as it will, but once its earnings 

become excessive, they become a tax and are controlled by 

the general assembly. • 
Under the provisions of Article 18, Section 3, the 

home rule amendment, our Ohio courts have said municipal 

corporations have the power to levy an income tax for the • 
purpose of producing additional revenues. Fine. Great. 

This brings me to the last item, preempt, before I get the •
hook. The problem is that our Ohio courts have ev6~ved a 

doctrine::.of preemption in which they have held that the 

general assembly can at any time, with respect to any form • 
of municipal taxation, preempt or restrict it by enactment 

of legislation at the state level. As a result, any time 

that a municipal corporation has the power to tax, that • 
power can be taken away entirely or partially by the general 

assembly enactment. •
As an example, I point you to the inability of a 

municipal corporation to increase its income tax above one 
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• 
percent unless it submits that question to the electors of 

the municipal corporation and receives a satisfactory 

affirmative vote. This is an example of a restriction on 

the power of the municipal corporation to enact a tax. 

• An example of a preemption doctrine is the appli

cation of a municipal income tax to a brokerage firm operat

ing in your community. Because the state imposes a tax 

• 

• upon the income of a brokerage firm which goes into the 

state coffers, a municipal corporation may not impose its 

tax upon that type of organization. 

I want to comment that in many cases, a municipal 

corporation does have the power and has the ability to impose 

• upon itself by its charter restrictions on both debt limits 

and taxation which are much more restrictive than those 

which are imposed by the general assembly through its 

• 

• constitutional powers.� 

Thank you.� 

(Applause.)� 

CHAIRMAN SCHROEDER: Thank you very much, Mr. 

Desmond. 

• And, finally, the incorporated municipality: 

should it be preserved? 

Professor Howard Fink, College of Law, Ohio State 

• University, and his credentials are warrantable, although I 

am auspicious of them, being a law professor myself, you see. 

• 
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Howard, come on over, give us the word. 

PROFESSOR FINK: My topic fell somewhere between 

what we were discussing in this segment and what we will 

discuss right after lunch, but I'll say it nonetheless. 

We meet today in a lovely building located in the 

City of Columbus, Ohio, as you well know. According to a 

recent article in the Wall Street Journal, the average 

family in Columbus has a disposable income of some eleven 

thousand dollars. However, if you travel west for about 

two miles, you will come to another Ohio city in which, 

according to the same article in the Wall Street Journal, 

the average family has a disposable income of some twenty

three thousand dollars. 

A visitor would find this suburban city faced with 

almost none of the problems which beset the major cities of 

our state. There is no poverty, no slums, no closed-fence 

recreation facilities, no eroding tax base. Similar 

incorporated municipalities surround every one of our major 

cities, and the disparities I have referred to are typical. 

I ascribe the root cause of this phenomenal situ

ation to the notion that municipal incorporation, the 

concept of municipal incorporation has been traced by Dean 

Fordham to royal charters granted to boroughs in 15th 

century England, giving these boroughs a great deal of 

autonomy in the conduct of their affairs. Traditionally, 
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1 incorporated municipalities exercise such police power 

• 3

2 

4 

• 5 

6 

8• 
7 

9 

• 10 

11 

12 

• 13 

14 

•� 
15 

16 

17 

• 18 

19 

20 

• 21 

22 

•� 
23 

24 

functions as zoning, housing code and building code enforce

ment, as well as providing services such as fire protection. 

Additionally, and most importantly, as we have just been 

told, the incorporated municipality has the power to raise 

and spend revenue. 

Significant under Ohio iaw, again as we have just 

heard, as well as the law of most states, once a municipality 

is incorporated, its borders are frozen. It cannot, without 

its consent, be taken over by another incorporated munici

pality. 

Using a combination of zoning, housing and building 

code controls, suburban municipalities have created con

ditions making it economically unfeasible to build housing 

for any but upper-income families. Minimum lot sizes are 

mandated; pUblic housing is prohibited. Expensive building 

techniques are made necessary by building and housing codes, 

all within the power of the municipal corporation. 

until recently precluded from doing so, real 

estate and development interests and the conduct of private 

property owners exacerbated this pattern of discrimination 

by refusing to rent to, sell to, or even show housing to 

those members of minority groups who could afford the price. 

Again, until very recently, the Federal government con

tributed� to the pattern that I am describing through the25 

•� 
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1 Veterans Administration and the Federal Housing Administra

2 tion, which encouraged lending institutions to preserve� • 
3 existing neighborhood racial patterns in making housing� 

4 loans.� 

5 Thus the separation of our so-called suburban� • 
6 cities from neighboring central cities was largely accom�

7 plished through the medium of government.� 

8 The result has been disaster for our central� • 
9 cities, coupled with indifference from the majority of our 

10 citizens who today live outside the boundaries of our • 
11 central city. lJ.'he central cities have been faced with an 

12 influx of poor non-whites displaced by technological inno

13 vation and racial hostility pouring into this midst. The • 
14� central cities have been unable to meet the phenomenal needs 

for social services that these displaced minorities have.15� •16 While their buildings age, the central cities are 

faced with the loss of the wealth of their middle-class17 

18 inhabitants who are steadily mOVing out. The suburbanite • 
19 becon~s a parasite upon the central city, not contributing 

20 its fair share for the value its residents derive from the 

central city: fire ana policeprotection at their place of21 • 
22� work; water purification and milk inspection for the metro

politan area; the cultural and recreational facilities which23� •are used by suburbanite and central city dweller alike.24 

When a suburban city does furnish services for its25 
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inhabitants, this is at the expense of efficiency, dupli

cating services that could be furnished much more economicall 

on an area-wide basis. To the extent that they have their 

own government and management workers, this draws on the 

• limited pool of talent available for government administra

tion. 

This fragmentation does not always mean that the 

• 

• small incorporated city or village is always wealthy. Quite 

the contrary. One of the greatest causes of the pollution 

of our waterways is the small city or village that cannot 

or will not provide sewage treatment for the refuse that 

dumps into our rivers and streams and which end up in Lake 

• Erie. 

• 
All of this is pretty well known but up to now, I 

do not believe that we have sufficiently focused that the 

• 

stringent concept of incorporation is the real culprit. 

What law has fostered, law should be able to undo. 

In the first place, we have seen today some 

attempts to remove powers from the incorporated municipality 

and exercise them on a statewide or area-wide basis. Thus 

• air and water pollution are combatted by state agencies or 

• 
by special government units. 

But the concept of the incorporated municipality 

hampers sufficient solutions. It often needs the creation 

of still more local government, adding to the thousands 
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that already exist within the State of Ohio. 

I •believe we should address our discussion of 

constitutional reform to these questions. 

First, as I read the Ohio Constitution, nothing 

in it prevents the legislative abolition of incorporated • 
municipalities or the changing of their present boundaries. 

Article 13, Section 6, states: "The general assembly shall 

•provide for the organization of cities, and incorporated 

villages, by general laws." That's all it says. 

In Berry against the City of Columbus, a 1922 • 
decision, the Supreme Court ~eld that this provision was not 

t 
impaired by the home rule provisions of Article 18. In fact, 

Ohio's incorporation and annexation laws are entirely con • 
tained in the Revised Code, not the constitution, and so are 

subject to change without constitutional amendment. 

•One way out of our problems of fragmentation may 

be to follow the example of states like Minnesota and adopt 

legislation which would allow a state board to deal with • 
questions of annexation in a corporation. I would advocate 

that this board be given the power to compel annexation of 

smaller cities by major cities when this is shown to be in • 
the best interests of regional development. 

If the concept of home rule cuts in the direction 

•of more fragmentation o( governmental service, I'm opposed 

to the home rule. 'I say, I doubt that it does that. 
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• 

• 
However, I do not read the provisions of Article 18, dealing 

with home rule, as Mr. Gotherman has explained it, as 

removing -- to prevent the state from removing zoning power 

or other powers from the incorporation and municipalities. 

• These are police powers, and general laws passed by the 

state legislature supersede police power legislation of 

charter cities. If this is not entirely clear from a reading 

• 

• of the constitution, then I suggest that we should amend 

the constitution to make it entirely clear. 

But 1 hasten to point out this would not be 

enough, really taking away some powers from the central 

cities. A proliferation of more state agencies because the 

• plethora of incorporated municipalities are not properly 

handling their affairs is not an ideal, even desirable 

solution, but the worst function of the incorporated 

• 

• municipality, beyond its misuse of the police power, is that 

it causes the maldistribution of governmental resources. To 

the extent that taxing power--is given to the incorporated 

municipality, the revenue at its disposal depends on a 

cOmbination of its tax effort, plus the fortuitous existence 

• of taxable sources within its boundaries. Of course, these 

taxable sources are not evenly distributed. One city may 

have a large business enterprise within its midst. Whatever

• its needs, the city can hoard the revenue garnered from 

this business. Another city may have a surplus of need but 
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a dearth of tax sources. Inevitably, no two municipal 

corporations have equal resources, either actual or per 

capita. Some are tax rich. Some are tax poor. 

Now, I cannot hope that a constitutional refer

endum would directly change the condition which I have 

alluded to, and I suspect you don't believe that either. 

Abolish the cities. Imagine the outcry: People cling to 

known ways no matter how illogical. They do this out of 

mixed motivation: some sentiment, some fear, sOD~e selfish

ness. But whether direct change is feasible or not, 

indirectly, I believe change is coming. I believe that 

recent legal developments, some of which uean Fordham told 

us about, presaged the eventual demise of the municipal 

corporation as an effective unit of local government. 

In the Serrano case which Dean Fordham described, 

first the California Supreme Court held that a system which 

raises money for its schools based on local property taxes, 

and which does not take into account the inbred disparity 

of wealth among school districts, violates the equal pro

tection clause of the United States Constitution. While 

the case leaves many questions left to be answered, its 

thrust is unmistakable. 

Another upheaval may be caused by the Federal 

District Court's decision in the Detroit school case, Badly 

against Milliken, which indicated that it may be proper to 
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1� remedy school segregation by looking beyond the borders of 

the school district and forming a metropolitan district at

• 
2 

• 

3 the order of the district court encompassing the entire 

4 metropolitan area. 

5 Assuming these cases stand up on appeal, their 

6 logical implication can be foreseen. Will it be long before 

7 the argument is made that municipal corporations which raise 

• 8 money exactly as school districts in California do, and 

• 
9 also foster racial segregation in the same way, are them

10 selves unconstitutional? Even today some courts have 

• 

11 struck down the entire zoning codes, or parts thereof, of 

12 municipal corporations for the same reason, by excluding 

13 the city, they violate equal protection. 

14 It may be that before too long the courts will 

15 have entirely gutted the powers of municipal corporations to 

• 

• 16 function in any significant way, so that in our time we may 

17 see them having the powers that a neighborhood would have 

18 today. 

19 The question is: will we wait for the piecemeal 

20 and erratic process of the courts, or will we look at 

• 21 reality and see that the incorporated municipality has out

22 lived its successfulness? Will we build a rational system 

•� 
23 of government, or will we wait until further decay of our 

24 central cities leads to disaster? I believe that the job 

25 can be done today; that we can create a system of 
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1� government or units appropriate in size and powers to the 

2� tasks we ask them to perform. Thus a water pollution or •3� sanitary unit would cover a wide area. A local council 

4� would cover a narrower area. These local councils could 

5� keep government close to the people. Even neighborhood • 
6� councils could be envisioned, but there would be a single 

7� source of revenue: state taxation. The revenue could be 

8� distributed to the various governmental units by the state • 
9 government, taking into account the fact that the need in 

10 one place may not be as great as the need in another, just • 
11 as today, federal tax might is collected on a uniform 

12 basis but spent where the need for this money is shown. 

13 Many problems and questions would remain to be • 
14 worked out, but the question before us is: Can we shirk 

15 from the task of building a logical and fair system of 

16 local government? • 
17 (Applause. ) 

18 CHAIRMAN SCHROEDER: Thank you very much. Howard. • 
19 Now, while you're collecting your questions, I 

20 have a very important announcement, most important announce

21 ment of the day: how you're to be fed. We have classified • 
22� you. I have scrutinized this carefully. The classification 

is reasonable and constitutional. It is not on the basis23 

•24 of sex, age, ethnic origin, religious, race or marital 

status. It is on the time that you made your registration.25 
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1 When we filled up Room C and D, we could not take any more. 

Now, you will know how you have been classified by looking• 2 

3 at your name label. If you can't see your label, you might 

4 ask a friend. If you have no friend, I suggest after the 

• 5 meeting you stop in the men's room or women's room and look 

6 in the mirror. You either have an X or you have no X. If 

7 you have an X, you have been exconwunicated, not from 

• 

• 8 spiritual food but from physical food in Room C and D. You 

9 may, however, be excommunicated from C and D and .go into the 

10 pUblic dining room in the very near vicinity of C and D. 

11 As I look about I see that there are several 

12 revolutionists in the crowd who will not like this 

• 13 establishment's procedure at all. Those who do not wish to 

14 participate in any of this can go outside the building, walk 

15 eastwards, swim across the Olentangy River and go in 

• 16 MacDonald's on High Street. If you do that, be back by 

• 
17 1:45 because we want to get started prompty. 

18 Now, the way to get to C and D or the public 

19 dining room here is outside, turn to the left, turn to the 

20 left again, walk straight past where you got your coffee 

• 21 way to the end of the building, and you come to an end, and 

22 then you go to the right to C and D or to the left to the 

pUblic dining room, and I'm sure that you will be able to 

24 find it, using your nose as your guide. 

25 Now, we have an opportunity for questions. We 

• 
23 
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would like you to speak your name and maybe, you know, an 

identification or something, if you desire, and ask any • 
question you want. The statute of immunity is in full 

operation and no repercussions can come forth. 

State your name and your question.
( 

• 
I 

MR. WESTENBURGER: Bob Westenburger, president, 

council, Rocky River. 

•Professor Fink, I am very distressed. Your pro

posal about the state legislature distributing this money 

brings me back to this local government fund. Nobody has • 
ever been able to come up to anything that resembles a 

formula for distributing that money, so how are they going 

to distribute all the taxes? • 
CHAIRMAN SCHROEDER: I think most of us heard 

that. Brother Fink, would you like to take a crack at it? •PROFESSOR FINK: Well, I said at the end of my 

talk, many questions are left to be answered. But I think 

that through the pressure of the courts, we're going to have • 
to find answers to these questions. 

Up until a year ago, I suppose, if someone said, 

How will it be possible for school district expenditures to • 
be equalized? You got one city that has a population of 

tremendous wealth, another city that's quite poor. The 
, , • 

state gives a minimal SUbsidy. How can you or why should you 

equalize this revenue? 
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1 Well, our moral qualms about this may be settled 

2 for us by the courts before too much longer. I think that 

•� 

• 3 the trend is clear. Now,.. under the pressure of the courts,� 

4 things have been dcme that none of us might have envisioned� 

5 ten or fifteen yea1:s ago. I suspect in the next fifteen or� 

6 twenty years we wiJ.l find organization of government that� 

7 we don't conceive ()f now. 1 believe it can be done.� 

• 8 Do you think it is inconceivable that money can� 

9 be allocated in the way that, say, the Federal government� 

10 allocates money? good or bad? Do you think it can be� 

•� 

• 11 collected on a uniform basis and allocated according to need?� 

12 1 don't think that is logically impossible.� 

13 CHAIRMAN SCHROEDER: All right. Next question.� 

14 Yes, sir.� 

15 MR. TOOMEY: I'm Jim Toomey, the city attorney in� 

• 16 Whitehall.� 

•� 
17 My question is with reference to the state law on� 

18 wage-hour being imposed on contracts made by charter cities� 

19 for local improvements. I direct that to either John or� 

20 Dick.� 

• 21 MR. GOTHERMAN: I think the question goes as to� 

22 why, as the charter municipalities may be exempt from pre�

• 
23 vailing wage laws where non-charter municipalities are not.� 

24� This gets into one of those areas. You know, quite often 

legislators will say, and others will say, that home rule 

•� 3345 
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presents obstacles to progress, and I think, as Professor 

Fink said, in the area of police power. If there is a con •
flict between the local provision of an ordinance or option, 

the state law prevails. 

Prevailing wage laws may well be police powers. • 
They may be under another article of the constitution deal

ing with the welfare of employees, and I think the Supreme 

Court decision in Youngstown, which held that charter cities • 
are exempted because they have their own civil service pro~ 

cedures from the prevailing wage law, is very weak. In •
fact, Youngstown had a charter which simply adopted the 

state law by reference, as I recall, at the time that 

decision was decided. • 
So it may well be that if you ever put that back 

that the Supreme Court will look in its decision and decide 

perhaps there was no logic to the decision. That was a very • 
early decision, as I recall, and I think there may be reason 

to doubt the permanency of that claim of a distinction of • 
dichotomy. I don't think it really exists. 

CHAIRMAN SCHROEDER: Thank you. Next question. 

Yes, sir. • 
MR. FRISCO: I'm Lou Frisco, with the Department 

of Urban Affairs, legal researcher. 

I'd like to ask John Gotherman if he feels that • 
zoning is one of the police powers that may preempt the 
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1 local powers of home rule. 

MR. GOTHERMAN: Gee, I think, obviously, zoning,•� 2 

3 subdivision regulation, traffic laws, taxicab regulation, 

4 whatever they are, are police powers, in municipalities. 

•� 5 And the state may occupy the same field as long as there is 

6 not a conflict. If there is a conflict, the local ordinance 

7 fails and the state statute prevails.

•� 8 

• 

In the area of zoning and other exercise of the 

9 police power, the general assembly has had its problems 

10 over the years. It won't enact laws which are not general 

11 laws within the meaning of the constitution. The constitu

12 tion provides only in the case of conflict with general laws. 

•� 13 This means -- and I think the courts have clearly 

14 held, at least in a couple decisions, the police -- the 

15 state itself must actually be engaged in a substantive

• 

• 

16 exercise of the police power. To simply say that municipal

17 ities may not zone restaurants or may not zone this or may 

18 not do that is not an exercise of the police power of the 

19 state but is an attempt to interfere, meddle, limit, perhaps, 

20 at the behest of some special interest group, is, I think, 

• the rationale behind the constitutional provision. 

22 Therefore, a statute that simply says you can't 

23 do something or you must do it in a particular way, but• 24 does not really exercise any police power by the State of 

25 Ohio, is not a general law and is invalid. However, if the 
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1 state wanted to adopt a massive zoning ordinance law for the 

2 

3 

whole state, I suppose they could, and that would probably 

be valid and might well invalidate all local zoning regula
• 

4 

5 

6 

tion. 

The state government simply has to do a bona fide 

honest job of exercising police power under the home rule 

• 
7 

8 

power. It is not sty.mied, not prevented from taking action. 

MR. DESMOND: John, I think you should distinguish • 
9 between the substantive portion of the exercise of the 

10 

11 

zoning power and the procedure for the adopting of zoning 

regulations. The former is police power. The second is 
• 

12 

13 

procedural and in a charter municipality may be controlled 

by a charter procedure. • 
14 MR. GOTHERMAN: Right. That's true. 

15 

16 Yes, sir. 

CHAIRMAN SCHROEDER: Thank you. Next question. 

• 
17 MR. LOWEY: Ed Lowey, Ohio Chamber of Commerce. 

18 

19 

Anyone of the panelists might want to try this one 

Where do you see the possibility of a mandatory home rule 
• 

20 

21 

charter on a regional basis for regional government for 

areas of certain population brackets, that is, above a hun • 
22 dred thousand or above seventy-five thousand? Would that 

23 

24 

have any possibility of standing the test under Ohio law, 

or might it have some real problems aside from the fact • 
25 that it would be today very difficult to get through the 
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1 general assembly? 

MR. GOTHERMAN: That is what I think Professor• 2 

3 Fink was saying. I think his topic was misnamed. he was 

4 not suggesting really that cities shouldn't exist. He was 

• 5 suggesting they should exist on a different scale. 

6 I think home rule can equally exist on a different 

7 scale. It is authorized by charter for counties. It could 

• 

• 8 be authorized for a regional government. I think Dean 

9 Fordham dealt with this. If you were sUfficiently clear in 

10 defining power, you could grant basically home rule powers. 

11 If you recall, the urban service authority's 

12 amendment of a few years ago basically permitted this r per

• 13 mitted a regional government to adopt a charter and specify 

14 its own power, specify general purpose government to have 

15 been a very limited purpose government. I see no reason why. 

• 

• 16 MR. LOWEY: Is the court permissive? Mandatory? 

17 MR. GOTHERMAN: I don't think you can make people 

18 do things. You know, if someone thinks there is a magic 

19 wand to wave, I don't see how you can say to people in 

20 Springfield or Piqua or Sidney and Cleveland that they'll 

• 21 have to do the same thing. If you have lived in different 

22 parts of this state, you realize that problems are not the 

23 same. There is no reason to try to make them do the same

• 24 thing, and I think it is unrealistic to think that is 

25 politically acceptable now or in the future. 
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MR. LOWEY: Aren't your comments dependent upon 

a constitutional amendment? • 
MR. GOTliERMAN: Yes. Urban services authority 

was a proposed amendment to the constitution. I think it 

could work if it were passed. • 
CHAIRMAN SCHROEDER: Next question. Yes, sir.� 

MR. DAY: Robert Day, city manager, Lockland, Ohio.� 

Professor Fink stated that large municipalities can� • 
operate more efficiently than smaller municipalities. It 

has been my experience, as you grow larger, the more it • 
costs. I'd like to have him give me an example where a 

larger municipality can operate wttb mote efficiency. 

PROFESSOR FINK: I think that you are right in • 
saying that there are certain ftmctions that work best on a 

small scale and certain functions that work best on a wider 

•scale, and I think that's what I was saying. 

Rather than say that a city should have all 

functions and operate on the same areal scale, it may be • 
that, say, air pollution can't be controlled in one city. 

How could you control air pollution in Columbus and allow 

air pollution to go on in Whitehall or various other • 
suburbs around Columbus? 50 the logical distribution of 

power there is beyond the borders of what we would call a •city. There are some things the city is too large to do, 

any city that we have is too large to do. 
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1 I think we should focus on function rather than 

2 on the accidental size of cities that have no logical or• 3 even very good historical basis, that have just grown up, 

4 grown up for ridiculous reasons, as was pointed out here, 

• because of an absurd limitation on debt limitation of how 

6 many different kinds of local governments can govern a par

7 ticular spot. Well, that can be changed. And once that1s 

• 

• 8 changed, then you look to see well, it is not logical, 

9 say, to have 16 governments dealing with the sarne area. 

Maybe four governments should deal with the same area. 

11 I agree with you. Increasing size, therefore 

12 And that' s the question I have about county horne rule; that 

• 13 merely putting something on a county-wide basis won't 

• 
14 necessarily make it more efficient. We have got to put 

those functions which should be on an area-wide basis in a 

• 

16 government having those powers. Some functions might be on 

17 a neighborhood or a much smaller basis; and I would say that 

18 that could be done. It is conceivable to do that. 

19 CHAIRMAN SCHROEDER: Another question. Yes, sir. 

MR. WALLACE: I'm William Wallace, the mayor of 

• 21 Silver Lake, suburb of Akron, and I would like to ask 

22 Professor Fink if he would think,· his objective can be 

23 realized through a council of government.

• PROFESSOR FINK: Well, I think that many of these 

objectives that I have talked about can be reached ia various 

• 3351 
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ways. One is for the state to take over a function that is 

a police power. Second is for a change in the borders of 

the city, either through a state board or through providing 

for different annexation laws by statute. The third is, 

as you suggest, of getting existing governments to work • 
together on particular problems. 

I think that can work, but you have to look at •the overall powers that these cities have. Some of them 

, don't have enough power to deal with the problem in a wide 

enough basis. Even if you put together four villages that • 
had limited revenue and limited scope in area to deal with 

the problem, you wouldn't necessarily have a solution to 

that problem. • 
But I agree with you that, short of the kind of 

widespread solution that I advocate, a council of government •
would be a step along the way. 

VOICE FROM THE FLOOR: Could it be possible that 

we could give the county, as soon as possible, more of • 
these powers on the wide-scale basis and if this doesn't 

work, go beyond that? I think the counties right now need 

this power to help the smaller communities. • 
PROFESSOR FINK: In some states, it's worked.� 

They provide for a so-called metro form of government.� •VOICE FROM THE FLOOR: I am not going to get into 

that. 
3352 
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PROFESSOR F1NK:. Where the city and county is 

merged. Another way, of course, is distributing power from 

the city to the county. That's fine except that the counties 

are just as arbitrarily drawn historically as the cities 

• are. In some cases they cut across the. river, dividing 

• 
them, let's say, people on the one side of the river ill one 

county. Or the county line itself provides an illogical 

line. To some extent the county could help if it was given 

wider powers, I certainly agree, but the arbitrary boundary 

of the county will affect the optimal solution to some prob

lems but is a step along the way again. Wider powers for the 

county is certainly in the right direction. 

• CHAIRMAN SCHROEDER: We have a chance for one 

• 
more now, time for one more. Yes, sir. 

MR. MORRIS: Morris, mayor of Lima, and I'd like 

• 

to direct this to Richard Desmond: That on the indirect 

tax limitation which the constitution said was assessed 

against the true value, what's the problem then that we 

have that it is assessed on tax value? 

CHAIRMAN SCHROEDER: Dick, Why don't you repeat 

• that? I think some of the folks didn't hear it. 

• 
MR. DESMOND: He picked up in my comments the fact 

that I said that the constitutional limitation in Article 12, 

Section 2, is based upon the true value of property; and he 

is making reference to the fact that the actual assessed 
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valuation of the municipal corporation is a percentage of 

true value, which is not one hundred percent, and he is 

asking the question whether or not it would be possible to 

actually levy based upon true value. 

The answer is: under the statutes as they exist • 
today, no, because in Chapter 5705 -- and I want to guess 

5705.02, there is a statutory ten-mill limitation super •imposed upon the constitutional ten-mill limitation and 

that statutory ten-mill limitation is measured by assessed 

valuation and not by true value. • 
The question is still up in the air and argued 

among lawyers, both municipal bond type and those lawyers 

who deal in the business of real property evaluations as to • 
whether the words "true value" in the constitution may be 

interpreted as meaning just that, one hundred percent of •value; and, if so, what types of mechanics could be used 

in order to increase your values to one hundred percent of 

true value. • 

It is a very difficult problem. There was some 

legislation in one of the bills which has now been defeated 

in the general assembly which might have been utilized to • 
put this question before the courts. 

•� 
•� 

CHAIRMAN SCHROEDER: Thank you. It is 12:25. 

I'm sure the panelists are available if you have a question 

you'd like to direct to one of them informally in the 
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• 

• 
corridors. 

I also urge you to write out questions, with your 

name and address, that we might help you with. Our 

Commission is here to serve you. Leave that out on the 

• table out there. 

We shall now take our positions to march to C and 

D, without X; the public dining room, with X; and the

• revolutionists to the river. 

• 

• 

• 

• 

• 
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Afternoon Session, 1:45 p.m., 

Thursday, November 18, 1971. 

1-1S. ERIKSSON: I believe we'll get started with 

our afternoon session. I'm the elusive Ann Eriksson. I • 
believe Mr. Carter tried to introduce me this morning and 

I couldn't be found. I have been bUsy and have been out in 

the corridor for most of the morning session. • 
I'd like to start off this afternoon by making a 

public apology to any of you who were inconvenienced by the • 
fact that we originally had not been able to secure the 

assembly hall for the meeting and had had to turn away 

some people and then make some phone calls at the last • 
minute and reinviting you to corne. And I realize that some 

of you we could not make a luncheon reservation for. I'm 

very sorry about it and I hope that you haven't been overly 

inconvenienced by that fact. I'd like to apologize to 

those person who aren't llere ,.,ho would otherwise have come • 
had we been able to secure the assembly hall originally. 

We're just delighted that we do have so many 

local officials and so many persons interested in the • 
constitutional aspects of local government. 

I'll tell you right now that the afternoon coffee •will be served in Room D, which was one of the rooms that 

was used for lunch, so you know where that is now. May I 
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• 
also ask you at this tim0, "N'hcn you lc;ilV,-, , if you think. of 

it, we'd appreciatE it if you would leave your name tug 

behino and you <.::ould plac.:e it on the taLle which is right 

outside the assembly hall wl1ere we have a Dook aisplay. 

• Also, if any of you have, or, in the cours€ of the afternoon, 

should you pick up any of the books or publications 01, that 

table, please return them because the books thems~lves are 

• 

• not for distribution. They're just there for you to look 

at if you care to do so. 

This afternoon, the first part of the program is 

devoted to three separate problems of urban areas. The 

first of the problems we are going to i".ave discussion aLout 

• is Urban Transportation. 

• 
Mr. tredric Smith is going to discuss Urban Trans

portation with you relating it particularly to the Ohio 

• 

Constitution insofar as he feels this is relevant. Mr. 

5rni th is, of course, an attorney wi th a Columbus la\v f irm r 

Dunbar, Kienzle & Murphey. Some of his qualifications are 

set forth in the paper that you have. 

I would just emphasize that he is Presi~ent and 

• Trustee of the Central Ohio Transit Authority and wou16 

also like to mention that he 'Nas one of the prime movers in 

the enactment by the general asseInbly last sessior: of the

• Regional Transit Bill, so t.bat if you have any transit 

problems or had occasion to refer to that legislation, I'lr. 
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Smith is one of the persons who was very active in its 

enactment. • 
So, without further ado, Mr. Fredric Smith. 

l-1R. SMITH: Thank you. I'm going to speak today 

primarily not as a lawyer, because municipal law isn't • 
really my area of law -- I look to Dick Desmond for those 

things but rather as a head of a transit authority and 

•look to the question olrt of what kinds of ideal constitu

tional provisions could we have but rather to look to the 

question of whether or not the home rule or pUblic utilities • 
sections of Article 18 of the constitution impose unworkable 

restraints; that is, can we, a transit authority, function? 

In talking about the functioning, it seems to me • 
we first have to discuss, briefly, some comments on mass 

transit in Ohio, to put it into its proper context. •Secondly, maybe we can examine a couple exarnples I hope 

they are outlandish, but maybe they aren't -- to see how 

the case law has developed on home rule and the public • 
utility powers in Ohio and, hopefully, to conclude with a 

few observations and some tentative conclusions about 

whether or not we can in fact operate under horne rule as it • 
exists today. 

First, the development of mass transit in Ohio. •Prior to"l969 there were two primary kinds of systems in 

the State of Ohio. There were municipal systems owned by 
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1 municipalities; for example, Cleveland's system. The other 

2 kind of system was a private one; that is, the kind of•
3 transit system which existed in ColurrJ.:us, Toledo, 

4 Cincinnati, private companies providing bus service. 

• 5 Between 196Y and 1971, a great deal of that is changed. 

6 There has been a movement towards regional authorities, and 

7 'tIe have passed regional authority legislation. 

• 

• 8 And why this movement and what is its relevance 

9 to the subject? Well, first, the why. 'I'herE:: are a number 

10 of reasons why regional authorities have come aLout. 

11 One, Federal mass transit legislation has bean 

12 passed during the last few years, Which makes money avail

able. That's probably the 1;ig single reason. M.oney is•� 13 
14 available from the Federal government so long as you can do 

15 certain things. And one of those things is to plan on a 

• 

• 16 regional basis. In our case; that is, in the case of the 

17 Central Ohio Transit Authority, that's the key to what we're 

18 doing. \ve have asked the Federal government for a technical 

19 study grant of $77,000 and for a capital grant of twelve 

20 and a half million dollars. So that was the key reason, 

• 21 or one of the key reasons, Why a regional authority. 

22 Secondly, private companies allover the state 

•� 
23 have been going out of business. 

Third, there is an increasing public awareness of24 

traffic snarls, air pollution, traffic deaths; all of the25 
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disadvantages which presently go with our transit systems. 

Fourth, there is an incr~asing political aware • 
ness of the regional problem and regional responsibility 

which goes with transit. For example, in Columbus, the 

City of Columbus, as I will illustrate shortly, could have • 
operated a transit systenl, because we all know we have to 

go to a pUblic system. They could have operated it. They 

didn't want to operate it. They know that it's a regional • 
problem. They know that the financing has to be done on a 

regional basis and they really don't want to undertake • 
that problem as it relates to the rest of the region. 

Now, regional transit authorities. Legislation 

was passed in 1970. Very briefly, what it does is say • 
that a regional transit authority is a political sub

division of the state and a body corporate, with all of the 

•powers of a corporation; that is, it's a pOlitical sub

division of the state. It has power to acquire and 

operate transit systems, to set fares, levy taxes, issue • 
honds and notes and acquire property through powers of 

eminent domain. It can be formed by a county and a 

municipality or two or more municipalities. And once • 
formed, its taxing jurisdiction is the boundaries of its 

members. 

Now, that's very in~ortant. That means that if • 
a county joins a transit authority, then the entire county 
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is the taxing jurisdiction, whether or not some of the 

•� municipalities within the county join the transit authority.� 

As an illustration, the Central Ohio Transit� 

Authority has as its mm~ers Franklin County and all eleven� 

• cities in Franklin County. That is, every city in the� 

county has joined the transit authority. The representation� 

on the transit authority is made up in whatever manner the� 

•� 

• jurisdictions deem appropriate; that is, you have power to� 

set your own representation. We did it on a population� 

basis. We went so far as to build in a reapportionment� 

provision. 

Now, what are transit authorities doing? Toledo 

• has an authority and has already passed a tax levy to buy 

the Toledo Transit Company. Day~on has a transit authority 

and, about two weeks ago, passed a tax levy to purchase the

• Dayton Bus Company. Cincinnati did the same thing and 

failed. Columbus has formed the authorit.y and is in the 

•� process of going to the voters next spring.� 

One other comment Lefore we go to the constitu

tional issues about transit authorities, and that is that� 

• many, probably most, examples of authority of state,� 

municipal disputes will never raise constitutional law� 

questions. There are only a few municipalities which will�

• have the potential political, economic power, by virtue� 

of their unique size or location, to be so arbitrary as to� 

• 3361 



95� 

1 cause a dispute which ultimately involves a constitutional 

2 law question. 

3 Now, with that brief background on mass transit 

4 in Ohio, let's take a hypothetical example. In my hypo

5 thetical, I'm going to abuse a little bit my home town, which 

6 is the town two miles west of here that Professor Fink 

7 referred to, Upper Arlington. I picked it only because I 

8 live there and decided if I was going to abuse one, it 

9 ought to be mine. But let's use this example. Let's look 

10 at Franklin County in 1977. Population, about a million 

11 people. Columbus has about 62 percent of the people; 

12 Upper Arlington, about five percent; Bexley, about two 

13 percent; with about 31 percent left over for the rest of 

14 the county. 

15 Now, with that as a frame of reference, and 

16 keeping in mind this is hypothetical, let's look at some 

17 potential disputes which we might think up which would be 

18 maybe outlandish, maybe reasonable. 

19 Let's say Upper Arlington is dissatisfied with 

20 its current downtown bus service; that it cannot satisfy 

21 itself that its needs are properly considered; that it 

22 decides to establish its own bus service to downtown with 

23 a limited number of minibuses which are to travel north and 

24 south on Tremont Road, north of Lane Avenue, and then 

25 express downtown; that it desires to discontinue all other 
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1 transit authority service in Upper Arlington; i.e., the 

• 
2 

3 

4 

• 5 

6 

8•
7 

9 

10• 
11 

12 

• 13 

14 

•� 
15 

16 

17 

18• 
19 

20 

• 21 

22 

•� 
23 

24 

less profitable service, which doesn't compete \.;i th the new 

system, so it passes three orJinances. 

The first or~inance is to establish the Golden 

near Bus System, with routes on Tremont Avenue. 

The seoond ordinance is to prohibit any buses 

f~m traveling on Northwest Boulevard, Redding Road or 

North Star Road north of Lane Avenue. These happen to be 

the three principal streets which run parallel to the new 

bus route and are believed to provide n~st of the Golden 

Bear passengers. 

Closing these streets to transit effectively 

closes off North Arlington to the transit authority. The 

stated reasons were: to relieve the congested conditions 

of the streets; to protect pedestrians and the public, 

generally; and to preserve the pUblic peace and safety. 

Then it passes a third ordinance which is to 

prohiLi t any buses weighing more than a nlinibus traveling 

on Tremont Road becausE: of wear and tear on the road, 

even though state law only prohibits buses weighing more 

than transit authority buses from using the roads. 

This is one set of conflicts that you can really 

hypothesize about. 

Let's take a second set of conflicts, a conflict 

of Bexley, a corr~unity on the other side of town. Let's25 
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1 assume that the level of service is very satisfactory in� 

2 Bexley. The residents, however, on several streets are� •
3 very distressed with ··some collateral problems. The resi�

4 dents on Parkview Avenue, which is a very wealthy and� 

5 modestly wide street, are upset because buses now travel on� • 
6 their streets for the first time. They consider them� 

7 unsightly and noisy and would prefer to do without the� 

8 service. They induce council to pass an ordinance pro� • 
9 hibiting the use of Parkview Avenue by buses. 

10 The residents on Stanwood Road, which is a • 
11 fairly narrow road, like the service but they Object to the 

12 use of full-size buses. They want the transit authority 

13 to use its minibuses on their street, so they induce • 
14 council to pass a weight ordinance which is identical to 

15 the upper Arlington ordinance requiring weight not in 

16 excess of the weight of a minibus. • 
17 Now, what kinds of constitutional responses can 

18 we make to these hypothetical examples? • 
19 First, let's just ment'on briefly the key sect~Dns 

20 that we're looking at. We're talking primarily about 

21 Section 3 of Article 18, the home rule provision, which, • 
22� as the earlier speakers have pointed out, has two parts. 

The first part says, "Municipalities s~all have authority23� 

•24� to exercise all powers of local self-government." The 

second part, which is separated by the word "and" says,25 
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• 
"anu to adopt and enforce within their linlits ~,uch local 

police, 3anitary and other similar regulations, as are not 

in conflict \vi th g~ncri}l laws." 

We also have to look at the pO'flcrs of a 

• municipali ty to mm a pWJlic utili ty, Sect.:.ion 4 of Article 

• 
18. Let me just summarize it by saying it is the power to 

own and operate u pUblic utility and a bus service is 

• 

a pUblic utility within the meaning of those vlOrds -- and, 

finally, a limitation which is imposed on the public 

utility section with respect to the use of service outside 

the jurisdiction. 

Hmo', let I s take these sections and quickly look 

• at the examples that I have posed to see whether or not we 

•� 
can operate.� 

First, the response to Upper Arlington, First,� 

clearly, a municipality may establish and operate its own� 

transit system under its Section 4 powers, although it is� 

• subject to numerous practical, probably insurmountable,� 

problems. So there is no question but what a municipality� 

can operate its own transit service. It has the practical� 

• problems. There are limitations irnposeu on its service� 

•� 
outside its jurisdiction. It will probably bear the burden� 

of a dual taxation system because it would be within the� 

county and would be paying the transit authority's tax as 

well as whatever costs it incurs; that is, the operating 

•� 
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problems and all of the practical problems that have 

already forced all the communities to go to regional • 
authorities. But it can do it. 

I suggest, however, without going into any detail, 

that the power to do it poses no organized or very practical • 
threat to� transit authorities through the state. 

Now, without trying to decide yet the intricate •distinction between local government, the first part of 

Section 3, and police powers, the second part of Section 3, 

without trying to understand the relationship yet, le~'s • 
take a look at the other two Upper Arlington ordinances. 

First, it's clear that Upper Arlington has the 

power to prohibit, as well as the power to regulate, • 
conduct. However, the exercise of its power must pe 

reasonable and not constitute a denial of equal protection. •Put another way -- and these are words that the court has 

used -- the means adopted by the ordinance must bear a real 

and substantial relationship to their purpose. They must • 
be suitable to the end in view, must not be unduly oppressive 

and must not interfere with private rights beyond the 

necessity of the situation. • 
In the case of both of the ordinances in the 

hypothetical, I suggest that the court would find that •Upper Arlington had failed to meet this prescribed test, 

just as the court, in 1925, in the City of Nelsonville 
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versus Ramsey, found that Nelsonville's prohibition of 

certain streets to Luses was not really intended for its 

stated purpose -- which, by the \vay, is precisely the 

purpose in my hypothetical -- but was intended to prevent 

competition with a local bus line and did not provide a 

reasonable basis for diverting buses from streets previously 

designated for the Lus passage by the Public Utilities 

corrunission. 

Thus, without reaching the critical home rule 

question, it seems clear that certain safeguards have been 

developed to avoid arbitrary and unreasonable abuse of 

horne rule. Uow, my hypothetical is intended only for this 

limited purpose. It develops all kinds of other problems 

that I wouldn't even start to go into now. 

But now let's take a look at the Bexley hypo

thetical. Here the analysis is much more difficult. Does 

Bexley have power, as a matter of local self-government, 

to r6Julate the movement of transit authority buses on its 

street.s? 

Historically, the Ohio Supreme Court has stated 

very clearly that the right to control certain types of 

conduct on streets is a matter of local self-government 

and is not rJerely the exercise of the police power \vhich 

is subject to the no conflict rule. In 1919, the court 

upheld an ordinance \v-hich prohibiteu the use of vehicles 
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which weighed more than ten tons on city streets even 

though state law only prohibited such use if the weight • 
was over twelve tons. In 1923, the court upheld an 

ordinance which prohibited buses from stopping or starting 

within the village limits. Both of these cases seem to • 
indicate that some control of the streets has been a matter 

of local self-government. During the past ten years, 

however, the court has reached the same result in three • 
key cases, although it is not at all clear that the court 

has used the same rationale. In all three cases, the court • 
upheld the ordinances. One case involved the maximum 

weight lower than that established by state law. Another 

restricted all through trucks to certain predetermined • 
streets. Another prohibited truck traffic on residential 

streets by imposing prohibitive weight requirements. 

The court acknowledged that it was very perplexed • 
by the problems. The court said, "It is apparent that the 

situation presented in the instant case is a perplexing • 
one and might well be the SUbject of study on the part of 

both the general assembly and the legislative bodies 

throughout the state." It went on to uphold the ordinances; • 
but it advanced several different reason for it, including 

an old case, Section 3 of the constitution -- without saying 

whether they we~e looking at the first or the second part - • 
and some state statutes. 

•� 
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1 v'Ihy the uncer.tainty? If it's all tL.at clear from 

the old cases t~at control of the streets is a matter of• 2 

3 loc.::ul self -yovernrncn L, 'Nouldn I t they be easy decisions? 

4 It seems to M~ that the answer is tr.e one that 

• 5 has been hinted at hy several speakers today and has been 

6 commented on by a number of authors; and that is that the 

7 concept of local self-government is or should be a

• 8 constantly changing concept. One author stated it this 

9 way, said municipal activities are dynamic anti not static. 

• 10 At one point iu history they may have been local in 

11 character whereas, with the passage of timo, they have 

12 become mixed or wide in scope. An exaHlple of this 

• 13 phenomenon is control over local streets. Once such 

14 control was consiuered to be exclusively a municipal 

15 activity. Today, with the development of state highway 

• 

• 16 systems, this activity is at least of a mixed nature. 

17 It seems to me, to sun~arize because we're 

18 running short of time again -- that it is quite possible 

19 tl1at wi thin the framework of the prior cases, wi thin the 

20 framework of the Ohio Constitution, as it exists right now, 

• 21 the court can take the view of local self-government -

22 that view that has been expressed by several people here 

23 today -- that it is a growing concept; that it takes into

• 24 aCl:ount changes in the dynap'ic factor~3 that mnJ;e COITulluni ties 

25 grO'tli and that it can conclude, althougll it may have not 
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concluded yet, that control of the streets, at least as it 

would relate to the buses, is not a matter of local self • 
government but is rather a matter of the exercise of police 

powers. 

Now, if this view is correct; that is, if the • 
court can and has preserved _the options to itself to do 

this, if it can do it, then the issue is whether or not 

the state law has taken action which is in conflict with • 
the action of the city council. I suggest that in the 

Bexley examples, we would probably find that the Bexley • 
action, at least as it relates precisely to our question, 

is probably proper action except to the extent that the 

state would preclude it from taking that .ction by virtue • 
of the conflict rule. 

Let me summarize then lny conclusions. First, if 

the courts will treat the state constitution as a flexible • 
instrument and take cognizance of the changing nature and 

function of local self-government, then I be~ieve that, at 
I • 

least as it relates to the home rule powers, mass transit 

can function. I'm not suggesting that it will function 

perfectly. I am not suggesting that it shouldn't be • 
changed but rather I am suggesting that it can function. 

But to function, it will require a recognition by the 

•courts that the regulation of highways, at least as such 

regulations relate to mass transit, is not a matter of 
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•� 
local self-government.� 

Also, it will require a recognition Ly the courts� 

that the no conflict rules must be more broadly defined� 

to carry out the state~iJe transit objectives, even though� 

• it is not necessary for the court to find this to be an� 

•� 
area of the exclusive state jurisdiction.� 

Finally, even where no conflict is present, the� 

courts must be vigilant to require the municipality to� 

conduct their affairs in a reasonable manner.� 

• The question was asked then: Does the constitution� 

hinder solution to mass transit problems? My answer is:� 

As to home rule and the public utility sections of Article 18� 

• the answer, not necessarily, and that it is possible for� 

•� 
us to continue to operate, although somewhat imperfectly.� 

'l'hank you.� 

(Applause. )� 

MS •. ERIKSSON: 'l'hank you very .nuch, ~lr. S:r,ith.� 

• The second of our urban area problems -- and we� 

will hold any questions for Mr. Smith until the end -- is 

the question of Land Use Planning and Zoning. 

• 

• Professor Simmons, from the College of Law of 

Ohio State, will Jiscuss these problems \.;l th you. lie has 

had many activities in connection with planning and zoning 

and is presently Professor Law and Adjunct Professor of City 

and Regional Planning at the University. Mr. Simmons. 
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1 MR. SIMMONS: Thank you, Mrs. Eriksson. At first 

2 

3 

I thought I was being introduced as an urban problem; and 

while some of my students may think I'm an educational • 
4 

6 

problem, I have never been accused of anything beyond that. 

Since Mr. Smith has begun the tradition, let me 

disclose that I am a resident of the City of Columbus and 
• 

7 

8 

not one of those nasty suburbanites. 

Within the past few weeks, both the New York • 
9 Times magazine and Newsweek have featured major articles 

11 

on the American suburb. The last time that this coinci

dence occurred the subject under discussion was, predictably • 
12 

13 

14 

enough, suburban sexual practices and predilections. 

now the focus has shifted to civil rights and housing 

opportunities. 

But 

• 

16 

Our newfound awareness of suburban opportunities 

and challenges is a reflection of the dramatic change • 
17 which has occurred over the past two decades in urban 

18 growth patterns. Jobs are no longer concentrating solely 

19 in central cities. The suburbs have witnessed a rapid 

21 

22 

growth of industries, offices, shopping centers and other 

sources of employment. But housing, particularly for 

workers in the lower paying jobs, has laggeu behind. 
• 

23 

24 

Current census data shows that Ohio's growth 

patterns reflect the national trend. Between 1960 and 1970, • 
Ohio's population grew from 9.7 million·to 10.6 million, an 

3372 • 
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1� increase of ten percent. In 1970, 78 percent of Ohio's 

total population live,~ in roetropoli tan areas, compared ''lith• 2 

3 (,9 percent in the United States as a whole. 1\ very high 

4 proportion of Ohio I s population grmJtr, during the decade 

• 5 of the si>;ties occurred in the state I s sixteen standaru 

• 
6 metropolitan statistical areas. In thes8 areas there was 

7 an increase of 820,000 persons but only an increase of 

•� 

8 125,000 in non-metropolitan areas; and wit.hin the metro�

9 politan areas the suburban population grev by 23 percent,� 

10 while central city populations declined by 62 percent in� 

11 the past decade. 

12 Thus, it is clear that in Ohio, as in the rest 

• 13 of the country, the metropolitan suburb is where the action 

• 
14 

15 As fast as the population L1creased, housing 

• 

16 costs have increased at even a quicker pace. The result 

17 as we have been infornled repeatedly by the reports of the 

18 Dougla£ Commission, the Kaiser Corr.mission, by virtually 

19 ever:J.T other major investigation of current housing 

20 conditions -- is that ·,.;e are far from achievlr.g the articu

• 21 lated� national goal of a decent, safe c:m~ sanitary d\velling 

for every� Arllcrican. 

Despite increased government subsidies and 

22 

• 23 

improvements in federally funded programs, problems abound;24 

and land use controls in the form of local codes, ordinances25 
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and practices are contributing to the current shortage of 

reasonably priced homes for the average housing consumer, • 
especially in areas convenient to suburban job opportunities. 

Traditionally, local governments have exercised 

detailed controls over the construction of new housing in • 
order to protect the public health, safety and general 

welfare. This control has been exercised through a wide 

variety of local codes and regulations, including zoning, • 
subdivision control, housing codes and many other well 

known techniques. All too frequently, the operation of • 
this system of land use control makes it impossible to con

struct housing within the means of low and moderate income 

persons. In some cases this exclusion is no doubt • 
unintentional; but in all too many instances, it results 

from the fear of suburban governments about the impact of 

•such housing upon them. Black families are hit especially 

hard not only because they n~ke up a disproportionate segment 

of the low income population but because the availability • 
of decent housing to middle income blacks is further reduced 

by patterRs of racial discrimination. 

In recent years there has been an increasing • 
awareness of the exclusionary tendency of our system of 

locally administered land use controls. Civil rights groups 

•have undertaken an extensive campaign of litigation to open 

up the suburbs to low and moderate income families, backed 
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• 
id th lncreas ing fH;;'juency by 1abor unions and even llome 

builders. Industry, too, cOl-.cerned tlbout housing for its 

labor force, both white and blue collar, has begun to make 

its voice heard. 

• But litigation is a very costly, time-consuming and 

• 
inefficient route to social progress in the housing field; 

and in several instances, attention has been focused upon 

• 

the legislative remedies to exclusionary land use practices. 

Perhaps the most spectacular approach -- at least, 

in conception, if not in execution -- is that of New York, 

as seen in its Urban Development Corporation Act of 1968. 

rl'he UDC in an attempt to bridge the gap betweer. public 

• control of land usc and private entrepreneurs. The corpora

• 
tion has broad powers to plan projects and assemble land 

through eminent domain \-Then necessary and to sell or lease 

the land to private dealers for actual development of a 

project or, when necessary, to act as the developer itself. 

• The UDC has the authority to override local building and 

zoning regulations although, as yet, it has not attempted to 

exercise this power. 

• In 1969, Massachusetts passed legislation referred 

• 
to as the anti-snob zoning law, to facilitate construction 

of low and moderate income housing by pUblic agencies, non

profit and limited dividend corporations. A qualified 

developer is given recourse to a state agency which has the 

• .3375 
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power to issue necessary permits and licenses, local 

regulations notwithstanding, when the developers' plans • 
are consistent with local needs as determined by the legis

lature. Strict limits are imposed on the amount of low and 

mo~erate income housing which can be constructed during • 
any single year over the opposition of the local community. 

An account is taken of the amount of land being devoted to •low and moderate income housing wi~hin the community when

ever state override is sought under this Massachusetts law. 

A third approach has been adopted by Fairfax • 
county, Virginia, in an ordinance which obligates the 

developer of any project over a specified size to seek 

Federal funds that will permit him to set aside 15 percent • 
of the units in the project for low and moderate income 

needs. If no SUbsidy funds are available, the developer is •then free to develop housing at the price level of his 

choice; but if such funds are made available, the developer 

must make use of them. • 
Finally, the housing dispersal plan of Ohio's 

Miami Valley Regional Planning Commission is worthy of 

attention. At present, it is a voluntary arrangement of • 
the local governments, comprises the Miami County-Dayton 

metropolitan region by which, hopefully, some 14,000 low •
and moderate income units will be constructed throughout 

the region over the next four years. Each of the 
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• 
participating units of government was assignea a quota 

based upon expected needs of the region, as reflected in a 

formula which takes account of the wide variety of economic 

and planning factors. 

• The point of the foregoing enumeration of 

attempts to deal with the proLlem of exclusionary lana 

use practices is to demonstrate that some thins can lJe done 

• 

• given the necessary legislative will and appropriate legal 

setting. 

The remainder of my comments \-;i11 be addressed to 

legal and. conceptual probler,is which Ohio's system of 

constitutional home rule preRents to one interested in over

• coming the exclusi.onary practices of suburban communities. 

• 
Because Loth Professor Fink and Mr. Gotherman 

have commented upon the potentiality of dealing -with 

• 

exclusionary zoning if it is catagorized by the O.!1io Supreme 

Court as being an exercise of the police power, I ,,;ill not 

deal with that and, instead, will focus my remarks upon the 

~ossibility -- and I think it's a possibility not to be 

overlooked -- that the Ohio Supreme Court, instead of cata

• gorizing exclusionary land use practices and modern 

• 
attempts at planning as an exercise of the police flower, 

will, for reason perhaps to be discussed in our question 

mid answer period, deal with them as matters of local 

self-government, which I think presents a considerably 
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different problem because of the absence of the conflict 

laws. • 
Local control of land use has worked well from 

one vantage point. It has provided a maximum opportunity 

for citizen participation in the governmental process and • 
effected means of minimizing the income redistribution 

function frequently associated with democratic governments. 

•To put it another way, such local control has made good 

sense -- dollars and cents, that is -- to the suburban 

resident. To the extent that he can exclude low income • 
residents, the less his taxes must be used to subsidize 

the prOVision of municipal services to them. 

Thus, racial bigotry and social snobbery aside, • 
there is at least a clearly manifest short-run economic 

interest that is at stake. And if other communities are •playing the fiscal zoning game, only the indifferently rich 

or the wasteful would refuse to go along with the system. 

Of course, there are immense social costs generated by • 
the resultant class and racial volcanization, but our 

balance sheet manages to hide these costs in between 

occasional long, hot summers. • 
The presence of such strong self-interest in 

maintaining the present system suggests one essential •element of any successful political solution. You must be 

able to hold out the promise of equality in distributing 
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1 the fi5cal burdens associateu wi th lO'~J an<l moderate income 

• 
3

2 

4 

• 5 
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•
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families. Each communjty must be assured that it will be 

asked to do its share and only its share ana that every 

other community will li}~ewise be corapelled to shoulder an 

appro:)r iate burdL-m. 

But such a guaraI1tee of equality of oLligation 

can only be made in a legal setting \Jhicll grants Ultimate 

coercive power with a single, albeit neutral agency. At 

present, in Ohio, there is no such coercive or unique iJ.uth

orily, and a very strong and longstandin.g tradi tion of horne 

rule must be overcome before any such authnrity wi.ll be 

forthcoming. 

In point of fact, I believe there ,is nothing 

inconsistent or mutually excl'lsive in accepting the 

fundamental principles of home rule and at the same time 

attempting to impose statewide limitatioLs on exclusionary 

land use controls. Borlle rule, as an attempt for promoting 

local initiative and for freeing the state legislature 

fro@ the numerous burdens of local decisionmaking, was 

never intended to encompass matters of more than a purely 

local concern. The Ohio decisions are replete with 

references to such limitation. On any number of occasions, 

Ohio courts have expounded the doctrine of statewide 

concern in explanation of \vhy a state regulation ought to 

control in the face of a conflicting local ordinance 
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1 enacted under an assumed power of local self-government. 

2 Is it fair to say that the exclusionary pra9tices • 
3 of anyone suburb is a matter of concern to the people of 

4 the state at large? Perhaps the consequences of any single� 

5 set of exclusionary practices is negligible, but the� • 
6 existence of a systematic and almost universal pattern has 

7 a profound impact. This is seen in the creation of racial 

8 and economic ghettoes, with their attendant social • 
9 pathologies, and in the overwhelming fiscal burdens placed 

10 upon central cities. Clearly, every successful act of • 
11 exclusion by a suburb is at the same time the reinforcement 

12 of existing patterns. The power to exclude is tantamount 

13 to the power to assign burdens to others. • 
14 Analytically, there is no difficulty in generating 

15 that exclusionary zoning practices are a matter of state •16 wide concern. Unfortunately, there are certain precedential 

17 problems associated largely with the historic development 

18 of zoning. • 
19 until quite recently, zoning was largely 

20 restricted to attempt to control nuisance-like situations 

21 which often had only a very limited range of consequences. • 
22 A commercial use, for example, in a residential neighbor

23 hood was largely of concern to the immediate neighbors of • 
24 such use. They were the ones who would be bothered by the 

25 noise and attendant traffic. And if harm was visited upon 
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• 
the neighborhood, this was a matter of scant concern to 

anyone who lived even as much as a mile or two away. 

Thus, because of its initially timid reach and 

modest grasp, courts becanle accustomed to viewing zoning 

•� purely as a matter of local concern. But now that the use 

• 
and direction of zoning has changed substantially, and as 

it has become a major tool in shaping the fiscal environ

ment of a� community and likewise influencing the fiscal 

burdens of other communities, there is reason to reassess 

•� the earlier conclusion of its parochialness.� 

Given an openminded arbiter, I would have little� 

fear of failing to persuade that some types of land use� 

• practices, particularly exclusionary ones, are a matter of� 

statewide� concern and, thus, sUbject to state control. 

While I do not mean to suggest that the Ohio

• 

• 

courts are ever less than openminded, the Constitutional 

Revision Commission might give some thoughtto providing 

future generations of judges with more explicit guidelines, 

just in case I'm a little less a persuasive advocate than 

I imagine myself to be. Thank you. 

• 

• (Applause.) 

MS. ERIKSSON: Thank you very much, Professor 

Simmons. 

I think, since Judge Holmes is here, that we will 

proceed to the third of our urban area problems, if you will 

•� 3381 
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1 hold all of your questions for all three speakers until the 

2 •end.� 

3 Judge Holmes is presently judge of the Court of� 

4 Appeals in Franklin County. He is a former member of the� 

5 Ohio IIouse of Representatives and has had much activity in� • 
6 the field of environment, natural resources and has been� 

7 interested in this field for sometime. JUdge Holmes.� 

•8 JUDGE HOLMES: Thank you very much, Ann. 

9 I hasten to inform you that I do not in any 

10 manner hold myself out as an expert in this field. I only • 
11 profess an abiding interest and dedication to the needs of 

12 our state in this field of ecological development and our 

13 environmental programs. I did that as an individual, I • 
14 did·it as a state legislator and, now, I do as a jUdge. 

15 I believe that a concern for keeping the world 

•16 and the communities within it a fit place for people to 

17 live has become an increasingly emphatic understanding and 

18 awareness of our American people; and concerns for conser • 
19 vation and the environaent, a national awareness among our 

20 citizens, among our legislators, among our congressmen, has 

21 been an acute and abiding topic. But like our environment, • 
the meaning of conservation and its interpretation, the22 

conservation of our natural resources has been an ever23 •changing element.24 

The attention of conservationists, traditionally,25 

3382 • 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116 • 

• 
did not dwell upon the problems of conservation as such 

problems relate to people as they made the law of our towns 

and our cities and metropolitan areas where the great num

bers of people were being concentrated. The concerns, 

• basically, were of saving the natural resorces, of con

trolling the use of the utilities of such. 

Today, with our tremendously growing population

• and our related growing demand for the natural substances 

of this earth, it remains, of course, all important to 

• protect and conserve our natural resources and to develop 

up-dated programs for their proper management. However, 

within the context and meaning of the word "conservation," 

• we must have capabilities of doing more than locking up 

our resources and preventing their use. Our conservation 

and environmental programs must have a broader thrust and 

• 

• import if we are to sustain the supply of resources we need 

now and into the future and for the continuing use and 

enjoyment of them by generations to come. 

The fulfilling of the requirements for a sound 

environmental program in the state is not easy in the 

• accomplishment. Many questions of a legal, economic, 

administrative and political nature must be considered and 

answered.

• Generally, the first consideration is what do 

the people want for their environment, and for what are they 

•� 
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1 willing to pay. The next consideration would be, who -- or� 

2 what governmental entities are required, or permitted, by� •
3 our Constitution and by our laws to perform certain services� 

4 and carry out certain programs that materially affect our� 

5 environment. In the event of concurrent or overlapping� • 
6 authority to act, the que8t~Qn then becomes, which entity� 

7 is best suited to perform the function by the very nature� 

•8 of the functioni that is,~8t functions or services are 

9 thought of as being purely local versus those functions 

10 which are regional in nature. Of course, within the frame • 
11 work of the latter consideration are the integral questions 

12 of the economic and administrative feasibility of one entity 

13 against another having the responsibility to perform. • 
14 Let us look generally to what are the environ

mental responsibilities of the governmental entities in15� •16� Ohio within the framework of the Ohio Constitution and our 

statutes.17 

First, the fundamental source of state govern18 • 
mental� activity in the field of environmental programs is19 

to be� found within the Constitution of the State of Ohio at20 

Article 2, Section 37, such constitution adopted in 1912.21 • 
The phraseology is as follows: "Laws may be passed to22 

provide for the conservation of the natural resources of23� •the state, including streams, lakes, submerged and swamp24 

lands� and the development and regulation of water power and25 
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the formation of drainage and conservation districts; and 

to provide for the regulation of methods of mining, wei9h~ng, 

measuring and marketing coal, oil, gas and other minerals. 1I 

The basic authority, on tlle other hand, for 

municipalities to adopt programs aff~cting the environment 

is to be found within Article 18, Section 3, of the 

Constitution which has been mentioned. The import and 

thrust of that giving the governmentai.authorities the 

powers of local self-government and, in addition, the 

second power, that to adopt and enforce within their limits 

such local police, sanitary and other similar regulations, 

as are not in conflict with general laws. The latter 

phraseology, of course, read and coupled with that power 

as given the state under Article 2, Section 37, enables the 

state in a broad sense to enact legislation laws and 

regulation under its police power for the protection of the 

general welfare of the public found within the State of 

Ohio. 

Ohio has not adopted a distinct and separate 

environmental policy statement by statute, as some states 

have done, but our legislative attitude toward the natural 

resources of the state may be noted in a number of enactments. 

One such enactment was that which established a Department 

of Natural Resources in 1949. Senate Bill No. 13 called 

for a long-range state action to develop natural resources 

•� 
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1 and recognize their importance by the use of the following� 

2 language:� • 
3 lilt is the intent of the General Assembly that� 

4 the Department of Natural Resources created by this act� 

5 shall formulate and put into execution a long-term,� • 
6 comprehensive plan and program for the development and wise� 

7 use of the natural resources of the state, to the end that� 

•8 the health, happiness and wholesome enjoyment of life of 

9 the "Qple of Ohio may be further encouraged." 

10 We have. additional lawa establishing the • 
11 responsibilities in our state for environment. The Depart

12 ment of Health under Ohio law has control of the public 

water supplies. All plans for water supply improvements13 • 
14� must be reviewed and approved before const~uction. The 

Department has authority to confer with local agencies on15� •their� future needs; participate in the evaluation of exist16 

ing and future sources of raw water supply; and supervise17 

all municipal, county and other water supply systems. The18 • 
Department has similar authority over planning, construction19 

and operation of all large sewerage and sewage treatment20 

plants and over the plans for industrial waste treatment and21 • 
disposal.22 

In 1951, the Water Pollution Control Board was23� •established within the Department of Health. This board24 

has the authority to develop new programs for the prevention25 
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• 

• 
and control and abatement of new or existing pollution in 

waters of the state. It consults and cooperates with 

federal, state, interstate and other agencies, and with 

industries, as well as others. It is authorized to issue 

• permits with conditions attached for discharge of sewage 

and industrial or other wastes. 

Chapter 1521, Revised Code, ~reating the Division 

• 

• of Water, is largely a state recognition of the importance 

of having adequate information on water resources. A more 

specific state attitude may be noted in Section 1521.04, 

SUbparagraphs H and I, in the recognition of the watershed 

as the basis upon which water management planning should be 

• carried out. 

In 1955, the General Assembly appropriated funds 

for the Division of water to inventory all of the water 

• 

• resources of the state on a watershed basis. 

Another step in state involvement in water 

resource management was taken in 1959 with the creation of 

the Ohio Water Commission. Section 1525.03 states the 

purpose of the commission: "For the purpose of coordinating 

• water programs in and of the state, to develop water supply, 

• 
flood control and flood plain zoning programs for all areas 

of the state, and to obtain the most beneficial use of 

water resources." 

In 1967, by House Bill 314, the water pollution 

• 3387 
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1 control law was amended giving the board the authority to 

2 to adopt water quality standards throughout the state, and 

3 to prohibit connections to a sewerage system which would 

4 result in an increase in the polluting properties of the 

5 effluent from the system. Through the use of this power, a 

6 number of bUilding or connecting permits in the City of 

7 Cleveland were most recently denied. And this, of course, 

8 has been the source of real power and is vested in the 

9 Board of Health as relates to the Water Pollution Control 

10 Board. 

11 House Bill 314 also impowered the director of 

12 natural resources to construct and operate water management 

13 improvements and to charge for water or waste disposal 

14 services furnished persons or governmental agencies and to 

15 make loans and grarts for water management. 

16 Also, that bill, which is now law, requires the 

17 director of natural resources to prepare a comprehensive 

18 plan for the development, use and protection of the water 

19 resources in Ohio and authorizes the director to review 

20 water management plans of governmental agencies. This plan, 

21 of course, is now in the process and is being carried out 

22 by the Department of Natural Resources, Division of Water. 

23 It might be noted that the word used is "review" 

24 water management plans. In like manner, there is language 

25 that requires state agencies and political subdivisions to 
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• 
consult with the Division of Water when planning to build in 

a flood plain; authorized to mark past and probable flood 

heights with respect to existing publicly-owned facilities 

and instruct state agencies and political subdivisions to 

• apply floodproofing measures to buildings where feasible. 

There was also enacted in the same l07th 

General Assembly an act establishing the state air pollution 

• 

• control board in the Department of Health with authority to 

adopt air quality standards and emission standards for air 

contaminants and to issue, revoke or deny any permits, and 

to monitor air conditions. But in accordance with the 

state's philosophy of local control or local activity within 

• this field, this measure specifies that this law does not 

limit a political subdivision's authority relating to air 

pollution control programs within its own community. 

• 

• Another serious environmental problem was the 

sUbject of another bill of the same session, House Bill 623, 

prohibiting the operating or maintaining of a solid waste 

disposal site or facility after January 1, 1969, without a 

license from the board of health of the local health 

• district. 

• 
Not to be overlooked as an expression of legis

lative at~itude as its responsibilities in the conservation 

field, particularly in flood control, is an old Ohio law, 

that being the Conservancy District Act of 1914, enacted 

•� 
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following the disastrous flood of 1913. There is no state

ment of purpose in this law, but it was primarily to prevent • 
future flood damage, and that is how it has been used. 

The Conservancy District Act is typical of the 

governmental philosophy historically followed in Ohio. The • 
emphasis is upon local initiative, management and control. 

The conservancy district is organized by the common pleas 

jUdges of the counties involved. The water management • 
projects and their financing were also authorized to be of 

local determination within the district. • 
A more recent expression of the principle of 

local determination occurred in 1961, when the General 

Assembly was discussing and finally rejected a proposal of • 
the Ohio water Commission which tried to strike a compromise 

between local water management and state water management 

•by providing for a watershed district organization coordinate 

from a state level with local officials. The General 

Assembly instead enacted a Watershed District Act, Chapter • 
6105, Revised Code, whioh would set up watershed planning 

and advisory agencies overseen and funded by the county 

commissioners of the counties involved. • 
This law placed water management responsibilities 

in a considerably less objective stance than did the 

•Conservancy Act in that municipal governing bodies, which 

represent the popUlation primarily concerned in major water 

3390 •� 
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1� management problems, do not figure in the organization or 

operation of such districts.• 2 

3 County commissioners, in their normal roles, must 

4 leave water and flood problems in the hands of municipal 

• 5 authorities, yet the watershed district under the act depends 

6 for its existence upon the commissioners' annual approval. 

7 Many alternatives have been suggested and some 

• 

• 8 utilized to approach the problems on a cooperative basis, 

9 ranging from joint undertakings with neighboring communities 

10 to contracting with central cities, or establishing regional 

11 water and sewer districts.� 

12 In this latter regard, the legislature, at this� 

• 13 session, passed Senate Bill 166, effective November 19, 1971.� 

14� This new law grants a considerable amount of financing and 

procedural flexibility to regional water and sewer districts

• 15 

in Ohio in the supplying of water and the collection and16 

treatment of waste water within as well as without the17 

•� districts.�18 

19 Under this law, any area situated in any 

unincorporated part of one or more contiguous counties, or20 

• in one or more municipal corporations, or both, may be21 

organized as a regional water and sewer district in the22 

manner provided by Chapter 6119 of the Revised Code.

• 23 

Going� back to a little bit of history, in 1968,24 

the Ohio Water Development Authority was established. This25 
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authority was authorized to make loans and grants to 

governmental agencies for water development projects, to • 
construct and operate water development projects or lease 

to" or contract for their operation by governmental agencies 

or ,persons, and to charge rentals for use of water develop • 
me~t projects, to issue water development revenue bOnQi and 

notes payable from revenues. The law provides that the 

water management projects of the authority are consistent • 
with any applicable comprehensive plan of water management 

approved by the Director of Natural Resources, and not • 
inconsistent with the standards for waters of the state as 

set by the Water Pollution Control Board. 

In 1970, the Ohio Water Development Authority • 
law was amended to give the authority similar authority for 

solid waste treatment facilities and programs as it 

•previously had been granted for water and sewage treatment 

facilities, the stated~ purpose being for the conservation 

of the state's natural resources. • 
All water management projects, and solid waste 

treatment projects, under these or~ginal acts were initiated 

on a cooperative or contractual basis, with the local • 
community making the determination as to its projects and 

its needs in order to be in compliance with the regUlations 

•of the pollution control board. 

This brief history points to the conolusion that 

•� 
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• 
Ohio as a state has believed that her natural resources and 

environmental programs are important to the state's welfare, 

and adheres to a policy that it is the state's function to 

do something about solving the state's growing environmental 

• problems. However, the role of the state, in addition to 

policing, traditionally has been in the area of information, 

research and the provision of service to other entities of 

• 

• government rather than assuming a strong role of state 

leadership in establishing dramatic development programs 

for the environmental control and improvement. 

In deference to the Constitutional Home Rule 

Enactment in 1912, the legislature has tended to leave the 

• responsibility at the local level where it has been felt 

that, because of the diversity of the problems and the local 

nature of the municipal problems, they best would be served 

• 

• and solved. 

However, because of the growing magnitude of our 

many environmental problems, particularly as they relate to 

water management, waste disposal and air pollution, local 

approaches and capabilities have clearly been inadequate. 

• The desirability of utilizing significant economies of scale 

• 
when large water and sewer systems are needed, as well as 

the frequent necessity of tapping distant sources of water 

or taking advantage of large natural drainage basins have 

occasioned the immediacy for broader solutions to what were 

• 3393 
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formerly looked upon as purely local problems. 

One such approach to hopefully arrive at broader • 
solutions to one of our presaing environmental problems, that 

of waste water treatment, is to be found in the recently 

enacted Amended Senate Bill 105. Such law provides that the • 
Water Pollution Control Board may refuse to renew or extend 

the period of a permit for the operation of a disposal system 

which receives sewage from a residential area, for the • 
reason that the permit holder has not c~lied with an 

order from the Board and the default has created a public •
nuisance. The nuisance must be such that it affects 

residents of a political subdivision other than that served 

by the district in default, and the properties of the waters • 
of the state must be those that are affected. 

The measure provides an exceptic>n to the limita

tion of the powers given to the Ohio Water Development • 
Authority in the initial act in that the law provides that 

the state may appropriate a waste water facility which is • 
polluting waters of the .~at., and it may designate a waste 

water facility service area to include not only that of 

noncomplying permit holders but also contiguous territory • 
not presently served by a facility and any additional agency 

or person that agrees to join. 

The most obvious inquiry into the kind of power • 
given by this bill is to what extent you usurp the authority 

• 
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• 
of municipalities under the Home Rule Amendment. There is 

no attempt to deny to any municipality its authority to 

appropriate property or to design, build and operate its 

own waste water facility provided such municipality is in 

• full conformity with statewide standards. Also, there is� 

no attempt under this measure to specifically abrogate any� 

existing ordinances or regulations at the municipal level;�

• conversely, the local government is free to exercise its� 

own police powers in respect to the control of its own� 

•� problems relating to the general welfare of its residents.� 

The intent of the measure is that guidance which� 

originated at the sta~e level by means of general law con�

• cerning matters of statewide interest is given to local� 

governments which may operate according to their own� 

flexibility to deal with their own problems as they choose;� 

• 

• albeit, failure to conform to the guidance will result in 

the pain of appropriation of their waste water facilities. 

As stated previously, the existing state laws 

relating to the responsibilities for the proper management 

of governmental functions relating to the environment have 

• not been such as to constitute an attempt to assert absolute 

authority in favor of the state. Rather, the laws have been 

intended to stimulate a cooperative approach to practical

• solutions by both the Local community and the state 

authority. 
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Certainly, a great deal of progress has been 

made to this end, evidenced by the fact that in the last • 
two years, O.W.D.A. has assembled 261 projects, accounting 

for an e.timated cost of 635 million dollars, financed 

through loans to 170 cities and forty sewer districts. • 
Under this arrangement, loans are to be repaid through 

charges to the users. Sixty-seven projects are now under • 
construction, and the Authority expects to have in the 

process more than 300 units by 1974. 

Ideally, local communities, operating pursuant • 
to the philosophy of home rule, may be left to their own 

individual processes or a cooperative pattern to meet their 

local needs that affect the environment. • 
As noted, our state laws and programs thereunder 

have proceeded with local initiative being the keystone. In • 
other times, with other circumstances, such approaches were 

successful in varying degrees. 

However, the developments of the urban areas have • 
eroded to some degree the validity of the past concepts of 

environmental programs in Ohio. Many problems have grown 

beyond city limits, but the city's power to cope with these • 
magnified situations has abruptly ended at boundary lines. 

There should be a continuing emphasis, of course, • 
on the merits and advantages of freedom of action for local 

government. ~ut there must be coupled with this philosophy 
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• 
of local determination the flexibility to make changes in 

governmental responsibilities as the circumstances of the 

time would dictate in order to serve the best purposes of 

our environment. 

• It has been suggested that in order to provide 

this necessary flexibility in meeting your environmental 

problems as well as many others, a constitutional change 

• 

• would well be in order. I have tended to agree with the 

philosophy of those who say that oU~Constitution lacks the 

flexibility to meet our growing problems in the environment. 

Yet, in reflecting what the state has done, what 

most recently has been enacted, O.W.O.A. and the enlarged 

• authorities under that act, Lhave come to believe that 

perhaps the emphasis has been properly placed now by our 

legislative body. in the full realization that the state 

• 

• under the police powers does, in fact, have broad powers to 

enact environmental rules, regulations and law. 

I believe the question is, Has the legislature 

properly viewed our authority under our Constitution? Has 

it used that broad authority in the direction and to the 

• extent that it can? And, if so, then are we hampered in 

approaching our environmental program? The question, as 

posed here for this panel, is, Does the Constitution hinder

• solutions? 

I honestly believe, in reflection upon what has 

•� 
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1 most currently transpired in new law, the interpretation of� 

2 the courts -- and hopefully that flexibility would remain� •
3 I would have to answer the question that, yes, perhaps it� 

4 does to a degree hinder our solution of these environmental� 

5 problems, but I do not believe that it presents an� • 
6 insurmountable obstacle.� 

7 Thank you.� 

8 (Applause. )� • 
9 MS. ERIKSSON: Thank you very much, JUdge Holmes. 

10 We have a few moments for questions b.,dre the • 
11 coffee break. If you have some questions to address to any 

12 of the gentlemen, please identify yourself when you ask 

13 your question.,. • 
14 MS. HESSLER: I'm lola Hessler, from the 

15 University of Cincinnati. I'd like to ask Professor 

16 Simmons whether you see the possibility under Article 18 • 
17 of something like the Twin Cities Metropolitan Council 

18 establishing developmental guidelines which would be con • 
19 trolling over municipal plans or even of the general 

20 assembly giving counties review power over municipal plans 

21 or developments. • 
MR. SIMMONS: I'm less enthusiastic about the22 

prospect of seeing counties receive that kind of authority23 

•than perhaps you might deem appropriate. My hesitation24 

right now and all morning long, when questions kept coming25 
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back to counties. 1 1 m afraid if we fix that at the county 

level, we are going to missa great opportunity to operate on 

a more sensible functional level; that is, a regional level, 

perhaps, but, yes, I would hope that the legislature might 

be willing to become a bit adventuresome and attempt to 

delegate that kind of authority. Although, as I say, I 

would suggest it be on regional rather than on county 

• 

• basis. 

I certainly agree with Judge Holmes's comment 

that one of the problems is that of legislative abdication 

and not that of the overwhelming constitutional constraint. 

MS. ERIKSSON: Mr. Wagner, Mayor of Napoleon, 

• is asked to call his office, please, if he is in the room. 

Are there some more questions? 

MR. WESTENBURGER: Mr. Smith, in your fine

• remarks on transit authorities, I failed to hear anything� 

said about what I consider a political disaster area.� 

•� Would you care to comment on county transit authorities,� 

which was passed by the legislature also? 

MR. SMITH: Well, I frankly don't have much to 

• say about the county authorities because almost everyone is 

• 
using regional authorities, the regional transit authorities. 

Even before 1969 it was possible to form either 

a county transit authority or a regional transit authority. 

There were, in fact, some authorities formed, but they 
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couldn't do anything. They didn't have any power. 

In 1969 there was the dual movement towards 

county transit authorities and regional authorities. 

Frankly, with the exception, I believe, of the Cleveland 

area, most everyone else was interested in regional • 
authorities, and I haven't seen much happening on county 

authorities. 

•Maybe you know whether or not any is going forward 

with them. 

MR. WESTENBURGER: That's what worries me: • 
Cuyahoga County. 

MR. SMITH: Yes, they had some rather unique 

political problems that would stay us a long time. • 
MR. WESTENBURGER: That's an understatement. 

MR. SMITH: Very. 

•MS. ERIKSSON: Is there another question7� 

MR. ZACK: For Professor Simmons and Mr. Smith.� 

MS. ERIKSSON: Would you identify yourself?� • 
MR. ZACK: Marlin Zack, from Rocky River. I'm 

interested in what your opinion is of the trend toward 

regional authorities and its effect on general government • 
and whether or not you think this is a good trend. 

MR. SMITH: Well, I certainly have misgivings •about the movement toward regional authorities, although I 

have worked very hard to form one. 

8400 • 
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What we found in Columbus was that we had to 

go forward on a regional problem at a particular moment in 

time, and this was the vehicle that we could put together 

to go forward. We recognize -- almost everyone that I have 

talked to recognizes that the regional authorities have a 

built-in hangup of some magnitude because what happens is, 

if we continue to form authorities for each of these 

services, we also build in problems that aren't going to be 

solved easily. As the transit authority has money, 

employees' vested interests, 15 years ftom now, it will be 

very difficult to take that transit authority apart and put 

it into a larger form. 

So, we have, you know, grave concerns about them, 

although at the time we felt that it was the only way we 

could do it. 

Now, someone mentioned Minneapolis-Saint Paul. 

When they made their change, they took quite a few of their 

authorities -- and transit was one, I believe -- and 

actually put it under the umbrella of their Twin City Plan

ning Commission, or whatever its proper name. So it's an 

example of where it can be handled later, but it certainly 

has grave problems. 

MR. SIMMONS: I would simply add the word of 

emphasis on the problem of political responsibility of 

authorities of any sort; that is, once you start to move 
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1 outside the normal governmental channels, you begin to 

3 

2 

authorities, which are answerable to no one but Mr. Moses, 

reach almost the sanctity of some of the New York state • 
4 

5 

and we all know to whom Mr. Moses is answerable. 

Beyond the question of authorities for special • 
6 functions, there is also the implication perhaps in your 

7 question about regional government, and the motivation that 

8 perhaps may be present in contemporary instances where it 

9 is an attempt to dilute the innercity voting strength, the 

10 

11 

Black "'VD'te and, obviously, there is a good deal of resist

ance where there is a likelihood of Black Nationalist 
• 

1~ 

13 

14 

political power, they are going to resist the sudden insight, 

recognizing the value of the efficiency of large-scale 

government when it is going to deprive" them of its natural 

( 

" • 
15 political power. I think that's a reality we simply have to 

16 come to grips with in terms of the political structure, 

17 

18 

19 

whatever large unit of government is to be formed. 

MS. ERIKSSON: I think we have time for perhaps 

one more question, if there is one more. If not, thank you 
• 

20 

21 

all very much. 

We will have coffee in Room D, and I have been • 
22 asked to ask you, please, not to bring your coffee cups 

24 

23 

to return promptly at 3:15 so we can continue with the 

back to the assembly, but I would like to ask you, please, 

• 
county part of this. 

•� 
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•� 
Midafternoon Session, 3:15 p.m.,� 

Thursday, November 18, 1971.� 

MR. HEISEL: Ladies and gentlemen, we have about� 

• 35 minutes to discuss the question that I think we could� 

spend about 35 hours on; namely, the reorganization of� 

county governments. We will be able, of course, to speed� 

• 

• this up a bit, as we planned to do, by taking only the 

constitutional aspects. 

Please keep in mind that we recognize that there 

are many other problems involved in reorganization of county 

governments than constitutional aspects, but in the time 

• available today, we'll confine ourselves. 

The format for the program this afternoon for 

the next 35 or 40 minutes will consist, first of all, of a 

• 

• presentation by Mrs. Hessler, of the Institute of Govern

mental Research, which arises out of a study which the 

Institute made in the last few months for the Constitutional 

Revision Commission. She will give a summary of this. 

In view of the time, I am not going to read her 

• credentials to you other than to publicly state, as I always 

take a great deal of pleasure in saying, that she is our 

very, very strong right arm at the Institute and it has

• been a pleasure over these years for me to work with her. 

Following her presentation, we will have two 

• 3403 
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1 reactions: one from Miss McGovern, who is a former� 

2 legislator and was one of the members of the Summit County� •
3 Charter Commission in 1969-70; and also by Mr. Seth Taft,� 

4 who is a county commissioner in Cuyahoga County.� 

5 Again, their resumes have been given to you and� • 
6 I will not take the time to read them.� 

7 So, without further introduction, Mrs. lola� 

8 Hessler.� • 
MRS. HESSLER: Since adoption of Article 10 of9 

10� the Ohio Constitution in 1933, there have been twenty-one • 
11 attempts in Ohio to adopt either a county charter or an 

12 alternative form of county government. So far, the failure 

13 rate has been one hundred percent. • 

What were the reasons for these failures? Were14 

15 they political? Did they result from constitutional pro

16 visions, or lack of constitutional authority, or, as we • 
17� suspected, did defeat at the polls rest on a combination of 

facto~s varying from county to county?18 •These were the questions that we attempted to19 

20 answer in our study over the last few months in the eight 

large urban counties where county reorganization has been21 • 
22 tested at the polls. 

23 We talked to persons identified both as pro

24 ponents and opponents of county reorganization in the eight • 
25� counties; with political party leaders, elected officials, 
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newspaper editors and political reporters and with represen

• tatives of the various citizens' organizations involved. We 

combed back files of newspapers to get the feel of the time. 

We analyzed the votes supplied by the various boards of 

• election. 

In addition, the Revision Commission was 

interested to know why other counties in other states were 

• 

• succeeding in adopting county reorganization when Ohio was 

unable to pull it off. 

I went to Washington and New York for several days 

of extensive interviews with representatives of all of the� 

national organizations in that area who are concerned with� 

• local government, both urban and county; and I visited a� 

•� 
number of the counties where there has been considerable� 

change, reorganization.� 

•� 

Our study also included an examination of the� 

constitutional provisions for county government in the� 

fifteen states -- there aren't very many -- the fifteen� 

states where county modernization has occurred and examined� 

the history of reorganization of such counties in those� 

• states. All these studies are reported in detail in our� 

•� 
written report.� 

So much for the background of the study.� 

What did we find? In the first place, we found 

that those eight Ohio counties which have perceived a need 

• 340$ 



I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

•� 
139 

for reorganization were all large, highly urbanized counties, 

all among the dozen largest in the state. Cuyahoga County • 
has tried seven times; Montgomery County, five; Hamilton, 

Summit and Lucas Counties, twice; Lake, this November, 1971; 

Franklin and Mahoning way back when, shortly after the • 
adoption of Article 10. 

Some of the attempts to draft a charter failed • 
at the first election on the question of electing a charter 

commission. This was true three times in Montgomery County. 

Cuyahoga County, on the other hand, succeeded three times • 
in electing a charter commission only to see the resulting 

charter go down to defeat the following year. , 
In all the counties studied, we found massive 

voter indifference and ignorance of county problems, a very 

low visibility for the functions and problems of county • 
government. This appeared to be traceable in large part to 

the statutory organization of county government itself, 

which is not a government in the usual sense, having neither 'I 

an executive nor a legislative body. It is, rather, nine or 

more state agencies operating at the county level with 

•independently and locally elected officials who are 

responsible for the administration of rather limited 

functions and with powers strictly limited or delineated by • 
the state. There is no one elected county official, as you 

know, who can speak for this so-called county government or 

3406 • 
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collection of governments. 

• Further, with only three county commissioners 

elected at large, it is virtually impossible to have genuine 

debate on priorities or broad representation of the diverse 

• elements of an urban county electorate since they are all 

elected at large. This inevitably results in low visibility. 

Lack of controversy means low visibility. And it also

• results in immunity from voter influence and accountability. 

It is a protection for the existing county officials, who 

•� are almost always strong opponents of change.� 

Since county government is a responsibility of 

the general assembly, why then cannot the legislature change 

• the form of county government to make it accountable, 

responsive, effective? 

The answer appears to lie largely in the fact

• that only the urbanized counties feel the need for 

reorganization and new powers, but the legislature must 

• provide for county government by general law, treating all 

88 counties alike. 

This means that a statute granting responsibility, 

• for example, to provide solid waste disposal to Cuyahoga or 

• 
Hamilton Counties means, also, authorizing Vinton County, 

with ten thousand population, or any other of the 69 counties 

with populations under a hundred thousand, to exercise the 

same powers. But in these less urbanized counties, the need 

• 34D7 
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1 

2 

3 

doesn't ,et exist for this type of urban function. Why 

should their representatives to Columbus then vote to raise 

the issue of control over such services in their home 
• 

4 

5 

counties? By blocking general assembly action, they 

relieved of this decision-making problem. They have 

can 

no 

be 

• 
6 interest in it. 

7 

8 

If a problem exists only in urbanized counties, 

the solution should obviously apply only to urbanized • 
9 

10 

11 

counties. So, we conclude that the Ohio Constitution 

should permit the classification of counties. 

There are var~us ways of providing classifica
• 

12 

13 

tion. About a 

of counties -

dozen other states do permit classification 

not as many as you would think. Some state • 
14 constitutions specify the number of classifications or limit 

15 

16 

the number of classes which can be created. Others give the 

authority to classify to the general assembly. Most • 
17 

18 

19 

classify counties by population, but a few by assessment or, 

quote, criteria, unquote. I never could figure out what 

those other criteria might be. 
• 

20 

21 

Most of these states have used the classification 

authority to grant specified powers only to certain classes • 
22 of counties. Some also permit the highest population class 

23 

24 

of counties to adopt charters or exercise home rule powers 

or make some elective county offices appointive. • 
25 Several suggestions 

34D8 
came to us recently from the 
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1 Urban Counties Committee of the County Commissioners 

• 2 Association of Ohio. It was suggested that if counties were 

3 classified by population and certain powers given to, say, 

4 Class 1 counties, that the county commissioners of smaller 

• 

• 5 counties, if they wished, be permitted to petition the 

6 legislature for inclusion in Class 1 for the purpose only of 

7 acquiring the added powers. 

• 

8 It was also suggested that the county commissioner 

9 of Class 1 counties -- and this is an interesting proposal, 

10 I think -- be authorized to adopt a charter reorganizing the 

11 structure -- just the structure -- of the county government 

12 but giving no new substantive powers; the charter to be sub

• 

• 13 ject to referendum within six months, for example, but not 

14 requiring a vote of the electors unless challenged by 

15 referendum. 

16 The president of the United States and some 

17 governors and mayors do have this authority to reorganize 

• 18 their government to some extent. 

19 Any charter or amendment to a charter, however, 

20 changing the powers of county government would require a 

• 21 vote of the people, in the view of these commissioners from 

22 the urban counties. 

• 23 Classification would make it politically 

24 expedient for the general assembly to pass legislation or, 

25 for example, to amend the alternative forms of county 

• 3409 
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1 government statute to give more options only to the large� 

2 urban counties, and so not run into opposition from the� •
3 smaller counties that didn't want these options, such options� 

4 as elimination of some elective positions to create a more� 

5 accountable and effective structure of government, for� • 
6 example.� 

7 Some state constitutions permit legislatures to� 

•8 pass various forms of special legislation for counties, which 

9 has the effect of classification. We don't permit this in 

10 Ohio. In virtually all the states where there has been • 
11 county reorganization activity, the constitution permits 

12 either the classification of counties or special legislation, 

13 or both; and both have been roots to county reorganization. • 
14 In addition to the low visibility of county govern 

15 ment and, therefore, the built-in opposition of elected 

•16 administrative officials, county charters have met with 

17 strong political opposition by various groups who are simply 

18 opposed to change. Much of the opposition was, of course, • 
19 purely political and doesn't have constitutional aspects. 

20 But when you change the status quo, you do change political 

21 power bases and you usually change the relative power • 
22 relationships of the political parties; in other words, the 

23 "in" party is also against change. Sometimes the "out" 

•24 party has nothing to lose and will take a chance on support

25 ing change, as has happened in Cuyahoga County. 
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But the problem is not only political, it is also 

constitutional. The Ohio Constitution requires first that 

the voters answer a double question, which is vastly con

fusing. The question: "Are you willing to allow the 

establishment and election of a charter commission?" This 

requires educating the voter on the powers and responsibiliti s 

of this commission, which the voter may never have heard of 

before. "If you agree to establish a charter commission, 

whom do you then vote for to draft the charter?" 

You don't know what kind of a charter will be 

drafted; and the candidates can't tell you what kind of a 

charter they will write because no one knows who will be 

elected or what kind of agreement can come out of this new 

body which is elected. You don't know what powers will be 

affected by whatever charter this commission drafts, what 

interests might be jeopardized with which you are concerned. 

Will the charter, for example, take away powers from your 

more visible closer government, the municipality? 

You're really buying a pig in a poke when you 

elect a charter commission; and so many voters will play it 

safe and vote "no " rather than take the trouble to get the 

answers to all of these questions. And some of the questions 

are simply not answerable. The Commission can't answer many 

of the questions which voters ask the candidates. 

Moreover, in the original vote on the charter25 

•� 3411 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

•� 
145� 

question, with no definite proposal before the voters, it is� 

easy to confuse the issue. And the issue has been confused� • 
in a great many ways in all of the elections that we looked 

) 
at.� 

In Montgomery County, many people, for example,� • 
believing the opposition I s ads" apparently thought that they� 

were voting on a radical charter which would destroy their� •
control over their county government, create a dictatorship,� 

eliminate their city government, raise taxes, even though no� 

charter had yet been proposed or even dreamed up by anyone.� • 
After election of the charter commission, the� 

Constitution provides that a year elapse before the second� 

election on the proposed charter. During this time,� • 
political currents swirl among the elected officials of the� 

county and the municipalities and the political parties.� • 
The charter commission, with fifteen members,� 

usually consisting very largely of lay citizens, is not in� 

a position to make the kinds of political judgments and� • 
compromises that political pros such as county commissioners� 

could make to soften opposition. They may not even know� 

where the opposition is coming from. They are too large a� • 
body and too pUblic, too exposed a body to make deals under� 

the table. So, wild and unfounded charges can be made all� • 
during this period while they are meeting and usually which� 

are very difficult to answer.� 

3412 • 
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• 
There's a year in which to build opposition but 

there's only a couple of months at the end in which to 

educate the pUblic, build political support and sell a 

charter which may have been created by a divided vote of 

• the commission and with a good deal of friction in the 

• 
course of building this charter. 

There is one·)other important source of oppo

sition to county reorganization. Most of the municipal 

officials in the counties under study opposed change at the 

•� county level because they feared a dilution of their powers,� 

taking something away from the cities. In Ohio, home rule 

powers for municipalities, which has been discussed before 

• today, for all municipalities not just charter munici

• 
palities -- are very strong. In no state where there has 

been considerable county reorganization activity does the 

constitution of that state confer such strong home rule 

powers on municipalities, whether or not they have adopted 

• a charter. 

The framers of Ohio's Revised Constitution in 

1912 planned it this way, and the Article 10 amendments in 

• 1933 confirmed the preeminence of municipal home rule over 

charter home rule for counties. 

• The Constitutional Revision Commission today has 

the unenviable task of deciding whether it is possible 

politically or desirable to give a considerable measure of 

• 3413� 
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home rule to counties at the expense of home rule for 

municipalities. And then you get into the boundary problem • 
again that Professor Simmons brought up earlier and whether 

the county is the agency to put into a rigid form in the 

constitution. • 
If the Commission determines that the 

reorganization of county government, through the vehicle 

•of charter adoption, is not particularly desirable, there 

is no need for amendment of Article 10. The safeguards 

against adoption of a county charter are sufficient, in my • 
opinion, to prevent even modest reorganization. 

The extra majorities required in the case of 

reallocation of municipal powers, exclusive muntcipal.jpowers, • 
~~e apparently so formidable as to defy utterly any type of 

that kind of change, even with the elimination of one of the •four hurdles for counties over five hundred thousand in 
p 

population. 

The only county ever to win a simple majority for • 
a county charter was Cuyahoga County, in 1935, which failed 

to gain two of the four -- then four required majorities, so 

we have no experience on which to base our conclusion that • 
the three or four majorities are impossible to achieve 

except by projections of the patterns of voting in the •various counties which have tried. 

If, on the other hand, the Constitutional 

3414 • 
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1 Revision Commission finds that in today's growing and 

urbanizing counties adequate performance of many local• 2� 

3 functions is impossible at the municipal level, then it will 

4 want to consider~. means of making county reorganization 

• 5 easier. 

6 And to this end, we recommend amending Article 10� 

•
7 

8 elimination of the three or four majorities for charters; 

to make the adoption of county charters possible;� 

• 
9 allocating exclusive municipal powers to counties should 

10 be changed to a simple majority, not only because of its 

11 effect on the drafting and passage of charters, but because 

12 it appears to run clearly counter to the one-man, one-vote 

• decision of the Supreme Court.13� 

14 For example, in Summit County, if the same pattern� 

of voting that prevailed in their adoption of the question�

• 
15 

of electing a charter commission had prevailed in the�16 

adoption of a charter, two and a half percent of the�17 

•� population of Summit County could have prevented the�18 

adoption of a charter granting exclusive powers to the�19 

county. 

• 
20 

We recommend that the county commissioners or�21 

any citizens' group, by petition, be permitted to frame and22� 

submit a charter to the voters for adopting in a single�

• 23 

election. New York and Maryland, far ahead of all other�24 

states in the number and far-reaching character of county�25 

• 3415 
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1 charter reorganizations, both permit adoption ,of a charter� 

2 in a single election. The Urban Counties Committee of the� • 
3 CCAO, by resolution of November 5th, supports such an� 

4 amendment.� 

5 As indicated earlier, we recommend classification� • 
6 of counties. Although our report suggests two classes, with 

7 the breaking point between urbanized and nonurbanized 

8 counties at a hundred thousand population, personally, I am • 
9 increasingly inclined to feel that classification should be 

10� left up to the legislature with some limit on the number of 
o • 

11 classes which could be created by the general assembly. 

12 In spite of the strong municipal home rule 

13 tradition and constitutional provisions in Ohio, we also • 
14 recommend constitutional amendment to enable both muni

15 cipalities and counties to exercise any power or perform 

16 any function which is not denied by charter, is not denied • 
17 to all home rule charter corporations by general law, and 

18 is within such limitations as may be established by • 
19 statute -- the Fordham concept, which Professor Fordham so 

20 graciously assigned to Professor Knight this morning. This 

21 approach would clarify the role of local government • 
22� vis-a-vis the states. It would eliminate questions con

cerning state preemption of powers and place the decision23� •making� authority on allocation of functions and powers in24 

the legislature rather than in the courts. It would 

3416 • 
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• 
1 probably enlarge the implied powers of municipalities and 

2 would confer implied powers on counties. The Urban Counties 

3 Comnlittee also supports these implied or residual powers for 

4 counties. 

• 5 Since, however, adoption of the Fordham concept 

6 would also lead, hopefully, to the reallocation of powers to 

7 that level of government able to perform the various 

• 

• 8 functions most effectively and economically, it might be 

9 considered a threat to the municipality. It should be 

10 noted, though, that the law of certain functions which 

11 cities might like to keep, usually moneymaking functions, 

12 would be balanced by relief from some of the headaches they 

• would be glad to relinquish.13 

14 What this all boils down to is that constitutional 

revision is a very ticklish and difficult political

• 15 

exercise, and we� offer our sympathy to the Commission.16 

(Applause. )17 

•� MR. HEISEL: Thank you, Mrs. Hessler.�18 

19� Now, our first reactor will be Miss McGovern. 

MISS McGOVERN: Do you want me to go to the20� 

• microphone?�21 

MR. HEISEL: Yes,� it seems to be alive. All's22 

well.

• 23 

MISS McGOVERN: Well, Mrs. Hessler made a24 

marvelous presentation and did a lot in a very short period25 

•� 3417 
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1 of time to discuss what she said, so it was quite something.� 

2 And I'm not only overwhelmed by the task of discussing what� •3 ahe .aid but I'm al.o very conscious that I have some� 

4 extra ideas of my own that I want to throw out.� 

5 As noted, I was a member of the Summit County� • 
6 Charter Commission, and one of the problems that contributed� 

7 to the defeat of the Summit County Charter in 1970 was some� 

8 litiqation that was brought, perhaps intentionally, for the� • 
9 purpose of obscuring the issues. That litigation could not 

10 have been brought were it not for there being some real •
11 ambiquities in Article 10, Section 4, or at least it would 

12 have been confined toa much narrower group of issues. 

13 That being so, I think that one of the things tha • 
14 we want to consider is to make Article 10, Section 4, as air 

15 tight as possible in the means or methods of going forward wi h 

16 the charter so that you don't leave awkward little questions • 
17� that are resolved one way and then are tested in cou~ts and 

the decision turns out to be something different.18� •
To that end, I have three housekeeping19 

20 suggestions that I think ought to go in Article 10, Section 

4.21 • 
There is a provision in there that, within ten22 

months after the election of the charter commission, it is23� 

•to submit a charter to be voted on at a later election. One24 

of the big issues that was raised in the litigation in25 

3418 • 
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Summit County was: To whom is it submitted? Was it sub

mitted when the charter commission handed it to the board of 

elections within ten months? Or, instead, should it have 

been submitted directly to the voters within ten months? 

In other words, should the mailing and distribution have 

taken place within that ten-month period? 

Now, in the action for a temporary injunction, 

the judge found that submission to the board of elections 

was what was intended. And I think he was quite right. 

Notwithstanding that was not a final order, it is at best 

the order at the common pleas level in the locality; and the 

question could well arise again in another county and turn 

out to be extremely troublesome. 

If the charter has to be distributed within ten 

months, it cuts down substantially on the amount of time 

that can be spent in drafting the charter. 

Going then to the question of mailing, my second 

suggestion in Article 10, Section 4, is that mail is not 

necessarily the best way of getting the news out to the 

voters. We have switched, for other purposes, to publica

tion under the State Constitution, and numerous city 

charters provide for notice by publication. I think that 

it would be extremely helpful and save a considerable amount 

of money, also obviate the risk of unusual delays in getting 

the mailing under way -- such as we happened to encounter 

3419 
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partly due to litigation -- and, therefore, that provision 

should be made for giving notice to the voters by • 
publication. 

Finally, in the housekeeping line, if something 

is to be .-ailed or even if it is to be published, it should • 
be clear .ho is to do it. It says, "the authority sub

mitting it,ll and that would appear to be the charter 

•cOlQII\i•• ion. 

For practical purposes, the machinery for getting 

out a contract to print and mail was han~in our case • 
through the county commissioners, raising the question of 

whether or not the commission did the job that it was 

supposed to do. Also, the commission, having been given the 

job, felt itself constrained by general laws to let bids, 

etc. It bobbled the bidding procedure and further delayed 

•us with a result that the charters weren't mailed until so 

close to the election that it was reserved until after the 

election, if the charter should succeed, as to whether or • 
not reasonable notica;:was given. We didn' t have to worry 

about it then, because the voters went ahead and deteated 

the charter. • 
Two other suggestions that aren't housekeeping 

is that there be a provision for resubmission of a charter 

•within one year, a second chance at the same charter. 

The other -- I don't know that this is a 

3420 • 
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suggestion. Mrs. Hessler mentioned the problem of one

person, one-vote, in the four majorities. It turns up 

another aspect. It turns up in the fact that not more than 

seven people from the largest city can serve on the fifteen

member commission, even though they might have much more 

than seven-fifteenths of a population. Oddly enough, this 

didn't get raised in the litigation. 

Over in Article 10, Section 1, Mrs. Hessler 

spoke about classification as a way to reach this problem 

that is perhaps uniquely that of large counties, and I go, 

I think, about 90 percent of the distance with Mrs. Hessler 

on that. In other words, I agree 100 percent with her that 

we ought to get away from the requirement for a general 

law. I think perhaps, however, the means that I would 

choose, rather than classification, is to permit the 

legislature to pass special acts for any county, with the. 

thought that in any given county, such as our own, it might 

well be that sentiment would be such that our legislators 

would support a special act that would change not merely 

form but function of county government and the other 

legislators might be willing to go along with it as long as 

the local ones did. 

This is the way UNIGO came out in Indiana and 

Marion.· County. It was a special act for Marion County in 

Indianapolis, Indiana. That is the way Metropolitan Toronto 

3421 
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came into being, through a special act of the Ontario 

legi8lature. And I would like to throw it out for • 
consideration. 

I would also think, housekeeping in Article 1, 

that Article 1 now says, "If the legislature may provide • 
alternative forms of government." And thank heavens, after 

about thirty years, it did provide something. I think, 

•though, it ought to say they shall provide it or else even 

that limited, extremely limited, accomplishment could 

vanish overnight by action of a legislature repealing the • 
alternative form. 

To summarize what I come up with on Article 1, 

it would be that the legislature be allowed to pass special • 
acts de.linq with form as well as function; that they be 

directed to provide alternative forms~ and then -- this is 

•more in a summary -- this is a final point -- that if they 

provide a form of government which calls for a chief 

executive, to which all other administrative officers are • 
responsible, and if they provide for a legislative body then 

in such form of qovernment, home rule powers. should be 

given. • 
My thought is that it is the pri&e that you win 

if you adopt a rational form of county government under an 

•alt.rnatt~e form statu~~, and that if you don't have a 

rational form of government, I myself am a little mistrustfu 

•� 
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1 of giving home rule powers at the county level. Seth Taft 

• 2 may have some strong objections on that. 

3 I have taken too much time in saying it, but I 

4 want to comment on one more thing, and that is how 

• 5 appropriate it is, I think, that Mr. Taft be one of the 

6 commentators. ,Not only he but members of his family have 

• 
7 

8 

been leaders in this movement. Charles Taft was head of 

the committee that came up with the county charter amendment 

9 back in the 1930's. 

• 10 (Applause. ) 

11 Mr. Taft, do you want to go ahead?MR. HEISEL: 

12 Yes. I think the classificationMR. TAFT: 

• 13 element of what's been talked about is terribly important. 

14 I can only give you a couple of illustrations. 

• 
15 

16 

In our county, the general health district, as 

in all other counties, is appointed by a committee composed 

17 of the mayors and township trustees, mayors of the villages 

• 18 and township trustees. The population of the villages and 

19 townships in our county constitute about 50,000 people out 

20 of almost two million, so that's what? about two or three 

• 21 percent. Yet our general health district provides health 

22 services to nearly a million people. 

• 23 

24 

We need a health district which serves our 

county. It's called the county health district but, 

25 actually, it's for the villages. 

• 3423� 
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I tried to induce the legislature to adopt a law 

which permitted the county commissioners to assume juris • 
diction over the.county health district. I couldn't get any 

response to it because everybody in the smaller counties was 

thinking what might happen to their situation. • 
I think we just have to have an arrangement where 

laws may be passed that apply only to certain groups of 

•counties. 

I am intrigued with Fran's suggestion that there 

be 88 categories of counties. That was the situation before • 
an amendment to the constitution with respect to munici

palities some years back, and people thought that wasn't a 

good idea. But I am kind of intriqued with it, at least as • 
applicable� to the larger counties. 

But I would urge the Constitutional Revision 

•Commission to provide something that permits classification, 

whether it is in the Constitution by numbers or whefber it 

is as the� legislature may do it with a maximum number or • 
without a maximum number. Something of that sort, I think, 

is essential to recognize the different elements of 

organization that deal with the different counties. • 
We have more people in our county than in 

seventeen of the fifty states. In our county, we have a 

•budget of three hundred million dollars a year, and yet we 

are compelled to spend that budget through the machinery 

3424� • 
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that was set up for rural counties. It can be done, but I 

can assure you it is not easy and it has a lot of slippage 

between the time when something is obviously a good idea and 

the time when something can be done. 

The second major thing that I would be interested 

in is making it possible for the board of county commis

sioners to put a charter on the ballot. Once a charter is 

adopted, the legislative authority, board of county 

commissioners, if it is continued under a charter, has the 

power to submit amendments without having to go through the 

cumbersome two-year process of having a charter commission. 

In our county, for example, in 1958, I guess it 

was, we had a two-to-one majority in favor of electing a 

charter commission. As you might expect, the people who 

could most easily get elected countywide ran for the charter 

commission, and there was a particular interest on the part 

of the county. officials because it was their jobs that were 

being talked about. So, as a result, you ended up with a 

charter commission which had a greater stake in the 

continuation of the way in which the county was being run 

than it did on trying to work out improvements. 

NOw, what happened was that the county officials 

took the position that they were prepared to be reorganized 

only if they got control of the big assets and operations 

of the City of Cleveland. Well, so they wrote a strong 
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charter. They said, "We'll write the perfect charter. 1I We 

organized the county government. We also took over all the • 
major assets of the City of Cleveland. 

Needless to say, the 1IlA1IOr of Cleveland opposed
)

•it, as did the mayors of many suburbs, and it went down to 

a defeat. 

I think that when the iron is hot and the •commissioners elect to put a question on the ballot, they 

have a pretty good feel as to what is feasible politically. 

AS a matter of fact, a couple of us back in the mid-fifties • 
wrote a county charter for Cuyahoga County which we gOt on 

one piece of paper. It was very interestingly simple. It 

did nothiQg but eliminate the office of county engineer and • 
place the functions of the county engineer and the admini

strative functions of the board of county commissioners •under a newly elected executive. No addition to the number 

of officials of county government, just as simple as you 

could imagine. • 
Then, as the other opportunities might come 

along as, for example, when our county recorder was found 

with his hand in the pot, an amendment could be popped onto • 
the ballot bringing the county recorder's function under the 

wing of the executive and the legislative body •. •This was how it was done, for example, in St. Lou' 

County, suburbs of St. Louis, when they wrote a very simple 

• 
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• 
charter to start out with and, as particular problems 

dramatized themselves, they could put on an amendment that 

was pinpointed to the problem that was then being drama

tized. And it could be whatever it happens to be in some 

• community. Might be sewers one place, health in another, 

air pollution in a third. But just to the thing that 

suddenly had the community excited. 

• 

• I really think this is the thing that would give 

us the greatest opportunity to have a county charter in our 

community. And I have been through seven elections so far 

on trying to reorganize county government, and I'm still 

interested. But I think we've got to find some ways to make 

• it easier. I finally gave up and decided the only thing to 

do is work with what we have, and I guess that's why I'm a 

county commissioner. 

• (Applause.) 

MR. HEISEL: Thank you, ~~. Taft, and all the 

members of the panel up here. 

We have a very few minutes in case there are any� 

questions from anybody in the audience or any comments that� 

• anyone wishes to make.� 

Yes?� 

MR. LOWEY: Ed Lowey, Ohio Chamber of Commerce.�

• The problem of the proliferation of counties in� 

Ohio, is there some possibility of handling the joining� 

•� 
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together of abutting counties in order to provide what they 

referred to this morning as regional efforts? lnstead of • 
only being able to solve one county's problem, might it be 

feasible to consider the political problems, of course, very 

strong, but should we make any recommendation in this • 
direction? 

MR. TAFT: Mr. Lowey, I think that I have a very 

•strong view on that subject. If you sort of think about 

your own time as having a certain -amount of value and you 

have to a8sign certain priorities to where you put your • 
effort" I would say that neither you nor I have a long 

enough life ahead of us to try to change county boundaries. 

think we better stick to things that are within the re.lm • 
of feasibility. That just happens to be my own view. 

MISS McGOVERN: But, no, I'd agree on the county 

•boundary matter. Could I call your attention to something 

that was proposed a long time ago and is an absolutely lost 

cause, that it should be brought out until it was totally • 
rethought and reworded because it is yesterday's flower? 

But it was at one time called the Metropolitan 

Federation Amendment, another time called the Urban Service • 
Authority, that would allow a federation of counties or of 

localities within a county for one purpose, or two purposes 

•or tenj whatever would be given to it by charter. That was 

a way of reaching a regional problem. It was also a way of 
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• 
adopting that tough political question of reorganizing some

body out of a job because all you did was federate the 

existing communities with all their infirmities and then 

lift from any of them that had the power to deal with the 

• problem locally that power and get it instead to the feder

ation to perform for the area. And you could pick off 

subject by sUbject, sort of as Seth was suggesting Up there 

• 

• in the Cleveland area. 

I think the germ of this idea is worth con

sideration still, even though I don't think it would be 

very practical to bring back that same old thing again. 

MRS. HESSLER: I was interested this morning 

• in what Professor Simmons had to say about the possibility 

of setting up such agencies for police powers which were 

subject to state legislative limitations. 

•� 

• MR. HEISEL: I am sorry that we are going to have� 

to cut this off. I see Mrs. Eriksson is back there looking� 

at her watch because we are behind times.� 

I would like to express my appreciation to you,� 

the audience, as well as to our speaker and panelists on� 

• this subject, county reorganization. Thank you.� 

(Applause. )� 

CHAIRMAN CARTER: We have been talking today�

• about a number of possible new forms of local government� 

and some of the constitutional implications related thereto. 

•� 
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We are very fortunate to have with us today Mr. 

Norman Elkin, who is Executive Director of the Illinois • 
Governor's COlllmiss ion on Urban Area Government. Now, Mr. 

Elkin hae been in this position for a number of years, and 

they have had the advantage of working both with the le9is • 
lat~. and the convention, Illinois convention which was 

called to make changes in the constitution. I'm sure that •he will have a number of things of great interest to us 

here in Ohio. 

Now, following the format that we have today • 
and being as we are running short on time, you all have a 

biography of Mr. Elkin with you, so with no further ado, I'm 

pleased to introduce Mr. Elkin, from Illinois. • 
MR. ELKIN: Well, the first word I bring you is 

the cold wave is on its way. It came with me in the air •plane. It was a very rocky trip from Chicago. 

We had the good fortune in Illinois, as far as 

our co-.i8sion was concerned, of having a constitutional • 
convention called just about when we were starting to do 

our ow,ndeliberations. We had to Make a choice at that 

point in time whether or not. we would participate in the • 
deliberations of the convention, because many members of 

our commission felt that, first, you get a basic program 

•lined up, you go as far as you can with legislation, and 

then when you run into a constitutional barrier, you then 

3430 • 
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• 
draft constitutional amendments specific to the barriers you 

want to eliminate. This is generally conceived to be a 

logical approach. 

A number of other people on the commission felt 

• that opportunity was here, and to heck with logic and let's 

• 
do what we can. 

Well, the governor resolved the issue by asking 

us for our opinion on constitutional revisions as they 

pertained to local government. This was very therapeutic 

• for us because it was a moment of truth, and the moment of 

truth that we grabbed was that if there was going to be any 

change in the pattern of local government, we ought to have 

• a change in state-local relations.� 

There are many schools of thought on the SUbject� 

of why we have so much fragmentation in local government.� 

•� 

• Many of them ascribe it to sort of a grass roots resistance,� 

a love for local city halls, county court houses, the� 

voting public.� 

The conclusion I arrived at was that we have� 

fragmentation because this is the way the states want them.� 

• It's as simple as I can make it. There is just too much� 

fragmentation across the country. There is too much of a� 

pattern. At least my own analysis of this situation was�

• that in many respects, at least in a power respect, the� 

state and local communities are often in an adversary� 

• 343. 
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situation because we find that it is very easy, at least 

in the midwest, to fragment government, to create new units; • 
very difficult to reorganize, to consolidate power at a 

local level. I say it is difficult when you are dealing 

with state legislatures and state courts. This has been an 

historic pattern. 

So, the moment of truth was due. We wanted to 

disturb this pattern and we said we did. So our commission, • 
in concert with a lot of other people and organized groups, 

advocated a very, very strong home rule clause in a new • 
constitution, which was adopted by the convention -in ..JIJDd.i"':': 

fied form and then ratified by the people. And I think that 

in practical terms it may turn out to be one of the few • 
home rule clauses that will stand the test of time. 

I say this because we figured the real problem 

with enforcing home rule was not ~theoretical but had to do • 
with how to legislate your structure. After all, the 

colo~o constitution, 1905 or same such vintage, states • 
that in cases where an ordinance and state law are in 

conflict, the local ordinance shall prevail. You canlt be 

any bolder or any stronger than that. But the courts took • 
it apart anyhow and Denver is no more mightier a city than 

Santa Fe down the road. 

Our thought was that you have to create a new • 
operational situation, that if you simply write a new 

• 
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constitution but go back to the same old practices, we would 

• end up doing the same old things. Our problem was how to 

make the legislature pause, when it came back after the 

convention, constitution was ratified, and realize that it 

• was now dealing with a new situation, and the heart of that 

• 
question was what we call the preemption issue. We say loca 

government shall have X powers. How do you then prevent 

the general assembly in its very first meeting after the 

convention to abrogate those powers and say, "Ha, ha, we 

• have taken it back because we are the supreme power, we are 

the supreme power in this state"? 

So we required that any law that is passed by

• the state must be specific as to whether it is intended to 

• 
supersede local ordinances or not, and if it intends to 

supersede or to deny the exercise of that power to a local 

government, it must be adopted by 60 percent vote in both 

houses. It just so happens that the political division in 

• Illinois between the Democratic and RepUblican parties is 

such that that 60 percent is almost impossible to achieve 

without some kind of real concensus cutting across party

• lines, which means you either are going to deal with very 

• 
substantial issues, so substantial that the leaders in both 

parties will agree, you know, "Let's cut out the hankypanky, 

we need state policy on this issue," like a welfare reform 

would be a typical kind of problem. But, for the ordinary 

• 3433 
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cour8e of events, it would be almost impossible to get a 

sufficient majority and, therefore, it wo~~d. be a break on 

the leqislature. And, in fact, we have not had two seconds 

since the constitution was ratified and there is a certain 

amount of legislative turmoil and indecision. A lot of 

the legislators think something is wrong, "This ain't the 

way it ought to be. ,. 

What's happened? They just can't do to local 

government or deny to local government certain exercises of 

initiative that they were able to do in the past. 

So, in this sense, the operation aspects of the 

game, so to speak, have been altered by the new constitu

tion, and I think that in a sense it has the effect of bUy

ing time. It's going to take a couple of years until 

everybody learns how to play it under the new rules and how 

to <JOvern. 

But we need that time for everybody to adjust 

themselves because even a city like Chicago, which is very 

powerful and one of the few metropolitan cities that's 

reallyf~.ca11,. and politically viable, very strong city, 

unlike, you know -- I don't want to mention the cities 

here, but we know in the midwest there are many cities 

that fiscally, at least, are on the brink of disaster. That 

is not true for Chicago. 

But even here in Chicago, where the administratio 

•� 

•� 

•� 

• 

• 
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• 

• 
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• 
1 fought very hard for the home rule clause, they don't know 

2 what it means. They have setups. The mayor has created 

3 a mayor's home rule commission for two years to figure out 

4 now they have all the goodies, what does it mean? So, you 

• 5 have to buy time. 

• 
6 Okay. Now, once we have redistributed power, 

7 which was what we focused on, we then had a second decision 

• 

8 to make: were we going to deal with the structural problems 

9 of government in the constitution or just with the power 

10 problems? Our assessment; that is, the assessment, I would 

11 say, generally of the convention and everybody who was kind 

12 of flitting around it was that you might be taking on more 

• than you're asking for.13 

14 So we did not get into the question of 

reorganization, but we wanted three conditions for the

• 15 

reorganization of local government, so we enacted in the 

• 

16 

17 constitution a very, very broad intergovernmental relations 

section which empowers, without enabling legislation. That18 

was another goal. When we talked about home rule or grant19 

of power in the constitution it was generally without 

• 
20 

reference to enabling legislation, self-executed.21 

Intergovernmental relations empowers any city,22 

county or school district to transfer any power or act in

• 23 

concert with any other city, county, school district or24 

other local unit of government, share its debt and go from25 

• 3435 
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mutual f~ing, do anything it wants. It is carte blanche. 

And we threw in another one. We also empowered •
directly the state tel pro~ide technical and financial 

assietance to units clf local government that were pursuing 

some form of mutual c~operation. • 
There was a history to that. Because, under the 

previous constitution in Illinois, which was a very bad one, 

the state could not give '.neral aid to local governments; • 
in other words, it could not have a revenue sharing program. 

It could only give aid for specific pUblic functions which •
the state itself had assumed, like education or police pro

teotion, but it just couldn't give a grant of funds, let's 

say, for reorganization or for general governmental support. • 
So we dealt with that problem by making it very clear that 

that was a legitimate pUblic purpose. 

We also authorized -- I shouldn't say authorized, • 
it went beyond that. We claimed in the new constitution 

that public education through the secondary schools was a • 
state financial responsibility. Now, even though Illinois 

just gives ...about 40 percent of the funds for the support of 

local schools, we wanted to make clear that should the • 
state feel generous in the future or should the program that 

seems to be evolving nationally where national government 

takes over welfare funding and the states take over • 
education funding. that don't now, it would be properly said 

•� 
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• 
to participate in that program. 

We also declared transportation to be a public 

purpose for which pUblic funds could be expended. 

Now, in addition, we dealt with some very direct 

• financial matters since this part was the heart of many of 

the local government problems. We permit differential tax

ation under the new constitution to cities and counties. It 

• 

• means that they could provide special services to some areas 

within their jurisdiction and levy taxes in those subareas to 

pay for those services. We did not say what kind of taxes. 

We left that up to local government. Could be a sales tax, 

could be a property tax, could be a utility tax. That we 

• left to the local discretion. 

But we felt that while there is a tendency to go 

out toward centralizing, consolidating, there is also need to 

• 

• decentralize, provide day care centers. Day care centers 

are things that are needed in only certain sections of the 

city. Housing for the elderly, typically, is only needed in 

certain sections of the community. Even in the suburbs we 

have old sections and new sections. Up in Chicago, the 

• North Shore suburbs, the older folks who live along the 

beaches don't want to pay for the public swimming pools in 

the inland part of the suburbs where the less affluent live. 

• Under the new constitution, these towns can build, maintain 

the beaches with one tax on the east end of town and 

•� 
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swimming pools on the west end for the young families and 

tax them separately, float bond issues separately. So, the • 
great flexibility. 

We also gave this power to counties. And this 

is wonderful •. This is a front -- or, I should say maybe a • 
side door approach to the urban county that is permitting 

counties to provide different levels of services in differ

•ent parts of the county with different tax rates, and it is 

also an attempt to eliminate the need for special districts. 

You mayor may not know that Illinois has more • 
special districts than any state i~ the union. We have 

6508:loca1 units, about 1500 are cities, villages and 

counties, about a thousand school districts. That leaves • 
about 4000 special districts, sanitary district, water dis

trict. We've got them for everything and we create them 

•at the rate of 40 a year, so it's quite a thriving enter

prise. 

And it is a creative solution. Under the old • 
constitution, it was a way to get service. I don't know 

what the condition is in Ohio, but in Illinois, since 

World War II, 35 percent of all new housing units have been • 
built in the countryside, unincorporated areas. That's 

where the land is. There is no more land in the city, so 

•we build population in the outskirts, and this is going to 

get accelerated in the years ahead, and without benefit of 

3438 • 
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1 municipal services, and the special district as a stopgap 

2 measure performs our function. 

3 Our problem in Illinois is how to get rid of 

4 them once they have performed their function. They are 

• 5 still hanging around 80 years later. What do you do with 

6� them? Well, that comes to our legislature, but 1 1 11 get 

to that in a little bit.

•
7 

• 

8 In addition, on debt, we have what I think is a 

9 fairly intelligent approach. We used to have a five percent 

10 debt limit. You know, any town, any governmental body 

11� could not incur general obl~qation debt beyond five percent 

of the assessed value of the property in that community. Of12 

• course, this is another reason for the special district, it13 

evades� that limitation. Under the new constitution, there14 

is no� limitation on debt whatsoever. 

•� 
15 

It says that all communities above 500,000, I16 

believe, can incur general obligation debt without refer17 

•� endum up to 3 percent of assessed value of property. In18 

Chicago, that means 300 million dollar bond issues without19 

referendum. Then it drops from cities below a half a20 

• million to something like 50,000 or 25,000 -- therels a21 

break� in there -- can do similarly up to one percent of22 

their� assessed value; then the smaller towns under 25, and

• 23 
float� bond issues without a referendum up to one half of one24 

percent.25 

•� 3439 
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The logic of this was simple. Once we decide, 

we -- and I say "we," I don't mean to preempt, I'm talking • 
about just the general "we" in Illinois. There are many 

times, especially with the pollution problem and in schools, 

so forth, where government has a responsibility to act, and • 
if it doesnlt act in the first instance, the game is over. 

It is too late, for example, to put in streets after a town •
is built. You are going to have good streets if you put 

them in before. If you want good sewage disposal, you put 

the pipes in before you build the streets. • 
We recognize that people aren't always willing to 

approve bond issues for new development or for uses some .1 
where e18e. Government as a protector of public interests 

has a responsibility to a certain point to take some 

initiative. And this was a recognition of that principle; •that you have to give local government some leeway in this 

area of careful funding for such things as streets, sewers, 

water pollution control, water supply, whatever it is; and • 
that was the purpose of that provision. 

Beyond that, the legislature can set up various 

standards and controls, and so forth. But it gives them • 
that breathing space. It also means that your bond issues 

donlt become political footballs where the schools may need • 
ten million and the parks need five million. You compromise, 

you give them both half because you don't think the voters 

3440 • 
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can take so much. It gives you an ability, where you think 

it is critical, to float the bond issue. And if it is a 

little bit more controversial, you want to take your luck to 

the pUblic, you can put that on a referendum. It does 

recognize there is some inherent responsibilities of the 

government. 

The home rule of the constitution applied to two 

places: all cities over 25,000 population -- And if you 

ask why they picked 25, you know as well as I do. They were 

flipping coins. Some wanted 10, some wanted a 100,000; 

but it came out 25. Those are the facts of life. Under 

25,000, you can become a home rule community by referendum. 

You can also lose your home rule status by referendum, if 

you want. You can get in, get out, ao whatever you want. 

Counties. We gave home rule status in the 

constitution of our county; that is, the county in which 

Chicago is located. For every other county, we said, "You 

can work your way in. All you have to do __ " and here is 

where we are pushing a little bit destruction -- "if you 

have a chief executive officer elected at large in the 

county, you got home rule." 

So, if you take the chief executive requirement 

to achieve county home rule, plus the differential taxation, 

giving the county the right to levy special taxes for 

special services in sub areas, plus the original substance 

3441 
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1 of home rule power, you have got basically all the 

2 ingredients for what we gall the urban county, a different 

3 kind of animal than we have known in the past. 

4 Now, just one more comment. The home rule 

provision is very general. It mer_ly says that all home 

6 rule units have the power to tax, to incur debt, to 

7 license - but only for purposes of regulation - to 

8 change their form of government by referendum and to 

9 literally tax almost anything under the sun - frightening 

thought, I quess - except a tax on poome. That did it. 

11 Only state, no income tax, no gross earnings tax, none of 

12 that sort of stuff. Other than that, they got carte 

13 Qlanc:be;e 

14 Now, my commission actually did much of the 

research for the committee on local government in the 

16 consitutional convention. I think it would be fair to say 

17 that the debt ceilings, the one and a half, one, three 

18 percent that I mentioned before, reflected the original 

19 research we did on where communities were in their debt 

levels, and those were the prevailing levels pretty much 

21 by size. 

22 Now, we also found that there wasn't a major 

23 city in Illinois which, if you aggregated the debt of the 

24 city and its overlapping special distriqts, did not exceed 

the five percent constitutional limit under the old one. 

So, by removing the old five percent limit on debt, we now 

3442 
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• 
make it legally and physically feasible to consolidate by 

removing limitations on tax rates, which was the real impact 

in terms of financing of the constitutional home rule. We 

make it possible for internal consolidation to occur. 

• For example, if you have a village and in that 

village you have a park district. Now, the constitution in 

Illinois discriminates in favor of cities and counties, but

• it gives them home rule powers and a lot of other goodies. 

It really doesn't say anything about special districts 

• except the general assembly will have the right to write 

laws about them, and so forth. Okay. Under the new con

stitution, if the village is over 25,000, it has no limit 

• on its tax rate for capital property tax. That's prevail�

ing form in Illinois. The park district in that community� 

will have a tax rate established by the, legislature. That's� 

• the way it works. Now, all the community really has to do� 

is -- that village cannot on its own assume park functions� 

•� parallel to what the other one had -- simply raise its tax� 

a little bit, it doesn't need a special park tax, and just� 

organize in the sense of parallel function and really assume� 

• the activities of the park form, because they are so tightly� 

regulated by statute that they could not compete, let's say,� 

with the village or the city if the city wants to go in� 

• competition with them for parks.� 

That may sound crazy but I don't think it is� 
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crazy because one of the thoughts we had really, as far as 

the public is concerned, you know government is monopoly. •
While the average person in Illinois pays taxes to ten 

different local units, those local units are not doing the 

same services. They are for different services. The • 
duplication is an overhead cost. You got a mayor, park 

board chairman, sanitary district chief, etc. That is 

•where the duplication is. They are carrying on different 

functions, which means if the citizen wants transportation, 

there is only one place to go. If he wants clean water, he • 
haa QlU;y:.:", place to go. Well, you know, this might be a 

heck of a fix if this is the way we got our medical services. 

So we didn't think that the prospect of com • 
petition was such a terrible thing in terms of public 

interest, and there is a lot of thought being given to this. 

A way of pUblic education, through voucher systems, private • 
firms. I think Gary took over the school function of one 

district. So, we wanted to loosen it up a little bit, •
frankly, take all the cobwebs out, throw a lot of oil 

through the machinery and let's see what would happen and 

let's see what came out. This was the basic strategy in • 
the new concept and, so far, there are only a couple of bad 

booboo's. If we had to do it over, I guess they would do 

it differently; but other than those few mistakes, it is a • 
pretty good advance. 
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• 
Now, once we got past the convention, we turned to 

our legislative program. Here we got serious about 

destruction and we concocted four bills. They happened to 

be by designation constitutional limitation bills, which 

• gives them a special status, because each house in Illinois 

• 
now has a constitutional implementation committee which 

has greater leeway procedurally on time deadlines and a lot 

• 

of other ~hings. 

One bill has been passed, is on the governor's 

desk, and that is if you want to trigger county home rule 

provisions -- because we have nothing in Illinois law we 

define as the functions of the chief executive, because we 

• never had a chief county executive, so we had a bill on that. 

• 
We had a bill on differential taxation, to give it some 

greater direction. But I think the bill that would be most 

• 

appropriate perhaps to this group is what we have dubbed 

our Illinois Metropolitan Local Option. 

Many, many people a?vised us not to use the word 

"metropolitan," public officials, pressmen, political 

people, including the members of our commission. I said, 

• "What should we call it? regional? national? That will 

• 
scare somebody. Areawide? That almost has no meaning. Us? 

We? How do you get it across?" We decided to take to the 

high ground, let them shoot arrows at us. Somebody has to 

be for metropolitan living. We called it our Local Options 
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1 Act, and it deals with the subject of metropolitan govern�

2 ment, metropolitan local options.� •
3 Now, the philosophy behind this bill is that in� 

4� Illinois, at least, since the old constitution of 1870, with� 

5 very, very rare exceptions, the prerogative of creating� 

6 units of local government, whether they are cities, villages,� 

7 park districts, you name them, were the prerogative of the� 

8 people, created by petition, local petition~ gbes up to the� • 
9 circuit court, he says, "Fine." According to if you get 

10 enough votes, create a referendum. • 
11 Why shouldn't this same prerogative be extended 

12 to metropolitan services? It is a common courtesy. If it 

13 is good enough to handle sewerage, it should be good enough • 
14 procedure to handle metropolitan problems. So our bill and 

15 our approach is based on this point: local options. It 

16 has to be kicked off, so to speak, by local action, petition. • 
17 You can provide six different ways of getting it on the 

18 ballot but, basically, it goes to the ballot. • 
19 Now, the question becomes, whenever you deal 

20 with a subject like metropolitan services or government, 

21 whatever you want to call it, forgetting reality for a momen , • 
22� you think it is the forerunner of doom or salvation, you 

get into almost an academic situation: you are playing God,23� 

•24� you are creating something new. So, what is the best form 

of metropolitan government? You ~w, how do you define a25 
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• 
metropolitan area? Our commission is just loaded with 

bright people, which mean we could sit around forever and 

debate these things rather intelligently but perhaps get 

nowhere. It became very frustrating. And we have a very 

• few professors which livened it up, and the elder statesmen, 

business-leader types. We had to figure out somehow to get 

around that. 

• 

• One of our commission members, who happens to be 

the gentleman I am now working for, had a good idea. He 

said, n\ihy should we assume we are smart and why should we 

presume to tell people what they ought to do? Why don't we 

tell them what the choices are? Give them an opportunity 

• to act on it." We were ready to let them act on it, the 

local kickoff. But the question of substance was what they 

would act on.

• So, we decided that we would look around at the 

American and Canadian experience and see why anybody would 

•� want metropolitan government -- and I am using that� 

"government" in a very loose sense, including planning 

commissions, call it whatever you want. What has been the 

• experience, what has worked and what forms that have been 

put into practice tend to give expressions to what purposes, 

to what needs?

• We looked around a little bit and we classified 

needs into four categories. We said there is a serious need 

• 3447 
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like a customer service need, certain things. For example, 

you have a city, a series of suburbs, and you have industry, • 
you have shopping centers and downtowns. These are spread 

allover the region. People have to get from one place to 

another. Transportation, kind of a service, really has • 
very little to do with ideology. It is a service. In years 

past most of us paid for it by getting on a private bus or 

a private streetcar. There is a whole series of quasi • 
public services that people need that, all of a sudden, is 

of an emergency character. Water in many communities is • 
sold privately. Even sewerage in many communities is 

financed through private companies. Transportation, as I 

have mentioned. A series of these kinds of things that, • 
if rqu let it run ~hrou9h your mind, are basically financed 

when they come into the pUblic arena by user charges. They 

usually are not financed by general taxation. But many • 
communities have a desperate need for these kinds of opera

tions to be provided. Call them service values. • 
We found that the for.m of metropolitan government 

that sought to give this expression was found in cities 

like Portland, Seattle, Boston. They are essentially what • 
you might call multipurpose special districts. 

For example, two summers back, in the Tri-County 

Portland area, the voters approved a metropolitan district • 
there and gave them four functions: mass transportation, 
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water pollution control, water supply, and I think it was 

probably ground water, went into that utility area, with 

sort of an open end, saying, "and anything else that we 

might want to endow you with later on." 

• Seattle has had an option like this now for about 

• 
12 or 14 years, mainly dealing with ground and drinking 

water. 

• 

Boston has had something like that for 40 or 50 

years, when they consolidated water supply sewer service, 

parks. They have a metropolitan district commissioner, as 

they call it. 

This is one kind of breed. This is one kind of 

• animal. Basically, it is a service need. Usually, wherever 

you find them, they are financed basically by fees and user 

charges, generally not strong governmental bodies. They 

•� 

• generally do not have powers of initiative, of new programs,� 

new activities of their own. But this was one option that� 

people ought to have, and so that was our first option.� 

We said that in many other communities the need� 

of the moment, according to the local community, might be� 

• simply they want to avoid disaster, disaster that might� 

result from the independent action of the governmental� 

agencies in the community. If you have a conglomeration of�

• cities like the Chicago area -- we have two hundred� 

municipalities alone you just want to minimize the damage� 
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1 that anyone of them can do to the rest of US; for instance,� 

2 if they polluted our streams, if they did certain things.� •3 In Illinoi8, we have a beautiful system. If you live north,� 

4 that 11 where you pollute the streams. If you live down�

stream, it comes down that way. So we always have a problem� • 
6 of watching what the guy upstream is doing.� 

7 In situations like this, what people are looking� 

8 for essentially is sort of a coordinating, planning device,� • 
9� some form of public authottty to kind of look over every�

body else's shoulder and see if they might do something that� • 
11 might be damaging. Of course, the best example of it today 

12 and probably one of the most promising examples in the 

13 country is the Metropolitan Council of Minneapolis-St. Paul, 

14 which is really much more than a planning council. It 

has tremendous power of review, veto. It has operational 

16 powers now over regional agencies. It appoints the members • 
of the regional sewer district, regional transit district;J:7 

approves their budget and is generally moving on from sort18� • 
19 of a planning overseeing function to operation of certain 

metropolitan services of a regional character. 

Virginia has toyed around with something that is21 • 
also� somewhat novel. They talk about creating a metropoli22 

tan planning district as a stage 1 which ultimately, in23� 

•24 stage 2 might become a metropolitan municipality, but 

basically starting out as sort of a planning, coordinating 
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device. 

Generally, what you're concerned with here is 

not only the damage that one community can do to the other, 

but how do you control and give some sense of direction to 

the growth? Most growth is on the fringe. 

In our version, we give to the metropolitan 

council the second option: the power to regulate land use 

and issue building permits and everything else, if the county 

of that area has not. Under Illinois law, counties can 

zone building regulations. But many of them have not taken 

the opportunity. So, in our bill, we kind of test them. 

We say metropolitan council, in unincorporated areas, can 

regulate land use and enforce it until such time as the 

county has its own set of regulations; so if they want to kic 

big brother out, they can do it. 

Then, of course, the third type of bill we found, 

which is really exemplified by Toronto, the federation, 

where you seem to be struggling in a sort of a try and get 

efficiency value. You know, what things ought to be done 

on a small scale and what things ought to be done on a large 

scale. I think that is the essence really of the federation 

concept, which is our third alternative. We plug all 

these in our laws, these bills that we have. 

The unique thing about the federation concept is 

that it calls upon local communities and the state to share 
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1 with this new entity basic police powers. In Toronto, one of 

2 

3 

the really moat effective parts of their program really has 

little to do with the hardware service. You are always 
• 

4 

5 

6 

building sewer pipes, drains and all that. But really one 

of the most effective ones has been that you have one 

uniform assessment of property, which is a critical 
• 

7 

8 

property; secondly, all traffic movement is computerized and 

controlled centrally, so you have a flow, an automatic flow • 
9 geared to the traffic. And only the metropolitan council 

10 

11 

can borrow money, a very interesting system there. The 

metropolitan government cannot levy taxes. It levies funds. 
• 

12 

13 

14 

It levies the bills, sends it in for use to each of the 

local units. You )Q}ow, "This is your share. When you 

collect your taxes, add on something for us and then send it 

• 
15 

16 

to us." So only the local units have power of taxing, 

the local units cannot borrow money. The metropolitan 

but 

• 
17 government can borrow money for everybody, which means that 

18 

19 

they have the advantage, the credit rating, triple A credit 

rating of all the assessment, the total economic strength 
• 

20 

21 

22 

of the region. This is a third option. 

The fourth option that we found had little to 

do with efficiency or service or coordination, but we 
• 

23 

24 

thought it was valid, and that is civic value. There is 

some value simply in taking the dust off the machinery once • 
25 in a while. This is really where we got to the problem of 

• 
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reorganization and consolidation, and in that area, probably 

the most concrete examples of that is happening through 

city-c.:ounty consolidation, which has really started to move 

a little bit in the United States, particularly in the 

• southeast and on the west coast. 

Then, finally, we said if none of these options 

are suitable for Chicago or Decatur or Peoria, Illinois, we

• give them the option of creating a charter commission, a 

little constitutional convention for your own cOlnrnunity, 

• which is a powerful instrument simply because charter 

commissions can lay its recommendations before the electorate 

by referendum, and if the electorate adopts those propo

• sitions, that's law. So it is a powerful instrument and it 

• 
is used in some parts of the country with considerable 

effectiveness, usually within county areas. 

I would like to mention one other thing which 

we have embodied in our concept at a very low-key level, 

• which we kind of swiped from Minnesota. In fact, we swiped 

all of our ideas, as you can tell we did. You know, Portland 

had a good thing. We used it. Toronto, Saint Paul. 

• One of the things we slipped in that I don't want 

• 
to stop without mentioning is that taxing system that they 

now have adopted for the seven-county area in Minneapolis

Saint Paul. One of our bills, which hasn't been adopted 

yet -- they have got it through the legislature -- and it is 
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a share-the-tax bill. We are quite interested in it in 

Illinois, because under the present government, we have • 
developed our own kind of forms of revenue sharing. State 

~ local are pretty good. They are fairly well advanced. 

aut this one is particularly suited, the one in Minnesota, • 
to metropolitan. It deals with the problems of fiscal dis

parity. •
Even in a rich area like the Chicago region, we 

f;i.nd the per.-.pita spread for schools, for police and fire 

protection, is at least a thousand from one suburb to • 
another, city to suburb; pay ten times as much taxes for 

one-tenth tneservice. This is basipally a problem of the 

base. ~he tax base isn't there. • 
I don't know who administers the Minnesota law 

but I think the state does. They take 40 percent of the •annual increment in taxable values created by commercial 

and industrial growth, take the top 40 percent off, deposit 

it in a regional account and then redistribute it back to • 
all the local communities on a per capita basis, tempered 

by the assessed valuation of that community. So if a 

community has a very low assessed valuation, they will give • 
them a little bit higher per capita allocation, balance it 

out. Of course, it isn't as true for the central city. •We pay about 30 percent tax for our schools, but in the 

suburbs, about 90. 
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• 
So this kind of method of financing is critical 

for education and probably in areas like Chicago and the 

Twin-Cities area, which are I think economically in good 

shape, with this kind of restructuring of the tax system, 

• we could probably avoid the need for much state and federal 

• 
aid because, you know, where do they get the money? They 

get it from us and they get it from the big cities and the 

• 

suburbs around it. 

The problem is how to redistribute it. I think 

this is a very interesting departure in Minnesota. It would 

probably lead to many structural changes, probably have to 

get some metropolitan mechanism, political mechanism to go 

• with the tax mechanism. 

• 
Now, in our metropolitan bill, which has all of 

these options, by the way, we have certain general principles 

• 

That is the last point I will make. As I said, they have to 

be kicked off by referendum, the only way you can get it. 

We said if a region had a central city which contained 40 

percent or more of the region's population, you needed a 

concurrent majority; in other words, majority to vote in 

• the city and a majority to vote outside the city. If you 

don't have a concensus where you have a big city in the 

middle of a large region, governmental experience is it is

• not going to work well anyhow. So you must have a majority 

in both areas. 
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We make the referendum very easy: get it on by 

petition, the council resolution. Five or more suburbs • 
joining together can call a referendum. But we say, regard

less of what form of metropolitan government is adopted, 

even if it il just a regional planning operation, the • 
governing body must be elected by the people, the one-man, 

one-vote basis; no appointments. Because if you don't have •elected officials, you don't have a political ~itimate 

tax base. Without a tax base you are always running and 

asking somebody else for money. This is the sad story of • 
regional planning in other states. It is not funded, it is 

all based on contributions; and it just isn't working. So 

we say you must have an elected board. • 
We toyed around with~..this idea of proportionate 

representation. I think you are familiar with the council •of government sort of thing where the mayor of each town is 

the representative, and that is impossible. It is all right 

if you have an area maybe of two or three communities of • 
relatively equal size. You flip a coin, say four guys from 

each area. Here, you have Chicago: seven million people. 

Half of them are in Chicago, the other half are scattered • 
over two hundred municipalities of which the average size is 

20,000. Well, if we were to give Chicago one vote and each 

•suburb one vote, we'd have 201 legislative bodies, but then 

weld have to give the Chicago representative 200 votes. He'd 
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• 
be sitting there like a dmru)bell. Or else let Chica00 send 

200 people. That ~ives us 400 people sitting. 

Now, when you get down to towns of five hundred, 

which is not unusual in Illinois, what do you give them? 

• One-hundredth of one-millionth of a voting privilege? It is 

• 
mechanically impossible because the fragmentation is so 

pervasive that you just can't deal with it that way anymore. 

Even in Cleveland, I think there was a lawsuit on their 

council of governments that the City of Cleveland was under

• represented on this basis. 

So we said, let it be elected by the people. And 

to avoid a political hassle too early, we said, any unit you 

• create, you automatically elect the governing board at the 

• 
same election as the referendum.,. ,So ,you<·.have people arguing 

about it, candidates; you get a large participation. 

Secondly, we didn't want to get into a hassle on 

district representation versus at-large representation, so 

• we said the governing board, in the first instance, shall 

always be nine people elected at large. Within two years, 

they must submit a district plan of representation in which 

• in that plan they can increase the membership up to twenty

• 
five. We were gearing it at the largest region, which was 

Chicago, which would r.:\ean one electecJ person for every 250 

or 300 persons. He felt rtnything smaller than that, your 

representation is too thin, you don't get enough local input. 
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So they can increase it up to twenty-five, and one-third of 

them could be at large; but at least two-thirds, 17 of them, • 
had to be from districts, or all of them could be from dis

tricts. 

That's the approach we took to, quote, new • 
government, end quote. 

(Applause.) 

•CHAIRMAN CARTER: Would you hold on just for a 

second? Mr. Elkin got in on the airplane just about two 

minutes before he came on the podium, so we didn't get a • 
chance to talk to him. 

We have to leave at five o'clock. That's our 

commitment. We have got five minutes for someone who would • 
like to ask a question. I am sorry we didn't have more time 

to do this. 

Mr. Elkin, you did a tremendous job. You don't • 
know how nicely you wrapped up a number of things that were 

discussed. • 
Is there any question for Mr. Elkin?� 

I� think everyone feels the pressure of time and, 

again, we thank you so much and, again, we hope you all • 
enjoyed this conference today. 

• 
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• Research Study No. 1 

Ohio Constitutional Revision Commission 
Local Government Corranittee 
April 27, 1971 

• Constitutional Provisions for Local Governmental Units 

Two basic units of local government are provided for by the Ohio Constituion, 

for the "government" of 'olhich the General Assembly is required to enact laws .. 

• counties and municipal corporations, or municipalities. Other specific units men

tioned in the Constitution are townships, towns, school districts, taxing dis

tricts, and political subdivisions. City wards are also mentioned (for purposes 

• of residence to qualify as an elector and for defining boundaries in apportionment 

for the General Assembly) but they are not units of government for gen~ral pur

poses. 

• Municipal corporations, or municipalities (the terms are used interchangeably), 

are divided into cities and villages. Although "towns" are mentioned in the Con

st1tution, there is no provision for their government either in the Constitution 

• or in the statutes, and there are none in Ohio. 

Counties 

County boundaries are not defined by the Constitution, as they are in the con

• stltutions of some states, but section 30 of Article II requires that all laws 

creating new counties, changing county lines, or removing county seats must be 

submitted to the electors of the counties affected and adopted by a majority of 

• all of them voting at the election in each county before becoming effective. The 

section also contains minimum population and acreage (20,000 and 400 square miles) 

for creating new counties. The minimum requirements apply also to the "old" por

• tion of the county, if a new county is created by dividing an old one. 

Section 1 of Article X requires the General Assembly to provide by general 

law for the organization and government of counties, and for alternative forms of 

• county government which may be adopted by the people of the county. Municipalities 

and townships may, if the county consents, transfer powers to the county, as 

• 3459� 
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provided by law, retaining the right to revoke such transfer, and retaining the 

right of the initiative and referendum to the people of the municipality, town

ship, and county with respect to such transfers or revocation. • 
In addition to requiring the General Assembly to provide for the governn~nt 

of counties, Article X permits the people of any county to frame and adopt a 

charter, and specifies the procedures for framing and adopting a charter. (Sec • 
tions 3 and 4 of Article X.) Section 3 provides for county powers in the event 

a charter is adopted, and for the relationship between the municipalities and 

toW\\ships in the county and the county. • 
The county is the basic unit in the Ohio court system, with constitutional 

provision for a court of common pleas in each county and each county having at 

least one resident common pleas judge (section 4 of Article IV). Judges are • 
elected by the electors of the county. (Sec. 6) Courts of Appeals (the state 

i8 divided into eleven appellate districts which consist of counties, although 

the Constitution does not prohib~dividing counties in forming appellate dis· • 
tricts)"shall hold sessions in each county of the district as the necessity 

ari.es" and the county commissioners are required to provide a proper and con •venient place for the court of appeals to hold court (section 3 of Article IV). 

Section 10 of Article I gives a person accused of a crtme the right to a trial 

by a jury of the county where the offense was committed. •The county is also the basic unit for division of the state into districts 

for the election of members of the General Assembly, although the requirement 

that each county have one representative has, of course, been eliminated. It •should also be noted that a county may be divided for this purpose. To the ex

tent consistent with the population requirements, however, sections 7, 8, and 11 

of Article XI require that districts shall contain one or more whole counties. •If this is not possible within the population limits (established by sections 3, 

9, and 10 of Article XI), the Constitution specifies how districts shall be 

• 
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formed within counties and what shall be done with any excess of the county over� 

the number of whole districts formed within the county.� 

• 

There are no constitutional requirements for the election of any particular 

county officers (other than common pleas judges, if they should be considered county 

officers in any way). Section 1 of Article XVII requires that county officers 

be elected in November in even-numbered years, and section 2 specifies that the 

term of office of county officers shall be an even number of years as determined 

• by the General Assembly but not exceeding four. County commissioners are men

tioned in section 3 of Article IV (requiring them to provide a place for the 

Court of Appeals to hold court) and again in section 4 of Article X (permitting , 

• them, by a 2/3 vote, to place on the ballot the question of choosing a county 

cha~ter commission) but neither section requires that county commissioners be 

elected and only in section 4 of Article X is there any implication that county 

• commissioners must exist(in noncharter counties). County recorders are mentioned 

in section 40 of Article II, having to do with land titles, but without any re

quirement that such an officer must be provided for. Nominations for elective 

• county offices are required to be made at direct primary or by petition, as pro

vided by law (section 7 of Article V). 

Miscellaneous Provisions 

• A county is a convenient unit of government for such things as establishing 

residence (for an elector - section 1 of Article V;for signing petitions - sec

tion 19, Article II), for advertising (constitutional amendments - section 1 of 

• Article XVI; bond issues - s~ction 2b of Article VIII, section 2d of Article 

VIII). Counties constitute u unit for th~ collection of certain constitutionally 

mandated state taxes (section 2b of Article VIII, section 2d of Article VIII). 

• Counties may be permitted to participate in the use of moneys raised by state 

bond issues for highway purposes (section 2c of Article VIII, section 2g of Ar

ticle VIII) and for capital improvements generally (section 21 of Article VIII). 

•� 



4. • 
The state is prohibited from assuming county debts unless created to 

repel invasion, suppress insurrection, or defend the state in war, and counties 

may not be authorized to become stockholders in corporations or lend their • 
credit to joint stock companies, corporations, or associations. 

Counties are one of the units of government entitled to all or part of 

SO percent of any inheritance or incoule tax collected by the state, (section 9 • 
of Article XII). Counties are required to appoint and promote persons "in the 

civil service" according to merit and fitness (section 10 of Article XV). 

Municipal Corporations • 
Municipal corporations, or municipalities, consist of cities and villages. 

The Constitution so classifies them, and provides that municipal corporations 

having a population of 5,000 or more are cities and all others are villages. • 
(section I of Article XVIII). The General Assembly is required to provide for 

the incorporation and government of cities and villages (section 2 of Article 

XVIII) and, in an earlier section, is required to provide for the organization • 
of cities and incorporated villages (section 6 of Article XIII). "Additional" 

laws may be passed for the government of municipalitie~, to become operative 

in any municipality when adopted by the people. (section 2, Article XVIII). • 
Article XVIII contains the basic home rule provisions of the Ohio Consti

tution for municipalities, provides for the framing and adoption of municipal 

cha~ters, the acquisition and operation of public utilities or contracting for • 
public utility service, acquisition of property for public use, special benefit 

assessments, and issuance of bonds for public utility acquisition. 

The General Assembly may, by law, restrict the power of municipalities to • 
levy taxes and incur debt (Article XVIII, section 13 and Article XIII, section 

6), and section 13 of Article XVIII also' permits laws to be passed requiring 

•reports from municipalities as to their financial condition, and the examination 

of the books and accounts of municipal authorities. Other constitutional 
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• 
provisions relating to taxation and debt with respect to municipal corporations 

include: section 5 of Article VIII, which forbids the state from assuming city 

debts unless incurred to repel invasion, suppress insurrection, or defend the 

state in war; section 6 of Article VIII which prohibits authorizing a city from 

•� becoming a stockholder or lending its credit to a joint stock company, corpora�

•� 

tion, or association; section 2 of Article XII which applies the one per cent of� 

true value property tax limitation to all taxes unless a municipal charter au�

thorizes a different limit; and section 9 of Article XII, which places cities� 

• 

and villages among the local governmental units entitled to a return of part 

or all of 50% of any inheritance or income tax collected by the state. 

No municipal officers are specified in the Constitution. Municipal elec

• 

tions are to be held in odd-numbered years (section 1 of Article XVII), and 

nominations for municipal offices are to be made at direct primary elections or 

by petition as provided by law (Article V, section 7), but direct primaries 

• 

shall not be held for nomination of municipal officers in municipalities of less 

than 2,000 people unless petitioned for by a majority of the people of the mu

nicipality. (Article V, section 7). Terms of municipal officers are to be 

• 

such even number of years, not exceeding four, as prescribed by law (section 2 of 

Article XVII). 

Municipal corporations may participate, with other units of governments, in 

bond moneys raised by the state for highway purposes and for other capital im

• 
provements (sections 2c, 2g, and 2i of Article VIII). Municipalities may trans

fer powers to counties, and revoke such transfers, by agreement, reserving the 

initiative and referendum power to the people (section 1 of Article X) and the 

adoption of a county charter may vest municipal powers in a county (section.3 

• of Article X). 

Municipalities constitute a unit to be used in the formation of districts 

for election of representatives and senators to the General Assembly, and city 
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ward boundaries may also be used (various sections in Article XI). 

Section If of Article II reserves the initiative and referendum powers to 

the people of municipalities with respect to questions which municipalities • 
are authorized by law to control by legislative action, and section 19 of 

Article II requires the signer of any initiative or referendum petition to 

indicate his residence, including the municipality and ward and precinct in • 
which he resides. 

Section 30 of Article II (county boundaries) prohibits dividing a city 

1f the county in which it is located is divided, and section 10 of Article XV • 
requires appointments and promotions "in the civil service" of cities to be 

made according to merit and fitness. 

Townships • 
The Constitution does not require that general laws be passed to provide 

for the government and organization of townships, as it does with respect to 

counties and municipalities. The General Assembly is required only to provide • 
for the election of "such township officers as may be necessary." (Section 2 

of Article X). Township trustees have powers of taxation as may be prescribed 

by law, and there is a prohibition against drawing money from a township treas • 
ury except by authority of law. (same section). 

Township officers are an exception to the constitutional prohibition 

against a person who holds a lucrative office under authority of this state • 
serving in the General Assembly. (section 4 of Article II). 

Township officers (if any), like municipal officers, are to be elected in 

odd-numbered years (section 1 of Article XVII), are to ,have terms of office of 

an even number of years not exceeding four (section 2 of Article XVII), and are 

not to be nominated by direct prunary unless petitioned for by a majority of 

the electors of the township (section 7 of Article V). • 
Township residence is to be indicated on an initiative or referendum 
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petition (section 19 of Article II), and constitutes residence (for a period 

of time to be fixed by law) for the purposes of qualifying as an elector

• (section 1 of Article V). Townships are used in the formation of General As

sembly districts (section 7 of Article XI). Townships may be authorized to 

transfer and revoke powers to counties by agreement or pursuant to the adoption

• of a county charter (sections 1 and 3 of Article X). Townships may also be 

designated to participate in the 50% of a state-collected income or inheritance 

tax that is required to be returned to specified local units of government 

• 

• (section 9 of Article XII). 

The state is prohibited from assuming township debts unless created to 

repel invasion, suppress insurrections, or defend the state in war (section 5 

•� 

of Article VIII) and townships may not be authorized to become stockholders or� 

lend their credit to joint stock companies, corporations, or associations.� 

(section 6 of Article VIII).� 

• 

Political Subdivisions 

The term "political subdivision" (or, in one case, "taxing subdivision") 

is used a number of times in the Constitution, but is not defined nor given any 

•� 

specific governmental powers. It appears to cover any unit of government which� 

the General Assembly mi8ht define as a political subdivision or might include� 

within the meaning of the expression as it is used in the particular constitu�

•� 

tional section. Sections using the term are: sections 37 and 41 of Article II,� 

sections 2c, 2h, and 13 of Article VIII, section 6 of Article XI, and section� 

11 of Article XII.� 

• 

Miscellaneous 

The term "town" is used in the Constitution in three sections (sections 5 

and 6 of Article VIII and section 30 of Article II) but there is no provision 

in either the Constitution or the statutes for the organization and government 

of towns. 
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"Governmental units" is used in section 7 of Article XI. referring to 

counties, townships, municipalities, and city wards. "Governmental entities" •is used in section 21 of Article VIII in a context that indicates the General 

Assembly should specify what they are. 

Finally, school districts are entitled to participate in part or all of •the SO% distribution of state income and inheritance taxes (section 9 of Article 

XII), and any elected school officers are to have a term of office of an even 

number of years, not exceeding four (section 2 of Article XII), and be elected •
in odd-numbered years (with municipal and township officers). Another section 

(section 3 of Article VI) gives school districts wholly or in part within a 

city the power to determine the number of members and method or organization •
by referendum. 

•� 

•� 

•� 

• 

• 
3466 

• 



• December 1971 

THE PRESENT STATUS OF MUNICIPAL HOME IDLE IN OHIO 

This memorandum is not intended to be, and should not be regarded 

• 

• as, & definitive or comprehensive discussion of municipal home rule in 01110 

in aJ.1 of its many aspects. That subject is an extremely complex one and it 

is almost impossible to make any but the most generalized statements concerning 

municipal home rule without having to qualify the statement carefully. Such 

extensive treatment of various aspects of municipal home rule can be found in 

•� 
the following sources, and no attempt need be made to duplicate those efforts.� 

Duf'fey, John J., "Non-Charter Municipalities: Local Self
Government," 21 Ohio st. L. J. 304 (1960); 

• 
Vaubel, George D., "Municipal Corporations and the Police 

Power in Ohio," 29 Ohio St. L. J. 29 (1969); 

Crawford, Henry J., "The Present Status of Home Rule in the 
State of Ohio," "Ohio Cities and Villages," (1958), p. 133. 

The purpose of this memorandum is to present in brief form a discussion of some 

• of the recent pronouncements of the Ohio Supreme Court in' order to attempt to 

show the latest holdings on some of the major questions as to municipal home 

rule which have been considered by the Ohio Supreme Court since the last

• cited article was published. 

The concept of municipal home rule may be thought of and talked about 

in several 'W8\Y's, but for the purpose of considering the matter from the stand

• point of framing or revising a charter, the focus must be on the language of 

the present constitutional provisions and the interpretations which have been 

given to those provisions by the supreme court of this state. The question

• whether the status of municipal home rule as it has evolved to the present time 

is consistent with the intent of the framers of Article XVIII at the 1912 Con

stitutional Convention or with any particular political philosophy of what 

• 
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•� 
JIIW1icipal home rule oUght to be, should not be allowed to detract from the 

examination of what the current status is and how it came to be. 

The language of Section 3 of Article XVIII is deceptively brief • 
and seemingly simple. As a general description of home rule as provided for 

in that section, it is easy to say that all municipal corporations in Ohio, 

whether or not they have adopted a charter, "have authority to exercise all 

powers of local self-government and to adopt and enforce within their limits 

Buch local police , sanitary and other similar regulations, as are not in con

flict with general laws" and to derive from this the principle that the1,'e are • 
two categories of powers of municipal corporations, one being local self-govern

ment and the other police, sanitary and other similar regulations, with only 

the latter being subject to the rule that such regulations are invalid if in con- • 

flict with general laws. Unfortunately, such a statement greatly over-simplifies 

the matter and fails to take into account a good deal of essential history and 

case law which must be understood in some detail by anyone who seeks to deal • 
with the question of so-called "home rule" for municipalities in connection 

with the drafting or revision of a municipal charter under Which home rule 

power is to be exercised. • 
The historical background of the present Article XVIII is relatively 

simple and well known. Prior to 1912, as stated in the first syllabus of 

Ravenna v. Pennsylvania Company, 45 Ohio st. 118 (1887), describing the status • 
of municipalities at that time, 

• 
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• '~unicipal corporations, in their public capacity, 
possess such powers and such only, as are expressly 
granted by statute, and such as may be implied as essential 
to carry into effect those which are expressly granted." 

• Thus the General Assembly had legal supremacy over local communities in all 

matters of government and it was necessary for municipalities to petition 

the legislature for each and every power which they wished to exercise. 

• Moreover. even though the Constitution of 1851 sought to end the practice of 

special legislation for each municipality by requiring that matters of the 

incorporation and powers of municipal corporations be provided for by general 

• laws, the General Assembly managed to circumvent this requirement by a system 

of class~fication of municipalities according to classes and grades, with 

different powers provided for each city of each 'class and grade. In fact, 

• by the time the Supreme Court finally struck down this entire classification 

system as violative of the 1851 Constitution's requirement of general laws, 

each of the eleven largest cities in the State was in a separate class and 

• grade. 

During the debates on the proposed home rule article at the 1912 

Constitutional Convention, the delegates described as one of the evils to be 

• cured by the proposed home rule amendment the kind of political trading of 

votes for laws relating essentially to only one municipality which had been 

common in the legislature. It appeared,according to the delegates, some of 

• whom had served in the General Assembly, that if a new law was desired by, 

say, Cincinnati, the leader of the Hamilton County delegation of the General 

Assembly would approach the leader of the Cuyahoga County delegation for the 

• 
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support of that delegation for the bill, with the understanding that such • 
support would be forthcoming regardless of the content or merits of the bill,� 

on the basis of the assurance that the same unquestioning support would be� 

supplied when another bill was requested for the benefit of Cleveland. It� • 
has also been said that a worse evil was the common inability of municipalities� 

to secure the passage of desired or needed legislation because of the General� 

Assembly's disinterest in local matters. This system of the passage of special� • 
legislation under the guise of general laws ended in 1902 with a series of 

decisions by the Supreme Court holding it unconstitutional. The result was� 

the adoption by the legislature of the Munici~al Code of 1902 which classified� • 
all municipal corporations as either cities or Villages, with a population 

of five thousand being the dividing line, and providing a form of government� 

for each which are basically the statutory forms of village and city govern • 
ment which exist today as part of the Revised Code. Having the same form of 

government for cities of five thousand persons and for cities of five hundred� 

thousand persons led, as might be expected, to a good deal of inconvenience� • 
and problems, especially for the larger cities, and helped, along with the 

desire of some communities to employ other forms of municipal government -

most notably, the commission plan -- and to own and operate public utilities, • 
to provide the impetus for the calling of the 1912 Constitutional Convention,� 

at which municipal home rule was one of the major topics.� 

Members of the Committee which drafted the proposed Article XVIII� • 
for the 1912 Convention took great pains, in explaining their proposals to� 

the Convention, to stress the lavish attention which had been devoted to each� •and every word of the sections, and the proposal was adopted very nearly intact 
"f· ." : ',.,','." 
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• as recommended by the Committee. It does not seem necessary to go into any 

lengthy discussion of the debate which was had on these provisions at the 

Couvention; suffice it to say that it was clearly recognized that the effect 

• of the sections if adopted would be, to a large extent, to stand on its head 

the rule enunciated in the Ravenna v. Pennsylvania Company case referred to 

above. MUnicipal corporations would thereafter receive a grant of powers 

• directly from the Constitution itself, and not by grant from the General 

Assembly. The theory, in general, was that the citizens of municipalities 

would have full powers, limited only by the requirement that local regula

• tions not conflict with those which deal with matters of essentially state

wide concern or which affect territory beyond municipal boundaries. The 

delegates recognized that the line which they were drawing between powers 

• of local self-government and police, sanitary and similar re~ulations is a 

very general line of demarkation which can ultimately be drawn in particular 

cases only by the supreme court. The delegates, based upon their prior 

• 

• experience with the handling of essentially local matters by the General 

Assembly, seemingly were not willing to have the real power of drawing the 

line between state and local functions entrusted to that body. They preferred 

• 

to place their confidence in the ability of the courts to do the job in a fair 

and .impartial manner. 

That the Supreme Court, and the lower courts also, have not found 

• 

this an easy task or one in which it has been possible to be consistent, is 

shown by the excerpt from the opinion in Lynch v. Cleveland, 164 Ohio St. 437 

(1956), quoted at page 43 of the Wilder report. The view that changing inter

pretations are the result of changing conditions as well as changing personnel 
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on the court was expressed in State, ex reI. McElroy v. Akron, 173 Ohio St. • 
189, 192, as follows: 

''Due to our changing society, many things which 
were once considered a matter of purely local concern 
and subject strictly to local regulation, if any, have 
now become a matter of state-wide concern, creating the • 
necessity for state-wide control." 

This excerpt was quoted by the court in Cleveland Electric Illuminating 

Company v. City of Painesville, 15 Ohio St.2d 125 (1968), in which the court • 
described how the production of electrical power, which originally involved� 

. usually the production of power by an individual electric company for an�. 
individual municipality, has since changed so that now a single electric • 
company serves large areas and many municipalities and transmission lines� 

must run for many.Ues, and even interstate. In that case the court� 

therefore held that an ordinance of the City requiring the underground� • 
installation of electrical transmission lines could not be enforced where� 

the lines were being installed overhead in accordance with the relevant� 

statutory provision. The court said that it has now become essential that� • 
the interstate transmission of electrical current be governed by laws of 

general application and not be impeded by local regulation. Other examples 

could be cited, but this case seems to illustrate well the flexibility of • 
the,present Section 3 of Article XVIII when interpreted by the courts to 

meet changing conditions. Even a decision such as this, however enlightening 

it may be on this aspect of home rule, does not necessarily provide the com • 
plete answer to other situations which may arise, for the present constitutional 

provision requires resolution of each question as it arises, on a case-by-case 

"basis • • 
.~:"'~" ,'.. t. f '.',-or, ";'1," '.'.j' ~ i" \, '! 
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• In recent years, however, the Supreme Court has apparently made 

a concerted effort to provide some clear guidelines and principles on this 

subject. In Leavers v. City of Canton, 1 Ohio St.2d 33 (1964), the court 

• set out four propositions of law which were intended as a summary of the 

powers of charter and non-charter municipalities with respect to the passage 

of ordinances. These propositions, which are found at page 37 of the opinion

• in that case, are as follows: 

• 
"Any ordinance dealing with police regulations passed 

by either a charter or noncharter city, which is at a 
variance with state law, is invalid. Section 3, Article 
XVIII of the Ohio Constitution. 

"An ordinance passed by a charter city, which is not 
a police regulation but which deals with local self-govern
ment, is valid and effective even though it is at a variance 
with a state statute.

• "An ordinance passed by a noncharter city, which is not 
a police regulation but is concerned with local self-govern
ment regulation, is valid where there is no state statute at 
a variance with the ordinance. 

• "An ordinance passed by a noncharter city, which is not 
a police regulation but is concerned with local self-govern
ment, is invalid where such ordinance is at a variance with 
a state statute." 

• 
The first proposition seems to be self-evident from the language of 

Article XVIII, Section 3, but the distinction between a power of local self-

government and a police or sanitary regulation or one which is of state-wide 

• or extra-territorial concern can often be difficult to make, as can the deter

mination whether a variance or conflict exists between an ordinance and the 

provisions of general law. The difficulty of the first distinction is 

• illustrated by the Cleveland Electric Illuminating Company v. City of 
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Painesville case discussed above, which shows that the same function mayor • 
may not be a power of local self-government depending upon the time, place 

and other circumstances. A further difficulty in this area concerns the 

restrictions on even the powers of local self-government which may be im • 
posed by the General Assembly under Article XIII, Section 6 and Article XVIII, 

Section 13 which provide, respectively, as follows: 

"Except as otherwise provided in this constitution •
the state shall never contract any debt for purposes of� 
internal improvement."� 

"Laws _y be passed to limit the power of munici�
palities to levy taxes and incur debts for local purposes,� 
and may require reports from municipalities as to their� • 
financial coadition and transactions, in such form as may� 
be provided by law, and may provide for the examination of� 
the vouchers, books and accounts of all municipal au�
thorities, or of public undertakings conducted by such� 
authorities."� • 
The question of what constitutes a variance and the extent of the 

power of the General Assembly to control municipal action by means of the 

"conflict" clause of Article XVIII, Section 3 was somewhat clarified in the • 
case of Village of West Jefferson v. Robinson, I Ohio St. 2d 113 (1965), in 

which the court upheld the validity of a municipal ordinance prohibiting the 

business of door-to-door selling and solicitation. The ordinance was chal • 
lenged on the basis of the existence of two sections of the Revised Code 

purporting to authorize mUnicipal corporations to regulate and license such 

activities and providing in some detail for such regulation and licensing. • 
In upholding the validity of the ordinance in spite of the clear differences 

between its provisions and those of the statutory sections in question, the 

court held that the power of municipalities to enact police regulations is • 
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• derived directly from the constitution and not dependent upon any legislative 

grant. The term "general laws" in Article XVIII, Section 3 refers only to 

statutes which themselves set forth police, sanitary or similar regulations, 

• and not statutes which purport only to grant or to limit the legislative 

powers of a municipal corporation to adopt or enforce police, sanitary or 

other sfmilar regulations. 

• Though the West Jefferson case is thus helpful in establishing 

that Article XVIII, Section 3 is a limitation on the police powers of munici

palities~ and not a grant thereof~ the many questions concerning how it is to 

• be determined whether a conflict does exist, as discussed in the article by 

Professor Vaubel referred to above, still remain. The case does seem to make 

it clear~ however, that the first proposition in the Leavers case does not 

• mean that the General Assembly has the power by statutory enactments to prohibit 

municipalities from exercising their police powers granted by the Constitution. 

The second proposition of the Leavers case, 

• "An ordinance passed by a charter city, which is nob-'~'pb1tice 

regulation but which deals with local self-government, is 
valid and effective even though it is at a variance with a 
state statute. State, ex reI. Canada, v. Phillips, supra." 

• is based, as indicated, on the case of State, ex reI. Canada v. Phillips, 168 

• 

Ohio St. 191 (1958), in which the supreme court strongly reaffirmed the posi

tion which it had taken in the very early case of Fitzgerald v. Cleveland, 88 

Ohio St. 338 (1913), that the phrase "as are not in conflict with general laws" 

• 

is applicable to and limits only the second portion of that section dealing with 

local police, sanitary and other similar regulations and not to the first clause 

dealing with powers of local self-government. The court held in the Canada case 

that the appointment of police officers is a power of local self-government and 
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is not a police regulation merely because it relates to the police depart • 
ment, thus overruling a nwnber of earlier decisions in which matters of 

organization and personnel of police and fire departments were held to be 

police regulations. • 
It is important to note, however, that the Canada case stands for. 

the proposition that only a charter municipality may validly pass an ordi

nance on such a subject which is "at a variance with a state statute" for the • 
fourth proposition of the Leavers case states that 

nAn ordinance passed by a noncharter city, which is not� 
a police regulation but is concerned with local self-govern�
ment, is invalid where such ordinance is at a variance with� •a state statute. State, ex rei. Petit, v. Wagner, supra." 

In State. ex reI. Petit v. Wagner, 170 Ohio St.2d 297 (1960) the court held 

invalid a municipal ordinance which provided a method of appointment for a •chief of police which differed from the procedure established by the state 

civil service statutes. While stating that it clearly recognized that all 

municipal corporations, both charter and non-charter, possess all powers of • 
local self-government, the court said that noncharter municipalities may 

exercise those powers only by ordinances which are not at a variance with 

state statutes on the same subject. Therefore, while a charter municipality • 
could have provided for the appointment of a police chief in the manner pro

vided for in the ordinance held invalid in this case, North College Hill, 

not having a charter, could not do so. • 
Perrysburg v. Ridgway, 108 Ohio St. 245 (1923) was cited in the 

Petit case for the proposition that all municipalities derive their powers of 

local self-government by direct constitutional grant and also in the third • 
proposition in the Leavers case as follows: 
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• "An ordinance passed by a noncharter city, which is not 
a police regulation but is concerned with local self-govern
ment regulation, is valid where there is not state statute at 
a variance with the ordinance. Perrysburg v. Ridgway, supra." 

• 
In the Leavers case itself the court held invalid an ordinance of the City 

of canton, a non-charter city, which required employees of the fire depart

• 
ment to retire at the age of 65, while the applicable state statute provided 

for employees to hold their positions "during good behavior and efficient 

• 

service." 

The result of the holdings of the supreme court represented in the 

four propositions of the Leavers case is a clear distinction between charter 

and non-charter municipalities in the exercise of the powers of local se1f

• 
government. While the court says that the substantial home rule powers of 

each are the same and that the restriction on non-charter municipalities esta

bllshed in the Petit and Leavers cases goes only to the method or procedure 

by which such powers are exercised, such a "substantive - procedural" 

• dichotomy, which seems to be not much clearer in this area of the law than 

• 

in most others, adds little clarity to the subject. These holdings also seem, 

as pointed out by Judge Duffey in the article referred to above, to be incon

sistent with earlier cases such as Hugger v. Ironton, 83 Ohio App. 21, appeal 

dismissed 148 Ohio St. 670 (1947), in which it was held that a non-charter 

city could, as a power of local self-government, sell or dispose of real 

• estate as provided by ordinance. A statute purporting to govern the proce

dure for such a sale was held invalid. The question of a non-charter 

• 
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•municipality's powers with respect to the disposition of real property may� 

thus still be unsettled.� 

The four propositions in the Leavers case also fail to take into� •
consideration the so-called "state-wide concern" doctrine exemplified in such 

cases as Cleveland Electric Illuminating Company v. City of Painesville, 

discussed above, and What seems to be a more limited doctrine found in 

Village of Beachwood v. Board of Elections of Cuyahoga County, 167 Ohio St. 

369 (1958) in which the court held that the procedure for detachment of 

territory from a municipality, since it affects more than simply the in1(ernal • 
affairs of a municipality, is not a power of local self-government and is 

therefore governed exclusively by state statutes. This would be true as 

to both charter and non-charter municipalities under the reassuring of the • 
Beachwood case. 

The foregoing discussion confirms the observation made at the beginning 

. hereof that municipeJ. home rule is now, and has been throUghout its history in • 
this state, a genereJ. principle based upon constitutional language which is 

subject to wide variations in interpretation and which requires the courts to 

provide, by means of the usual jUdicial processes of case-by-case adjudication, • 
to establish most of the substantive rules as to the exercise of the power. One 

of the m8Jor problems to be faced in framing or revising a municipal charter, 

therefore', involves the difficult task of attempting to assess eXisting or • 
proposed charter provisions in light of sometimes inconsistent holdings of the 

courts on the subject of home rule. It does seem to be possible, however, to 

approach some of the problems with a fair degree of certainty and, if the intention • 

is to secure a high degree of home rule power, to avoid language, which can result 

in undenied and unintended limitations on that power. 
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•� Judge Duffey seems to have outlined well three approaches which 

could be taken to resolve this problem, at pages 305 to 308 of the article 

referred to above, as follows: 

• "1. Simply reverse the connnon law concept, !.~., instead of 
municipalities having only those powers granted by 
statute, give municipalities very broad power to act by 
constitutional grant but allow the legislature to limit 
or prohibit municipal powers by statute. 

• "An immediate subsidiary problem would be to decide what legisla
tive action is to be considered as limiting municipal power. A liberal 
approach using statutory interpretation to draw broad implications, creation 
or preemption concepts, etc., could easily put the situation back very close 
to the legislative supremacy of connnon law. A strict approach requiring 
specific positive statutory provision would have great legal and political

• significance. Politically, it is much easier to block restrictive ler,isla
tion than it� is to obtain enactment of broadening legislation. This is 
especially true if, as in Ohio, municipal representation in the legislature 
is substantial. Legally, municipalities could obtain wide freedom from 
reliance on statutory law. Municipal action would require only a proper 

•� 
public purpose and lack of restrictive statutes.� 

"The primary responsibility for determining the division and scope 
of specific power would rest with the state legislature and political processes. 

"2. Distribute governmental power by constitutional pro
vision between the legislature and the local units. 

• 

• "Two subsidiary problems immediately arise. Is the separation to 
be absolute so that each has exclusive jurisdiction over its fields and the 
other has no power to act: or is each to be supreme in its field so that one 
can act where the other has not? How are the respective fields of power to 
be defined -- by specific enumeration or by general guides, such as tmunici
pal affairs," "local self government" or "state-wide concern"? 

• 

"This general approach would obviously have a drastic impact. Within 
the sweep of their power, municipalities would have complete protection from 
legislative indifference and abuse. On the other hand, the state legislature 
would lack power to act and could not gain any such power except by a change in 
the constitution. Further, if the state is deprived of any ability to control 
municipal action, some device is needed to allow the inhabitants of the munici
pality to place limits on their own officials. One such device is to allow the 
local adoption of municipal charters which would operate as a local constitution. 

• 

•� 3479 



•� 
- 14 

"Finally, there is the question of what municipalities are to have 
these powers, !.~., are the constitutional grants to be self-executin~ or to • 
require local action. If self-executing, each municipality, whether charter 
or non-charter, small Village or large city, becomes a state legislature in 
miniature -- within, of course, the powers granted. Substantial ar~uments 

can be made that many small municipalities are not prepared to assume complete 
responsibility for guiding their own affairs -- especially not prepared to 
draft and adopt their own local constitution. • 

"Defining the powers granted is a far more important problem.in a 
distribution approach than in the case of a mere reversal of the common law 
concept. The respective interests and needs of the state and municipality 
change with time and, inherently, they overlap. Since the division is by •constitutional provision any mistake is set in 'concrete' and it would re
quire a change in the constitution to rectify it. The 'mistake' could be 
made originally in the distribution of powers or it could become a mistake 
through changes in the social conditions. Specific enumeration of powers 
i8 obviously difficult -- in fact, impossible in the sense that at some 
point general categories would have to be made. • 

"Under this approach, the scope of municipal power is largely a 
matter of constitutional interpretation. The primary responsibility for 
determining the division and scope of municipal power would rest upon the 
state courts. The broader the categories of powers stated, the heavier the 
courts' responsibility becomes. The serious question must then arise whether •the courts are institutionally capable of doing an adequate job of dividing 
legislative power between the state and its municipalities. 

"3. The third approach is a combination of constitutional 
municipal power with le~islative supremacy, and of a 
separation of powers. The variations possible are as •
innumerable as the breakdown of specific powers. 

"Article XVIII of the Ohio Constitution, as interpreted by the Ohio 
courts, uses the compromise approach. For example, power over municipal 
utilities is for the most part granted exclusively to municipalities. On the 
other hand, taxing powers are granted to municipalities but are specifically •
subject to legislative control." 

• 

• 
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•� Ohio Constitutional Revision Conudssion 
Local Government Canmittee 
May 15,� 1972 

• Twin Cities Council (r1in11eapolis-St. Paul) 
Indianapolis-Nation County 

• 
At the last meeting of the Local Government Committee, there was sane discusSlion 

about two of the examples of regional or metropolitan-area government instituted in 
recent years in the United States. One is Unigov, the merger of the City of IndianapoliS 
and Marion. County in which it lies, and the other is the creation of a Metropolitan 
Council� for a 1-county area in Minnesota which includes Minneapolis and Sta Paul. 
Unigav is not the only city-county canbination in this country but the Twin Cities 
Council� is a unlque d8'91ce for solving metropolitan problems. 

•� Metropolitan Council of the Twin C1ties Area 

• 

The Minnesota State Legislature established the I1etropolitan Council of the Twin 
Citiee Area in 1961 to " •••coordinate the planning and development of the Metropolitan 
Area canprising the counties of Anoka, Carver, Dakota, Hennepin, Ramsey, Scott, and 
Waehington••• " It replaced the Twin Cities r1etropolitan Planning Commission. A cross 
between a metropolitan government and a special district, the Metropolitan Council not 
only has a range of planning and coordinating responsibilities, but it is also, in 
same limited respects, placed over other special districts operating in the area. 

Two basic formats were considered at the time of the fornation of the Council. 

•� (1) a council l-Thich would consist of popularly-elected members and possess authority 
to operate area-wide service programs, and 

• 
(2) a board whose membership would be appointed by the Governor and whose powers would 
be restricted generally to the coordination of uork undertaken by other governmental 
units. 

The latter option, more acceptable to the conservatives, was the one ultimately adopted, 
but the legislative division over the adoption was surprisingly even, a fact which has 
lett l'Il~ supporters of the elective-operative option optimistic about achieving both of 
these ob~ective8 in future legislative sessions. 

• Prior to 1961, planners and "good government" groups had been pushing for regional 
action in the area to deal with an increasing sewer problem, other elements of urbani
zation and the ineffective Planning COIJKIlissiono By early 1967, eight business, civic, 
and political organizations established as a fundamental goal the enactment of state 
legislation creating an areawide unit of government 0 The Citizen I s League and the Upper 

• Midwest Research Council were responsible for the production of a draft for legislative 
consideration, and the plan received rigorous support fran the business community and 
the public. The new metropolitan council would speak and act for the lirban region as 
a whole; supplying a limited number of regional services--those which the municipalities 
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could not provide individually; and it would oversee separate projects so th:at these 
projects could be integrated into an overall metropolitan econOluic and physical devel
opaent pattern. The regional council 't1Tould neither usurp local prerogatives nor replace 
ex1stirJ& munl.cipalitiesj it would not be a consolidated, metropolitan "super" govel:"lDrel1t 
and viable local un1ts were seen as necessary and desirable. 

The Council, as created, is canposed of 14 members, one from each of the state 
senatar:lal distriots in the metropolitan area, appointed b;y the Governor with the adv.ice 
and consent of the "tate senate, to serve six year tems. A 15th member of the Couocil, 
the Ccuncil chairman and principal executive officer 'tmo may reside anywhere in the 
metropolitan area, is also appointed by the Governor with the advice and consent of the 
senate, to serve at the pleasure of the Governor. The Council is authorized to appoint 
whatever statf and to hire whatever consultants it deems necessary in discharging :its 
responsibilities. 

By law, theCounc1l is given the following duties, functions, and prerogatives. 

(1) to undertake canprehensive planning for the seven county area; 

(2') to prepare a cc:mprehensive development guide setting forth "policy statements, goa:ls, 
standards, programs, and maps prescribing guides :"or an orderly and economic development, 
public and private, of the metropolitan areaJ" 

(,3) to review all long term camprehensive plans of each special district operating in 
the metropolitan area, aDd literally veto any plan, or part of a plan, 't'1hich it finds 
il'lCODfIistent with its comprehensive guide for the metropolitan area or detrimental to the 
orderly deTelopment of the area; 

(4) to review and canment upon all long tem plans and any other action which has a 
substantial effect on metropolitan area development proposed by any municipality in the 
metropolitan area, notifying other affected municipalities of such plans or actions; 

(S) to renew and comment on all federal grant applications requiring review by a 
regional agency; 

(6) to establish a center for data collection and storage for the use of all governments 
in the area; 

(7) to undertake a contirming program of research on public problems confronting the 
areaJ 

(8) to coordinate civil defense activities within the metropolitan area; 

(9) to testify before the state' s governmental boundary commission on proposed changes 
ot the boundaries of governmental units in the area; 

(10) to render space am assistance to any metropolitan expediter assigned to the 
metropolitan area by the federal government; 

(11) to approve all land acquisition projects being undertaken by governments within 
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• 
the metropolitan area with funds provided by either the national or the state government; 
and 

•� 
(12) to place a non-voting member on the governing board of each metropolitan area , -.� 
special district, commission, or board.� 

• 

Setting up the Council took definite balancilli;, to provide effective regional power 
and allay local government's fears of encraachment. The Council holds the usual auth
onty to prepare a regional development plan, to review' long-tem plans of various 
governmental units to insure coordinated action, and to conduct research into pollut.ion, 
open spaces, waste disposal, and the tax structure. Its review pO\oler reflects the 
canpromises. When city plans, for example, affect the ree;,ion, the council can hold them 
up to 60 days while it attempts to mediate and persuade--but it cannot halt them. 0:1 
the other hand, where county boards and other agencies are concerned, the council can 
prevent them. Disputes that cannot be reconciled are sent to the lee;,islature for reso
lution. 

• 

• Beyond review, the Council holds some clear-cut powers, uncommon for such groups. 
Most importantly, it collects a regional tax and has authority to issue bonds. The 
Council has sold a $14-million sewerage bond issue, and. in 1969, its tax collection 
brought in $720,000 of its $1.6-million budget, the rest coming from federal grants. The 
Council also can establish its own operating subsidies to conduct actual regional func
tions. To handle the sel'lerage problem, it set up a board to oversee operations of area- . 
wide interceptors and treatment plants. 

• 
After the submission of the Council's first detailed report to the legislature in 

1969, the Council was ~iven further powers, including review powers for regional. highw8r 
planning and the authority to set land use standars near the site of a proposed new 
airport and to set aircraft noise levels. Stanley Baldinger presents the following 
example of the Council's highway review pOifers in Planning and Governing the Metropolis. 
The Twin Cities Experience, p. 260, 

• 
FEDl:RAL HIGHLTAY RuIlII.'IJ 

Burnsville Hi~hway Interchange 

• 

In late 1968, the Minnesota Hi~hway Department submitted plans for 
approval to build a complex hight-lay intercha%e in suburban Burnsville in 
Dakota County. Two months later, after some bitter discussion, the Council's 
aeferral Committss endorsed the design submitted by the Highvlay Department 
and demanded by Burnsville. (In HinneRota, until Nay 1969, local governments 
had the right to veto highway plans not meetil16 their approval). The suburb 

• 

insisted on the interchange because of its need for an commitment to a 
commercial development. In lIrrch, 1969, the Council rejected the desi~n in 
a six to five vote after its transportation planner stated that two of the 
exit ramps were unsafe. They would require a t...reaving motion and ~ive motor
ists some fifteen seconds to decide to exit or to change lanes; further, he 
questioned whether or not they were even necessary. These evaluations were 
again bitterly challenged by the HighHay Department and Burnsville. The 
transportation planner, backed by a member of the council, claimed that the 
unsafe qualities of the interchanges ltlarranted disapproval. \Jhen a council 
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4. •member asked the representative of Burnsville whether the suburb would� 

want the proposed interchange and shopping center if there were an area�
wide tax sharing scheme, he replied that the community would then� 
probably prefer to remain residential. The 'tJighway Department, while� 
expressing sympathy for the CCWlCil's stand, noted that the plan had to� 
be a comprao1se in view of the polltics of local consent and that plans� •had been under preparation tor over four years. The Department and� 
Burnsville then asked the Council to reconsider its decision. At one� 
point in the deliberations, the Burnsville mayor threatened to seek help� 
from the state's congressional delegation were the interchange rejected.� 
In m1d-June, the Council offered a canpromise solution'l;,rhich, it accepted� 
by the applicants, it could approve. The solution, creative but simple,� •called for adding an additicmal two thousand feet to the ent lanes which� 
would g1ve matorists twenty more seconds to make a decision on whether to� 
exit or not. The Higm"q Department and Burnsville indicated acceptance of� 
the ccmpranise, and the C~il approved the plan. This was the first time� 
the Council cO\1ld act entirely Hithin federal and state legislation without� 
necessarily considering outside factors, such as contractual agreements.� •It was, further, a demonstration to the metropolitm community of what� 
intelligent planning and review could accanplish.� 

Specific accanplishments of the Twin Cities Netropol1tan Council to date include. • 
Sewerage 

The Council's physical and financial plan for a metropolitan-Wide sewer district· 
was approved by the Legislature. The district 'tlTas created, and a seven-man management 
board, aDpa1nted by and responsible to the Council, operates the system. The board was •
authorized to take over ownership and management of all existiIl6 major sewage-disposal 
facilities and treatment plants in the seven-county area. Its operating budget and 
capital expenditure programs must be approved by the Council, along lnth the timing and 
location of treatment plants and major interceptors. 

SoUd Haste Disposal • 
A plan for the disposal of solid waste 1m.thin the region has been prepared by the 

CouZ1Cil, and. the seven counties have been directed by the Legislature to implement the 
Council plan. The Council is equipped with the power to ensure that standards of the 
COImCil and the' Pollution ·Control Agency are met. • 
Parks 

A metropolitan parks and open-space board is appointed by the Council and operates 
under it to acquire and maintain a regional park system. A plan which has been developed 
by the CClWlCil identifies aitea for public use directly threatened by urbanization am • 
protection areas that should not be developed. 
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Health 

• 
The Council is the Comprehensive Health Planning Unit for the Area, and is 

assisted by a l5-member Council appointed Health Board made up of citizens and profess
ionals in the field. 'rhe Board advises the Council about the health of the region, and . 
participates in the revieH of health oriented fundiIlt:; prot,raro requests. (An advisory 

• 

committee to the Council, after 9 months of study, reconnnended that the Council should 
be the Canprehensive Health PlarUling Unit for the iletropolitan Area. 'rhe Council sought 
and obtained state and federal approval of the designation. The Council is the third 
organization in the nation to gain such status. The fumtion and staff of the Metropol
i tan Hospital Planning Agency have subsequently been transferred to the Council.. ) 

1971-continuing program~ 

• 
Critical decisions for the Council lie ahead in the areas of housing, transportation, 

fiscal planning, open space, and education and health care. Decisions must also be made 
about the allocation of responsibility among levels and units of local g,overrnnent. All 9f 
these issues are being studied by the various branches of the governmental system and 
by "mixed task forces" of citizens and public officials set up by the Council. Study 
proposals can be taken by the Council to the Legislature for actiono 

• Fiscal Disparities Law� 

•� 
In 1971, the rf1nnesota Legislature approved a first-in-the-nation "fiscal dispari ...� 

ties" law for this seven-eounty area, l'1hich will provide metropolitan-wide sharing of� 
4~ of all increases in the industrial and conunercial property tax base--further encour�
aging the development ef a true metropolis. The purpose of this complex "fiscal dispari,�
ties" law is simple t to provide metropolitan-uide sharing of part of the area 1 s growth·� 
in nonresidential property. The folloHing purposes are stated in the legislations 

"The legislature finds it desirable to improve the revenue raisin€:, and distribution 
system in the seven county Twin Cities area to accomplish the follO\'1ing objectives, 

• 1. To provide a way for local governments to share in the resources generated by the 
growth of the area, without removing any resources l'1hich local goverrnnents already haveJ 

•� 
2. To increase the likelihood of orderly urban development by reducing the impact of� 
fiscal considerations on the location of business and residential grol'Tth and of highway~,
 
transit facilities, and airports;� 

3. To establish incentives for all parts of the area to Hork for the growth of the 
area as a whole; 

• 
4. To provide a l-Tay whereby the area's resources can be made available ,:dthin and through 
the existing systems of local ~overnments and local decision making; 

S. To help communities in different stages of development by making resources increasiI1gly 
available to cO!llllUlli.ties at those early staies of development and re-develof.DTlent when 
financial pressures on them are the greatest; 
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6. To encourage protection of the environment by reducing the impact of fiscal consid • 
erations so that nood plains can be protected and land tor parts and open space can 
be preserved) and 

7. To provide for the d1stributLon to municipalities of additional revenues generated 
w1.tb1n the area or frau outside sources pursuant to other legislation." • 

EssantialJ.y, the law prescribes that 40% of the entire area's post-l97l growth 1n 
cCIIIIm8rcial and industrial property values will be gathered--admin1strative17--into a 
single, metropolitan pot. Each local unit, inclUding school districts, then receives 
a portion of the tax proceeds frau this IImetropolitan" tax ba8e. The portion is based 
on the local unit's asse.sed valuation per capita. Those with the lQl;1'8st assessed 
valuation per person :receive proportionate17 the largest amounts of maney. • 

The non-residential valuation of the metropoUtan area is expected to double, 
based on extrapolations, in J5 to 20 years. By 1985, 23 percent of the total non
:residaDtia1 base would be involved in the pooling arrangement. 

•This law is seen as a way to reduce the si~nificant existing disparities among 
municipalities in their ability to finance local services; to disseminate the tax 
benefits or large, subregional shopping centers and office canplexes beyond the borders 
of the municipal1ty in tmich they happen to be located; and to reduce the pressure on 
cit)" councils to violate sound development principles in order to attract a commercial. 
and industrial tax base. • 

This tax law breaa down the barriers which have been created bettofeeD central 
c1tie. and their suburbs and betueen the suburbs and the surrounding rural areas and 
:reduces the incentive tor "fiscal zoning" which have presented such an obstacle to 
orderl7 plann111L and development in urban areas--W1thout changing in any fasbim the 
autonCII\Y of some 300 independent taxing un!ts in the metropolitan area. • 

Hane Rule--The Minnesota Canstitution 

•
~f1nne8ota constitutional provisions regarding municipal hOOle rule are substantially 

different fran CJ1io' s and, in effect, only prevent special legislation without local 
consent. Even this provision can be modified by general law. Using the general law 
device, the Minnesota legislature, in May, 1967, just shortly before passage of the 
Metropolitan Council Act, acted to prevent possible local government veto ot pending 
metropol1tan enactments. . • 

Bane rule, or "local consent" as it i8 commonly called in Minnesota, first became 
operative in the state in 1898 when special legislation dealing with local goverment 
vas prohibited. Under M1nneeota law, special legislation applies only to specific UDit~ 
of gaven:ment in contrast to general legislation, which applies state-wide without any ..:_ 
specitic reference to any local unit of government. Since 1898, the legislature has used •various devices, such as the classifications of local UD1ts b7 population, area, assessed
Valuati<ll'1, etc., to pass special laws evading a constitutional question. The Minnesota 
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Constitution, to overcalle this situation, was amended in November, 1958, to provide 
increased protection to local units of government from arbitrary special legislation. 
The amendment continued to recognize that "under Minnesot~ doctrine, the legislature i.s

• supreme, \l and JYUq override the provisions by "general law." 

• 

Because ot this amendment, any kind of legislation establishing a metropolitan 
council for a specific area would have been virtually impossible. Such legislation 
would have been a special law subject to referendum or approval by each local council 
in the area, and there were suburban canmun1ties opposed to the metropolitan reorgani
zation. The only w£\V to solve this dilemma ,yas to pass a general law providing that 
"a special law enacted pursuant to the provisions of the Constitution, Article n, 
Section 2, shall becane etfective without the approval ot any affected local government 
unit or group of 8uch units in a single county or a number of contiguous counties." Local 
consent still applies if the provisions of the general lal'l require it. 

• Proponents ot the Metropolitan Council did not seek the loss of home rule, because 
it was opposed by the League of Minnesota Municipalities and similar groups. It lias 
enacted as a result of an arrangement between supporters of a Metropolitan Transit 
Commission law and legislators eager to get rid of "hane role" and maintain legislative 
supremacy. 

• The 1088 of local consent, or home rule, while considered unfortunate, was not 
thought to be a major loss by proponents of the Metropolitan Council. The loss was 
considered minor in canparison to the establishment of the Eetropolitan Council. 
(Baldil2ger, p. 141-145) 

• Applicability Elsewhere 

• 
The Twin C1ties detropolitan Council has been called a "model" for reorganizing 

metropolitan government. Widely recot;,nized as a major innovation in metropolitan 
government, the question remains as to whether it can be effectively duplicated else
where. t;tanley Baldinger, author of Planni and Governing the Netro olis: The Twin 
Cities ~~eriellCe, feels that it can, ore n each case 0 mee e spec l.C area's 
needs an goals, but makes clear that obstacles to metropolitan reorganization must be 
overcome. 

• "All obstacles to metropolitan reorganization are determined by popular attitudes 
toward local government in this country, the rules by,"hich our political system operates, 

• 

and the structure of the political system i tse1:f • (He must be referring to const!tutional 
structure here, but he does not say so.) Political bloc interests, popular suspicion of 
"big" gO'l'erl'll1ent, and the American attachment to small" more intimate goverrnnent are 
typical obstacles generated by popular attitudes; accountability, partisan elections, 
and reterenda are sane of the examples ~f the rules of local politics; hane rule, limit
ations on annexation and incorporation, and interstate compacts are measures of the 
political system--all are considerations which the advocates of metropolitan reorgani
zation must deal with successfully if they are to achieve their goals." (Baldinger, p. 229) 
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"The T,,71n Cities Area proponents of the r1etropolitan Council l.,ere successful in 
overcad.ng obstacles, because over the period of a decade, the people had been taught 
to think in metropolitan terms for solutions to their metropolitan problems. The 
illUel of hcae rule and the referendum, they recognized, nere ,entical to success J to 
achieve their goal, they IICcepted limitations on hane rule aM the elimination of a • 
,reterelldmn on the Council because these are the issues on which most attempts to reorg
an1ze an &rea's metropolitan structure have, up to now, failed. To be sure, council 
proponents _4 not achieve 100 percent of their goal-wan elected body with more operati~ 

pOIIers--but thaT did achieve mOlt of it and, equally important, the;y won a mechanism 
which they could adapt, build on, and elect for the future." (Baldinger, p. 230.) . • 

Bald:1nger also says that the key to success of any effort to establish a metro
politan council is the state legislature, and that it is the only body which has the 
authority to create supra-municipal goverIlQents with sufficient powers to resolve an 
area's problems. • 

The Metropolitan Council attributes its achievements to many factorsl •--eight vocal and influential business, civic, and political organizations setting the 
formation of the Council as their major goal for 1967, analyzing area needs and object
i ve17 weighing the opt1 ona for them 

--excellent staff work by these organizations to keep members informed and the issue 
before the public • 
--extensive bacld.~ by the business canmunity, through individual participation or 
til1a'lcial support of research. 

--strong eupport of suburban officials because of the worsening of the Sel-ler crisis" and 
their experiencing the consequences of the failure of advanced planning '(. 

_..the failure of the Planning CClIlII1ission due to its lack of authority 

..-the decisions to ask the Le~slature to create the Council rather than to attempt to 
do so through a referendum, and to not eliminate local ~overnnents •....political timing....in this case having a Republican i:,overnor lnth a heavy majority of 
his party controlling both houses of the legislature. 

Baldinger notes that opposition to the Council fran sane counties, suburbs, and 
suburban newspapers was not or£:,ani.zed and was late in fanning. and may have been, for 
these reasons, ineffective. • 
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The Couneil attributes it subsequent success as a community force to its ability 
to achieve consensus or compromise among the various groups. A strong factor in its 
ability to achieve such agreement is felt to be that memberts districts are formed from 
combinations of state senatorial districts, with the result that members' ties are to 
their people, and not to a governmental unit. Essentially, emphasis must be placed 
on convincing people that many seemingly "local" 1sS1es--erime, housing, zoning, 
public health--are really "regional. It 

• 

• 

• 

• 

• 

• 

• 
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Ind1anapoli. and Marton County--UNIGOV 

Unigov represents the first city-county consolidation in a northern metropolitan 
area of the United f;tates. UnigOY went into operation on January 1, 1970, and is the 
result of the approval by the 1969 Indiana General Assembly ot a bill providing for the 
_rger of Ind1anapol1s and Marion County without a reterendum. The law permits consti
tu'tiOD&1 county officers and incorporated satellite cities and towns to remain. (The 
cities of Beech Grove and. LawrellCe and the incorporated town of. Speedway reEin outside 
UDigov both funct10nally and territorially'.) The consolidated government enccapasses 
a 402-aqu.are mile area ~dth a population of 780,000, and. wal!J formulated by a task force 
ot buainess, civic, and governmental leaders appointed by Indianapolis' Mayor Richard 
Q. tuaar, 

It seems appropriate to look at the previous goverment setting in Indianapolis 
and Marion County in order to better understand how this consolidation came about. 
Indianapolis was a midlfestera capitol city with a population of about a half-million, 
and Marion CCWlty, ot which Indianapolis is the county seat, contained a population of 
over a quarter of a million outside the city. Chief among the activities in Indianapolis 
are goyerrlftent, transportation, insurance, and small industry aId business. Marion 
County, prev10usq a wealthf agricultural area, was rapidly becaaing more urbanized-
new hiChwqe, houeing subdivisions, small businesses and industries and shopping centers. 
Before Unigov, the area contained three cities, 20 towns .. nine tau18hips, 11 school 
dietriets, 14 epeeial e.mee districts and the county goverment. Since 19.51, the 
Ind1ana General AssemblT had been enacting piecemeal consolidations, begimuD& with a 
_rger at twr hosp1tal systems and continuing with this tind of legislation Wltil the 
Un1ccw law 11&1 enacted in 1969. 

The Indiana Constitution ot 18.51 prO'lides that all 92 counties shall elect the 
following administrative officialst clerk, recorder, auditor, coroner, treasurer, 
surveyor and sheriff. Since that tiJlle the General Assembly has provided that the 
counties shall also elect an assessor, a plural executive ot three county carmdssioners, 
and a seven-m8ll1ber council. The state legislature determines the organization of cities 
and has established five claRses far this purpose. Indianapolis was the only' first class 
cit7 and as such, elected a mayor and seven cOlll1Cilmen by districts. 

In discussing the new Unigov before the thirty-fourth annual conference ot the 
National Association of Counties, Indianapolis Mayor dichard G. Lugar pointed to sane 
of the diffioulties unique to Marion County, 

--The population is larger than in either Davidson or Duval Counties where this type 
of consolidation has taken place previously in Tennessee and Florida. 

--There was no obvious breakdown ot government such as bankruptcy or extreme eorroption, 

--While the idea ot UnigOY had been around for some 44 years, no effective leadership 
had taken it up as their goal. 

--Politicians in both the county and the city were reluctant to nak their political 
futures on canbining the electorate. 

--There was deeply telt hostility between urban and suburban dwellers. 
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'The 8trategy followed by the Narion County group and other interested citizens� 
was to organize statewide and back candidates for state office sympathetic to their� 
cause. Lawyer-researchers explored all state laws pertaini% to the county since 1851.� 
A campaign to elect state senators, representatives and other office-holders was� 
successful, and brought about the eventual enactment of the Unigov legislation.� 

The new law eliminated- most of the traditional powers of the three elected c aunty� 
cOllll'lissioners. Eseentially, the Unigov law provided that the mayor is the chief execu�
tive of the consolidated city-county government. The canbined city-eounty council� 
served as the legislative body until Januar,y 1, 1972, after which the board of county� 
cOlmdssioners and the city and county councils were abolished. Lugar was reelected� 
mayor in November~ 1971, and a 29 member legislative council was elected at the same� 
time. Twenty-five councilmen t.,ere elected from single-member districts and four were� 
elected at large. The cOWlty treasurer, auditor, and recorder will serve as ex-officio� 
members. All c1tizens in canbined Indianapolis and Marion County vote for the Unigov� 
mayor and the tour councilmen at large. Nearly all important functions were transferred� 
to the consolidated government, but for political and social reasons, the township� 
volunteer fire departments and the individual school systems were left virtually un�
touched by the reorganization. Townships and special districts were abolished.� 

The decisi. on that the police and fire services of the city of Indianapolis would� 
not be extended immediately to the rest of the consolidated area was a compromise� 
decision. It was intended to :� 

Itl. mini.mize the tax impact of city fire and police costs upon the suburban area 
residents} 

2. hopetully appease the county sheriff and assure him that his law enforcement powers� 
would not be stripped 81Ii&y immediately, and� 

3. keep the voluntary firemen and fire buffs from storming the statehouse in opposition 
to alV'" plan which l«>uld eliminate the so-called volunteer fire departments serving the 
unincor'!'orated area of the county. tI 

(Carl� R. Dortch, Governmental Research 
Assn. Speech, 1969) 

The law provides further for six new city administrative departments (administra
tion, development and planning, public works, transportation, public safety, and parks 
and recreation.) A deputy mayor, directors of the six net..r departments, and administrators 
are appointed by the mayor subject to the confirmation of the council. Two major city
county agencies already in existence have remained in~ependent but are subject to budget 
review by the council. These are the Indianapolis Airport Author!ty and the Indianapo
lis...Marion COWlty Health and Hospital Corporation. (These had already been consolidated 
prior to Unigov.) 

In an article in the June 1971 National Civic Review, entitled "Unigov: The First� 
Year, It by R. Ste'Y'en Hill and 'Tilliam P. Maxam, the authors maintain that the integrated� 
Unigov system in its first year of operation may point to at least four areas of� 
positive achievement: general administration, persormel, budgeting and efficiency.� 
Respons1b1lity is more clearly defined in the consolidated government than in the� 
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•pNViOl1I cou.nt7 organization, and the accOlllP11shments 1£ Unigov 1n its first 7ear are 
1mprel81ve, .1&7 Hill and Maxam, eep8c1a117 recognizing that the total syetem has only 
'been 1n etteot einee the Noycber election. 

• 

• 

• 

• 

• 

• 

• 

• 

34S2 • 



• Ohio Constitutional Revision Commission� 
September, 1972� 

COUNTY CHARTER GOVERNMENT IN OHIO 

• 
A. Existing Powers of County Government. 

• 
Every eounty in Ohio presently operates under the form of government provided 
in the Revised Code. This form of government may be changed by adoption of a 
county charter, without whieh a county has no home rule powers. 

• 

Each of the eighty-eight counties in the State of Ohio presently 

is governed by and operates under the general provisions of law provided in 

the OhiO Revised Code. Several attempts have been made in certain counties 

• 

to alter the statutory form of govermnent by the framing and adoption of a 

county charter pursuant to Article X, Sections 3 and 4 of the Ohio Constitution. 

Because none of the proposed county charters has ever been adopted and put 

• 

into operation, there exists no basis in experience for analyzing the form and 

structure of a county charter form of government and the problems which may 

arise in the operation thereof. The questions which may come to mind concerning 

charter goverlDent 1IIUst, therefore, be considered on the basis of the language 

of the sections of the Constitution referred to and by analogy to municipal 

• c barter government. One basic question which should be resolved is whether 

• 

by adoption of a charter a county may assume and provide for exercise of all 

powers of local self-government ("home rule ll 
) or whether in adopting a charter 

the people of the county are limited to providing only for changes in the 

• 

structure and form of county government, but must still carry out the functions 

and exercise the powers and duties of the county government in the manner pro

vided by the statutory law of the State of Ohio. 

• 

There is not to be found in the Constitution any provision with 

respect to counties analogous to Article XVIII, Section 3, which is the direct 

grant of powers of local self-government to municipalities. That article pro

videa that IImunicipalities shall have authority to exercise all powers of local 
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..If-gover_ent and to adopt and enforce within th.ir limits .uch local police, 

.anitary and oth.r .imilar regulations, as are not in conflict with general laws." 

In the absence of any such provision applicable to all counties, • 
it ..... clear that counties generally do not possess all powers of local se1f

gover_eDt, and numerous ca.es are to be found in which the courts of this 

Stat. have reiterated the principle that counties are creatures of statute • 
and ha". only those powers which are granted expressly by the Constitution or by 

the General As.embly or ari.e by necessary implication from the express1y

aranted powers. If a county is to be able to exercise powers of local sel£ • 
gover_ent in a manner other than as provided by statute, therefore, it is 

neces.ary that such power be conferred in accordance with a procedure established 

by some provision of the Constitution itself. A careful analysis of Article X, • 
S.etion 3 of the Constitution leads to the conclusion that by the adoption of a 

charter a. provided in that section a county may be empowered to ex.rcise at 

l ••t BOIDe powers of local self-government in the 881Ile manner as provided for • 
-anieipalitie. by Article XVIII, Section 3. 

B. Seop. of County Rom. lule Under a Charter. 

•By adoption of a eharter a eounty may either .imply restructure its govermaent 
or it aay as.ume home rule powers similar to those of municipalities or be 
orlanized a. a municipal eorporation. 

The powers which 1II4y be conferred upon or granted to a county by a 

charter, however, probably are not coextensive with tho.e granted to munieipalities • 
uDder Article XVIII, Section 3, except, possibly, in the case where the charter, 

as authorized by Article X, Section 3 "provide[s] for the organization of the 

•county a. a 1IUnicipal corporation•••• " In the ca.e of such organization of the 
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• county aa a municipal corporation, the county charter may "provide for the� 

succesaion by the county to the rights, properties, and obligations of munici�

palities and tOWDships therein •••• " and thus do away with the prior county,� 

municipal and township governments in the county and create in their place a 

• 
n ev municipality which would have and be able to exercise all of the powers of 

a sunicipality. Even in the case where the county is reorganized as a municipal 

corporation, there must also be observed the provision of Article X, Section 3 

that each county charter "shall provide for the exercise of all powers vested 

• therein, and the performance of all duties imposed upon counties and county 

• 

officera by law." Since the words "by law" are used without restriction, it 

seems that the term includes both existing and future statutory enactments. 

To this extent, therefore, whatever powers might be granted to the county and 

its officers by the charter, the General Assembly would maintain the power to 

impose upon counites and county officers other duties which must be carried 

• 

• out. 

No provision similar to that just quoted is found in the provisions 

of the Constitution dealing with the powers of municipal corporations. Article 

XVIII, Section 3, however, is analogous to this provision in that municipalities 

• 

in adopting and enforcing local police, sanitary and other similar regulations 

may not make provisions which are "in conflict with general law." This negative 

provision doea, in effect, confer upon municipal corporations what amount to 

• 

affirmative obligations in carrying out many basic functions of municipal govern

ment. In addition, Article XVIII, Section 13 authorizes the General Assembly 

to pass laws limiting the power of municipalities to levy taxes and incur debts 

for local purposes and to require reports from municipalities as to their fi

nancial condition and transactions, and Article XVIII, Section 6 authorizes 

3495• 



• 
- 4 -

• 
tbe _&1 A8a.bly to "r~triet their (ei<1eo' aDd villagea') _r of taxation, 

a••••sment, borrowing money, contracting debts and loaning their credit, so as 

to prevct the abuse of such power." Except for such police and sanitary and • 
fi.cal regulations and certain matters deemed to be extra-territorial as of 

state-wide general concern, however, the General Assembly does not have 

any general power to :Impose duties or restrictions upon municipal corporations • 
(at least in those cases where a municipality has by charter provided for the 

_oner in which it will exercise the power in question). 

c. Liaitations on Count, lIoIIle Rule. • 
County home rule under a charter is U..ited in that the charter must provide 
for the exercise of all powers vested in the county and for the performance of 
all duties faposed upon counties and county officers by law. A county under a 
chart.r would be subject to l:lmitations on the power to levy taxes and incur 
debts in a manner similar to municipalities. • 

Because of the provision of Article X, Section 3 of the Constitution 

which requires that a county charter provide for the exercise of all powers 

ve.ted in and the performance of all duties imposed upon counties and county • 
offic... by law, it would seem that the authorization for a county charter to 

provide for "concurrent and exclusive exercise by the county, in all or any part 

of its area, of all or any designated powers vested by the constitution or 1_ • 
of Ohio in ..nicipalities" does not constitute a blanket conferral upon a 

charter county of the same powers granted to municipalities by Article X, Section 3. 

In this connection, however, it must be remembered that Article X, Section 2 vas • 
fir.t adopted in 1933 after approxtm&tely twenty years of experience in this State 

with the exercise of local self-goverllDent by municipalities and it seems likely 

that the intention was to confer similar, if not identical, powers upon counties. • 
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Since a county charter may, therefore, do more than merely provide 

for a reorganization and restructuring of the county government and may actually 

confer powers upon the county which the county would not possess in the absence 

of a charter, the question then is the proper interpretation of the requirement 

that the charter provide for the exercise of all powers vested in and the per

• formance of all duties imposed upon counties and county officers by law. If 

this latter provision is interpreted to mean that each and every power and duty 

imposed by the statutes of the State upon counties and county officers is to be 

• performed in the exact manner therein provided. the charter could not in 

reality provide for more than a restructuring of the county government and a 

redistribution and reallocation of powers and duties. This being the case. 

• it seems that the meaning of the provision in question is that each and 

f!Very power conferred. and each and every duty imposed by the statutes. upon 

• 
counties and county officers must be provided for in the charter. but that the 

charter. and the county and its officers acting under the charter. may 

• 

deviate. at least in some cases. from the procedures and methods established 

by the atatutes for exercising those powers and carrying out those duties. 

In actual practice it could be difficult to determine in some cases 

• 

how a particular power or duty could be separated from the procedure or method 

for exercising the power or performing the duty. The collection of taxes by 

the county seems to be a good example of this difficulty. The Ohio Revised 

Code provides for a detailed and elaborate system for the levying and collection 

of taxes by the county and the political subdivisions within the county. Whether 

• these powers and duties to levy and collect taxes could be carried out in a 
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..nner Which differs in any substantial particulars from the method established 

by the statutes is questionable. Since the county is the unit of government 

which collects property taxes for other political subdivisions besides itself, • 
its powers with respect to the method of collecting and distributing such taxes 

affect subdivisions other than the county and thus probably could not be con

sidered and treated as a power of local self-gewerment. In the case of certain • 
other matters of concern to a county, however, such as the planning function, 

there seem8 to be no essential reason why this power and duty could not be 

provided for and exercised in such manner as reasonably determined by the • 
county to be suited to the county's needs. 

Perhaps the solution to this difficulty is to be found by reference 

to Article XIII, Section 6, and Article XVIII, Section 13 of the Constitution, • 
referred to above, which authorize the General Assembly to limit the power of 

municipalities to levy taxes and incur debts and to require financial reports 

froa the municipalities, and to restrict their powers of taxation, borrowing, • 
aDd so on. Since Article X, Section 3 provides for conferral of municipal 

powers upon counties by charter, it seems that those powers must be taken also 

with their l:lmitations. Based upon this analysis, the county charter govern • 
.ent could operate in much the same manner as a municipal charter goverIBent 

in being subject to statutory requirements as to procedures dealing with financial 

aDd budletary matters, while being free to adopt such local self-goverDlllent • 
...sures as .y be determined to be necessary or desirable and which are not in 

conflict with general law in matters of local police and sanitary regulations. 

Ita discussed above, however, the county would seem to be more circumscribed in • 
its powers because of the necessity of looking to the general law to determine 

those powers and duties which must be exercised and carried out, particularly 
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in those areas where the county is acting in the role of the agent of the 

state in carrying out functions for, or in connection with, other political sub

divisions such as municipal corporations, townships and school districts. 

D. Required Provisions of County Charters. 

• 
The initiative and referendum and all powers vested in, and the performance of 
all duties imposed upon counties and county officers by law must be provided for. 

• 

Article X, Section 3 of the Constitution is very general in its terms 

with respect to the matters which may be provided for in a county charter, and 

thus it i8 left to the framers of such a charter to determine what the contents 

• 

thereof shall be, within the limitations provided in the Constitution. The 

first specific requirement that any county charter must meet is that "the right 

of the initiative and referendum is reserved to the people of each county on all 

• 

matters which such county may now or hereafter be authorized to control 

by legislative action." In order to make the provision of Article X, Section 3 

as to the initiative and referendum operable, it would seem that a county 

charter would have to make some provision for the manner of exercising those 

powers. If a county charter should fail to make such provision, the General 

• Assembly would probably then have the power -- and possibly the duty -- to 

• 

provide by statute for the exercise of the powers of initiative and referendum 

in charter conties, but, as in the case of municipalities, it would seem that 

charter provisions would prevail over such a statute. 

Article X, Section 3 further provides that 

• 
"Every such charter shall provide the form of government of the 
county and shall determine which of its officers shall be elected 
and the manner of their election. It shall provide for the 
exercise of all powers vested in, and the performance of all duties 
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1IIpoeed upon counties and county officers by law. Any such charter 
may ~rovide for the concurrent or exclusive exercise by the county, 
in all or in ~art of its area, of all or of any designated powers 
vested by the constitution or laws of Ohio in municipalities; 
it may provide for the organization of the county as a municipal 
corporation; and in any such case it may provide for the succession • 
by the county to the rights, properties, and obligations of� 
municipalities and townships therein incident to the municipal� 
power so vested in the county, and for the division of the� 
county into districts for the purposes of administration or of� 
taxation or of both."� • 

From this portion of the section it is clear that the county charter may alter 

the existing form of goverDlllent and establish any form that is able "to provide 

for the exercise of all powers vested in, and the performance of all duties im • 
posed upon counties and county officers by law." In order to be able to pro

vide for the issuance of bonds or notes under the Uniform Bond Law, for instance, 

it would be necessary for the charter to provide for a "taxing authority" and • 
a "fiscal officer." The functions of the various offices such as the auditor, 

treasurer, prosecuting attorney, engineer, recorder, and coroner would also 

have to be provided for, as would the functions of the various boards, com • 
mi.sions and other officers who are part of the county government under the 

statutory form. 

•E. Vote Required for Adoption of a County Charter. 

A county charter which alters the form and offices of county government or 
which provides for the non-exclusive exercise of municipal powers by the county 
requires only a simple majority for adoption. A county charter which would 
organize the county as a municipal corporation or provide for the exclusive •exercise of municipal powers by the county or for succession by the county to 
any property or obligation of any municipality or township without the consent 
of the legislative authority of the municipality or township reqUires multiple 
aajorities for adoption. 

The .ost difficult problem which must be faced in attempting to • 
interpret and understand Article X, Section 3 is the distinction made therein 
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between two types of county charters, one of which requires for approval only 

a majority of the votes cast thereon. The other type of charter requires 

the approval of the so-called "four majorities," including a majority of those•
( 

voting on the charter (1) in the county, (2) in the largest municipality, 

(3) in the county outside of such municipality, and (4) in counties having a 

• population, baaed upon the latest preceding federal decennial census, of 

500,000 or le8., in each of a majority of the combined total of municipalities 

and townships in the county (not including within any township any part of its 

• area lying within a municipality). 

The difference between the two kinds of charters is defined in the 

following provision: 

• "Any such charter may provide for the concurrent or exc1u8ive 

• 

exercise by the county, in all or part of its area, of all or 
any designated powers vested by the constitution or laws of Ohio 
in municipalities; it may provide for the organization of the 
county as a municipal corporation; and in any such case it may 
provide for the succe8sion by the county to the rights, properties, 
and obligations of municipalities and townships therein incident 
to the municipal power 80 vested in the county, and for the 
division of the county into districts for purposes of administration 
or of taxation or of both." 

•� In order to understand this language and that which follows, it is helpful� 

• 

to consider the case of State. ex reI. Howland v. Krause, 130 Ohio St. 456 

(1936), in which the Ohio Supreme Court interpreted this section of the 

Constitution as it existed prior to its amendment to its present form in 

• 

1957. The lCrause case involved the proposed Cuyahoga County charter which 

was submitted in 1935 and which received a majority of the votes cast 

thereon in the entire county and in the City of Cleveland, but which failed 

to receive the other two majorities provided for in Article X, Section 3. 

The point at issue in the case was whether the charter required only a 
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• 
.:laple maj ority of all the votes east thereon, and had thus been approved, 

or whether it required, but had failed to receive, the four majorities. 

The language of Article X, Section 3 at that time was as follows: • 
"Any county may frame and adopt or _end a charter as pro�

vided in this Article. Every such charter shall provide the� 
fom of goverIDent of the county and shall determine which of� 
it. officers shall be elected and the ..nner of their election.� 
It shall provide for the exercise of all powers vested in, and� 
the performance of all duties imposed upon counties and county� • 
officers by law. Any such chart.r may provide for the con
current or exclusive exercise by the county. in all or in part 
of its area, of all or of any designated powers vested by 
the Constitution or laws of Ohio in municipalities; it may 
provide for the organization of the county as a municipal corpo
ration; and in aay such case it may provide for the succession • 
by the county to the right., properties, and obligations of 
IllUn1eipalities and township. therein incident to the municipal 
powers 80 ve.ted in the county, and for the division of the 
county into districts for purposes of administration or of 
taxation or of both. No charter or aaenc:1ment veating any munici
pal power. in the county shall bec:oaae effective unless it • 
shall have been approved by a majority of those voting thereon 
(1) in the county, (2) in the largest municipality, (3) in the 
county out.ide of such municipality, and (4) in each of a majority 
of the coabined total of aunicipalities and townships in the 
county (not including within any township any part of its area 
lying within a IlUnicipality)." • 

Ullder the foregoing language, the court held, any charter which provided for 

the aercise by the county, whether exclusively or concurrently, of any powers 

vuted in municipalities could be adopted only by receiVing the four majorities. • 
The court found in that ease that the power given to the county legislative 

authority uDder the charter to enact ordinances, the power of the county police 

dapartaent to enforce ordinances of cities and villages, the initiative and • 
refer"_ powers. and the power to· establish a civU service cOlllllission were 

lIU1licipal powers and that the proposed county charter was thus not adopted, 

_en though the charter did not purport to permit the county to exercise such • 
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powers exclusively and contained a specific provision directing that nothing 

therein was to be construed so as to require the four majorities. 

While the correctness of the decision is questionable - and has been 

.eriously questioned - still it provided a formidable obstacle to the adoption 

• 
of any meaningful county charter, and the amendments to Article X, Section 3 

approved in 1957 apparently were intended primarily to overcome the effects of 

• 

that decision. The provision as to the right of the initiative and referendum 

is a good example of this. The following language was added in 1957 to specify 

the kind of charter which requires only a single majority: 

• 

"Any charter or amendment which alters the form and 
offices of county government or which provides for the 
exercise by the county of powers vested in municipalities 
by the constitution or laws of Ohio, or both, shall become 
effective if approved by a majority of the electors voting 
thereon. " 

This provision apparently is limited to the concurrent exercise of such municipal 

powers, for the next sentence provides that

• "In case of conflict between the exercise of powers 
granted by such charter and the exercise of powers by 
municipalities or townships, granted by the constitution 
or general law, whether or not such powers are being 
exercised at the time of the adoption of the charter,

• the exercise of power by the municipality or township 
""hall prevail." 

The second type of charter, which requires the multiple majorities 

for adoption, is described in the sentence following the one just quoted

• a 8 "a charter or amendment providing for the exclusive exercise of municipal 

powers by the county or providing for the succession by the county to any 

property or obligation of any municipality or township without the consent

• of the legislative authority of such municipality or township •••• " This 
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proviaion ae.a to refer back to the latter portion of the second sentence 

of the aection which provides that a county charter " ••• may provide for 

the orlanization of the county as a municipal corporation; and in any • 
auch caae it may provide for the succession by the county to the rights, 

properties aDd ob1taationa of municipalities and townships therein incident 

to the municipal power so vested in the county, and for the division of the • 
county into diatricta for purposes of administration or of taxation or 

of both." 

The additions to Article X, Section 3 just discussed, then, seem • 
to have overcome the prob1_ which resulted in the failure of the court to rule 

in favor of the adoption of the 1935 Cuyahoga County charter. It now se_s 

clear that a county charter establishing a form of government with powers, • 
functions aDd officers and a structure similar to those of municipalities 

(''ve.ted'' in IlUnicipa1itiea, in the constitutional language) ..,., 1£ it does 

not att_pt to exercise municipal powers to the exclusion of municipalities or • 
succeed to any property or obligations of municipalities or townships without 

their coneent, be adopted by a simple majority vote. Such a charter would, 

therefore, for the most part be l:1mited to restructuring the goverllllent of a • 
county; it would not permit the estab1is1Dent of a ''metropolitan government," 

since the municipalities and townships within the county would retain all of 

their rights and powers except as they might be voluntarily turned over to the • 
county by agreements 8S permitted by law. 

•� 
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P. Constitutionality of Multiple Ma'ority Requirement. 

• 
A county charter adopted by the multiple majorities could provide a form of 
strong metropolitan government, but the requirement of multiple majorities 
may violate the equal protection clause of the fourteenth amendment to the 
United States Constitution. 

• 
A true metropolitan government comprising all of the territory of 

a county could be established under Article X, Section 3 only by a charter 

adopted by the several majorities set out at the end of that section. One 

of the options provided is the organization of the county as a municipal 

corporation, but, as discussed above, it would be a municipal corporation

• which a180 has the powers and duties of a county. The provision for the 

multiple majorities, however, raises a serious question under the so-called 

• 
"one-man - one vote" principle based upon the equal protection clause of the 

• 

fourteenth amendment to the Constitution of the United States. Whether the 

courts would find the surrender of municipal and township powers which might 

be provided for in a proposed county charter to be a sufficient justification 

for a requirement for adoption of other than a simple majority is a question 

which probably could be answered only by litigation of the matter. 

G. Statutory Enactments for Charter Counties. 

The general assembly has by statute provided for civil service under a county 
charter and for any such charter to abolish all health districts in the county 
and provide for a single health district. 

• The General Assembly has enacted three sections of the Revised 

Code which deal specifically with powers which may be exercised under county 

charters. Section 301.22 simply provides that 

• 

3505• 



•� 
- 14 

"Every county adopting a charter or an alternative 
fora of gover_ent is a body politic and corporate for 
the purpo8e of enjoying and exercising the rights and 
privileges conveyed under it by the constitution and 
the lawa of thi8 State. Such county is capable of 
8uing and being 8ued, plead ing and being impleaded." 

Section 301.23 provides for civil service in a charter county as follows: 

"The electors of any county may establish, by charter 
provision, a county civil service commission, personnel 
office, or per80nnel department. In any county which, by 
its charter creates such a commission, office, or depart
ment, and provides a system for appointment to the county 
service on the basis of merit and fitness, as ascertained 
by competitive examination, sections 143.01 to 143.48, 
inclusive, of the Revised Code shall not be operative; 
but the state civil service commission shall have the 
same powers and duties with respect to all county civil 
service commissions, personnel offices, and personnel 
departments as it possesses with reference to municipal 
civil service c~issions." 

Whether this sectff"tn makes any change in the situation which would otherwise 

result is debatable, assuming that a county operating under a charter would 

have "home rule" powers, of which ~he power to hire, dismiss, promote, reduce 

or discipline employees is one, 8ubject to Article XV, Section 10 of the 

Ohio Constitution, which provides that: 

"Appointments and promotions in the civil service 
of the state, the several counties, and cities, shall 
be made according to merit and fitness, to be ascertained 
as far as practicable, by competitive examinations. Laws 
shall be passed providing for the enforcement of this 
provision. " 

Section 301.24 of the Revised Code permits a county by charter to 

abolish all health di8tricts within the county and provide a 8ingle county 

department or agency for public health services, a8 follows: 
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"The electors of any county may establish, by charter 
provision, a county department or agency for the admini
stration of public health services. The authorities provided 
in accordance with the county charter shall exercise all 
the powers and perform all the duties which are vested in 
or imposed upon the authorities of city or general health 
districts. All health districts shall thereupon be abolished 
within the county, and the county shall succeed to the 
peoperty. rights, and obligations of such districts. The 
department of health shall have the same powers with respect

• to a county health department or agency as it possesses with 
reference to a general health district. A county health 
department or agency may participate in any state grants 
for the expenses of local health administration on the same 
basis and to the same degree as a general health district." 

A county charter containing a provision in accordance with the section just 

quoted would DOt, it seems. because of such a provision require the multiple 

majorities for adoption for, even though city health districts might thereby 

• be abolished, the courts of this state have held health services are not 

matters of 10eal self-government and health districts are agencies of the 

.tate, not any of the political subdivisions of the state. 

• 

• 

• 

• 
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Ohio. Con.t.i.t.utional B.ev.i.aion. Col1lllliss ion 
Local Government Committee 
December 1, 1972 

Counties: Proposals for Change 

The Local Government Committee has nearty completed its discussion about a 
proposal for regional unit. of government, and it is now the intention of the chair
man to return to discussions of counties, and possible constitutional changes re· 
garding county structure and powers. Among the initial papers distributed to com
mittee members was a discussion outline dated December, 1971, which raised a number 
of questions IUlgestins changes in municipal and county constitutional provisions. 
Only o~e of the county questions has been di.cussed in detail by the committee: 
question "G" OD pase 9, relating to uhether the General Assembly should be authorized 
(or required) to provide for the classification of counties, and for what purposes. 
A copy of that discussion outline is enclosed. 

~uch of the available literature regarding counties has been reviewed, and a 
list of IUlgestionl has been compiled. Some of this literature is general in nature, 
while other materials relate directly to Ohio counties. However, the probleqs of 
counties are fairly standard across the country, and the suggestions for changes in 
county structure and powers tend to be stailar. 

This memorandum lists suggestions for change in five categories: (1) Structure; 
(2) Powers; (3) Structure and Powers; (4) the Charter-Adoption Process; (5) the 
Alternate Fo~. Many of the.e suggestions are found in the discussion outline, but 
are presented here in slightly different form so that the objective of the change 
can be more readily identified. 

Inherent in these suggestions is the idea that counties should be strengthened, 
aDd county government "improved. II This means (a) giVing counties more power vis a 
via the state and other units of local government; (b) structural changes which are 
designed to improve admin~stration and county control over county affairs; (c) make 
the adoption of charters easier and clarify the process, which is viewed as one way 
of attaining improved county government. 

It must be noted that not all suggestions for strengthening county government 
require constitu~ional change for implementation. ~~ny, in fact, could be instituted 
by the General Assembly. Some of those included in this list could be instituted 
by the General Assembly. They are included here, anyway, because there is either 
aome doubt about the power of the General Assembly to enact appropriate legislation, 
or the General Assembly has failed to make the changes which 80me view as desirable 
and constitutional change 1s another method of 8ccompli8~ing the goal. 

All Ohio counties, regardless of size or problems, are organized the same way. 
Counties have options of different forms of organization, either by adoption of a 
charter or of an alternate fOrM as provided by statute. No county has yet succeeded 
in adopting either. The General Assembly has complete authority to alter county 
lovernment structure. 

Problems with county government organization have been identified as follows: 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 
too many elected officials, all independent of the general county government operated 
by the county commissioners; many county functions carried out by independeot boards 
and commissions over which the commissioners have no control although they a~e 
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2. 

required to provide funds or submit tax levies to the people to support these 
functions; many functions mandated by the legislature, such as elections and courts, 
to which the commissioners must supply funds but whose budgets are not subject to 
their scrutiny; commissioner form of government (3 county-wide elected officials 
who perform both administrative and legislative functions) is inefficient and in
effective, particularly in large and urban counties. 

If constitutional change is viewed as a desirable way of altering county gov
ernment organization, the following might be considered: 

1.� Hrite the desired county structure into the Constitution. 

2.� Require the General Assembly to provide a different structure for county gov
ernment. For example, the Constitution might require that county legislative 
bodies be elected from districts, or increased in number, or that each county 
have a county administration under a single elected executive official, and 
then leave to the General Assembly the task of filling in the details. 

3.� Prohibit a long county ballot. ~ince county elected officials are presently 
provided by statute in Ohio, and not in the Constitution t a short ballot cannot 
be achieved by eliminating these officials from the Constitution, as is the 
case in many states. 

4.� Permit county commissioners to reorganize county government, without affecting 
substantive powers, which reorganization would be final if no petition for 
referendum were filed by voters in the county within 60 (90, etc.) days. 
Variations of this suggestion include: permit county commissioners to place 
all independent county boards and commissions under their jurisdiction (but 
perhaps not independently elected county officials, and not the courts), and 

permit� county.¢onmissioReJ:S to institute new budgetary and administrative pro
cedures. Limit the creation of autonomous county boards and agencies by the 
General Assembly. 

5.� Permit pay raises for county officials during term (Article II, section 20). 

6.� Permit alteration in county boundaries without vote of the people (Article II, 
section 30). 

7.� Prohibit the General Assembly from assigning duties to counties without pro
viding funds. 

8.� r.equire the state to pay all the costs of operating the courts. 

Powers 

Counties are creatures of the state t and have only those powers given to them 
by the General Assembly. They are also mandated by the General Assembly to perform 
functions of a statewide nature (for example, the local administration of welfare) 
and are given permission to perform other functions. County commissioners cannot 
provide, by ordinance, for any service or function not authorized by the General 
Assembly. Some county commissioners complain because they cannot take care of even 
minor problems (signs on township roads, for example) without coming to the General 
Assembly and having a law enacted. Such a procedure not only takes valu.ble time 
from the state legislature, it may not be of interest to more than a few counties. 
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1.� The alternaceferm of government permits counties which adopt one of the alter
nates to assume greater, although still l~ited, legislative authority, so long 
as its actions are not in conflict with general law. Give this authority to 
all counties. 

2.� The alternate form approach, g1v1ng counties limited lIres idual" powers, could 
be expanded to permit conflicts betw~en counties and tmiDships or municipalities 
to be resolved in favor of counties. With respect to municipalities, this 
could only be accomplished by constitutional change because of municipal cor
porations' "home rule" powers under Article XVIII. 

3.� Give counties the power to establish separate tax and service districts within 
the county. 

4.� Under the charter provisions, give counties supremacy, at least over townships. 

5.� Permit counties to levy taxes not pre-empted by the state, similar to the au
thority municipal corporations have under home rule powers. 

6.� Permit the General Alsembly to enact special acts for counties, so that each 
county's problems could be considered separately. 

7.� Under the charter provisions, give counties the same "home rule" powers of 
local lelf-government that municipal corporations have. 

Structure and Powers 

1.� Pe~it (or require) the General Assembly to classify counties in order to 
provide different form. of government or different powers, or both, to differ
ent counties Or groups of counties. 

2.� Permit counties to be divided into tax and service districts. 

3.� Consolidate all units of government (or all units of government of a certain 
type such as townships aDd cities and Villages) Within certain counties, 
classified according to population, population density, or other factors. 

4.� Provide, in the Constitution, for certain functions (such as transportation, 
zoning and land use, water and air pollution) to be handled exclusively by 
counties, or by counties of a certain size or density, etc. 

ClarifYins and ImprOVing the Charter~Adoption Process ("Making it Easier") 

Article X was added to the Ohio Constitution in 1933 to permit counties to 
frame their own form of government and adopt charters. Although efforts to adopt 
charters have been made in eight Ohio urban counties, and more than once in some 
of tbem, none have been successful. A number of proposals have beep made for 81
terinn the constitutional provisions for adopting charters on the a,sumption that 
one of these, or a combination of them, may be the key to securing the necessary 
voter approval for a county charter. Of course, these suggestions will only over
come some of the legal difficulties and confusion that has surrounded some charter 
efforts, and will not affect whatever political, social, economic, or other diffi
culties might lead to charter failures. 
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•� 1. Remove the provlslon requiring multiple majorities if the charter assumes 
municipal functions to the exclusion of other units of government. This provi
sion could now be suspect under the one man - one vote rulings of the Supreme 

.. Court. 

• 2. Permit county commissioners to place a proposed charter, and proposed amendments, 
on the ballot without the necessity of electing a charter commission (or as an 
alternate to electing a charter commission). 

3.� As another alternate, permit a Group of citizens by petition to place a proposed 
charter on the ballot, or charter amendments. 

• 4. Permit resubmission of a defeated charter at least once; permit the charter com
mission which drafted a charter llhich failed to make changes in it and resubmit 
it (\'lithout� having to elect a ne\·1 charter commission). 

5. Require charter commission members to be elected on an equal representation

• basis. 

6. Clarify� procedures: 

• 
Does "submission to the electors" mean submi.ssion to the voters on election 
day or submission to the board of elections to be placed on the ballot? 

• 

Permit publication of the charter (or amendments) instead of requiring 
mailing to voters. 

~~kc clear who is to do what--is mailing or publication to be done by the charter 
commission or the county commissioners? 

Provide procedural matters with respect to charter commissions, such as officers, 
quorum, number needed for approval of charter proposal, filling vacancies, 
funds, etc. 

•� 7. As an alternate to #6, remove the details of charter submission from the Con�
stitution and permit the General Assembly, by general law, to provide these details.� 

8. Charter review every twenty years. 

9. Elect commissioners by districts or reduce the number or slates of candidates. 

• 
Alternate Forms 

• The Ohio Constitution authorizes the General Assembly to provide alternate forms 
of county government, and the General .\ssembly has done so. An alternate form may 
take effect in a county only if submitted to the voters and adopted by a majority 
votinc on the question. Whether the statutory provisions for alternate forms are 
adeqlJate or 'o1ill solve any county I s problems cannot be answered since none has I'een 
adopted.

• The only suggestion for changing the constitutional language regarding the al
ternate forms is to make the language mandatory rather than permissive (The General 
Assembly • • •• "shall" instead of l1may") in order to prevent the General Assembly 
from repealing the statute since it took So long to get it enacted. 
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CJd.o Constitutional Revision CCIS18sion 
Local OonrnaeDt Cc.o1ttee 
Jlutcb 1, 1913 

Re&1onal Qo\rernmentl :Nashv11le-Dav1d8on County 

The city-eaunty ccnsol1dation in NashY1ll8-DaTidson County (Tennessee) into a 
I1ngle UId.t of local gOftmnent was e8tabl1ehed b7 voter approval or a charter prov1di~ 
tor the caaso11dat1an ettectift AprU. 1, 1963. DaYid80n County, located in central 
T...IS••, is' the center or a za,etrapol1tan reg1Cl1'1 dClllinating appraxiutely 100 coonties in 
cctral .,......., southern Keatucq, DOl"tIaenl Alabama, aDd M1S8isa.pp1. 

The tirst post...,ar attellpt to restructure the system of local govennent in the 
NubY1U. area "as ude in 19$1 when the Te.....see legislature established the C(JIIIDutI tiT 
BenicIs C...-1s81on to stu47 the govermental problems or Nashv1lle 8Dl Davidson 
Oaantr. The CCIIIIJ1ssion l s report ot J\Ul8 1, 19,2 recanmendad city and COQD.t7 he- tale, 
ftaoticaal ccnla11dat1on of tbe health aDd welfare pr~raaa, and tbat HasbvlUe annex a . 
~1e _elmt of territory. 

In as), Tennessee vo1;ers approved const1tutional amendments which granted heme rule 
~ autbor.l.ed the cOI18olidatian ot c1ty and county functions. (See Appendix 2, . 
attached.) CODC\U'rent majorities in the central city and the Nilaiader of the county 
aN nqu1Nd to iJIIplement city-eounty consolidation. 

The Legislature, in 19,1, created a ten-member lietropol1~ Governnent Charter 
Qaa1s81011 to dratt a charter tor subllission to Davidson County voters. The Ccma1ssion 
proposed a charter in early 19,8 wh1ch would (1) consolidate NashVille aIJd Davidson 
Ocunty, (2) create a twenty-one member metropoUtan counc1l () establish an expandable 
*ban aeJ'V1ces cl1str1ct aDd a general services district, and (4) establish a tax rate tPl" 
e.,h district based upon serv1cee rendered. The chief executive would be a metrcpol.1tan 
IIIQ'OI" elected tar a tour year tem. ,The proposed charter was approved in June or that. 
~ bJ YOtere in Huhvi.1le but was rejected by the remainder ot the county. Appraxi- • 
..tlly tvenv-two per oent or Nashville voters and tourty...twr per cent of the voters in 
t..1ae 'bal..1 of Davidson Count7 voted 1n the referendum. The deteat of the proposed 
obarter 1Dda.ced Nashville to turn to annexation 88 a solution tar its problems. Approx~ 
_tel1' SO square miles of territ017 were amexed between 19,8-1960. . 

A 1961 act passed by the Legislature authorized the creation of a new DaVidson 
CGQD'ty Cbarter COIIIIJission subject to voter approval. , On August 17, 1961, the creation 
or a charter cClllll1ss1on was authorized in' both Nashville aD1 outside the city' liIIits. 

The Charter Ccnd.ss1on tiled, an April 6, 1%2, ,a prq>osed charter Which closely 
r8s.mled the proposed 19,8 charter. The new charter cOlJlolidating the city at NaahviUe 
aDd nmaon County "Tas approved on June 28, 1962, ,With both _jorities in Nashville 
ad in the county area. ~ emall cities nare perm1tted to exist, but were forbidden 
to ezPaDd tbe1r boundar1es 1>7 annexation. The cities IIltq choose to disiDCorporate·and 
~ the urban services distriot when it expands to their area. (A SUlIUII&I"7 d the 
Metropolitan Charter ot Nashville-Davidson County 18 attached as Appendix 1.) 

• 

• 

• 
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Deteat in '58--AdORti~ in '62 

It seems that the Charter tor Consolidation of Nashville and Davidson County was� 
not approved in 1?58 as a result of overconfidence on the part of its supporters in the� 
three JIlQI'lths prior to the vote after the filing at the charter, and a scare campaign� 

,� by its opponents in the last week prior to the vote on the charter. The campaign for 
the charter had the support of both the Hayor of 'Nashville and the County Court Judge 
(exec. otticial ot the county) and bath area newspapers, as well as the major1ty or 
bus1neas leaders, IAtague ot ,~tRen Voters and civic and professional groups. A citizens' 
cCllll11ttee for metropolitan goverment was created, but its principal work was supplying 
spe8k8l'8 tar civic clubs and distributing a pamphlet summarizing the provisions or the 
charter. 

Active opposition to metro was ha.rdly visible until the final week before the� 
refenmdum, when a fiood of ant1metro handbills appeared supporting the themes that the� 
coneolidation would mean bigger governnent, higher taxes, and a Itvirtual mortgage on� 
your hc:Joe." Involved in the attack on metro \'1ere the suburban police (private) and� 
t1re canpan1es, about ODe halt of the members of the city council and the county court� 
and most of the operators of the small suburban business establishments, and a few� 
Nashville bus1nessaen. The' scare campaign was Most effective in the lower-incane� 
suburbs, and least effective in the higher-income suburbs. il. plausible explanation of� 
this would be that it was a result of the proponents' excessive reliance on newspaper� 
PI1bl1c1ty and civic club speeches am failure to develop a precinct and block organi�
zation. The suburban and rural alarm was renected in a fairly heavy negative vote,� 
19l~~34 to 13, 194, while the vote tnside the city was light but favorable, 1,791 to� 
4,004. 

Not long after the rejection of the metro charter, the city of Nashville began to 
use tor the first time the strong annexation pCMers which had been authorized by the 
Tennessee legislature in 1955, as a first effort to deal with the problems which were 
erx:aapassing Nashville and which eventually had lead to the need for metro. The city 
~OUDOil annexed enough territory to double the city population, 1rithout a vote in the 
4atfected areas, causing marlY of the suburbanites to reexamine their earlier opposition 
1;.0 metro. r lhile many other factors were involved, illcluding the levy of a "green sticker" 
tax for use of city streets by non-city residents, the second effort to secure metro- ' 
politan government in the area received its main impetus from this massive annexation 
move by the city of Nashville. A new charter cOIJlllission uas approved to draw up a 
charter, which was a revision of the 1958 version, but remarkably similar in most wayf'$. 

Two major differences may be cited between the 1962 and 1958 metro campait>ns. ThEt 
first is the much more elfect.ive organization of the pro--metro forces in 1962 than in· 
the earlier effort. Very early, a "Citizens l CClllli.ttee for Better Government" was ' 
organized, including an extremely effective uomen's division, which carried on a door-to
door campaign. }1an;y of the same groups endorsed the new charter, and because the offices 
or county tax assessor and county tl'\1atee were protected by the charter, important 
support fran Salle of the uorgamzatian politicians" in the county was provided. In the 
1962 contest, Mayor Hest, the mayor of Nashville, did not support the charter, and part 
ot the vote for it resulted as a vote against the Hayor ~-Tho had allowed the umesirable 
annexations to go through the city council. Also opposiOf) the charter were a n8Wspaptlr, 
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•that had supnorted the JI1&7or through the annexations, most of the city council, and a 
t. right wing extreai.sts. 

In the referenaum on June 28, 1962, the consolidation received the noeessary 
separate majorities 1nside and outside Nashville. Even though the Hayor was able to 
car17 the "old c1ty" to a close vote against metro, this was more than outweighed by •the overwhe1m1l1gl1' favorable vote 1n the newly annexed areas. The totals in Nashville 
were 21,064 111 favor aad 1S, 914 against. OUtside i~ashv111e, IS,S91 voted in favor and 
12,,14 against. 

Ccas!<itlltloaal Challelle •
FollWH1ng approval ot the consolidation charter, a judicial challenge was instituted, 

.t.lr8t in CbaDCer,y Court, and then in the Tennessee ~preme Court. (Lewis Frazier et ale 
v. Joe C. CalTet al., 210 Tennessee SbS, 360 S.W. 2nd W8 (1962) ) The unammous 
decis10n of the Supreme court upheld the finc11ng of the lower court. The opinion ruled 
on aDd upheld the consti tutJ.cmal1ty of each step which led to consolidatiCll, but hinged 
principally ClI1 the meaning of the 19,3 Constitutiona1. Amendment providing for the coaso
l1dation of cities am counties in Tennessee. This amemment was interpreted as giving 
wide latitude to the legislature in setting up the machinery of consolidation, allowiIW '. 
~ocal problems to be taken into consideration. Thus, the provision of two senice 
districts and. two tax rates was. quite reasonable and Quite cCIIIPat1ble with the intentions 
Qt the m.ben of the Ccnet1tutional Conventicm. •The Court conclDded its opinion by say1ng that it was 1mpossible to overstress the 
tact tbat the Const:1tutlonal Amendment and wary subsequent step Which gave rise to 
Qcasol1dat1on had been approved by the people. Also, by vot1~ favorably on these 
4ocunaents, the people had acted in good faith believi.~ them to be constitutional. The 
qp1D1on then added, "atter all, this is the people's gove1'DmeIlt. Their wishea, const1., 
tut10Z1&l.1y expressed, must prevail, no matter hOW' much it upsets the previous status • 
quo." 

The decision of the Court was of great importance to both parties in the case, and 
also ot ccnsiderab1e interest to the residents and decision makers of the two other 
Mtropol1tan areas in Tennessee which are contemplating c1ty-eounty consolidation. The 
Court's interpretation of the constitutional amendment is believed to provide a £$ood • 
deal ot latitude to other local canmurd.ties to tailor their consolidation plans to their 
own local Deeds and problems. . 

Special Features of the Charter-The Two Service Districts 

•A .C88What un1~ue and 1ID.portant feature, of the rretropolltan Government of NashvilJe 
aDd Dav.Ldson County is the ellvirion of the county into two service districts. The general 
.ervices district covers !J1e entire area of Davidson County and the urban semces 
d1strict eDC<JIIP8Sses the 72-square-od.le area of the former city of Nashville at the 
t:t.. of the metropol1tan charter's adoption. The area of the urban services district 
.., be expanded. by amexation whenever particular areas need these services and the • 
1II'ban servicee area has a plan indicating that they are able to serve the area with these 
nn.lcea within one year after taxes becane due and Dayable in the area. The metropolitan 
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govemment is authorized to provide a Wide range of services on a countywide basis to 
rendents in the general services district, including health, hospitals, welfare, schools, 
parka a11d recreation, libraries, police, courts, jail and other general governmental 
services. The government is authorized inside the urban services district to provide 
an additional layer ot services, including fire protection, street lights, sanitary 
and storm swwers, street cleaning, and refuse collection. Only the residents of the 
urban services district pay additional taxes for the additional services they receive. 

Taxation in Nashville-Davidson CountT 

An important fe.ature of the Hetropolitan Governmerrli of Nashville and Davidson County 
is the division of the county into two service districts. The General Services District, 
as previously mentioned, covers the entire area at Davidson County, and the Urban 
Services District encompasses the area of Nashville at the time the lietropolitan Charter 
was adopted. The area of the Urban Services District may be eapanded by annexation 
whenever part1eular areas of the General Services District cane to need urban services.

• Howewr, the Metrapolitan Government cannot expand the Urban Services District unless 

• 
i 

it can provide urban services to the areas annexed 'Within a year. 
. . . 

• 
The property tax rate adopted in 1964 was the same as in 1963, but strong pressures 

were building up far much larger expenditures for the consolidated school system and 
tar new services in the annexed area. Two important fiscal decisions were made in 1965 
wl11ch not onl7 provided more revenue but parmitted the property tax to be reduced by 
20 cents on an areawide basis ( to ;;>3.$0) with an addit.i.onal reduction of 20 cents in 
the Urban Services District ( to ~'5.30, overall). These decisions were the placing of 
a_ers on a service-charge basis am the adoption of a one-cent local sales tax, the 
l~tter by popular referendum. 

• Uore than halt the revenue of the Hetropolitan Goverl.ltIlent of Nashville-Davidson 
C~t7 comes fran property taxes am payments made in lieu of property taxes by the 
Electric Power Board, Nashville Housing Authority and Tennessee Valley Authority. 
other large sources of count)'" incane are J state aid, state shared taxes, federal aid, 
licenses, permits, fines, charges for services, and revenues fran municipal enterprises. 

• Ttle Metropolitan Gorernment anticipates, for example, receovong :W42,ooo from the 
oPeration of the airport, $190,000 in goU' fees fran municipal courses, and :p8J6,OOO 
f'taIl the operation of the general hospital. 

• 
Property tax assessment is the responsibility of an assessor elected for a tem of 

four 78&rs. The collection of property taxes is administered by a second elected 
official, the County TrusteeC) Thus, two important areas of fiscal administration are 
not under the control of the County l1ayor. 

• 
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APPu.1lII l-SU!II'1al7 of the MetropoUtan Govt. Charter 

·uree: Massachusetts Regional Planning Council Report 
Relative to Regional Government 

Article I of the charter stipulates that the city and county be 
consolidated, and in particular reads: "Said consolidation shall 
result in the creation and establishment of a new :\Ietropolitan 
Government to perfomi all, or substantially all, of the gm"em
mental and corporate functions previously performed by the 
County aruL by the. City, to be knOW'Il as the :\Ietropolitan 
Government of Xashville and Davidson County ...n In addition to 
specifying the county as the territory of the regional government, 
the charter estabfuhed the concept of a dual district; the General 
Services District and the rrban Services District. 

The functions of the General Services District are enumerated 
as follows: General Administration; Police; Court; ,Tails; Assess
ment; Health; 'Welfare; Hospitals: Housing for the Aged; Streets 
and Roads; Traffic; Schools; Parks and Recreation; Library; Audi
torium; Fair Grounds; Airport; Public Housing; Urban Rede"el
opment; Urban Renewal; Planning; Electrical C,ode; Building 
Code; Plumbing Code; Hou!illlg Code; Electricity; Transit; R~  

fuse Disposal; Beer Supervision; and Taxicab Regulation. 
In the Urban Services District, the citizens receive all the 

eenices of the General Services District, together with the follow
ing: Additional Police Protection; Fire Protection; Water; Sani
tary Sewers; Storm Sewers; Street Lighting; Street Cleaning; 
Refuse Collections; and 'Wine and Whiskey Supervision. The 
charter prO\ides that the territory of the erban Seniees Di5trict 
can be e."\.-panded whene\"er areas of the General Senices District 
need urban senices, and the metropolitan government is in a 
position to furnish the same. 

The charter specifies that the metropolitan government SlUlll be 
administered by a popularly-elected mayor as chief executi,-e 
officer; a ~Ietropolitan Council, which shall be the prinicipal 
legislative body; an '("rban Council with power to le\""y taxes-within 
the Urb:m Senices District; the Judges oi the :\Ietropolitan CQurt; 
and minor officials. 

I Up. cit_. P. ::?3 1:. 
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Article are the :\Ietropolitan Traffic and Parking Commission, the 
:\Ietropolitan Board of Parks and Recreation, the ~retropolitan  

Welfare C0!Dmi5sion and the Public Library Board. 
A regional civil sen-ice system calling for the application of merit 

principles in metropolitan employment is required under Article 
12. A Ci,"il Sen"ice Commission, responsible to the :\Iayor and 
Council, is created as the administrative arm. Article 13 establishes 
a :\Ietropolitan Employee Benefits Board to administer a pension 
and retirement system, together with medical and disability insur. 
anee programs. 

.\rticle 14 created a :\Ietropolitan Court S,ystem and provides for 
an elected judiciary. The court system is divided into Di,ision I, 
~imi1ar in most respects to the :\Iassachusetts district court system; 
and Dhision II, essentially a motor vehicle court. Each is presided 
c"-er by a single justice. 

Article 15 defines election procedures for metropolitan offices, 
and pro,-ides for the removal of officials under existing statutory law 
of the State of Tennessee. Article 16 recognizes the continuance of _ 
the offices of County Judge, Sheriff and County Court Clerks, as~  

well as designated lower officials dealing with deeds and probate. .... 
.\rticles 18 through 20 deal with a multitude of general pro\isioD!~ 

and transition provisions, including the method of amending the· 
charter. The final article, 1\0. 21, spells out the intent of the charter 
and furnishes a separability clause. 

In summ3l"Y, the charter document, like its counterpart in 
Toront.(), is replet.e with much detail. At the same timE', it leaves 
little doubt what rowers and respo~sibilities  the region:il govern
ment is endowed with. Toe elected mayor is the Etrong chief 
executive and while many of his appoinime:ltslequire confirmation 
b)' the Council he has important powers in his OW'll right. The 
distinction between the two types of senice districts is a logical 
one, since members of the county not receiving urban services are 
not asses~ed  for them, but pay instead for all the general services 
which are available to them. The charter permits expansion of the 
crban Services District without limitation just as long as the city
county can provide the service and a need for the same has been 
proven. What is not contained in the charter, precisely because it is 
not a charter matter, is the fact that a great deal of Davidson 
Counh' at the time of the effective date of the charter Wa! 

unin~rporated  territory, lending itself readil;r to the principles of 
annexation nrp.vAlpnt, in t.ll.. llfa+... 
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Article :2 of the charter details some 40 distinct powers whicll ar~  

delegated to the metropolitan goYernment. Since an enumeratiG:; 
of po\,.TrS often leads to a strict construction by the courts, th.; 
charter al~o  vests general, broad powers in the metropolit;.;~;  

goYemmcnt, permitting it to exercise ::my powers \\"hich 11:':1Y L: 
confe!'rcd upon it by the sbtutes and the state constitution, J.r.~  

any hv.-s gi\'ing further powers to counties generally. I 

Under the provisions of Article 3, the ::\Ietropolibn Count~·  . 
Council is organized with 40 members: 5 elected-at-large and 2.~;  

elected by district". Councilm.:mic districts .He eC.:lted for the 50:, 
purpose of electing the district councillors" E.1ch member is eIectEi 
to a four ye~r  tenn. Candida tes need to be at least 2.5 ye:1fS of ::>.,:;; 

to huye resided in the county for at least one year and in tIl': 
district for at least SL\: montha. 

Article 4 pro\-ides for the rrb:m Councill'.-hich consists of th,,:-.: 
individuals who have been elected to the :\letropolitan Council 2..' 

counci1lors-~t-large. They must re;;;,ide within the limits of th~  

1Jrb~n  Sen-ices Di~trjct.  If three at-Luge members C:1nnot be fOLl':;~  

with the qualifications, the member:::hip of the entire ::\letropoIiL:'E 
Council have the right to elect one of their number who resde3 
within the Urban Services District. 

Article 5 designates the mayor as t..~e  chief executive officer of the 
city-county. The charter provides for a "strong" mayor, \\1!n 
appointment powers, responsibility for preparation of the annual 
budget and a veto right over legislative acts. 

Fisc::!.l matters 2re covered by Articles 6 and 7 of the charter. The 
former deals with budget preparation, redew and adoption, and 
",ith allied financial matters. J.rticle 7 de~ls with the issuance of 
governmental bonds and notes, including pro\i~ion  for a bond 
referendum election on issues \yhich do not receive a two-third5 
vote of the entire membership of the Council 

The structuring of the executive branch is tre?ted in Artic!e S. 
Departments mandated include: (1) a consolidated Department of 

Finance, embracing Diyisions of Budget: Accounts, Treasury, Col- I 

lections. Purchasing and Public Property J.d.!lllnistration; (2) 3

Department of ~Ietropolitan  Police; (3) a ~Ietropolit~n  Deplrt- I 

ment of Fire; (4) Do ::\letropolitan Department of Public Works; 
(5) a ::\Ietropoliran Department of Water and Sewerage Sen-ices; 
(6) a Department of Law; and (7) a Department of _·\\;ation. The , 

I.� 

Department of Aviation is charged with the operation, mainte�
nance and control of the i\ashyille :\Ietropolitan .-\irport, and any� 
other airports owned in whole or in part by the city-county_� 

Article 9 provi.des for a regional school system, supen-ised by a� 
Metropolitan Board of Education of nine members appointed for a� 
term of six years, with the terms of three members expiring every� 
two years. The mayor appoints members, subject to a two-thirds� 
confirmation Yote of the Council, from ~hool  districts ",-hieh are� 
established on the basis of a combination of councilmanic cli~trict5. 
 

The Board of Education, thus constituted, becomes the governing� 
body of a consolidated regional school system. The Board votes a� 
budget and submits it to the },Iayor and Council for final action. If� 
the Board is Dot satisfied with the budget as adopted, it may� 
initiate a special referendum election to carry its case to the� 
people.� 

The charter in Article 10 (Chapter I) estab1i~hes  a five-member� 
Metropolitan Board of Health, three of whom mu.:;t be pracricing� 
physicians ill the state. A broad range of functions and responsibil� t
ities are spelled out in this chapter for the health agency. Chapter 2 ~  

Jt)provides for a ::\lctropolitan Board of Hospitals of ~eYen  members, 
P)

three of whom must be practicing phy.=;icians of the state, and its 
. specific responsibility is to administer and operate all insritutions 

owned by the city-county for the sick, disabled and mentally ill. 
Article 11 deals wi th t}:e cre;,- tion of boards and commissions. 

Chapter 1 (of the Article) details ge:leral provisions applicable to 
all boa:ds and cUIlu'1issions. Chapter 2 creates a Board of Equaliza
tion. Chapter 3 estabiishes an Electric Po\\"er Board. with powers 
similar to sta te departments of public utilities. Chapter 4 pro'"ides 
for the transfer cf the Xashviile Transit Authority to the metropoli
tan gOYernment. The mayor appoints its members. with con5.rma
tion by a majority vote of the whole membership of the council. 
Chapter 5 establishes a ::\Ietropolitan Planning Commi~sioll  of 10 
members, eight of whom are appointed by the mayor~  one being 
the mayor hilns.elf; and one being a member of the :netropolitall 
council e1ected by that body. The chapter pro\-ides for mandatory 
referra15 to the planning commi55ion of aU propo::cd construction. 
The rommi55ion mU5t report to the council which- is authorized to 
approve the r('("vmmcnr1ation of the pIanr,ing rommi55ion or O\"er
rule it. Other major agencie5 subject to the requirements of this 
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_.11, § 9 !j,_~.,v.. tO~STIn::TIO" OF TE:i\~ESSEE  762� 763 MISCELLAKEOUS PROVISIONS Art. 

Sec. 9. Power oyer local affairs-Horne rule for cHi es and counties
tnsolidation of functions.-The Legislature shall 1: ave the right to 
3t such powers in the Courts of Justice, with regard to private and 
~~d  affairs, as may be expedient. 
The General Assembly shall have no power to pass a special, local or 
':ate act having the effect of removing the incu,mbent from any 
,nicipal or county office or abridging the term or a IteTing the salary 
ior to the end of the term for which such public ofHcer was selected, 
j any act of the General Assembly private or local in form or effect 
~\licable  to a particular county or municipality either in its govern
,"ltal or its proprietary capacit.y shall be void and of no effect unless 

act by its terms either requires the approval by a two-thirds vote 
the local legislative body of the municipality Or c<>Untj·, or requires 
roval in an election by a majority of those voting in said election in 
municipaIit~r  or county affected. 

-'\.ny municipality may by ordinance submit to its qualified voters 
:1 general or special election the Q.uestion: "Shall this municipality 

.•pt home rule 1" 
In the event of an affirmative vote by a majorit~.. of the qualified 
~  ers voting thereon, and until the repeal thereof by the same pro-
are, such municipality shall be a home rule mur.icipality, and the 
~eral  Assembly shall act with respect to such homeo rule municipality 
y by laws which are general in terms and effect. 
'my municipality after adopting home rule may c<mtinue to operate 
ler its existing charter, or amend the same, or adopt and thereafter 

,end a new charter to p:'ovide for its governmenhl1 and proprietary 
\"ers, duties and functions, and for the form, st:~ucture,  nersonnel 

organization of its government, provided that no charter 'provision 
:'pt with respect to compensation of municipal ]>ersonnel shall be 
,~tive if inconsistent with any general act of the General Assembly 
provided further that the power of taxation of such municipality 

1} not be enlarged or increased except by General act of the General 
embly. The General Assembly shall by genera~  law provide the 
usive methods by which municipalities may be created, merged, 
-olidated and dissoh'ed and by which municipal toundaries may be 
oed. 

charter or amendment may be proposed by ordinance of any home 
municipality, by a charter commission proYided for by Act of the 

';eral Assembly and elected by the qualified voters of a home rule 
':icipality "oting thereon or, in the absence of such act of the 
'?ral Assembly, b~- a charter commission of se'len (7) members,' 
"en at large not more often than once in two (2) years, in a 
- icipal election pursuant to petition for such t~lection  signed by 
ified "oters of a home rule municipality not le~,g  in number than 
(10~),  per cent of those voting in the then most recent general 

-icipal election. 
shall be the Quty of the legislatiye body of such municipality to 
:>h '17>"- n"l\n();;.~l  ",n nH;rtQ !'On'; ion ..,nhYn;+ "loA "'~,  ........- :~
 

voters at the first general state election which shall be held a 
sixty (60) days after such publication and such proposal shall b 
effectiYe sixty (60) days after approval by a majority of the qu 
voters voting thereon. 

The General Assembly shall not authorize any munidpality 
incomes, estates, or inheritances, or to impose any other tax not a 
ized by Sections 28 or 29 of Article II of this Constitution. N 
herein shall be construed as invalidating the pro'isions of any 
ipal charter in existence at the time of the adoption of ~his  a 
ment. 

The General Assembly may provide for the consolidation of a 
all of the gO\'ernmental and corporate functions now or hereafter 
in municipal corporations with the governmental and corporate 
tions now or hereafter vested in the counties in which such mu 
corporations are located; provided, such consolidations shall not b 
effective until submitted to the qualified voters residing withi 
municipal corporation and in the county outside thereof, and apPI 
by a majority of those voting within the municipal corporation a 
a majority of those voting in the county outs:de the munic.pal co 
tion. [As amended: Adopted in Convention June 4, 195~; Ap 
at election November 3, 1953; Proclaimed b)' Governor, Novemb 
1953.] , 

Compiler's Xotes. The 1953 amend This set'tion originated '\\oith th4 
ments added all new matter after the stitution (f 1834, Art. 11, § 8. See 
first paragraph. The second paragraph v. Armsb mg (1856), 35 Tenn. 63 
was adopted by the Limited Constitu In the Constitution of 1834, the 
tional Con\"'ention of 1953 and submitted "deemed" was used befo~e  "expel 
to the people as Amendment No.6, the in line 4. 
third through eighth paragraphs as ~.Amendment ~o.  7, and the final para
graph as Amendment No.8. an 

C"ISOTES TO DECISIONS 

ANALYSIS� pedient t'l bestow. State v. Arm 
(1856), 3 i Tenn. 634; H.mter v.1. General purpose of section. ben (186\'), 4i Tenn. 49; Grant v.2. Legislative delegation of powers. 
say (1872), 58 Tenn. 651; Nash"3. -Gnauthorized acts. 
K. R. Co v. Wilson County (1894. Exercise of delegated powers. Tenn. 597, 15 S. W. 446; Sullivan (5. Xo exclusive jurisdiction. 
v. Ruth 1": Co. (1900), 106 Tenn. 6. -Schoo! district. 
S. W. IJ8. See Code, § 54-1;07. -County courts. notes. 

1.� General Purpose of Sedion. This section means that such 
The term "powers" is not very definite may be -rested in the go\'erning 

in meaning, and the court reserves the of the Cf unty, but it does not au1 
question and refuses to 'attempt to de the delegation of a leglslati\'e fu 
fine the precise extent of the "powers" such as giving the circuit or ch 
within the pun-iew of this provision. court the authority to fix salal 
This section authorizes the courts to be county officers where fee.; are inad. 
empowered, by a general law, applicable Henderson County "Ir. Wallace 
to all persons who might bring them 173 Tenn. 18~,  116 S. \Y. (2d) 10« 
~el~e~  'ri.thin its. J?rO'l.-isions. to grant to 2. Legk~atin Delegathn of Pow,lnQlndt::Hs. as C)'!Zen5 and m€'mbers of 
~he  community. such rights and prh; Whatenr doubts may exist up 
leges 

__-
de5ned b:r law, in 

• -
r~'g;U"d  to mat- abstract question of the autll.0.rity

4 .. ~  
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• APp!Dd1x NOe 3 

itA Ccapar18Q11 of Pred1ct1ons and Experience With Nashville lietro', by Daniel H. Grant 

• The ab0V'8 article, ~bl1shed in Urban Affairs Quarterly, Vol. I, No. I, September.. 
1965, 18 a discussion or the pr&-o.a.dop1'l1cm cliiiiiS &; '6ot1i iTie proponents and the opponents 
of the l·ietropoli.tan Govemnent tC1t' Nashville-DaVidson County. 

• Moat of the arguments for metro may be found in the original 1956 report, l-lhich in 
sUl1llU'7, predicted that metro wauld: . 

1.� E11m1nate c1ty-eounty bickering and buck-passing and help fix political 
responsibility• 

• 2. El1minate duplication of administrative effort and thus provide more econanical 
savernaeut. 

3. Result in greater specialization and professionalization of personnel. 

4. atualize core-city and suburban services on a Itsingle-eanmunity basis". 

•� S. Provide a "t~ progressive solution" to the universal problem of hCM to plan� 
and guide LrCM'th in the suburban and rural fringe ..� 

6.� Eliminate city-eounty financial i.nctquities. 

•� 7. Permit the financing of new suburban services on a pay-as-you-.re served basis.� 

8. Create a progress1ve-eommunity image in the nati(}nal spotlight. 

The claims of the opponents, in summary, were that metro wouldl 

• 1. Create a bigger, more centralized governnent which will be less responsible and 
less accessible to the people. 

2.� Increase taxes substantially•. 

3.� Provide no benefits to rural 'residents, while raising their taxes. 

• 4. Reduce the quality and quantity o£ services, and delay new services, in the 
core city area. 

5.� Paralyze the c CIIInUI11ty in a qUagmire of lawsuits by which the charter would be 
held unconsti tutional in many parts if not in toto.

• 6. Rel'JUlt in a dilution of Negro political influence in local government decisions. 

7.� Remove fran power the political organization of l-1ayor Ben ~:lest. 

•� 3519� 
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Great ccmcludea that after JICIft thaD two JUrB of upuieace with the D8V metro • 
paUtan goveruneDt tor ~V1Ue and Davidson COUIltJ'. it 18 perhaps aol'9 significant 
that none ot the predictiou by _tro's supp0rter8 h.-we .bes1prcwed iDCorrect and 
...t .halt of to_ ~ &1" ftlden at be1ng tultillec1. ,In the: case of the other 
ball, at tile U. tb1a 8I't1c1e was written, it was eitherst1U too earq to knGlf or 

~del===:r~I1~~:~~~r=-;,J::=~=O:tn~fv •�~ \t!Ij ~cri'J1 of tile Pt'Mtcu• ..,...rrca ottice}, ~ other Tell n1dedH-o?' .,t :a.t .~~ tu1t1u.att!d.&ber taseaoo 1'VIl res1deDte witbOil 81gn1ficant new' 
~.l. '1114 in ·the "Me at tile Nlainde,. it wu I.lt that. it was either too early
\0 3q."\be·.. gontJMUl;a1 qatem or _ ~ was iDlldequate. 

It 1.1-1r.. Grant's cp1nton, bued CD tld.8 nearly, ~el1ldlW7.. tentative ap~ai8al" 
at such bard and satt data &8 theD were aV"...uable, ttiat NaabY1ne'a _tro Wd-:L1UIIg • 

.up to the PJ'ed1ctiorae or aost of ita supporters, and was IDO'f'1IJg in the direction of 
provtnc 1nC01TeCt lloet of the predictions of its opponents. 

• 

• 

• 

• 

, 

• 
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• STARK COUNTY COMMISSIONERS County Office Building 
Canton, Ohio 44702ePhone 454·5651 

• 
BOARD OF COMMISSIONERS 

Norman W. Sponseller, Pres. 
Albert M. Creighton 

May 31, 1973 Robert D. Freeman 

• 
Mrs. Ann Eriksson, Director� 
Ohio Constitutional Revision Commission� 
41 South High Street� 
Columbus, Ohio 43215� 

COUNTY RECOMMENDATIONS 

• I will be on vacation at the time of your June 14th hearing and unable 
to testify •••• but we can unqualifiedly and enthusiastically endorse 
the Local Government Committee's recommendations for County Constitutional' 
changes, for : 

• 1. Classification of Counties .•••. for there is no way that 
one organizational structure can be adequate for Counties 
with 10,000 population, and 2 million population. 

• 
2. Local self-government for Counties .•.•. for most urban 

Counties, if not all Counties, now have the same problems 
that resulted in the grant of local self government to 
municipalities in 1912. 

• 

3. Simple majority vote on County charters .•.•• for the present 
language of the Constitution almost automatically insures 
defeat, and certainly a majority of the residents of a 
County ought to have the right to determine their own form 
of government. 

• 

4. The amendments proposed in Section 4, Article X, especially 
the right of a Board of County Commissioners to submit a 
charter .••••• for too often such charters are written by lay 
persons without regard to what is practical and what is 
acceptable. 

The Commission and Local Government Committee has produced a monumental 
vehicle for the improvement of County government in the 20th Century. 

• 

•� 
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STARK COUNTY COMMISSIONERS County Office Building 

Canton, Ohio 44702.Phone 454-5651 • 
BOARD OF COMMISSIONERS 

Norman W. Sponseller, Pres. 
Albert M. CreightonMay 31, 1973 
Robert D. Freeman Page 2 • 

COUNTY RECOMMENDATIONS 

• 
However, it is suggested that ample time be provided between� 
endorsement by the General Assembly and election day to permit� 
the usual slow moving forces interested in producing such changes,� 
to marshal their energies in behalf of these issues.� 

• 
WILLIAM KEEN� 
Stark County Administrator� 

• 
WK: fl 

• 

• 

• 

• 
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BOARD OF 

.COUNTY COMMISSIONERS 
FRANK R. POKORNY. PRES I DENT 

HUGH A. CORRIGAN 
SETH C. TAFT 

• 

AOllHI':SS ALL C/,lollolliNICATIONS TO THI': CLERK (W THE UOARll 

Q1ount~ of Q1u~a~oBa 
COUNTY ADMINISTRATION BUILDING 

1219 Ontario Street 
CLERK OF THE BOARDaIIeueland, @4in 44113 LOUISE M. MULOCK 

June 5, 1973 

Mrs. Ann M. Eriksson, Director 
Ohio Constitutional Revision Commission 

• 41 South High Street 
Columbus, Ohio 43215 

Dear Ann: 

• 
Thanks for your letter of May 18 inviting me to appear at the June 14 

hearin~ of the Commission. 1 presently plan to attend the hearing and would 
appreciate the opportunity to testify. Here are a few comments which I will 
prop08e to make, among others: 

1)� The Classification Proposal is excellent. 

•� 2) The new Section 5 granting home rule to counties is very good.� 
I would only suggest that there be added after the word "enforce"� 

•� 

the words "or carry out". The reason for this is that it is not� 
clear that the county may spend its funds on public activities not� 
now authorized. I am not sure that "adopt and enforce" would ex�
tend to activities of the county government which are basically� 
the rendering of public services.� 

•� 

3) Although I concur heartily in your proposed amendment to Section 3� 
of Article 10 eliminating the special votes, I think this may pro�
duce significant opposition from municipalities and therefore I� 
would recommend that it not be placed on the ballot at the same� 
time as the other proposals.� 

4)� The amendments to Section 4 of Article 10 are excellent. I would 
suggest that in the first parenthetical clause following the words 
"legislative authority" the words "as used in this Sectionll be in
serted before the word "includes". The reason for this is to make 

• sure that when the words IIlegis1ative authorityll are used later in 
the Section the inclusion of the Board of County Commissioners is 
made certain. I am not sure this is so with your language. There 
is also considerable doubt in my mind that any public official 
should be barred from serving on a charter commission. One of the 
major reasons why our charter was not written in such a"way as to 

• 



Mrs. Ann M. Eriksson ••.• page 2 June 5, 1973 • 
be Buccessful in 1959, was that neither the Mayor nor any� 
Cleveland City Coucilman could serve on the Charter Commission.� 
I do believe that the presence of public officials renders the� • 
the likelehood of a feasible charter somewhat greater. 

I am not certain why in the third paragraph you have called for 
• vote by a majority of all the members elected to the Commission. 
If a perlon reaign. or dies and his vacancy i. filled, it i8 not 
clear to me that he can be counted among the favorable votel in the • 
vote on a charter. I would auggelt that the words "elected toll be 
deleted and the word "of" be inserted in their place. 

I am particularly glad to see the County Commissioners' authority 
to place a charter on the ballot. I am convinced that the two
year procedure is simply too long. The iron is hot and it is • 
cold by the time the charter is presented. 

If for any reason I am not able to get to the hearing, I hope you will 
piece the foregoing comments in the record. 

•Sincerely, 

5'-1.. lof� 
Seth Taft 
County Commissioner • 

ST:ga 

cc: Mr. Estel E. Sparlin • 

• 

• 

• 
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Statempnt of Estal E. Sparlin to Local Government Committee of 
the Ohio Constitutional Revision Commis~ion, June 14, 1973 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

Rei County Government Proposals 

Thank you for giving me the opportunity to comMent on the pro
posals contained in your report of March 26, 1973. I am making this 
statement in the capacity of a private citizen. 

Introduction 

I congratulate you on the excellent statement of the impor
tance of the county in solving urban problems. Strensthening 
county government is indeed a necessary first step in the process. 

Classific8tion 

First, I wish to make it clear that I agree with the committee 
there is need for an amendment to the constitutton on county class
ification and that there are many advantages to be Fained from such 
a system. 

The Ohio supreme court's interpretation of the unifo~ity clause 
of the constitution has placed Ohio among the few states that re
quire complete uniformity with no classification of counties or 
municipalities, except the differentiation between villages and 
cities contained in the constitution itself. This straitjacket has 
handicapped us in solving important urban problems. 

However, there is great danger that we, in reacting to the short
comings of the present system, will swing the pendulum too far in 
the other dire~tion and find ourselves buried in the grave of class
iftcation run rampant. 

In my ,iud~ent, allowing more than one c1ap,sifir::ation, as pro
vided in your proposal, would do just that. 

May I illustrate the kinds of laws we can expect i P the system 
of more than one classification is allowed? 

"The counties of this state are hereby classified into the 
following classesl 1. All counties with a population of more than 
100,000; 2. All counties with a population of 50,000 to 99,999; 
3. All counties with a population of 45,000 to 49,999; 4. All 
counties with a population of less than 45,000. In counties OT 

Class 3, the board of county commissioners shall annually appro
priate at least $100, 000 for the purpose OT rnaintainim! a zoo." 

"The counties of this state are hpreby classified into the fol
lowing classes: 1. All counties with a population of more than 
1,000,000; 2. All counties with a population of 100,000 to 999,999; 
3. All counties with a population of 50,000 to 99,999; 4. All coun
ties with a population of less than 50,000. In counti~s of the 
first class, the board of county commissioners shall annually ap
proprlate at least $1,000,000 for the purpose of maintaining a 
county fair." 
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"The counties of this state are hereby classified into the fol
lowing classes. 1. All counties with an assessed valuation of 
more than $1,000,000,000; 2. All counties with an assessed valuation 
of $500,000,000 to $999,999,999, 3. All counties with an assessed 
valuation of $50,000,000 to $499,999,999; 4. All counties with less 
than $50,000,000 a~sessed valuation. In counties of the first class 
there is hereby created the office of hospital administrator and he 
shall be elected for a four year term in the same manner as other 
elected county officials." 

I would predict that in the course of a decade or two there 
would be at least 100 such laws on the books. 

The problem of classification should be appreached differently 
than in your proposal. 

I would sug~est the following as a substitute for the first 
paragraph of your proposed Section 11 

"The General Assembly shall provide by general law for the or
ganization and government of counties, and FOR SUCH PURPOSES MAY 
DIVIDE THE COUNTIES OF THE STATE INTO NO MORE THAN SIX CLASSES. 
EACH CLASS SHALL CONTAIN MORE THAN ONE COUNTY. THE ORGANIZATION 
AND POWERS OF EACH CLASS SHALL BE DEFINED BY GENERAL LAWS SO THAT 
ALL COUNTIES WITHIN THE SAME CLASS SHALL POSSESS THE SAME POWERS AND 
BE SUBJECT TO THE SAME RESTRICTIONS. A LAW APPLICABLE TO ANY COUN
TY SHALL APPLY TO ALL COUNTIES IN THE CLASS TO WHICH SUCH COUNTY 
BELONGS." 

My proposal for a single classification of six (I would accept 
seven or eight) would give us an adequately flexible system to al
low for the desired differentiation of types of counties and would 
clearly avoid the devastating swing of the pendulum to the other 
extreme of classification run rampant. 

The last two sentences would make it doubly clear there is to 
be no subclassification and I urge they be included. This recom
mendation is based not on theory but on nearly half-a-century of 
practical, and often bitter, experience. 

County Local Self-Government 

Your proposal for adding a new Section 5 to Article X glvlng 
counties substantially the same powers of local self-government as 
municipalities is excellent and I recommend it. I a~ree that there 
should be a provision relative to the conflict between such county 
powers and municipal powers. 

County Charters 

There is much in the proposed Section 4 that is good and should 
~ adopted. May I make some suggestions? 

In the first paragraph, I believe that the number of signatures 
required should be six per cent and not ten per cent. Ten per 
cent is an almost unsurmountable number and virtually eliminates 
the use of the initiative method to secure a charter commission. 
Six per cent would protect from vain attempts but would be attain
able by a serious group. 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 
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In Paragraph 2, I believe it would be a mistake to bar holders� 
of public office from membership on the commission. I am co~ni

zent of the argument that in some instances public officials become� 
members of charter commissions in order to scuttle progressive� 
chan~es. On the other hand, my experience is that public officials� 
are valuable members of charter commissions and contribute much to� 

•� 

an improved document. In addition, they are usually quite jnfluen~
 

tial once the charter is on the ballot and thus their sup~ort is� 
needed. In the last charter commission campaign in Cuyahoga Coun�
ty, the mayor and councilmen of Cleveland were prevented from be�
coming members of the county charter commission by provisions of� 
the city charter. In the campaign for the adoption of the charter,� 
the mayor of Cleveland was an important opponent. If he had been 
a member of the charter commission, a compromise would have been 
attained and he would have supported the charter. There is much 
evidence that the charter would have carried with his support.

• In the third paragraph, I would recommend that all of the 
language betTinning with the word "Amendments" in Line 7 and end
ing with the word "vote" in the fourth line on Page 12 be deleted 

•� 
and the following substituteda "The charter shall provide a� 
method for amendment." Charter commissions should have this flex�
ibility.� 

In the fourth paragraph, I recommend that the petition per 
cent be changed from ten to six. 

New Counties and County Boundaries 

• Any attempt to cons01idate counties is probably an empty gesture 
but your proposal is a ~ood one and I would recommend it. 

* * * 

• I wish to express my appreciation to you for the many hours 
you have spent on thj.s difficult task and also for giving me this 
opportunity to present my views. 

Respectfully submitted,

• 
Estal E. Sparlin 
10301 Lake Avenue 
Cleveland, Ohio 44102 

• 

• 
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League of Women Voters of Ohio 
65 South Fourth Street • 
Columbus, Ohio 43215 
614-463.. 1247 

STATEl~NT BEFORE Tim OHIO CONStITUTIONAL REVIGION COMl1ISSION 
Re3ardlng Arti<'.J.c ;~ .. County Government 

by Mrs. Richard M. Brownell 
June 14, 1973 

The League of Women Voters of Ohio SUpp01:ts revision of the Ohio Confltittlt;ion which 
will provide effective government responsive to the needs of the p~ople of Ohio. 
Our concern tod~y is Article X dealing with County Government. 'Ihe l.ea[r,\le has long 
felt that County Government needed to ho strengthened. We have·implp.~nt~d this 
atand through our suppor.t for county heme rule and for permissive legis13t1.on to 
achieve county reo~ganization. Many Ohio Lp.sgues have worked lccally fer reorgani
zation of their county gO'lernmf'!nts, either by home rule charter or D} em a~.te.r':1ai.:ive 

form of county government. There have been 21 attempts since 1934 to a~hieve 

reorganization of the eight largest counties in Ohio. Con~icp.rin8 that all of 
these attempts have failed, the League is very interested in the proposed changes 
before you. 

Th~ fir.st proposal for classification of counties is one that th~ League has not 
studied directly, but the intended purpose is certainly one of th~ A<;tl.VP. CO!.1cerns 
of the League. Classification ~,0\11d Itake pc::;sible an alternative erga~1i7at:'.cn for 
urban and rural counties. The League rccognizE'p' the r.hortcoming$ of Ot1l~ presl?nt 
county government strnctu!:e. A more fle):ible approach is needed in orrkr co de:::.l 
with the different functions performed by counties. The~e is some ~eb~te as to 
whether the General Assem1.>ly could under preeent constitutional provisJ.ons provi-1e 
for classification. U~ already have classification of counties fo::: the p'Jrpo<;e of 
oetting sa.laries of elected county officials. On the other hat~d there have been 
situations in which laws have been declared uncon9titutional becau~e a given luw 
has a~thor1zed a different proceGure in some counties from that authorized in 
others. Therefore, the l,e:!gue concu:,s tdth the Leeal Government CC\!IL."!)ittee's concern 

for removing doubt an~ we urge that this provision be adopted. Such an amP.nd~~nt 

would clarify the intent of the Constit~tion aud cert3inly if the pr~ple ~ppr~v~d 

the amendment it would indicate their desire th~t counties be classi~ied. We urge 
you to keep the propoaa1 in broad e~ough term~ that a vari~ty of appr~schcs to 
classification could be tdkP.n i.n thp. future. The d~t",.il:; of pro\'ioione for cl:-~3Gi

fication should be left to the General Assembly and the Constitution should contain 
only tbe fundamental pri~ciple. 

Tlw League supports in principle the second proposal before you concerning a new 
Section 5 to Article X. League members believe the Constitution should be changed 
to allow for maximum flexibility to permit state and local governm2nts to share 
power. This concept of impHed po·",ers provides for a flexible approach to the 
functions of coueties and thp.ir relationship to the state. This concept allows 
the county to do whatever is not prohibited by general law so long as it is in con
formity with the state COn3titution. Thus, unless prohibited expressly by general 
law, the county !!Y. act. Giving counties increased p~1ers might mean that r~quests 

for the formation of new special districts would taper off. The ability to act 
unless specifically deoi~d allows government to handle problems as they arise 
rather than walt for approval of the General Assembly. ' 

The League v-ould like to question, however, the use of the same wording as in 
S~ction 3 of Article XVIII. We understand that court decisions have clarified 
much of the wording, but it seems to us that perhaps now is the time to s~ggest a 
clearer wording. In addition the League urges careful consideration of the connty 
VB. municipal powers question. Conflicts in this area can hinder effective delivery 

3528� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 

• 

• 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

Statement to Ohio Constitutional Revision Commission (cont) 2 

of services in the county. We urge you to conGider Sections 4, S, and 6 of Article 
XVllI which give the municipalities exclusive rights in the area oE utilities. The 
delivery of services in the area of water, sewers, and electricity ha3 0e~o 8~d will 
be a problem in dealing with environmental and other regional pr0ble:ns. \~c hope 
you will be looking into these provisions and their implication to counties &D.d other 
units of government handling regiona 1 problems. A true shared pOTNerG Rpproech leav€Ei 
the stAte in the driver's seat, so to speak, he.'Jing full power to dE:tE::,:,nd.ne t-:'hat 
unit of government should provide each function and service. He urge you not to 
hamper this power with constitutional provisions that limit the state in its deter
minations. 

The League would also like to stress here that the key to any effort to provide ser
vices to the people is the power to execute these services and functions -- this 
involves the power of taxation. The matter of financing county governm~nt is imper
ative to the success of the government. We urge the Local Government Committee to 
look closely at the finance provisions which continue to hamper local governments. 

The League of t-:omen Voters favors the proposed ch:J.J:gcs in Section 3 of Article X. 
League members believe that the Ohio Constitution should continue to p~rmit the 
people to choose the form of their county government. To facilitate this in the 
counties our members favor replacement of the three and four way majority vote for 
adoption of a county charter with a simple majority. We consider these present 
majorities too restrictive and not in conformity with the one man-one vote principle, 

The League has no position on Section 4 of Article X dealing with the rewording of 
the procedures for a County Charter Commission. A number of our local Leagces have 
worked \olith County Charter Commission proposals, but since there has been no stat~
wide study of this we cannot comment on it. In general we favor clarification of. 
wording in the Constitution. Insofar as the changes proposed make our Constituti0~ 

structurally sound and clear, we favor the changes. ~~intaining a logical organi
zation and internal consistency is important in any constitutional provision. So~e 

members have questioned lowering the allowed minimum number of citizens serving on 
the Charter Commission. This might restrict citizen participation and responsivenoBc 
The League would also like to point out that this whole section could be handled in 
statutory lat~. The Conctitution would then merely state that the General Assem~ly 

may set up procedures for county charter commissions. 

Our members have not considered directly your final proposec ch~nge to Sc~ticn 30 
of Article II. We agree this ~tter is prop~rly in Article X as it deals with the 
creation of counties and changing of county lines. Our members feel the Ceneral 
Assembly should be empowered to set up procedures for combining local units of gov
ernment allowing the state as well as the people or local governments to initiate 
proposals. This proposed change would allow the legislature to initiate change~ in 
county boundary lines and would give the people the power to petition for a vote on 
these changes. Our members feel that citizens should be assured of the right to vote 
on any proposed change in governmental boundary lines without having to petition for 
the right to vote on them. We support your proposal that a simple majority vote in 
the affected areas be sufficient to approve changes. This is consistent with the 
one·mao·one vote principle and with the simple majority approval for adop~ion of a 
county home rule charter. 

The League of Women Voters of Ohio commends the Local Government Committee unrler 
its Chairwoman, Linda Orfirer, for moving ahead with consideration of constitutional 
reform. We appreciate the many hours of work that have gone into these proposals. 
Thank you for this opportunity to appear before you. 



BOARD OF MONTGOMERY COUNTY COMMISSIONERS 

Thomas A. Cloud� 
Robert E. Kline� 
Charles V. Simms� 
MONTGOMERY COUNTY ADMINISTRATION BUILDING 
COUNTY GOVERNMENT PLAZA 
THIRD AND ST. MARYS 
DAYTON, OHIO 4&402 

Telephone 225.4880 

June 15, 1973 

!'1r's. Arm M. Eriksson, Director 
Ohio Constitutional Revision Commission 
41 South High Street 
Coltnnbus, Ohio 43215 

Dear Mrs. Th'iksson: 

I regr-et very IInlch that I was unable to attend the public hearing 
conducted by the Ohio Constitutional Revision Corrrnission regarding the 
I'eJX>!'t of the lDcal Goverrurent Corrrnittee dated March 26, 1973. I was 
camnitted to a schedule in Montgomery County which did not pennit Ire 

sufficient time to arrive in Columbus during the scheduled time period 
of the hearing. 

Hooever, I have reviewed the report of the wcal Goverrunent 
Canmittee in detail, and would like to offer rry formal cornnents on the 
report. I would hope these comments would becoJre a part of the fonnal 
record of the Corrrnission. 

My JX>sition on this report is already well known to the weal 
Goverrunent Comnittee . As Cha.irm3.n of the Urban Counties Cormnittee of 
the County Comnissioners Association of Ohio (CCAO), and as a member of 
the Executive Committee of the CCAO, I have had a great deal of input 
over the past eighteen rronths into the activities of the local Govern
ment Comnittee. 

First, I would like to say that the wcal Goverrunent Corranittee 
is to be cornnended for the preparation of the Irost progressive, far
sighted, and at the same time, practical docl.Dll.ent concerning the 
nodernization of County Government in Ohio that I have ever reviewed. 
I enthusiastically sUPJX>rt the adoption of this report in its entirety 
by the Corrrnission. 

Most of Ohio's urban counties are quite aware of the problens of 
today's complex urban society, and as responsive local governments, are 
struggling to confront and solve these problems. Time and time again, 
these same counties have found thenselves shackled by the long outdated, 
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• rural oriented, 1851 legislation under which they must operate. We are 
long past the time when this legislation should have been updated. 

• 
I too, firmly believe that the future hope of local ~overnment in 

Ohio lies in the ability of Counties to respond to, and solve the problems 
of our corrrnunities. To be in a position to assume this responsibility 
however, County government must have the proper legislative tools with 
which to act. The adoption of the report of the wcal Government Committee 
by the Commission, the State L€gislature, and finally the electorate, 
would achieve this goal. 

• 

• 
The classification of counties is a legislative tool which would 

allow counties to solve the types of problems particular to their size 
or type of county, while at the same time, not forcing every county to 
act in the same ffi3J1J1er. This approach is strongly advocated by urban 
County Commissioners in Ohio. 

• 
'Ihe proposed revision to section 5 is perhaps the most important 

change proposed by the IDcal GoverJlJ'rent Corrmittee. Current legislation, 
allowing counties to do only those things specifically allowed by State 
Statute, is no longer workable if County goverJlJ'rent is to be responsive 
to the needs of its citizens. With the adoption of the proposed change 
to section 5, Boards of County Commissioners could act in any rranner not 
specifically prohibited by State Law. If Counties are to fully meet the 

• problerrs of an urbanized society, receipt of this power is extremely 
critical. 

• 
The proposed revisions to sections 3 and 4, dealing with the 

adoption of County Charters have been long advocated by the CCAO. Of 
3,347 counties in the United States, more than 10% have been able to 
oodernize their fonn of County Government. Not one of these, however, 
has been in the State of Ohio. One of the reasons for this is the 
nearly impossible task imposed upon Charter Commissions and Boards of 
County Comnissioners by the current County Charter legislation. The 
proposed changes would give the citizen a clearer definition of his 
choices, and a better chance at responsive county goverJlJ'rent.

• I would support the proposed section 6 revision regarding county 
boundaries, because it like the other proposals, would allrn county 
governments to structure themselves in such a manner as to best address 
the needs of the 1970's. This proposed new language is permissive in 
nature and should be adopted. 

• In conclusion, I firmly believe the Constitutional Revision 
Comnission, the State Legislature, and the people of the State of Ohio 
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have a great opportunity facing them at present. By the adoption of the 
changes proposed by the Local Government Corrmittee of the Ohio Constitu
tional Revision Corrmission, Ohio can take the IIOst dynamic step tCM1ar'Cl • 
the solution of problerrs of our urban areas that has been taken in 122 
years. A full realization of the problems of today' s urban county, and 
the courage to act forthrightly to correct them, can only result in the 
favorable adoption ot the March 26, 1973, report of the Local Government 
Carranittee. •

Yours truly, 

• 

TAClmks • 

• 

• 

• 

• 

• 
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•� 
STATElIENT RELATING TO COUNTY GOVERNliENT PROPOSALS� 

BEFORE THE OHIO CONSTITUTIONAL REVISION COllHISSION� 
BY EDHOND M. LOEWE, GOVERNl1ENTAL AFFAIRS SPECIALIST� 

REPRESENTING OHIO CHAi:IBER OF CorlHERCE, JUNE 14, 1973 

My name is Edmond ri. Loewe, Governmental Affairs Specialist of the Ohio 

• Chamber of Commerce. I appear here today as a representative of the Ohio 

Chamber of Commerce to give staff-level observations on the subject you are 

considering. While I serve as a member of the Ohio Commission on Local 

• 

• Government Services and am chairman of its subcommittee on county govern

ment, this statement is not intended in any way to reflect the views of 

that Commission. 

BUSINESS INTEREST IN LOCAL GOVEfu~1ENT 

Businessmen involved in the search for more effective ways to solve com

• munity problems frequently come up against the fact that the form and 

functions of some local government units lack the adaptability or flexi

bility for civic problem solving. The Ohio Chamber of Commerce, therefore, 

• is pleased that this Commission is exploring alternatives for improving 

municipal and county government and appreciates this opportunity to speak 

to the issue of constitutional reform as it relates to county government 

• in Ohio. 

• 
We have followed with great interest and have participated in the activity 

and deliberations of the Commission's Local Government Committee since its 

creation. Also, to help the business community better reflect on the work 

of this committee, as well as the efforts of the Ohio Commission on Local 

Government Services, the Chamber has been coordinating closely with a• 3533 
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•special local government committee of the Chamber of Commerce Executives 

of Ohio. On this chamber liaison group are 27 leading city chamber of 

commerce executives-- professionals who deal every day with the problems 

of cities, villages, townships, and counties and thus have a wealth of • 
experience in local government. 

STRENGTHS OF OHIO LOCAL GOVE~lENT • 
Before discussing the constitutional proposals under consideration, it 

would be appropriate to note some of the strengths of Ohio local govern

ment, as well as to identify what are commonly thought to be the basic • 
problems of Ohio county government. 

iiany� of the criteria to be found in a typical local government moderni • 
zation check list are either in use in Ohio today, or are available to 

local units subject only to voter or local legislative approval. Thus it is 

possible in Ohio to: • 
1.� Adopt optional or charter forms of government for counties� 

and municipalities.� 

2.� Authorize counties to assume more of the urban activities • 
that� can best be provided on a county-wide basis. 

3.� Transfer functions between municipalities and counties. 

4.� Use contractual agreements for the performance of certain • 
functions. 

S.� Establish voluntary associations of elected officials� 

(councils of governments).� • 
6.� Use extraterritorial development powers and regional planning� 

agencies to promote sound area-wide land use.� 

7.� Annex unincorporated areas to municipalities to avoid pro • 
liferation of governmental units. 
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PROBLEHS ASSOCIATED WITH COUNTY GOVERNHENT 

On� the other side of the ledger, several problems often associated with 

• county government can be identified as follows:� 

1. There is no single administrative head of the government.� 

2. The political power exercised by separately elected admin

• istrative officials makes any reorganization difficult. 

3.� The existence of several elected departrr.ent chiefs tends to 

diffuse responsibility.

•� 4. County commissioners have no real legislative powers. 

5.� The budget process is weak. 

•� 
6. Personnel administration cannot be centralized.� 

7.� Law enforcement is often diffused and overlapping. 

• 
8. The county is often mistakenly considered to be serving 

only citizens of the unincorporated areas. 

OPTIONS FOR COUNTY GOVERNHENT 

In� considering the future role of the urban county in Ohio, four options 

• stand out as possibilities: 

- Keep the same "Heak" statutory form no\~ in use in all 88 counties. 

- Provide a unit Hhich retains the same basic form and functions,

• but add "home-rule type" or self government powers to enable 

counties to do a more effective job. (Home-rule type powers give 

a county the ability to pass and enforce ordinances not in con

• fllct with state law.) 

- Create a strong reorganized governmental vehicle which would 

assume most if not all of the functions better performed on an 

• 

• area-wide basis. (Functional consolidation) 

- Establish the fra~ework under which all local government services 

would be performed on a county-wide basis by one unit as the 
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result of the consolidation of existing governmental juris

dictions. (Complete city-village-county consolidation) 

If the Commission decides that the future role of the county should be any • 
one of the latter three choices, then the general intent or thrust of the 

five proposed constitutional amendments before you are directly related 

to achieving these ends. • 
AMEND1'1ENTS PATTERNED AFTER UUNICIPAL GOVERNUENT 

While there may be an over-abundance of small villages and cities, and • 
insufficient coordination among neighboring ~unicipalities~ municipal 

government has established a comparatively good record in this state. 

Cities and villages have most of the tools necessary to operate effectively • 
and many municipalities have used these tools v7ell. It is, therefore, not 

surprising that practically all of the five constitutional amendments 

propose to give to Ohio counties many of the strengths and options that • 
now belong to municipalities. 

The county classification concept springs from the use·of two classes for •
municipalities-- cities (5~000 population and up) and villages (under 

5,000 population). 

The language for the county "home-rule type" pOl'7ers proposal is based on • 
the self-government powers given to non-charter municipalities in the� 

Ohio Constitution.� 

The amendment on county charters. requests the same procedure for charter� • 
adoption that city and village charters have-- a single majority vote 

regardless of the type of charter being considered (versus the present 

requirement of a majority vote each in the entire county, the largest • 
municipality, and the rest of the county for charters in counties over 

500,000 population which mandate the transfer of functions to the county). 

•3536 
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The proposal on county charter commissions clarifies the complicated 

procedures necessary to elect a charter commission and place a proposed 

• county charter before the electorate-- in much the same way city and 

village charters are processed. 

Finally, the county boundary change proposal provides a procedure for 

• changing boundary lines without necessarily having the electorate con

sider each proposal-- in a manner similar to the method used in annex

ation of unincorporated areas to municipalities.

• 
OBSERVATIONS ON PROPOSED AMENDMENTS 

Some observations about the general merits of the five amendments may be 

• appropriate to your discussions. 

• 
If the Ohio electorate were to approve a classification amendment, the 

General Assembly might viel" the vote as a mandate to create nel" county 

governmental structures, especially for Ohio's highly populated metro

politan counties. On the other hand, because this proposal is not self

•� implementing, the General Assembly could well delay action for a long time.� 

As an illustration, the constitutional amendment permitting alternative 

forms of county government was adopted by the voters in 1933, but the 

• General Assembly waited until 1961 to provide a framelvork of alternative 

county forms. Another concern is that classification, if carried out to 

excess, could lead to unwarranted variation and complexity. 

• Perhaps the strongest potential help that counties could receive, short of 

a charter-- drafted and approved by local voters-- would be the "home-rule 

type" powers proposed by the county self-government amendment. Unlike the 

• classification proposal, this amendment would be self-executing and available 

for use by counties upon approval by the voters of the State. Parenthetically, 

it should be noted that this amendment would prohibit the levy of taxes
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except as authorized by the General Assembly. This is as it should be. • 
The unrestricted application of taxing powers on a local option basis, with 

costly administration and nighmarish compliance costs, is one 'irevision l
; 

that must certainly be avoided. • 
Although no Ohio county to date has adopted either a concurrent (weak) char

ter or an exclusive (strong) charter, there is considerable merit in at least • 
easing the multiple majority vote now required to approve an exclusive-type 

charter. ~fuile it may be unlikely that any exclusive-power charters will be 

drafted in the near future, this revision anticipates the long-term possi • 
bilities of the exercise of this option and avoidance of certain defeat of 

such charters at the polls, regardless of their possible merits. This amend

ment and the county boundary proposal are likely to be the most controversial • 
of the five, mainly because they involve the removal of voting power. 

There 1s one important concern relating to county charter home-rule powers •in general that must not be overlooked. The endoliment of a county government 

with home-rule powers, existing alongside similar home-rule powers of its 

cities and villages, must not be permitted in any way to add to the levels • 
of government that can exercise control over the licensing or other regula

tion of business, or the rate-making processes of public utility service. 

•The procedure used by a county-charter commission in preparing a charter and 

presenting it to the electorate is badly in need of clarification, such as 

is contemplated in the fourth of the amendments. The confusing experience 

of the Summit County charter commission is perhaps the best recent example of • 
why clearer language is needed in the Constitution. It is also appropriate 

for the amendment, as it does (1) to provide for the resubmission of a •defeated charter, (2) make possible the option of an "instant ll or petitioned 

charter, and (3) give county commissioners the ability to submit a charter 

of their choosing directly to the voters. 

3538 •
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OHIO CHAMBER OF COMMERCE 

• 
17 South High Street. Room 820 • Columbus, Ohio 43215 • Telephone: 614/228·4201 

July 19, 1973 
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Mr. Richard Carter, Chairman 
Ohio Constitutional Revision Commission 
41 South High Street 
Columbus, Ohio 43215 

Dear Mr. Carter: 

At the June 14 hearing of the Ohio Constitutional Revision Commission on 
county government, a spokesman for the Ohio Chamber appeared in general 
support of the recommendations of the OCRC Local Govermnent Committee. 

This consisted of oral testimony by Edmond M. Loewe, OCC Governmental 
Affairs Specialist, and a written organizational statement - both in the 
nature of staff commentaries. 

Since then, at the request of OCC President, Don W. Montgomery, the 
Chamber's Executive Committee was asked to review the pending recom
mendations and to provide initial organizational policy positions. Having 
done so, we are now in a position to present the following consensus views: 

RECOMMENDATION 1 - COUNTY CLASSIFICATION (ARTICLE 10). 
PERMIT THE CLASSIFICATION OF COUNTIES BY THE STATE 
LEGISLATURE IN ORDER TO PROVIDE DIFFERENT POWERS AND 
STRUCTURE FOR COUNTIES BASED ON THEIR POPULATION OR 
OTHER CRITERIA. 

Consensus approval, with the observation that the amendment 
language could permit excessive clas sification and that the 
number of classes should be limited to four or five. 

RECOMMENDATION 2 - COUNTY POWERS (ARTICLE 10). PRO
VIDE FOR "I-lOME RULE TYPE" On. "IMPLIED'I POWERS THUS 
GIVING COUNTIES FREEDOM TO ACT UNLESS PREVENTED 
SPECIFICALLY BY STATE LAW. HOWEVER, THE POWER TO 
TAX WOULD NOT BE INCLUDED. 

Consensus approval, with the proviso that the extension of 
home rule powers to counties not permit the exercise by both 

. municipalities and counties of the power to license or regu
late business or engage in the rate-determination processes 
of public utility service. 
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Mr. Richard Carter -2- July 19, 19'/3 • 
RECOMMENDATION 3 - COUNTY CHARTERS (ARTICLE 10).� 
REQUIRE THAT ALL COUNTY CHARTER ADOPTIONS WHETHER� 
FOR "STRONG OR WEAK" CHARTERS BE BY MAJORITY VOTE,� 
THUS ELIMINATING THE MULTIPLE MAJORITY STIPULATION� •FOR "EXCLUSIVE POWER" CHARTER PROPOSALS. 

Consensus approval, with the proviso that a majority vote� 
of 60% or 65% be required for the exclusive assumption of� 
powers by a county or for the termination of municipal� 
gove rnment.� • 

RECOMMENDATION 4 - COUNTY CHAB.TER COMMISSIONS� 
(ARTICLE 10). CLARIFY THE REQUIREMENTS FOR COUNTY� 
CHARTER COMMISSION OPERATION, AND PERMIT CHARTER� 
PREPARA TION BY THE PETITION METHOD AS WELL AS� 
DIRECTLY FROM THE BOARD OF COUNTY COMMISSIONERS.� • 

Consensus approval. 

RECOMMENDATION 5 - COUNTY BOUNDARIES (ARTICLE 2).� 
GIVE THE GENERAL ASSEMBLY THE POWER TO ALTER COUNTY� 
BOUNDARIES, CREATE NEW COUNTIES OR TO REDUCE THE� • 
NUMBER OF EXISTING COUNTIES WITHOUT A MANDATORY VOTE� 
BY COUNTY VOTERS. REFERENDUM CONSIDERATION BY� 
VOTERS WOULD STILL BE AVAILABLE ON AN OPTIONAL BASIS.� 

No position at present. • 
. Very_truly yours, 

VB···::;:----~,~~ • 
Exec ~ e Vice 

•cc • Mr. Don W. Montgomcry 

All Members, OCC� 
. Executive Committee� 

• 

• 
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Ohio Constitutional Revision Commission 
Local Government Committee Report, Part 1 
July 23, 1973 

• Local Government Conmittee 

Article X - Counties 

The Local Government Committee recommends to the Commission amendments to Article 
• X of the Constitution, dealing with counties. as follows: 

Section I - amend - county classification 

Section 5 - n~1 section - county powers 

• Section 3 - amend - county charters 

Section 4 - amend - county charter commissions 

• 
Section 6 - new section - county boundaries 

(Repeal section 30 of Article II) 

Introduction 

The Local Government Committee began its study by reviewing the constitutional 
provisions dealing l·1ith local government - primarily Article }:VIII, municipal corpor
ations; and Article X, counties - in order to learn what is (and is not) provided

• ip the Ohio Constitution regarding local government structure and powers. It then 
turned its attention to the various services which local governments do, or are ex
p~cted to, or are authorized to, or should, render to people, and to which units of 
government the state allocates functions or powers of various types. The committee 
considered whether the local government prOVisions of the Constitution hinder the 

•� 
operation of local government or of state government, and whether the Constitution� 
should be changed by adding provisions would improve governmental operations and� 
services to the people. 

• 
The committee concluded, as have many others, that many of today's problems, 

particularly in metropolitan areas, are not confined to the boundaries of existing 
political subdivisions. Air and water pollution, waste disposal, transportation, 
land use regulation, are often cited as examples of such problems. The multiplicity 
of subdivisions even within a single county and the overlapping of jurisdictions of 
special and general purpose units of government often make the solutions to these 
p~oblems difficult even if all appropriate units of government cooperate. 

• 
Some problems do not stop at county boundaries, and the committee held a series 

of public hearings to explore the idea of adding to the Constitution a provision for 
regional units of government. ~~ny experts addressed the committee at these hearings, 
held in Cincinnati, Columbus, and Cleveland. The hearings brought to light many 
problems of intergovernmental relations and support for the concept that most modern 
urban problems do not stop at political subdivision boundaries. The committee is not 

• yet ready, h~7ever, to recommend the regional approach as a proposed constitutional 
amendment. 

In the course of the hearings, and through consultation "'ith county officials 
and a review of the literature on county government, the committee concluded that 
strengthening county government in Ohio is a necessary first step toward solving 
many of the urban problems. Eight of the 14 Standard Metropolitan Statistical Areas• 3541 
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wholly in Ohio have GO% or more of their population entirely in one county; three of 
these are single-county S~~As. Outside the cities. many problems exist, especially • 
in the urban counties. ~mich no one is solving, and which lend themselves to county 
.0lutioDS 1f counties are given the necessary authority and tools. 

All 88 Ohio counties have the same type of governmental organization and the� 
same powers. since the powers they may exercise are only those specifically conferred� •. by the legislature and they are substantially the same for all counties. Counties 
could acquire a measure of self-government (while still performing state functions) 
and could reorganize themselves through the adoption of a county charter or an al
ternate form, but this has not happened. The committee is aware that not all Ohio 
counties are urbanized. and that not all desire or need to change their form of gov
ernment or acquire additional powers. and the committee's recommendations will not •force change on any county. 

One member of the cODlDittee has asserted that :lCounty government is the govern�
.ent of the future." The committee does not know whether this is so. but it has� 
concluded that the manner in which counties operate today in Ohio will never offer� 
.ny opportunity to test this statement. Therefore. the committee concluded that� •
~endment8 to the Constitution are needed in order to assist in the process of 
,trengthening county government so that it can demonstrate its ability. or lack of 
it. to deal with urban problems. 

The committee's proposals would strengthen county government by (a) permitting� 
~he General Assembly to classify counties for the purpose of establishing their or� •,anization and government; (b) grant counties powers of local self-government. sub
ject to certain limitations; (c) make strong county charters easier to adopt; (d) 
¢larify ambigu~ties in the provisions for the operation of county charter commissions 
and placing proposed charters on the ballot; and (e) relieve somewhat the present 
mstrictions on the General Assembly in changing county boundaries. •Robert Merriam. Chairman of the Advisory Commission on Intergovernmental Rela�
~ion•••ummarized the current emphasis on strong county government in the ACIR's� 
Jl'eport .IFor a More Perfect Union - County Reform" as follows:� 

The Critical Need for Strong Counties •
"Even if county government had not existed in the Anglo-American structure. it� 

would have to be invented now." Such was the conclusion of the authoritative second� 
report of New Jersey's County and lfunicipal Government Study Commission. And this� 
must be the conclusion of more and more policy-makers - at all levels of government �
Who are grappling with the ever increasing need for an effective governmental mech�
aniSm below the State level and above the localities.� • 

For those who ponder this areawide need as it relates to counties. let me under�
score a few of the more obvious linkages:� 

- ~1hen we seek effective regional answers to urban service problems. we. in� 
effect. are seeking an effective county government in a majority of cases. since� • 
more than half of the Nation's standard metropolitan areas still are single county 
in scope. 

~ When we struggle with the imbalances that characterize recent urban growth 
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and especially the agonizing plight of rural areas suffering from outmigration, 
economic decline, and costly services, we squarely confront the burdensome agenda 
now troubling hundreds of our rural counties. 

- '~hen we see the helter-skelter consumption of valuable land on the urban 
periphery and the ineffectiveness of most land use controls and zoning, we see, in 
many instances a glaring weakness of many county governments. 

- t7hen we criticize the proliferation and the frequent lack of accountability 
of special districts in both urban and rural areas, we, in effect, are criticizing 
a shackle that Itmits all too many counties. . 

- t~hen we come to grips with the areawide implications of the various envir
onmental programs and proposals requiring our urgent attention, we will see a new 
role for many counties. 

- rfuen we weigh tWe pros and cons of new towns and rural growth centers, we 
~nd up assessing the capabilities of the counties affected, since these jurisdictions 
have a prime role in coping with many of the governmental needs of such communities 
and centers. 

- Finally, when we strive to reconcile bitter differences between the States 
and many of their larger municipalities, we strive for an effective intermediary 
force that can help arbitrate these destructive conflicts--hopefully, the counties. lI 

•� 
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Article X 

Section 1.� Organization and Government of Counties 

Present Constitution 

Section 1.� The General Assembly shall provide by general law for the organization 
and government of counties, and may provide by general law alternative 
forms of county government. No alternative form shall become operative 
in any county until submitted to the electors thereof and approved by a 
majority of those voting thereon under regulations provided by law. Mu
nicipalities and townships shall have authority, with the consent of the 
county, to transfer to the county any of their powers or to revoke the 
transfer of any such power, under regulations provided by general law, 
but the rights of initiative and referendum shall be secured to the 
people of such municipalities or townships in respect of every measure 
making or revoking such transfer, and to the people of such county in 
respect of every measure giving or withdrawing such consent. 

Committee Recommendation 

The committee recommends that Section I be amended to read as follows: 

Section 1. The General Assembly shall provide by general law for the organ
ization and government of counties,and FOR SUCH PURPOSES MAY CIASSIFY THE COUNTIES 
or THE STATE. EACH CIASSIFICATION SHALL BE FOR A PURPOSE AS SPECIFIED IN THE IAW 
~STABLISHING THE SAME AND SHALL BE ON nIE BASIS OF POPUIATION, OR ANY OTHER REASON
ABLE BASIS, RB!J,TED TO THE PURPOSE OF THE CLASSIFICATION. NO CIASSIFICATION SHALL 
CONTAIN MORB THAN FOUR CLASSES, AND EACH CLASS SHALL CONTAIN MORE THAN ONE COUNTY. 

THE ~NERAL !SSEMBLY may ALSO provide by general law alternative forms of 
county government. No alternative form shall become operative in any county until 
submitted to the electors thereof and approved by a majority of those voting thereon 
under regulations provided by law. 

Municipalities and townships shall have authority, with the consent of the 
county, to transfer to the county any of their powers or to revoke the transfer of 
any such power, under regulations provided by general law, but the rights of in
~tiative and referendum shall be secured to the people of such municipalities or 
townships in respect of every measure making or revoking such transfer, and to the 
people of such county in respect of every measure giving or Withdrawing such consent. 

Comment 

This proposed amendment would add to the existing power of the General Assembly 
to prOVide by general law for the organization and government of counties, the power 
also to classify counties for such purpose. This would enable the General Assembly, 
within specified limits, to recognize differences among counties in legislation re
lating to their organization and powers, by arranging counties into groups having 
common defined characteristics. 

Any number of classifications would be permitted, each one for a purpose spe
cified in the law by which the classification is made. The basis upon which counties 
would be assigned to the classes created by any classification would have to be 
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reasonably related ~o tho purpose of the classification. The language permitting 
the General Assembly to clasef..fy on the basis of population "or any other reasonable 
basis related .to the purpose of the classification. 'I is borrowed from Section 8.01 
of the Model State Constitution of the National Municipal League and is intended to 
give the General Assembly a high degree of flexibility in reaching solutions to 
county problems. As an example of the manner in which classification might be em
ployed by the General Assembly, the General Assembly might determine that not all 
counties need powers, or the same powers, to establish and operate systems of mass 
transportation, and that the differing needs of counties in this respect are related 
to the density of population and degree of urbanization of the various counties. 
The law establishing the classification for this purpose would, therefore, specify 
that the classification is for the purpose of defining the powers of counties rela
tive to mass transportation and would establish the criteria or characteristics by 
which each county is assigned to one of the classes thus established. The factors 
used for this purpose might include such things as population density and number of 
automobile registrations. Once the classification is established, the General As
sembly would continue to be required to provide by general law for the powers of 
counties relating to mass transportation, but such laws might relate to only one 
class, or differently to different classes. 

The first limitation on the General Assembly's authority is that ED single 
classification could consist of more than four classes. The term "classification" 
il uled to mean the entire group of eighty-eight counties as divided into classes 
for a specific purpose. Hithin anyone classification, all the counties of the state 
could be placed into not more than four classes. The second limitation is that each 
class must contain more than one county. These two limitations are intended to pre~ 

vent excessive classifica~ion and special legislation, which were the hallmarks of 
municipal legislation prior to the adoption of the home rule provisions of the Con
stitution in 1912. The committee feels that an unlimited authority to classify, 
which could result in legislative adoption of particular governmental or organiza
tional provisions for each of the 88 counties, is a burden the General Assembly 
should not be permitted to assume. 

The only other change in the section--adding "also" in the sentence permitting 
the General Assembly to provide alternative forms of county government--is intended 
to emphasize the committee's intention that the power to classify be in addition to 
the other powers in the section which the General Assembly possesses regarding county 
government. 

Why Amend the Const!tution? 

The Local Government Committee is aware of the fact that there is a division 
of opinion among legal authorities as to the power of the General Assembly, under 
present constitutional provisions, to classify counties. 

Section 26 of Article II of the Constitution provides that 'AII laws, of a 
seneral nature, shall have a uniform operation throughout the State ••• " and Sec
tion 1 of Article X presently requires the General Assembly to prOVide ':by general 
law" for the organization and government of counties. These provisions have been 
the basis for several Court opinions holding unconstitutional various legislative 
acts classifying counties for one purpose or another. At the same time, classifica
tion does exist in the statutes and has been upheld in other Court decisions. Uith
out attempting to analyze these decisions or to render judgment on any specific 
classification proposals, the committee, convinced that the General Assembly should 
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have this flexibility in dealing with county government and organization problems,� 
believes that a constitutional amendment is desirable to remove doubt.� 

, Advantages of Cla88ification 

"The day of uniformity in county government is as long gone as the day when� 
all counties were alike." (Alastair McArthur, director of the New County Center,� 
in an article in the April, 1971, issue of "Public I1anagement" published by the� 
International City Management Association)� 

All Ohio counties today have the same form of government, provided by law, 
which has not been altered in its basic format since counties were first organized, 
,County government, created as a geographical unit for the convenience of adminis
tering state policies, has assumed today, particularly in urban areas, many functions 
and provides many services which residents need and want, and which municipal cor
porations have long prOVided for their residents. However, boards of county com
missioners are neither executives, with sufficient authority to administer a large 
enterprise in an efficient manner, nor are they legislators, with the authority to 
enact legislation in order to carry out in a proper manner, for their own localities, 
even those functions which they are authorized by the General Assembly to provide. 

Urban county commissioners cite as an example of their lack of administrative 
.uthority the confused personnel situation in the large counties, which results in 
persons employed in various county departments having t~e same duties and the same 
qualifications and experience, but being paid different salaries and given different 
titles. With respect to legislative powers, county commissioners have none--they 
,ay do only what the legislature has specifically authorized them to do. Special 
legislation, which must be of uniform application in order to avoid being held un
constitutional, is required to enable an urban county to employ a county justice 
~oordinator, or to provide a parking garage under a new county building--things 
which rural counties neither need nor want, and which they may oppose in the legis
lature because they believe that an unnecessary burden i8 being placed on them. 

11hat will classification do? It will enable the legislature to prOVide a 
structure of government and powers to govern for some counties which differ from 
those prOVided for other counties. It should enable the legislature to tailor coun~ 

lovernment and organization to groups of counties as needs are made evident to the 
General Assembly. At the same time, counties which see no need for change need not 
~e changed. 

With the cooperation of the County Commissioners Association, a questionnaire 
~as sent to the board of county commissioners in all 88 counties, soliciting their 
opinions about classification. To date, 34 replies have been received, most of them 
indicating they were filled out on behalf of all three commissioners. Twenty-one 
favor classification, and 13 are opposed. All responses (5) from counties over 
150,000 in population (13) favor classification. There are 30 counties with popula
tions between 50,000 and 150,000; of the 11 responses from this group, 8 favor and 
3 oppose classification. Of the 10 responses from the remaining 45 counties, under 
50,000, 8 favor and 10 oppose classification. One comment indicated a reason which 
is often given a8 the reason smaller counties are opposed to classification--that 
it will be used as a device to confer monetary benefits on some counties and not on 
others. The committee believes, however, that any arbitrary action by the General 
Assembly would still be held to be unconstitutional. Any programs devised by the 
legislature to help solve county problems, and any benefits that accompany such 
programs, would still have to be related to the problem to be solved, and no county 
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• which met the qualifications could be denied the benefits of the program or distribu
tion. Indeed, the committee sees this 8S a further reason to permit classification 
on bases other than population. 

• 
County commissioners who favored classification, in fact, also tended to 

favor using criteria other than population alone. Five stated that only population 
should be used, but 16 indicated that other criteria might also be important. Sev

• 

eral criteria were suggested in the questionnaire--number of local units in the 
county, property valuation, area, location--and additional criteria were suggested 
by those responding. These included such things as: source of revenue, drainage 
areas, complexities of services provided, summer population, budget, urban and rural 
~opulation, size and poverty level of the core city, per capita income, tax effort, 
and "use the federal revenue sharing formula. II 

• 

At least 13 states classify counties for one or more purposes; some have 
,pecific constitutional prOVisions permitting classification and others apparently 
~o it without specific constitutional authorization. In addition, at least seven 
Itates permit special local legislation~-8omethingwhich the committee feels is un
desirable. The committee believes that its proposal, to permit classification but 
Within certain l~itation8, will avoid special legislation, and the vast amount of 
~e8islatlve time it consumes. 

• 
Some interest has been expressed in the idea of permitting counties to move 

from one class to another, depending on the county problems and uhat the classifica
tion is intended to accomplish. The committee believes that its proposal is flexib~e 

enough to permit the General Assembly to prOVide for such selection, if it wishes to 
do so. 

• 
The committee is aware that some of the advantages of classification could 

be secured by those counties which need them either by the adoption of a county 
charter or an alternative form of government. However> since no county has yet been 
successful in any attempts to do either of these, it is unrealistic to respond to 
the real needs of 

•� 

•� 

• 

• 

some counties in this fashion. 
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Article X 

Section 5. County Local Self-Government 

The committee recommends the adoption of a new Section 5 of Article X to 
read as follows: 

Section 5. COUNTIES MAY, EXCEPT AS LIMITED BY GENERAL LAH, ADOPT AND EN
FORCE UITHIN THEIR LIMITS ALL HEASURES FOR THE LOCAL SELF-GOVERNMENT OF THE COUNTY, 
INCWDING LOCAL POLICE, SANITARY, AND OTHER SIHILAR REGULATIONS, AS ARE NOT AT 
VARIANCE UIm THE GENERAL LAHS OR IN CONFLICT HITH THE EXERCISE BY ANY l1UNIClPAL 
CORPORATION OF ANY WNICI?AL POl'lER AUTHORIZED BY THIS ~ONSTITUTION; PROVIDED, THAT 
NO TAX SHALL BE LEVIED BY ANY COUNTY EXCEPT AS AUTHORIZED BY GENERAL LAlL 

Comment: 

This committee proposal would add a new section to Article X providing for the 
powers of all counties. It would put counties in substantially the same relation
ship to the state and to the General Assembly as that which now pertains to noncharter 
municipalities, except for the power to tax. The language of the section is adapted 
from Section 3 of Article XVIII, familiar to all students of local government in 
Ohio, which reads: 

Municipalities shall have authority to exercise all powers of 
local self-government and to adopt and enforce within their 
limits such local police, sanitary and other similar regulations, 
as are not in conflict with general laws. 

A series of Ohio Supreme Court decisions culminating in Leavers v. City of 
panton, I Ohio St. 2d 33 (1964) resulted in what may be regarded as an authoritative 
pronouncement by the Supreme Court concerning the powers of charter and noncharter 
municipalities and the differences between them. 

fny ordinance dealing with police regulations passed by either 
a charter or noncharter city, which is at a variance with state 
law, in invalid. Section 3, Article XVIII of the Ohio Constitution. 

An ordinance passed by a charter city, which is not a police regu
lation but ,~ich deals with local self-government, is valid and ef
fective even though it is at a variance with a state statute. 
State.:ex reI. Canada v. Phillips, supra. 

An ordinance passed by a noncharter city, which is not a police 
regulation but is concerned with local self-government regulation, 
is valid where there is no state statute at a variance with the 
ordinance. Perrysburg v. Ridm,ay, supna. 

An ordinance passed by a noncharter city, which is not a police 
regulation but is conce~ed with local self-government, is invalid 
where such ordinance is at variance with a state statute. ~ 

ex reI. Petit v. Hagner, supra. 
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The langueS8 of the proposed section would not make a distinction between 
measures providing for local self-government and police, sanitary and other similar 
regulations; rather, the latter provisions would be treated as being among the powers 
of local self-government of the county. This seems to be the result of the Leavers 
case as to noncharter municipalities. In addition to the limitations on this grant 
of powers to counties that measures adopted by the county must not be at variance 
with the general laws, this section would also provide that any such exercise of 
powers by the county may n~t conflict with the exercise by any municipal corporation 
of its powers under the constitution. 

Under this proposed section the General Assembly could also establish limits 
upon the exercise of the power conferred. As an example, the General Assembly could 
put all matters involving the incurrence of debt or the levying of taxes outside the 
ability of counties to act without expressly granted pm1ers. The language regarding 
taxes probably would not be necessary, but it is deemed desirable to include it to 
assure any who might question whether unlimited taxing powers were being conferred 
upon counties, that it is not. 

I The section, as drafted, would be self-executing, as is section 3 of Article 
XVIII. 

This section would have limited practical effect, at least initially. A county 
having the powers granted by the section would have freedom to act with respect to 
any matter of local self-government in those areas where the General !.ssembly has 
not already provided for the matter. The General Assembly has, of course, legislated 
with respect to a great many matters involving counties, but this section would 
~liminate the necessity for counties to request legislation from the General Assembly 
as to those cases where the statutes are silent. The section would not substantially 
affect the relationship be~~een counties and municipalities now existing, except 

that it might permit counties more easily to be able to enter into agreements with 
municipalities in those areas where specific &tatutory authority cannot be found. 
Repeal or substantial revision of many existing statutes relating to counties by the 
General Assembly would give counties greater freedom of action and since county of
ficials complain that many of the existing statutes are greatly outmoded, the com
mittee believes this section would hasten the process of legislative review of county 
law. 

Why Amend the Constitution? 

As is the case with classification, there is the possibility that the legisla
ture could presently confer upon counties the powers provided for in this section. 
Indeed, there is even more reason to believe this would be possible for powers than 
for classification since a conferral of similar powers upon counties which might 
adopt an alternative form of government has been upheld by the Ohio Supreme Court 
against a challenge that it was an unlawful delegation of legislation power (Blacker 
v. Uiethe, 16 O.S. 2nd 65, 1968). That language of that statute (County commission
ers may 'by ordinance or resolution make any rule, or act in any matter not specifi
cally prohibited by general la~1 • • .,:1 Division (11) of Section 302.13 of the Re
vised Code) was not selected by the committee because its meaning is not as clear 
as that of Section 3 of Article XVIII, and it appears, on the surface, to be consid
erably more limited. No county has been able to take advantage of that provision, 
however, since no county has adopted an alternative form of government. During the 
109th General Assembly, H.B. 435 would have conferred upon all counties powers of 
local self-government similar to those being proposed in this section, but the bill 
did not pass. 
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The ·'C:.OtDI'l1ittee has been convinced, in its study of local government and particu
larly the limitations placed upon counties •.thet conferral of limited ::home rule:: 
powers on counties is not only desirable but is necessary in order to meet the in
creasingly complex problems of urbanization. It will give counties which need to 
act, the power to act; it will not force programs and burdens on counties which do 
not need them. Therefore, in spite of the apparent ability of the General Assembly 
to do by law what this section proposes, the committee believes it Unportant enough 
to propose a constitutional amendment. 

The Need for County Powers of Local Self-Government 

The often-quoted but little-implemented report on liThe Reorganization of County 
Government in Ohio" by the Governor's Commission on County Government submitted in 
1934 states, under its recommendations dealing with the Board of County Commissioners: 

Considerable ordinance-making power is needed as to 
unincorporated territory to permit the regulation of 
amusement places, nuisance industriesi_ etc •• and to 
meet other problems involving local legislation. 

That commission noted Ohio's increasing urbanization, and the difficulties 
counties had dealing with the problems caused by ur~anization under the restrictive 
and outmoded county laws. These problems have increased substantially since 1934. 

Counties are today, and have been since the beginning of statehood, creatures 
of the state--state agencies, designed originally to carry out essentially state 
functions in designated geographical areas. As a result of this legal theory of 
what a county is, the legal theory of what a county may do follows: that a county 
may do only th;Se things specifically provided by the General Assembly. and those 
necessarily required to carry out the mandated duties. 

Such limitations mean that counties have no ability to meet new situations. 
Each county needs to provide services, to regulate activities for the benefit of the 
citizens, and to provide for the better administration of government can be met only 
by legislation enacted by the General Lssembly. One county official. urling support 
of H.B. 435, listed a number of county needs which cannot be dealt with by county 
officials because of statutory silence. They included: placing delinquent water 
bills as a lien against property. street lighting of county roads, removing obstruc
tions to good site distance at intersections, hiring a financial consultant, estab
lishing moving and razing regulating. requiring sanitary s~~er connections. sign 
control, etc. Other commentators on this subject have noted that counties cannot 
adopt a fire prevention or a housing code and, if there is not adequate state legis
lation in these areas, residents may be denied essential protections. 

The committee believes that the proposed section will help counties meet 
present-day problems without diminishing municipal powers. 
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Article X 

The committee recommends that Section 3 be amended to read as follows: 

Section 3. The people of any county may frame and adopt or amend a charter 
as provided in this article but the risht of the initiative and referendum is re
served to the people of each county on all matters which such county may now or 
hereafter be authorized to control by legislative action. Every such charter shall 
provide the form of government of the county and shall determine which of its offi
cers shall be elected and the manner of their election. It shall provide for the 
exercise of all powers vested in, and the performance of all duties imposed upon 
counties and county officers by law. Any such charter may provide for the concurrent 

.or exclusive exercise by the county. in all or in p~rt of its area, of all or of any� 

.designated powers vested by the constitution or laws of Ohio in municipalities; it� 
may provide for the organization of the county as a municipal corporation; and in� 
aft,-a~ek EITHER case it may provide for the succession by the county to the rights. 
properties, and obligations of municipalities and townships therein incident to the 
~nicipal power so vested in the county. and for the division of the county into 
districts for purposes of administration or of taxation or of both. Any charter 
pr amendment Whieh-alte~s-~fte-fe~m-aftd-eifiee8-ei-ee~ftty-teve~~eftt-e~-whieh-p~eviie8 
~ew-~he-exe~eiee-8y-~he-ee~ft~,-ei-pewer8-vea~e8-*ft-m.ftie*pal*t*e8-ey-the-eeftBtit~t*eft 
~r-i.we-ef-9k'eT-e~-8e'h1 shall become effective if approved by a majority of the 
,lectors voting thereon. Ift-e.ee-ei-eefti~~et-eetweeft-tke-exeweiee-ei-,ewe~e-~raft~ee 

bY-8~ek-eha~.er-afte-'ke-eKereiee-ef-pewe~e-hy-~ftiei,alit*es-e~-~ewfteht'ft;-traftte~ 
~y-tke-eoftatit.tieft-o~-8efteral-lawT-whetker-er-ftet-8~eh·~ewere-a~e-hetft~-e~ereieee

.t-tke-time-ei-the-a8eptioft-ei-'he-eha~ter;-the-exereise-oi-,ewe~-hy-the-m.ftie~paitty 

.r-.owft8hi,-ehail-p~evai~~--A-eha~ter-of-ameft8meftt-prov~ftift8-ier-tke-exel~etYe-e~e~. 
~'ee-ei-NMft'ei~ai-pewe~e-hy-the-e~ftt,-e~-~reYtftift~-ier-eke-~eeeeeteft-hy-tke-e~ftty 

'e-aa,-p~epert,-e~-ehi'~atieft-oi-aftY-mHftieipaiiey-or-tewftship-witke.t-the-coft8eftt-oi 

tke-le~ielattve-a.tkority-ei-8.ek-~ftieipality-er-tewftehi,-~haii-heeoMe-erieeeiYe 

~ftly-when-it-ehall-k8ve-eeen-approved-hy-a-majerity-ei-ehose-vetiftS-tkereen-~11-ift 
_ke-eo~ftty;-~21-ift-the-t.~seet-M.ftiei,ality;-t31-ift-the-ee.nt,-e.tetee-ef-e.ek••
~ietpality;-anft-~41-in-ee~ftties-kaYift8-a-~e~.iatioft~-ha8ed-~poft-the-lateet-precedift~ 

~fteral-deeeftftiai-eefte.eT-ei-§ge;999-er-lees;-in-eaeh-oi-a-Mafority-oi-tke-eembifte~ 

~etal-of-~ftieipalit'ee-aft~-tewaahipe-ift-the-ee.fteY-~ftot-inel~din~-within-afty-town

~h',-aft,-,a~t-ef-ite-a~ea-lyift!-withift·a-••ftieipatity.� 

Comment: 

This section presently provides for county charters, and for the powers which� 
counties may have if they adopt charters. Two kinds of county charters are provided� 
for: a ;lstrong l county charter, by which the county 'iould exercise nn.1Oicipal powers� 
to the exclusion of municipalities within the county or succeed to property or obli�
gations of municipalities or townships without their consent. and a 'weak' county� 
charter, which could provide for alteration of county government form or offices� 
and for the exercise of municipal powers concurrently 'lith, but not to the exclusion� 
of, the municipalities. The first requires approval by majorities in the county,� 
in the largest municipality, in the county outside the largest municipality, and, in� 
counties with a population of 500,000 or less, in a majority of the combined total� 
of municipalities and townships in the county.� 

35S1 



•� 
12..� 

The committee proposal, in essence, eliminates the distinctions between the two 
types of charters. It does this by eliminating the requirement for the "multiple 
majority" approval of the strong county charter; thus permitting the adoption of a 
county charter by a majority of the electors voting thereon. In addition, the pro· 
pOla1 would remove a provision attached to the ;'l'1eak:: county charter which resolves 
any conflict bettfeen the county, on the one hand, and municipalities or tOl1nships. 
on the other hand, in the exercise of powers, in favor of the municipalities or 
tatmships. The removal of this provision would also serve to remove a distinction 
bettfeen the two types of charters. 

The proposal retains the provision that any county charter must "provide for the 
exercise of all pmfers vested in, and the performance of all duties ~posed upon 
counties and county officers by law." The intention of this provision seems to be 
to make it clear that even counties having charters continue to be administrative 
arms of the state for purposes of carrying out certain functions throughout the 
state. llhile, therefore, a county could by charter change its form of government 
and expand the powers which it may exercise and be less inhibited by statutory pro
visions in the manner of the exercise of those powers, those duties required by gen~ 

eral law of counties and county officers would still have to be carried out. 

The proposal retains the provision alloWing a county to provide by charter for 
the current or exclusive exercise by the county in all or part of its area, of all 
Qr of any designated powers vested by the constitution or laws of Ohio in municipal~ 

~ties, for the organization of the county as a municipal corporation and for the 
succession by the county to the rights, properties and obligations of municipalitie~ 

and town.hip. in the county incident to the municipal powers vested in the county. 
Since these provisions are optional, a county charter could provide for some, all or 
none of those powers, or the effect of a charter could be limited to changes in the 
form and existing powers of county government. The vote required for the adoption 
of any county charter would be the same regardless of the powers acquired. 

Home rule for counties in Ohio, which could be achieved through the adoption 
of a charter. has had a 100% failure rate. Voters have, in some instances, agreed 
to the idea of the drafting of a charter and elected a charter commission, only to 
reject the commission's work when completed. Analyses of charter failures are found 
in a number of publications. Among them are a study done for the Constitutional Re· 
vision Commission, ::Obstaclesto County Reorganization: Constitutional Aspectsll , 
prepared by the Institute of Governmental Research of the University of Cincinnati; 
a detailed analysis of the recent Summit County failure by John H. Bowden and Howard 
D. Hamilton entitled :lSome Notes on Metropolitics in Ohio:' in the Kent State Univer w 

sity book dPolitical Behavior and Public Issues in Ohioll 
; ;IConstitutional Problems 

of County llome Rule in Ohio, ,: by Earl L. Shoup on the 1949 volume of the Hestern 
Reserve 'Law Reviel'1; "llietropoHtan Government for Hetropolitan Cleveland, fl by Hatson 
and Romani in 5 Midwest Journal of Political Science, No.4 (November 1961); and an 
ACIR report entitled dFactors Affecting Voter Reactions to Governmental Reorganiza
tion in Hetropolitan Areas ll published in 1962. 

Several conclusions seem possible after studying the county charter efforts in 
Ohio: 

1. The :'multiple majorityll requirement for the strong county charter is an 
insurmountable obstacle. Several observers noted that it seems to have been designed 
deliberately to prevent the adoption of such charters. 
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2. n-e Supreme Court decision i:: HO\'11and v. Krause, 13C :). s. 455, "lhich held� 
8 proposed Cuyahoga County charter to be of the strong variety requiring the multi~
 

pIe majorities even though lt u1d not purport to permit the exercise of municipal� 
powers by the county to the exclusion of the municipalities (in fact, it denied such� 
an intention) was a crippling blow to county charter adoption efforts.� 

3. The removal of the multiple majority requirement 1;~ill not assure the adop�
tion of charters, since a majority of the county as a whole has not even been� 
achieved in most votes on charters.� 

Nonetheless, the committee urges the amendment of the section for the following� 
reasons:� 

1. By removing the multiple majority obstacle, charter commissions, which con
tinue to be elected by the people, can devote themselves entirely to a consideration� 

,of� the best kind of government for that particular county. The pros and cons of 
various type. of structure and pm~ers can be weighed with a consideration of accepta
bility to all the people of the county, without the added complication of finding 
solutions to problems which will be acceptable to a large number of small groups 
within the county. 

2. Permitting the people in one or a f~~ subdivisions, or the people in suburbia, 
to veto a charter which is adopted by a majority of all the people voting on the 
question in the county is minority rule. If the state constitution can be amended 
by a majority, surely a county charter should be adopted and amended by a majority. 
The committee also believes that, apart from the question of whether it is right to 
permit 8 minority to veto majority will in this case, it may also be unconstitutional 
to require various majorities to adopt a charter for a unit of government with gen~ 

eral governmental powers such as 8 county. The United States Supreme Court has he~d 

that :'equal protection of the laws" requires that one man's vote be given the same 
weight as another man's vote regardless of residence in elections of state legisla~ 

tors, United States representatives, county governing bodies, and other units of 
local government. No case has been found raising the precise question presented 
here--whether majorities in several jurisdictions can be required for the adoption 
of a charter which will apply to all. It is clear that such a requirement gives 
greater \-leight to the "no·1 votes in the smaller jurisdiction than to the1yes" votes 
in the larger. The New Mexico Supreme Court has found unconstitutional, under the 
one man-one vote rule. a provision in that state's Constitution which required a 
2/3 vote in each county in the state in order to adopt an amendment to the state 
constitution. Thus, slightly more than 1/3 of the voters in a single county could 
thwart the uill of a majority of the voters of the state, and of all the other 
counties. The court stated that, in one election, this made the vote of a voter 
in one county equal to 100 voters in another county. (State ex reI. Wilt v. State 
Canvassing Board, 78 N.M. 682, 437 ? 2d 143, 1968). 

The committee does not know, of course, whether the multiple majority require
ment would be held unconstitutional if challenged, but feels that there are sufficient 
reasons to recommend its removal without such absolute knowledge. 
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t.rticle X 

Section 4. County Charter Commission 

The committee recommends that Section 4 be amended to read as follows: 

Section 4. The legislative authority ef-afty-eftaY~e1l!'-eolla'Y'-el'l.HHICH INCWDES 
the board of county commislioner!l·of any e.he~ county may by a two-thirds vote of 
its members, or upon petition of lea SIX per cent of the electors of the county AS 
CERTUmD BY THE ELECTION AUTHORITIES OF THE COUNTY shall forthwith, by resolution 
submit to the electors of the county the questio'n, "Shall a county charter commis
sion be chosen?" The question shall be voted upon at the next general el'-pYimal'y 
election, occurring not sooner than a~K'Y NINETY-FIVE days thel'eaf'e~ AFTER CERTI
FICATION OF THE RESOWTION TO THE ELECTION AUTHORITIES. The ballot containing the 
question shall bear no party designation;~ Provision shall be made thereon for the 
election TO SUCH COMMISSION from the county at large ef-£U'eea-deetteYs-as-8lteh 
eelMlt.es'eft OF AN ODD NUMBER OF ELECTORS NOT LESS THAN SEVEN NOR HORE THAN FIFTEEN, 
AS PROVIDED IN SUCH RESOLUTION, if a majority of the electors voting on the question 
sh.ll have voted in the affirmative. 

Candidates for such commission shall be nominated by petition of one per cent 
of the electors of the county;~ whieh THE PETITION shall be filed with the election 
authorities not leiS than lel'ey SEVENTY-FIVE days prior to such election. Candidates 
shall be declared elected in the order of the number of votes received, beginning 
with the candidate receiving the largest number; but not more than ONE-HALF OF THE 
leveft candidates l'esi4ia8-ift ELECTED SHALL BE RESIDENTS OF the same city or village 
~.y-he-eleetea. NO MEMBER OF ANY SUCH COMMISSION SllALL HOLD OTHER PUBLIC OFFICE. 
THE LEGlSlJ'.TIVE AUTHORITY SHALL 11PPROPRlATE SUFFICIENT SUMS TO ENABLE THE CHARTER 
COMMISS ION TO PERFORM ITS DUTIES AND TO PAY ALL REASONABLE EXPENSES THEREOF. 

Wiehia-left-.ea'h!-afle~-~ee-e~eeeieft-alteh THE commission shall frame a charter 
for the county or amendments to the existing charter, and shall~ BY VOTE OF A MAJOR
tTY OF THE AUTHORIZED NmmER OF MmmERS OF THE COMMISSION~ submit tlie same to the 
electors of the county, to be voted upon at the general election eeeltY~ifts-~el-aoeft.Y 

lhaft-!ix~y-eays-al.e~-s~eh-!lt••issieft ~~ FOLLOWING THE ELECTION OF THE C~IISSION, 

THE COl':t1ISSION SHALL CERTIFY THE PROPOSED CHt.RTER OR Al-mNDMENTS TO THE ELECTION AU
THORITIES NOT LATER THAN SEVENTY-FIVE DAYS PRIOR TO SUCH ELECTION. Amendments to a 
county charter OR THE QUESTION OF THE REPEAL THEREOF may also be submitted to the 
electors of the county in the manner provided in this section for the submission of 
the question whether a charter commission shall be chosen; le-.e-ve'ea-ltpea-al-lhe 
fi~8e-sefteral-eieelieft-eee~rYift;-ftel-seefter-lhaa-8ix~y~eaY8-af.eY-lhei~-5~hmie8ieft•. 
The LEGISLATIVE authority OR CHARTER COMMISSION submitting any charter or amendment 
SHALL, NOT LATER THAN THmTY DAYS PRIOR TO THE ELECTION ON SUCH CHARTER OR AMENDMENT, 
mail or otherwise distribute a copy thereof to each of the electors of the county as 
far as may be reasonably possible, except THAT~ as prOVided BY LAW, NOTICE OF PROPOSED 
AMENDMENTS ~.Y BE GIVEN BY Nm~SPAPER ADVERTISING~ i~-5e.'ieft-a-ef-'his-A~.'eler-e~e.y 

A charter of amendment shall become effectlve if it shall have been approved by the 
majority of the electors voting thereon. It shall take effect on the thirtieth day 
after such approval unless another date be fixed therein. tfuen more than one amend
ment, l'1HtCH SHALL RELATE TO ONLY ONE SUBJECT BUT MAY AFFECT OR INCLUDE MORE THAN ONE 
SECTION OR PART OF A CHARTER~ is submitted at the same t1me~ they shall be so sub
mitted as to enable the electors to vote on each separately. In case of conflict 
between n~o OR HORE CHARTERS OF the provisions of two or more amendments aeepled 
SUBMITTED at the same, that CHARTER OR prOVision shall prevail which received the 
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•� highest affirmative vote. IF A CHfRTER OR MillNDMENT SUBMITTED BY A CHARTER COH}olIS�
SION IS NOT APPROVED BY THE ELECTORS OF THE COUNTYoI- THE CHARTER COMMISSION MAY RE�
SUBHIT THE SAME. IN ITS ORIGmAL FORM OR AS REVISED BY THE CHARTER COMMISSION. TO 
THE ELECTORS OF THE COUNTY AT THE NEXT SUCCEEDING GENERAL ELECTION OR AT ANY OTHER 
ELECTION HELD THROUGHOUT THE COUNTY PRIOR THERETO. IN THE HANNER PROVIDED FOR THE 
ORIGmAL SUBHISSION THEREOF. 

• THE LEGISLATIVE AUTHORITY OF ANY COUNTY MAY. BY A THO-THmDS VOTE OF ITS MEMBERS. 

• 

OR UPON PETITION OF SIX PER CENT OF THE ELECTORS OF THE COUNTY SHALL, FORTHHITH. BY 
RESOWTION SUBHlT TO THE ELECTORS OF THE COUNTY, IN THE l"lANNER PROVIDED IN TH IS SEC
TIoN FOR THE suBlonss ION OF THE QUESTION HHETHER A CHARTER COMHISS ION SHALL BE CHOSEN, 
THE QUESTION OF THE ADOPTION OF A CHARTER FRl\lmD BY THE LEGISLATIVE AUTIlORITY OR. 
IN THE CASE OF A ?ETITION, IN THE FOrJ1 ATTACHED TO SUCH PETI7ION, EXCEPT THAT NO 
CHARTER SHALL BE SO SUBMITTED AT IJ:rl ELECTION AT UHICH A CHARTER IS SUBNITTED BY A 
CHARTER COMHISSION. 

• 
LAUS HAY BE PASSED TO PROVIDE FOR THE ORGANIZi.TION ".ND PROCEDURES OF COUNTY 

CHARTER COMMISSIONS. INCLUDING THE FILLING OF ANY VACAlilCY UHICH MAY OCCUR. AND 
OTHERHISE TO FACILITATE THE OPERATION OF THIS SECTION. The basis upon ~l1hich the 
requi~ed numbers of petitioners in any case provided for in this Article shall be 
determined; shall be the total number of votes cast in the county for the office of 
Governor at the last preceding election therefor. The foregoing provisions of thi~ 

~"e!e SECTION shall be self-executing except as herein otherwise provided. 

• Comment 

• 

This section prOVides for th~ procedure for the election of county charter com
missions and for the framing and submission to the electors of proposed county 
charters and amendments. Some of the amendments proposed for this section are tech
nical in nature and intended to remedy existing defects or ambiguities, while others 
represent significant departures from, or additions to, the existing provisions. 
The proposed changes will be discussed, to the extent possible, in the order in 
which they occur. 

• 
1. The term "legislative authority" is defined to include a board of county 

commissioners. so that a single term may be used throughout t he section to refer 
to both bodies. 

• 

2. The number of signatures required on a petition to have the question of 
calling a county charter commission placed on the ballot, or to submit a proposed 
charter to the voters. is reduced from 10% to 6% of the electors. The committee 
believes that 10%, particularly in a very large county, is too great an obstacle and 
that 6~ is a sufficient number to prevent vain and frivolous attempts. yet would be 
attainable by a serious group of citizens. 

3. Responsibility for determining whether a petition has a sufficient number 
of valid signatures is transferred from the legislative authority or board of county 
commissioners, which has limited ability to perform this function, to the board of 

• elections, which has the facilities and personnel needed for this purpose. 

4. Since the constitution does not provide for primary elections, questions 
arise as to ~~hich election may be used for submission of questions under this sec
tion; ~.&.. primary elections are not held county-wide in odd-numbered years. The 
proposed amendments would limit all elections relating to county charters and 
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ImendaaElntg t:o general election$ .. 'hich are l-eld on the first Tue~rl"y ~:f.ter the 
first Monday of each November, except that a defeated charter or amendment could be 
resubmitted earlier than the next general election at any countywide election. 

5. The section presently does not specify the action required to be taken with 
respect to the board of elections to cause an election to be held on a proposed 
charter or amendment or the time by which it must be accomplished. The proposed 
amendment to the section would require certification of the resolution of the legis
lative authority to the board of elections not later than seventy-five days prior to 
the election. This is the period of time required for submission of proposed con
stitutional amendments and by statute for preparation of absentee ballots. The 
Secretary of State is presently urging the adoption, as far as possible, of a uniform 

seventy-five day deadline for submission of questions for elections. Other changes 
'are also proposed which will conform to the Secretary of State's request that addi
tional time is needed for ballot preparation and mailings to absent voters. 

6. Since the election of 15 members to a charter commission ordinarily results 
in a lengthy ballot because of the number of candidates, and since a commission of 
smaller size may suffice, the legislative authority would by resolution determine 
the number of members to be elected to the commission. This would be an odd number 
not less than seven nor more than fifteen. 

7. Because of the provision for the varying number of members of charter com
missions, the restriction a8 to the number of members who could be residents of the 
$ame city or village is changed to limit such number to not more than one-half of 
the members. 

8. The section presently is silent on the question whether membership on a 
founty charter commission constitutes the holding of a public office, but the Ohio 
'upreme Court in State. ex reI. Bricker v. Gessner, 129 Ohio St. 290 (1935) has help 
that such membership is a public office. As a result, those officers prohibited by 
the constitution, laws or municipal charters from holding other public office may 
not be members of e county charter commission. The operation of the prohibition is 
thus not uniform, since not all public officers are forbidden to hold other public 
office. The amendment makes the prohibition applicable to all persons holding other 
public office. It would not prohibit a person holding other public office from being 
a candidate for membership on the charter commission, but he would have to relinquish 
~he other office in order to qualify as a member of the commission. 

9. l~ile case law seems to establish clearly the obligation of the board of 
county commissioners to provide necessary funds for a charter commission to carry 
out its duties, this has proved in some cases to be a matter of controversy. A spe
cific requirement to this effect in the constitution would resolve any question con
cerning the existence of this duty to provide the means for carrying into effect the 
intention of the voters, expressed in the election, that the charter commission have 
the ability to perform its assigned function. 

10. Hith elimination of the provision for submission at a primary election of 
the question of the election of a charter commission, the need for the ten-month 
deadline no longer exists. The deadline for completion of the commission's work 
would not be related to the time when the proposed charter or amendments must be 
certified to the board of elections. 

11. No provision is presently made for the vote required by a charter commission 
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for the suh~i5aion of a proposed charter or amendm8nt. The propo8ed amendment to 
the section would require for th~.s purpose a majority of the total number of members 
authorized to be elected to the commission. which n~ffiber would remain constant even 
if the number of members on the commission were diminished by death, resignation or 
disqualification. 

12. The procedure by which the proposed charter or amendment is placed before 
~he voters is presently unclear. The amendment to the section provides for certifi
cation to the board of elections not less than seventy-five days before the election. 

13. This section presently makes no provision for the repeal of an existing 
charter. !~dition of such a provision would permit a return to the statutory f~rm 
of government, if desired by the electors of the county, or for the repeal of an 
existing charter and adoption of a ne'\'1 one or an alternative form of county govern-I .. 
ment at the same election. In the case of a repeal only, legislation by the General 
Assembly might be required to provide the procedure for reestablishment of the statu
tory form. 

14. Responsibility for giving notice of the election on the proposed charter 
or amendments is presently not entirely clear, nor is the time by which the mailing 
or distribution to be completed specified. The amendment provides that the authority 
(either legislative authority or charter commission) which is submitting the charter 
or amendment is to give notice thereof, and that such mailing or distribution must 
be accomplished not less than thirty days before the election, which is the deadline 
for the similar municipal charter provision of Article XVIII, Section 8. 

15. In the same manner as provided in the recent amendment to Article XVIII, 
S~ction 9 relating to amendments to municipal charters, the General Assembly could 
by law provide for notice of proposed county charter amendments to be given by news
p~per advertising. In the absence of such a law, the requirements as to mailing or 
other distribution would apply. 

16. The additional language as to what may constitute a single amendment is 
intended to reflect current case law on that subject as it relates to proposed con
stitutional amendments and to negate any inference that an amendment may relate to 
only a single section of a charter. 

17. Because of the later provision for direct submission of proposed charters 
by legislative authorities or by petition, the possibility ,~ould exist that more 
than one charter could be submitted at the same election. Should more than one of 
such proposed charters receive a majority vote, the one receiving the highest ma
jority would be adopted. 

10. Presently a charter commission has one, and only one, opportunity to sub
mit a proposed charter to the electors. This amendment would give the commission 
the opportunity to resubmit, or to revise and resubmit, the proposed charter at the 
following general election. In the case of a close vote initially or where the com
mission believes that it is able to identify the objectionable features of the pro
posed charter or other reasons for its defeat, a second opportunity to submit the 
proposed charter, without the election of a new charter commission and a b~o-year 

delay in resubmission, might be advantageous. 

IS. The election of a charter comm~ssion at a general election and tIle sub
mission of the proposed charter framed by it at the following general election 
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entatla considerable delay, and the electors have little or no control, in the elec
tion of the commission, over t:h~ type of Charter ~;~~:'ch the commission will )'l"7opose. 
This new provi&i~n wouid permit the direct submission to the electors of 8 ~roposed 

charter either by the county legislative authority or upon petition of six per cent 
of the electors. In order, however, to forestall the possibility of this power 
being used to frustrate or confuse the issue of a proposed charter framed by a 
charter commission elected by the people of the county, no charter proposed in this 
manner could be submitted at the same election at which 8 commission-proposed charter •is submitted. 

20. The authority of the General Assembly to provide by law for matters in
volVing the procedure for ado~tion of county charters is of limited and uncertain 
~xtent. This amendment would in general terms and, similar to the prOVision relating 
~o the initiative and referendum in Article II, Section 19, authorize the General •Assembly a8 necessary to facilitate the operation of the section. Procedures as to 
the printing, mailing, distribution or advertising of proposed charters and amend
ments is an example of the kind of provision which might be made by statute. Such 
power might avoid the need for constitutional amendments with respect to some unfore
seen problems as they arise in the future. •

21. County charter commissions presently have no authoritative or established 
procedures concerning such matters as the method of their organization, election of 
officers, rules of procedure, notice of meetings, filling of vacancies and other 
such matters. This amendment would allow the General Assembly to provide by statute 
for these procedural matters and for the filling of vacancies. Failure of the Gen
eral Assembly to act, however, would not preclude charter commissions to organize •and carry out their functions under rules adopted by themselves, as is presently 
the case. The General Assembly could also provide by statute for procedures and 
rules which a charter commission could adopt at its option. 

• 
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Article II 

~ect1on 30. Nm~ Counties and County Boundaries 

Section 30. No new county shall contain less than four hundred square miles of 
territory, nor. ahall any county be reduced below that amount; and all laws creating 
new counties, changing county lines, or removing county seats, shall, before taking 
effect, be submitted to the electors of the several counties to be affected thereby, 
at the next general election after the passage thereof, and be adopted by a majority 
of all the electors voting at such election, in each of said counties; but any county 
now or hereafter containing one hundred thousand inhabitants, may be divided, when
ever a majority of the voters, residing in each of the proposed divisions, shall 

1 approve of the law passed for that purpose; but, no to,m or city within the same, 
shall'mdivided, nor, shall either of the divisions contain less than Ulenty thousand 

'inhab i tants , 

Committee Recommendation 

The committee recommends repeal of this section in Article II and adoption of� 
8 new section 6 in Article X containing some of these provisions to read as follows:� 
(shown here as an amended section in order to show clearly what changes are being� 
proposed):� 

Section 6. No new county shall contain less than'four hundred square miles� 
of territory, nor, shall any county be reduced below that amount; and 81~-lawe ANY� 
LAW creating new counties, changing county lines, REDUCING THE Nill·mER OF COUNTIES~
 

or removing county seats, shall, U:>01'1 A PETITION SIGNED BY NOT LESS THAN SIX PER� 
CEN'l' OF THE ELECCDORS OF THE SEVERAL COUNTIES TO BE !'e.FFECTED THEREBY, BE SUBHITTED TO� 
THE ELECTORS OF SUCH COUNTIES FOR THEIR AP:?ROVAL OR REJECTION, IN THE HANNER PROVIDED� 
BY SECTIOl-lS lc AND Ig RELATIVE TO THE REFERENDUN HITH RESPECT TO Ll'J.JS ENACTED BY THE� 
GENERAL ASSmmLY OF.!RTICLE II OF THE £,ONSTlTUTION, EXCEPT THAT NOTICE OF SUCH ELEC
TION MAY BE GIVEN BY NEHSPAPER ADVERTISING IN THE MANNER PROVIDED BY LAH lteie1!'e� 
.akifts-efiee~;-~e-e~8Mie~ei-~e-~ke-eleeee~8-ei-t"e-aevera~-eo~ftttee-~e-8e-attee~ee 

tfte.e.y;-a,-eke-fteK~-~efteral-eleetieft-aiter-the-~aa88~e-ekereei,-afte-lte-aeeptee-hy 

a-ma;e.iey-oi-a~1-the-elee~ers-vetift~-at-8~eh-elee~~ea;-ia-eaeh-ef-eai6-ee~fttie8t 

••~-afty-ee~ft~Y-ftew-e~-herea£~er-eeataiftiftg-ofte-"~ftdre6-the~8afte-ifthaeitaat8;-M8Y-8e 

elv*eee,-whefteYe~-a-ma;erlty-ci-the-Yetere;-resieia~-*ft-eaeh-e£-the-~repe8ed-e*vi8*eaSj 

8hall-a~rreve-ei-the-~aw-~a88ee-£e~-th8t-p~rpe8e;-e~t;-ae-towft-er-eity-withia-the 
uamej-shall-ee-eivideej-aer,-ahall-either-o£-the-eivis!efte-eeftta*ft-le88-~haft-tweftty 

~he.aaa6-iftAa8!taata. 

Comment: 

The committee proposes moving this section from Article II to Article X because� 
it relates solely to counties, which is the subject matter of ~rticle X.� 

This proposed revision of Article II, Section 30 (as new Section 6 in Article� 
X) would bring about a basic procedural change with respect to the manner of provid�
ing for the creation of n~~ counties, changes in county lines or the removal of county� 
seats and would also add a provision specifically authorizing a reduction in the num�
ber of counties. It is arguable that the existing language of Article II, Section� 
30 providing for the creation of new counties and change of county lines authorizes� 
the consolidation of counties, but this is not clear and if the power to accomplish� 
that result is thought to be desirable, a constitutional amendment to that effect� 
would be advantageous,� 
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Under the existing section, no l~w pr~vidin~ for any of the matters referred 
to in the aection would become effective until submitted to the electors of each • 
county to be affected and the la~ must be approved by a majority of the electors 
voting separately in each county. 

Instead of providing for automatic referral of the law to the electors of 
the affected counties, the suggested amendment would subject all such laws to the 
same referendum requirements applicable to other laws, except that the referendum • 
would be held only in the affected counties and provision could be made by general 
law for giving notice of the election by n~1spaper advertising rather than by indi
vidual mailed notice as provided in Section 18 of Article II with respect to all 
other legislation. 

The committee believes that a simple majority in the entire area affected by 
such a la"1 should be sufficient for approvaL The same research conerning the "one
man, one-vote ll cases decided by the United States Supreme Court, as to the :'multiple 
majorities:! requirement of Article X, Section 3, indicates that a similar problem 
may exist with respect to the requirement in this section for separate majorities. 
Once the counties to be affected by the law have been determined, in any case where •one county is smaller than the other affected counties, the vote of each elector in 
the smaller county would be weighted more heavily than those of the electors in the 
larger counties, since the smaller county would, in effect, have a veto over the law. 
Asain, no case precisely on point'has been found, but indications are that the ex
isting provision might violate the federal constitution's equal protection clause. •The removal of the last portion of the section (about dividing a county with 
100,000 or more inhabitants) as well as the removal of the automatic referendum 
re~irement and the multiple majority requirement are vi~~ed by the committee as 
removing undesirable restrictions on the General Assembly's p~~er to design local 
units of government in accord with the needs of all the people of the state. The 
legislature is still restricted by the general conditions that no n~~ county shall •contain less than 400 square mile, nor shall any county be reduced below that amount. 
The people of the county still retain the right to act on a law changing county 
boundaries if they wish to exercise that right. 

• 

• 

• 
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THE OHIO MUNICIPAL LEAGUE 60 EAST BROAD STREET • COLUMBUS. OHIO 43215 • PHONE 221-4349 

•� 
October� 15, 1973 

• To: Ohio Constitutional Revision Commission 

From: John E. Gotherman, Chief Counsel, Ohio Municipal League 

Subject: Proposed Constitutional Amendments to Article X - Counties. 

• 

• 

This memorandum is based upon policy established by The Ohio Municipal Leagues 

Special Study Committee on Constitutional Revision. That committee is composed of 

mayors, city managers, finance officers, law directors and other officials of Ohio 

municipalities. Our comments are offered to the commission in the sincere hope 

that some changes will be made prior to recommendation to the General Assembly. 

4t� ?ection 1, Article X - Classification 

We offer no objection to classification of counties, primarily since it will not 

directly affect municipal government. We do wish to make it clear we feel classi

It� fications are unacceptable when applied to municipal government. We have generally 

found tile problems of cities, whether large or small, urban or rural are the same 

with the frequency of occurance and magnitude being the variable. Classifications 

•� can be abused. 

Section 3, Article X - Charters 

We find the proposed amendment to be an improvement and desirable to facilitate 

•� reforms in local government. 

Section 4, Article X - Charter Commissions 

We offer the following comments in this section. We object to allowing a lesser 

•� number than 15 members of the commission. We believe a lesser number will decrea$e 

MEMBER:� NATIONAL LEAGUE OF CITIES • OFFICIAL PUBLICATION: OHIO CITIES AND VILLAGES
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the chances of the commission being representative of the citizenry. With only 

seven members on a commission, a majority of only four can establish the desti.ny of 

county government. Fifteen should be retained as the membership. • 
We strongly object to prohibiting public officials from serving on county charter 

commissions. Mayors, county commissioners state legislators, etc., are the poli •
tical leaders of the community, are broadly representative of the people, and 

knowledgible about government and the processes to be r.ealt with in the charter. 

They should be eligible to serve on a charter commission and the constitution • 
should specifically permit public officials to be members of the charter commission. 

We also object to allowing the county commissioners and special interest groups (by 

petition) to place specific charters on the ballot. This would give every vested • 
interest the opportunity to offer a form of government that best serves their 

interest, but not necessarily in the public interest. The time for discussion 

would be limited to a campaign period. A period where paid advertisements and • 
slogans will be more important than a detailed discussion of the issues. A 

charter should be drafted only by the charter commission (or review commission) 

by a deliberate process where the citizenry will have adequate time in which to • 
discuss the issues. 

Rather than directing the General Assembly to provide for the procedures for and 

organization of the charter commission, we believe the constitution should • 
authorize the commission to adopt its own procedures and provide for its own 

organization. 

Section 5, Article X - County Local Self Government 

We believe this provision to be workable and hope that it will be approved as 

recommended by the local government committee. 

Section 6, Article X - County Boundaries - New Counties • 
No Comments. 
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Ohio Constitutional Revision Commission� 
Local Government Committee� 
November 26, 1973� 

• Municipal Corporation Boundaries 

•� 

The Ohio Constitution requires that "General laws shall be passed to provide� 
for the incorporation and government of cities and villages" (Article XVIII, sec�
tion 2,) and further prohibits the General Assembly from passing special acts con�
ferring corporate powers (Article XIII, section 1).� 

•� 

The General Assembly has carried out the constitutional mandate by providing� 
statutorily for the incorporation of municipal corporations as villages. There is� 
no provision for direct incorporation as a city, even though the population of the� 
territory proposing to incorporate is over 5,000; to become a city, the territory� 
mult first be a village and then proceed to city status by one of the methods pro�
vided by lal'?� 

Once incorporated, cities and Villages alike share in the home rule powers of 
local self-government, whatever those powers are, whether or not they adopt charters. 

•� There is no statutory provision for dissolution of a municipal corporation.� 

Ad1usting Municipal Boundaries 

•� 
Chapter 709. of the Revised Code provides three methods of adjusting the� 

boundaries of municipal corporations: annexation, merger, and detachment of terri�
tory. Annexation of territory to a municipal corporation may be accomplished either� 
by petition by the persons living in territory outside a municipal corporation who� 

•� 

wish to annex, and the consent of the municipality, or may be initiated by the mu�
nicipality but then requires an election in the entire township of which only part� 
may be proposed for annexation. The procedures for all three processes--annexation,� 
merger, and detachment of territory--are set forth in detail in the Code and are� 
not relevant for the purpose of discussing the constitutional implications of in�
voluntary boundary adjustment, 'since all are voluntary methods of changing boundar.ies.� 
That is, either the government or a majority of the people in the territory must 
consent to whatever is being done to change the boundary. 

• 
In a speech on "The Role of the States in the Urban Crisis" to the Midwest 

American Assembly in 1970, Larry Margolis, Executive Director of the Citizens Con
ference on State Legislatures', reviewed the problems of the City of St. Louis and 
St. Louis County. He noted that, although it was possible for the citizens in these 
two jurisdictions to act to merge the city and the county or to take other action 
to distribute the wealth, and therefore the taxing base, of the area more equi~ably, 

it appeared very unlikely, because of the various interests involved, that they

•� would do so. He then went on to say:� 

"The state legislature, however, could merge the county and the 
city; could redraw the boundaries of the city; and, more importantly, 
could do dozens of other things which you and I haven't even thought 
of yet."�

• The legislature in Indiana did merge Indianapolis and Marion County, creating� 
what is known as "Unigov" in that area. 

Without examining the validity of Mr. Margolis's assertion t~ith respect to the 
power of the Missouri legislature over the boundaries of the cities and counties in
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Missouri, it is appropriate to ~ftquire what the powers of the Ohio General Assembly 
might be. 

Involuntary Boundary Adjustment in Ohio 

l~at could the Ohio General Assembly do to dissolve existing municipal corpora
tions, or to provide for changing their boundaries without their consent, or with
out the consent of a township or any part of it? 

1. The General Assembly could confer greater powers of annexation on municipal 
corporations to permit them to take township territory without township consent, 
since townships do not have constitutional home rule potfers. 

2. The General Assembly could not, in Ohio, pass a special act redrawing mu�
nicipal boundaries. Two constitutional provisions would appear to prohibit such� 
special legislation--the provision of section I of Article XIII which prohibits 

special acts conferring corporate powers, and the uniformity prOVision of section 26 
of Article 11 which says that '~ll laws, of a general nature, shall have a uniform 
operation throughout the State •••" Although no cases are found directly on this 
point, since the General Assembly has not attempted to redraw municipal boundaries 
by special act, it has been held that annexation, not being a power of local self
government, is a law of a general nature which must be uniform. Therefore, it seems 
logical to conclude that other boundary adjustment laws must also be uniform, and 
not special. 

3. The most difficult problem, of course, is whether the General Assembly� 
could pass a law, general in nature and of uniform effect, which would enable mu�
nicipal boundary change. to take place against the wishes of the municipality or� 
the people.� 

Several states have created statewide boundary commissions, charged, variously,� 
with the duty to review boundary change proposals, or to initiate them, or to� 
"adjudicatee1 and make -decisions on boundary changes. Several states have, by law,� 
created boundary commissions 4t the local level--either county (California) or� 
metropolitan area (Oregon)--or authorized counties or other areawide local bodies� 
to create them.� 

Except in Alaska, however, state boundary commissions, whether statewide or� 
local in nature, cannot compel boundary changes against the wishes of the local� 
electorate of municipal corporations which have home rule powers. Some provision� 
exists for consent--by city council, by an automatic referendum, or by a petitioned� 
referendum. In Alaska, a state boundary commission is created by the Constitution� 

. (called a "local boundary commission" to indicate that it deals with local bound
aries, it is nevertheless, a state agency). The power of the Commission is to 
recommend changes to the legislature, which changes take eff_ct unless vetoed by 
the legislature. A copy of the Alaska proVision is attached. 

A boundary commission created by the General Assembly in Ohio could go fa~ 
toward establishing policies and implementing urban growth and development plaaning 
by acting as a review agency for local boundary changes, halting boundary changes 
by refusing to approve them, and even initiating proposals for change. It cou~d 
also, undoubtedly, be empowered by the General Assembly to effect changes except where 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 
incorporated municipalities with home rule powers are involved. However, it might 
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• 
ne seriously questioned whether dissolution, merger, or any boundary change could 
be forced on a municipal corporation in Ohio without some provision for consent. 

Constitutional Choices 

• 
If boundary changes in municipal corporations are viewed as necessary for 

better governance of metropolitan areas or for better provision of services to 
people, and if the voluntary provisions presently in effect in Ohio are not adequate, 
and if.there is serious doubt about the constitutionality of legislation which 
would provide a method of requiring such changes without local consent, several 
choices for constitutional change exist. 

•� 1. The Constitution might be amended to permit special acts relating to� 
local government boundaries.� 

•� 

2. The Constitution presently permits the adjustment of county boundaries by� 
the General Assembly (presumably by special act) but requires an automatic referendum� 
which must result in approval by a majority of the people voting in each county� 
involved. A similar provision could be written into the constitution for municipal� 
corporations.� 

•� 
3. Section 2 of Article XVIII could be amended to add to "incorporation" words� 

indicating boundary change such as "merger" or, specifically, "change of boundaries."� 
It might also be amended to provide for "dissolution" of municipal corporations.� 
Of course, just as incorporation and annexation must be provided for by general law,� 
under this language, it is presumed that dissolution or merger or boundary ch~nges
 

would also have to be provided for by general law. The creation of a boundary com
mission might be one method of so providing. Attached is the language of the 
Minnesota Constitution which suggests a way of expanding the provisions of seceion 
2 of Article XVIII. It should be kept in mind, however, that Minnesota does act 

• by special law in these matters--the Twin Cities Metropolitan Council, consisting 
of seven counties in Minnesota, is created by law which specifically names the 
counties and municipalities included. 

• 
4. A boundary commission prov1s10n similar to that of Alaska could be written 

into the Ohio Constitution, or the constitution could be amended to specifically 
permit the General Assembly to create such a commission. 

• 

• 
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Appendix 

Al.aka, Article X, section 12 • 
A local boundary commission or board shall be established by law in the� 

executive bran~h of the state government. The commission or board may con�
sider any proposed local government boundary change. It may present proposed� 
changes to the legislature during the first ten days of any regular session.� 
The change shall become effective forty-five days after presentation or at� 
the end of the session. whichever is earlier, unless disapproved by a reso� • 
lution concurred in by a majority of the members of each house. The commis�
sion or board, subject to law, may establish procedures whereby boundaries� 
may be adjusted by local action.� 

Minnesota, Article XI. section I • 
The legislature may provide by law for the creation, organization,� 

administration, consolidation, division and dissolution of local govern�
mental units and their functions, for the change of boundaries thereof,� 
for their officers, including qualifications for office, both elective� 
and appointive, and for the transfer of county seats. No county boundary� 
shall be changed or county seat transferred until approved by a majority� • 
of the voters of each county affected voting thereon. 

• 

• 

• 

• 

• 
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SUMMARY OUTL INE 

MUNICIPAL HOME RULE POWERS 

UNDER 

SECTIONS 2, 3 and 7 of ARTICLE XVIII 

• 

• 
PREPARED FOR THE LOCAL GOVERNMENT COMMITTEE. OHIO 

JANUARY, 1974 

.. 
CONSTITUTIONAL REVISION COMMISSION 

• 

• 

• 

• 
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I PURPOSE OF OUTLINE 

This summary is designed to provide a simplified outline of municipal home 

rule poWexB under sections 2, 3 and 7 of Article XVIII, Ohio Constitution. It 

concisely presents the meaning of those provisions as interpreted by the Courts 

at the time this outline was prepared. lVhile it may represent an oversimplification 

• since it does not engage in a discussion of the intricacies of issues not yet 

presented to the courts or the scholarly but highly theoretical rationale for 

those sections as intended by the drafters, it is an accurate description of the 

• existing law. This outline should be a useful took in the discussion of issues 

involving state-municipal relationships as well as a convenient reference for 

members of the Local Government Committee and others following its work. 

• 

• 

• 

• 

• 

• 
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2. 

A.� ~ovi81.()n& .of. Section 2. 

1.� Authorizes passage of general laws to provide for • 
a.� Incorporation of municipalities 

b.� Government of municipalities 

2.� Authorizes additional laws for municipalities • 
a.� Special plans of government (or additional laws) must be approved 

by a majority vote of people 

b.� General Assembly has provided the following optional plans (Chapter 
705. Revised Code): • 
1) City manager plan� 
2) Commission plan� 
3) Federal plan� 

B.� What is meant by IlGovernmentll of municipalities • 
1.� "Governmentll includes matters pertaining to the structure and organization� 

of municipal government, i.e. the form of government for non-charter� 
municipalities.� 

a.� Where a charter has been adopted under section 7, the provisions •of the charter control matters of structure and organization. 
(Fitzgerald v. Cleveland, 88 Ohio St. 338 - 1913). 

?.� IlGovernment includes matters pertaining to procedures for exercising� 
p~~ers of local self government by non-charter municipalities.� 
(Morris v. Roseman, 162 Ohio St. 447 - 1954)� • 
a.� t~ere a charter has been adopted under section 7, the provisions� 

of the charter control matters of procedure. (Morris v. Roseman,� 
162 Ohio St. 447 - 1954)� 

III� - SECTION 3, ARTICLE XVIII - POWERS • 
A.� Provisions of Section 3. - Authorizes municipalities to: 

1.� Exercise all powers of local self government, and 

2.� Adopt local police, sanitary and other similar regulations not in •
conflict with general laws. 

~.	 "Powerill of local self government. 1I 

1.� "Powers of local self government II relate to the internal affairs of� 
the municipality, i.e. matters purely of local concern� • 
a.� If the result of the exercise of the power affects only the 

municipality itself, with no extra-territorial effect, the subject 
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is clearly within the power of local self government. 

• b. If the result affects more than the municipality, it is not a 
"power of local self government" 

c.� Examples of matters not eurely of local concern where general 
laws upheld: 

4t (1)� Sewage control - (Bucyrus v. Department of Health, 120 Ohio St. 
426 - 1929) 

(2) Detachment� of territory - (Beachwood v. Board of Elections, 
167 Ohio St. 369 - 1958) 

• (3) Inter-city electrical transmission lines - (Cleveland Electric 
Illuminating Co. v. Painesville, 15 Ohio St. 2d 125 - 1968) 

d.� All powers of local self government is a dynamic concept as evidenced 
by the following excerpt from the opinion in State ex reI McElroy 

•� v. Akron, 173 Ohio St. 189, at 192:� 

"Due to our changing society, many things which were 
once considered a matter of purely local concern and subject 
strictly to local regulation, if any, have now become a 
matter of statewide concern, creating the necessity for 

•� statewide contro1. "� 

• 

e. The term "statewide concern" has been used to describe matters that 
are broader than the local concern of a municipality. In order for 
general laws to prevail over a municipal enactment it is not 
necessary for the specific matter to be of concern everywhere 
in Ohio, rather it need only to have a result that affects more 
than the municipality. (Beachwood v. Board of Elections, 167 
Ohio St. 369 - 1968) 

2.� Charter - Non-charter Distinction 

• a. The exercise of powers of local self-government by a Charter 
municipality is valid even if it is at variance with a 
statute. (Leavers v. Canton,� 1 Ohio st. 2d 33 - 1964) 

• 
b. The exercise of powers of local self-government by a Non-charter 

municipality is valid where there is no statute at variance with 
the local exercise of the power, but is invalid where the local 
exercise of a power of local self-government is at variance with 
a statute (Petit v. Wagner, 170 Ohio St. 297 - 1960; Leavers v. 
Canton, 1 Ohio St. 2d 33 - 1964) 

C.� Police Powers 

•� 1. ~bnicipalities (charter and non-charter) are granted authority to 
adopt police, sanitary and other stmilar regulations as are not 
in conflict with general laws. 
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2.� Therefore municipalities and the state exercise police powers 
concurrently, but the local exercise of a police power is invalid 
where it is in conflict with a general law. • 

3.� A conflict exists where: 

a.� The municipality permits or licenses that which the state prohibits, or 

b.� The state permits or licenses that which the municipality prohibits.� 
(Struthers v. Sokol, 108 Ohio St. 263-1923; Auxter v. Toledo,� •
173 Ohio St. 444-1962; Anderson v. Brown, 13 Ohio St. 2d 53-1968) 

4.� A conflict does not exist: 

a.� ~1here certain acts made unlawful by the municipality are not� 
covered by the general law. (Struthers v. Sokol, above)� • 

b.� Where certain acts are omitted in an ordinance but covered by the� 
general law. (Struthers v. Sokol, above)� 

c.� Because there is a difference in penalties, (Struthers v. Sokol,� 
above; Dayton v. Miller, 154 Ohio St. 500 - 1951; Toledo v. Best,� • 
172 Ohio St. 371 - 1961) except 

(1)� In a criminal offense - there is a conflict where there is a 
difference in the degree of the penalty - felony vs. misdemeanor. 

(Cleveland v. Betts, 168 Ohio St. 386-1958) • 
5.� Conflict vs. Pre-emption 

a.� Pre-emption of a regulatory field by the state is B2! an appropriate� 
doctrine in reviewing the validity of municipal police powers.� 
(Cleveland v. Raffa, 13 Ohio St. 2d 112 - 1963)� • 

b.� Pre-emption is limited to the subject matter of taxation in governing� 
the intergovernmental relationships of state and municipal government� 
in Ohio. (Cleveland v. Raffa, 13 Ohio St. 2d 112 - 1968; Zielonka v.� 
Carrel, 99 Ohio St. 220 - 1919; Haefner v. Youngstol~, 147 Ohio St.� 
58 - 1946; East Ohio Gas Co. v. Akron, 7 Ohio St. 2d 73 - 1966)� • 

6.� General laws must create the conflict. 

a.� Not all statutes pertaining to municipal police regulations create� 
a conflict. Only general laws can create a conflict.� 

•b.� An effort by the state to limit or prohibit the exercise of police� 
power by a municipality is not a general law, and does not invalidate� 
municipal use of police power due to conflict. --

c.� When the state exercises its police power by setting forth substantive 
regulations, a municipal exercise of police power in conflict with the • 
state exercise is invalid. 
(Youngstown v. Evans, 121 Ohio St. 342 - 1929; '~est Jefferson v. 
Robinson, 1 Ohio St. 2d 113 - 1965) 
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IV - SECTION 7, ARTICLE XVIII - CHARTERS 

•� A. Provisions of section 7. 

1.� Section 7 authorizes any municipality to adopt a charter. 

2.� T?is authorization is subject to or limited by section 3, in that: 

•� a. The powers dealt with must be "powers of local self-government."and 

b.� Police powers exercised by or under the charter must not conflict 
with general laws. 

•� B. Significant results of a charter on section 2 and 3 powers.� 

1.� Powers of local self-government are not subject to the variance concept 
applicable to noncharter municipalities, and the following powers of 
local self-government are not subject to control by the state: 

•� a. Structure and organization - i.e. form of government.� 
b.� Procedures used by the municipal corporation. 
c. Other substantive powers of local self government. 

2.� Charter municipalities gain no additional police powers - compared to 
non-charter municipalities - due to the adoption of a charter. 

• 3. The people, through the charter, may impose additional restrictions on 
the municipality's exercise of: 

a.� powers of local self-government 
b.� police powers 

• c. other powers not covered in this outline - such as the powers of 
taxation and debt. 

V - OTHER CONSTITlITIONAL PROVISIONS LlllITING POloJERS GRANTED TO 
MUNICIPALITmS BY SECTIONS 2, 3 AND 7, ARTICLE XVIII 

•� A. Tax and debt powers 

1.� Powers granted to municipalities under sections 2, 3 and 7 are limited 
by the power given to the General Assembly to restrict and regulate 
municipal tax and debt powers under section 6 of Article XIII, and 
section 13 of Article XVIII of the Constitution. 

• 2, Section 2, Article XII limits property taxing powers of state and 
political subdivisions to 1% of true value without a vote of the 
people, but allows additional levies: 

a.� under laws providing for voted levies, or 

•� b. when provided for by a municipal charter 

•� 
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B.� Laws for welfare of employees 

1.� Section 34, Article II provides that laws may be passed fixing and •regulating hours of labor, establishing a minimum wage, and providing 
for the welfare of employees. 

2.� A recent case upheld the validity of a statute creating a statewide� 
police and fire pension fund--based on section 34 of Article II.� 
(Bd. Trustees of Pension Fund v. Board of Trustees of Relief Fund,� •12 Ohio St. 2d 105 - 1967) 

3.� Hhether the rationale of the pension fund case is to be extended� 
beyond its limited facts, only time will tell.� 

C.� Courts • 
1.� lronicipalities have no power, by charter or othen~ise, to create courts� 

or appoint judges, since that power is vested in the General Assembly� 
by the Constitution - Article IV (Cherrington v. Hutsinpiller,� 
112 Ohio St. 468 - 1925)� •

2.� The General Assembly's power over courts includes the power to define� 
jurisdiction and to provide for its maintenance. (State ex reI Ramey� 
v. Davis, 119 Ohio St. 596 - 1929) 

3.� The General Assembly may limit the time in which an action may be� 
brought and such statutes of limitation prevail over conflicting� •municipal ordinances. (Akron v. Smith 14 Ohio St. 2d 247 0 1968) 

D.� Merit System 

1.� Section 10 of Article XV requires that appointments in the civil service� 
of cities be made according to merit and fitness.� • 

2.� Therefore a charter city may not eliminate civil service, but it is not� 
required to follow the st~tutes in defining a merit system that meets� 
the requirements of section 10, Article XV.� 

E.� Initiative and referendum • 
1.� Section If of Article II reserves the right of initiative and referendum� 

to the people of each municipality, to be exercised in the manner� 
provided by law.� 

a.� In the case of charter municipalities, "charter law" controls the • 
manner of exercise referred to in E.I, above. (Bramblette v. Yordy, 
24 Ohio St. 2d 147 - 1970 ) 

b.� In the case of Non-charter municipalities, "statutory law" controls 
the manner of exercise referred to in E.1., above. (Bramblette v. 
Yordy, above) • 
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•� 
c. lntere charter is silent as to initiative and referendum, the� 

"statutory law" controls the manner of exercise referred to in E.� 
1., above (Dubyak v. Kovach, 164 Ohio St. 247 - 1955)� 

2. A charter municipality may abolish its charter by initiative procedures. 
(Youngstown v. Craver, 127 Ohio St. 195 - 1933) 

F. Lending credit and state assumption of debt 

• 1. Section 5, Article VIII prohibits the state from assuming the debts of 
cities unless created to repel invasion, suppress insurrection, or 
defend the state in war. 

• 
2. Section 6, Article VIII prohibits loaning the credit of cities to 

private corporations. 

• 

• 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 
Local Government Committee 
March 5, 1914 

Tm-mships 

Constitutional Provisions 

The basic, and most important, constitutional reference to township government� 
in the Constitution in Section 2 of Article X which provides as follows:� 

The General Assembly shall provide by general law for the election of 
such township officers as may be necessary. The trustees of townships 
shall have such powers of local taxation. as may be prescribed1by law. 
No money shall be drawn from any township treasurY except by author
ity of law. 

This section was adopted in 1933, when Article X was rewritten to permit counties 
to adopt charters and to provide for alternative forms of county government. The 
township provision, although rewritten at that time and separated from the county 
provisions, has remained basically the same since Ohio's first constitution. It 
speaks only about the election of such to"mship officers "as may be necessary. II 
This contrasts with both the county and municipal corporation provisions of the 
constitution; the General Assembly is required to provide by general law "for the 
organization and government" of counties (Section 1 of Article X) and tt;> pass general 
laws to provide IIfor the incorporation and government of cities and villages" (Sec
tion 2 of Article XVIII). 

There are other references to townships and to township officers in the Consti
tution. Township officers are elected in the odd-numbered years (with municipal 
officials) and have even-numbered terms not exceeding 4 years (Article XVII, sections 
land 2). Section 7 of Article V, which requires direct primary elections for nom
inations for all elective state, district, county and municipal offices makes an 

"exception for township officers unless petitioned for by a majority of the electors 
of such township. The Elections and Suffrage Committee has studied these sections 
but is not proposing any changes in the provision relating to tm-mships. 

Section 1 of Article X permits townships, pursuant to general law, to transfer 
or revoke the transfer of any of their powers to the.county, with county consent. 
The right of initiative and referendum must be reserved to the people of the township 
with respect to such transfers. No statutes have been enacted implementing these 
provisions. Section 3 of Article X, which provides for the powers a county may acqUire 
with a county charter, presently resolves a conflict between county and, township powers 
in favor of the township; the Commission's recommendation on this section, hm~evever, 

would remove this provision. The recommendation would also remove other restrictions 
in the section having to do with the majorities required to adopt certain kinds of 
county charters, and would permit the adoption of a charter, regardless of what powers 
or property the county assumes, by a majority in the county. 

Just as townships do not acquire a form of government nor substantive powers from 
the Constitution, they do not acquire tax-levying power. Specifically, they are re
stricted by Section 2 of Article X to powers of local taxation as prescribed by law. 
They are subject to the 1% of true value property tax limit of Section 2 of Article 
XII and to the indirect debt limit of Sections 2 and 11 of Article XII, together with 
all other political entities which levy property taxes; the authority of the General 
Assembly to prescribe both taxing power and debt incurring pm~er for townships is 
clearly supreme. Townships share in the 50% of the income and estate taxes which is 
required to be returned to specified political subdivisions by Section 9 of Article 
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XII. The Commission has recommended that this provision be retained in the Consti
tution. 

Section 5 of Article VIII prohibits the state from assuming township (and other 
subdivision) debts. This section was studied by the Commission's Finance and Taxa
tion Committee, and the Commission report on State Debt recommends no change in 
this section. Section 6 of Article VIII presently prohibits the General Assembly 
from passing laws authorizing townships, among others, to raise money for, or lend 
its credit to, or become a stocld1older in any joint stock company, corporation, or 
association. The Commission recommendation would alter this section to permit any 
local governmental entity, pursuant to law, to engage in these activities. 

townships 8S places of residence are mentioned in Section 1 of Article V 
(residency for purpose of. voting) and section Ig of Article II (signer of initiative 
or referendum petition to indicate township of residence if he resides outside a 
municipality). They are governmental units to be used in forming Ohio House of 
Representative districts (Section 7 of Article XI). 

township Government 

to,~ships in Ohio were originally conceived of as administrative units of the 
county; they were created by the county and their officers appointed by the county 
officials. Early in Ohio's history, however, they became units of government inde
pendent of the county although they have always been creatures of the legislature, 
deriving neither governmental structure nor powers from the Constitution. 

Township officers have not changed since early in Ohio's statehood. three 
township trustees and one township clerk are elected at large by township electors. 
they are elected, two at a time, in the odd-numbered years, when municipal officials 
are elected. They have four-year terms. T~~nship trustees are viewed more as ad
ministrative officials than legislative, although legislation in recent years giving 
townships permissive power to perform certain functions places more policy-making 
decisions in their hands than had previously been the case. In rural areas, the 
main function of township trustees is township road maintenance; indeed, overall, 
slightly more than half of all township expenditures is for road functions. 

The Township IIProblem" 

~~st writers on metropolitan area problems agree that, as the population on 
the "fringes: l of the established urban centers increases, there is a need to increase 
the provision of urban-type services in those areas. ~~ny people in a small area 
have a need for governmental services which the same number of people spread out 
over a large area do not need. The best examples, perhaps, of these needs are water 
and the sanitary disposal of wastes. In a rural setting, wells and septic tanks may 
supply these basic needs of human beings. In an urban setting, both w~ter and 
sewers must be supplied by a central agency, most of the time by a government. 

In Ohio, people who do not live in a city or village live in a township (town
ships and municipal corporations are not mutually exclusive, but may be considered 
80 for the purpose of contrasting township and municipal government) •. If the setting 
is a rural one,. township government in Ohio may be able to supply most of the ne
cessary governmental services not being supplied by another government. If the 
setting is an urban one, however, townships do not have the authority ~o provide 
certain urban services such as water and sewer, noted above. 
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To say that township government cannot provide certain urban serVices to resi
dents is not, however, the same thing as saying that there is a gap in the ability 
of any government to provide these services. Both county government and municipal 
government can, and do in many instances, provide these services. 

The to~mship problem, therefore, with respect to the provision of services to 
residents, ~muld appear to be more a question of people's preferences than of a 
lack of legal ability to acquire the needed service. 

There are undoubtedly other problems of t~7nship government. One most frequently 
cited is that cities annex the most wealthy (property value) and highly populated 
portions of s township and leave the remainder of the township with a greatly reduced 
tax base. Hhile this is undoubtedly true, none of the reports found examine, in any 
specific instances, the actual effect of this reduction on the future of the tOlfllship. 
1£ the greatest concentrations of people are gone from the jurisdiction, there is 
obviously a Gr~p't;ly reduced need for the provision of township services. Townships 
receive money r~~ road maintenance from ~ehicle registration fees and from the gaso
line taxes, but these funds are distributed, in one case,. on the basis of mileage 
and, in the other, an equal amount to each t~fnship. Another township complaint is 
that cities engage in "corridor" annexation, leaving one portion of a township not 
adjacent to the remainder. 

There are about 1320 townships in Ohio, and people who wish to obtain additional 
powers or a different form of government, or both, for townships generally refer to 
"urban" tounships as most ~n need of more pOltlerS or more government. One solution 
often suggested for the urban townships is that they incorporate, and the response 
by townshi~ officials to that is that they cannot incorporate because they are 
within the three-mile limit of a municipal corporation, and municipal corporations 
can, in effect, veto any incorporation attempt within three miles of their boundaries. 
No studies uere found indicating how often this has happened. 

One problem which is apparent from reading the few studies that exist of Ohio 
townships is that there is no standard definition of an lIurban" township. Based on 
population alone, the following figures have been offered as a definition of an 
"urban" township: 5,000; 10,000; 15,000; 20,000; 25,000. According to the 1970 
ce~sus figures, there are 5 Ohio townships with populations over 35,000, and 104 
townships beb~een 5,000 and 35,000. However, population alone may not be a valid 
standard. Other measurements used to measure urbanization are: popufation density, 
property valuation, whether the township is within a Standard l~tropolitan Statis
tical Area, revenue and expenditure patterns, economic and ecological data, and 
similar matters. The number of urban townships is variously given at 109, 92, 50, 
and so forth. 

The most comprehensive study of Ohio townships which could be located is, un
fortunately, 10 years old and all data are, therefore, out of date. It is a Ph. D. 
dissertation by Stanley E. Dewey, written in 1964 at Ohio State University. It is 
entitled lithe Ohio Township as a Local Government Unit: A Study in Obsolesence and 
Adaptation. II The final chapter, "Conclusions and Recommendations" is attached. It 
is a good summary of the problems, even though the data may now be outdated. From 
this report, and from other sources, the following are the solutions to the township 
problem which are currently being discussed. 
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•� 
1.� AboliSh township government; counties would assume all functions or 

counties would assume functions for rural areas and urban areas would 
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be either incorporated or annexed to an adjacent municipal corporation. 

•� 2. Alter the 3-mile rule to permit urban townships, or urban areas, to 
incorporate. 

• 
3. Alter annexation laws to: (1) prohibit corridor annexation; (2) require 

the annexing city to take the entire township; (3) permit township offi
cials to appear at annexation hearings on behalf of the township; (4) 
require the city to provide city services to the annexed area within a 
fixed period of time after annexation; (5) other changes aimed at 
strengthening the township position vis-a-vis the municipal corporation. 

• 
4. Permit townships to adopt charters and confer the same basic home rule 

powers on townships with charters as on municipal corporations. 

5.� Confer on townships the power to do anything not prohibited by law. 

6.� Permit townships to levy an income tax; increase t~~ship power to 
incur debt. 

•� 7. Classify to~~ships and provide alternate forms of township government; 
or provide a different form of government for urban township$ than for 
nonurban tOl~ships; or confer certain p~lers on urban townsh~ps; or 
provide certain governmental structure, such as the authority to employ 
a t~inship manager, for urban to~mships.

•� 3. Provide a wide variety of individual powers for townships which they 
do not now possess. 

9.� Authority to consolidate township an~ villages within its li~its. 

•� In the current session of the General Assembly, several bills have been intro�
duced which would adopt one or more of the above proposals. H. B. 512 would give 
urban townships the pOtier to adopt charters and have lIany powers of local self
government uhich are not prohibited by general law. lI H. B. 513, whiclt has passed 
the� llouse and been reported favorably by the Senate Transportation and Local Gov
ernment Committee, would require urban townships to establish a civil service 

• system. H. B. 514 would allow a township with an area of not less than 2 square 
miles and a population of 25,000 to incorporate (presumably, without submitting the 
question to an adjacent municipality). H. B. 594 would do the same thing as H. B. 

• 
514. Other bills deal with specific powers--such as H. B. 522, which would permit 
a township. to require road crews to wear special wearing apparel. The Auditor of 
State has apparently ruled that, because specific autho~ity is not copferred by 
law, townships cannot require road crews to wear any special apparel. 

Constitutional Questions 

Of all the possible solutions to the various problems of people in townships, 
there are three concerning which it could be questioned whether the General Assembly

• has constitutional authority to adopt that solution. The three possible constitu
tional questions are: 

1. Classification of townships. As with counties, it might be questioned 
whether the General Assembly can classify tO~inships for the purposes of 
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providing governmental structure or powers or both. Section 26 of 
Article II provides :lAIl laws, of a general nature, shall have a unifoJ:l1l operation • 
throughout the State ••••" However, reasonable classification is permitted 
under this laneuage. The doubt about county classification was strengthened by 
the specific language of Section I of Article X which provides lithe General Assembly 
shall provide by general law for the organization and government of counties •••" 
which the Commission is now recommending be altered to permit limited classifica
tion. The doubt uas further strengthened by language in court decisions holding • 
certain acts of the General Assembly unconstitutional when classificatIon of 
counties was attempted so that only one county was in the class. 

Townships are classified in the code at the present time with respect to 
compensation paid to township trustees and the clerk (as, indeed, counties are 
classified for purposes of compensation for county officers). The tO~nlship classi • 
fication 1s not based on population, but on the size of the tm~8hip budget. 

2. It miGht be questioned whether or not the General Assembly can abolish 
townships, if it wanted to do so. However, the constitutional language relating 
to townships--uhich only requires the legislature to provide for the election of 
such township officers "as may be necessary"_-appears to give the General Assembly • 
considerably more latitude with respect to tounships than it has with respect to 
either counties or municipal corporations. 

3. ~le third possible question is whether the General Assembly can grant au
thority to t~fl1ships to adopt charters. Since the people, through the Constitution, 
have granted thiD p~ler to municipal corporations and to counties, is the power • 
therefor restricted to these two entities? There does not seem to be.a parallel 
in Ohio 1.'1 from lihich an answer to this question can be drawn. 

The Committee might consider the foll~ling alternates: 

•1. Amend the Constitution to make it clear that the General Assembly can do any or 
all of the above--classify, abolish, permit charters--to tO~nlships (even though the 
chances are reasonably good that it presently could do any of these). 

2. Amend the Constitution to deal directly with the problems of tOl~ship government 
and powers--abolish, prescribe a different or alternate forms of government, provide •for charters, grant powers. Considerably more study would be needed before speci
fic recommendations could be prep~red. 

• 

• 
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Ohio Constitutional Revision Commission 
Local Government Committee 
June 20, 1974 

• REPORT 

Article XII, Section 11� 
The Indirect Debt Limit� 

•� The Local Government Committee recommends the repeal of Section 11 of Article� 

•� 

XII and the enactment of a new section 6 in Article XII.� 

Present Section 11 of Article XII reads as follows:� 

Section 11. No bonded indebtedness of the state, or any political sub-divisions� 

thereof, shall be incurred or renewed. unless, in the legislation under which such 

indebtedness is incurred or reneued, provision is made for levying and collecting 

• annually by taxation an amount sufficient to pay the interest on said bonds, and to 

• 

provide a sinking fund for their final redemption at maturity. 

The committee recommends repeal of Section 11 and enactment of a new Section 6 as 

follows: 

• 

Section 6. SO LONG AS ANY BONDS OR NOTES HRICH ARE GENERAL OBLIGATIONS OF A 

POLITICAL SUBDIVISION ARE OU'rSTANDING, SUCH POLITICAL SUBDIVISION SHALL AT THE Tl}IjES 

REQUIRED MAKE PROVISIONS FOR THE TIMELY PAYMENT OF THE PRINCIPAL OF AND INTEREST ON 

SUCH BONDS AND NOTES BY PROVIDING FOR AND COLLECTING BY TAXATION OR BY ANY OTHER 

~mANS BY WHICH SUCH SUBDIVISION IS AUTHORIZED BY TRIS £ONSTITUTION OR BY LAW TO 

•� OBTAIN MONEYS FOR SUCH PURPOSES AND BY APPROPRIATING SUFFICIENT AMOUNTS FOR SUCH� 

• 

PUIlPOSE. IF AT ANY TIME THE OFFICERS OR OTHER AUTHORITY OF THE SUBDIVISION HAVING 

mSPONSIBILITY FOR MAKING SUCH PROVISIONS FOR THE TIMELY PAYMENT OF PRINCIPAL AND 

INTEREST FAIL TO DO SO. THE TREASURER OR OTHER OFFICER HAVING CHARGE OF THE RECEIPI' 

OF K>NEYS OF THE SUBDIVISION SHALL SET ASIDE FROM LAHFULLY AVAILABLE K>NEYS OF THE 

• 
SUBDIVISION. INCWDING THOSE FmST RECEIVED THEREAFTER. SUFFICIENT AMOU~rrS FOR SUCH 

PAYMENT AND SHALL APPLY SUCH l.()NEYS THERETO. THIS SECTION AND §.ECTION2 OF gtTICLE 

XII OF THIS £,ONSTITUTION DO NOT DmECTLY OR INDIRECTLY LU'llT THE AmUNT OF GENERAL 

OBLIGATION DEBT toJ'HICH MAY BE UlCURRED BY A POLITICAL SUBDIVISION BUT THE GENERAL 

•� ASSEMBLY MAY. BY LAW, PROVIDE FOR LnnTATIONS ON SUCH Al1OUNTS. THIS SECTION DOES� 

3581. 



- - -

• 
2. 

NOT AUTHORIZE THE LEVY OF ANY AD VALOREM PROPERTY TAX OTHER THAN AS AUTHORIZED OR •
~ItR)lITTED BY SICTlON 2 or ARTICU XII OF THIS CONSTITUTION. 

Hi.tREY of Section 11 

Section 11 was added to Article XII, the Taxation Article, as a result of the •
proposals of the 1912 Convention. It prohibits bonded indebtedness from being in

curred or renewed by the state or any political subdivision unless the legislation 

provides for levying and collecting, annually, by taxation an amount sufficient to • 
pay the interest and to provide a sinking fund for the re4emption of the bonds at 

maturity. 

As interpreted by the Ohio Supreme Court, when read in conjunction with Section •
2 of Article XII which prohibits levying ad valorem property taxes in excess of one 

per cent of the value of the property without a vote of the people in the taxing 

district, Section 11 constitutes a limit on the amount of general obligation debt •
which may be incurred. The Court held, in Portsmouth v. Kountz, 12S Ohio St. 272 

(1935), that the amount required to meet the payments on general obligation debt 

must be computed within the one per cent (statutory IO-mill) limit even though the • 
debtor anticipated that revenues other than those received from property taxation 

lIould be sufficient to meet the bond payments. lioreover, the outstanding unvoted 

indebtedness of all overlapping political subdivisions must be included in comput • 
ins whether the proposed bond issue will fall l·7ithin thelilO-mill" limit. The gI2 

convention debates, of course, do not indicate that this was the anticipated effect 

of the section--for one thing, the Constitution did not contain a property millage • 
tax limitation and the Convention rejected a proposal to insert one in the Consti

t\.~tion; for another the Smith ;:one per cent" la,'1, in effect at the time, excluded 

millage necessary to meet payments to sinking funds and interest on bonds. Thus, • 
it was clearly anticipated by the delegates that the taxes referred to in Section 

11 would not fall within the 10 mill limit. However interesting this historical 

observation may be, the Supreme Court held that the people must have intended, when 
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• 
the one per cent limitation was subsequently placed in the Constitution, to have in

• 

tended the limit to cover taxes levied, or which might be necessary to be levied, 

for debt, as well 8S those levied for current expenses of government. 

The 1912 debates on Section 11 discuss almost entirely the problems of political 

• 

subdivisions, and very little the problems of state debt. Indeed, the $750,000 

limitation on state debt, which carried over from 1851, was, and is, a severe limita

tion on the state's ability to incur debt and, as 8 practical matter, all major amounts 

•� 

of state debt must be voted by the people. In another report, the Commission has� 

made recommendations to the General Assembly regarding state debt. Except where� 

specifically provided, the State has not levied ad valorem property taxes to meet� 

• 

payments on state debt. 

Another effect of Section 11 is to place debt charges in a priority position 

over other expenses of government. (State ex re1. Bruml v. Brooklyn, 126 Ohio St. 

• 

459 (1933) ). Thus, the section is a guarantee of payment--at least, to the extent 

that payment can be obtained from within the one per cent (10 mill) limit. 

The section was studied by the Commission's Finance and Taxation Committee as 

•� 

part of its study of Article XII. The committee's State Debt proposals had already,� 

at that time, been approved by the Commission and it was that committee's opinion� 

that, 1f adopted by the General Assembly and approved by the voters, the proposed� 

•� 

debt recommendations would obviate entirely the necessity for a prOVision such as� 

Section 11 relating to state debt. Therefore, the Finance and Taxation Committee� 

recommended the deletion of references to the state in Section 11 and referral of� 

•� 

the section to the Local Government Committee for study and recommendation, since� 

the problems created by the indirect debt limit are problems of local government.� 

The Local Government Committee Recommendation� 

•� 

The Local Government Committee noted, as it began its study of Section 11 and� 

the problems posed by interpretation of this section as an "indirect" debt limit,� 

that the General Assembly has complete authority, and has exercised that authority,� 
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to limit and control debt of local governments, including municipal corporations • 
which otherwise derive powers directly from the Constitution. Te8t~ony presented 

to both the Finance and Taxation and the Local Government Committees indicated no 

desire to alter this authority. Nor was there any indication that local governments • 
in Ohio are failing to meet debt payments when due. The problem of the indirect 

debt limit is that it is an artificial limit, since levies within the 10 mills are 

rarely, if ever, necessary to meet debt payments. Other sources of taxation, and • 
revenues other than tax revenues, are used for debt purposes; the particular local 

governmant may, nevertheless, and uith the statutory limits, prefer to issue unvoted 

senera1 obligation bonds to finance a particular project for a variety of reasons- • 
Im~er interest rate; immediate need for a project and lack of time to go to the 

voters; a decision that the project is not one to engender great public support and 

might 108e at the polls, no matter how necessary it might be; or for some other • 
reason. 

The Local Government Committee's recommendation for a replacement for Section 

11 will do the following: • 
1. Continue the guarantee aspects of Section 11 by requiring timely payment 

of principal and interest on general obligations, and requiring the treasurer or 

other officer in charge of the receipt of money to set aside from lawfully available • 
moneys of the subdivision sufficient amounts for payment if sufficient provision is 

not Made. 

2. Permit provision for payment to be made from taxation or by any other • 
means by which the subdivision can legally obtain money. 

3. Eliminate the reference to the state from the section, for reasons noted 

above. • 
4. Eliminate the sinking fund requirement, since the committee is advised 

that mOlt bonds today are serial bonds. 
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5. Specifically state that the tax limitation of Section 2 is not a debt 

• limit, but reinforce the provision that the General Assembly may provide for polit

ical subdivision debt limitations. 

6. Specifically state that the new section does not authorize the levy of 

• any ad valorem proper tax other than as authorized by Section 2 of Article XII. 

Thus, the one per cent tax limit could not be violated by construction of the new 

section.

• The committee notes that adoption of this section alone will not solve any 

problems for the political subdivisions presently restricted by its application as 

an indirect debt limit, since statutes presently impose the same limit and will

• require alteration before the indirect debt limit is removed. However, this is a 

necessary first step. 

The recommendation of the committee is to place the section in Article XII,

• where it presently is, since it applies to all political subdivisions and it would 

be inappropriate to place it in Article XVIII, applying to municipal corporations, 

• 
'( 

• 

or in any other Article which relates only to specific subdivisions. Section' is 

the first vacant section in Article XII if the taxation recommendations of the 

Commission are adopted. It would also be appropriate to place the section in 

Article VIII, which deals with State Debt but does contain references to political 

subdivision debt also. 

•� 

•� 
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ohio Constitutional Revision Commisoion 
Locol Government Committee 
July ~. 1974 

REPORT • 
Section If, Article II 

(Initiative and Referendum) 

!he� Local Government Committee recommends the repeal of Section If, Article II •and� the enactment of a ntn'J .section uith similar provisions as Section 7 of Article 

XIV. The Elections and Suffrage Cocmittee has already recommended the repenl of 

Sections la, lb, lc, ld, le, and le of Article II and the enactment of n~~ Sections •
1.� 2. 3, l~, 5, and 6 of Article XIV. 

Section 1£ of Article II reads as follows: 

Section 1£. The initiative and referendum pm1ers are hereby reserved to the •people of each nnmicipality on all questions which such municipalities may non or 

hereafter be authorized by law to control by legislative action; such powers shall 

be cJcercised in the manner nO,"1 or hereafter provided by laue •The recommended n~~ section uould read as foll~1s:
 

Article XIV� 

Section 7. THE RIGHT OF nm nTITIATIVE AND REFERENDUH IS RESERVED TO THE� •
PEOPI..E OF EACH liJNICIPALlTY AND EACH COUNTY ON ALL l.iA'l'lERS HlIlCH SUCH llUNICIPALITY 

or:. COtnm MAY NOH OR HEREAFTER BE AUTHORIZED TO COl-lTROL BY LEGISLATIVE ACTIon. 

SUCH RIGHtS SHALL BE EXERCISED nT THE HANNER NOH OR HEItEAP'TER PROVIDED BY tHE CHAR • 
TEn. Oll' THE MUNICIPALITY OR Comf....-x OR, IF NOT SO PROVIDED, m THE liMmER NOH OR HERE

AFTER PROVIDED BY LAl-l. 

Collll1eat : • 
Presently, the Constitution reserves to the people of municipalities (cities 

and villages) the power of the initiative and referendum with respect to matters 

l'hich the municipality may control by legislative action. Since municipalities • 
have "home rule" powers under the Ohio Constitution, the range of matters that may 

be controlled by legislative action is broad. 
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Lannuage almost identi~l to Section If, except that the llord ;'right" rather 

than ;'pol1er ll is used, is found in Section 3 of Article X and Gives the initiative 

and referendum right to the people of a county which adopts a county charter. Since ~ 

• 
no county has adopted a county charter, this right is presently not exercisable. 

However, the General Assembly, in givinC certain legislative pOllers to county com

missioners (for example, the permissive tax law), has granted to the people of the 

• 
counties zh!ilar referendum rights. 

One of ~he recommendations of the Local Government COLunittee, already adopted 

by the Con'l.lission would give counties lir.1ited "home rule;; pouers. It llould, if 

• 
adopted by the people, broaden the scope of the authority of the county commissioners 

(or whatever ~he legislative body is called) to act legislatively. Therefore, it 

seemed appropriate to the Local Government Committee thnt the initiative and refer

• 
endum richt should also be broadened to cover 

..~ell as those of municipalities. 

The uord "right;; rather than ;;po'-ler;; '-las 

legislative actions of counties as 

chosen as r..ore descriptive of the true 

• 
nature o~ the initiative anc referendum. 

nle only other change recommended i~ this section. and this change is deemed 

by the CO~1mittee as clarifying the present situation and not as making a substantive 

• 
change, is to indicate that the initi~tive and referendum right may be exercised as 

provided in a municipal or county charter. ~IDst municipalities ~Jhich have charters 

provide for the initiative and referendum in the charter; other municipalities are 

• 
subject to the general lal~ l~hich provides for municipal initiative and referendum. 

If, hOllever, the charter differs in any respect from the statute) it is always 

possible for a challenge to the charter procedures to be made. Although charter 

• 
provisions have, thus far. been upheld, 

this point in the Constitution. 

it ~eemed to the COLlmittee better to clariZy 

There is presently no statute providing, generally, for county initiative and 

• 
referendun procedures, and the Committee recognizes that such a statute will be ne

cessary if this recommendation and the lIc03587ersil recolilmendation. are adopted. 



THE GUO CONSTInrrIONAL REVISION COl+1ISSION� 

PLBLIC tEARING ON THE� 

PROPOSAL TO REPEAL SECTION II OF ARTICLE XII� 

JULY 23" 1974� 

TESTIM:lNY PRESENTED BY MICHAEL J. GABLE" FINANCE DIRECTOR"� 

CITY OF COLLMRJS� 

CoMMISSION MEMBERS: 

ON BEHALF OF THE CITY OF COLl.}BUS AND THE OHIO MLtncIPAL LEAGUE" I 

STRONGLY URGE YOU TO ACCEPT 1HE REPORT OF lHE LOCAL OOVERtfIENT COM'-1ITTEE 

WHICH REC<Jtt£NrS THE REPEAL OF SECTION 11" ARTICLE XI I AND lHE ENAC'ftIfNT 

OF NEW SECTION 6" ARTICLE XI I. IT IS OUR HOPE THAT lHE COf+1ISSION WOULD 

tIOVE FOI'4'lARD EXPEDITIOUSLY IN AN EFFORT TO SEE THAT THIS REVISION OF THE 

a:>NSTITUTION OF THE STATE OF GIIO IS PLACED ON ll-iE BALLOT f.S S~ AS POS

SIBLE. 

THE STAFF MEfoDRANDl.Jt1 ON lHIS SU&.IECT IS AN EXCELLENT ONE. THEREFORE" 

I WOULD LIKE ONLY TO ELABORATE ON A FEW POINTS tWE IN THAT ~RANDI..t1 AND 

ALSO TO RELATE SQYE OF THESE POINTS TO THE SPECIFIC EXPERIENCE OF THE CITY 

OF COI.lJlSUS. 

f.S HAS BEEN POINTED OUT TO YOU" THE COURT INTERPRETS SECTION 11" WHEN 

READ IN CONJLNCTION WITH SECTION 2" f.S A LIMIT ON lHE ftM:>LNT OF GENERAL 

OBLIGATION lEBT ~iIQ-l t'AY BE INCURRED. lHIS INDIRECT LIMIT EFFECT COtJES 

ABOUT BECAUSE lHE COURT HAS HELD lHAT lHE Afvt:>LNT REQUIRED TO MEET PAYtJENTS 

ON GENERAL OBLIGATION lEBT MJST BE CCJt1PUTED WiTHiN THE STATutORY TEN MILL 

•� 

•� 

•� 

• 

• 

• 

• 

• 
. ~. 

•� 

•� 
LIMIT EVEN IF REVENUES OlHER THAN OOSE RECEIVED FROM PROPERTY TAXATION 

WOUlD BE SUFFICIENT TO flEET SOCH PAYfv£NTS. 
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• THE INDIRECT LIMIT Ir-POSED BY SECTION II IS AN ARTIFICIAL LIMIT. THE 

PATIERN OF TAXATION E1IPLOYED BY trLNICIPALITIES IN OHIO HAS CHANGED MARKEDLY 

IN lliE LAST J5 YEARS. ALTHOLGi THERE IS STIll." FOR MANY COlv'MLtHTIES J 

• A SOLID RELIANCE ON THE PROPERlY TAXJ THE BURDEN IS t1JST DEFINITELY SHIFTING 

TO THE ~ICIPAL INCQVE TAX. To BE SUREJ THE LARGER CITIES IN OHIO RELY 

VERY HEAVI LY ON THE INCQ\1E TAX AS THE BACKBONE OF THE IR REVENUE SOURCES. 

• ANDJ QUITE NATURALLYJ IT IS THESE LARGER CITIES THAT INCUR t1JST OF THE DEBT 

PRESENTLY OUTSTANDING. 

THE SECTIOO II INDIRECT LIMIT IS ARTIFICIAL BECAUSEJ IN t1JST CASESJ 

• LEVIES WITHIN THE TEN MILL LIMIT ARE RARELYJ IF EVERJ ACTUALLY COLLECTED 

TO t-£ET DEBT PAYrI£NTS. REVENUES FROM OTHER SOURCESJ SUCH AS THE INCOt-£ 

TAX reITIONED PaOVEJ AND UTILITY REVENUES ARE ACTUt\LLY UTILIZED TO fvEET 

• DEBT PAYtJfNTS. 

THE CLRRENT OVERLAP STATEMENT ON THE STATUTORY TEN MILL LIMIT FOR 

COLlJIBL5 AND FRANKLIN COLNIY S~S THAT 9.20 MILLS ARE LEGALLY BEING

• UTILIZED. COLlJIBUS IS RESPONSIBLE FOR 8.74 MILLS OF THAT TOTAL. FULLY 

7.65 MILLS WILL NEVER BE LEVIED BY THE CI1Y OF OOLt..t-BUS. THIS MILLAGE 

REPRESENTS OUTSTANDING PLBLIC UTILITY DEBT AND Sl.JCH DEBT WILL BEJ AND HAS

• BEENJ CCM'LETELY PAID FROM UTILITY REVENUES. 

THE CI1Y OF OOl.ltBUS OPERATES LARGE WATER AND SEWER SYSTEMS. IN AN 

ERA OF GRO;ffif AND EVER INCREASING REQUIREPfNTS rwIDATED BY THE ENVIRON

• MENTAL PROTECTIOO AGENCYJ THE CAPITAL NEEDS OF THESE SYSTEMS ARE HUGE. 

THE CI1Y OF OOLlJIBL5 HAS ISSUED GENERAL OBLIGATION DEBT FOR UTILI1Y PURPOSESJ 

~N lliOUGH THE ENTIRE DEBT IS PAID our OF utILl1Y REVENUESJ . PRINCIPALLY

• 
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PAGE nREE 

BECAUSE OF THE LARGE If\ITEREST RATE ADVNITAGE (ESPECIALLY ON LARGE At()lNfS 

OF IEBT) WI-IIOi GENERAL OBLIG\TION IEBT AFFORDS OVER REVENUE BOND FINANCING. 

ll-lUSJ SECTION 11J IS AN ARTIFICIAL LIMIT IN TERMS OF CLRrAILlNG DEBT. 

BUTJ IT OOES EFFECTIVELY ROOVE ll-lE ABILITY OF AI1JNICIPALITY TO INCUR IEBT 

WI11-tIN ll-lE STATLTrORY TEN M:[LL LIMIT WIlHOUT.A ~TE OF 11-tE PEOPLE UNLESS 

ll-lE t1.NICIPALITY IS WILLING TO ACCEPT lliE r-tX:H HIGfER EXPENSE OF BORROfIING 

11-tROlGf THE USE OF REVENUE BONDS. CITIES MJST HAVE ll-lE ABILITY TO INCUR 

JEBT WITHOUT A VOTE OF 11-lE PEOPLE IN ORIER TO PROVIDE FOR RELATIVE EfIeR

GENCIESJ TO PROVIDE SorE FLEXIBILITYJ AND TO ACQUIRE ITEMS WHICH ARE 

NECESSARY BUT WHICH LACK VOTER APPEAL. A VERY REAL EXAMPLE OF ll-lIS lAST 

TYPE OF NEED IS A SEWER PLANT EXPANSION REQUIRED TO M:ET EPA REQUIREMENTS 

FOR TERTIARY TREA"J1t£NT. IT IS A NECESSITY AND MUST BE ACCOMPLISHEDJ BUT 

THIS TYPE OF PROJECT LACKS THE APPEAL OF A RECREATION CENTERJ STREET 

LIGHTSJ OR STREET Ir-PROvserrS. YESJ REVENUE BONDS CAN BE UTILIZEDJ BUT 

THE COST TO THE ~ITY OF BORRGiING IS APPRECIABLY HIGIER lMER THIS 

M:THOD OF FINANCING 'THAN IF GENERAL OBLIGATION BONDS ARE EflPLOYED. IF 

fIOST OF 1HE TEN MILL LIMIT IS COM"lITTED LEGALLY FOR DEBT PAYM:NTSJ EVEN 

OOLGi THE TAXES WILL NEVER BE LEVIED" THEN THE CITY IS rENIED THE ABILITY 

TO INClR DEBT WIll-lIN THAT TEN MILLS WITHOlJf A WTE OF lHE PEOPLE. 

lliE CITY OF COLlJvBUS USES A FIVE YEAR CAPITAL PROGRAM FOR PLANNING 

AND SCHEDlLING NEEDED CAPITAL IfoPROVEf'IENTS. NORMALLYJ THE CITY REQUESTS 

WTER APPROVAL OF A PACKAGE OF CAPITAL IMPROVEM:NTSJ TO BE SUPPORTED WITH 

M INCQ\£ TAXJ ONCE IN EVERY FIVE YEARS. THE LA.CK OF ABILITY TO INCUR 

DEBT WIHTOUT A WTE OF THE PEOPLE WITHIN THE _TEN MILL LIMIT 9FTEN CAUSES 

OUR CAPITAL PROGRN+lI~ EFFORT TO BE SKEWED IN FAWR OF ITEMS CALCLlATED 
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PAGE FOUR 

• TO HAVE SPECIFIC VOTER APPEAL AND AGAINST ITEMS WHICH ARE NECESSARYJ BUT 

LACK SLCH APPEAL. 

IT IS lJ-lREALISTIC TO REQUIRE TIiAT AU. DEBT BE TIED TO PROPERTY TAX 

• LEVI ES. THE PROPERTY TAX IS ONLY ONE OF SEVERAL fvETI-lODS OF RAI SING 

REVENl£ WHICH ARE AVAILABLE TO OHIO'S CITIES. ANDJ AS rv'fNTIONEDJ UTILITY 

REVENlES AND MICIPAL INCQtIf TAXES PROVIDE REVENUES NEEDED TO FINANCE 

• LARGE WOOS OF DEBT INCURRED BY THE CITIES. TI-lE PROPERTY TAX SHOULD BE 

AN ALTERNATIVE REVENUE SOURCEJ BUT IT IS CERTAINLY NOT TI-lE ONLY ONE. 

BOTH TI-1E CONSTITUTION AND THE STATLJrES MJST RECOGNIZE TI-lIS FACT. 

• TIiE AfIfND'£NT OF THE CONSTITUTION AS HERE PROPOSEDJ AND THE SUBSE

QUENT JVt£NnYeNT OF THE OHIO REVISED CODE ACCORDINGLYJ WILL REMJVE THE 

ARTIFICIAL DEBT LIMIT. THIS WILL BE A DEFINITE STEP TONARD ENCOURAGING 

• M)RE RATIONAL CAPITAL PROGRAM\1ING BY CITIES AND TONARD REDUCING THE COST 

OF BORROWING TO OHIO'S MUNICIPALITIES. 

• 

• !.' 

• 

• 

• 35St 



Ohio Constitutional Revision Commission 
Local Government Committee 
September 9, 1974 

REP 0 R T 

Municipal Corporations and Townships 

The Local Government Committee hereby submits its recommendations on the� 
following present sections of Article XVIII and Article X of the Ohio Constitution:� 

Article XVIII 

Section Sub jec t Recommenda tion 

Section 1 Classification of municipal corpora
tions into cities and villages 

No change 

Section 2 Incorporation and government of 
cities and villages 

Amend 

Section 3 Local Self-Government No change 

Section 7 Charters for municipal corporations No change except 
renumber (4) 

to 

Section 8 Adoption of charters Amend; renumber (5) 

Section 9 Amendment of Charters Amend; renumber (6) 

Section 13 Taxation and Debt: 
Assembly 

Power of General Amend; renumber (7) 
Repeal section 6 of 
Article XIII 

Section 4. Public Utilities; acquisition No change except 
renumber (8) 

to 

Section 5 Public Utilities; referendum No substantive chang
Renumber (9) 

e; 

Section 12 Mortgage bonds for public utilities Amend; renumber (10) 

Section 6 Sale of surplus utility product Amend; renumber (11) 

Section 10 Appropriation in excess of public use No change; renumber (12) 

Section 11 Assessment of property 
local improvements 

to pay for No change; renumber (13) 

Section 14 Elections No change 

In addition, the committee studied three topics relating primarily to municipal 

•� 

•� 

• 

• 

• 

• 

•� 

•� 

•� 
government that were referred to it by other committees. The indirect debt limit, 
Section 11 of Article XII, was originally studied by the Finance and Taxation committee, •as was the topic of tax pre-emption. The Local Government Committee has already pre
sented its recommendation on the indirect debt limit to the Commission in a separate 

•� 



I.. 

report. The conclusion of the committee with respect to tax pre-emption is that no 
constitutional provision should be recommended. The third matter. municipal initiative 
and referendum (section 1f of Article II) was referred to the Local Government Committee 
by the Elections and Suffrage Committee and a separate report and� recommendation on that 
matter, also, has already been presented to the Commission to be incorporated in the

• report of the Elections and Suffrage Committee on Initiative and Referendum. 

Article X 

Article X deals primarily with county government. and most Oi the sections were 
included in the first Local Government Committee report to the Commission. Included 

• in this report are the following: 

Section Sub jec t� Recommendation 

Sec tion 2 Townships� Repeal and Enact a new 
section

• Section 7 Tm-mships� Enact 

• 

• 

• 

• 

• 

• 
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3. • 
Introduc tion 

The Local Government Committee was one of the first established by the Commission 
shortly after the Commission began business in the Spring of 1971. It has worked 
diligently to attempt to untangle and help solve one of the most complex proble~ in 
government today. The committee studied the present Ohio constitutional provisions 
relati.ng to local government, and the problems of living, particularly in metropolitan 
areas, th~t arc r~lated to local government structure and services. A seminar, under 
the committee's auspices, on the constitutional aspects of local government held at 
the Ohio State University in the Fall of 1971, helped focus on current proble~ and 
resulted in the publication of a series of articles in the Ohio State Law Journal on 
local government. 

The committee studed metropolitan prob1e~ of a regional nature, such as trans
portation, law enforcement, pollution and waste disposal, which are not confined to 
arbitrary geographic or political boundaries, even county boundaries. The committee 
studied regional governments which have been created e1sewhere--particularly the 
Minneapolis-St. Paul 7-county region in Minnesota, and the often-cited Toronto, Canada, 
experience--and worked extensively on a draft for a constitutional provision which 
would enable the creation of regional government by the voters. It then held a series 
of public hearings in Columbus, Cleveland and Cincinnati, at which a variety of public 
officials and private citizens expressed their views on the problems of local govern
ment and on regional government as a means of solving those problems. What emerged 
from these meetings was a belief that regional government is the government of the 
future, but that in Ohio it is, indeed, still in the future. It is a concept not yet 
acceptable to many officials and citizens in Ohio, who variously fear loss of identity, 
or deplore a third level of government and a third level of taxation. With a lapse 
of time, and the increasing emphasis by both the state and federal government on 
regional organization in that period of time, this situation may be altered before 
the end of the Commission's work. The Local Government Committee may wish to re
open its own discussions on this topic and present a further report to the Commission. 

The alternative concept that emerged from the study of regional government was 
the belief that some local government problems in Ohio could be solved if county 
government were strengthened--indeed, in all but a few of the metropolitan areas 
in the state, the county!! the region within which effective action could be taken 
to solve problems. The committee then studied county government and its first report 
to the Commission dealt with those sections in Article X which provide for county 
government, county powers, and charters. The general thrust of those recommendations, 
which have already been adopted by the Commission, is to strengthen county government. 

This report deals with the remaining units of general purpose local government 
in Ohio--municipal corporations (cities and villages). It also contains recommendations 
related to townships. The Ohio Constitution presently contains an Article entirely 
devoted to municipal corporations, and very little relating to townships. 

I. Municipal Corporations 

Article XVIII was added to the Constitution by the 1912 Constitutional Conven
tion. Indeed, dissatisfaction with the condition of municipal government and powers 
was one of the major reasons for calling the convention. The tight legislative 
control over municipal affairs that the General Assembly had exercised throughout 
the first century of Ohio's history--first by special acts and then, after the 1851 
Constitution was adopted containing provisions prohibiting special acts of incor
poration\~nd requiring acts of a general nature to have uniform effect, by classi
fication--was viewed as undesirable by municipal officials and residents, who wanted 
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to run their own affairs, and by those who realized that the "logrolling" that the 
system engendered in the legislature did not necessarily result in the passage of 
good legislation. After the classification system was ruled unconstitutional by 
the Ohio Supreme Court, the Municipal Code of 1902 was enacted, and remains the basis 

• 
of municipal law today. However, a single municipal code did not satisfy the needs 
of cities and villages of all sizes, and having a wide variety of problems. Muni
cipal officials and residents wanted to have control 01 their own affairs. "Home rule" 
was a byword of the era, and it was a foregone conclusion that the Convention would 
propose home rule of some sort for Ohio municipalities. 

• 
"Home rule" for municipalities--cities and villages--is, therefore, the major 

accomplishment of Article XVIII. The home rule formulation in the Cons ti tution is 
Ohio's alone--it is not exactly like that of any model or any other state. Specific 
discussion of its interpretation and effect on municipalities and their powers in 

•� 
the 62 years since its adoption by the people will be discussed in the comment fol�
lowing Sections 3 and 7, the sections which contain the language. It is to be noted� 
that the committee is not recommending'any changes in these basic home rule provi�
sions, although it spent many hours dissecting them and considering alternatives. 
The committee viewed its basic task as not writing the ideal Constitution with ideal 
solutions to state and local problems in terms of local government structure and 
powers, but rather as ascertaining whether solutions to current problems are hindered 
by the present constitutional language or lack of it. The committee was also con

• cerned with whether the present language, as currently interpreted, creaes problems 
because those who must use and understand it are confused or unable to determine a 
course of action because they do not know what it means. In the final analysis, 
the Committee determined that although the Constitutional language has been open 
to varying legal interpretations, those interpretations are now understood and a 

• 
body of law has grown up around them. They are not, therefore, presently a barrier 
to solving pressing current problems. The meaning is reasonably fixed today and 
appears to be satisfactory to officials of both charter and noncharter municipalities. 

• 

Other sections in Article XVIII, in addition to charter sections, either give 
municipalities specific powers; such as the utility sections, or contain limitations 
by reserving certain powers to the General Assembly, such as Section 13. Although 
it might be questioned whether some provisions are necessary, such as the authority 
for a municipal corporation to acquire utilities which would probably be considered 
part of the home rule power of local self-government, most of the sections contain 
specific limitations or conditions which both the state and the municipalities 
have come to rely upon over the years, and extensive rewriting or repeal did not seem 
advisable. Changes are recommended to correct particular problems. 

• The committee recommends changing the order of the sections in Article XVIII 
because the present arrangement does not place all sections dealing with the same 
subject together or in proper sequence. For some sections, the only recommended 
change is the number of the section. 

• 

• 
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5. • 
Article XVIII 

Section I 

Present Constitution: 

Municipal corporations are hereby classified into cities and villages. All 
such corporations having a population of five thousand or over shall be cities; all 
others shall be villages. The method of transition from one class to the other shall 
be regulated by l ••w. 

Committee Recommendation: 

No change 

Background of section: 

Section Lof Article XVIII was enacted in 1912 in an attempt to end widespread 
overclassification of municipal corporations. Although a constitutional provision 
was adopted in 1851 prohibiting the legislature from enacting special laws relating 
to municipalities, the legislature, under the guise of general law, managed to evade 
this restriction by use of the device of classification. The legislature created 
many classes of municipalities with varying powers, some classes consisting of only 
one municipality. 

Finally, in 1902, the state Supreme Court invalidated the entire classification 
structure of Ohio municipal law (State ex rei. Attorney General v. Beacom, 66 O.S. 
491, 64 N.E. 427, 1902; State ex re1. Knisely v. Jones 66 O.S. 453, 64 N.E. 424, 1902). 
From the resulting crisis emerged the Municipal Code of 1902 at a special session of 
the legislature. This Code still forms the basis of municipal government in Ohio 
for noncharter municipalities except as modified by court interpretation of the 1912 
home rule provisions. 

In 1912 the present constitutional provision was enacted authorizing two classes 
of municipal corporations: those with populations of 5,000 or more are classified 
as cities; all others as villages. The framers of this section believed that the 
two divisions adequately met the requirements of municipal corporations. Villages, 
they reasoned, because they are smaller units, would need less complex governmental 
structures than the 1:1rger units, cities. Also, the framers thought that the de
tailed regulations of the state code would lighten the work load on village officers, 
who were usually part-time. The section also provides that a vi11a~e can become 
a city by meeting the requirements established by general law. 

Coament~ 

The Local Government Committee recommends that no changes be made in Section 1 
because no further classifications of municipal corporations are needed. 

Classification is unimportant when it is reali.ed that both cities and villages 
have equal power to adopt charters, and the ability to structure the municipal govern
ment by charter adoption is not in any way limited or restricted by law or by the 
Constitution, regardless of size, once a municipal corporation has been created. 
In addition to charter adoption, many devices other than classification exist for 
solving municipal problems, including cont~acts with other political subdivisions 
for the transfer or joint exercise of powers and cooperation through councils of 
government. 

3596� 

•� 

•� 

• 

• 

• 

• 

• 

•� 

•� 

•� 



41� 6. 

The committee did consider the suggestion advanced by the constitutional 
authority, Dean Jefferson B. Fordham, that only municipal corporations over 5,000 
population (cities) should be permitted to adopt charters and acquire home rule 
powers. He argues that because of their small size and uncomplicated governmental 

tt� activities, very few of the villages in Ohio have been compelled to draft and adopt 
charters, preferring instead to function under statutory law. 

The committee rejected Dean Fordham's notion of limiting the charter option 
and home rule powers to cities. It believes that the 5,000 population demarcation 
between villages and cities established by Section I is an artificial distinction 

41� and that factors other than population level usually detel~ine whether a munici
pality needs the governing latitude provided by a charter, or whether the statutory 
forms provided are sufficient. Some Ohio villages are more active governmentally 
than some cities (operating utilities, police forces, and other matters). The 
villages that have felt the need to adopt charters or that may feel th8t need in 
the future should not be restricted from exercising the charter option in govern

41� ing their affairs. 

Further, the committee concluded that not only is 5,000 an artificial line, 
but any population figure chosen for classification would be artificial. Many 
other factors--density, poverty. ability to raise taxes--determine a corporation's 
needs and abilities to provide for those needs. It is neither practical nor 

4t� necessary to attempt to write such standards in the Conslitution. 

• 

• 

• 

tt 
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7. • 
Article XVIII 

Section 2 • 
Present Constitution: 

General laws shall be passed to provide for the incorporation and govern�
ment of cities and villages; and additional laws may also be passed for the� 
government of municipalities adopting the same; but no such additional law� •shall become operative in any municipality until it shall have been submitted 
to the electors thereof, and affirmed by a majority of those voting thereon, 
under regulations to be established by.-lawr 

Committee recommendation: •Section 2. General laws shall be passed to provide for the incorporation~ 

CONSOLIDATION, DIVISION, DISSOWTION, ALTERATION OF BOUNDARIES.&. and government� 
of,cities and villages; and additonal laws may also be passed for the government� 
of municipalities adopting the same; but no such additional law shall become� 
operative in any municipality until it shall have been submitted to the electors� 
thereof, and affirmed by a majority of those voting thereon, under regulations� •to be established by law. 

Comment: 

The proposed amendment to Section 2 would clarify and add to the constitu�
tional requirement that the General Assembly provide by general law for the in� •corporation'and government of municipal corporations. The amendment is an 
attempt to state clearly in the Constitution that the General Assembly does 
possess the power to change the boundaries of municipal corporations, including 
the specific powers to consolidate, divide, dissolve or alter boundaries, in 
oTder to meet changing needs and demands placed upon both the state and local 
units of government in Ohio. The statutes currently provide three methods of •municipalities to adjust their boundaries voluntarily: annexation, merger 
and detachment of territory. There is no statutory'provision for dissolution 
of a municipality. 

The General Assembly, in carrying out the constitutional mandate of� 
Sectton 2, has provided statutorily for the incorporation of municipal� •corporations as villages. There is no provision for direct incorporation as 

·a city, even though the population of the territory proposing to incorporate 
is over 5,000. To become a city, a territory must first become a village and 
then proceed to city status by one of the methods provided by general law. 
The committee believes that the General Assembly should change this procedure 
and provide a staturtory method for direct incorporation as a city. • 

Once incorporated, cities and villages alike share in the home rule� 
powers of local self-government, whether or not they adopt charters, and� 
in the ability to adopt charters.� 

• 

• 
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Section 2 also authorized passage of additional laws for the government of 
It� municipalities with the restriction that any such passed by the legislature must 

also be approved by a majority vote of the electors of a municipality. Laws 
enacted pursuant to this section provide for optional forms of government. 

Background of Section 2 

.. The boundaries of political subdivisions are usually drawn, initially, in order 
to provide the benefits of a substantial number of services to the inhabitants 
of a defined area and, at the same time, provide a general form of government 
accountable to the people who elect the officials. However, such boundaries tend 
to become obsolete over time, making it extremely difficult and often impossible 
for a subdivision to efficiently and effectively provide the services demanded 

..� of it by its citizens, or to meet the changing demands placed upon it by outside factors 
such as the state and federal governments, or by regional pressures. 

The nationally·recognized Committee for Economic Development expressed the 
problem in these terms: 

..� The. bewildering multiplicity of small, piecemeal, duplicative, 
overlapping local jurisdictions cannot cope with the staggering 
difficulties encountered in managing modern urban affairs. 
The fiscal effects of duplicative suburban separatism create 
great difficulty in prOVision of costly central city services 
benefiting the whole urbanized area. If local governments are 

4J� to function effectively in metropolitan area, they must have 
sufficient size and authority to plan, administer, and provide 
significant financial support for solutions to areawide problems. 
(Reshaping Government in Metropolitan Areas, Committee for Eco
nomic Development, 1970.) 

4f Generally, until 1967 when the statutory restriction against incorporation 
_ithin three miles of a municipal corporation was enacted, incorporation of 

..� territory as a municipality was a relatively easy matter. Annexation of territory 
by a municipality and merger of two municipalities were more difficult. This 
policy contributed to the proliferation of smaller municipalities surrounding, 
and ofttimes suffocating, larger cities, causing serious problems in many

4t� metropolitan areas of the state. The central cities, which are usually older, 
very often lack the financial resources necessary to provide for even a low level 
of services aud government, nuch less for the new or improved services demanded 
by their citizens. The surrounding municipalities and townships, because of their 
small size or the configuration of their boundaries or their lack of resources, 
are often unable to take advantage of economies of scale and instead are sometimes 

•� forced to provide services which are inadequate, inefficient or overlapping in order 
to meet demands of their citizens and of the state. Both the larger municipalities 
and the townships and municipalities surrounding them are often unable to solve 
problems such as pollution effectively because these problems are not confined to 
borders of one political unit and, consequently, canlt be solved by applying 

• remedies to the single municipality. 
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A further problem that was exacerbated by the state's former policy of permissive 

incorporation and restrictive annexation and merger concerns municipalities and town
ships which, because of small populations or the inability to raise sufficient rev
inues, or both, are unable to provide adequate services or government. 'lbere exist 
in Ohio today some municipalities that cannot meet the population density and 
assessed valuation criteria presently required for incorporation, and thus, could 
not now be incorporated under present statutes. Some municipalities in Ohio 
have difficulty finding enough people to viII village or city offices. 

Why Amend the Constitution? 

The Local Government Committee, through its deliberations and consultations 
with officials and citizens of local units of government, the Ohio Municipal 
League, sad other groups tnvolved in the problems of local government, concluded 
that, if the General Assembly determines that boundary changes in municipal corpo
rations are necessary for bettergovernment of metropolitan areas, or for better 
provision of services to the people, the constitution should clearly give the 
legislature the needed authority to act. 

The committee believes that the amendment to Section 2 that it proposes will 
make it clear that the General Assembly does possess the powers necessary to 
provide for modification of municipal boundaries if necessary to alleviate current 
problems. 

The method by which the General Assembly implements the proposed amendments 
to Section 2 is left entirely in the hands of the General Aseembly, except that it 
must be by general law. This is in keeping with the general philosophy which has 
governed the recommendations of the Local Government Committee: that the General 
Assembiy has, through the Constitution, the duty and responsibility to set overall 
policy for the state and that the Constitution should provide the General Assembly 
with the flexibility necessary for it to fulfull its functions effectively and 
equitably now and in the future. While the c01Jll1ittee did undertake to study methods 
currently employed to help alleviate boundary problems (including examination of the 
use of boundary commissions on a local, regional and state level, with either 
recommending or enforcement powers, and referenda), it is the committee's belief 
that the state legislature, in its wisdom, will provide for what it considers the 
best methods for implementing this amendment and will be free to make changes in the 
methods or adopt new ones as experience and knowledge about boundary problems 
inGrease. 

The cOmmittee not only refrained from prescribing the methods to be used in 
implementing proposed Section 2, it also did not prescribe what form the ap
plication of these methods adopted by the General Assembly should take (i.e. metro
politan government, regional government, city-county merger, elimination of urban 
townships, increase in powers of large metropolitan areas, etc.). 

The committee is aware that inclusion of these specified powers in the Constitu
tion will not, in and of itself, alter the present statutes dealing with merger, 
annexation and incorporation. Unless the General Assembly approves changes in the 
statutes governing these-procedures, they will remain the same. It is the 
committee's conclusion, however, that upon adoption of proposed Section 2 the 
General Assembly ~ill have to provide statutorily for the means by which a 
municipal corporation may be dissolved. 

•� 
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• 
It is hoped that the General Assembly will be encouraged to seek new 

solutions to boundary problems. The committee believes that adoption of pro
posed Section 2 will support the General Assembly in its obligation to provide an 
effective framework for local government. 

• 

•� 

•� 
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Article XVIII • 
Sections 3 and 7 

Present Constitution: 

Section 3. Municipalities shall have authority to exercise all powers of 
local self-government and to adopt and enforce within their l~its such local • 
police, sanitary and other s~i1ar regulations, as are not in conflict with 
general laws. 

Section 7. Any municipality may frame and adopt or amend a charter for its 
government and may, subject to the provisions of section 3 of this article, ex
ercise thereunder all powers of local self-government. • 
Ccommittee Recommendation: 

I. 

No change, except to change the order of the sections in Article XVIII by 
making section 7, section 4. • 
Background of Sections: 

Sections 3 and 7, considered together with section 2, represent the heart of 
the home rule provisions of the Constitution and, because sections 3 and 7 are 
usually considered in tandem, they will be discussed together here. • 

Section 3 authorizes municipalities to exercise all powers of local self-gov
ernment and to adopt local police, sanitary and similar regulations that are not 
in conflict with general law. Section 7 permits any municipality to adopt a 
charter, and to exercise thereunder all powers of local self-government, subject 
to provisions of Section 3. • 

In order to understand the current status of the municipal home rule powers 
in Ohio, it is necessary to examine briefly home rule in its historical context· 

Under the Ohio Constitution of 1802, municipalities were incorporated by 
special acts of the state legislature which granted charters establishing the 
form of government and enumerated the substantive powers of the chartered munici • 
pality. As municipalities grew, they began to chafe under the strict legislative 
control, and legislative logrolling did not always yield the best results. This 
method of incorporation proved so unsatisfactory that a provision was written 
into the 1851 Constitution prohibiting the granting of corporate power by special 
act. At the same t~e, another provision was adopted that required the legislature •to provide for the organization of cities and incorporated villages by general law. 
Out of these two provisions grew an elaborate classification system, which, among 
other things, placed each of the eleven largest cities in separate classes, thus 
enabling the legislature. to pass special laws for the government of anyone of 
these eleven cities, under the guise of general law. General laws based upon 
such classifications were the same as special acts and municipalities were no 
better off in terms of controlling their own affairs than before 1851. • 

3602 
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The state Supreme Court, however, put an end to the classification system in 
1902 by ruling that it was contrary to the general law provision (State ex reI.

• Attorney-General v. Beacom, 66 O. S. 491, 64 N. E. 427, 1902; State ex reI. 
KniselY v. Jones 66 O. S. 453, 64 N. E. 424, 1902). Called into special session 
to fill the gap created by these two Supreme Court decisions, the General Assembly 
repealed all of the constitutionally invalid municipal statutes and enacted 
the Municipal Code of 1902, which is still the basis of municipal statutory law 
today. 

• 

• Between 1902 and 1912, however, dissatisfaction with the Municipal Code 
grew, especially in the larger cities which felt constricted by the limited 
authority granted municpalities by the Code. Out of this dissatisfaction emerged 
the Article XVIII at the 1912 Constitutional Convention. According to Professor 
Knight, who explained Article XVIII to the constitutional convention, it was 
intended to: 

1. Empower each municipality to adopt a form of government of its own 
choosing; 

2. Give each municipality authority to carry out municipal functions without

• statutory authority; and 

3. Facilitate municipal ownership and operation of public utilities. 

• 
Very soon after the adoption of Article XVIII, the question arose as to 

whether the conflict clause in Section 3 modified both the powers of "local 
self-government" and "police powers". From Fitzgerald v. Cleveland, 88 O. S. 
338, N. E. 512, 1913, to State ex reI. Canada v. Phillips, 168 O. S. 191, 151 
N. E. 2d 722, 1958, and continuing to the present time, the court has consist
ently held that the conflict clause applies only to police and sanitary powers. 

• 
A second question raised in the aftermath of the adoption of Article XVIII 

was whether Section 3 confers the powers of local self-government on all 
municipalities. The existence of the separate section permitting charters, 
Section 7, raised the question of whether the powers of Section 3 are self
executing or if the powers granted by Section 3 come into play only when a 
charter is adopted. An early case, State ex reI. Toledo v. Lynch, 88 o. S. 71, 

• 
102 N. E. 670, 1913, held that a charter is a prerequisite to the exercise of 
the home rule powers under Section 3. In Perrysburg v. Ridgeway, 108 O. S. 
245, 140 N. E. 595, 1923, however, the Supreme Court overruled Lynch and held 
that all municipalities derive their powers of local self-government from the 
Constitution and that the grant of powers in Section 3 is self-executing, not 
dependent on adoption of a charter. 

• From 1923 to 1953, the court reiterated the Perrysbur~ doctrine time and 
again, but also developed two devices to evade some of the impact of the doctrine, 
the concept of "statewide concern" and an extremely broad interpretation of the 
meaning of police regulations. In Morris v. Roseman, 162 O. S. 447, 123 N. E. 
2d 419, 1954, however, the court, while specifically reaffirming Perrysburg, 

• 
held that the procedures used in governing a noncharter municipality were con
trolled by statute through Article XVIII, Section 2, although the noncharter 
municipality's substantive powers exercised through those procedures were 
derived directly from Section 3 and were, therefore, not subject to statutory 
control. 
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The Morris decision brought up the question of the difference between 
procedural and substantive powers but did not give an adequate answer. 

In 1960, the decision in Petit v. Wagner, 1970 O. S. 297, 164 N. E. 2d 
574, 1960, almost totally eroded the Perrysburg doctrine. In Petit, the court 
held that the only powers of local self-government open to noncharter 
municipalities are those not covered by statute. In Leavers v. Canton, 1 O. S. 
2d 33, 203 N. E. 2d 354, 1964, which reinforced Petit, the court's view of 
Section 3 as it applies to charter and non-charter municipalities was stated as 
follows: 

1. Any ordinance dealing with police regulations passed by either a 
charter or a noncharter city, which is in variance with state law, is invalid. 

2. An ordinance passed by a charter city, which is not a police regulation 
but deals with local self-government, is valid and effective even though it is 
at variance with a state statute. 

3. An ordinance passed by a noncharter city, which is not a police 
regulation, is valid where there is no state statute at a variance with the 
ordinance. 

4. An ordinance passed by a noncharter city, which is not a police 
regulation but is concerned with local self-government, is invalid where such 
ordiuance is at a variance with state statute. 

The issue of What constitutes a conflict with general laws in the adoption 
and enforcement of "local police, sanitary and other similar regulations" was 
spelled out in an early case, Struthers v. Sokol, 108 O. S. 263, 140 N. E. 519 
(1923), and was reaffirmed in later cases. According to Struthers, a conflict 
exists if (1) a municipality permits or licenses that which the state prohibits, 
or (2) the state permits or licenses that which the municipality prohibits. 
A conflict does not exist where (1) certain acts are omitted in an ordinance but 
covered by general law, (2) certain acts made unlawful by the municipality are not 
covered by general law, or (3) because there is a difference in penalties. 

While it is clear from this brief discussion of home rule that its present 
interpretation is the result of a'long and often conflicting history of 
judicial decisions, there has been a dearth of recent cases· on the subject. 

Coament: 

The committee, after long and careful study of the home rule provisions 
and their current interpretations, has concluded that no change should be made 
in present Sections 3 and 7. This conclusion was based on several considerations, 
including: 

1. The committee's belief that the state has sufficient power under the 
present interpretation of home rule powers to enact laws to solve the major 
urban problems facing Ohio municipalities in the areas of zoning, land use and 
planning; transportation; crime and law enforcement; housing; pollution, water 
supply and waste disposal; welfare; recreation and parks; economic development 
and job opportunities; and health. . 
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2. The committee initially reached the conclusion that while the home 
rule powers themelves granted by the Constitution should not be altered, the 
language of Section 2, 3 and 7 should be changed in order to clarify the 
major questions that have arisen since adoption of Article XVIII in 1912. 
(The committee's draft of language to clarify these sections is contained in 
ApgeDdix A'~) In seeking the opinions of municipal officials and others whose 
datly work brings them into close contact with the home rule sections, however, 
the committee found little sentiment for changing sections 3 and 7. 

As Daniel J. O'Loughlin stated recently, 

"After almost 60 years of interpretation since its adoption as 
a result of the Constitutional Convention of 1912, municipal 
home rule in Ohio has traveled an uncertain and sometimes 
curious path. However, a review of the case law decided during 
the past few years begins to evidence a pattern of change, and to 
some hopeful degree, consistency in construction." (Reference 
Manual for Continuing Legal Education Program, Ohio Legal Center 
Institute, publication No. 73-1972.) 

It was the overwhelming opinion of the municipal officials and the Ohio 
Municipal League that any attempt to change the language of Sections 3 and 7 
would almost certainly lead to another long battle over reinterpretation, 
with no guarantee of the final result. The committee, therefore, acquiesed 
to this opinion and withdrew the language changes it had considered. 

3. The committee considered the provisions of the Model State� 
Constitution of the National Municipal League (See Appendix B) and concluded� 
that acceptance of it would reduce the powers currently enjoyed by Ohio� 
municipalities und~r home rule and would place the local self-government� 
of municipalities under the control of the G~neral Assembly. The home� 
rule section of the Model State Constitution, written by Dean Jefferson B.� 
Fordham, proposes that only a municipal corporation which adopts a home rule� 
charter be permitted to exercise any power or perform any function which� 
1s not denied to the corporation by its home rule charter, and is not denied� 
to all home rule charter municipalities by statute, and is within such� 
limitations as may be established by statute. The committee recommended� 
against adoption of the home rule provisions of the Model State Constitution� 
because it would be a step backward into Ohio home rule history, requiring� 
a reduction in present home rule powers and an increase in state control� 
of internal municipal affairs, which the committee does not believe would� 
benefit municipal corporations in the state.� 

4. The committee considered strengthening the home rule provisions for 
noncharter municipalities so that the General Assembly would not have to 
concern itself with problems brought to it relating to details of governmental 
structure, but decided against such a recommendation. The committee's decision 
was based on four reasons: First, a change of this type is likely to wreak 
havoc upon the present interpretation of home rule (See No.2, above). 
Second, when and if the courts reconsider the constitutdlonal sections dealing 
with noncharter municipalities, the result could be a return to the 
Perrysburg doctrine which held that all noncharter municipalities derive their 
powers of local self-government directly from Section 3 of the Constitution, 
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thereby eliminating the General Assembly's present involvement in local self
government of noncharter municipalities. Third, the noncharter municipalities 
themselves have not expressed the view that this is an overriding concern to them. •
Finally, if a noneharter municipality feels that a problem does indeed exist in this 
area, it haw recourse to the constitutional alternative to general law, adoption 
of a charter. 

• 

• 

• 

• 

• 

• 

• 

• 
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Article XVIII 

Sec tion 8 

Present Constitution: 

The legislative authority of any ci.ty or village may by a two-thirds vote of 
its members, and upon petition of ten per centum of the electors shall forthwith, 
provide by ordinance for the submission to the electors, of the question, "Shall a 
cotmnission be chosen to frame a charter". The ordinance providing for the submission 
of such question shall require that it be submitted to the electors at the next regu
lar municipal election if oneshall occur not less than sixty nor more than one 
hundred and twenty days after its passage; ~therwise it shall provide for the sub
mission of the question at a special election to be called and held within the time 
aforesaid. The ballot containing such question shall bear no party designation, and 
provision shall be made thereon for the election from the municipality at large of 
fifteen electors who shall constitute a commission to frame a charter; provided that 
a majority of the electors voting on such question shall have voted in the affirmative. 
Any charter 80 framed shall be submitted to the electors of the municipality at an 
election to be held at a time fixed by the charter commission and within one year 
from the date of its election, provision for which shall be mEde by the legislative 
authority of the municipality in so far as not prescribed by general law. Not less 
than thirty days prior to such election the clerk of the municipality shall mail a 
copy of the proposed charter to each elector whose name appears upon the poll or regis
tration books of the last regular or general election held therein. If such proposed 
charter is approved by a majority of the electors voting thereon it shall become 
the charter of such municipality at th~ time fixed therein. 

Committee Recommendation: 

Section 8 ~ The legislative authority of any city or village may by a two-thirds 
vote of its members, and upon petition of ~e~ SIX per ee~~~ CENT of the electors OF 
THE MUNICIPALITY, AS CERTIFIED BY THE ELECTION AUTHORITIES HAVING JURISDICTION IN THE 
MUNICIPALITY~ shall forthwith, provide by ordinance for the submission to the elec
tors, of the question, "Shall a commission be chosen to framta charterl" The or
dinance providing for the submission of such question shall require that it be sub
mitted to the electors at the next regM~ar-MM~iei~al GENERAL election i~-e~e-8nall
eee~r OCCURRING not less than siK~y-~er-mere-~ha~-e~e-hM~ere8-a~e-eye~ey-eays-after 

its-pae8aget-e~heFWi8e-it-8nall-previ8e-ier-tn~-8Memi8eie~-e~-the-qMe8tieft-at-a 

.pee'al-eleetieft-te-ee-eallee-Bfte-hele-withi~-tke-time-a{e~eeai8SEVENTY-FIVE DAYS 
AFTER CERTIFICATION OF THE ORDINANCE TO THE ELECTION AUTHORITIES, OR AT A SPECIAL 
ELECTION TO BE CALLED AND HELD NOT LESS THAN SEVENTY-FIVE DAYS AFTER SUCH CERTIFICA
TION. The ballot containing such question shall bear no party designation, and pro
vision shall be made thereon for the election from the municipality at large of ; 
fifteen electors who shall constitute a commission to frame a charter; prOVided that 
a majority of the electors voting on such question shall have voted in the affirmative. 

CANDIDATES FOR SUCH COMMISSION SHALL BE NOMINATED BY PETITION OF ONE PER CENT 
OF THE ELECTORS OF THE MUNICIPALITY FILED WITH THE ELECTION AUTHORITIES NOT LESS 
THAN SIXTY DAYS PRIOR TO SUCH ELECTION. CANDIDATES SHAIJ... BE DE~ARED ELECTED IN THE 
ORDER OF THE NUMBER OF VOTES RECEIVED, BEGINNING WITIl THE CANDIDATE RECEIVING THE 
LARGEST NUMBER. TIlE LEGISLATIVE AUTHORITY SHALL APPROPRIATE SUFFICIENT SUMS TO 
ENABLE THE CHARTER COMMISSION~O PERFORM ITS DUTIES AND TO PAY ALL REASONABLE EXPENSES 
THEREOF. THE HOLDING OF A PUBLIC OFFICE DOES NOT m ECLUDE ANY PERSON FROM SEEKING OR 
HOLDING MEMBERSHIP ON A CHARTER COMMISSION, NOR DOES MEMBERSHIP ON A CHARTER COMMISSION 
PRECLUDE ANY SUCH MEMBER FROM SEEKING OR HOLDING OTHER PUBLIC OFFICE. 

Any charter so framed shall be submitted BY VOTE OF A MAJORITY OF THE AUTHORIZED 
NUMBER OF MEMBERS OF THE COMMISSION to the electors of thE' municipality at an election 
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to be held at a time fixed by the charter commission and within efte-yea. NINETEEN MONTHS 
from the date of its election, provision for which shall be made by the legislative 
authority of the municipality in so far as not prescribed by general law. THE CHARTER 
COMMISSION SHALL CERTIFY THE PROPOSED CHARTER TO THE ELECTION AUTHORITIES NOT LESS 
THAN SEVENTY-FIVE DAYS PRIOR TO SUCH ELECTION. Not less than thirty days prior to such 
election the ele.k-ef-tfte-M~ftieipalityCHARTER COMMISSION shall mail CAUSE TO BE MAILED 
OR OTHERWISE DISTRIBUTED a copy of the proposed charter to each elector wftese-ftame 
a"ea••-~peft-the-pell-e.-~egi8t~atieft-8eek8-ei-tke-la8t-.eg~la.-e.-gefte.81-elee~ieft-fteI4
therein OF THB MUNICIPALITY AS FAR AS MAY BE REASONABLY POSSIBLE. If such proposed 
charter is approved by a majority of the electors voting thereon it shall become the 
charter of 8~eft THE municipality at the time fixed therein. IF SUCH PROPOSED CHARTER IS 
NOT APPROVED BY THE ELECTORS, THE CHARTER COMMISSION MAY RESUBMIT THE SAME, IN ITS 
ORIGINAL FORM OR AS REVISED BY THE CHARTER COMMISS ION AND WITHIN THIRTEEN MONTHS FRDr1 
THE DATE OF THE FIRST ELECTION ON THE PROPOSED CHARTER. 

A CHARTER COMMISSION MAY ADOPT RULES FOR ITS ORGANIZATION AND PROCEDURES AND 
MAY FILL ANY VACANCY BY MAJORITY VOTE OF THE REMAINING MEMBERS OF THE COMMISSION. 

C01lII'IE!n t : 

Section 8 provides for the procedures for electing municipal charter commissions 
and for the framing alld submission to the eLctors of proposed municipal charters. 
The Local Government Committee recommends the charter commission method of proposing 
a charter as the only method that should be allowed by the Constitution. It is the 
committee's belief that no group, either by petition or through legislative action, 
should be permitted to submit a charter directly to the electors, without going 
through the deliberative process inherent in the commission method. 

Several amendments proposed by the committee to Section 8 and 9 (Section 9 deals 
with amending municipal charters) closely parallel the proposed amendments to Article 
X, Section 4 (county charter commissions) which have already been adopted by the 
Constitutional Revision Commission. Inclusion of similar amendments to Sections 8 
and 9 provides consistency, where possible and appropriate, to portions of both ar
ticles which deal with the same matters. The committee recognizes, however, that 
municipalities and counties are different entities, with some differing demands and 
requirements. Therefore, the committee's overriding standard in proposing consti
tutional amendments was not consistency for consistency's sake; close considera
tion was given to amending these two sections in order that their application would 
be improved or clarified. 

Some of the amendments proposed for Section 8 are technical in nature and 
intended to remedy existing defects or amgibuities, while others represent significant 
departures from, or additions to, the existing provisions. Major substantive changes 
proposed by the committee are: 

1. Changing the percentage of petition signatures required to place the charter 
commission question on the ballot from 10% to 6%. 

2. Establishing uniform procedures for electing charter commissioners. 

3. Clearly establishing the municipality's obligation to provide funding for 
a charter commission. 

4. Allowing persons who hold other public office to be charter commission 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 
members at the same time. 

5. Clearly establishing procedures required for submission of a proposed 
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charter to the electm-ate. 

6. Allowing the charter corraniss ion to resubmit a defeated ch,~rter to the voters. 

• The proposed changes will be discussed, to the extent possible, in the order in 
whi~h they occur. 

1. The section number would be changed to Section 5. 

• 
2. The number of signatures on a petition to have the question of choosing a 

municipal charter commission placed on the ballot ~.;>ould be reduced from 10% to 6'70 

of the electors. The conmittee determined that 10%, especially in large municipalities, 
is too great an obstacle; 6% is a sufficient number to discourage frivolous attempts, 
and still is reasonably within the power of a serious group of citizens to attain. 
The commission has already agreed to the s<,me reduction for the county provisions. 

•� 
The suggestion that the question of choosing a corranission be placed automatically� 
on the ballot every twenty years was rejected because the process of getting the 
charter commission question on the ballot as presently established has proved very 
successful. 

3. The responsibility for certifying whether a petition has a sufficient number 
of valid signatures is specifically given to the board of elections, which has the

• necessary facilities and personnel to perform this function. Under existing Section 8, 
the municipal official with whom the petition is filed has the responsibility of deter
mining its sufficiency. The proposed amendment is identical to provisions already 
adopted by the Commission in the county amendments. 

• 
4. A regular municipal election is that general election held in November of 

odd-numbered years. The proposed amendment substituting "general election" for 
"regular municipal election" will permit the charter question to be placed on the 
ballot every year and, therefore, doubles the likelihood that the question will not 
require placement on the ballot in a special election, whether at the regular primary 
time or a specially-called election. The option of placing the Commission question 
on the ballot in a special election, however, is retained.

• 5. The proposed amendment would require certification of the ordinance for sub
mission to the board of elections (which is the same procedure followed for tax levies 
and bond issues) not less than 75 days prior to the election, thus filling a gap in 
the present section. This is the same period of time required for submission of 
proposed constitutional amendments and by statute for preparation of absentee ballots.

• The Secretary of State is presently urging adoption, as far as possible, of a 
unifornl 75-day deadline for submission of questions for elections. The Secretary of 
State does not believe a maximum time limit is necessary in the Cons Litution. This 
amendment is similar to provisions in the county sections already adopted by the 
Corrmission. 

• 6. The present Constitution is silent in the area. of procedures for electing 
municipal charter commissioners. The proposed amendment would establish uniform 
procedures for electing charter commissioners to which all boards of elections 
could refer. The amendment specifies the percentage of petition signatures neces
sary (1%) and the procedures for filing candidacies and determining who is elected. 

• 
This amendment is parallel to present constitutional provisions on county chnrter 
commissions. The original county provisions were placed in the Constitution twenty
one years after the municipal sections and were based substantially on the earlier 
municipal sections. However, some provisions were added to the county sections in 
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order to fill gaps in the procedure that had become evident after enactment of the 
municipal sections. This amendment is intended to fill this gap in municipal 
procedures. 

7. Controversy has arisen in some cases because there is no constitutional 
requirement clearly establishing the obligation of a municipality's legislative 
authority to provide the funds necessary for a charter commission to carry out its 
duties. A specific requirement to this effect in the eonstitution would resolve any 
question concerning the existence of the duty to provide the means of carrying into 
effect the intention of the voters, expressed in the election, that the charter com
mission have the ability to perform its assigned function. This amendment is iden
tical to the proposed county provisions already adopted by the Commission. 

8. The amendment liD uld aUlow a person holding other public office to be a 
member of a municipal charter commission at the same time. The Local Government 
Committee's original proposal with respect to county charter commissioners would 
have precluded another public office holder from serving as a member of a county 
charter commission. However, after considerable commission discussion and debate 
on this provision, the Commission amended the proposal to include a provision speci
fically permitting other public officeholders to be charter commissioners. 

9. The present Constitution is silent on the vote required by a charter commis
sion for submission of a proposed charter. Because of this, problems over the legiti
mate vote required have aris'en. The proposed amendment would require an affirmative 
vote of a majority of the total mumber of members authorized to be elected to the 
Commission. This number would remain constant even if the number of members on the 
commission was diminished by death, res~gnation or disqualification. 

10. A technical problem has arisen over the present constitutional provision 
"within one year". One year has been interpreted to be 365 days (366 in leap year), 
which means thAt if the charter commission is chosen at one general election and the 
general election for the following year is more than' 365 days in the future, a special 
election to vote on the charter must be called. The proposed 19-month deadline would 
not only clear up this problem, but it would also give the charter commission adeq~ 

time to do a thorough job, and would allow time for public comment and study of the 
proposed charter. 

11. The procedure for placing the proposed charter before the voters is presently 
unclear, and i£ it is interpreted to require submission to a municipality's legislative 
body before being sent to the board of elections, the legislative body has an oppor
tunity to delay its submission. The amendment specifically provides for direct sub
mission by the charter commission to the board of elections not less than 75 days 
before anLelection. 

12. Because the proposed amendment provides for direct submission of the proposed 
charter to the board of elections, the charter commission, rather than the clerk of 
the municipality, is char~ed with the responsibility of distributing copies of the 
proposed charter to electors. Problems have arisen in the past over failure of the 
municipality to allocate money or personnel to mail copies of the charter to the 
electorate, despite the dity to do, so which-is made explicit in the committee's pro
posed amendment. The proposed amendment is so worded as to allow the charter commission 
to be given assistance in printing and distribution of the charter by volunteer groups 
such as the League of Women Voters. 

•� 
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13. Technical problems have arisen dealing with the dis tribution of copies of'the 
propoRed charter lito each elector whose name appears upon the poll or registration 
books ••• " because> of the differences between registration and nonregistration counties. 
n1e proposed amendment makes clear that what is required is an attempt to mail or� 

•� otherwise distribute a copy to each elector in so far as may be reasonably possible,� 
and does not actually require that every el(~ctor receive a copy. The amendment does 
not re~ognize newspaper publication of the charter as meeting the requirements for 
distributing a copy of tl.e charter to each elec tor, although the amendment does allow 
door-to-door distribution when feasible. 

• 14. Presently a charter commission has only one opportunity to submit a proposed 
charter to the electors. The proposed amendment would give the charter commission the 
opportunity to resubmit, or revise and resubmit, the charter at the following general 
election. In the case of a close vote initially, or where the commission believes 
it is able to identify the objectionable features of the proposed charter or the 
reasons for its defeat, a second opportunity to submit the proposed charter, without

• the election of a new commission and a two-year delay in submission, might be advan
tageous. 

15. Although few insurmountable procedural problems have arisen to date in 
regard to the functioning of charter commissions, a constitutional provision that gives 
specific powers over adoption of rules and procedures and the filling of vacancies to

• the charter commission will eliminate any question of where 

• 

• 

• 

• 

• 

this power lies. 
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Article XVIII� 

Section 9� 

Present Constitution: 

Section 9. Amendments to any charter framed and adopted as herein provided may 
be submitted to the electors of a municipality by a two-thirds vote of the legislative 
authority thereof, and, upon petitions signed by ten per centum of the electors of the 
municipality setting forth any such proposed amendment, shall be submitted by such 
legislative authority. The submission of proposed amendments to the electors shall 
be governed by the requirements of section 8 as to. the submission of the question of 
choosing a charter commission; and copies of proposed amendments may be mailed to 
the electors 8S hereinbefore provided for copi~s of a proposed charter, or, pursuant 
to laws passed by the General Assembly, notice of proposed amendments may be given 
by newspaper advertising. If any such amendment is approved by a majority of the 
elec~ors voting thereon, it shall become a part of the charter of the municipality. 
A copy of said charter or any amendment thereto shall be certified to the secretary 
of state, within thirty days after adoption by a referendum vote. 

Committee Recommendation: 

Section 9~. Amendments to any charter framed and adopted as herein provided may 
be submitted to the electors of a municipality by a two-thirds vote of the legislative 
authority thereof, and, upon petitions signed by teft SIX per eeftt~ CENT of the elec
tors of the municipality~ AS CERTIFIED BY THE ELECTION AUTHORITIES HAVING JURISDICTION 
IN THE MUNICIPALITY~ setting forth any such proposed amendment, shall be submitted 
by such legislative authority. The submission of proposed amendments to the electors 
shall be governed by the requirements of section 8 ~ as to the submission of the 
question of choosing a charter commission; and NOT LESS THAN THIRTY DAYS PRIOR TO THE 
ELECTION THEREON~ copies of proposed amendments me,. SHALL be mailed OR OTHERWISE 
DISTRIBUTED BY THE CLERK OF THE LEGISLATIVE AUTHORITY TO the-e~eetere EACH ELECTOR 
••-fte~e'ft.eie.e-,re¥ieee-ie~-eepiee-ei-a-,re,eeee-eharterjOF THE MUNICIPALITY AS FAR 
AS MAY BE REASONABLY POSSIBLE~ or, pursuant,to laws passed by the General Assembly, 
notice of proposed amendments may be given by newspaper advertising. If any such 
amendment is approved by a majority of the electors voting thereon, it shall become 
a part of the charter of the municipality IMMEDIATELY UPON ITS APPROVAL BY THE ELEC
TORS UNLESS ANOTHER TIME IS SPECIFIED IN THE PETITION OR ORDINANCE PROVIDING FOR 
SUBMISSION OF THE AMENDMENT. WHEN MORE THAN ONE AMENDMENT IS SUBMITTED AT THE SAME 
TIME, THEY SHALL BE SO SUBMITTED AS TO ENABLE THE ELECTORS TO VOTE ON EACH SEPARATELY. 
IN CASE or CONFLICT BETWEEN THE PROVISIONS OF TWO OR MORE AMENDMENTS SUBMIT.1'ED AT 
THE SAME ELECTION, THE AMENDMENT WHICH RECEIVES THE HIGHEST AFFIRMATIVE VOTE NOT LESS 
THAN A MAJORITY SHALL PREVAIL. AN AMENDMENT SHALL RELATE TO ONLY ONE SUBJECT BUT 
MAY .AFFECT OR INCLUDE MORE THAN ONE SECTION OR PART OF A CHARTER. A copy of said char
ter or any amendment thereto shall be certified to the secretary of state, within 
thirty days after the adoption by a referendum vote. 

THERE MAY BE SUBMITTED TO THE ELECTORS OF ANY MUNICIPALITY HAVING A CHARTER 
THE QUESTION "SHALL A COMMISSION BE CHOSEN TO AMEND OR REVISE THE CHARTER OF THE 
CITY OR VILLAGE) OF ?II AND A CHARTER COMMISSION MAY BE ELECTED FOR 
·SUCH PURPOSE, IN 'IRE MANNER PROVIDED IN SECTIONS AS TO THE QUESTION OF CHOOSING A 
CHARTER COMMISSION. SUCH CHARTER COMMISSION MAY FRAME AND SUBMIT TO THE ELECTORS 
OF THE MUNICIPALITY, IN THE MANNER PROVIDED IN SECTION 5 FOR THE SUBMISSION OF A 
PROPOSED CHARTER, ONE OR MORE AMENDMENTS TO THE EXISTING CHARTER OR A NEW OR REVISED 
CHARTER FOR THE MUNICIPALITY. ANY SUCH AMENDMENT OR NEW OR REVISED CHARTER SHALL 
BECOME EP'P'ECTlVE, IF APPROVED BY THE AFFIRMATIVE VOTE OF A MAJORITY OF THE ELECTORS 
VOTING THEBEON, AT THE TIME SPECIFIED THEREIN. 
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A CHARTER MAY BE REPEALED IN THE MANNER PROVIDED IN THIS SECTION FOR THE AMEND
MENT OF A CHARTER, BY THE SUBMISSION TO THE ELECTORS OF THE MUNICIPALITY OF THE 
QUESTION "SHALL THE CHARTER FORM OF GOVERNMENT FOR THE (CITY OR VILLAGE) OF _ 

• 
BE REPEALED?" THE EFFECTIVE DATE OF SUCH REPEAL AND THE ELECTION OF THE OFFICERS OF 
THE GOVERNMENT OF THE MUNICIPALITY TO BECOME EFFECTIVE UPON SUCH REPEAL SHALL BE AS 
PROVIDED BY GENERAL LAW EXCEPT AS OTHERWISE PROVIDED IN A CHARTER APPROVED BY THE 
ELECTORS OF THE MUNICIPALITY AT THE SAME TIME AS OR SUBSEQUENT TO APPROVAL OF THE 
QUESTION OF REPEAL. 

IF THE QUESTION OF THE REPEAL OF AN EXISTING CHARTER FORM OF GOVERNMENT IS 
SUBMITTED TO THE ELECTORS OF THE MUNICIPALITY AT THE SAME TIME AS THE SUBMISSION

• OF THE QUESTION OF THE ELECTORS OF A COMMISSION TO REVISE THE CI~RTER OR THE QUES
TION OF THE ADOPTION OF A NEW OR REVISED CHARTER THAT QUESTION vlliICH RECEIVES THE 
LARGEST NUMBER OF AFFIRMATIVE VOTES, NOT LESS THAN A MAJORITY, SHALL PREVAIL. THE 
QUESTION OF THE REPEAL OF AN EXISTING CHARTER SHALL NOT BE SUBMITTED TO THE ELEC
TORS AT ANY TIME AFTER A COMMISSION HAS BEEN CHOSEN TO FRAME A' NE'd OR REVISED 
CHARTER FOR THE MUNICIPALITY AND BEFORE THE SUBMISSION OF SUCH NEV OR REVISED

• CHARTER TO THE ELECTORS, OR WITHIN TWO YEARS FOLLOWING THE ADOPTION OF A CHARTER 
OR A NEW OR REVISED CHARTER. 

Comnent: 

Section 9 provides the procedures for (1) submitting municipal charter amend
•� ments to the electorate; (2) choosing an ,~lected commission to revise tl1e charter; 

and (3) repealing an existing charter. 

As d5.scussed in the commentary on Section 8, several amendments to S~,ction 9 
were frarreu to para 1Ie 1 proposed amendmen ts to Artic Ie X I Sec tio~ 4, which d,:& Is 
with county ch::rtcr commiss ions. As wi:.:h Sec tion 8, some of the 2Dendmen ts proposed 

•� f01" Section 9 are technical changes designed to remedy existing defects 01- ambigu
ities. Others, however, represent significant departures from the existin3 provi
sions. 

For a discussio'1 of am~ndm8nts in the section which p,J:cal1r::l proposed &::nendments 
in Section 8, thz; reader will be referred to specific point,s of th'2 co::mneatary to 

~ Section 8. Proposed amendments unique to Section 9 will b", discussed, when possible, 
in the order in which they occur. 

1. The sec tion number "ould be c~l;1ngcd from 9 ;~o '5. 

•� 
"c'2. Number of petition signatures reduced from 107 to J!. • See No.1, Section 8. 

3. Certification of signatures ~y the board of <31ectio:1s. See No.2, Section 8. 

4. Distribution of charter amendments to ejectors. See No. 12, Section 3. 

5. Present constitlltiona1 provisions do not providc~ for desi~~ndticn of a 
•� specified time an amendment approved by the voters becomes pert of the.. ch.~rter. This 

amendment provides for a uniform time (immediately) for inc111sion of an approved 
amendment, yet retains the voters I power to specify a different time in the charter 
amendment. 

6. Presently the Constitut~on does not provide procedures for adoption if there 
•� is a conflict between provisions of tt·}O or more charter amendments. A 1931 opinion 

by the Ohio At torney Genera 1 (3626) confirmed the present procedure (under Article II, 
Section 1b), which, by the proposed amendment, would beco'1le a specific provisi.on of 
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23. • 
the Constitution. That procedure provides that the amendment which receives the 
highest affirmative vote not less than a majority shall prevail. 

7. No present provision specifically provides that a charter amendment must 
relate to only one subject. Inclusion of such a prov,ision would specifically bring 
municipal charters under the same requirements for single-subject amendments as con
stitutional provisions for amending the state constitution and county charters, and 
for bond issues and tax levies. Single-subject amendments, as provided for tn the 
proposed provision, would permit submission as a single amendment proposals that 
may affect or include more than one section of the charter. 

8. Presently there is no constitutional provision for procedures for a compre
hensive revision of a charter. While same municipal charters permit appointment of 
charter revision advisory commissions, recommended' amendments must first pass through 
the municipality's legislative body which has the power to change or reject a pro
posed amendment. The constitution does provide a procedure for direct placement of 
a proposed amendment on the ballot (through petition of a percentage of the electors), 
but this type of approach is capable of resulting only in piecemeal amendment or re
vision. The proposed amendment would allow the question of choosing a commission to 
revise or amend the charter to be placed before the voters. Any amendment framed and 
approved by the duly-elected commission, according to the procedures prescribed in 
proposed Section 8, would then be directly submitted to the voters, eliminating the 
legislative body's present prerogative to change or reject amendments submitted to it. 
This amendment is advocated by the Citizens League of Greater Cleveland. The Citizens 
League's intention, in assisting in the drafting of the 1912 provision, was that, 
after the first charter was adopted, additional charter commissions could be convened 
as years went by in the same way and with the same powers as the original charter com
mission. This amendment fulfills the League's original intention. The committee 
believes, however, that proposals submitted by charter revision advisory groups, ap
pointed by mayors or councils to make recommendations, should remain subject to the 
appointing body's approval. 

9. In order to allow an elected charter revision commission flexibility in 
proposing changes and so as to avoid possible legal conflicts over the differences 
between amending and revising a charter, the proposed amendment dealing with sub
mission of the question of electing a charter revision commission specifically provides 
that "a cOl1l1lission be chosen to amend or revise the charter ••• " It is the committee's 
feeling that it should be the Revision Commission's preroga~ve to decide whether its 
proposed amendments are substantial enough to constitute/.a revision. 

10. There is no present constitutional provision for repeal of a charter. 
Charter repeals that have occurred have been based on an old Supreme Court decision 
(Youngstown v. Craver, 127 0.8. 195, 187 N.E. 715, 1933) which held that a charter 
municipality may abolish its charter by initiative procedures. While the Constitu
tion does provide the authority and procedures for adopting and amending charters, it 
does not make express provision for abrogation of a charter. In upholding resort to 
the initiative to achieve charter repeal, the oourt,in effect, held that a charter is 
a matter which a municipality may control by legislative action. This interpretation 
is considered faulty by many legal authorities and they believe the Supreme Court's 
holding might not now stand up if challenged in the courts. Therefore, the com
mittee believes it is best to include specific provisions in the Constitution pro
viding for repeal and specifying its procedures. 

11. The committee has proposed an amendment which would deal with the possi
bility that a conflict might arise if th~-~uestion of repeal of a charter were 
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submitted to the electorate at the s~me election as the submiss:on of the question 
of adoption of a new or revised charter. The proposed amendment provides that in the 
case of conflicting questions on the same ballot) the question which receives the 
larger number of affirmative votes above a majority shall prevail.

• 12. Because the committee believes stability is an overriding principle of 
municipal government) it has included in its proposed provisions for repeal the 
prohibition against placement of a repeal question on the ballot any time after a 
revision commission has been chosen or before submission of a new or revised charter 
by the commission) or two years following adoption of a charte~ or a new or revised 

•� charter. This not only insures an element of stability in governance) but also allows 
a charter) if it has been adopted or revised) a period of time in which to prove its 
worth. 

• 

• 

• 

• 

• 

• 

• 
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Article XVIII, Section 13 

Article XIII, Section 6 

Present Constitution: 

Article XVIII, Section 13 

Section 13. Laws may be passed to limit the power of municipalities to levy 
taxes and incur debts for local purposes, and may require reports from municipal
ities as to their financial condition and transactions, in such form as may be 
provided by law, and may provide for the examination of the vouchers, books and 
accounts of all municipal authorities, or of public undertakings conducted by 
such authorities. 

Article XIII, Section 6 

Section 6. The General Assembly shall provide for tbe~organization of cities, 
and incorporated villages, by general laws; and restrict their power of taxation, 
assessment, borrowing money, contracting debts and loaning their credit, so as to 
prevent the abuse of such power. 

Committee Recommendation: 

Section i3 I. Laws may be passed to limit the power of municipalities to levy 
taxes AND ASSESSMENTS and incur debts for local purposes, and may require reports 
from municipalities as to their financial condition and transactions, in such form 
as may be provided by law, and may provide for the examination of the vouchers, 
books and accounts of all municipal authorities, or of public undertakings conducted 
by such authorities. 

Repeal Section 6 of Article XIII. 

Comment: 

Article XIII (corporations) was adopted in 1851 in part to prohibit the legis
lature from enacting special acts for the government of municipal corporations, a 
practice which had been greatly abused by the legislature since the Constitution of 
1802 was adopted. Section 6 authorized the legislature to pass general laws for 
the organization of cities and incorporated villages. As noted earlier, in spite 
of the "general law" requirement, an extensive classification structure of Ohio 
municipalities was created by the legislature and eventually declared unconstitu
tional by the state Supreme Court in 1902. Adoption of Article XVIII in 1912 was 
an attempt to prevent any future efforts at overclassification. The first portion 
of Section 6 of Article XIII (General Assembly to provide for organization of cities 
and villages by general law) is provided in Sections 1 and 2 of Article XVIII. 

Article XIII, section 6 also authorizes the General Assembly to restrict the 
powers of municipalities to levy taxes and assessments, borrow money, contract debts 
and lend their credit. Article XVIII, Section 13 authorizes the passage of laws 
to limit the pm~er of municipalities to levy taxes and incur debt for local pur
poses. Except for the provision about assessments, Article XIII, Section 6 dupli
cates ptesent Article XVIII, Section 13. Furthermore, there is no case law under 
Section 6 which interprets that section that would not also apply to Section 13. 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 
The framers of Article XVIII in 1912 apparently intended to repeal Article XIII, 
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Section 6; however, its repeal was i~advertently forgotten or ovcrlook0d. 

'TIle committee proposes repeal of Article XIII. Section 6 in order to 
eliminate the duplication with Section 13 and to add to Section 13 authoriza,.ion 

• for the General Ass(mbly to limit municipal power to levy 
nonoverlapping provision of Section 6. 

Section 13 would become section 7 in the conmittee's 
ment of sections in Article XVIII. 

• 

• 

• 

• 

• 

• 

• 

• 

assessments. the only 

proposed rearrange
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Article XVIII 

Section 4 

Pr,sent Constitution 

Any municipality may acquire, construct, own, lease and operate within or 
without its corporate limits, any public utility the products or service of which 
~s or is to be supplied to the municipality or its inhabitants, and may contract 
with others for tmy such product or service. The acquisition of any such public 
utility may be by condemnation or otherwise, and a municipality may acquire thereby 
the use of, or full title to, the property and franchise of any company or person 
supplyfng to the municipality or its inhabitants the service or product of such 
utility. 

Commtttee Recommendation: 
change the 

No change, except to/section mnnber from 4 to 8. 

Background of Section 4: 

The sections of Article XVIII dealing with utilities (4, 5, 12, 6) were designed 
by the Constitution I s framers to give 1JR1nicipal1ties powers completely independent of 
the General Assembly so that municipalities could have flexibility in dealing with 
their individual utility problems and needs. 

Present Section 4 provides municipalities the right to acquire, construct, own, 
lease or operate a public utility for its residents. 

The cou!:ts have consistently upheld the high degree of independence and powers 
relating to ownership and operation of public utilities which were granted municipal
itie. under Section 4. However, the courts have ruled against complete municipal 
autoaomy in the area of surplus utility revenues and have refused to permit the use 
of such reve,ues to p.y general municipal expenses. The Supreme Court decided that 
a charge for a utility which produced an excess over the amount required to cover the 
cost of the utility service constituted a tax, and taxes are subject to regulation 
by the General Assembly pursuant to Article XVIII, Section 13 and Article XIII, Sec
tion 6 of the Constitution. (Cfncinnati v. Roettinger, 105 0, S. 145, 137 N. E. 6, 
1922; Hartwick Rea1tI Co. v. Cltx of Cleveland, 128 O. S. 583, 192 N. E. 880, 1934; 
City ofLalu!wood v. Rees, 132 O.S. 399, 8 N. E. 2d 250, 1937). 

Section 4 also gives municipalities the power to acquire land for utility 
purposes by condemnation, even though the land is outside the municipality. That 
power has been upheld in the courts. (Toledo v. Link, 102 O. S. 336, 131 N. E. 796, 
1921). ProbleDS have arisen, however, when one municipality attempts tocondem 
land which is used for a public purpose by another municipality. This produces 
a conflict between co"equal governmental units with co-equal powers of eminent 
domain. 1n Blue Ash v. Cincinnati, 173 O. S. 345, 182 N. E. 2d 557 (1962), the 
Supreme Court held that the power to condemn granted fn Section 4 did not extend to 
the public lands of another municipality that are maintained as part of that mu
nicipality's goverilmentalfunction, unless such power is expressly authorized by 
statute or arises by necessary implication. The Sut*eae Court in Britt v. Columbus, 
38 O. S. 2d 1 (1974) decided that the right of eminent domain is not available if 
the property acquisition is soleiyfor the purpose of supplying the customers outside 
the municipal border. While there is a statutory eminent domain power covering 
this circumstance, the municipality must make payment in lieu of taxes on such 
property. 

•� 

•� 

•� 

•� 
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• 
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Comment: 

• 
During its deliberations on the utility sections, the Local Government Committee 

considered alternatives to the present Section 4 that ~u1d alleviate the negative 
impact of the Roettinger, Blue Ash and Britt decisions. 

• 
On the issue of surplus utility revenues to be used for general municipal ex

penses other than utilities, the committee determined that, while it does not agree 
with the theory behind Roettinger that such revenues constitute a tax, a change in 
present Section 4 is not necessary, for several reasons. 

1. As a matter of practical politics, municipal officials are reluctant to 
raise utility rates, even when the need is compelling. The political process ef
fectively acts to keep rates from rising to a point where they would create 
surplus funds. Municipal officers are very unlikely to attempt to fund all or a

• large part of the operation of their municipality from utility rates for fear the 
an angry electorate might replace them at the first opportunity. 

2. Municipalities have a common law obligation to provide utility products 
and services at reasonable rates, so rates cannot be excessive or confiscatory. 

• 3. While municipalities are restricted by common law and the effects of the 
Roettinger decision from charging rates in excess of utility operating costs, the 
accumulation of a fund for the reasonable repair and replacement of the utility 
is allowed. 

• 
4. No municipal or citizens group has proposed changing present Section 4. 

The Ohio Municipal League believes that, while the Roettinger decision does impose 
a theoretical restriction on municipalities, even if Section 4 were amended the 
results would be the same--a municipality would not set utility rates at a level 
high enough to raise revenues. 

The committee recommended against amending Section 4 in order to undo the

• negative effects of the Blue Ash and Britt decisions. It is the committee's con
clusion that the General Assembly could set out the conditions under which one 
municipality's utility needs are of higher priority than another's, permitting 
condemnation of one municipality's property by another. It believes that this 
would be very difficult to do in the Con~tution and is essentially statutory 
material. 

• 

• A second issue dealing with eminent domain concerns the statutory provision 
for payment in lieu of taxes by a municipality that acquires utility property from 
another municipality. While the MUnicipal League expressed some interest in 
amending Section 4 to make it clear that the power of condemnation granted in 
Section 4 extends to the acquisiton of property by a municipality solely for 
utility expansion outside its territory, the committee determined that municipalities 
have statutory powers, if not power directly from the ConSititution, to take property 
outside their territory solely for such a purpose. The committee also concluded 
that the staturtory requirement of payment in lieu of taxes could be amended by the 
General Assembly in order to handle problems relating to those payments and 

• 
concluded that the General Assembly is the proper forum for making such a decision, 
which should be viewed from the perspective of all units of government competing 
for taxes and weighing their various needs. 
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Article XVIII 

Section 5 •Present Constitution: 

Section 5. Any municipality proceeding to acquire, construct, own, lease or 
operate a public utility, or to contract with any person or c~any therefor, 
shall act by ordinance and no such ordinance shall take effect until after thirty 
days from its passage. If within said thirty days a petition signed by ten per •centum of the electors of the municipality shall be filed with the executive 
authority thereof demanding a referendum on such ordinance it shall not take 
effect until submitted to the electors and approved by a majority of those voting 
thereon. The submission of any such question shall be governed by all the provi
sions of section 8 of this article as to the submission of the question of choosing 
a charter commission. • 
Committee Recommendation: 

No change except to change the section number from 5 to 9~ and the reference 
in the section to section 8 to section 5. 

Cm-nt : • 
Section 5 provides for a referendum on any ordinance passed by a municipality 

to acquire, construct, own, lease or operate a public utility. The courts have 
consistently held that the only ordinance subject to referendum under Section 5 is 
that ordinance which first begins the process of exercising Section 4 powers, as 
opposed to subsequent ordinances which are merely a continuation of or additon • 
to the first. (Fostoria v. King, 154 O. S. 213, 94 N. E. 2d 697, 1950.) 

The committee determined that present Section 5 does not pose any probl~s 

for municipalities that need clarification in the Constitution. It also concluded 
that it is not possible, nor even desirable, to constitutional~definewhat spe
cific kinds of ordinances are subject to referendum under Section 5. Therefore, •
the committee recOllllll8llds that no change be made in present Section 5. 

• 

• 

• 
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jlrtic Ie ~:v:rII 

Section 12 

• Present Constitution: 

• 

Section 12. Any municipality which acquires, constructs or extends any public 
utility and desires to raise money for such purposes may issue mortgage bonds 
therefore beyond the generc\l limit of bonded indebtedness prescribed by law; pro
vided th",t such mortgage bonds issued beyond the general limit of bonded indebted
ness prescribed by law shall not impose any liability upon such municipality but 
shall be secured only upon the property and revenues of such public utility, in
cluding� a franchise stating the terms upon which, in case of foreclosure, the pur
chaser may operate the same, which franchise shall in no case extend for a longer 
period than twenty years from the date or the sale of such utility and franchise 

• 
on forec los ure • 

Committee Recommendation: 

Section i2 10. Any municipality which acquires, constructs i IMPROVES~ or 
extends any public utility and desires to raise money for such purposes i OR TO 
REFUND OR PROVIDE FOR REFUNDING AT ANY SUBSEQUENT DATE ANY BONDS OR NOTES, IN

• CLUDING GENERAL OBLIGATION BONDS OR IDTES, ISSUED AT ANY TIME FOR SUCH PURPOSES~ 

may issue me~~~a~e bonds AND NOTES IN ANTICIPATION OF BONDS therefor beyond the 
general limit of bonded indebtedness prescribed by law; provided that such 
me~t!a!e bonds AND NOTES issued beyond the general limit of bonded indebtedness 
prescribed by law shall not impose any liability upon such municipality but shall 
be secured only upon the p~epe~tY-8ae revenues of such public utility, AND MAY

• BE FURTHER SECURED BY A mRTGAGE UPON ALL OR PART OF THE PROPERTY OF SUCH PUBLIC 
UTILITY WHICH MORTGAGE MAY PROVIDE FOR iael~eift! a franchise stating the terms 
upon which, in case of foreclosure, the purchaser may operate the same, which 
franchise shall in no case extend for a longer period than tvJenty years from the 
date of the sale of such utility and franchise on foreclosure. 

•� Conunent: 

Section 12 permits municipalities to issue revenue bonds, which are not general 
obligation debt of municipalities, to purchase, construct, or extend a utility. 
These bonds require a mortgage on the utility property and the grant of a fran
chise upon foreclosure to the bondholder. 

• The Supreme Court, in City of Middletown v. City Commissioners, 138 O.S. 596, 
37 N.E. 2d 609 (1941), ruled that Section 12 is self-executing and self sufficient, 
and that utility mortgage revenue bonds issued strictly within its terms are not 
affected by other parts of the Constitution or by the Uniform Bond Act. 

•� The amendments to Section 12 proposed by the committee include four specific 
changes: 

1. It specifically permits the issuance of bonds to improve the utility. 
Although municipalities presently possess this power, addition,of the word "improve ll 

to "any municipality which acquires, constructs, improves or extends any public 
•� utili ty. • ." makes it clear that bonds can ee issued for that purpose. 

2. It permits the issuance of notes in anticipation of bonds. This change 
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would allow for temporary financing, especially during the period of construction, 
until final costs could be determined in order to issue bonds. This procedure is the 
same as in general obligation financing, and in certain other kinds of revenue 
bond financing. 

•3. It removes the designation of the bonds as "mortgage" bonds and makes op
tional the provision of a mortgage on the property or for a mortgage and a franchise 
to operate as security. Many municipal officials, as well as many bond underwriters 
and investment bankers, believe that the concept of a mortgage on the utility is 
archaic and that no municipality would default and allow a bondholder to take over 
a utility except as a last resort in an economic depression. Furthermore, officials 
believe bond purchasers are primarily interested in the revenue anticipated by the • 
bonds, not in the mortgage or franchise. However, if a municipality and its bond 
underwriters, bankers, and financial advisor, believe that the security of a mortgage, 
with or without a franchise, is needed, the proposed amendment permits this. 

4. It allows refunding of notes or bonds, including those of general obligation, 
by revenue bonds. Section 12 now provides that revenue bonds can be issued only for • 
the purposes of acquiring, constructing or extending a utility, so that if general 
obligation bonds have already been issued, the utility has already been acquired, con
structed or extended. Therefore, under the present section, it is not clear that 
revenue bonds could be used simply to refund the general obligation debt. The pro
posed amendment also would permit either immediate refunding (refunding outstanding 
obligations at their maturity) or advance refunding. The committee believes that • 
the refunding of revenue bonds by general obligation bonds could be provided by the 
General Aseembly under existing law, and therefore, is not essential in the Consti
tution. 

The committee also recommends that the section number be changed from 12 to 10 
in order to place the section in logical sequential order with the other utility • 
sections in Article XVIII. 

The committee's recommendations for changes in Section 12 are based on 
several considerations. The committee determined that municipalities needed more 
flexibility and the changes proposed are intended to make local decision-making 
in the area of utility financing more flexible in that financing arrangements • 
could be tailored by the municipality, with advice from underwriters, investment 
bankers and financial advisors to fit particular needs and requirements. 

The committee also believes that the proposed amendment to Section 12 will 
allow municipalities to more readily take advantage of changes in the economic sit
uation as it applies to bonding. Municipalities will no longer be. tied to a restric • 
tive means of raising money for utility construction or improvement, but instead will 
be able to explore other bonding methods to raise needed revenues. 

• 

• 
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Ar tic Ie XVI II� 

Section 6� 

•� Present Constitution:� 

•� 

Section 6. Any municipality. owning or operating a public utility for the� 
purpose of supplying the service or product thereof to the municipality or its� 
inhabitants. may also sell and deliver to others any transportation service of� 
such utility and the surplus product of any other utility in an amount not ex�
ceeding in either case fifty percent of the total service or product supplied� 
by such utility within the municipality. provided that such fifty percent limi�
tation shall not apply to the sale of water or sewage services. 

Committee Recommendation: 

• Section e 11. Any municipality, owning or oper~tin~ a public utility for 
the purpose of supplying the service or product thereof to the municipality or 
its inhabitants. may also sell and deliver to others any transportation service 
of such utility and the surplus product of any other utility in an amount not 
exceeding in either case fifty per cent of the total service or product sup
plied by such utility within the municipality. provided that such fifty per 

•� cent limitation shall not apply to the sale of water~ e~ sewa8e~ TRANSPORTATION.� 
OR SOLID WASTE MANAGENENT services. 

Comment: 

•� 
Section 6 limits the amount of utility products or services theit <., munici�

pality may sell outside its borders to 50% of the total service or product sup�
plied by the utility \vithin tl:c ml~nicipality. An exemption to the: 50% limit� 
for wa tcr and sewage services was added to t'le Cons tLtClLion i.n 195~. 

• 
The corrnnittee decided to add tre.nsport"tion and solid .vDste TI1bna",C-;olC'n:: to 

the list of exemptions. This recommendation is based on :.:1:.e growin~ realization 
that the problems arising in these st'rvice arpClS cannot be solv.:d adequately on 
the level of a si.ngle municipality. The large outlays needed, in terros of planning 
and operating costs, facilities and equipment, to begin or improve axis tin.: ,nass 
transit systems and solid waste management systems necessitates l~rge scale ope~-
a tions in order to benefi t from economies of scale. Moreover, t:lcse tltiO types of 

•� 
services are matters of areewide concern. Coordinated and efficient service,� 
that will adequately meet the needs of citizens and the rer;llirements of the� 
state and federal governments, can pt"obably be provided only on a L:rger scale.� 

•� 

It is the committee's intention that inclusion in proposed Section 6 of the term� 
"solid \vaste management" would cover establishment of resource recovery plants for� 
recycling or reuse of solid waste materials. Such plants need lar68 areas, very'� 
often entire metropolitan areas, from which to collect in order to be economically� 
viable.� 

The committee dd consider repeal of the 50% limitation on utility products or 
services sold by a municipality outside its borders. The only major municipal 
utilities to which the 50% restriction now applies are the municipal electric 
utilities and the few municipally-owned gas companies. 

• The 50% restriction was originally placed in the Constitution at the urging 
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of the private electric utilities in order to overcome some of the competition they were 
facing from rural electric co-ops. The framers of the section realized that economic
ally, a municipality had to build in a surplus electric capacity when it erected its 
generating facility in order to be able to meet future electrical needs of its 
residents without expansion. They also knew that this surplus electricity could • 
be sold outside the municipality in competition with private utility companies which 
did not enjoy the tax exemptions of municipal utilities. Therefore, the framers 
agreed upon the 50% limitation on municipal utility products or services sold out
side a municipality in order to balance the economic needs of both private and 
municipal utility owners. The Local Government Committee concluded that the 50% 
restriction should be retained for municipally-owned electric and gas utilities. • 

• 

• 

• 

• 

• 

• 

• 
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Article XVIII

• Section 10 

Present Constitution: 

• 
A municipality appropriating or otherwise acquiring property for public use 

may in furtherance of such public use appropriate or acquire an excess over that 
actually to be occupied by the improvement, and may sell such excess with such 
restrictions as shall be appropriate to preserve the improvement made. Bonds 
may be issued to supply the funds in whole or in part to pay for the excess 
property so appropriated or otherwise acquired, but said bonds shall be a lien 
only against the property so acquired for the improvement and excess, and they

• shall not be a liability of the municipality nor be included in any limitation of 
the bonded indebtedness of such municipality prescribed by law. 

Committee recommendation: 

No change, except to change section number from 10 to 12.

• Comment: 

Section 10 authorizes municipalities, when appropriating or otherwise 
acquiring property for public use, to acquire property in excess of that actually 
needed for the improvement and to sell such excess. It also permits them to

• borrow money and issue revenue bonds to buy the excess property. 

The intent of the framers of Section 10 in 1912 was to allow municipalities 
making improvements to acquire, either by purchase or condemnation, more property 
than needed for the improvements and then to sell the excess property, which 
would have increased in value because of the improvements, in order to offset a

• substantial portion of the cost of improvements. 

The courts, however, have ruled that under the 14th Amendment to the U.S. 
Constitution, municipalities could not use the excess condemnation provisions of 
Section 10 unless the municipality, in its ordinance, clearly specified a valid 
purpose, other than as a means of raising revenue, for the taking, as well as

• showing its necessity. (Cincinnati V. Vester, 33 F. (2d) 242, (aff. by 281 

• 

U.S. 439); and East Cleveland v. Nau, 124 O. S. 433.) The interpretation of 
Section 10 as regards the Cincinnati and East Cleveland decisions, in effect. 
limits municipalities to eminent domain powers they already possessed in Article 
XVIII Section 4 and by statute, and negates the original intention of the section's 
framers. 

However, Section 10 has been cited by the Ohio Supreme Court as specifically 
authorizing acquistion of property for urban renewal purposes. In State ex reI. 
Bruestle v. Rich, 159 O. S. 13, the court ruled that even if purchase or condemnation 
of real estate involves acquisition of a greater portion than actually necessary 
to accomplish the purpose of eliminating slum conditions and providing against

• their recurrence, this acquisition is specifically authorized by Section 10. 
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Because of the section's significance to urbln renewal, the committee 

recommends retaining the section in the constitution changing only the number 
even though the original purpose of the section seems no longer valid. • 

• 

•� 

•� 

•� 

• 

•� 

•� 

•� 
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• 
Article XVIII 

Section 11 

Present Constitution: 

• 
Any municipality appropriating private property for a public improvement 

may provide money therefor in part by assessments upon benefited property not in 
excess of the special benefits conferred upon such property by the improvements. 
Said assessments, however, upon all the abutting, adjacent, and other property 
in the district benefited, shall in no case be levied for more than fifty per 
centum of the cost of such appropriation. 

Committee recommendation: 

• No change, except to change section number from 11 to 13. 

Comment: 

•� 
Section 11 provides for the assessment of property to finance local improve�

ments. Identical provisions are provided for by statute, Section 727. 08 of the� 
Revised Code.� 

The committee does not believe that there are any problems with Section 11 
that necessitate constitutional remedies, nor is there any sentiment for changing 
it. Therefore, the committee recommends that no change be made in Section 11. 

• 

• 

• 

• 

• 

• 
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Article XVIII 

Section 14 •
Present Constitution: 

All elections and submissions of questions provided for in this article 
shall be conducted by the election authorities prescribed by general law. 
The precentage of electors required to sign any petition provided for herin 
shall be based upon the total vote cast at the last precedtng general municipal •election. 

Committee recommendation: 

No change. •
Comment: 

Section 14 requires that the election authorities prescribed by general 
law must conduct all elections and submissions of questions authorized tn 
Article XVIII. It also requires that the percentage of signatures needed be 
based upon the total vote in the last general municipal election. • 

The committee is not aware of any constitutional problems with present 
Section 14 and, therefore, recommends that no change be made in it. 

• 

•� 

•� 

• 

• 
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II Townships 

Article X 

Section 2 

Present Constitution: 

The General Assembly shall provide by general law for the election of such 
township officers as may be necessary. The trustees of townships shall have such 
powers of local taxation as may be prescribed by law. No money shall be drawn 
from any township treasury except by author1ty of law. 

Committee recommendation: 

Repeal Section 2 and enact a new Section 2 to read as follows: 

Section 2. THE GENERAL ASSEMBLY SHALL PROVIDE BY GENERAL LAW FOR THE 
ORGANIZATION, CONSOLIDATION, DIVISION, DISSOI1JTION , ALTERNATION OF BOUNDARIES, 
AND GOVERNMENT OF TOWNSHIPS. 

THE GENERAL ASSEMBLY MAY BY GENERAL LAW DIVIDE TOWNSHIPS rnTO TWO CLASSES, 
ONE OF WHICH SHALL BEDESIGNATED THE URBAN TOWNSHIP CLASS: ESTABLISH CRITERIA 
FOR SUCH CLASSIFICATION: PROVIDE THE METHOD OF TRANSITION FROM ONE CLASS TO 
TIlE OTHER.: AND PROVIDE ALTERNATIVE FORMS OF TOWNSHIP GOVERNMENT FOR URBAN 
TOWNSHIPS, BUT NO ALTERNATIVE FORM SHALL BECOME OPERATIVE UNTIL SUBMITTED TO 
THE ELECTORS OF A TOWNSHIP AND APPROVED BY A MAJORITY OF THOSE VOTING THEREON 
UNDER REGULATIONS PROVIDED BY LAW. 

NO ALTERNATIVE FORM SHALL BE SUBMITTED TO THE ELECTORS OF A TOWNSHIP FOR 
APPROVAL UNLESS PROCEDURES FOR ANNEXATION OF SUCH TOWNSHIP TO A CONTIGUOUS 
MUNICIPAL CORPORATION AND INCORPORATION OF SUCH TOWNSHIP AS A MlJNICIPAL CORPORATION 
HAVE BEEN UNDERTAKEN AS PROVIDED BY LAW AND NEITHER ANNEXATION NOR INCORPORATION 
HAS BECOME EFFECTIVE BECAUSE OF THE LACK OF APPROVAL BY THE ELECTORS, OFFICERS, OR 
LEGISLATIVE AUTHORITY OF A POLITICAL SUBDIVISION OTHER THAN THE TOWNSHIP. 

AN URBAN TOWNSHIP THAT ADOPTS AN ALTERNATIVE FORM OF GOVERNMENT MAY, EXCEPT 
AS LIMITED BY THE GENERAL LAW, ADOPT AND ENFORCE WITHIN THE LIMITS OF THE UNIN
CORPORATED TERRITORY OF THE TOWNSHIP ALL MEASURES FOR THE LOCAL SELF-GOVERNMENT 
OF THE TOWNSHIP, INCLUDING LOCAL POLICE, SANITARY, AND OTHER SIMILAR REGUIATIONS, 
AS ARE NOT AT VARIANCE WITH THE GENERAL IAWS OR IN CONFLICT WITH THE EXERCISE BY 
A COUNTY OF ANY. P<MER AUTHOR IZED BY THIS CONSTITUT ION OR BY IAW: PROVIDED, THAT NO 
TAX SHALL BE LEVIED BY A TOWNSHIP EXCEPT AS AUTHORIZED BY IAW. 

Comment: 

The first paragraph of the proposed new section is intended to replace the 
present section 2, and to make clear the power of the General Assembly, which is 
implied in the present language, to create, alter, dissolve, and provide for the 
governments of townships. The language of this section parallels that of the 
proposed change in Section 2 of Article XVIII, relating to municipal corporations. 
In the opinion of the Committee, this language does not in any way alter 
the powers which the General Assembly presently possesses with respect to townships. 
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39. • 
It is intended to make clear that the General Assembly does have such powers in the 
event that there might be a challenge based on the argument that townships existed 
before the adoption of the present Ohio Constitution. 

The remainder of the section is entirely new, and is not derived from the 
Constitution or laws of any other state. It is ,intended by the committee to be a 
response to the needs of urban townships in Ohio. 

Paragraph 2 of the proposed section begins with a provision for limited 
classification of townships. The General Assembly would be authorized to create 
two classes of townships, one to be designated the "urban township" class. The 
definition and criteria would be established by the General Assembly. Testimony 
presented to the committee indicated that there is a difference which should be 
recognized between the needs of those township areas, outside the municipalities, 
which are urban and heavily populated and those which are rural and sparsely 
populated. It was also indicated that two classes would be sufficient--that the 
problems of urban townships may differ from one another in degree but not in kind. 

The remainder of paragraph 2 would permit the General Assembly to provide 
alternative forms of government for urban townships. No township could operate 
under an alternative form until such alternative form had been submitted to the 
electors of the township and had received a majority vote. Township officials 
have suggested such changes in the structure of township government as a larger 
governing body and authorization for the appoint,ment of a township manager. 

Paragraph 4 states that an "urban township" which adopted an alternative form 
would acquire from this constitutional provision powers of local self-government identical 
to those proposed by this Commission for counties except that, in case of conflict 
between a county ordinance and a township ordinance, the county would prevail. This 
exception is in accord with the committee's philosophy that county government 
should be given the first opportunity to solve metropolitan problems. 

The committee gave very lengthy consideration to the requests of some town
ship officials for greater powers and to the consequences of a constitutional 
grant of such powers. There was recognition that, in some cases of heavily popu
lated townships, there are problems which cannot be dealt with effectively under 
present township provisions. It has been the philosophy of the committee to look 
to existing remedies before recommending constitutional changes. In this case, 
there are two such remedies: a majority of the propeBt,: owners in territory ad
jacent to a municipal corporation may request annexation to a contiguous municipal 
corporation or a majority of the adult freeholders in an area may petition the 
county commissioners to incorporate. Therefore, in paragraph 3, it has been pro
vided that no urban township may be permitted to vote on an alternate form until 
the township has attempted incorporation procedures and annexation procedures and 
both have been denied. However, because it is possible for both of these procedures 
to be thwarted by the actions of municipal corporations, relief is provided by the 
stipulations in paragraph 3 of the section. 

The proposed new section reflects two basic premises of the Local Government 
Committee. 

1. Strong county government should be encouraged and the county should be 
viewed as the unit of government most likely to solve areawide or regional problems 
in Ohio. This view is accepted as part of, the Commission's position on local gov
ernment and is embodied in the county recommendations already adopted by the 
Coumission. 
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2. Another unit of government should not be created which duplicates an 
already existing unit. 

• It is the committee's judgement that an urban township, or urbanized por
tions of towhships, experiencing problems of a magnitude so great that they 
cannot be dealt with under existing powers, should be encouraged to seek incor
poration and thereby receive municipal powers, or to seek annexation to an 
existing municipal corporation. If these two approaches are denied them, then 

• they should be able to acquire the tools - structure and powers - necessary 
to solve their problems. 

Background of Section 2: 

• 
Townships in Ohio were originally viewed as the basic form of government 

for rural areas. They were conceived of as administrative units of the county; 
they were created by the county, their officers were appointed by the county 

• 

commissioners, and their functions were designated by the county for the purpose 
of carrying out county duties and responsibilities. Early in Ohio's statehood 
townships became, and remain today, units of government independent of the county, 
creatures of the General Assembly rather than the county. The county commissioners 
continue to determine to some extent,the size and shape of townships because of 
their role in annexation and in corporation. In many instances, townships and 
municipal corporations overlap; however, township government and services do not 
compete with municipal government and services within the boundaries of the 
municipal corporation. 

• 

Townships derive both governmental structure and powers from the legislature. 
Township' officers have not changed since early in Ohio's statehood. Three 
township trustees and one township clerk are elected at large by township electors 
for a term of 4 years. They are elected, two at a time, in the odd-numbered years, 
when municipal officials are also elected. Township trustees are viewed more as 
administrative officials than legislative, although legislation in recent years 
giving townships permissive power to perform certain functions places more policy
making decisions in their hands than had previously been the case. 

• 
Originally, the main function of township officials was, and still is in 

many areas of the state, the maintenance of roads. Ru~al residents had little 
need of other governmental services. In recent decades, however, and particularly 
since the end of World War II, as people have moved from the city to the suburb 
and township population has increased at a substantially greater rate than city 
population or the population of the state as a whole, township residents in 
metropolitan areas are no longer self-sufficient but need essential urban services, 
such as a safe water supply and provisions for waste disposal. 

• There are approximately 1320 townships in Ohio testimony received by the 
local governmental committee indicated that the officials and residents of a small 
number of "urban" townships believe that they lack an adequate governmental 
structure and adequate powers to meet the needs of the residents. Because of the 
varying definitions of the term "urban township", the number of such townships in 
Ohio is given, variously, as 109, 92, 50 and other numbers. There are,

•� according to the 1970 census, 109 townships with more than 5,000 people. (1)� 

(1) A good example of both the increasing municipal functions of townships, and 
the problem of defining urban townships, is the recent enactment by the General 
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Four courses of action are available to townships or people in unincorporated 

areas struggling with urban needs: (1) they can seek additional powers, and a dif
ferent governmental structure, from the General Assembly (powers have been added 
gradually, as they have been to county government, over the last few years, but no 
changes have been made in the basic governmental structure); (2) a majority of the 
property owners in territory adjacent to a municipal corporation can seek annexation 
to that municipal corporation; (3) a majority of the adult freeholders in an area can 
petition the county commissioners to incorporate; (4) townships can contract with 
the county or with a municipal corporation for the provisions of services. Although 
the power to contract may satisfy most needs for services, it cannot supply the need 
for ordinance-making power to regulate activities covered by general police powers, 
which some township officials have indicated that they need. An example of the latter 
presented to the committee is the power to require registration of itinerant sales
persons, in order to protect township residents from unethical sales practices. 

Under current Ohio statutes, both annexation and incorporation can be frustrated 
by a municipal corporation. In the case of annexation, when sought by the property 
owners of adjacent territory, the municipal corporation to which annexation is 
sought can, by council action, reject the annexation. In order for a proposed in
corporation to take place, every municipal corporation within three miles of the boundary 
of the.proposed corporation must adopt a resolution approving the incorporation unless 
it has rejected annexation of the same territory within the past two years. Muni
cipal corporations supported the addition of the three-mile rule to the Revised Code 
in 1967, because they were concerned about losing their own ability to grow and 
expand their territory if incorporation of the territory on the fringes of the city 
was too easy. Indeed, municipalities in Cuyahoga county seem to have reached the no
growth point already, because of the pre-1967 incorporations. To what extent annex
ation or incorporation would be pursued by property owners in urban townships were it 
not for the potential "vetoes" by municipal corporations is Dot known. 

Constitutional Provisions 

The Ohio Constitution contains no basic provisions respecting township government 
such as are now found for counties and municipal corporations. Townships have had the 
same form of government and basic powers since early in Ohio's statehood; neither the 
1851 nor the 1912 ~onstitutional conventions dealt in any major way with either 
townships or counties. Until 1933, section I of Article X read: "The general assembly 
shall provide by law for the election of such county and township officers as may be 
necessary." In 1933, Article X was rewritten. It .now provides for county charters, 
alternate forms of county government, and authorizes the General Assembly to provide 
for the government and organization of counties. The township provision, although 
rewritten and separated from the county provisions, was not significantly changed. 
Section 2 of Article X now read as follows: 

The General Assembly shall provide by general law for the election of such 
township officers as may be nece.~sary.,!,he .trus tees of townshi~s sh~ll hay_e__ 

Assembly of H.B. 513, which authorizes certain townships to establish a civil service 
commission for the employment, promotion, and discharge of township policemen and 
firemen. As originally introduced, H. B. 513 applied to "urban" townships defined 
as townships with a population of 25,000 or more persons (outside any municipal 
corporation) with a police or fire department of 10 or more full-time paid employees. 
As finally enacted, it applies to "civil service" townships (defined as townships 
with a population of 10,000 or more outside of any. municipal corporation), with a 
police or fire department of 10 employees or more and with a civil service commission 
created pursuant to the act. 

•� 

•� 

•� 
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•� 

•� 

•� 
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such powers of local taxation as may be prescribed by law. No money shall 
be drawn from any township treasury except by authority of law.� 

The section speaks only about the election of township officers. This con�

• trasts with the provisions in the constitution for both county and municipal cor
porations in which the General Assembly is required to provid e by general law "for 
the organization and government" of counties (Section 1 of Article X) and to pass 
general laws to provide "for the incorporation and government of cities and vil
lages" (Section 2 of Article XVIII). 

•� Other references to townships and to township officers in the Constitution.� 

•� 

Township officers are elected in the odd-numbered years (with municipal of�
ficials) and have even-numbered terms not exceeding 4 years (Article XVII, sections� 
land 2). Section 7 of Article V, which requires direct primary elections for nom�
inations for all elective state, district, county and municipal offices makes an� 
exception for township officers unless petitioned for by a majority of t>e electors� 
of the township. The Elections and Suffrage' Committee has studied t:,ese sections� 
but is not proposing any changes in the provisions relating to townships. 

• 
Section 1 of Article X permits townships, purs' ant to general law, to transfer 

or revoke the transfer of any of tl.eir powers to the county, \vith county consent. 
The right of initiaLive and referendum mu"t be reserved to the people of the to..m
ship with respect to such transfers. No statutes have been enacted implementing 
these provtsions. Section 3 of Article X, which provides for the poucrs a county 
may acquirt! with a county charter, presently resolves <.l conflict between county 
and township powers in favor of tl1e township; the Commiss ion's reconuncnda tion on 
this section, however, w:Juld remove this provision. 

• Jus~ as townships do not acquire a form of government nor substantive powers 
from the Constitution, they do not acquire tax-levying power. Specifically, they 
are restricted by Section 2 of Article X to powers of local taxation as prescribed 
by law. They arc subject to the 1% of true value property, tax limit of Section 2 

• 
of Article XII and to the indirect debt limit of Sections 2 and 11 of Article XII, 
together with all other political entities which levy property taxes; the authority 
cf~the General Assembly to prescribe both taxing power and debt incurring power for 
townships is clearly supreme. Townships share in the 50% of the income and estate 
taxes which is required to be returned to specified political subdivisions of 
Section 9 1£ Article XII. The Conunission has reconunended tiwt this provision be 
retained in the Constitution. 

• Section 5 of Article VIII prohihits the state from assuming township '(and other 

• 

subdivision) debts. This section was studied by the Commission's Finance and Taxation 
Conunittee, and the Commission report on State Debt recommends no change in this 
section. Section 6 of Article VIII presently prohibits the General Assembly from 
passing laws authorizing townships, among others, to raise money for, or lend.,its 
credit to, or become stockholder in any joint stock company, corporation, or asso
ciation. The Conunission reconunendation would alter this section to permit any local 
governmental entity, pursuant to law, to engage in these activities. 

Townships as places of residence are mentioned in Section 1 of Article V 
(residency for the purpose of voting) and section 19 of Article II '(signer of 

• initiative or referendum petition to indicate township of residence if he resides 
outside a municipality). They are governmental units to be used in forming Ohio 
House of Representative districts (Section 7 of Article XI). 
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Article X 

Section 7 

The Committee recommends the enactment of a new Section 7 in Article ~ as follows: • 
Sec tion 7. THE LEGISLATIVE AUTHORITY OF A COUN1Y, OR ELECTORS RESIDING IN THE 

UNINCORPORATED TERRITORY OF A COUN1Y BY PETITION, MAY, AS PROVIDED BY LAW, SUBMIT 
TO THE ELECTORS OF SUCH UNINCORFORATED TERRITORY THE QUESTION WHElliER ALL OF SUCH 
TOWNSHIPS IN 'mE COUNTY SHOULD BE DISSOLVED. UPON APPROVAL OF A MAJORITY OF THE 
ELECTORS VOTING THEREON, SUCH TOWNSHIPS SHALL BE DISSOLVED AND THE COUNTY SHALL 
SUCCEED TO THE PROPERTY RIGHTS AND OBLIGATIONS OF SUCH TOWNSHIPS. • 
Comment: 

Most of the current discussion about townships centers on the problems of 
heavily populated townships, and the lack of power in township officials. In some 
areas of the state township residents receive most of their services from the county • 
and believe that the county is just as satisfactory a unit of government as the 
township to provide these services. In such counties, it seemed to the Committee, 
it should be possible to discontinue township government. It was pointed out that 
a provision in the Illinois Constitution authorizes the dissolution of all townships 
in a county by the voters. • 

The proposed new Section 7 would authorize the legislative authority of the county 
(the county commissioners) or electors residing in the unincorporated area of the 
county to have placed on the ballot the question of dissolving all townships in the 
county. The General Assembly would determine the n~ber of electors required to 
sign a petition as well as other matters relating to the submission of the question. 
The question would be submitted only to the voters residing in the unincorporated • 
area of the county. If a majority approved dissolution of all townships in the 
county, the county would succeed to the property, rights, and obligations of the 
townships. 

The proposal is intended to make it possible for the residents of a county living 
outside a municipal corporation to determine by local action to come under one govern • 
mental Unit~the county. It d0es not deal with the dissolution of a single township 
because that can be handled by legislation or, as a practical matter, by contract with 
other units of government. 

• 

• 

• 
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Appendix A 

Section 2. General laws ahall be passed to provide for the incorporation and 
government of cities and villages; and additional laws may also be passed for the 

•� government of municipalities adopting the same; but no such additional law shall 
become operative in any municipality until it 8ft8rr-ft8Ve HAS been submitted to the 
electors thereof, and affirmed by a majority of those voting thereon, under regulations 
to be established by law. 

A NONCHARTER MUNICIPALITY MAY VARY FROM THE GENERAL LAWS FOR THE GOVERNMENT OF 
•� THE MUNICIPALITY, BUT NO SUCH VARIANCE SHALL BECOME OPERATIVE IN THE MUNICIPALITY 

UNTIL IT HAS BEEN SUBMITTED TO THE ELECTORS THEREOF, AND AFFIRMED BY A MAJORITY OF 
THOSE VOTING THEREON. 

Section 3. NONCHARTER municipalities shall have authority to exercise all powers 
of local self-government and to adopt and enforce within their limits such local 

•� police, sanitary and other similar regulations, as are not in conflict with general 
laws. THE EXERCISE OF ANY POWER OF LOCAL SELF-GOVERNMENT, OTHER THAN LOCAL POLICE, 
SANITARY AND OTHER SIMILAR REGULATIONS, WHICH VARIES FROM GENERAL LAWS SHALL NOT 
BECOME OPERATIVE IN A NONCHARTER MUNICIPALITY UNTIL IT HAS BEEN SUBMITTED TO THE 
ELECTORS THEREOF, AND AFFIRMED BY A MAJORITY OF THOSE VOTING THEREON. 

•� Section 7. Any municipality may frame and adopt or amend a charter for its 
government and maY;-8~8fee~-~e-~fte-previ8ieBe-e~-8ee~ieB-3-e~-~fti8-ar~ieie;exercise 
thereunder all powers of local self-government. SUCH A MUNICIPALITY MAY ADOPT AND 
ENFORCE WITHIN ITS LIMITS SUCH LOCAL POLICE, SANITARY AND OTHER SIMILAR REGULATIONS 
AS ARE NOT IN CONFLICT WITH GENERAL LAWS. 

•� Appendix B 

Model State Constitution, Home Rule Section 8.02 

Section 8.02. Powers of Counties and Cities. A county or city may exercise 
any legislative power or perform any function which is not denied to it by its charter, 

•� is not denied to counties or cities generally, and is within such limitations as the 
legislature may establish by general law. This grant of home rule powers shall not 
include the power to enact private or civil law governing civil relationships except 
as incident to an exercise of an independent county or city power, not shall it include 
power to define and provide for the punishment of a felony. 

• 

• 

•� 
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:z: THE OHIO MUNICIPAL LEAGUE 60 EAST BROAD STREET. COLUMBUS. OHIO 43215 • PHONE 221-4349 
~ 

October 16, 1974 

OHIO MUNICIPAL LEAGUE • 
POSITION ON' 

The Report of the Local Government Committee� 
of the Ohio Constitutional Revision Commission� 

• 
LOCAL GOVERNMENT COMMITTEE RECOMMENDATIONS AS TO MUNICIPAL CORPORATIONS 

When the Local Government Committee determined to study constitutional 

provisions relative to municipal corporations, the Ohio Municipal League • 
established as a top priority monitoring committee meetings and reviewing 

any recommendations. Thus the League's Special Study Committee was ap

pointed. On several occasions the League's committee met with the Local • 
Government Committee to discuss specific matters under consideration. In 

addition representatives of the Commission and the League staff met several 

times. • 
The League's Special Study Committee membership were pleased to find 

the commission's Local Government Committee 'a very hard-working group. They 

meticulously explored every alternative for the fair treatment of municipal • 
government and municipal home rule including exhaustive research papers and 

open discussion sessions. We are quite satisfied with the approach taken by 

the comadttee and impressed by the quality of the work of the Local Government • 
Committee and the commission staff. 

Upon reviewing the committee's report on municipal corporations we find 

that in general they did a commendable job. We found only a few minor pro • 
cedural matters relative to charters and charter amendments that we would 

like to have different. 

Example: "When more than one amendment is submitted at the same time, • 
they shall be so submitted as to enable the electors to vote on each 

separately" (old 5ec.9, new 5ec.6, Art XVIII) 

• MEMBER: NATIONAL LEAGUE OF CITIES • OFFICIAL PUBUCATION: OHIO CITIES AND VILLAGES •3G36 
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• 
The League would have preferred that the constitution resolve this matter 

in favor of permitting group amendments involving more than one subject 

• 

but on balance, this minor point is far out weighed by the other portions 

of the report on municipal government. 

The League was particularly pleased that the Constitutional Revision 

Commission has taken the attitude to not make changes in the area of home 

rule where problems do not presently exist. Had the provisions been sub

stantively amended many years of court interpretation would lay ahead to 

• 

• redefine and clarify the revision to the home rule powers. As it now 

stands the cities and villages in Ohio are satisified that the current home 

rule provisions have been adequately defined through the years by the courts 

• 

dating back to 1912, and that the case law is now stable. 

Representatives of the League will be available to answer questions and 

request that they be permitted to present rebutal to the commission if 

• 

necessary before the close of the hearing. 

LOCAL GOVERNMENT COMMITTEE RECOMMENDATIONS AS TO TOWNSHIPS 

The Ohio Municipal League would like to take this opportunity to 

• 

emphatically oppose both recommendations for change as to township govern

ment (Article X, Sections 2 and 7). 

Recommendation #1 (which would permjt a) classification of townships 

• 

b) adoption of alternate form of government by urban townships after an

nexation and incorporation attempts have failed c) home rule powers) 

presents two outstanding problems. This section would permit townships to 

• 

initiate annexation and incorporation proceedings that they had predestined 

to fail. Quite to the contrary, township trustees should be caused to seek 

viable annexations and/or practical incorporations. Another problem exists 

dealing with home rule powers in unincorporated areas. The proposed amend

ment clearly would not permit township powers to conflict with like county 

powers. But what about municipal powers that apply in unincorporated areas
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• 
(i.e. subdivision regulations for 3 miles outside the municipal boundaries)? 

At a bare minimum such a proposed amendment should stipulate that municipal 

regulations applying to unincorporated areas should prevail. 

Recommendation #2 (dissolution of townships) really solves no dilemma. 

Dissolution of all the townships in a county does not effect and is not 

exclusively the concern of just the residents of the unincorporated area. 

Rather the county government and the municipal governmental units within 

that county would be more greatly affected. Thus residents of the entire 

county should be permitted to vote upon such an issue. 

The League does contend that portions of the present constitution 

relative to townships should remain unaltered. To substantiate this 

position we present the following reasons: 

1. Townships should remain a transition form of government in urban 

areas. That is, township government should serve those needs of 

population centers located in unincorporated territory only during 

the period of transition from rural to urban. After the area is 

urbanized it should be available to existing municipal corporations 

by annexation. In limited circumstances, new communities may need 

to be incorporated as municipal corporations. But the criteria and 

method of incorporation should be determined by legislative action 

of the General Assembly, not constitutional mandate. 

2. If expanded township powers are needed, then this should be a 

concern of the general assembly and not constitutionaly mandated. 

3. Expanded township powers would only result in a municipal cor

poration by another name and indeed would bring about a further 

proliferation of local units of government at a time when consolidation 

should be encouraged. Expanded township powers would present all sorts 
\ 

Of problems in the many cases where cities and villages are within 

existing townships. Furthermore expanded township powers would practi

cally stop all future annexations of unincorporated territory to existing

3G38� 
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municipalities and cause them to suffer economically and socially due 

to an inability to have reasonable expansion of their boundaries. 

• 4. Giving townships more powers would make the future role of county 

government less viable. The goal should be to limit local government 

units providing other than special functions, to municipalities and 

• counties. Please note that on page 39 of the Report the Local 

Government Committee states as follows: 

• 
"The proposed new section reflects two basic premises of the 
Local Government Committee. 

"1. Strong county government should be encouraged and the 
county should be viewed as the unit of government most 
likely to solve areawide or regional problems in Ohio. 
This view is accepted as part of the Commission's position 
on local government and is embodied in the county recom

• mendations already adopted by the Commission. 

"2. Another unit of government should not be created 
which duplicates an already existing unit." 

5. Townships already have limited powers in most areas including:

• police, fire, road and street, and various legislative powers such 

as zoning, etc.; the only powers not granted are utility services 

• 
and broad legislative powers. Taxing powers of township is governed 

• 

by the legislature and they may now tax property and transient lodgings 

(hotel-motel tax on establishments in unincorporated areas). Please 

note that municipalities have more taxing powers only in the taxation 

of income and permissive motor vehicle license taxes (where the county 

has not levied the tax). 

Finally, greater powers can be granted by the General Assembly,

• whether they be limited or more general powers. 

• 

•� 
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Representatives of the League will be available to answer questions 

relative to our position as to townships and request that they may be •permitted to present any rebuttal, if necessary, before the close of the 

hearing. 

Respectfully submitted, • 
John E. Gotherman 
Chief Counsel 

JEG:jn • 
October 16, 1974 

• 
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Ohio Constitutional Revision Commission 
Local Government Committee 
May 8, 1975 

• 
Generally 

Inducements and Incentives 
for Industrial, Commercial, 
Research and Housing Devel
opment. 

• The catalog of inducements and incentives used by the states to attract� 
industrial, commercial,research and housing development within their borders� 
in the main involves either some kind of tax concession, or making available� 
loans for the construction of facilities at interest rates somewhat lower� 
than are available through customary commercial financial chanels. In the� 

•� area of taxation, the list includes:� 

1.� Elimination of the franchise tax, or an abatement of it; 

2.� Tax credits for new or expanded plants, or the installation of 
pollution control devices; 

•� 3. Tax liability offsets; 

4.� Elimination of sales taxes on certain items used in a manufacturing 
process; 

•� 5. Loss carry-forward incentives;� 

6.� Elimination or abatement of personal property tax liability on 
items used in a manufacturing process or held by a manufacturer 

• Also used by some states as incentives are tax credits for the development 
of new products, and the provision of free or subsidized job-training programs, 
particularly individuals living and/or working in chronic high unemployment areas. 

• 
The foregoing can be implemented by states through tax law or social welfare 

legislation which, if drafted so as not to interfere with such basic constitutional 
concepts as equal protection, poses no other constitutional problems. However, 
state or local government participation in the construction or rehabilitation of 

• 

real property, which by its nature is a long-term process, and involves loans of 
money or credit, poses different problems for different states and localities 
arising from such prohibitions in many state constitutions as the lending of 
aid and credit by the state either to local governments or to private or public 
associations and corporations, prohibitions against the owning of stock by the 
state, and prohibitions against the assumption by the state of the debts of local 

• 

governments. Local governments are often constitutionally prohibited from owning 
stock in associations and corporations, from joint ownership of property with them, 
or the extension of aid and credit to them. Many states also have constitutional 
requirements that at least real property be taxed by uniform rule according to 
value. Such clauses have often led to court tests as to whether, for example, 
real property improvements in an "urban renewal area" can properly be exempted 
from taxation, in whole or in part and for a specified period of time. 
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State constitutions, including that of Ohio, typically contain some provisions 
which make exceptions to, or attempt to circumvent, these constitutional pro
hibitions, particularly for industrial or commercial development, and more re
cent1y--but not in Ohio--for low and moderate income housing. The constitutional 
provisions and legislation which either implement them or is not inconsistent 
with them, reflect a variety of possible solutions.' These solutions include: 

1.� Low-&nterest loans, most often from the proceeds of revenue bonds� 
issued by local governments;� 

2.� Loan guarantees by the state; 

3.� Installation of utilities and roads within a designated area oy local 
government; 

4.� Real property tax abatements on construction or renovation within the 
designated area; 

5.� Economic, industrial and housing development corporations (public and 
private) on state or local level; 

6.� "Land banks"; granting of eminent domain powers to nonpublic development 
interests; 

7.� Tax increment financing--by which method the increase in real property 
tax yield finances the renewal project. 

No one state has all of these programs. Ohio has some of them but cannot 
have others absent constitutional change. The reasons are discussed below. 

Constitutional provisions 
Artie Ie VI II 

Several provisions of the Ohio Constitution shape the tools available in this 
state for industrial and commercial development with government aid. Housing is 
not mentioned in the Constitution. Most of these provisions are restrictions either 
on the state or on local governments to act. These prOVisions are Sections 4, 5, 6 
and 13 of Article VIII, and Sections 2, 6 and 11 of Article XII. 

Section 4 of Article VIII states that the credit of the state shall not be 
given or loaned in aid of any association or corporation, and forbids the state 
from becoming a stockholder of, or joint owner with, any company or association. 

In State ex reI. Saxbe v. Brand, 176 Ohio St. 44 (1964), the Supreme Court 
determined that the word "credit" as used in Article VIII, Section 4 includes within 
its meaning not only a loan of money but also the extension of the ability to bor
row, and that if the latter were the result of a state statute, there would be a 
violation of the section even though no debts of the state, either indirect or con
tingent, were incurred. As the direct result of the Brand case, the people in 1965 
adopted Section 13 of Article VIII. This section allows the states and its political 
subdivisions to make or guarantee loans on real property for industry, commerce, 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 
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distribution, and research, "provided that moneys raised by taxation shall not be 
obligated or pledged • • ." The section specifically exempts loans or guarantees 

. made under this section from any other debt-related provision of the Constitution. 
The validity of this amendment was upheld in State ex reI. Burton v. Greater 
Portsmouth Growth Corporation, 7 Ohio St. 2d 34 (1966). It has been widely used 
sin~ then, and is the constitutional cornerstone of development activity in Ohio. 
It has obvious limitations, among which are its scope (it does not include housing, 
for example) and it does not permit the pledge of the faith, credit and taxing 
power either of the state, its political subdivisions or their instrumentalities. 

Section 5 of Article VIII prohibits the state from assuming the debts of any 
of its political subdivisions or of any corporation. The first part of Section 6 of 
Article VIII applies the same prohibition to counties, cities, towns, or towtrships 
as Section 4 applies to the state. 

Article XII 

Article XII, Section 2, among other things, prescribes that all real property� 
shall be taxed by uniform rule according to value, and gives the General Assembly� 
the power to determine the methods of taxation and exemptions therefrom. Section� 
6 of this Article prescribes that the state shall not contract any debts except as� 
provided in the Constitution. Section 11 requires that no bonded indebtedness of� 
the state or its political subdivisions shall be incurred or renewed unless provi�
sion is made, in the same legislation, for levying and collecting annually, ~
 

taxation, an amount sufficient to pay interest and to redeem the bonds at maturity.� 

Statutes 

Ohio today has essentially three operative methods which permit a municipality� 
to designate, take, and redevelop urban renewal areas, or offer them for redevelop�
ment:� 

1. Under Chapter 719 (appropriation of property) in conjunction with Chapter 
725. (urban renewal debt retirement fund); 

2. Under Chapter 1724 (Community Improvement Corporations); 

3. Under Chapter 1728 (Community Urban Redevelopment Corporations) 

Under Chapter 725, the municipality issues revenue bonds for urban renewal� 
purposes through a resolution of its governing body, and independent of whether� 
or not there exists a separate urban renewal agency.� 

Under Chapter 1724, a community improvement corporation may issue revenue 
bonds for industrial, commercial, distribution and research development, as the 
designated agent of a county, municipality or a county and one or more municipalities. 
A community improvement corporation also serves as the agent for the receipt of fed
eral program funds for urban renewal, currently the Housing and Community Development 
Act of 1974, which is discussed later in this memorandum. The urban redevelopment 
corporations provided for under Chapter 1728, on the other hand, are private corpor
ations, which may be organized for profit or as nonprofit entities, to engage in 
urban renewal activities. Common to all three approaches is the exemption 
of improvements in the designated areas for specified periods of time, either 20 or 30 
years. 
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Chapter 725 

In 1968, the General Assembly adopted Chapter 725 of the Revised Code. This 
statute empowers a municipality to issue unvoted urban renewal bonds, repayable 
solely from semi-annual urban renewal service payments, paid by a developer in 
lieu of taxes, for a stated period. These payments are equal in amount to what a 
purchaser would have paid on improvements if there had been no exemption. "Im
provements", as defined in Revised Code Section 725.01 (g), are "the increase in 
assessed valuation after the date of the adoption of an urban renewal plan of 
each parcel of real property or part thereof included within the boundaries of 
such urban renewal plan and owned in fee by the municipality on such date or 
acquired by the municipality after such date." Urban renewal service payments 
based on the increase in assessed valuation is the principal feature of tax incre
ment financing. The validity of this concept was upheld in Dayton v.Cloud et al., 
30 Ohio St. 2d 295 (1972), and it is likely to be the basis for most urban renewal 
act1v i ty in Ohio for the foreseeable future. The main constitutional attack in 

Dayton was that the partial exemption of real property violates the uniform rule 
requirement of Article XII, Section 2 "when there exists no physically exempt use." 
The Court said, however, that "iJ:./he law is clear that a partial exemption from 
taxation can be granted upon the basis of the ~ of property without violating 
the equal protection clause • • • We find no constitutional prohibition against 
such partial exemption based on value, so long as it does not otherwise violate the 
equal protection clause." 

The Court also noted that Section 725.02 of the Revised Code states that all 
improvements to real property-!n an urban renewal area are thereby declared to be 
a public purpose, and that "L!,/lthough not conclusive, this legislative declaration 
is presumptively valid." 

S. B. 90 of the 110th General Assembly, enacted in 1973, gives impacted cities 
the power to have "land banks". Section 719.011, which was part of this bill, 
states: 

Any impacted city, as defined in diviSion (C) of section 1728.01 
of the Revised Code, in order to create jobs and employment opportunities 
and to improve the economic welfare of the people of such impacted city, 
may appropriate, enter upon, and hold real estate within its corporate 
limits for either: 

(A) The sale, lease, exchange or other disposition of such real estate 
for use or development for industry, commerce, housing, distribution, or 
research; or 

(B) The construction, enlargement, improvement, or equipment and 
subsequent sale, lease, exchange, or other disposition of such real 
estate with the structures, equipment, and facilities thereon for in
dustry, commerce, housing, distribution, or research. 

The powers conferred upon impacted cities by this section shall be 
exercised only after a public hearing and approval by the legislative 
authority of the impacted city of a plan for the relocation of persons, 
families, business concerns, and others fo be displaced by such exercise, 
and only in conformity with the general plan for the impacted city, the 
zoning legislation of the impacted city, and the plan, prepared pursuant 
to section 1724.10 of the Revised Code by a community improvement cor
poration organized under Chapter 1724. of the Revised Code and designated 
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pursuant to section 1724.10 of the Revised Code as the agency of the 
impacted city, provided such plan has been confirmed by the legisla
tive authority of the impacted city.

• Section 1728.01 (C) of the Revised Code defines an "impacted city", in brief, 
as a city which has at some time had an established metropolitan housing authority 
or is certified by the director of community and economic development as having a 
"workable program for community development," including slum clearance and the 
prevention of blight.

• Besides embodying the "land bank" concept, Section 719.011 is of interest 

• 

because it permits the taking and use of land for "industry, commerce, housing, 
distribution and research." While there. are indications that the Ohio Supreme 
Court would find housing to be a proper public purpose, if called upon to do so, 
housing is not a category listed in Section 13 of Article VIII as a purpose for 
which the state may make loans or guarantees, while all the other categories 
are. Therefore, should a political subdivision attempt to obtain a loan or guarantee 
for such a purpose through a community improvement corporation, as is often done for 
the other purposes enumerated in Section 13, a constitutional question is almost 
certain to arise. Parenthetically, the inclusion of a "quick-take"provision into 
Section 719.011 was considered at one point, according to informed sources, but

• was dropped in view of the relatively recent and severe defeat at the polls of a 
proposed constitutional amendment to a11ow"quick-take" procedures for water and 
sewer easement purposes. 

• 
S. B. 20 was principally concerned, however, with strengthening the function 

of urban redevelopment corporations under Chapter 1728. of the Revised Code. Such 
corporations, which may be either corporations for profit or not for profit, are 

• 

private entities. Their operations must be directed toward the acquisition, clear
ance, replanning, development or redevelopment of a blighted area or a project, 
in accord with the community development plan of a municipality, under a financial 
agreement between the municipality and the corporation. Under such an agreement, 
fmprovements made in the development or redevelopment of a blighted area are exempt 
from taxation for a period of thirty years for one, two, or three family residential 

• 

dwellings and twnety years for all other uses. In lieu of taxes, a corporation 
pays 7~% of the gross revenues or 2% of the total project cost or project unit 
cost to a nonimpacted city. In an impacted city, the service charge in lieu of 
taxes is an amount not less than one-half of the real property tax assessed im
mediately before the acquisition of the area. Urban redevelopment corporations 
may not engage in activities competitive with a public utility. They are author
ized to accept federal loans or guarantees. The over-all concept of Chapter 1728. 
is to facilitate the infusion of private capital into urban development or redevelopment 
by means of a tax exemption incentive. Some observers believe that the 7~ % service 
payment required of urban redevelopment corporations operating in nonimpacted cities 
must be revised downward to make such arrangements viable, but this is a legislative

• ! matter. The real property tax abatement offered corporations operating in impacted 
cities, on the other hand, is considered to rest on solid ground, without the need 
for constitutional change, especially since Dayton v. Cloud. 

A provision which was included in an earlier version of S. B. 20 would have 

• 
extended eminent domain powers to private corporations for Chapter 1728. purposes. 
It 'was dropped from the final version as having no chance of clearing the General 
Assembly. 
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Prior Commission Recommendations 

Ohio's incentives for the construction of commercial, industrial distribution 
and research facilities consist of real property tax exemptions or abatements for 
specific periods of time. The ability of the state and its political subdivisions 
to make and guarantee loans is limited by Section 13 of Article VIII and by Sections 
4 and 6 of Article VIII. One area conspicuously absent from Section 13, or any
where else in the Constitution is housing. Further, while there is an indication, 
that the lending of aid and credit may be permissible under certain circumstances 
between governmental entities in Bazell v. City of Cincinnati, 13 Ohio St. 2d 
63 (1968), the separation between government, both state and local, and private 
development interests is still complete. Therefpre, these private interests can 
not avail themselves of the faith and credit of government to obtain loans or to 
extend their borrowing power, except as specifically authorized in the Constitution. 
Neither can a municipality, for example, own part of a property which is owned in 
part by a private corporation, so that the parts when taken together constitute 
one property, this having been held an unauthorized extension of aid and credit 
under Section 6 of Article VIII. (State ex reI. Wilson v. Hance, 169 Ohio St. 
457 (1959». The same provision would also likely be held to prevent other ar
rangements, such as the sale of redevelopment land to a private corporation for 
an amount less than a municipality paid for it. 

In its report on Article VIII, the Commission has made two recommendations 
particularly relevant to the present inquiry. It has recommended the repeal of 
present Sections 4 and 6 of Article VIII, and their replacement with new Sections 2 
and 4, respectively. New Section 2 would read: "No state debt shall be contracted 
nor shall the credit of the state be used except for a public purpose declared by 
the General Assembly authorizing such debt or use of credit." New Section 4 would read: 
"Except as prOVided by law, no local governmental entity in this state shall become 
a stockholder in, raise money for, or loan its credit to or in aid of, any joint 
stock company, corporation, or association." 

New Section 2 would, if adopted, strengthen the ability of the General Assembly 
to declare what is a public purpose, and would remove the restriction on the lending 
of the state's aid and credit, and on the state's becoming a stockholder or a joint 
owner. New Section 4 would permit the General Assembly to enact laws authorizing 
municipalities, and other local governmental entities to own stock, raise money for, 
or loan their credit to, corporations and associations. These changes were proposed 
with the aim of allowing a public-private "mix" for declared public purposes, such as 
urban renewal. 

It should be noted, however, that the Commission did not recommend a change in 
Section 5 of Article VIII, which prevents the state from assuming the debts of any 
local government. The committee may wish to review this decision because, especially 
in a field such as urban renewal, programs could be devised in which the state takes primary 
financial responsibility. Alternatively, it may be argued that the presence of 
Section 5 in its present form is to a degree inconsistent with the proposed Section 
2, allowing the extension of aid and credit by the state, since it is conceivable 
that such extension of aid and credit, by way of a guarantee for example, could 
result in a situ~tion in which the state would have to assume a local government 
debt which originated because of the extension. 

The Federal Program 

Under the Housing and Community Development Act of 1974, P. L. 93-383, Congress 
replaced all earlier categorical grant programs with a $8.4 billion block grant 
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--the largest of the special revenue sharing programs. Although some of the earlier 
programs will continue to receive funding for a limited time, the block-grant program 
is designed to replace such separate ones as Urban Renewal, Model Cities, Neighborhood 

..� Facilities, Open Space Land, and Basic Water and Sewer Facilities. The Public 
Facility Loan Program is completely terminated, so that C. D. funds cannot be used to 
build city halls, public schools or libraries and similar facilities. 

Title I of the Act, whose subject is community development, authorizes 100% 
federal grants, requiring no local share. It does not give the states any admin

..� istrative responsibility in the flow of C. D. funds to local governments, nor can 
states preempt or in any way control the direct distribution of funds to local 
government by H. U. D., the responsible federal agency. 

The block-grant program makes a limited amount of funds available for social 
service purposes closely linked to its main objectives, which revolve around the 

•� redevelopment of land or the rehabilitation of structures for housing purposes. 
The Act enumerates its objectives as follows: 

1) the� elimination and prevention of slums and blight; 

•� 
2) The eliminination of unhealthy and unsafe conditions;� 

3) the� conservation and expansion of the Nation's housing stock; 

4) the� expansion and improvement of community services; 

•� 5) a more rational utilization of land;� 

6) the� reduction of the isolation of income groups; and 

7) historic preservation 

• Among the component parts of an application for funds under the Act, must be a 
"housing assistance plan," which must (1) survey the condition of a locality I s hous
ing stock and assess the housing assistance needs of lower-income persons residing 
or expected to reside in the community; (2) specify an annual goal for the number 
of dwelling units or persons to be assisted and (3) indicate the general locations of 
proposed housing for lower-income persons . .. Eighty per cent of available funds, distributed under a statutory formula, are 
earmarked for metropolitan areas, twenty per cent for nonmetropolitan areas. 

• 
One section of the Act permits the Secretary of H. U. D. to guarantee or make 

commitments to guarantee obligations issued by units of general local government for 
the purpose of financing the acquisition or assembly of real property to be used in 
carrying out activities eligible for assistance and in respect to wqich grants have 
been or� are to be made. However, the statute specifically states that "no such 
guarantee shall be issued in behalf of any agency designed to benefit, in or by the 
flotation of any issue, a private individual or corporation." 

• This raises the question of whether, for example, H. U. D. could guarantee or 
make a commitment to guarantee bonds floated by an Ohio municipality to assemble 
or purchase real property which is then sold by the municipality. to an urban re
development corporation, a private entity which, as previously noted, may engage 
in housing redevelopment. This point needs further exploration. 
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The Act clearly contemplates the possible sale of the subject real property by 
a municipality. It provides, for example, that the Secretary of H. U. D. "shall 
have reserved and withheld, for the purpose of paying the guaranteed obligations • 

,an amount which is at least equal to 110 per centum of the difference between the 
cost of acquiring the land • and the estimated proceeds to be derived from the I> 

~ •.t·
sale or other disposition of the land. "(Emphasis added). 

The Act further provides that "the unit of general local government shall have 
,given to the Secretary • . • a pledge of its full faith and credit~ or a pledge of 

revenues approved by the Secretary, for the repayment of so much of any amount re f •quired to be paid by the United States pursuant to any guarantee •.• " Perhaps 
the phrase "or a pledge of revenues approved by the Secretary" provides an "out'l f 
here, but certainly no Ohio municipality may pJedge its "full faith and credit," 
that is, its taxing power, beyond the ten mill limitation of Article XII, Section 
2, without a vote of the people. Further, if the municipality's pledge creates 
a "debt", there is a question '"hether the "debt" falls under the constitutional 
indirect debt limit, the direct debt limit imposed on municipalities by Section • 
133.03 of the Revised Code, or whether it might not be an "exempt obligation" under 
Section 5705.51 of the Revised Code. These questions, too, need further study. 

• 

• 
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Local Government Committee 
June 10, 1975 

Eminent Domain and "Quick-take" 
in Ohio 

The power of eminent domain "is the power of a sovereign state to take, or 
to authorize the taking, of private property for the public use without the 
owner's consent." This power is an inherent power of sovereignty, which is not 
given by the state Constitution, but rather limited by it. Emanuel v. Twinsburg 
Township, 94 Ohio App. 63 (1952). 

Section 19 of Article I of the Ohio Constitution states: 

"Private property shall ever by held inviolate but subservient to 
the public welfare. When taken in time of war or other exigency, 
imperatively requiring its immediate seizure or for the purpose of 
making or repairing roads, which shall be open to the public without 
charge, a compensation shall be made to the owner, in money: and in 
all other cases, where private property shall be taken for public use, 
a compensation therefor shall first be made in money; and such com
pensation shall be assessed by a jury, without deduction for any bene
fits to any property of the owner." 

At the May 1973 election, a proposed amendment of Section 19 to permit "quick
take" not only in time of war or other exigency and for highways, but also "for 
the purpose of constructing and maintaining sanitary sewers or water lines by public 
agencies" was defeated, by a vote of 993,245 to 405, 035. 

The power of eminent domain rests with the people, but its execution has been� 
passed to the legislature by Section 1 of Article II, which provides, in part, that� 
'the legislative power of the state shall be vested in a General Assembly ... " 
Union Cemetery Association v. Columbus, 10 Ohio Misc. 161, 39 Ohio Ops. 2d 256 
(1967\. The power is not self-executing, but must be implemented by statutes, 
which are strictly construed. Without statutory or constitutional authority, a� 

municipality has no right to exercise the power. However, Ohio cities, including� 
charter cities, have been granted the power, State ex reI. Sun Oil Co. v. Euclid� 
164 Ohio St. 265 (1955\ and the Supreme Court has held that the phrase "all powers� 
of ... self government" in Section 3 of Article XVIII includes the eminent domain� 
power as well.� 

Except that it must be for a public purpose, there is no prohibition in the 
Ohio Constitution against delegating the power to private individuals or corpora
tions. Ohio law, for example, has at various times delegated it to bridge and canal 
companies organized to transport and store various types of fuel, and limited divi
dent housing companies 19 A 0 Jur. 2d, Eminent Domain, Section 18. However, no 
corporation may exercise the power unless it is expressly delegated by statute. 
Parks ide Cemetery Association v. Cleveland, Bedford and Geauga Lake Traction Co., 
93 Ohio St. 161 (1915). 

While it is clear that the state, by statute, may confer eminent domain powers 
on an instrumentality of a municipality (as, for example, a rapid transit commission 
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under Revised Code Section 747.09), there does not appear to be precedent in 
Ohio for a municipality itself attempting to confer the power either on one of 
its own instrumentalities, or upon an individual or corporation. 

It is clear that the power of eminent domain, whose execution lies with the 
General Assembly, can be conferred by it upon a municipality or other political 
subdivision, or its instrumentality. It can also be conferred, to aid in the 
carrying out of a public purpose, on an individual or corporation, whether such 
corporation is a profit corporation or a corporation not for profit. As has 
been pointed out, it has in fact been conferred by law upon limited dividend 
housing companies, none of which have, however, ever been established in Ohio 
as far as the staff can determine. (The law granting the power is Section 
3735.11, effective February 21, 1967). The' pdwer could in all likelihood be conferred on 
an entity such as an urban redevelopment corporation without the need for constitutional 
change, if the General Assembly chose to do so. Recent legislative history shows 
that indeed, the legislature has given thought to doing this, but has rejected the 
idea. . 

The current powers of community urban redevelopment corporations are based on 
S. B. 90 of the 110th General Assembly, which become law in November 1973. As 
originally introduced, the bill would have enacted a new section, Revised Code 
SectiOll1726;14,to read in part as follows: 

"A community urban redevelopment corporation may, to the extent� 
agreed to by the governing body of an impacted city . • • acquire by� 
appropriation ••. any land, rights, rights-of-way, franchises, easements,� 
or other property necessary for the undertaking, and carrying out of a� 
community improvement plan • • • The procedure to be followed shall be� 
in accordance with sections 163.01 to 163.22, inclusive, of the Revised� 
Code. ".� 

This provision, however, was deleted from the final version of the bill. 
The reason for the deletion is not known, although it may have been related to 
the adverse reaction at the polls to the proposed extension of "quick-take" since 
the provision was removed from the bill after that occurred. 

Parenthetically, the references to Chapter 163. of the Revised Code indicate 
that, had the provision been adopted, the corporation seeking to acquire property by _ ,fi,., 

condemnation would have had to follow the customary method prescribed for the pur
pose, and would not have been permitted to resort to the "quick-take." As the law 
now stands, such a corporation can acquire land that can only be acquired by 
appropriationon1y by purchase or lease from a municipality, and not directly. 

Section 19 of Article I limits the "quick-take" of private property for 
public purposes to two specific instances: (1) war or other exigency and (2\ the 
building of roads to which the public has free access. In all other instances, the 
Constitution demands that compensation in money be made before the property is taken. 
Therefore, while it can reasonably be concluded that the power of eminent domain 
could be conferred by law upon a private, public, or quasi-public corporation to 
be exercised for a public purpose, no "quick-take" power beyond that authorized 
in Section 19 of Article I can be conferred, and the General Assembly could not 
confer this power upon any individual or business entity for development purposes 
absent a change in the Constitution. In light of the results on the eminent domain 
issue at the May, 1973 election, it seems unlikely that the General Assembly would 
propose and the people would adopt, such a change at this time. 
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Constitutional Revision Commission 
Judiciary Committe. 
Kay 9, 1973 • 

Summary 

A meeting of the Committee to Study the Judiciary wal held at 10:30 a.m. on� 
Wednelday, May 9, 1973 at the Commission offices.� 

Presen.t were Chairman Montgomery, Mr. Guggenheim, Dr. Cunningham, Representa�
tive Iorril and Mr. Lou Henninger representing Senator GilbDor •� 

. 
'l'be Ch.irman opened the meeting by asking Mrs. Eriksson to review the notebook� 

materi.1 _d a lugested outline of how the co..itt~e might approach the subject.� 

Mrl. Ir1kllon - The notebooks have been prepared for each member of the cOlBittee 
... eontain a number of articles and other materials to study the judiciary. In 
••'actina the materi.ls for the notebooks and preparing the outline we tried to 
iDdieate a broad view of what the subject might cover. The notebooks coa:ain a 
table of coateDts, a list of the committee members and the outline aDd then are 
dividecl i!\to three parts. the first part contains sa-e a_eral articles aad recom
......tio•• from a variety of sources covering t~e whole field of the judiciary. 
Part 2 contai.s articles on particulsr topics and these topical articles are io
c1u4ecl ia'& Che order they are siven in the outUne. First, court structure and 
oraa.&..t10D; Second, judses. Included, for example, are S.J.R. 10 of the 1iOth 
GeAeIl.l Ita_..ly which 18 the current Ohio Bar Alsociation proposal for merit Ie
leettoD of appellate jud.e.. Third, touching on other eubjectl in administering 
the .,..... The preseDt articles contained have to do wlth juries. Part 3 of 
the nocebDOk. contain some general reference material including the sections of 
the Ohto eoasti.tution which are included or could be included in the study and 
1Mtcll".-_ referred to on the outline. The reference uterial also includes the 
NoeI.l "U4liclal Article of the American .ar hsociation, the judicial articl. from 
.. Me ... a model judicial al'tic1e which has been put out by the Advisory Com
.t.••ioll OIl lnteraovermaeotal Relatioll8. Prom time to tiDe as we find additional 
MCed.ale Which we thi_ are relevant we will copy them and send them to you. 

,Our .ffort in preparing the materials for the notebooks has been to try to locate 
material_ which present different points of view on each subject. The outline 
sUllelts that • study of the system of justice might be divided into three parte-
the firee part, talking about the courts themselves and how they are structured 
and orpntzed and what jurisdictions and powers they have,. The second part would 
coD_l~ the judges- .. the .ain element of the court from the point of view of per
8onnel, talking about how judges might be selected, judicial terms, compensation, 
removal and retirement of judges, and how vacancies are filled. And the third part 
would be considered with other elements of how the 8yst.. of justice is administered. 
POl' ""le. the c~tt.e aipt wish to get into the question of juries which are 
treated in lome aection8 of the Ohio Constitutlon, considering the various elements 
of the syst_ of eriaiaal justice and whether they are included in the COIl8titution 
now and whether they perhaps should be. One element of civil trials which is cer
talnl,. included in the Constitution is the question of claw against the state, 
which is an area that might be considered by this c08llittee. And a fourth element 
mi&ht be the question of administrative aaencies. The Ohio Constilution at present 
bal prOVision for appeals from adm1Distrative agencies, ~ writers who sUl3est 
that the whole system of justice 8S a_lalltered by an aainistJ;'ative agency might 
bea topic for 8tudy. 
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court system, third, and it seems to me that that is a reasonably good way to 
approach it. The scope of this outline is broad, but it seems that at least we 
will cover everything. If we want to go into some of these sections in depth, we 
can do so as we go along, but I don't think we can do less than take a look at the 
whole field. Then I think we will approach it in the manner this outline proposed 
with the reservation that we can alter it to make it more or less comprehensive as 
conditions seem to warrant. So we will take up the courts as our first priority. 

The committee agreed to this approach. 

Mr. Montgomery - In approaching this problem, we need to discuss the resources 
that are available to assist us in the study. 

Mrs. Eriksson - The Ohio organizations include the Ohio State Bar Association; the 
Ohio Judicial Conference; the Supreme Court has an administrative assistant (Judge 
Radcliff). The Modern Ceurts Committee is a committee of the Ohio State Bar Asso
ciation. That has co-chairmen, ~~. Milligan and Earl Morris, who probably are 
goind to be the pr~ry experts in Ohio on the Modern Courts Committee proposals. 
Nationally, we have the American Bar Association, the Institute for Judicial Admin
istration, the National Center for State Courts, and the American Judicature Society. 
The Ohio Legislative Service Commission has a study in this area, also. 

Mr. Montgomery - How about other state constitutional revision bodies? Do we ex
change materials with them? 

Mr. Henninger - Some of the law reviews around the state might be helpful. 

Mr. Montgomery - l~e might want to invite the editors to a conference some time. 

Mrs. Eriksson - For our Local Government Committee, when we had the one day confer
ence, the OSU Law Review did subsequently publish some of the articles from that 
conference, and perhaps we might consider approaching one of the law schools ~ith 

this idea--to devote an issue to judicial administration in Ohio. 

Mr. Montgomery - We might rotate the assignments so we could wind up with a collec
tion of articles. 

Mrs. Eriksson - At OSU, the professors who are most concerned with the organization 
of courts and judicial selection are Oren Slagle and Professor Wills. They are the 
experts in this area, on procedures and court matters, and I think at Capital they 
are Professors McCormac and Sullivan. At Cincinnati, Professor Harper was the con
sultant for the Court and Civil Rules and I would assume he is an expert on court 
administration. I don't know about some of the other law schools. 

Mr. Montgomery - We could look into that--what talent is available. 

Mrs. Eriksson - There are many experts, but if we are to pursue the idea of law 
review articles in Ohio, we should make contacts with professors here. I do think 
it would be a good idea to look into the subject of how we can employ the faculty 
and law review of the various colleges. 

Mr. Montgomery - For our next meeting, we could invite one of the professors to give 
us an overview of the Ohio Judicial System. 

It was agreed to contact Professor McCormac for this purpose. 
~~~~ 
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M:r. Gullenheim - As we make this study, we must be careful not to be dominated by • 
the Bar, but to get public reaction to the judicial .yltem. 

Mr. Montgomery • This could be a reel contribution that we could make--we are probably 
the only body approachina thla area that has lay members. We don't have a' date for 
the next meeting, but the 1dea would be that we would have Professor McCormac give 
us an overview for about an hour--and we'll try to have the meeting the morning of • 
the same day the Commillion chooses for a COIIIIIlission meeting in June. That brings 
us down to the question of a consultant aDd whether or not we wish to employ one 
and who that person would be. Ann, would you give a report on the staffing? 

Mrs. Eriks.on - Uecan provide research materials for the committee by a variety of 
ways. I expect to work on some things myself, and Julius will be working on some • 
things. Then we have other persons on consultant contracta already, who are lawyers. 
One is Sally Hunter who has been doing work for Mr. Skipton's committee and who is 
pr~rily the author of the Legislative Service Commi.aion study you received. 
These are all the possibilities for having various aspects of research done; however, 
if you want a real expert who would be a person who could offer advice, suggest •things that need to be done, and would have a real in-depth knowledge of the Ohio 
court. ay8tem, a special consultant could be employed. 

Mr. Montgomery auggested approaching former Supreme Court Justice Robert Leach 
to a.k him whethar h. would perform thi. service. •Mr. Montgomery - I have been informed in checking with htl firm that he could be 
available to work with the committee. 

Dr. Cunningham - I think it is an excellent idea. I certainly think that that type 
of expertise can be used by all of us in our deliberations. •The others present agreed. 

It was noted that, in considering times for meetings, Senator Gillmor has ju
diciary meeting Thursday a.m., and Mr. Guggenheim has a staff meeting on Hednesday, 
a.m. •Mr. Montgomery asked for comments before adjournment. 

Mr. Henninger - I'm concerned about including the public point of view concerning 
court .yatema. 

Mr. Gul&enhe~ - I'd like to get some munic1pal court judges 1n here--get a lot of •different points of view. 

Mr•• Erik.,on - All of these groups will receive notices of the meetings. 

Mr. Henninger - I think it is important to get a grassroots feeling about the court 
system. • 

The meeting was adjourned. 
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Ohio Constitutional Revision Commission 
Judiciary Corll'~ittee 
.Tune 14, 1973 

S:~.lOflcU"Y of ;{eeting 

The Judiu.c::iry Com 'ittee met in 'louse Room 7 on June 14, 1973 at 10 a.m. Present 
dUre Chaiman liontgomery,Tr. Carson, Rep. Horris, Rep. Roberto, Dr. Cunningham,. 
~ Ir. Guggenheim, and Hr. Skipton. . ir. ; Iont6omery opened the meeting by recalling 
that there had been discussion at the last meeting about the possibility of ob
taining the services of .Tudbe Robert Leach as special counsel to this Committee 
and announced that it was a pleasure to introduce Judge Leach officially in this 
capacity. -Ie added that he was sure that the e:;:perieuce and lmowledoe of Judge 
Leach ChOll1d be of great value to the Cotm 1.ttee in its deliberations aHd subsequent 
repOl"t to the Camnission. Judge Leach expressed his Willingness to anSlfer any 
questions that might come up alo~ the way and indicated a long time interest in 
participation in judicial refom. 

Mr. Iiontgomery - In andition to the notebooks, which provide excellent background, 
we decided at the last meeting that it would be a very good idea to have an overview 
by an expert in this field, and so today we are calling on nr. John IIcCo:nna~J former 
Dean and nCM professor of law at Pranklin Law School of Capital University, to g,ive 
us that overview. Please take as much time as you wish, ;ir. I1cCormac. Ve appreciate 
having you with us. 

Ur. UcConnac - Thank you. I am glad to be here. And, incidentally, I might say 
that when I am talking, if any of you have questions, feel free to ask them and I 
Will try to answer them. You are fortunate, also, in having Judge ·'~each with you 
because he is in my opinion an outstanding judbe of the common pleas court, court 
or appeals and supreme cOllrt and I don I t believe that there is anyone who Imows more 
about the ~udicial branch than Juc1Le Leach. 

I realize that in the Committee there are differences in familiarity with 
the court system and just Hhat takes place, so I thought L mi{:,ht begin by explaining 
some of the court system and some of the problems as I see them. The judiciary is 
controlled only in part by the constitution al.d to a laq;e c1_egree by laYJ. Creation 
or courts, pay of ju~e6, selection of judges, etc. are primarily outside the con
stitution. And, as you get into this area, you face the dilemma that the constitu
tion should be relatively brief, that is to say, general and flexible. You do not 
want to start out with specifics that ;:lOU can't live Hith in another 10 or 20 years 
when the constitutional provision wiU probably live on. 

Anot;her dilemma, as I see it, is where is the pOiTer going to be for control of 
the judicial system•••i.e. whether it is going to be in the supreme court or a 
commission or in the general assembly. 

Starting off with the supreme court, the highest court - its composition and 
jurisdiction are pretty lie1l spellerl O:lt b;r the Ohio Constitution. it is primarily 
a court tiith anpellate jurisdiction \-lith very little original jurisdiction. The 
docket in the supreme court is generally under very good control because the 
supreme court is able to control it. Generally the court can decide whether to hear 
a case on anpeal or not to hear it. Host review by the supreme court is not a matter 
of right but is a matt"r of the suprele court permitting the appeal. So the supreme 
court, even th0ugh they have in recent years worked much harder than they did in 
the past and hear more cases, they can control their docket. 
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One important new authorit} that the court has, since 1968, is the making 
of procedural rules and the superintendence of other courts in Ohio. In my opinion, 
had it not been for the lTodern Courts Amendment of 1968, the courts W011ld really 
be in chaos today, because since that time under the superintendence rules and 
under the procedural rules the backlO{t;s and the problems of the trial courts have been 
helped a great deal. I'lot el.ough, but a great deal, because the supreme court still 
doesn't have canplete authority, but the court did get authority to move judges 
around • to assign them as needed - to nl\t the finger on the trial co'\rts to get 
them to do the job. 

One of the questions t;'at you are going to have to detennine concerning the 
supreme court is whether it should be given additional pOt-Ter in the control of the 
judiciary. Should the court be flexible enough to handle the variety of problems 
confronting the judiciary and be able to make decisions that alleviate such problems? 
In this re~ard you will also face the question of how mucb control the general 
assembly should retain to veto what the supreme court proposes so far as unification 
of' the court systen. or transfer of juc4:;es or other matters in this area oft]ower. 
otherwise I would say that the remaining question regarding the supreme court has 
to do with selection of judges - a matter I will Let to later that affects all courts. 

Turning next to the appellate courts - in 1912 the state l'laS divided into appel
late districts by constitutional amendments. Additional districts have been created, 
the latest in 1968. They are now created by the {>eneral assembly and add!tional 
judgeships are also so established. There are 11 court of anpeals districtS'", and 
their jurisdiction is partly spelled out by the constitution and partly by the gen
eral assembly. It is primarily appellate. They are the first a'Dpeals court that 
hear appeals as a matter of riGht from trial courts in criminal and civil cases. 
The supreme court of Ohio now has pat.,er to assigll any common pleas or court of 
appeals judge to another court of common pleas or a"l1peals if that court is having 
docket problems. Most of the court of app als iH Ohio have their dockets in pretty 
good shape, and the c oort of appeals is not where the prOblems are in my opinion. 
In the court of appeals, as you know.t three judges hear each appeal. Each court of 
appeals has at least 3 judges - some have more if the docket is such that 3 cannot 
handle it. They are, of course, elected, and their pay &nd so on is detennined by 
the general assembly. The pay of the supreme court and the court of appeals is 
uniform throughout the state of I')hio. That is not true when tie come to the trial 
courts. 

N01., for the trial courts. The constitution requires a common pleas court in 
each county. This goes back to the days when all government Has county, and each 
county, big or small, was required to have a COlJUTlon pleas court l'lith at least one 
re:=:ident judGe. Each county is required to haye a probate division, the probate 
division having been creatod in 1168. Under certain circumstaHces the common 
pleas jude,e and the probate division jud{;;e can be the same person. This has hap
pened in a couple of counties • 

.'l.s far as the trial courts go, the c (nrt of canmon pleas has been one area 
where there ha"e been problems, in my opinion. . ·:ore problems than in the courts 
under common pleas. The trial courts are, of course, the courts of common pleas, 
the county courts, and the municipal courts along with the mayors courts that 
have very limited jUrisdiction. Hayors courts, municipal courts and county courts 
are not mentioned in the constitution. It provides for "such other courts lt as 
may be prescribed by law. The general assembly then has created municipal and 
county courts. l Then we get to them loTe will see that they are rather amaze, 
both in jUrisdiction, structure, and so on. 
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l'le have a similar common pleas court in each county. One of the problems, 
hat·rever, particularly before the !'lodern Courts Amendment, was that a small county 
did not have eno'lgh business for a common pleas judge - their docket would be 
perhaps 3 months or very, very current - '-rh Lle the large counties, particularly 
Cuyahoga, Fral!klin and Hamilton wOlld have the same cases that are heard in a 
small county within 3 to 4 months take up 3 or 4 years for hearing. There is a 
~reat difference in case load. This is so even though judges are assigned to 
other counties, receiving $30 per day. 

. Similarly, not only do the barklOf,s differ, but the pay of the judges differs. 
The pay of the judges varies from ~lh,ooo to ~:;26,ooo, according to the population 
of the county. Some law school graduates start out today making j,lOre than ;;>14,000.• 
Consequently, you can see the problems in the pay scale. One of the pro'blems that 
you are going to have to look at Hi th respect to the trial courts is Hhether there 
ought to be a unifonn pay scale and a uniform method so that their caseloads are 
approximately equal. There are several methods for this purpose that 1 will refer to. 

The jurisdiction of the common pIcas court is com'')letely spelled out bJ· the 
general assembly, and it has chan~ed from time to time. It is called the court 
of unUmited trial juriRdiction. It hears felony cases on the criminal side and 
has unlimited jurisdiction in civil cases. Hat·rever, it starts at ~:;500 - the 
top .jUrisdiction. "Of the' county courts - and extends all the way up. Here we find 
one of the problems is the large area of concurrent jurisdiction. In Franklin 
county, for example, there is the Franklin connty municipal court with county wide 
jurisdiction haVing jurisdiction up to :.,7500. The common ')leas court starts at 
$500 so between ~:S)() and $7500 in virtually all money damabe cases the lawyer has 
his choice of cOlTlllencing his action in either municipal or conunon pleas court. In 
teaching trial practice, I trJ to teach my students some of the thinGS that they 
should consider. Some of these differences should not have to be considered, I 
think, although it is questionable whether the problems are constitutional in 
nature. Consider, for example: frequently, in the municipal court a ~3000 jury 
case eould be heard wi thin 3 or 4 months l-rhereas if you go into common pleas 
court it will be 24 months. Another problem is that in the municipal or county 
court, jury foea are assessed against the loser whereas in cor,won pleas court 
jUI7 costs are pUked :UP by the state, Hot the litigants. So if you have a 
questionable liability oase where you may well lose, you will take your $3000 
Q·ase to the overcrowded canmon pleas court in order to avoid sticking your client 
With $400 costv in the event that you lose. 

These are types of choices that you have in the selection process, and they 
probably should not exist. You should consider, or at least the legislature should, 
whether the policy should be uniform concerning payment of jury costs throughout 
the oourts rather than differing in 1:J').e common pleas courts from lower courts. Also 
the problem of such a large degree of concurrent jurisdiction which has frequently 
resulted in the allocation of business to a particular court where one court's 
docket is current and the other is vastly overcrowded. It should be added, hal-l
ever, that nith the supreme court rules, the common pleas courts have done sub
stantially better in solving SOMe of their problems since the Hodern Courts 
Amendment than ha"e the municipal or county courts. Some of the problems are, 
however, impossible of solution. To make pay uniform, perhaps, would require 
canb1ning of court functions so that caseload and pay would be equalized throughout 
the state. Ribht nOH the constitution gives a prerogative to counties of under 
40,000 to combine judges. They can combine se"eral - probate, common pleas, county 
judgeships can all be held by t: e same person. This would perhaps increase a 
judge I s caseload to one that would merl t equal salary. The only ,-ray that that 
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procedure can be follOl'iTed is for the county commissioners unanimously, or ten 
percent of the electorate by petition, to put the question on the ballot and it 
must be approved throughout the oounty. There is no way of requiring this to be 
done, so oonsequently court loads are tioing to differ greatly throu{)hout the 
state, even tdth the assii;.nment system. The assii;.nment system helps but does not 
cure the d1sparity. 

Hunicipal courts are the next level of courts. They are all created b;y the 
legislature. The Revised Code contains almost a full p~e of descriptions' of 
jurisdictions of JIIlnicipal ccurts. Some, as in Franklin county, have countywide 
jUrisdiction so that the mUnicipal court is the .only court below the common ,?leas 
court, except for the mayors courts. other counties, like Cuyahoga county, have 
several. IIlUnicipal courts ,.rith jurisdiction over part of the county - perhaps 
limited to the municipal1ty. 

There are also oounty courts - so that in some counties you mave have 6 or 8 
or nore lower courts with differing jurisdictions - as to amount, over different 
territories, etc. These seem to have resulted fXian political lobb~ring rather 
than through the consideration of what results in the best judicial system. All 
municipal courts have $501J0 unper limit monetary jurisdiction and misdemeanor 
jUrisdiction. SQIIle Municipal courts - Franklin and Hamilton county - have $7500 
jurisdiction, and the Cleveland municipal oourts has $10,000 jurisdiction. ! lany 
counties have no JIIlnicipal court. ~ counties, particularly the sm.aUer ones, 
have the county court 818tem plus the camnon pleas court. The county court has only 
a $$00 jurisdiction plus misdemeanor jUrisdiction, and has substantially more 
lind.ted jurisdiction. As far as the munioipal courts are concerned ma~ of them 
are multiple judf:,e courts. The ~eneral assembly speoifies hOt" maror ju~es shall 
be in each cnurt. ilunicipal jud..,es are both f 11ll-time and part-time. The 
pay of municipal judt;es varies accordiug to the population of the county which 
they .erve. It varies somewhere betHee•. :;;10,000 and ,,23,,000, the maxil'llUJ1l beine; 
$23,000 in the more populous counties. 

The county court judges are all part-time jud(:,es who may practice law in 
addition to serving on the court. Any new county court jud~e must be a lawyer 
there are several county court judges who are not lawyers, still servin{5; under 
grandfather clauses. 

In my opinion" the problems in the judicial systeiil and the administration 
of justice have been most severe in these lOt'1er courts. Hany of these problems 
you cannot deal with here as part of constitutional revision. But the problem 
has been that the municipal ccurts and the county courts have had a lat'T image; 
consequently, the be~t people have Hot been attracted. They have been 'wnning 
a "super market" kind of justioe, and the jud~es don't really enjoy running 
400-600 people through traffic court in one day as they do here some days. pay 
has been relatively lw so that good judges quioklY llove on to common pleas 
court or elsewhere. Yet, where the public oomes into contact With the judicial 
system is ,·rith municipal courts through traffic, misdemeanor, and the lot·fer 
type of cases. Peonle S0-e the municipal and county court but rarely see the 
common pleas, appeals court or supreme court, where generally speaking the needs 
of administering justice have been better met. It seems to me that in considering 
judicial revision you ought to consider unifonn pay scales and uniform case 
loads and the means of acoOOlplishing these goals. 

Furthennore, you ought to consider seriously one lower oourt system, which 
is all that is required b~ the constitution" with perhaps divisions, so that all 
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judges are on equal standards, receive equal pay, and handle equal caseloads, although 
judges could be assigned to specialized areas. These i-10uld be traffic, probate, and 
80 on, so that perhaps you can be flexible enough to regulate the caseload and 
the means of handling cases on a more unifonn basis. 

There are a lot of proposals, some of which are not material to the outline 
that you have been furr!ished. One Hould be this creation of OHe 10Hor court 
system lnth all full time judges l'1ho are a:>siglled out in a speciali~ed '-1ay 
throughout the system. This may have to be subject to variation - judges might 
get tired of hearing all traffic cases. 

The county court. as I've said, is manned by part-time jud{,es ai. ..d this creates 
the possibility of conflict of interest. I think Hith both part-time judges and 
part-time prosecutors you tend to have persons eauer to dispose of judicial busi
ness as quickly as possible in order to be able to 5et on T.ti.th work that brings 
in more mone~T. 

The mayor's court is the last court in the system. The mayor, of course, is 
not required to be a lal'yYer and many are not although they preside over a mayor's 
court. The ability of a mayor's court to hear cases has been seriously Ihtited 
by the recent U.S. Supreme Court case - the lIonroeville case - that came out of 
Ohio. Here th e Sllpreme Court said if the mayor has executive duties in the 
municipality and the mUnicipality derives a substantial amount of its revenue fran 
the mayor' B court, he cannot hear contested cases. This does not affect some 
mayora, courts in Ohio in~:my opinion but it does affect a great many of them. 
To many of us connected with the system of justice, includi% me, the questi on 
is a serious one as to lmether non-lawyers can conduct a court the way it ou[;ht 
to be conducted since they do not knOW' the rnles of evidence. etc. 

Mayors' courts have been created by the legislature and are not SDecified 
in the constitution. HOt'lever, you should consider the question of Hhether any
one sho'lId be admitted to the coart Hithout the proper qualifications and l-lhether 
the judge ought to be somebod~' connected with the municipality which receives the 
court costs. The dilemma here is that one likes to have conve:lient justice in 
the area such as evei..ing court nearby so that people do not have to go clear 
downtCMll and take off lvcrk, and so on. A highly desirable possibility is that 
in a one trial court system, a judge could be assigned out to the smaller 
nnmicipali ties one evening a week to hear court pith the regular judlJe. There 
would be ~o problems about the judue beiilf; able to hear contested as "lell as 
uncontested cases in that situation. 

That in a quick summary spells out Ollr current court system in Ohio, in
cludiI'l{; something about the jurisdiction and srme of the 0roblems noted in your 
outline. 

The next area that is suggested on it is that of jud/.,es. The topic having 
to do with selection of judges is a hi.ehl;j contl"oversial Olle. You have been 
given some good matc:i.·ials on this question of how judGes ought to be selected. 
OUr consti tution, as yOll know, requi.res that jUdges be elected. The method of 
election is spelled ou.t bJi- the general ass0mbly·. We have in Ohio what is called 
a non-partisan ballot:; 'out j.t is, in my opLdon, a partisan election. The 
candidates are selected by their political party in the primary and it is only 
in November that they go on the ballot as non-partisan. Both parties, of course, 
send out all of their advertising 11terature and samnle ballots for the person 
that they have endorsed. The constitution would, of course, have to be amended 
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to ch~e the metlod from an elective one. You have :im your materials a joint� 
resolution that has been proposed that liOuld call for selection by a judicial� 
canmiaaion of jud~es for the suprene cOllrt and the court of appeals and would� 
permit the lIeneral ansembly to provide that method for trial courts but not� 
require it.� 

110 method of selecting judges is guaranteed to get the best possible judges, 
but I think that recent events in Ohio and elsewhere "Show that it is virtually 
impossible, for examnle. for a s'tpreme court judge to win if somebody spends a 
lot ot money against him unless he has a Hell mOl-m name. Supreme court judges are 
not selected very much on the basis of lThat kind of job that they are doi~ on the 
court. It is very difficult to campaigl! for a judt:,e. You cannot talk about poli
tical issues or that sort of thing. I've made quite a few speeches on judicial 
selection; even right before the election if you ask people what the;)' lmOt'l about 
the local judt,es, hardly anyone !{l.OlfS much about the judges running or about their 
background or anything about their performance. These problems may not be solved 
by a different method of selection but this is a matter that ought to oe very 
seriously considered. Some or the methods under diRCussion are described in 
your mat.erlals - such as judicial commissions and so on. It is interesting to note 
that over ,0% of the jUt%es on the bench currently l'Tere initially appointed by 
the governor. vihen the bovernor appoints, there are absolutely no guic;ielines 
Whatsoever. l-'hen I was on the board of governors of the Columbus bar, prospective 
appointments would be submitted to the board of governors for its O!'inion, and 
in the case of one person on the bench all eight of tI'e members of our board. of 
governors voted that he was not qualified. Yet the governor still appointed him. 
And he turned out to be what most of us expected. 

Mr. Uontgcaery - Doctor, are you sUf;,{;esting that even though the constitution 
provides for elective judges that in fact we have an appoi:ntive process? 

Mr. MeCormac - The constitution does provide for vacancies - i.e'. when a vacancy 
occurs it is filled by appointment. liany vacancies occur on the supreme court and 
court of anpeals and the governor must fill them. 

Hr. iIontgOll1ery - To the extent that an incumbent can be more easily re-elected, 
do we not have almost a de facto appointive process? 

"Ir. McCormac - He do in the sense that an incumbent has a great advanta@e in a 
.judicial election. Also, the jud6es that are on the bench who are defeated are 
defeated by other peo'Ple who are runHing as "judge," because they are often 
judges or lower courts who then run for a seat on the appellate bench. Judges 
who are defeated are often defeated b:> other incumbents. The public doesn't know 
who is the incumbent for the~:particular court and who is not. Therefore, we do 
have a very substantial appointive system based on the goveruor' s appointments, 
subject tc no confinnation by anyone. Governor Gilliban has provided for strictly 
advisory judicial councils l-Thich he consults before making appointments. These 
would be similar to judicial commissions except l-1ith the judicial commission the 
governor wOll1d have to appoint someone submitted by the Judicial commission. The 
current method is strictly optional. 

Mr. HontgOlllery - Is it not a matter of practice in some counties to submit recom
mendations from the local bar association, which is non-partisan, to the central 
camnittee of the appropriate political party? 

Hr. JIcCormac - It differs county by county. Some county chairmen consult the bar 
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association and follow their recommendations pretty substanti ally. others do not. 
That is strictly a matter of preference. 

dr. JTontgomery - Not a very reliable system. 

;Ir. I1cCorrnac - It is not a system that is going to be very reliable probably. 
This all must be looked at when you are considering \'1hether to chanf:,e the elective 
part, and i 'iould be very frcu.k to say that in my opinion, unless eX!)lained to 
the public, the public is very adverse to appointive judges. IIost people think 
that such a revision is not a very politically popular act right now. 

The federal system is of course different fran what we are generally con
sidering at the state level. There juc%es are appointed by the president, sub
ject to c onfirmation b~ the senate. 

( Conversation then ensued as to the fact that in 1937 the people did vote a 
constitutiollal amendment that would in effect have provided for the so-called 
Hi.ssouri system of retention,and the publicity basically statewide by newspapers, 
bar associati ons, etc. was favorable. Thr,re 'ias almost no organized opposition, 
yet it was defeated by a 3 to 1 vote. ) 

Hr. lIcConnac - Yes, and that uas in the original ilodern Courts Amendment and 
was taken out by the General Assembly because many people thoubht that amendment 
was in itseQf a great boon to the judiciary and would have been defeated if that 
portion had been left in. There is a big difference of opinion as to which method 
of selection is best, elective or appointive, and if the latter, which type is 
best. One of the problems of an elective system, it seems to me, is that a judge 
has to raise money to campaigu, and increasingly the expenditures are getting 
greater. It does create, even if not true, an illusion of prejudice if the judge 
has to go out seeking contributions, and in my opinion, the judge cannot do so 
through a canmittee. A substantial contribution to a judicial candidate might 
well give the donor a feeling of having an edge if the candidate is elected. 

How as to removal of judges - there are a number of constitutional provisions 
for removal, plus the sunreme court may do so under supreme court rule. Rule 6 
has a removal of judges provision. Plus Rule 5, which is the disbarment rule 
that applies to judges as Hell as attorneys. There Has a recent Cincinnati jude:;e 
who was disbarred and removed fran office through the supreme court procedure. 

The constitution has a number of methods - some of which I thi!lk you will 
want to eliminate. Impeachment applies to judges - a judGe is impeached by 
majority vote of the house. Actually the officer is impea.c:h.ed at that point but 
the trial has not begun, and the trial boes to the senate, which by a two-thirds 
vote may convict. There is another constitutional provision by which the general 
assembly may establish another method in addi tion to impeachment, and there is a 
third method in the provision that calls for concurrent resolution of both houses, 
two-thirds of each house, to remove a judge from office. Impeachment or the 
concurrent resolution really are not used to al\Y extent. I think that most auth
orities believe that a method such as our suprelle court method is the only realistic 
one. At least for lOt·Ter court ,judges. And there has been a judge or tHO removed 
by this procedure in Ohio for br8ach of judicial et;lics and other misconduct. It 
seems to me that the constitution probably should provide for this plan or give 
control to the supre.le court as it has under Rule 6. For the supreme court of 
Ohio, hotleVer, that plan would not really work because hCM is the supreme court 
gOing to try one of its own members? Thus, many states that have adopted that 
method have continued the impeachment provision for supreme court justices. 
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(The question was then raised ahout the extent of usage of impeachment. Ur. 
¥cCormac said he couldn't recall use of impeachment or concurrent resolution to 
remove a judge in Ohio. jTrs. Rriksson pointed nut that there l1ere early impeach
ment proceedings, against-one of the first supreme court appointees in Ohio, but 
the proceedings were not 8uccessful. She stated that it was interestiug case 
fran the standpoint of history and would be described in a subsequent memorandum 
to the committee.) 

-
lIr. I~Cormac stated that the advantages of the supreme court process over 

impeacment is when a judge has not really been a bad ju~e but simply has grown 
senile or incapacitated, impeachment seems unfair. In states \"here the supreme 
court has authority to remove by rule the situation orten results in resignation 
\.,hich is what is best in the long run for all concerned. A disability pro
vision in the supreme court rule is also a desirable feature. He concluded the 
subject by repeating that the committee would do Hell to consider betting rid of 
sane of the alternative provisions for removal. His testimony resumed. 

Mr. IIeCormac - Now as to retirement. The iiodern Courts Amendment has a mandatory 
rotirement provision. A judge cannot be over 70 when he takes office, Hhether 
by election or appointment. If the tem be~ns fortuitously for him it means 
that he can serve until almost 76 years of age. Host judicial terms are for 6 
years, and if he was 69 lIhen he took office this would be possible. 

As far as aci'linistering the system is concerned, the use or non-use of juries 
has been a very debatable item. It has been greatly involved in the court back
log situation. If you try a case to a judt;e yon take a breat deal less time than 
it you tr-; it to jU17 because you do not have the selection of the jury, argument 
to the extent that you have before the jury, etc. 

The constitution requires that in civil cases the right to jury trial shall 
be inviolate. There Has a question as to lo1hether this requires continuing 12 
jury members as li'ere used. The supreme court of Ohio has interpreted to the 
contrary, and their civil rules provide for a marlmum of 8 in civil cases. How
ever, with this provision in the constitution, yon could not eliminate jury trials. 
You can reduce the number, and this has been done, as said. Or, if the parties 
elect, there can be le~s than 8, including 1, Since the civil rules there have 
been 2 or ) trials where the parties demanded one juror and it was tried to one 
juror. 

.. . tThel'e :l'1ae disoussion as to the three-fourths concurrence in civil cases 
tried to a jury. lIr. lIcCormac pointed out that some countn:es, such as England, 
have eliminated jury trials in civil cases entirely, eEept in cases of libel and 
slander. There was a question about the relationship of the provision making 
right to jury trial in civil cases inviolate to workmen's compensation cases and 
no fault insurallce, s'lould it be adopted. J ,:r. HcConnac responded that no fault 
insurance would result in there being not nearly so many cases in court. It wouldn't 
chan~e the ri{;ht to a jU17 if a case Hent to trial under no-fault. There are, he 
said, some 50 different plans for no falllt in the country, and some provide for 
SAng to court if damaGes go over a certain point and others do 110t. tTorlanen1 s 
compensation is covered by specific 'constitutional provision 'that provides for 
a jury trial if such cases go to tr .al. That is a kind or case that did not exist 
at common law, Ifr. rfcCormac exnlailled.) He continued: 

Mr. IIcCormac - If the general assembly creates a new right after this constitutional 
provision they can provide for a jury trial as they did in l'lorkmen' s compensation 
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appeals and that is ,.,hen these cases i.:;et to court;.. as appeals from administrative 
agenoies. J3ut .. they could also have provided that it l-Tas to be tried strictly 
to the court. 

(In the discussion it was noted that many states have so provided.) 

Hr. McConnac - The same is true of another item that is included in ;your outline, 
and that is claims agailiSt the state of nhio. In the constitution you may want 
to permit claims Bt;.ainst the stai:,e like the federal torts claim act or something 
like that. If you do, there is no constitutional requirerrent, even if you left 
the other jury provision the same, that you '1rovide for a jury trial in a claim 
against the state of 0hio. Actually, the constitution says that the ueneral 
a~sembly can authorize by specific leGislation claims against the state. If 
they do, as in the workmen's compensation case, they either provide for jury trial 
or trial only to the court, under the theory that it is a ne··r rif',ht. 

(Discussion ensued as to other 1'TBiYs of handling such claims - by special 
court c:J!' canm~.ssion. The consti tutional jury provision only preserves rights that 
existed at the time of the adoption of the constitution when it says that jury 
trial r;hall be "inviolate." If there are net-1 actions J the decisi on can be made as 
to jury trial or not. Jury trial ri~t can be expanded but not contracted With 
this oonstitutional provision. ) 

Mr. Roberto - In other words, both the U.S. Constitution and the constitutions of 
I think all of the states, when they speak of the right of jury trial being 
"inviolate" do not define that right. 

:fr. lIcCorma.c - In no constitution is it defined. Hany cases - e.g. Louisiana v. 
Duncan - get-.nto the vThole question of nhat l-TaS right to trial b;y- jury. 'this 
breakS into two parts s first, the number of '$irors, and second, tle nature of 
the case. Historically, for example, in l-That l"TaS called "equity" there never
was trial by jury. The question uecol.les complex. 

~o far as civil cases are concerned, you could in constitutional reVJ.s~on 

eliminate civil jury cases. There is one civil jury provision that oubht to be 
removed - one calling for a jury of 12 when a cCl"!"loration obtains a right of way. 
AlthOUt;;h the supreme court has by decision and rule said that trial by jury 
doesn't have to mean a jury of 12, for this provision the requirement is specific 
and it should be removed. other provisions less specific do not need to be so 
interpreted - e.g. at one t'.me women were l!ot pennitted to sit on juries, so the 
cmstitution is not the same anyt.ray. But the court CaI1Uot interpret 12 as any 
less than that. 

As I said before, with respect to jury costs, there is a lacl. of consistency 
in the state tha.t rasnlts in substantial "c ourt shopping. II One must consider 
jury costs, size of docket, quality of judge, etc. among the various elements to 
be considered in deciding Hhich court to use when, as you frequently do, you have 
an option of plich court to use. 

Criminal ca~es are ailother matter. The U.S. Constitution does not prohibit 
a state :r-'rom eliminating civil jury trials. The U.S. Supreme Court hasn't ex
pressly said that, but it haS' impliedly said that the 7th Amendment to th8 U.S. 
Canst! tution does not apply to t'1C states through the 14th Amendment. Hor·rever, 
the 6th Amendment to the U.S. Constitution provides for jUlj7 trials in criminal 
cases and it has been given limited application to states so that there is only 

3663� 



•� 
~lO-

so far a state can go in crimLnal cases in eliminating criminal jury trial. Right 
nOl'1 our present system is that if the penalty will result in a ~50 fine or any 
imprisonment the person must be Given a juIy trial if he demands it in a crim
inal case. The U.S. Supreme Court has said that for a petty offense the U.S. 
Constitution does not require a state to provide a jury. A petty offense is one 
in uhich the maximum imprisonment is 6 months. The Court has also said that a 
jury of 12 is not required and has authorized a jury of 6. Under our nel'r criminal 
procedural rules that will probably take effect on .July 1 for misdemeanors juries 
have been reduced to 8 and for f'alonies remain at 12. The U.S. Supreme Court 
in a recent decision said that c:rlminal jury verdicts do not have to be unanimous. 
Ohio's cOMt1tution by allowing a 3/4 verdict in civil cases, hOT.fever, impliedly 
nquir.....DD8l11lllbfls;.decisions in criminal cases. . 

Several states have amended their consti tutions and have provi dad for less 
than unanimous verdicts in criminal cases. One case involved a "5/6 verdict that 
was appealed to the U.~. Supreme Court, who said that it was consti tutiona.l. So, 
there 1s an option, though it is highly debatable as to whether it is advisable 
or not, ot eliminating criminal juries in minor cases (up to maximum 6 months) 
or of providing for criminal jury verdicts of probably down to 3/4 is the lowest 
you could go. The supreme court uDder its rule malci~ authority feels that it 
call reduce the number, as it has. 

Another item in the criminal justice provi si on that is becomiIl{) 1,10re hotly 
debatable every day is cOl1tinuing the use of brand juries. OUr constitution 
provides that in a felony one is entitled to indictment by a grand jury. The 
new criminal procedural rnles reduce the size of brand juries fran 15 to 9 and 
the concurrence for indictment f;07 of the 9. The constitution does require the 
use of brand juries. : ,any think that the use of grand juries and their original 
basis are antiquated. The original reason was to protect the person in this 
secrecy tran unfounded charges - i~e. having this independent body to ascer
tain ",hether there is reasonable ~round for an indictment to be issued before it 
becomes public. There are numerous articles on alteration of grand juries or 
their elimination that ;you will probably be looking at because this is an im'10rtant 
item in contemporary criminal justice studies .• 

I note that there is also a c onsti tutional provision concerning comment over 
a rl.efendant's failure to testify that has ·beeh-heldWiconstitutioDal···b7 the" '.' 
U.S. Supreme Court in the Griffin case from California, so it obviously should 
be eliminated from the Ohio donstitntion. 

As tar as prosecutors are concerned, there is nothing in the 0hio constitution 
concerning prosecutors. All that - parttime status, pay, etc. is statutory. 
OUr system has suffered, in my opLdon, because of the. use of the part-time pro
secutors am the unequal pay scale of the prosecutors that has frequently resulted 
in criminal actions beiltg prosecuted by less than our IlloSt talented lal·Jyers. Pro
bably t'lis wo ld not be cover3d by constitutional provision, but it s',ould be 
corrected. 

Mr. j iontgomery - I'd like to connlleiit on that if i. mibht, having been a county 
prosecutor at one time. The use of special &r;sistants or assistant prosecutors 
results in a bill to the county that is as ....reat or L,reater than it would be to 
employ a ftl1l time prosecutor. 

Hr. 1icCormac - This relates back to the time l-Then the basic unit of l::;0veriilllent 
was county government, and the county govermeut system is really not a very good 
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system for many of these matters. This is related to the qUGstion concerning the 
judiciary that units lar6er than county units nay be better. The court of anpeals 
situation, for example, is nore ):,easona, Ie, by ha"i11{; appellate districts, where 
the load m.Ld tJ1e number of judbes arel")retty ''1e'.l allocated to solve this 'Problem •. 

.Ir. Hontgomery - Are you sugge:,titl{:, that there is a parallel betueen the prosecutor 
problem and the municipal or county court problem? 

fr. HcCormac - I think that there is a parallel betueen the 10l·rer court problem 
and the part-time judLe and the conunon pleas judt,e ""ho doesn't ha,re enouLh to 
keep busy in Adams or some comparable county, am the problem of prosecutors. 

Ir. ilontr:;omery - Do yOll think that it is desirable to build in a career opportunity 
at the lower level? 

.Ir. iIcCori,lac - I think that ideally this has been accomplished ill a few Yllaces. 
Prosecutors should be p~ofeBsional peopl~ with professional staffs. 

Ur. IIcConnac - (continuing) - I notice that you have court financing on your out
line. A lot of these prospective chanues may tie into the issue of financing 
although J: don't k,.ow that financing is matter that you want in the constitution. 
Part of the problem is that the conrts are financed partly by the state and pa!'tly 
locally and the local population situation affects salary. It seems to me that 
there onght to be unifonn financing ld. th uniform salaries not dependent upon 
the revenue that the court produces. There ought, of course, to be unifonn case
loads for the people involved. If you have a unifonn system, there ,-n.Ight to be a 
uniform judicial budget to the general assembly, submitted perhaps by the supreme 
court,. that would cover all the courts in Ohio and accomplish tirl.s unifornity. In 
my opildon in Ohio our judicial system is greatly underfinance(l, both in the pay 
of the juc1Les involved and the supportive persOlmel. We spend a very small per
centaGe for the judiciary in relation to its importance, and Fe could have a more 
adequate system ''lith a better financed judiciary. Ohio judges statistically are 
greatly underpaid in comparison to jud6es in ot.her metropolitan states. And that 
is also true l'Tith respect to prosecutors and others involved in the justice system. 

If there are any questions at this point I would be blad to anSlY'er them. 

There Has SOrle Leneral discussion about the coveraue of the .odern Courts 
Amendment, particularly the problem affectiug the mUilicipa1 COJrt jUdges and the 
court decision that prohibited pay increases to mUnicipal judt,es duri% tem. 
Judge J.ocach explained that the Droblem arose because the oribina1 amendment pro
vided for a unified court, to which both municipal and probate jud..,es lolere op.. 
posed, especially regarding the provision that the common pleas clerk would be 
their clerk. Probate judges Here their own clerks, and appointed their OVIn 

persollllel, ei ther a~ deputy clerks or deputy judges. So from',.that background a 
canpranise WP.S Harked. out that switched the probate judgges over to the probate 
division, but, as explained by Judge Leach, conditioned on the fact that they 
'Would still be individually elected and not assiGned an(~ al~o conditioned on the 
proposition that tr.e~, would still be their own clerk and personnel. The muni
cipal judges l·rere dropped completely. Unfortunately, the draftsmen didn't pick 
up the omission with reference to municipal judges and the literal language of 
the constitutional provision that would in essence authorize a pay increase in 
term referred to the supreme court of "hio, the court of appeals court and the 
common pleas. That picked up the probate judges I'ecause they are members of the· 
cClll:1on pleas bench, but it didn't pick up the county judges or tl e municipal judges. 
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Ju~e Leach continued: 

Juc16e teach - To show how comnlicated the issue became I a brother '-Iho is a mun
icipal jud~e lyith the munici:pal judges association filed a lan suit in the common 
pleas court at rranklin county Hhich '"Tas intended apparently to be a kind of 
guinea pig type of case and Jut!be 'Toldel! of this court held that because of this 
listory, they were broadly enc'QJIlpassed Hithin the definition of common pleas juc1be 

and could ~et the pay imrease. In the meantime Attorney General Pall Brown 
issued an opinion to the same effect. However, the case finally arose testing 
out that provision and the supreme court held (parenthetically I didn't participate 
because JI\Y brother represented the municipal court ju~es, nor did T,loyd Erown) 
that the literal language of the constitution prohibits increases during term 
for municipal ju~es. The next question concerns efforts to recover back increases 
already paid, and a case has been filed Ln the last few days in the supreme court 
on behalf or Judge Gilly, a comon pleas jud(.e Nho had been a municipal judge, 
to cha'~enge the tight of the auditor to start subtracting from his salary pur
suant, apparently, to directives of the state auditor. That case will probably 
be heard this fall. In the meantime the constitutional amendment '"Tas defeated .. 
which at lea.~t wOtlld have made it clear froril this point on that municipal judges 
and county court judbes are entitled to increases duri~ term. I t:'.iak that the 
amendment can be resolved by this pendiDt>; lau suit ,-,hich in effect could hold 
t 11at a judge doesn't have to pay back under the concept that he took under the 
exist.1~ law as then interpreted by the attomey beneral aud the court. There 
is case lawi.n Ohio that distiIlWlishes between uhat the law ,.,as theu and ~'hat the
la'" is now is in the sane way as haa been applied by the U.8. Supreme Court in 
certain cases. So the municipal judlies have a "fi{)hting chance." 

(There followed discussion about the suit questioning refunds. It was pointed 
out that one judge has been overpaid $25,000 or $26,000 and there are 8 or 9 in tile 
same position. Hr. UcCormac pointed out that this is representative of a morale 
problem in the municipal courts and that the committee 1010~11d hear from municipal 
judges who are still adamently opposed to the one trial court principle. Hi". Carson 
spoke of a bill affectill(;, the municipal court of Hamilton county that ,.,.ould uHify 
it "lith connon pleas and call it a district division because the municipal court 
judges nOli ai t out in the cOllnty. This is '"ery important in some of the subur
ban areas. The bill wOllld up the jurisdiction but retain a jurisdictional dif
ference. He stated that there is natf a clerk for both courts so that problem 
doesn't exist. An important difference, he noted, is that the county prosecutor 
would prosecute all criminal cases in both courts whereas nOt.,. the city prosecutor 
has a sta""f aOO operates in municipal court. The bill, he said, has been unani
mously a- ,proved by the entire municipal and common pleas bench. There is a move
ment, at least in one county of the state, tat·lard unification-. ) 

It was also pointed out that the municipal courts in the larger counties were 
less opposed to unification than courts in smaller counties. ~lr. HcCor ,ac mentioned 
a bill to provide for transfer of cases to municipal courts for greater. flex
ibility. 

Hr. Roberto remarked: I think that the history of this is that Jud{;e Thomas 
of tha federal bench in Cleveland who Has a common pleas judbe Has prett~· much 
the author of that bill, and a/5:aill by W8¥ of back....round there is a provision in 
-the municipal court act that if JOU have a counterclaim that can exceed the 
monetary jurisdiction in the municipal court it is autanatically transferrable 
to the CallnOll pleas court. This got to be a cute technique for transfer by the 
defendant who filed a counterclaim with or l-rithout any merit at all, put in astro
nomical demandS, for exaDlPle, to 5uarantee that the case be transferred to comU10n 
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pleas court. Apparently the common pleas judges in Cleveland, v-1ith Judge Thomas 
as ~pokesman, got the legislature to provide for-transfer in effect back and 
apparently, from ta.lking to the men up ther&, I get the impression that'this is 
effectively used. 

(The statute affecting the municipa.l court of Cleveland and counterclaims was 
specifically discussed bj the speakers, notill{:, that that court has jurisdiction 
to any amonnt in such counterclaims.) 

Hr. 11cCormac - There is a recent case l1here the counterclaim exceeded the juris
dictional amount where the court said you have a right to look at it to see if 
there '-las anythiIlb of merit at all in the counterclaim and if not, you do not have 
to transfer the case. 

Ensuing discussion - a question was raised about the Dositions presently 
regarding the unified court, noting that apparently municipal judges are still 
o'!">Posed. Are camnon nle as coomritted to a stand on this question? ~TOW' about law 
professors? Mr. lTontgomery asked specifically if there were any other consider
ations besides the mUlucipal judge position and big city-little city situations 
that He O'lght to be thinking about. 

tIr. It:Cormac - Hell, r think that the leading authorities on court proced'lre 
Hithout exception favor Se ne tyPe of a flexible unitary system Hhere you can as
sign judt:;es back and forth as needed. The goal is an equal brand of justice for 
all l1tigants. The unitary system, Hhereby internally yOll do the ar;signrnedt of 
judGes am a'location of ca'es rather than having to do it periodically through 
the general assembly, has great advantages in that the legi slature is unable to 
keep up \-11th the times. In response to your question about who besides muuicipal 
judges may object, I would SlSpect that there may be objectioJl from so Ie counties 
Who want a resident judge rig~'1t there and do not uant him to be serving 3 dif
ferent counties. Probably some COT11lon pleas:. judges are happier ,nth·.a lower 
sal~ and a relatively }.ower vlork load. Although the supreme court· I.ay now as
sign him at. $)0 a :day if it finds that his caseload is small. This is a ridicu
lously low figure. 

lIr. Roberto - One arlditional point on potential opposition, except for Hamilton 
county where the clerk is for both the common Dleas and municipal court, I think 
that you will fin! that ever;;l-mere else the clerk of the municipal court is an 
individuall..V elected YJerson l·rith his Olm staff and his Ol-m political aspirations 
and so with a strong state association they would obviously be opposed to state 
unification and they were so opposed back in 11966. As a matter of fact, then the 
clerIcs were more vocal in opnositiOi.l than the judbes to the Hodern Courts Amend
ment proposal. 

lIr. JIontgomery then thanked lIre iIcCormac and Judge Leach for their help. He 
expressed the hope that the c onlli1it tee could call upon Hr. l1cCormac from time to 
time for help. He then asked Hrs. Lfunter to explain the materials that were dis
tributed to committee Jilembers and, in particular, to elaborate upon the memorandum 
that covers many of the same points of Jor. HcCormac I s presentati on. 

lIra. Hunter then swmnarized Research Study No. 22 and. stated that it is a 
set of annotati'IlS to the sections in the first part of the outline. It is pretty 
much confined to Sections I and 4 of Article IV, and therefore covers much of the 
material already gone over by Mr. McConnac concerning the trial courts in the state. 
It also attempts to exnlain some of the purposes of the amendments that '-lere incor
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porated in the odem Courts Amendment. For example, she said, in section 1 prior 
to 1968 there \'Taa a provisi on that the judici al r>Otfer was vested in certain courts 
and. such other courts "inferior to the courts of a:1peals as m~r from tii.18 to time 
be established by lal·T." '.l."'his Has chant.,el to "courts inferior to the supreI,le 
court" ani the reason for this chanL;e \1aS to visualize the eventual creation of 
specialized courts, such as tax courts or courts of claims. This memorandum in 
other Horde explains sane of the chanGes in terms of the intent of the drafters 
of the Modern Courts Amendment. There is also a general description at pages 2 
and 3 of the distribution of the municipal coorts that points out the l-lide dis
parity betueen counties. Cuyahoga county, for example, has 13 completely inde
pendent, autonomously operating municipal courts; 25 counties have no municipal 
courts at all, but rather are served by county c~urts. TI'e memo makes the point 
that municipal courts are increasing and the county courts are decreasing each 
eessio•• of the legislature. This is because the municipal courts' higher juris
diction call affect the ca~eload of the common pleas court. Comparisons of the 
tOt-T courts - county and municipal - are made in the memorandum. She also noted 
a discussion concen1ing ma~·ors' courts and the: act that it is not possible to 
make an accurate count of mayors' courts around the state but that there are at 
least in Cuyahoga county in addition to the 13 independent municipal courts 33 
active mayors' courts. The may,or's jurisdiction is described. There is one 
police court in the state. 

Changes in section 4 she pointed out gave ris~ to questi os because of failure 
to chal.ge the original l81.~u8.be after the provisions for a unified county trial 
court Here dropped. These include queRtiolls about appeals from the minor courts 
to the court of common pleas and are explained in the memo. Some chaIlbes "Tere 
inadvertent, because of f'ai lure to chanbe tIe ori~inal draft. 

This is a review of the trial court situation in Ohio and a sunnnary of some 
of the qnesti< ns that have persisted in spite of the LoderH Courts JUnendment of 1968. 
It will be follOtofed by a memoranduill dealine. with the appellate courts - pretty 
much of a history of appellate courts in the state that hopefully 't-1ill be the 
basis for discussion of appellate courts as they have existed fran time to time. 

A question was raised about \-That is a police court. It was explained that 
while there nere at one time a nwnber of such courts only one exists todaj. Judge 
Leach pointed out that beforn 1912 all through Ohio loTe had police judges - similar 
to justices of the peace with the exception that police judges had criminal juris
diction only and jp's had some civil jurisdiction. 

nrs. Hunter explained that the other materials distributed deal with unitary 
budgeting, unified courts in America, and also include Chief Justice O'Neil's mes
sage on the state of 'the jUd~laiY delivered at the annual meeting of the Ohio 
State Bar Association iia:y 10, 1973. The,' are to be inserted in the notebooks at 
part 2. There is also a pamphlet from the League of Hanen Voters having to do 
with the court structure in "hio. 

The COJIIIlittee decided that it lias convenient to meet before the regular Com
mission meetin£; and t at it would be continued next month when the reg lIar meeting 
is set. Fr. lfontgomery announced that the CoJl'lllittee \'1ould take up Article IV, 
Section 3, to be presented by Nrs. Hunter,. and that the Committee would also pro
bably have a pre1'lentation by some outstanding representatives of the common pleas 
and municipal bench in Ohio for viet°1 about unification of the courts from their 
various points of view. It is anticipated that the next meeting will last an hour 
and a halt" and will begin pranptly at 10 a.m. on July 23. 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
July 23. 1973 

Summary 

A meeting of the Judiciary Committee ~las held at 10 a.m. on Monday, July 23,� 
1973 in House Room 7.� 

Present were Chairman Montgomery, Mr. Mansfield, Mr. Carson, Dr. Cunningham, 
Mr. Skipton, Mr. Guggenheim, and Representative Roberto. ~lso present from the staff 
were Mrs. Eriksson, Mr. Nemeth, and Mrs. Hunter. 

Present as guest speakers to the committee, representing the common pleas bench 
in Ohio, were: Judge Adrian Miller, Hooster O·Tayne County), President of the Common 
Pleas Judges Association; Judge Robert Tague, New Lexington (Perry County); and Judge 
George Tyack, Colu~bus (Franklin County). These expert speakers appeared in response 
to committee invitation, and had been requested to address themselves to questions 
concerning the trial courts in Ohio. The staff had in advance of the meeting sug
gested certain questions that might be considered and had also invited further com
ments on any matters that it was felt should be brought to the attention of the com
mittee. The questions propounded in advance in~luded the following: 

How should judicial manpower be allocated throughout the state? According to 
population? According to caseload? Some combination of the two? Some other factor? 

Does the present assignment system work effectively to make the best and most 
efficient use of judges' time and abilities? 

Does the present system of independent trial courts with varying jurisdictions 
create any problems for the courts? For the litigants? For attorneys? 

Should all independent trial courts be united into one trial court, the common 
pleas? Should various divisions of the common pleas then correspond to the present 
jurisdictions of the various courts? If so, how should judges and cases be assigned-
on a rotating basis or should some judges specialize in certain types of cases? 
What other arrangements would you suggest? 

If unification of the trial courts is desirable, should it be done constitu
tionally? That is, by so specifying in the Constitution and prohibiting the crea
tion of additional courts at that level. 

Should the basic trial court (common pleas) be created on a district system, 
rather than one per county? 

If so. how and by whom should districts be delineated. In the Constitution, 
by the legislature, by the Supreme Court. by a special body of some type created 
for that purpose, other? 

Mr. Montgomery welcomed members, speakers and guests to the monthly meeting of 
the Judiciary Committee of the Ohio Constitutional Revision Commission. He recalled 
that the first topic before the committee is that of court structure and announced 
that the subject of today's meeting 1s that of trial court unification and district
108 of trial courts. 

Mr. Montgomery - We have invited three common pleas judges today to respond to the 
idea of unification of trial ~~J~t8 into one court--specifically the merging of 
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municipal, county, mayor.' and police courts into the common pleas court at either 
tbe county or tbe district level. District assumes sometbing larger than the.aingle 
county. The tbree judge. pre.ent represent a small county having a single common 
pl••• judie, a metropolitan county, and a middle-sized county. 

Mr. Montgomery tben called upon Judge Tague, representing a small county, Perry 
County, to make the opening remarks. 

Judge Tague - I begin with lome besitancy because of the assumption that the problema 
of a small county are more miniscule. To a degree that is perhaps correct. 

To begin with, in most of the small counties, including ours, there is the 
co.mon pleas court with general jurisdiction, there is the probate court, which in
cludes the juvenile court, and there is in Perry county the county court with county
wide jurisdiction. We have no municipal court, as such. 

Our county court, in my view, inasmuch as the grandfather clause reqUires that 
the judge now be an attorney, is being excellently managed and should definitely be 
con.olidated .s part of the common pleas court. We have a population of approxi
mately 29,000. The judge of that court, is a part-time judge and it 1s not fair 
to him nor to cases brought before him to be categorized as such. In our county, 
as 1n other counties of comparable .ize, I think, the county court ought to be a 
part of the common pleas court. 

In the area of di.tricting--if you were to take away from the trial court the 
domestic relations problems, it might be feasible to create a common pleas district. 
So long as it is required that he handle all of the domestic relations problems in 
addition to the general trial work, I canlt see how it can be tackled. Oddly 
enough--and I think that this is generally true--our domestic relations work has 
doubled in the last four years. That is appalling, and yet, looking at the Summary 
published by the Court Administrator at the end of 1972 one would find the ratio of 
our divorce filings running below that of many of the other counties in terms of 
population. The judges in some of the bigger metropolitan areas have little contact 
with these cases except judges in the domestic relations divisions. In our county 
one must live with these problems until the persons involved leave the county or 
the children become emancipated. 

On the district level I suppose that a degree of expertise would be permitted 
if a judge simply handled civil and criminal cases, as is done in a metropolitan 
county. Whether this is fair to the people, it seems to me, is one of the big ques
tion.. I have gone back to the 1912 Convention notes. Our own common pleas judge 
was a delegate to that convention--that 1s to say, he became the common pleas judge. 
Apparently the thrust for the changes at that time was a matter of transportation. 
Hard a8 it is to believe, transportation 1s still a problem. It is inconceivable 
the number of people Who when notified to come in for jury service, especially women, 
say that there is no transportation at all available to them to travel a matter of 
15 or 20 miles from the fringe of the county into the county seat. In a one car 
family, where the husband bas taken the car to work, the wife has no way of making 
the trip. This transportation problem is not one that is encountered in cities 
ltke Columbus or Cleveland. But we still have a transportation problem. 
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Frankly, to summarize, while it may be true that there is some degree of inef

ficiency in that every judge in a small county is not utilized fully, nonetheless, 
it seem. to me, that this is a matter within tbe purview of the courts themselves 
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to work out. I can't see that this matter should be the subject of constitutional 
change. I have discussed this question recently with a minimum of 8 other judges 
from smaller counties, including Judge Tom ~litchell from Jackson, Judge Ratcliff 
from Ross county, Harley Meyer from Hocking county, Carlos Rieker of Morgan county, 
DOW retired, Lucien Young of Noble county, also retired, Gale Weller of Morrow 
county, as well as judges from some of the northern counties. This matter has been 
stirred around for some time. They are basically of the same opinion that even 
though there be a disparity of salaries no constitutional change is presently 
warranted. 

A common pleas court of a smaller county is largely, I suppose, a matter of 
personality. It is fantastic the number of personal calls the judge gets from 
people. I doubt that Bob Leach had such experiences when he was on the common pleas 
bench of Franklin county. I receive lots of calls for personal assistance--e.g. for 
letters of recommendation to various schools, etc. On balance it is my honest 
opinion that we would be ~oing a disservice to the counties with a population below 
40,000 were the present constitutional provisions changed. This opinion is shared 
by the others with whom I talked. Our terms have a way to go--mine doesn't expire 
until 1980--so it is not a matter of selfishness. It is based upon experience. 

I do think that county courts should have greater jurisdiction, but this, of� 
course, is a legislative matter, and not a constitutional one.� 

Mr. Montgomery - Thank you, Judge Tague. lIe will hear from Judge Miller of Wayne 
county next and ask questions after all three judges have made their presentations. 
Will you give us the medium size county view, Judge Miller? 

Judge Miller - Our county, Wayne county, has a population of approximately 90,000. 
There are two of us in the common pleas court, general division, a probate division 
judge, who was probate judge when the constitution was changed, who has juvenile 
jurisdiction, and a municipal court of Wooster which has county-wide jurisdiction 
in all of Wayne county. We have no county court, in the strict term, as it was 
created when the justice of the peace court was abolished. The municipal court 
.bB~ic811y does all that work. 

The same factor that Judge Tague mentioned--i.e. transportation--applies 
particularly to that county-wide municipal court. It is approsimately 20-22 miles 
to the farthest corners of our county from the city of Wooster and the municipal 
judge has the transportation problem despite local bus lines that serve the Amish 
community. Yet transportation is a vascillating problem, involVing the solvency of 
bus companies, etc. The Amish do not have automobiles, and we have a sizable Amish 
population. We do, of course, have a section of the county where the horse and 
buggy is still a common sight because it is used by the Amish who live in that area. 

That municipal court today is overloaded. It has not tried a civil case for 
two years, as far as I can find out. Its load on the criminal side has increased 
substantially and d.w.i. cases have increased 100% over two years ago, I would say. 
I merely give you this information as a preface, to tell you what is happening to 
a municipal court with county wide jurisdiction in our county. Its caseload is 
somewhere in the vicinity of 9,000 cases a year, of which I would say 50% are 
tried. Small claims, of course, has been added to the municipal court by legisla
tion, although that does not, in my judgment, take a great deal of time. 

At the common pleas level, last year we had approximately 950 cases filed of
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which 495 were divorce and uniform reciprocal support problems. We had a carry-over 
of about 450 cases, so we had a total of about 1350-1400 cases before us. We have 
managed to keep the pending caseload at roughly the 400-450 level. In other words, 
we disposed of approximately what we took in. This does not take into account the 
fact that when Judge Sharp came to this court 4 years ago I was grossly behind. 
That is the reason the legislature allowed us to have a second judge. 

The probate court has about 1000 juvenile cases a year, of which again 1 would 
say about 50 to 551- are traffic in character. 1 have no statistics on probate matters, 
but in the sense of their being adversary proceedings or having to hold hearings or 
having major problems with probate matters, that is a very small number of actual 
hearings in our probate court. The work of the court 1. largely administrative. 

I can also testify that the domestic relations problem--which we also handle, 
not haVing a domestic relations division--i! considerable. The figures that I gave 
you do not include any of the so-called "continuing jurisdiction" problems. For 
those of you who are not lawyers, I think that it is fair to say that in every case 
where there are children, once a divorce is decided in the court of a given county, 
common pleas or domestic relations court, that case i. subject to further action 
with reference to support, al~ony sometimes where no children if so reserved, visi
tation, and change of custody until those children are 21 years old. Even if the 
legislature lowers that age to 18, the problem will still exist because it involves 
children from the age of one through eighteen in that case. If there is any child 
involved in a divorce ca.e, and that divorce is granted, the court has continuing 
jurisdiction a8 a matter of law, with the responsibility to try to protect the in
tereat of that child. In relation to society and in relation to either or both 
parents. 

These problems then are endless. And they are not revealed in any statistics. 
I've not tried to keep statistics on this kind of problem. And the problems can get 
Iticky at times--particularly when you are talking about changes of custody from 
one parent to the other. The pursuit of support that isn't paid. He have a support 
bureau and some manpower that works at it, and we have succeeded in raising the 
level of support payments. The court doesn't have quite as many contempt problems . 
as we used to, but we still have enough. And they represent 55 to 60 per cent of 
the court's t~e. The people are emotionally and mentally wrought up, and they need 
someone who listens. 

In this context I am talking about overall caseload. If you are talking about 
unification of the courts and the creation of a district system, it is my belief in 
the counties with a population factor above 75,000 that the circuit or district 
system will not ~prove the administration of justice. In fact, I think that it 
would hamper it. 

If you tacked on Holmes county with a population of twenty or twenty-one thousand, 
immediately to the south of our county, into a two-county district, I don't think 
that you would reduce the manpower requirements. You might aid us by requiring the 
Holmes county judge to come to Wooster twice a week and work on some of our problems, 
but I'm not sure that you would help Holmes county very much. It might work, but if 
you added on Ashland county, immediately to the west, with about 40,000 population, 
,1 don't think that you would gain any efficiency. As a matter of fact, I think that 
scheduling problems and the time spent on administrative matters would be multiplied. 
I'll give you a reason why 1 say this. Distance, scheduling in that countY,adjust
1na it into ours, even if you computerized it, you cannot computerize the time of 
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lawyers, litigants, doctors, or others. 

We have at the present time in our county a lack of physical facilities to do 
our job as efficiently as it ought to be done. Even with two judges, we have only 
one adequate courtroom in which to try a jury case. We have managed since 1971 to 
have a second courtroom (about the size of this room) and we use it for hearings 
and uncontested matters and it has relieved our scheduling problem. But even so, 
our assignment commissioner is constantly required to consult with us, and our 
operation is not as efficient as it ought to be from the s~ple lack of adequate 
facilities. This is not from failure to press the county commissioners nor unwill
ingness of the commissioners to help. It's because of a situation where we can't 
raise two and a half million dollars to build a new courthouse by bonded power be
cause we have tried. The physical space problems that we have may not be peculiar 
to our situation, but it demonstrates the difficulty of trying to work in facilities 
that are not sufficient. I haven't seen any survey to show how prevalent is this 
problem. But I doubt that even within our structure (the middle sized county) dis
tricting or circuiting will help us. He can. after all, under the present arrange
ment use the judge from a smaller county for help. All that we have to do for this 
purpose is see if that judge has adequate time and ask the chief justice to assign 
him. And, frankly, we're taking it out of his hide to do it for $30 per day payment 
to him. That per diem for a judge who goes away on assignment is not fair. As far 
as I know, however, no change is contemplated. 

But we can get help if this is the problem. And part of what we are concerned 
with is the efficient disposition of litigation within a reasonable tUne. 

As to the other question--unification of the court--it seems to me that if you 
want to make the courts efficient and your premise is that putting everything in a 
centralized operation will do so, then probably a legislative, not a constitutional, 
change is all that is called for under the present provisions of Section 4 of Article 
IV. You could simply give the common pleas court jurisdiction over all justiciable 
matters--period. You could simply abolish all courts below it. And, if you wished 
to create certain divisions and spell out the divisional jurisdictions, you could 
do so, although I do not believe that it would be necessary. It would be simply a 
matter of putting sufficient manpower in the common pleas courts to take care of all 
litigation. 

I believe that some specialization of judges is necessary. I do not think 
that Judge Tague or I or anyone else could go from preliminary hearings, to d.w.i. 
trials, to small claims court, to first degree murders, to injunctions in labor 
disputes, to arguments over foreclosures, to automobile litigation of various kinds, 
involving the bringing in of various co-defendants as can be done under the present 
rules of civil procedure--all of these complicated problems. liith them I do not 
think that you can take one judge across the board to handle matters of this nature 
day in and day out. Judicial expertise will be required. I believe that the public 
thinks common pleas judges are supposed to know everything off the top of their heads-
I, for one, disagree with this view. 

If you go to unification in this sense and put all the judicial business in one 
court it could perhaps be done with two or three divisions, such as small clatms, 
etc. I dislike the term "minor division" and would point out that the men and women 
who serve in the municipal and county courts feel that they are treated inferiorily. 
And yet more of the general public get their impressions of law and order in the 
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court from such courts as these. The importance of handling the small matters 
should not be downgraded in the process of unification. The courts are one way to 
combat the impersonalization and dehumanization of society in dealing with the law. 
We also have a factor that is now coming to the surface in very vivid form, and that 
is our system of corrections, of which the court is a part. If we do go to one". 
court, with divisions, whatever divisions are created, one should not be treated as 
less important than the other. 

Turning to another subject--I think that we have the available tools within the 
civil rules today to make this work if bigness and centralization are the way to get 
at it. I have questions about this assumption. However, we do have a referee 
system available to us in the rules, and it has been used. But, in the middle sized 
counties, as well as small counties, the problem of finding a qualified lawyer 
willing to act as referee is an almost impossible one to solve. I do not believe 
that the court can take a young lawyer out of law school with but a year or two of 
practice and put him to work on questions involving the custody of children. Maybe 
if enough money is available this is possible, but I have doubts about the capability 
of a young inexperienced lawyer in this area and I base this on my own experience 
in domestic relations work. 

I am here talking about factors that are not measurable by statistics. I am 
saying to you that it is feasible to unify the courts even in the middle sized 
counties, but I do not think that it is necessary to do so by constitutional amend
ment. My present feeling is that we should not go forward with any major constitu
tional revisions at the present time, relating to the districting or the further 
changing around of the general court boundaries for jurisdiction on a constitutional 
level. I personally feel that we ought to give a chance to the changes that have 
occurred since the Modern Courts Amendment was passed (with the possible exception 
of merit selection of judges at appellate levels), Moving on to creation of a cir
cuit or district court, creating more constitutional courts, or attempting to cut 
off the power of the legislature to create other courts in the constitution would 
be unwise. We ought to first digest the major changes that have occurred since 1968 
before proposing major constitutional changes 1n our court structure. 

I believe that the disparity between the county courts and the municipal courts 
has created some friction in some areas, including the disparity in salaries. The 
county judge is a part-time judge, permitted to practice law, but in many instances 
1s working to the point that his practice has diminished to zero. On the other hand, 
in a city which his territory surrounds a municipal judge may be working half as hard 
and be paid h~ice as much. Such situations do exist and have created real problems. 
They have come up in the salary hearings that I've attended in the past few months. 

As I see it, courts can be feasibly unified, within the present structure, 
and we do not need a circuit system at this time to make the judicial system in 

Ohio work better. The assignment of judges still can relieve the basic overload 
problem. 

I want to say one other thing that was raised in the questions presented to 
us. You are never going to get rid of the assignment of judges. I had the false 
idea that you could create a district of 4, 5, or 6 counties, keep a judge in each 
county, and then require them to do all the judicial work in those 4, 5, or 6 counties, 
irrespective of l~here they had to go to do it. And stop sending them to Cleveland, 
and Dayton, Cincinnati and Columbus. That might be more theoretically ideal than 
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• practical, however, because you are never goin3 to get away from the need to assign 
a judge in a county where the local judge cannot ethically or practically handle 

• 

business before him. Politics has some influence, too, so long as judges are 
elected. I think that our present assignment system works ppetty well. Its major 
difficulty 1s the availability of a sufficient pool of judges and the sad nec~sRity 

of overload in some of the larger counties. In the middle sized counties there is 
relatively little occasion to ask for an assigned judge because the local judge 
ethically or politically cannot handle the case, but some such occasions do arise. 

• 

In the four years since we have had a second judge we've spent no money on an as
signed judge in our county. Prior to that our expenditures for that purpose ran 
up to $500-$700 a year. I know one county that has spent as much as $3000-$4COO 
on a $30 a day basis for an outside judge. But also the cases that ethically and 
properly the local judge cannot hear because the people involved are too well known 
to the judge. Assigned judges are requested with some frequency for the purpose of 
keeping proceedings fair, impartial and neutral. 

I hope that I've helped and I will be glad to answer your questions. 

• Mr. Montgomery - Thank you, Judge Miller. Next we "lill hear from Judge George Tyack 
from Columbus to give us the view from a large sized county. 

.
Judge Tyack- I am here at the request of Judge ~~illiams of our court and I do want 
to point out that the comments I make are my own and do not represent an official 
court view of the matters here under discussion. I cannot speak for the other 9 
jUdges, although I did confer with several about their respective opinions • 

,-" 

• 

With the change in rules affecting criminal proceedings, effective just the 
first of this month, coupled with the adoption of civil rules a couple of years ago, 
it may well be that many of the problems that have confronted the courts particularly 
with respect to backlog and crowded dockets are gradually being corrected. At least 
this is so in our county. 

• 

Some of the questions sent to us concern me. One is the inference that there 
should be at the county level a one court system. The opinion of those that I 
talked to, and definitely my own opinion, is that it would be a mistake to abolish 
municipal courts as such and absorb them into the common pleas court. He are not 
speaking from a salary standpoint, because I'm sure that municipal judges work 
every bit as hard as common pleas judges. I should point out at this point that 
I have been a judge for a little over 5 months although I practiced law for a good 
many years. Any comments I make may well be reflected by my role as attorney rather 
than judge because I have found the role of judge to be a very gratifying one, and 
I have few complaints.

• I do, however, think that it would be bad to do away ~ith municipal courts. 
I am speaking now as a judge of a large city, such as Columbus. The big problem 
lies in the types of cases that come to each of the sets of courts. They are en
tirely different. In criminal cases, for example, there are preliminary hearings, 
held in municipal court. A taint could be attached to a case by the time it got to

• a higher level if the same judge were in on both aspects of the case. At the pre
liminary hearing, as you all know, all that is necessary to be shown is that there is 

"probable cause" to believe that an offense has been committed and probable cause to 
believe that the particular person has committed it. Usually at the municipal court 
little evidence, if any, is presented on behalf of the defendant in a felony case. 
Felonies only, of course, go to the higher court--in this instance the common pleas
cO\Jrt.• 3675 
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I think that such a move would be dangerous even in a county with a court of� 
our size. with 10 judges of the court of common pleas. It could be worse in a� •smaller county where it is feasible that the relationship could be a closer one.� 
Where in a county such a8 Judge Tague's if there were only one court he or someone� 
close to him would be hearing preliminary hearings and also be sitting in final� 
judgment on the trial. On this question I believe that the opinion of the judges� 
on our court would be negative for this reason.� •1 have not had the experience with the court that Judge Miller has had. I� 
do feel that the assignment system that is no. ope~ative is quite helpful in reducing� 
the dockets in the bigger communities. He have had the advantage of a retired judge� 
sitting by assignment in our county. t~e've had Judge Tague in our county upon oc�
casion. Considering the fact that we have had some changes in the rules and the� 
procedure is now becoming operative to make a change now. before we have an oppor� •tunity to be exposed to the changes we have brought about through the rules. could� 
be injurious rather than helpful. The court in Franklin county is operating smoothly� 
and .peaking as an individual. I would hate to see major changes made. I am partic�
ularly opposed to consolidation of courts. and if it comes to a matter of finances,� 
1 believe that municipal and common pleas judges should be paid on the same level.� • 

I am happy to answer any questions based upon my rather limited experience as� 
a judge and certainly from my extended experience as a lawyer.� 

Mr. MOntgomery - Thank you, Judge Tyack. t~e will now open the session to questions 
from members of the Commission. • 
Mr. Mansfield - Judge Tyack, could you give us some notion of the percentage of cases� 
in which preliminary hearing in felony cases is waived?� 

Judge Tyack - I could answer that very bluntly. If they have a good lawyers, it is� 
never waived. If they do not have a lawyer, it is frequently waived because they do� 
not know their rights. I think that it is stupid on the part of any defense attorney� • 
to waive a preliminary hearing unless it is so obvious that he is going to later cop 
a plea. 

Mr. Mansfield - I would agree with you but could you make an estimate of the number? 

Judge Tyack - I would estimate--and this is strictly a curbstone opinion--that ap • 
proximately 50% go to preliminary hearing. This has probably increased in recent 
years because of an adequate legal aid system. Attorneys are availing themselves 
of preliminary hearings as part of discovery proceedings. 

Mr. Mansfield - The other question I have I'd like to address to Judge Tague. I� 
gather that Judge Tague sees a somewhat different role for the common pleas judge� • 
in a small county, in his relationship with people, than he does for a judge in a 
large county. In a small county the people are more apt to (a) know the judge; (b) 
come to him "extra legally ," 1£ you please, for advice on a lot of things. l-1ithout 
getting to the question of whether a judge in a small county ought to have to give 
such assistance. am I correct in assuming that this was one of your points? • 
Judge Tague - It 1s largely a matter of personality, I suppose. There is no question�
but what this occurs.� 
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The Judge then recounted a recent experience in which a widow had called him for 
advice in a situation in which she clearly needed the services of an attorney. He 
made this suggestion, and she asked for the name of one who might be competent for 
the service in question. When the name was supplied, she asked if he would call the 
attorney for her. Such situations are typical, he said, of what a judge in a small 
county encounters on a regular basis. Moreover, he is asked for references and to 
put in a good word for people under a variety of circumstances. Furthermore, according 
to Judge Tague, he has frequent term assignments to some of the larger counties such 
as Cuyahoga, Hamilton, and Montgomery counties, where the problems are limited to the 
legal ones, unlike the matters with which the judge deals in smaller counties. There 
personal contact is more frequent and requires much time. 

Mr. Mansfield - Would you say that the necessity of doing the kind of things you do 
as opposed to what judges do in larger counties results in more popular respect for 
the judge? Or in the words of the cliche, does familiarity breed contempt? Does 
respect depend upon how you handle these matters? 

Judge Tague - ~~ell, this is one of those areas that is strictly intangible. It could 
lead to contempt. Frankly, I do not think that it does. We have had but three common 
pleas judges in our county (since the 1912 convention, that is)--Judge Price, who 
served for about 25 years, Judge McGonagle, who served 26 or 27 years and then myself. 
I believe that the people in Perry county have always looked to the judge for help. 

Judge Miller then indicated that he, too, receives some personal requests such 
as for recommendations and suggestions, but they are relatively rare. They are, he 
said, a diminishing factor. Judge Miller then continued: 

Judge Miller - I want to say one other thing. In counties of our size and smaller 
the people want to keep their trial judge of general jurisdiction. We want somebody 
whom we know, locally, and whom we pick. People seem to have an affinity for the 
judges they elect and want to keep the right to put them in office or put them out 
1f they perform unsatisfactorily. 

Mrs. Eriksson then addressed a question to Judge Miller. She preceded it by 
establishing that the court structure in Wayne county consists of a common pleas court 
and a municipal court with county-wide jurisdiction. The latter court sits only in 
Wooster. l~ith respect to the large number of traffic cases, she asked, are many of 
them transient? Judge Miller replied that a great number are state highway patrol 
cases. There is in Wooster, he said, a conjunction of major highways where the juris
diction is dual. He pointed out, however, that there are mayors' courts in 118yne 
county--in some 16 villages and 2 other cities. One of the latter may not be exercis
ing judicial functions, but the other is, he said, and that happens to be the second 
largest city in the county--Orrville, a city of about 9000. }~ny traffic cases oc
curring within city limits are disposed of in these mayors' courts. Even so, the· 
Wooster municipal court is overloaded, he added. 

Judge Miller - If we had three judges in the municipal court of Wooster today, I'm 
sure that they would be pressed to go outside Wooster and circuitize the municipal 
court ,~ithin Wayne county. As a matter of fact the question of whether we should 
have a second judge hinges in part on whether the court's jurisdiction should be split 
by creating a municipal court in another city, so that there would be two rather than 
one municipal court in Wayne county. The present jurisdiction would be divided terri
torially. I personally do not favor resolving the problem in this manner. I favor 
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keeping the one court, nnd have it move out to serve people in other areas, rather� 
than requiring them to come into Booster. That requires additional facilities, al�
though t~10 of our cities have facilities that they could easily convert for court� 
operation. l1e could have a circuit municipal court, to a degree, in a county such� 
as ours.� 

If we "lent the "lhole l'1ay in Hoostcr, in the common pleas court, I'm not sure 
that I would want to venture a suggestion. ~le might have the same thing--at least 
in the area of misdemeanors, minor traffic offenses, perhaps even in small claims. 
It could be worked out that small claims would be heard in one town at a fixed time, 
another town at another fixed time. There are areas of l'1ork of the court that would 
lend themselves to that sort of arrangement, wi.th the manpower to do it. 

I would like to ask Judge Tyack a question from the comment prepared for the� 
committee: Does the present system of independent trial courts with varying juris�
dictions create any problems for the courts? For the litigants? For the attorneys?� 
Since he is the most recent practicing attorney, I' d lil~e to ask him whether or not� 
this independent system of independent assignments made any change in the way the� 
la'l1yers and litigants were affected by the system.� 

Judge Tyack - One of the big problems that a practicing attorney has is the multi
plicity of courts, with the lack of coordination one of the factors. The big problem 
that he does have in the municipal court of Franklin county is that there is a civil 
branch, a criminal branch, the possibility of a record hearing, a jury trial, trial 
hy tha court--conceivably he can be in five different places in municipal court. He 
also have a separate domestic relations court with 3 different judges and several 

referees, so again without an assignment system, as we have in common pleas court, 
one can be assigned to 3 or 4 different places in that court. Common pleas has both 
civil and criminal jurisdiction, too, of course, and with the separate assignment 
system there is a lack of coordination between them. The big problem is that of cor
relating assignments. I don't think that it would change 'any if ~l1e had only one court. 
The only improvement 'l1ould be that they 'l1ould be all in the same building. This will 
be somewhat resolved in Columbus with new facilities. 

Mr. Carson - I would like to address a question to Judge Tyack. I am from Hamilton 
county, and we have been interested in unification of our municipal court, which is 
county wide, and our con~on pleas court. Our legislation requires the municipal judges 
to sit out in the county part of the time so we actually can hold court out in the 
mwnships and suburbs. lle have 10 municipal judges and 13 or so common pleas judges • 

. All 10 municipal judges favor unification into one common pleas court with two divi
sions. All of our common pleas judges favor this. I wonder why there is such a di
vergence between Franklin county and Hamilton county on this issue. One reason that 
this is favored is that it would permit common pleas judges occasionally to help what 
we would call a district division judge when he is totally overloaded. And vice 
versa. lle also think that it would be easier to get better men on the bench if they 
~.,ere conunon pleas judges rather than municipal judges. 

Judge tyack - May I direct a question to you. Is this because of economic variance? 

Hr. Carson - No, I don't think so. 

Judge Tyack - My attitude, and I speak for myself, is the danger of the II pre liminary� 
hearing question that I spoke of, and I realize that this is only one facet of the� 
court business - namely felony cases. Another factor is that the municipal court has� 
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such 8 large volume of what one might call t1kangaroo" cases. Hhen we speak of 9000� 
cases in Wooster. I don't know whether this includes tickets paid in the cafeteria� 
system or whether this is limited to trials.� 

(Judge Miller indicated that the figure includes everything.) 

Judge Tyack (continuing) - Our municipal docket, including traffic cases, is horren
dous if you look at it as a total. When you discount the number disposed of by pleas 
it is not nearly so bad as if they all had to be tried. One thing that would frighten 
me about unification is that I am of the opinion that the half dozen la~~ers who do 
practice in our court on the criminal side could bring out whole proceedings to al
most a crashing halt by insisting upon rights under the new rules--such as jury trials, 
for example, and the elimination of negotiated pleas, or few of them. The right to 
have their case presented on information and being set within so many days is another~ 
It could be an impossibility for them to function. If cases from both municipal and 
Common pleas were combined, it would, I think, compound this problem. In our county, 
the idea of unification is not popular. 

Mr. Carson - May I ask another question. Our plan was to have a district division 
which would have jurisdiction of its own, similar to the municipal court's jurisdic
tion, and a general division, which would be similar to our present common pleas 
court in jurisdiction. Jurisdiction-wise, there would be little difference. Would 
this arrangement still present the preliminary hearing problem? 

In the discussion that ensued Mr. Carson clarified the proposal under consid
eration i~ Hamilton county. The municipal court name would simply be changed to 
district division of the common pleas court. That is all that would happen. The 
jurisdiction would remain the same. Appeals would be unchanged. A question on the 
right of appeal from municipal court was acknowledged by several participants in the 
discussion. Judge Leach noting that though the question is not settled at the present 
t~e it appears that there is no appeal from municipal court to court of common pleas. 
Mr. Carson also responded to questions about the plan that there would be internal 
assignment between divisions. There would be a presiding judge over each division, 
and these two presiding judges could arrange for exchanges. Judge Tyack raised the 
question about whether there would be political problems involved in such assignment 
among divisions. Mr. Montgomery asked if the scheme contemplates one assignment 
commissioner. Mr. Carson responded that it did and noted that an additional change 
would be that the county prosecutor would handle all of the prosecutions in both 
courts rather than haVing, as at present, the Cincinnati solicitor provide a prosecu
tor for cases in municipal court. There would be one clerk and one prosecutor to 
handle all cases. ~~. Carson added that a lot of thought has gone into the idea 
and a bill has been introduced to effect the change. This is independent of H.B.l67 
that would make comparable changes in several counties. }1r. Carson also stated that 
all judges, clerks, and prosecutors were supporting the Hamilton county bill, intro
duced by Mr. Murdock, and that it also had the support of the county commissioners. 
Judge Tyack responded that it is felt there is some advantage in having two sets of 
prosecutors in that cases get culled out at the municipal level. The volume for a 
combined staff he felt might be tremendous. 

Judge Leach - Under present law, of course, the case is brought under city ordinance 
rather than state statute, and the city gets the fines imposed. The city passes laws 
that are identical to state law in order to get the benefit financially. This is 
part of the pattern of the separate municipal court act by tvhich in essence in return 
for receiving this money a portion of the judge's salary must be paid, in addition 
to all housekeeping expenses. 
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Judge Leach then asked under the Hamilton county proposal who would pay the� 
hou.ekeeping expenses of the municipal court.� 

Mr. Carson - At present the municipal court is a city of Cincinnati court although 
judges sit throughout the county and are elected county-wide. All proceeds~ fines~ 

etc. go to the City of Cincinnati, and the city pays the bills. Another feature of 
the bill is that there would be B transfer both of income and expenses oj the court 
to the county. The city of Cincinnati is in agreement. 

It was noted in discussion that cities have made money on municipal courts. 

Mr. Montgomery - When we talk about unification of the courts, aren't we really 
talking about unification state-wide rather than county~wide? 

It was agreed that it could be either way. 

Mr. Montgomery - If we talk about statewide unification, we get into state financing. 
Should we make money out of the court system? Should any subdivision of government 
regard the court as a money making proposition? 

Mrs. Hunter then asked a general question about whether the judges felt that 
counties should have a uniform set of courts inferior to the common pleas court so 
that there would not be great differences from county to county. This would avoid 
duplication of facilities, as in Cuyahoga county with 13 independent municipal courts. 
Would such a change, she asked, make it easier for an attorney who practices in many 
counties and who must therefore be familiar with differing structure and differing 
rules and practices, depending upon the particular structure tn an individual county. 
This would not, of course, be a subject of constitutional revision. 

The question was asked as to whether mayors courts would be abolished and 
the assumption was that they would be. In the ensuing discussion several partici
pants agreed that mayors courts should be abolished because mayors are frequently 
not attorneys. It was agreed that there would be advantage to having one inferior 
court. It was also suggested that it might be a good idea to see how the plan for 
unification works out in Hamilton county before attempting to impose it state-wide. 
Sufficient manpower remains a problem in some counties, said Judge Miller, as well as 
making judicial services available throughout the county. It was also agreed by the 
judges present that the necessary changes need not be made by constitutional amend
ment. Judge Tague pointed out the practical problem involved in abolishing mayors' 
courts - i.e. finances. 

Mr. Montgomery thanked all three of the guest speakers for the assistance that 
they had provided. He noted that the study is a long term one and extended an invi
tation to the judges present to return or communicate with the committee at any 
time. He noted that the committee is interested in getting a practical view of how 
the judicial system really works in Ohio and thanked all present for opening new 
avenues of thought about it. Judge Miller made the concluding comment that statistics, 
numbers, population, caselaads have a place in making these decisions. But along 
with them. he cautioned, are the intangible factors, such as: what is the quality 
of justice in relation to the number of dispositions? Are speed and efficiency the 
only goals? There is more to justice, he said, than how fast cases are handled or 
how many cases are disposed of in a year's time. Major changes have been recently 
made and they ought to be digested, he suggested, before new ones are introduced. 
The committee devoted some tUDe to discussing the ramifications of the rules of civil 
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• and criminal procedure and the interpretations of them based upon federal and other 
state precedents. These rules are part of the broad range recent changes, the total 
effects of which remain to be seen. 

Mr. Montgomery summarized what he believed to be the view expressed that it 
is ~portant to gi.e the Modern Courts Amendment of 1968 a chance to be tried before

• making additional changes. Judge Miller added that in addition to the new rules, of 

• 

both civil and criminal procedure, and the rules of superintendence, there is an 
entirely new criminal code soon to go into effect and that the effect of all these 
changes in the law cannot be immediately gauged. He also pointed out that the Ohio 
Supreme Court is presently working on rules of superintendence to apply to the mu
nicipal courts, and that this is a monumental project because of the great disparity 
that exists among these courts. 

• 

Mr. Montgomery then announced that for a rounded picture on unification the 
committee would be hearing from the Ohio State Bar Association's Modern Courts Com
mittee, which advocates unification, as well as the Ohio Judicial Conference, which 
was instrumental in having the unification portion stricken from the Modern Courts 
Amendment. He also indicated that a future meeting might be held in conjunction 
with the Legislative Service Commission's Committee, headed by Representative Fred 
Young, also studying the subject of Ohio courts. 

• 
The next meeting will probably be held in the morning of the date of the next 

full r.ommi8Rion mp.eting in September. 

• 

• 

• 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
September 28, 1973 

Summary • 

A joint meeting of the Judiciary Committee and the Legislative Service Commission 
Committee on Court Organization was held at 10 a.m. on Friday, September 28, 1973 
in Houle Room 11. Judiciary Committee members present included Chairman Montgomery, 
Mr. Mansfield, Representative Roberto, and Senator Gillmor. The Committee of the 
Legislative Service Commission was represented by Chairman Young, Representatives • 
Celebrezze and Nader, Senator Headl,y and Senator Corts. 

Present as guest speakers to the joint committee meeting were: Hon. William 
Milligan, U. S. Attorney for the Southern District of Ohio, co-chairman of the 
Modern Court. Committee of the Ohio State Bar Association; Mr. Allan H. Whaling, Ex
ecutive Director, Ohio Judicial Conference; and Mr. Coit Gilbert representing Hon. .. 
William Radcliff, Administrative Director of the Ohio courts. Also participating in 
the meeting were Legislative Service CommissioD••taff members Bob Cambridge and Tom 
Swisher and Constitutional Revision Commission staff members Sally Hunter, Julius 
Nemeth and Director, Ann Eriksson. 

Tom Swisher, staff member of the Legislative Service Commission, was introduced. 
apd asked to summarize a staff memorandum on the subject of a Survey of Court Orgap. 
ization in Ohio that was distributed to members of both committees. Highlights of 
his review of the court structure generally included the following points: 

I At the apex of the system is the Ohio Supreme Court, primarily an appeals 
court and the court of last resort in this state but with original jurisdiction to ~ 
h••r what are referred to as the "extraordinary writs" (listed in the constitution) 
and with UDportant power to prescribe rules governing practice and procedure as ~ell 

a. rules of superintendence for all courts of the state. the extraordinary writs 
d,rive from the common law and include such actions as mandamus, which asks the cou.t 
to compel governmental officials to do their duty as prescribed by law, and prohibi
~, which is a means of preventing a lower court from proceeding in a particular • 
c,se by order of the Supreme Court. the other three constitutional writs include: 
g~Jt warranto (which teats a" person's title to public office and also may be used to 
test corporate powers); babeas corpus (which tests the legality of any form of detention); 
and prQcedend_~ (which is a means to compel a lower court to proceed in a particular
ca.e). ., 

The Supreme Court has appellate jurisdiction as a matter of right in cases 
originating in the courts of appeals, cases in which the death penalty is affirmed, 
and cases involving constitutional questions. It also has jurisdiction to hear 
other appeals from the intermediate courts of appeals in cases of felony or in cases 
of public or great general interest. •The intermediate courts of review in this state are the courts of appeals. The 
Constitution requires that the state be diVided into compact appellate districts, in 
each of which there is a court of appeals, consisting of three judges. In Franklin 
county and Hamilton county the district established by law is composed of one county. 
Elsewhere the number of counties varies, ane Table I of the Staff Survey (at p. 6) 
shows the variations. The Constitution only describes jurisdiction of the court of •appeal, as follows: original jurisdiction in the writs of guo warranto, mandamus, 
habe•• corpy., prohibit~on,.nd procedendo and original jurisdiction in any cause on 
review as necessary to its complete determination. It 18 left to the General Assembly 
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..� to prescribe the appellate jurisdiction of the courts of appeals. Laws are to be 
passed giving the court of appeals jurisdiction to review and affirm t modify or 
reverse judgments or final orders of courts of record inferior to the court of appeals 
within the district, as well as final orders or actions of administrative officers 
or agencies. 

• Finally, the common pleas courts are at the top of Ohio's trial court system 
and are courts of original, general jurisdiction. Under the Constitution each county 
has a common pleas court with at least one resident judge. 

• 
Below the common pleas courts are municipal and county courts. Both are subject 

to the requirements of a court of record (both are so designated by statute.) These 
~wo sets of courts are roughly equivalent. As far as criminal jurisdiction is con
~erned, they are essentially the same, both having jurisdiction to hear and deter
mine municipal ordinance violations and misdemeanors. 

• 
The territorial jurisdiction of a municipal court extends to the boundaries of 

~he municipal corporation in which it is situated and, by statute t in many cases to 
both unincorporated and incorporated areas beyond its corporate boundaries. In a 

• 

number of counties, as in Franklin and Hamilton, one municipal court has countywide 
~urisdiction. There is no county court in such a county because by terms of statute 
a county court exists with territorial jurisdiction over that part of a county not 
~ncluded in the jurisdiction of any municipal court. In some counties there are 
.everal municipal courts which together cover all of the territory of the county, 
so that asain, the conditions for the creation of a county court do not exist. 
Cuyahoga county is the extreme example of such a county, with 13 independently 
created courts. 

• 
Although the criminal jurisdiction of the two sets of courts is roughly the 

same, the civil jurisdiction varies between the two. ~funicipal courts may hear 
controversies involving amounts up to $5000 whereas the limit on county court juris
diction is $500. 

Although it can be said that two other sets of courts exist, actually only one 
set--the mayor's court--plays a significant role. The mayor is authorized to ad

• judicate certain cr~in8l cases--he is not required to do so--and these are limited 

• 

to ordinance violations and lDOving traffic violations occurring on state highways 
within municipal boundaries. The mayor's court is in essence a traffic court. An 
aecurate count of the number of mayors exercising judicial authority cannot be pre
cise because no central source exists for data on this question, but the best esti
mate that 639 mayors are operating a mayor's court is based on reports to the Bureau 
ot Motor Vehicles concerning points on drivers' licenses for traffic violations. 

The other set of minor courts alluded to is that composed of police courts. A 
chapter of the Revised Code is devoted to the police court and its functions, but 
actually only one such court remains in existence, and that is the police court of 

• 
Ottawa Hills village in Lucas county. It is somewhat of a hybrid court, resembling 
the municipal court in that it may hear both misdemeanor and ordinance violation 
cases, and in other respects having the restrictive jurisdiction of a mayor's court-
for instance, jury trial may not be had in the police court.� 

Completing his summary of an overview of the Ohio court structure, ~lr. Swisher� 

• 
mentioned ~e fac~ ~at 8GBe common pl~a~ court divisions have been created by 
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statute, and one divlsion··the probate division--was recognized by the Modern Courts 
Amendment. 

Mrs. Hunter, of the Constitutional Revision Commission staff, then reviewed 
highlights of a memorandum which had been distributed on the subject of minor courts 
in Ohio. Her main points were as follows: 

.~jor studies have called for overhaul of state lower courts, so there is uni
versal interest in examining courts of limited jurisdiction in the various states. 
The American Bar Association's Commission on Standards of Judicial Administration 
has declared that if there are two sets of courts' at the trial level, the jurisdic~ 

tional definition for each level should be the same throughout the state. This is 
not the case in Ohio. Reiterating what Hr. Swisher had said about lower courts, 
she pointed out the great differences in structure that exist from county to county-
e.g. 34 counties have one municipal court and no county court; 10 counties have more 
than one municipal court and no county court; 25 counties have no municipal court; 
and 19 counties have a combination. 

Several problems inhere as a result of the continued operation of mayors' 
courts. Mayors need have no legal training yet according to one attorney general's 
opinion a mayor may hear a case of ordinance violation where imprisonment is called 
for if jury trial is waived. The requirement that a mayor certify a jury trial case 
where there is no waiver to a court of record in the county apparently gives the 
~yor a choice of forum in counties where both municipal and county courts exist, 
and he may u.e this choice a8 a lever for waiver if one court has the reputation 
of being toup, the other lenient. The l:!!!!! case, decided in 1972 by the U. S. 
Supreme Court, and emanating from Ohio, suggested that in a contested case the mayor 
who also has executive functions involving village finances may not adjudicate be
cause of conflict of interest. The ramifications of the Ward case are not altogether 
clear because of ambiguity in a footnote which attempts t~mit the holding to the 
specific situation before the court, but Judge Leach suggests that State ex reI 
J~oc}ml'y' v. PrQctRr is to be examined on the same point. 35 Ohio St. 2d 79 (1973) 

The existence of one police court and the presence of an unknown number of 
mayors continuing to exercise cr~inal jurisdiction are at odds with the goal of 
an integrated system. 

Territorial jurisdiction of the municipal courts varies greatly. Table A shows 
courts with county wide jurisdiction and Table B shows which courts have jurisdic
tion that extends beyond corporate boundaries. A statute allows the judge or judges 
of any municipal court haVing jurisdiction outside corporate limits of municipal 
boundaries to sit outside corporate limits, within the area of territorial jurisdic
tion of the court. 

The number of judges in each municipal court is prescribed by one section of 
the Revised Code, but another establishes a population formula for the number of 
municipal court judgeships and declares that when the formula is met any additional 
judgeships that are warranted by it are "hereby created." But again there are ex
ceptions--apecifically in the cases of Barberton, Cleveland, Kettering, and Youngs
town. By the 1970 census Youngstown and Cleveland courts would have lost juages 
b,cause of drops in population. Another exception exists by way of a court decision 
that held in effect that although under the 1970 census Hamilton county municipal 
~ourt would have been entitled to 14 judges, when it was created, it was established 
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with 9 rather than 12 judges and therefore continuing effect must be given to the 
legislature's intent that the court have three judges less than it is entitled to 
under the formula. A point stressed in the memorandum is that much criticism has 
been leveled at basing number of judgeships on population only) without regard to 
need that could be otherwise demonstrated. 

Some municipal judges are full-time, and some are designated as part-time--a 
designation which simply means that such a judge may practice law in courts other 
than the one that judge serves. Whether a judge is classified as full or part-time 
has some general relationship to population) as illustrated by Table A) appended to 
the memo, but here again) there are great variances and further indicia that the 
court system developed piecemeal, in response to local pressures at varying times. 
The Huron court has a part-time judge with a population ratio of one to eight thous
and; the Berea judge, also part-time, serves 92 thousand. Conneaut has a full-time 
judge with a population of but 15 thousand) whereas the judges of Garfield Heights and 
Willoughby respectively serve 100,000. 

The differences in court structure county to county may result in disparate 
justice. Obviously, the municipal court, with higher monetary jurisdiction, can 
assume more of the burden that the common pleas court may be experiencing, thereby 
m,ybe making its docket less congested and less in arrears. There are subject 
matter jurisdictional differences between the municipal court and the county court, 
too. Regardless of money limitations, county courts may not hear iunentional tort 
actions such as assault and battery nor cases in which the title to real estate is 
questioned. In addition to the diversity that exists as to minor court arrangemen~s 

in the various counties, a provision in the municipal court chapter of the code, 
g~Ving municipal courts county-wide powers in enumerated instances, has raised ques
tfons and generated litigation. This is discussed at pages 8 and 9 of the staff 
memorandum. 

County courts having more than one judge are divided into "areas of jurisdiction)" 
and each county court judge has jurisdiction Hithin the area allotted. However, a' 
variety of code sections give county court judges county-wide authority--another 
illustration of the many exceptions and ~nconsistencies in the statutes governing 
courts of l~ited jurisdiction. 

It should also be pointed out that some of the subject matter limitations upon 
t~e jurisdiction of a county court make little sense today. They derive from provi
s~ns that applied to the justice of the peace and were amended only to change the 
name. The jp was a to,~ship, not county officer, often untrained in the law. He 
operated a court of far less stature than the modern county court. 

Although as has been pointed out the criminal jurisdiction and municipal and 
county courts is very similar, another variation on the criminal side is that the 
juvenile court has exclusive jurisdiction of all juvenile traffic offenders--i.e. 
offenders under the age of 18-- adding to the variety of courts hearing traffic cases. 

It has been conceded that nunicipal courts are good revenue producers although 
not easily documented because of the dearth of statistical information available. 
Municipalities would lose revenues and there could be a problem of court availability 
if municipal courts were abolished but their integration into the common pleas court 
with revised statutory provisions relating to the allocation of fines and forfeitures 
could meet some of the objections.
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The costs of operating minor courts are not easy to report. Judicial and some 
other salaries are prescribed by law on a population basis (see page 17 of the memo). 
and in general county courts are supported by the county and municipal courts by 
municipality and county. Statutes authorize a wide range of officials for the mu
nicipal court --e.g. besides clerk. deputy clerks. bailiffa. deputy bailiffs. psy
chiatrists, probation officers. assignment commissioners. deputy assignment commis
aionera, typists, stenographers. statistical clerks, and official reporters. Court 
room and law libravy accommodations must also be furnished. The duplication of fa
cilities i. obvious in a county such as Cuyahoga with 13 separate municipal courts, 
or Montgomery 60unty with 5 municipal courts and a county court as well. 

Apparent faults in the existing law are summarized on pages 18 and 19 of the 
memorandum. Because both county and municipal courts have some county-wide juris
diction the opportunity for forum shopping exists. In general this is undesirable. 
Moreover, jurisdictional exceptions and inconsistencies cause uncertainty and con
fusion and add to litigation. Duplication of facilities results where there are a 
number of independently created courts. The number of judgeships ought to be based 
on need criteria rather than mere population. There should be more flexibility in 
the structure. Adequate social services are not always available at the lower court 
levels, resulting in the belief (and at least one study to back it up) that inferior 
justice is dispensed. One factor that is frustrating about Ohio courts is that lack 
of structure makes difficult an accurate report on their operations. The mayor's 
court question is still an important one. It has been argued that the distinction 
beQfeen felonies and misdemeanors is artificial, and that, therefore, the integration 
o~ inferior courts into the court of general jurisdiction is a desirable step. 

Chairman }~ntgomery then invited questions and several were addressed to Mr. 
Swi.her and ~~s. Hunter jointly. 1~. Young asked whether or not the question of a 
combined clerk for the municipal and common pleas court had been examined. Both 
responded that in the two counties of Hamilton and Portage the clerk of courts 
serves as municipal court clerk. In response to a further question pertaining to 
cQmpenaation paid to the clerks of municipal courts in varying counties, Mr. SWisher 
a$reed to report later upon the amounts involved. With respect to the Portage county 
m~nicipal court, he added, the history of that particular court reveals that it 
actually replaced two municipal courtS-None in Ravenna and one in Kent. Although 
t~e clerk of courts serves as clerk of the court, deputy clerks man the offices of 
t~e court in Ravenna and Kent. 

Mr. Mansfield asked if an appeal lies from minor courts to the court of common 
pleas. There was discussion about the fact that since the adoption of the ~~dern 
Courts Amendment the courts of common pleas have been authorized to hear appeals 
from administrative agen.cies only. Appeal is now to the court of appeals from mu
nicipal and county courts. 

Chairman Montgomery introduced ~~. tli1liam Hilligan, co-chairman of the Modern 
Courts Committee of the OSSA. Mr. Milligan began his remarks by noting that the 
Modern Courts Committee had long endorsed the integration of minor courts, such as 
the municipal courts, into the court of common pleas as a salutary move. Its position 
has long been one of approving in principle the idea of court integration that would 
result in the common pleas court being composed of divisions. At the same t~eJ it 
has opposed expansion of the practice of haVing judges elected to specific divisions 
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for the reason that such a practice should not be frozen into the Constitution, 
limiting legislative ianovation. 
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He recalled his prior experience in the study of judicial administration in 
this state, as chairman of a Legislative Service Connnissione-tudy committee, that 
concommitantly with the OSBA committee led to promulgation of the Modern Courts 
Amendment. As originally proposed by the Modern Courts Committee, the Constitution 
would have provided for one court of general jurisdiction at the county level--the 
coumon pleas court and no other. The legislature "in its wisdom" and for the 
practical purpose of achieving one important step in court reform chose to revise 
that recommendation. Therefore the amendment retained the authority of the general 
assembly to create other courts and provided for integration of the probate court 
into the court of common pleas. 

The view has been expressed by Judge Manual Rocker, spokesman for the municipal 
court judges, that there is doubt that constitutionally the legislature could create 
additional common pleas divisions and in this manner integrate courts at the county 
level. Mr. Milligan indicated that he does not share this doubt and believes that 
under the Modern Courts Amendment the legislature could on its own initiative bring 
about some of the changes that are being called for as desirable. 

~~. Milligan then read portions of the minutes of a Modern Courts Committee 
meeting held on May 18. 1972 in which a proposal was recommended to the Bar Associa
t~on in regard to court unification. It approved in general that all courts below 
the court of appeals level should become part of the common pleas court structure; ;.. 
that workload between common pleas judges should be equalized so that all judges 
could properly be granted equal salary. paid by the state; that jurisdiction of 
mayors' courts should be transferred to the appropriate common pleas court divisions; 
th~t all municipal court judges and police court judges should become judges of the 
co~on pleas court, .municipal division and county court judges should become judges 
of the common pleas court. county division; that all judges should serve on a full
time basis; that transferred judges would be elected from and normally sit in the 
area served. That proposal specifically stated that the legislature from time to 
time should prescribe the divisions within the various common pleas courts as well 
as the total number of judges authorized within a county and that special election 
to divisions should not be expanded beyond the current practice plus municipal and 
county divisions. 

Insofar as S.J.R. 30 is concerned. said Mr. Milligan, the Modern Courts Committee 
at its meeting of September 8, 1973 endorsed 1I1n principle" the provisions of Issue 
3. with direction that the specific language which it employs be subjected to further 
st~dy. He noted with interest the analysis done by the Gonstitutional Revision Com~ 

mission and said that a similar in-depth examination of the provisions of S.J.R. 30 
would be undertaken. He also pointed out that while the Bar Association's Executive 
Co~ittee usually adopts the recommendations of study committees such as Modern Coutts 
this is not ineVitable. and it will be another week or so before the OSBA's Executive 
Committee meets to take action. 

In response to a question from Mr. Celebrezze as to whether judges could be 
freely assigned among divisions according to need, under the provisions of S.J.R. 30, 
Mr. Milligan responded that the election of a judge to a particular division might 
cause a psychological problem in that a judge would feel entitled to stay in his own 
division if elected thereto. The possibility of having a civil and criminal division 
was mentioned. as was the related problem that might inhere in persuading judges to 
accept assignment from one to the other. It was also mentioned that a current bill 
before the legislature would combine the municipal court and common pleas court in 
Hamilton county only. It was suggested that experimentation in one county may be good 
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in that if it works, other counties can do the same. Mr. Milligan expressed some 
reaervation. about a piecemeal approach inasmuch as it adds to the lIhodge podge" al
ready described. 

Mr. Allan Whaling described the Ohio Judicial Conference as an organization� 
composed of the judges of all courts in Ohio. Because of its multi-court represen�
tatlon the Conference has taken no formal position on S.J.R. 30 (Issue 3). However,� 
there is strong support for its passage on the part of municipal court judges. Some� 
consideration was given to polling all member judges on the question of support for� 
~he issue but this course will probably not be taken. One reason is that a split� 
would certainly result. Some common pleas judges are op~osed to Issue 3 because� 
~hey do not wish to have counties combined--notably those in smaller counties who� 
believe that they would not be elected on a district basis. Mr. l~aling also re�
called the opposition expressed by representatives of the common pleas bench who� 
appeared before the Judiciary Committee at its last meeting. Municipal court con�
ference members are reluctant to have opposition to Issue 3 publicized, so a member� 
survey will probably not be undertaken. Mr. ~Thaling expressed continuing interest� 
in the studles being carried' on by both the Legislative Service Commission and the� 
Constitutional Revision Commission.� 

A question was raised as to whether Issue 3 requires or merely authorizes common 
pleas districts. Mr. Whaling and others responded that it is enabling only. 

Mr. Coit Gilbert was the next speaker to be introduced. He explained that he 
w,s present on behalf of Judge Radcliff, Administrative Director of the Supreme Court, 
Who had intended to come but at the last minute was prevented from doing so. Mr. 
Cilbert indicated that the Chief Justice would not take a position on Issue 3 but 
that the Supreme Court will carryon its functions of superintendence and working 
for a good court system, whatever the legislature decided to do about court struct~re. 

Presently in process are rules of superintendence that will apply to the municipal 
courts of the state. Mr. Gilbert noted with pride the successes achieved by the 
rules of superintendence in reducing case backlog and distributing the caseload at 
the common pleas level. The collection of meaningful statistics for the minor court 
level is a goal of importance to the office of Administrative Director. Mr. Gilbert 
also added that he was pleased to see that committee members have copies of the 
American Bar Association's Commission on Standards of Judicial Administration, en-. 
titled Standards Relatiag to Court Organization. He said he feels it to be a very 
good source of information on court reform. Mr. Gilbert also cited studies done in 
California by Booz, Allen and Hamilton, pointing to unification and indicated interest 
in this subject on the part of the National College of State Court Judges in Reno. 

Roa Russell, its director, is very interested in current developments in Ohio, and 
e~pecially in the proposal to unify the courts in Hamilton county. Mr. Gilbert adped 
that it was his personal opinion that the district system is a step in the right di
rection. 

Julius Nemeth of the Constitutional Revision Commission staff then reported on 
work in progress by the staff on the question of the activities of other states-
particularly constitutional activities--in the area of unifying minor courts, that 
il courtl below the level of the trial court of general jurisdiction. He said that 
other states seem to be taking one of two approaches to the problem: (1) unifying 
minor courts at least on a county-wide basis, or if on the basis of less than a 
county, at least assuring that these courts have uniform and nonoverlapping juris
diction; or (2) absorbing the minor courts into the trial court of general juris
diction and creating a "second layer" of judicial officers, often called magistrates, 
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to handle the types of cases traditionally handled by separate minor courts. As an 
example of the first approach he cited Florida, whose judicial article, adopted in 
1972, specifies the creation of a judicial structure in which the county court will 
be the lowest unit, and into which all minor courts, including municipal courts, will 
be absorbed by 1977. As examples of the second approach, he cited the states of 
Idaho and Illinois. He pointed out that Idaho recently created a Magistrate's Division 
of the District Court of Idaho (the general trial court) in which division nonlawyer 
and lawyer magistrates handle certain classes of cases, enumerated by law, akin to 
those which would ordinarily be handled by separate minor courts. Mr. Nemeth also 
referred to the Illinois system in which lawyer magistrates are assigned certain 
cases by Supreme Court rule, within the framework of the Circuit Courts, which are 
the general trial courts there. 

Mr. Nemeth also summarized a memorandum prepared by the staff on state trial 
court districts in other states, trial court districting being of interest in Ohio 
,t the present time because of the presence of Issue 3 on the November, 1973 ballot. 
This memorandum was prepared, he said on the basis of a survey of 22 state constitu
tions, including 11 which have enacted new constitutions since 1945, and 11 picked 
at random from among those which have amended their judicial articles in recent 
years. Of the 22 states surveyed, he said, 20 have trial court districts. Most 
states which have trial court districts require that these be made up of "compact 
apd contiguouS territory," with few, if any, references to equality of population. 
H9wever the Michigan Constitution of 1963 and several recent proposals, he noted, 
also require consideration of the amount of judicial business in determining dis
trict size. County lines most often serve as district boundaries, although at 
least one state, Alaska, uses state election districts as territorial boundaries. 

The power to create, alter, or abolish districts is most often reposed in the 
legislature, he reported. However, several constitutional provisions written in 
tne last decade recognize that the creation of districts is, to a large extent, an 
internal matter for the judicial branch to solve in cooperation with the legislature. 
He cited the example of Article 5, Section 9 of the Florida Constitution, which, in 
effect, requires the supreme court to monitor judicial manpower needs and needs for 
change in judicial districts on a continuing basis, and to certify its finding tha~ 
a need exists to the legislature, and imposes a positive duty on the legislature to 
act on the court's finding. 

The joint meeting concluded at 12:15 a.m. with thanks from both Chairman Mont
gomery and Chairman Young to committee memb~rs and visitors for having attended. 
Mr. Young announced that on November 2, 1973 the study committee would be meeting in 
Warren, Ohio, where it would begin examination of the operation of the court system 
and he invited all present to attend. Mr. Montgomery announced that the next meeting 
of the Judiciary Committee would be held on October 15, 1973 following the Commission 
meeting, and that the committee would probably convene immediately following the 
afternoon Commission meeting. He announced that the committee expects to hear from 
representatives of the Association of County Prosecutors and that an invitation would 
be made to county clerks of court as well as to municipal court officials in both of 
these categories to appea~ and participate. 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
October 1S, 1973 

Summary 

A meeting of the Judiciary Committee was held at 3 p.m. on Monday, October 
15. 1973 in Hou.e Room 7. 

Present were Chairman Montgomery, Mr. Guggenheim, Rep. Norris, Rep. Roberto, 
and Committee Special Consultant Judie Leach. Present from the staff were Mrs. 
Hunter and Mr. Nemeth. 

Attending as guest speakers to the co~ttee, representing county prosecuting 
attorneys in Ohio, were: Mr. Bob Wisner, of the Pro8ecuting Attorneys Association; 
Mr. William P. McKee, Richland County; and Mr. David D. Dowd, Jr., Stark County. 
AI in the case of the July meeting of .the committee the spe4kers address them
.elves to que. tiona concerning unification and districting of trial courts in Ohio. 
Some 20 questions had been suggested by staff in advance of the meeting pertain
ina to DOt only the proposals contained in Issue 3 on the November ballot but 
about operations of the trial court, duties of the prosecutor's office, effects, 
if any, of the rules of superintendence and question. relating to courts of limi
ted jurisdiction and the division of labor between the courts of limited and gen
.ral jurisdiction. In addition to specific questions the prosecutors had been 
aske4 to contribute any other comments they might have regarding trial court 
unification and districting, the office and functions of the prosecutor, or other 
problem- amenable to constitutional analysis and, pos8ibly. revision. 

Chairman Mont8011ery opened the meet:l.ngby stating that the subject presently 
under study by the committee pertains to trial court unification and districting 
and the operations of the minor courts. The vi~w. of common pleas judge8 on the 
.ubject were given to the committee at a prior meeting. The committee also has 
had the benefit of pre_entations of the Ohio State Bar Association and various 
~xpert. on the subject of court organization, and hal met with a committee of 
the Legl.lative Service Commission studying the same 8ubject. He welcomed rep
re.entatives of the Ohio Prosecutors Association to share their views with the. 
committee on this important subject. The first to speak was Mr. Hanes, represen
ting Darke county, the smallest of the three. 

Mr. Banes: I have gone over the series of questions that was submitted to us. 
I would like to first of all put the remarks that I wish to make in context by 
telling you a little about my county. Darke county 18 one of the largest geo
graphical counties in the state of Ohio. It is 20 miles wide and 30 miles long. 
It is located approximately 80 miles north of the Ohio River and about 80 miles 
welt of Columbus. It is a rural county, with a population of apprOXimately 
50,000 people. The county seat has apprOXimately 12,500 and has, I believe, 14 
village. that are incorporated. It hal 20 civil townships and we have had in
dUltry in the county since about 1950. We have several major fir~ - Corning 
and others - and are located about 36 miles northwest of the city of Dayton. A 
good number of our people work in Dayton and commute back and forth. Our black 
population numbers about 6 families. I bring this up because it does have a 
reference to the courts and to the prosecutor's office. We have migrant people 
who come through the county to harvest tomatoes in season, running from May 'until 
OCtober - they are ,resently leaving about now. This gives you some idea of the 
geographies of my county. 
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Court structure-wtse, weare one of the few counties in the state of Ohio with
out a municipal court. We have a common pleas court with a probate and juvenile 
division, and then our presiding judge, Judge Eley who presides over common pleas 
court generally. We have two county courts that split the county into a north
east and southwest district. They constitute the lower court. We have a prac
ticing bar of about 22 lawyers - spread out as follows: in my law fir~ there are 
six lawyers; one firm has four, another, four and one has three. (Law firma were 
named.) And then there are several single practitioners who do not practice 
criminal law as a rule. They are in general older members of the bar who do not 
care to take court appointment.. So, because of this, and because one county 
judge i. located in one law firm, another 1. in one of the named firms, and my 
firm cannot do defeu.e work, naturally - because of this there results the prac
tical necessity that all charges originate directly into the common pleas court. 
It would take several of the other law firms out of the defense business if I 
were to originate them in the county court. The county courts within the county 
and my office as prosecuting attorney appear in the prosecution of these cases 
they cover all the highway patrol cases that are filed through the highway patrol 
and all of the misdemeanors that originate under the state statutes. 

I try to procels in Darke county, as much as I can, all criminal cases at 
the lowest possible level, referring back to the mayor's court those cases which 
should be processed under the municipal ordinances. The count that we have been 
able to make - and t've begun keeping the books this year - in the month of Sept
ember we filed 18 felony cases and terminated 10; August we filed 10 felonies 
and terminated 11; in July we filed 16 felony cases and terminated 10. This is 
the basic average caseload handled by our prosecutor's office. 

My staff consists of myself and one full-time assistant as of last November. 
Prior to that time I operated the office myself with two part-time assistants, 
one of whom handled juvenile matters, and one of whom handled county court pro
secutions of the traffic cases and such other miBdemeanor,>cases as were filed • 
e.a. as.ault and battery, a frequent matter brought to us. 

The proaecutor's office in a county the size of mine - I call myself a county 
prosecutor - is regarded as somewhat of a panacea or cure all for all evils. 
When the other county officials are in doubt, such as the clerk's office as to 
what ••ction a person should take in a particular situation - they refer persons 
to the prosecutor's office. There we often refer them on to civil lawyers to 
handle their legal matters. The prosecutor 1n a country county such as mine is, 
of n~ce.sity, the chief law enforcement officer of my jurisdiction, and I sub
scr1be to thi. philosophy. By that I do not mean that I would pretend to be the 
sheriff or the chief of police of the city of Greenville or do the officer's job 
in an investigation. But I do deem it to be the prosecutor's duty to see that 
these things are done. In the larger jurisdictions. for example, their officers 
have for years been trained in academies before they are issued badges or given 
a gun and put on a beat. Up until just a few years ago to become a law officer 
in a county such as Darke the only requirement was the ability to raise your 
right hand and take the oath. Thereupon you put on the badge, took the gun, and 
bec6Dle a law enforcement officer. This system has produced a number of very fine 
l~ enforcement officers; however, wht the increased crime and increased law en
forcement problema it has become necessary) and the legislature has recognized 
the necessity, to train these people. This is where in the rural counties I 
think that the prosecutor must often fill a void and accept the responsibility 
of beina the chief law enforcement officer. This entails leading the department, 
making sur& that training programs become available to them, and) if necessary, 
teaching classes yourself. Many times in the past five years I have run seminars 
and recently I had one on the new criminal rules. And I believe that by doing 
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this the philosophy of the officer can be altered. For example, it is easy to� 
look at the old Miranda ruling (old now) where it says that a person suspected� 
of crime has to be ad;ised of his constitutional rights - to regard such a rul�
ing as one that in effect tied the prosecutor's hand behind his back and made� 
poli.ce officers feel that they could not do their jobs effectively. Such an� 
attitude should not prevail. however, because. although it is easy to fdl into,� 
it must be remembered that the prosecutor is sworn to uphold the law. So I took� 
the affirmative position that although 1 may not agree with the Supreme Court,� 
that is the law, and that is what we will follow in Darke county. That kind of� 
leadership coming from me to the officers on the beat is part of the responsibili�
ty of being the chief law enforcement officer of the jurisdiction.� 

Furthermore, the country prosecutor can sit back and say, "Well, I lost this 
case because you did a very poor investigation. If I had more trained officers, 
I'd get more convictions." I try. instead; to·approach the matter on a case by 
case learning experience outlook. I utilize what I call in the practice a pro
secutor's yardstick - i.e. the questions I ask the officer are: Have you got 
all the elements? And are they admissible in trial? I stress that we must have 
the facts that are adm~ible. ! use this method as one to train officers. We 
have lost some cases, but we have used this technique to train the officers. Not 
everyone understands this aspect of the job of a country prosecutor and it is 
my position in this respect that causes me to differ in some respects from my 
colleagues in the Association. Mr. McKee and Mr. Dowd, by the very populations 
which they serve and the nature of the office, have to be more administrators 
than I do. 

I have tried to describe to you the way in which I operate in Darke county 
and why I do so. I have discussed the operation with prosecutors from allover 
the country. I am concerned about the proper direction for the office of pro
secuting attorney. I have talked, for example, with Bill McDonald, who has a 
county in Nevada. His county has 10,000 square miles, which if you draw a line 
with interstate 70 from our western border over to Columbus and down to the 
river, that's about the size of the jurisdiction. It has a population of 30,000 
people. I"ve talked with some of the representatives from Oklahoma who have 
gone to the so-called "district attorney" system and you have to analyze what's 
in a name. There, they appointed a district/B§t~bFa~ation and computed by 
population the district to which a prosecuting attorney is elected. He then 
appoints an assistant district attorney in each county. They have a circuit 
court, I believe, although I am not sure of that fact. It may be a circuit 
or district court - I'm not certain. What they have done, in effect, is to 
take some of the prior prosecuting attorneys and made them district attorneys. 
The salary schedule for district attorney is, however, very low, and a district 
attorney cannot accept any outside practice. The assistant district attorneys 
located in each county, can still maintain a private practice. So a lot of the 
district or prosecuting attorneys resigned their positions and were appointed. 
assistant district attorneys so that they could maintain a private practice and 
maintain a wage and economic position to which they had become accustomed with 
the private practice. Inadequate compBnsation has been provided bythe legislatu~e. 

Let me give you another example from Oklahoma. I am told that there is a 
feeling that the legislature and the supreme court made a mistake when they 
went to the district attorney system in this respect: that they used alone the 
factor of population, and they made certain that each district attorney had the 
same population. As a result, the one district, in southeastern Oklahoma, is 
almost as big as the county that Bill McDonald has in Nevada. Size of the 
district and travel time re9uired have made it very difficult and incon?cnient 
for the district attorney to function, even though he does have an assistant in 
each county. So. if you were to considera district attorney syste'm, I suggest 
that a. factor which you should also consider is caseload, and in addition, that 
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you consiae~ boththe.ma~ter of distance involved auQpopulation. For example, 
Darke county, 8S distingu±she4£~OM~eroounrr,-'has historical~had a greater 
number of cases filed· both civil and criminal - and I don't know the explanation 
other than this is simply geographically the case and has nothing to do with the law 
enforcement officers involved. It has been true for a number of years. 

I talked to a district attorney in the state of Texas (Oliver Kitsner) who 
has three counties about the size of Darke county - 20 x 30 - and they are attached 
in a tier, one on top of the other. He covers about 2000 square miles. In Texas 
what they did was to establish district attorneys with the district, then leave in 
each county a county attorney who serves as civil attorney and also serves somewhat 
a8 an assistant district attorney. The jurisdiction of the district attorney is 
criminal only. The county attorney, as assitant to the district attorney, handles 
the preliminary matters, until Oliver Kitsner arrives. However, the legislature 
failed to make any provision whereby the district attorney would have any super
vision or cont 01 whatsoever, either in terms of financing or suggesting how he 
should run his office - it was left to each county as to how the county office 
would be financed. The district attorney must pick up loose ends from what someone 
else has begun, as a result. l·~. Kitsner feels that he has been forced to become 
less effective than he could be, and I feel that he has a very engaging personality, 
and that the system has unfortunately hampered his ability to perform. He works 
out of his car, with the tape recorder, mailing the cassettes back to his secretary, 
whom he may not see for 2 weeks at a time. These experiences that I have shared 
with district attorneys from about the United States 1 feel that I should bring to 
your attention. Having served on some on the committees of the National District 
Attorneys' Association, I have had a chance to learn. I used to think that I 
was a country prosecutor - and I had a big county - and then I found out this 
10,000 square mile county and 30,000 population and it makes my county look rather 
small. It introduces different problems. I feel that a country prosecutor, or 
one functioning as I do, has an obligation above and beyond the mere prosecution 
of offenses that occurred. In my view, and what I attempt to practice in Darke 
county, is that the duties of the prosecutor include trying to prevent crime, 
primarily in the juvenile delinquency area. I encourage officers to take part in 
prevention activities and with success that surprises the officers who follow my 
direction. Getting involved in programs, city and county, really helps to con
trol and prevent crime especially on the part ofjuveniles who are surprised to find 
that they can respond favorably to the officers who participate in a variety of 
activities with them. 

Another action that we take as part of our view of the prosecutor's office 
as that of chief law enforcement officer is the responsibility that I accept to 
assist the sheriff, an independent agency, and chief of police, also independent, 
within GreenVille, in deriving funds from their appropriating authorities, the 
county commissioners and city council. Both the sheriff and chief are often 
hampered in getting these legislative bodies to appreciate their problems. For 
example, several years ago, when I was safety director of Greenvile, the officers 
were being paid $3660 a year. It took me several years of argument to persuade 
council that we had to give a $1000 raise - against arguments that the then officers 
were not worth increases of this size. (Some were not - but how are you going to 
attract the caliber of people you want for law enforcement unless you pay the 
salary? Attrition will take care of those who are incompetent, and you will be 
able to replace with competent people if you have decent salaries.) 

Take this same idea and apply it to the office of prosecutor. I work from 
50 to 55 hours per w~ek - of which I estimate 35 hours are spent in the prosecutor'5
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office. The remainder is in my private practice. I receive $10,900 for being a 
prosecuting attorney in Darke county. I earn in 15 hours somcHhere in the neigh
borhood of in excess of twice what the county pays me. I don't begrudge the hard 
work -- I enjoy being a prosecutor and am one by choice. I filed the petition, 
knowing the salary Bnd accepting it. But I do feel that if you are going to attract 
good, solid people into a full tln,e prosecutor's role, you are going to have 
to pay an income that is co~nensurate with what can be gained in private practice. 

Chairman Nontgomery then requested that questions be reserved until the 
completion of all three presentations. He also stressed that the committee is 
interested in not only views about the office held but also how it relates to the 
present trial court structure. He aegge!t~d addressing questions such as I~O 

you favor full time as opposed to part-time prosecutors? What about relationships 
to mayors' courts, county courts, egc. How could we best function under a district 
system?" He called for an expression of ViC\-lS upon all of these and related 
questions. He comment~d that Mr. Hanes apparently spoke with some opposition to 
the district attorney system Bnd noted that this is not a matter of constitutional 
revision inasmuch as the office of prosecuting attorney is not dealt with in that 
document. The commission's special interest, therefore, concerns the courts 
and he reiterated the hope that the prosecutors would give their vie~ls about the 
present court structure and operations. 

Hr, NcKee: I am sure fromw"hat Nr. Hanes has said that he favors the single� 
county court and the single county prosecutor as contrasted to a district arrange�
ment. Briefly, so that you can contrast my experience with prosecution and the� 
courts with that ,-,hich you've heard, I'd point out some facts, Our population is� 
about 130,000, primarily industrial in the center, surrounded by agricultural� 
areas. so that we bracket the small county and large county, Particularly, we� 
have the Ohio State Reformatory in Richland county and we have the turnpike crime� 
which takes place betHeen Columbus and Cleveland.� 

We have 4 common pleas judges - 1, probate division, 1 domestic relations� 
division, and 2 what might be coIled general division. These two alternate� 
criminal terms. We have 3 municipal judges - one is part time in the northern� 
area of the county. He have two full time in the Hansfield area, which comprises� 
the major portion of the county, in excess of 100,000 population. Overall we� 
have good law enforcement officers.� 

Based upon the experience that lIve had inour area, I would recommend a 
single county court system. This is both frem the standpoint of e~fective court 
trials and from the area of effective prosecution. In our area, it is such that 
attorneys from out ofthe county may come i.n, and yet, just looking at the surround
ing counties, it would be impossible for the prosecutor, if he were set up with 
the courts (and I feel definitely that the jurisdiction of the prosecutor shou14 be 
the same jurisdiction of the court) for me to go in and effectively prosecute in 
Wayne or Crawford county. Their problems are different; their juries are different. 
Part ofthe l10rk in prosecuting and processinG the c8f?es is a fair approach to 
law enforcement. Part of this is necessarily based upon a knowledge of the local 
law enforcement officer -- their ~rocedures, extent of investigation and how a 
case should be effectively handled. 

I feel that it is further incumbent upon the prosecutor to cooperate wi.th� 
the officials in the civil area. There are close relationships and as an Bssis�
tantprosecutor for 8 years I encountered matters involving local officials in� 
federal courts. It is necessary, in order to coordmnate the courts and the law� 
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enforcement officers, that the prosecutor not only retain criminal jurisdiction 
but civil jurisdiction, and even though this is not a constitutional matter, I 
am sure that this committee will be making recommendations that could have a 
bearing for the future with respect to the jurisdiction of the prosecutor. 

Because of the difference which I found within these counties, I feel that 
if the courts were set up on a district basis and the prosecutor were on the 
same basis -- a district attorney, so to speak, with assistants in each county, 
which would be definitely necessary to be even half-way effective in these coun
ties --I don't believe that if you are looking at savings, it would accomplish 
any. The manpower would still have to be there, and 80 far as effectiveness is 
concerned, I don't believe that .uch.a system would be as effective because it 
is necessary that local decisions be made based upon local knowledge as to what 
would happen in any given ease. And I don~t believe someone riding circuit could 
make those decisions effectively or could have an effective assistant with some
body looking over the assistant's shoulder. If in fact districts were set up 
from the prosecution point of view, I feel that they would have to follow county 
linea based upon, if nothin else, venue problems. Any system that would have 
one prosecutor in one part of the county and another prosecutor in another part 
of the county stmply would not work in an effective manner. 

Speaking not on behalf of other county officials, I feel that if any real
ignment is necessary, it should be upon the basis of county lines, not districts. 

The recommendation which I would make based upon observing our courts and 
courts in surrounding counties is that there would be a common pleas court with 
lester divisions. That the judges would run specifically for the upper division
preferably it would be a two-tier system - with judges running for the upper 
(common please division) and also for the lower division, whether they be so 
bracketed, and that the judges would be constitutional officials in the estab
11sbment of the two tiers. I believe, however~ that the superintendence - the 
control of the courts - should be left with the supreme court and the legislature 
to deal with the problems aa they arise. The lower jurisdiction should be uni
form throughout tbe state, particularly with regard to the superintendence rules. 

As to the superintendence rules - at the time that they became effective 
our common pleas docket in Richland County was current. Our criminal cases were 
current, our civil cases were fairly current. They have been effective in the 
common pleas court -- our criminal docket i8 even more current than it was. The 
superintendence rules have not been applied to the municipal courts so far, and 
frankly, our municipal court situation is a mess. The backlog at the present 
time looks tmpossible. This is one reason that I believe that if the lower div
ision were a branch of the common pleas court it could get effective supervision 
on a local level, as well as from the supreme court. Possibly some counties may 
be:.looking to assigning judges ~, our particular county would be looking to as
signing judges down. That way our common pleas judges could sit in municipal 
court and help clear up the misdemeanor backlog. 

Actually, I don't believe that either population or caseload is a deciding 
factor. I've examined the judicial statistics for Ohio and see that relatively 
speaking our county has a low caseload compared to other counties of comparable 
size. The reason for this 1s that our county is unique in that while we do have 
a municipal court system, our office handles all felony cases from the inception. 
When youLlook at the statistics they are misleading in that once cases get to 
the prosecutor's office in the counties where the prosecutor doesn't handle cases 

from inception, you have anywhere from 100 to 200 dismissals and no bills a8 com
pared to ours where the numbvr of dismissals and no bills is very low. 
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When you examine statistics you must keep in mind substantial differences between 
a first degree murder cale and a cognovit judgment~ To a large degree statistics 
alone don't indicate these differences. I believe that freer assignment of 
ju4ges 18 necesaary - a more frequent assignment of judges by the supreme court 
with an equal pay for all judges throughout the stat., so that the use of the 
judi.' could be better balanced and judges from counties without problema could 
be uaed in counti.s tha~ have them. I think that 1mfrovement of this system 
would be preferable to having one ride circuit. 

I don't believe in h~ing the judges in special areas - with one exception, 
and that 11 in the juvenile area, where I think that the judie can establish a 
special feel for the work. Specializing in other area., such as civil or crtm
inal or especially dome. tic relationa tends te have adverse affects upon even 
"iniltration of ju.t1ce in my view. Having one judge assigned to domestic: 
relationl, as in our county, i8 a waste of a judg., I believe, and must be frus
tratlua to the individual judge involv.d. He could function IIlOr~ eff.ctively if 
he rotated into other ar.... 

With a court system operating under one common pleas system, there would 
probably be substantial advantage in having a one clerk system to go along with 
it. Whether there should be a central clerk or different locationa for the 
clerk would depend upon the needs of the particular county and left to the de
termination of the local courts. BecaU8e local needs 'would differ, I believe 
that the county ahould assume part of the cost of the court system. And yet a 
,ubetautial part of the financing of the court system should be by the state of 
Ohio aloce RIDS t of the court busines8, .specia11y criminal, is for the benefit 
of the Itate. 

I lee little need to change the office of prosecutor - he should retain his 
preaent criminal and civil Jurisdiction. FrOll our esperience in Richland county 
1 would .ay that the prosecutor Ihould be in complete charge of all felony jur
isdiction. I believe that it is more fair to the community, far more fair pro
,ecution, and to the. prosecutor himeelf that these matters initiate with his 
office. There hal been substantial conflict amona the prosecutors themaelves 8S 
to whether all law enforceMent~ including misdemeanors, should fall within the 
proe.cutor's domain. In looking at our local situation, I would have to say that 
while I have no desire to undertake that addition miedemeanor prosecution or 
have that staff, 1 see that 1f the manpower eou1d b.a8signed from our office to 
the area. of need, that we would have more effective prosecution if it were all 
under the office of pro.ecutina attorney. This would include misdemeanors whether 
the court be municipal or county. 

Another matter that has been mentioned is the part time and full time pro
secutor. The use of these terms is misleading. P'tankly, there is no such thing 
a. a part-time prosecutor in the state of Ohio. They are all full time. Thi8 
1s the Job that comes first with the ones I've seen. The question is whether or 
not the prosecutor should be prohibited from practicing law. I 've 8een full time 
prosecutor. in other state. where practice is l~ted and find them often in 
other buainesl - e.g. real estate, in,urance~ Judge. too are engaged in these 
other busin.sses. I believe that the prosecutor should be permitted to practice 
law. What we need are tbuahter ethice:guidance for the prosecutors - spelling 
out. the areas in which we cannot practice. At the present time a prosecutor can
not defend criminal cases. 1 think that this should be extended 80 that he 
would be prohibited from defending civil cases where such cases are simultan
eoualy the subject of ct·iminal civil proceedings, and from handling domestic re
lation. work where there i8 conflict with the duty to advise in child welfare 
matter.. Potential areas of conflict should be el~iaated. Otherwi.e, permitting 
the prosecutor to practice on a l1m1ted,basts by eliminating conflicting area., 
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with people and the more experience you have in this regard the more effective 
you become. I would eliminate the full time and part time nomenclature. Prac
tice lines should be carefully drawn. 

At this point Mr. Norris asked permission to question the first two speakers 
because of a meeting that he had to attend at 4 p.m. When it was granted, he 
asked Mr. Hanes how long he had been a prosecutor and whether he could contrast 
the 35 hours that he presently spends with the time necessary to handle prosec
ution business 5 year. ago. Mr. Hanes replied that he saw little difference 
and indicated that a time breakdown would be that he spends approximately 40~ 

of his time in the common pleas court, 20 to 30~ in the other two lesser courts 
and juvenile court ( a growing area) and that the rest is spent in the civil 
erea, e.g. township zoning cases, advising county officials, conferring with the 
judge, etc. ~e continued: 

Mr. Hanes: I feel that the country prosecutor Is 80 far removed and yet within 
the court structure. For example, we have filed through the first of October 
in Darke county 435 cases - civil and criminal - and we have disposed of 425. 
We have the two judges that I described. I feel (and I've conferred with the 
common pleas judge) that a court of general jurisdiction could handle both the 
common pleas court structure that he does now and in addition to that handle the 
probate and juvenile. That has been combined in several counties, but the pay 
would have to be commensurate with the responsibility. Judge Eley has been out 
of town 16 weeks 80 far this year - through October 15 - sitting in Dayton, and 
he has helped them clear their docket down there. I would poillt out that the 
court structure and the transfer of judges results in inequities. Judge Eley is 
paid $30 per day and expenses to go to Dayton. The Montgo~ry county judge re
ceives $26,000 a year, and so a judge who is down there a solid week is paid 
$150 plu8 expen8es. Montgomery ~ounty is getting four country judges a week for 
what it would cost them to have one Montgomery county judge. And, if you are 
going to transfer judges and be concerned about the court docket. there should 
be greater consideration to the monetary differential. And. of course. visiting 
judges are given the "hot potatoes" that local judges don't wish to handle and 
thereofre do not have to answer to their electorate. 

Mr. Norris then said that it was his understanding that the demands of the 
office have grown tremendously in recent years, and Mr. Hanes replied that while 
the hours hadn't changed much the duties had expanded but that he had become 
more proficient in handling them. The workload had probably trebled, however, 
he noted, just in the past five years. Mr. Norris then addressed a question to 
Mr. KcKee that included remarks made by Mr. Hanes regarding both of their ap
parent opposition to the district system. 

Mr. Norris: If the legislature. as the result of the passage of the constitution
al amendment. should decide in Ohio's very rural areas to go to a district court 
.ystem it wouldn't necessarily re~uire having district attorneys, would it? 
Could you not retain a part-time county prosecutor within each county in that 
eli_trict? Do you see any problem with that mlsture? Assuming districts that 
do not split counties, but. for example, a district made up of four counties 
with a judge riding circuit, why couldn't you still have prosecuting attorneys 
in each? 

Mr. McKee: It is hard for me to say what would work in Vinton county. I 
believe that with the scheduling and cooperation that we have among our judges 
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and our office in scheduling grand juries .1 they are needed wqether on regular 
ba.ia or part time, that to try to coordinate a number of prosecutors with one 
judse would not work. It probably could be done, but I don't think that it would 
work a. effectively as ODe office coordinating with ODe court system. 

There wa, lenera1 di.cuI.ion about how to handle the situation in smaller 
counties such as Vinton county. Should the judge be permitted to practice law? 
How can the ..,igument .ystem be improved? Mr .. McKee responded that he could 
not belp but tbink that a more effective assignment system could be instituted, 
with all jUAlges being paid the same .0 that we el1m11U1te the situation where the 
Vinton, county judge goes to Cuyahoga county but mak.s 1e8s than the Cuyahoga 
c~ty judge. Would there be a problem recruiting a judge in Vinton, it was 
..~ed, :if that judge knew in advance he'd be spending 80~ of his time in Cuy

, aboaa, CO\mty1 A. compared to recruitinl a judge to ride circuit in 3 01' 4 coun
tie.? Mr. lorris opined that he thoupt the latter wOuld be IIOre attractive. 

Mr. Banes: Geographically Darke county 11 above Preble county, and Shelby 
county 1s located to the northeast. ODe judie died in Shelby county and the 
judie in Preble county had a heart attack. Judge E1ey handled those three coun
ti.s. Be 1. an uuusU&lly experienced trial judge and could not be ueecl 8S a 
c,riteria for all judges ~t nevertheless it should be pointed out he banclled all 
th~.. counti.. effectively while still taking a'ligaments in Dayton. I still 
f..l, however, that the little county 'bould bave a resident judge with general 
jU1't.~lction. lCnowledle of the people 1UIte, a tre_ndou, difference in the 
,..ller counties. 

~, Hanes respondecl to Mr. Borri.' hypothetical by ,tating that it would 
clepeadupon the ,ize aDd area of the circuit as to a judges preference to circuit 
ver.ua ••'igament and that some judges in states with circuit courts do not like 
the pr.ctice. Hevould favor retaining a resident judge even if there were a 
combinina of common ,pleas, probate and juvenile in some of the 1es8 populou8 
counti.. and a circuit created to be composed of'TDOre than one county. 

Chail'lD8D Kontaomery: lIn't it conceivable that the lower tier court could be 
tbe local service court rather than the higher tier court? 

At thie point Mr. Bob Wistner aaked for the opportunity to respond to the� 
question that had been posed by Mr. Norris, on an informational basis and not by� 
op~ion. POI' the record he identified himself aa executive director of the Ohio� 
Prosecuting Attorney. A.sociation.� 

Mr. Wistner: As tu~h.ther a county prosecutor 1s con'ti,ent with a district 
court 'yltem) 1 would simply refe~ you to examplel of where it has operated con
listent1y -- in the states .f Illinois and Michigan. They both have circuit court 
.yatem8 where the judge, are assigned among counties on the basis of caseload. 
But each county has a state'a attorney or pro.ecuting attorney with combined civil 
and cri.inal jurisdictions on a county wide basis. Illinois haa a one tier judge 
sy'tem and appointive judles • or elective judges for the felony or serious cases 
and administrative judaes or lower class'judge to take care of the municippl court 
type ..tten. 

Chairman Montgomery then asked Mr. Dowel to make his presentation. Mr. Dowel� 
prefaced his re..rka by Itating that be bad a few copies of his remarks available� 
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• 
for distribution. He pointed out that he had concentrated upon the concept of 
trial court unification, as opposed to the districting of the common pleas 
court, primarily, he said, because even if the district route were taken in his 
county, Stark, would be a district in and of itself. Stark county has a popu
lation of 372,000 and 1s the 7th largest county in the state. There are 5 
cities, of which Canton i8 the largest. Massilon and Alliance are on either side 
of Canton. It is a diversified county. He continued:

• Mr. Dowd: We have six common pleas judges, two of whom by legislative act 
are specifically for the juvenile and domestic relations branches of the court 
and they are in no way involved in the general trial 
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responsibilities of the common pleas court. We have a seventh judge who i. the 
probate judge. In addition, we have three municipal courts· Canton, Massillon 
and Alliance· and they blanket the county. The Canton municipal court has a 
jurisdiction in central Stark county with a population responsibility in excess 
of 200,000. Massillon municipal court is on the western side of the county and 
now has two judges because its population has gone over the 100,000 Itmit for one 
judge. And the remaining municipal court is that of Alliance, with a population of 
about 50,000. 

Having watched our common pleas court and our municipal court operations for 
quite a few years a8, first, an assistant and then as prosecutor since 1967, 
I have a number of observations that I want to share with you. 

The first is that it is my judgment that the major counties of Ohio are dras
tically under represented from the staindpoint of the number of judges that they 
have 1n relation to population. I have attached to my testimony an exhibit that 
I prepared in February, 1972 and I found that the eight major counties which have 
a population approaching 6,000,000 - substantially over half - had at that time 
76 judges at the trial level. (Only a few have been added in the inter~.) The 
remaining 80 counties, with substantially less than half the population of the 
.tate have 107 judges. On top of that , I think it's fair to say that the 8 major 
counties have 60 to 70 per cent ofthe crime load. I don't know if they have 60 to 
7~ of the case load because t don't have that kind of data available. 

It strikes me that historically the large counties have been at the mercy 
of the small counties in the allocation of resources. I understand the arguments 
that are being made to retain the county system throughout the state but I 
fear that it ,·1111 be retained at the expense of the major counties. I have to 
feel an allegiance to those counties. and I might say for the record that I'm here 
testifying as to my own beliefs and not representing the Association. I am the 
pre.ldent this year, and often 1 find myself in the minority as far as the _eliefs 
of the Association, so I want it to be clear that I speak for myself today. 

The second observation that I have to make has to do with the operation of 
the municipal court, and I agree with what }~. McKee has said about municipal 
court.. I would use even stronger language to describe our municipal court 
system - it is chaotic. With the exception of the Alliance municipal court, 
which for 80me reason is in splendid condition. But the ~~ssillon and Canton 
municipal courts have now situations that have developed from which they cannot 
extricate themselves. I've attached an article that recently appeared in the 
~~••1110n Evening Independent discussing that court with two judges and their 
absolute inability to deal with the caseload. Ue happen to have a division of the 
state highway patrol located right ou.side Massillon that blankets 3 or 4 counties 
and the number of arrests for driving while intoxicated runs an average of 10 to 
12 per weekend. And I suppose 15 to 20 during the week. Hith all the other 
fi11ngs of minor criminal matters in that court, despite the fact that they are 
having jury trials practically all the time, there is no way that they can 
keep up. 

That problem will be compounded the first of the year. The legislature has 
adopted section 2945.71 of the Revised Code which prOVides that from the moment 
of arrest until the momenC of disposition of a person charged with a misdemeanor 
the period of time must be within 90 days. If not disposed of, and this applies 
to serious misdemeanors, that man goes free. There is no way in which our 
municipal courts are going to be able to function within that time frame. Now 
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when they have a jury case for driving while intoxicated in the Massillon or 
Canton court) it is normally for an offense committed anywhere from 6 months to 
two years prior. Their backlog is of such dimensions that I don'g know what 
will happen. 

In addition, with the new criminal code we have expanded the concept of 
theft so that Ithink there will be more major misdemeanor trials in municipal 
court on theft offenses. The $ figure has gone from $60 to $150 so they will 
have much more of a caseload in that area. 

Historically, municipal courts suffer from the fact that they are financed 
by the municipal corporation wherever located, even though the jurisdiction may 
be substantially broader. For instance, in Massillon the city council controls 
the financing of the municipal court. Massillon has 30,000, and the population 
of the district is 110,000, so 80,000 people in that court district don't even 
have a voice in how their court is operated. Canton is somewhat the same - with 
a population of a little over 100,000 and the population of its territory a little 
over 200,000. Yet the Canton council funds that court. There isn'tcomparable 
authority in the court fo fix sums to be appropriated for the operation of that 
court that there is in the common pleas court with respectto the county commis
sioners. The common pleas court has much broader power to mandamus money from 
thetreasury to operate the courts. One of the evils that has developed because 
of that system results in police prosecutors being not enough in number to service 
the municipal courts - probably paid a niggardly salary on the assumption that 
they will work part time. "hat whole system is in dire difficulty in my 
judgment. 

The third observation that I wish to make is that at least 1n my county) 
I don't have the luxury of felony as Bill ~kKee does. I have 3 separate munici
pal courts, all serviced by police prosecutors - 6 in all - 3 in Canton, 2 in 
Massillon, and 1 in Alliance. Except where it is a large case brought to my 
attention at the beginning (such as a homicide) they do the first prosecutorial 
screening job for the most part. In my judgment, this is all wrong. Yet I 
can't take over because of the political situation. Police prosecutors are 
appointed by the various city solicitors, and theyview that as their own 
domain. To take that over would involve a politcal struggle that I might or 
might not win. 

In any case, I consider the screening of criminal charges, whether they be 
misdemeanors or felonies, to be one of the most important phases of prosecutorial 
work. I have no effective control, so we have some cases that come to us to the 
grand jury that should not have come over and I am certain that there are cases 
that never reach the grand jury because they have been disposed of at the muni
cipal level ~thout any input from my office. 

}~. Dowdls recommendations are included in a statement which he furnished 
and which is appended to this summary. He made some supplementary comments. 

As to his first recommendation in favor of the integration of the two 
trial court systems, he cautioned that, at least in his county, the integration 
of municipal courts would hurt the operations of the common pleas court. Also 
he pointed out the difficulty of combining vested interests, noting that the 
municipal clerks are beginning to pppose Issue 3. 

An important first step toward an in~egrated court system would be, in his 
view, to put all prosecution functions under the county prosecuting attorney 
even though it would mean considerably more work for that office. Unification 
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of the prosecutor!al function is important to court unification because the 
prosecutor's function should not be fragmented. Furthermore, he stated, it is 
his belief that the prosecution of crUDinal charges would be better handled 
with in integrated prosecutor. 

In the questions and discussion that followed, it was pointed out that 
many of the problems discussed are susceptible of statutory, not constitutional 
solution. 

Hr. Guggenheim 8sb;ed Mr. Dowd ••ther, although he feels that integration 
at this time in his county will drag down the common pleas court because of the 
municipal court backlog, does he feel that a unified court is preferable, 
without regard to the ~diate hardship that it would cause in some counties 
8t the outset. Mr. Dowd reiterated the point that his concern is that major 
countie. simply do not have enough resources and have always suffered on this 
score. He was not, he said, blaming the six municipal judges in Stark county 
but rather would go back to this initial point that populous counties have 
8uffered from insufficiencies of resources. 

The need for more judges was reiterated by the various speakers. Mr. 
McKee said that with effort the municipal court backlog could be handled but 
that at present time a request for a jury trial amounts to delay of enormous 
magnitude. ~bre judges and local supervision and control would helP, he stated. 
Coordination at the local level is essential, he said, but he also felt that 
if he had to wait for a circuit judge this would not help but make matters 
worse. 

Judge Leach was asked about the status of the rules of superintendence to 
govern municipal courts. He pointed out that the rules governing common pleas 
courts were adopted after several months of consultation with affected judges 
but that the adoption of rules governing municipal courts was quite a bit more 
complicated and had already involved many meetings with the judges to be 
affected. Although municipal judges from allover the state have been meeting 
on the subject for over a year and a half, the rules are still only in process 
because ofthe enormous disparities in practice and terminology that exist at 
the municipal court level. It is difficult even to formulate concepts with the 
great differences in procedure that have been found to exist among the 
municipal courts. 

Financing and the important source of revenue that municipal courts pro
vide to cities are factors that will further complicate unification and this 
wal discussed by speakers and committee members during the concluding portion 
of the meeting. 

Mr. Montgomery thanked the speakers for their presentations and announced 
that any written statements would be welcomed. He stated to the committee that 
the next meeting would be the same date aathe Commission meeting, November 8, 
with the committee meeting beginning at 1:30 p.m. The committee will 
continue its study of the minor courts by inviting representatives of the 
municipal courts to appear and make presentations. 
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Ohio Constitutional Revision Commission 

Judiciary Committee 

• November 8, 1973 

Summary 

•� 
A meeting of the Judiciary Committee was held at 1:30 p.m. on Thursday, Novem�

ber 8, 1973 in House Room 7.� 

•� 

Present were Chairman Montgomery, Mr. Guggenheim, Mr. Skipton, Dr. Cunningham,� 
and Senator Gillmor. Also present were: Representative Mallory, Committee Special� 
Consultant Judge Leach; Mr. Allan H. Whaling, Executive Director, Ohio Judicial� 
Conference; Judge William Radcliff, Administrative Director of Ohio courts. Guest� 
speakers representing various associations were as follows: Mr. Alex Barany and Mr.� 
George Vukovich, for the Ohio Municipal Court Clerks Association; Judge Bonford R.� 
Talbert, Jr. of Tiffin for the Ohio Municipal Court Judges Association; and Judge 
Ray G. Miller from Muskingum County for the Ohio County Court Judges Association. 
Staff members in attendance were Julius Nemeth and Sally Hunter. 

•� Mr. Montgomery opened the meeting by recalling that the committee has had sev�
eral sets of witnesses to discuss topics presently under consideration--court uni�
fication and districting. He announced that today the committee would hear from 
three additional associations, noted above, beginning with Judge Miller as spokesman 
for the county court judges. Mr. Montgomery asked that questions be held until all 
had spoken. 

• Judge Miller: At the outset I'd like to say that it is difficult for me to speak 

• 

for the County Court Judges Association. I have just been elected president of the 
association in September. When the idea of unifying the courts was first presented 
at the Judicial Conference, about a year ago, the county court judges tried to dis
cuss the pros and cons of the prpposal. No two people had the same idea about it. 
Therefore, many views which I express today will be based upon personal observation 
because it is impossible for me to speak for all county judges. 

• 
Judge Miller then directed his attention to questions that had been propounded 

in advance of the meeting and stated that he would like to comme~t on those which 
be felt best qualified to speak to. The first point to which he addressed his 
attention was whether unification, if desirable, ought to be done constitutionally. 
He felt on this point that the election had settled one point here and that is that 

• 

the legislature has the clear prerogative to act in this area as a result of the 
passage of Issue 3. Amending the Constitution for purposes of court unification 
would be, he thought, unwieldy, and therefore, he approved of the form taken by the 
new amendment. the county courts, having always been legislative as opposed to 
constitutional courts, have been organized and reorganized legislatively and not by 
constitutional change. 

One of the questions which had been propounded relates to whether it is prefer
able to have a court system inferior to the general trial court, or in the alterna
tive, to absorb minor courts into the general trial courts, as divisions. 

• JUdge Miller: My personal feeling is that it is better to have a separate system. 
Although I recognize the merit to combining courts, I think that if we move too 
quickly in the direction of creating one ttial court, we might create a lot of con· 
fusion in the minds of people, who are used to having traffic cases Bnd minor civil 
matters and misdemeanors heard in a court to which the stigma of being in court is 

• 
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not 80 great as it is in a court of general jurisdiction. A person tried on a mis
demeanor charge before a county court doesn't feel like nearly so much of a criminal 
a8 if he were tried for the 8ame offense in common pleas. There are points to be made 
upon either .ide of this question, however, and unification has administrative ad
vantages. 

We would also have to keep in mind that there is some danger in proposing to� 
alter the traditional court structure too quickly.� 

We must also consider attitudes that are prevalent in the smaller counties.� 
In our area--that is to 8ay in the smaller cou~tie8 surrounding Muskingum, Issue 3� 
was veh~ntly opposed. They especially feared districting.� 

Another matter to be considered is that of arraignment, and our traditional� 
ideas aboUt having probable cause determined before a magistrate as a prerequisite� 
riaht to his being held for further action. (This matter 1s the subject of ques�
tion 18.) Again, I feel that there are advantages to having this done by a sep�
arate court instead of by a division of a general trial court.� 

Another question' posed is that of the efficiency of the prosecutor's office.� 
There 11 no doubt that if there were one court system and all the clerks were lo�
cated in one place, with a unified docket, that this would be a great advantage� 
to the prosecutor. In our county we have three minor courts, and a common pleas� 
court, probate court, and juvenile court. Only two of those courts are in one� 
location. The prosecutor must use part-t~e assistants in order to be able to� 
cover all the courts. On many days he and each of his 4 assistants can be found� 
in a different court. On this point, unification would have the advantage.� 

However, from the point of view of the small county, this is probably not a� 
problem.� 

Another question is whether traffic offenses should be removed from the ju�
dicial atena. Personally, I feel that they should not. Many of these matters� 
are handled administratively now, under the uniform traffic rules, but they are� 

. within the judicial arena, although many areas have acted as we have to establish 
8 traffic violations bureau. Most traffic offenses are disposed of in this fashion, 
under the ru1'es • . 

At this point, Representative Mallory expressed his conoerns about the handling 
of minor traffic offenses in a criminal manner. He was disturbed, he said, about 
the frequent reports throughout the atate and elsewhere of the handcuffing and 
jaiU,ng of traffic offenders. He said that he hoped great attention would be given 
to these enforcement abuses because the mishandling of minor traffic offenses cam 
lead to much more serious situations. Judge Miller agreed and said that he had 
changed 80me practices that had prevailed five years ago when he came to the benclt, 
whereby migrants were jailed for minor traffic offenses. His rule is that no one 
goes to jail in such eases. Representative Mallory:r"lied that he still seeks to 
insure that law enfor~ement personnel have specific guidelines because the officer 
is duty bound to enforce laws as they stand. Mr. Mallory said he would call for 
careful review of traffic offenses and procedures in order to prevent the possibil
ity of abuse. The punishlllent should fit the crime, he stated, and so long as such 
practices as handcuffing are tolerated in.traffic cases under present laws and rules 
in any areas, he would press for safeguards for the citizenry. 
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. '- Tlum, in concluding his remarks. Judge..Millet:' said that his own chief concern� 
is that there be equal justice wherever one is tried for an offense. It is not� 
guaranteed now. he said, but rather the brand of justice depends upon size of� 
county, court structure where tried, whether the uniform traffic rules are used,� 
and other equivalent matters that should not affect the administration of justice� 
but do.� 

Judge Bonford R. Talbert, Jr., President of the Ohio Municipal Court Judges� 
Association, was the next speaker.� 

Judge Talbert: I will approach this subject by setting forth what I believe should 
be the goals for the judicial branch. I will list the goals first. and then dis
cuss them individually: 

A. There should be a full-time judiciary at the trial level. 

B. There should be a uniform salary and retirement for the judiciary at all� 
levels and it should be state-supported.� 

C. There should be a uniform workload for all trial judges. There should be� 
greater use of referees and master commissioners, especially on traffic, quasi�
criminal and civil levels.� 

D. There should be greater use of trained court administrators on all levels� 
of courts.� 

E. Every effort should be made to retain clerical staffs of courts at their� 
present locations, doing the same duties that they are assigned to do. We should� 
make use of present facilities--court-rooms, clerks, bailiffs quarters, probation� 
officers--and have the judges do the traveling if they are required to sit in� 

'more than one location. 

F. Prosecutors and public defenders should serve a greater area, such as a� 
district, in order to attract qualified people. Their job would be full time and� 
they would be paid an appropriate salary because of their expanded area, if the� 
legislature continues to prOVide that these positions be compensated on a per� 
capita basis.� 

Returning to the goal of a full time judiciary at the trial level--the present 
system is much diffused with mayors' courts, county courts, municipal courts, both 
full-time and part-time. common pleas, juvenile. domestic relations. and in at least 
one area a nonstatutory "family" court. Our public requires a full-time judiciary. 
Great Criticism has been leveled at the mayors' courts. Even for the defendant who 
admittedly commits an offense and chooses to plead guilty, he still receives inferior 
justice at the hands of a DByor's court. Facilities of such courts are inferior 
and facilities are important. It is important to be able to make a plea before a 
professionally trained jurist, who will see that the rules of fair trial are fol
lowed and that fair sentences are given. 

If mayors' courts were abolished. as they should be, the use of referees and� 
master commissioners could be expanded. California. for example, has full~time
 

referees and master commissioners. Municipal judges in California receive in the� 
neighborhood of $34,000, referees $29,500 and master commissioners $27,500. All� 
have judicial qualifications. On traffic matters, quasi-criminal and many civil� 
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matters, such as attachments and garnishments. such professionally trained persons 
can be used on a full-time basis. At the present time court employees work full 
time--only the judges are part-time. The probiem with the part-time judge~ is that 
his court is crowded and he is required to work nearly full-time. Yet his salary is 
a $6,000 one, and he is required to meet certain law practice qualifications. Contra, 
in some parts of the state, the judge has barely enough to do. Study should be made 
in order to find out what is actually happening on this leiel of the judiciary. This 
S8me disparity exists within the municipal court judiciary. Many of the latter would 
become full judges if their courts were made full-time judgeships. Inequities 
abound. Judge Joseph Singales of Bedford, president of the American Judges Associa
tion,ts designated by statute as a part-time judge though the population which he 
serves il nearly 100,000. Some part-time judges serve a population a8 low as 12,000. 

The pas.age of Issue 3 should cause the legislature to take a look at the present 
picture and study the operation of the current system. Perhaps a method can be found 
for determining an equal workload. 

Trial judges should sit as such wherever the work exists, and they should be 
relieved of a number of their administrative responsibilities. Other personnel can 
handle 8uch matters. Excellent training is now being prOVided for court administra
tors, and a look could be given to hiring such trained persons to work within appel
late districts. They could work throughout the state, reporting to the Supreme Court, 
who would retain control of overall operations. At the present time the administra
tive duties of the Supreme Court are too great to be handled within the present 
structure, arid it should be expanded. It may be that the way to do this is to extend 
the present office of the administrative director. But the burden should be placed 
el.ewhere than simply within the Supreme Court. 

If there is a change in the structure of the court system, 1 feel that the 
clerk's office should not be changed--the work has to be done. They should be paid 
according to work, so that in smaller counties, if municipal and county courts become 
divisions of common pleas, the compensation of clerks oulh~ to be raised accordingly 
to accord with their new status. However, such clerks should continue to be subject 
to the control of municipal and county judges if they are so subject now. If elected, 
the .ituation is different··in any case they should not receive a dfminution in salary. 

If districts are found feasible, in some or all of the common pleas courts, 
judges should travel in circuit. We have only a portion of the judges we need to 
handle judicial business now, however, and 1 do not see how reducing the number of 
judges can be justified. 

The Municipal Judges Association did not meet to take a position on these matters 
I am discussing today, and I am not speaking for the Association except for what 1 
am going to say now. 

The Association's Executive Committee did meet, and stated that they will support 
the common pleas judges in opposition to any legislation that would reduce the number 
of judges. 

1 feel that we can attract better qualified prosecutors and public defenders in 
the smaller counties if their work at least is given a district scope. Full-time 
prosecutors with enough work to do on a full-time basis will be superior to scattered 
part-time officials. It i8 difficult to get qualified people to run for prosecutor 
in .ome small counties of the state, and the legislature should take a look at this 
problem. 
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Thexe is a bill pending ort the matter of public defenders--introduced by Repre
sentative Lehman~ In amall"counties the requirement of counsel cannot be met by the 
bar nor can it be expected that members of the bar can take criminal cases gratui
tously. If all counties had a staff of public defenders, everybody would be~efit. 

It is important, too, that these defenders be local persons. 

Next to appear before the committee was Mr. Alex Barany, appearing for Lawrence 
Walsh, Secretary of the Municipal Court Clerks Association. He is the legislative 
consultant to the Ohio Municipal Court Clerks Association. He was, he stated, the 
Association's legislative representative for some 20 years after which he retired 
but continues to act in a consultant's capacity. Mr. Vukovich of Youngstown, also 
present, is Mr. Barany's successor as legislative representative of the Association. 

Mr. Barany discussed his role 8S a long-time participant in the consideration 
of legislation affecting the courts. He said that the executive committee of the 
Ohio Municipal Court Clerks Association is presently planning a series of meetings 
to poll its members as to their position on unification and districting. 

Mr. Baranz: 1 remember when the municipal courts numbered 12. There are now 108. 
Evidently the legislature 18 satisfied with the job being done by the municipal courts, 

There are, then, 108 potential municipal divisions, manned by a couple of thous
and people. well trained in judicial procedures. We are concerned that these people 
not be set aside and that their worth be recognized. 

I've heard many views about how the courts should be organized--e.g. put the 
municipal court clerks under the comuon pleas court clerks--and in all of this the 
political realities must be faced. We believe that the combining of municipal courts 
with common pleas could be worked out successfully by using districts for the munici
pal courts and let the judges and clerks run their own district. Why? It is a well
known fact that most people never see a court but the one in their own locality, 
principally for. traffic offenses. It is important to a person to go before his local 
court, where he knows the people, knows that they are familiar with the local condi
tions, and feels 'assured that as a consequence he will get fair treatment. As 8 

caution to court combining, however, we would point out that the court that is in 
erreare is the big one. 

In Cuyahoga County we have a multiplicity of courts--13 municipal--and 28 judges. 
AllO three elected clerks in that area. There will be a problem to be faced in de
ciding what to do with these clerks and judges. Uniformity is a great goal, but we 
must face the fact that it has been difficult to achieve. Keep in mind that in 1951 
the legislature passed the "uniform" municipal court act. But uniformity does not 
exist and is virtually impossible to accomplish. The Columbus county-wide municipal 
court seems to be working well. The combined court in Cincinnati has problems. For 
Cleveland, as well as the other metropolitan areas, the best solution will be to have 
one spot in the central part of the city where the setting of cases and assigning of 
judges will be handled. Records as to engaged counsel should also be centrally 
utntained. 

Questions will arise about how to handle the situation in Cuyahoga county and 
elsewhere. Assuming that there will be a common pleas court and some district courts-
their placement will require some study. Judges would presumably run in their own 
districts. In Lakewood the population is about 72,000 and is expected to go up to 
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76,000. The judge, just re-elected, is busy. Next to Lakewood'i~ Rocky River, which 
with all the villages and townships over which the court extends bas a little over 
100,000. The court has two judges, and not enough work for the two, while Lakewood 
hal one judge with more than he can do. Districting could eliminate some of these 
inequitie.. That is what we are working on and support1ng--the concept of equal 
di.t~ict.. Population i8 a. we see it not the single criteria--workload should be 
a factor in the determination of districts. It is obviously better to have the 
leaialature make the determiaations as to workload than to tie such matters to the 
CoutitutioD. 

At our meeting yesterday we tentatively concluded that a good basis for 
county and municipal judges would be a minimum of 50,000 people. And no part-time 
judles, As for the use of referees and master cODlllissioners, 1 constantly remind 
clerke that the court speaks only through its journal and the judgment of a referee 
i. no~ a legal judament unles8 it is journalized by the court. There is a traffic 
violationa bureau in the Lakewood court, but the judge still signs a journal entry. 

In any case the Municipal Court Clerks Association will work with the legis
lature in 8ee1ng to it that a fair and effective distticting system is devised. 
Cle~kI .alaries .hould be studied also--they are often out of line when a clerk must , 

depelld upon a local legislative body. Elected clerks receive 85% of the judge's 
ea1ary; why should the appointed clerk be treated differently? The Clerks Associa
tion has ..intaioed that election is probably the best method of selecting clerks, 
and thi...tter, too, should be cODsidered. 

Mr. George Vukovich, legislative representative of the Clerks Association, 
added ,that now that Issue' 3 has been passed the legislature can proceed with the 
consideration of districting, as discussed by Mr. Barany. He said that he, too, 
favors such a plan and views it as a means of guaranteeing better supervision by 
the Supreme Court over all courts of the state. The district court would be subject 
to ~perintendence in a way that local courts have not been. The citizenry is not 
being denied a voice in court structure so long as the legislature makes such deter
minations, he stated. 

Chairman Montgomery stated that while there are many facets to improving 
the admiDiltration of justice, this commdttee's chief concern lies in the area of 
conatitu~lOD.I change. While the legislature now has its job as does the court 
in the area of superintendence and 8S does the bar, this committee's job is to examine 
constitutional provisions with a view to making recommendations, he said. He invited 
help ',on this aspect of the question. Now that Issue 3 has passed, where do we stand, 
he a.ked. with respect to districting and unification? Questions from the committee 
were invited. 

Jqdge Leach: Would you at this time suggest further amendment of the Constitution 
or a~ly wait to see what happens by legislative action pursuant to Issue 31 

JUdae Talbert: My position would be that the public has placed the job in the hands 
of ahe legislature at this point. They should have the opportunity to study the 
que.tion. A few years may be required to resolve all questions. 

•� 
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Judge Miller agreed, with the reservation that more than a "few years" will 

probably be required. 114ny groups will be _orking on proposals for statutory revi
sion, and the plan will take some time. He reminded the committee that the vote on 
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Issue 3 in the small counties had been negative. Consensus will take some time~ he 
cautioned. Chairman Montgomery noted that such a phenomenon is always involved ~n 

the le8sening of local control. 

Judge Leach: How would you anticipate the legislature should actually redistrict- 
on a hit or miss basis, doing something here~ then a year or so later doing some
thing there? Or should there be an organized plan? 

The judges expressed the view that an organized plan is an important first 
step, although it could be flexible and subject to change. Judge Leach raised the 
question of whether or not the uniform municipal court act had not actually evolved 
on a piecemeal basis rather than by following an overall plan. Judge Talbert expressed 
preference for the development of a total plan by the legislature, after adequate 
sCUdy of all parts of the state. The mayor's court question must first be resolved, 
in his opinion. 

MahoniDg county was cited as a county with great structural diversity--having 
three uunicipal courts and four county courts. The combined population of two of 
the municipal courts does not equal the population of one of the township county 
courts. Two of the largest townships are served by county courts, and the county 
court judges have a workload of large size. The municipal courts of Campbell and 
Struthers are part-time and, of course, the county courts are also part-time. If 
one compared the volume of work, the county court judges should be paid on the same 
basis as the Youngstown court because the workload in the county court is no less. 
Youngstown has three municipal judges. Problem areas such as this one will require 
solution. 

Chairman Montgomery suggested that when an equitable formula does not fit 
because of caseload and population disparities that exist, because of such factors 
as the location of an interstate highway, for example, perhaps the legislature could 
establish a working formula of uniform application and allow the chief judge of the 
district or another designated official to appoint magistrates or judges to supple
ment the formula where it did not work. Such a technique has been used in other 
jurisdictions. In other words, perhaps the best solution is not to add new judges but 
to add paraprofessionals as needed. He then asked the speakers for their views on 
financing--i.e. whether the operations of the courts should be state financed. 

It was pointed out in response that there will have to be some study as to 
disposition of fines and costs. If the state is going to pick up the expenses, the 
state should have a right to share a portion of the revenue. It was also noted that 
Amended House Bill 578 has taken away the salary discretion possessed by city 
councils, and such a change was generally heralded. 

Mr. Nemeth then summarized a supplemental memorandum on minor courts in Ohio. 
Its most relevant portion, he said, is that which refers to municipal court financing. 
Although there is no central statistical source and therefore court financing must 
be examined on a court by court basis, the memorandum takes a look at the 1972 annual 
report of the Franklin County Municipal Court for the purpose of getting some in
sight into the practical problems of financing a municipal court. Although municipal 
courts are not fee-supported courts, the fact that they do produce revenue for mu
nicipalities hal to be taken into account before one proposes state financing or any 
system of districting, he said, and it is clear that municipalities and other units 
of local government would have to be given new or additional sources of revenue to 
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compensate for losses which would result from a change in the manner in which funds 
generated by a municipal court are distributed at the present. 

•In conclusion. Chairman Mont~)mery announced that at the next meeting there 
would be Ii review of testi.mony receivl~d 80 far in public hearings by the committee, 
and also of Issue 3 in some detail, tl) see what the committee's responsibilities 
m:Lght be in response to it. He annou:lced that the committee would aIso hear. at a 
meeting in the near future. from the '::ourt director of Illinois. The committee will 
then move into the appellate system, 1~ith a staff memorandum on the subject, and •expects to get to this phase of its w"rk in January. The next meeting of the com
mittee will be November 29 at 1:30 p.m. and the meeting with the Illinois court 
director was tentatively set for 1:30 on December 6. 

Finally, Chairman Montgomery noted in closing that he felt encouraged by 
the public expression favoring some reform in the judicial system, as evidenced by •passage of Issue 3, in spite of the fact that it was publicized as a pay raise issue. 

• 

• 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 

Judiciary Committee 
November 29, 1973 

Summary 

A meeting of the Judiciary Committee was held at 1:30 p.m. on Thursday, November 
29, 1973 in House Room 7. 

Present were Chairman Montgomery, Dr. Cunningham, Senator Gi1lmor, Representative 
Norris, and Committee Special Consultant Judge Leach. Present from the staff were 
Mrs. Eriksson, Mrs. Hunter, and Mr. Nemeth. 

Chairman Montgomery asked Mrs. Hunter to summarize a staff memorandum on the 
subject of state and local financing of the courts. The memorandum had not been 
distributed in advance of the meeting, and she summarized its main points as follows: 

Mrs. Hunter - The memo is a review of how some other states provide for the financing 
of their court systems. At the outset it notes that information about the costs of 
operating courts and about how courts are financed is information that is somewhat 
hard to come by. As in other areas affecting the operations of courts other than in 
the federal system there is little available in the way of centrally collected data. 

The Institute of Judicial Administration conducted a study in 1969 and found that 
neither the method of financing the costs nor the costs of operating the courts could 
be discovered by using ordinary research methods. Instead, a survey of chief justices 
and court administrators was used. A tentative report was published in 1969, and the 
memorandum contains some of the findings reported at that time. 

The U. S. Advisory Commission on Intergovernmental Affairs, as part of its com
prehensive examination of state-local relations in the criminal justice system in 
1971, devoted portions of its report to the question of what level of government has 
the responsibility of financing court operations in the various states. The report 
points out great variations in the states but also indicates a rising interest in 
transferring judicial costs to state government. The feeling of experts in the field 
of judicial administration is that where the court system is a unified structure, it 
is a logical concommitant for the state to assume the costs of operating the courts. 
Various advantages that have been cited are: (1) the state is a sounder source of 
income; (2) county government, which in most states bears the bulk of court operating 
costs, has limited tax sources; (3) the state is able to make funds available on a 
broader, more uniform basis; and (4) state assumption of costs removes a source of 
conflict between courts and local government and tends to foster communication. Con
sequently, we find that the National Municipal League's model state constitution 
calls for both a unified court system and state financing, with a provision that per
mits the legislature to provide by law for political subdivisions to reimburse the 
state for appropriate portions of court costs. 

In its 1969 study, the Institute of Judicial Administration found that by and 
large the per capita share of the costs of operating the courts paid by local govern
ment is appreciably higher than the per capita share paid by state governments. It 
found that unitary budgeting in a relatively few states apPears to be a comprehensive 
system in which all judicial costs (upwards of 90 per cent) are state-funded through 
a single budget administered by the judicial branch, ordinarily by the administrative 
head of the courts. In general, the state's share of the court financing tends to 
recede as one goes down the judicial hierarchy, and counties usually shoulder the 
greatest load because they are usually assigned both the major trial court and at 
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least a portion of the costs of operating the lower courts. Ohio falls into this 
category. (Table A in this memorandum is a reproduction of the summarized findings 
of the Institute in its 1969 study. Tables Band C come from the U.S. Advisory Com
mission on Intergovernmental Relations study.) 

According to a report of the American Judicature Society, as of the summer of 
1971 the state had virtually taken over the financing of all the judicial costs in 
the ten states of Alaska, Colorado, Connecticut, Hawaii, Maine, Maryland, New Mexico, 
Oklahoma, Rhode Island and Vermont. This memo contains a summary of constitutional 
and statutory provisions having to do with financing. Florida, with its new judicial 
article effective January 1973, also has a constitutional provision for the state 
assumption of judicial expenses. For the most part the provisions for state financ
ing are statutory, but in a few states like Florida there is a specific constitutional 
provision on the subject. Court financing in Ohio is presently a legislative matter. 

Also mentioned briefly in this memorandum and discussed at greater length in 
supporting studies of the A.B.A's Commission on Judicial Standards is the matter of 
court exercise of inherent powers for financing purposes. Courts, faced with fiscal 
dependence upon legislative bodies, have in some instances invoked the doctrine in 
support of judicial fiscal independence and through mandamus have successfully been 
able to order the appropriation of operating funds. Most of the cases, however, deal 
with local units of government and do not test judicial independence insofar as the 
legislative branch of state government is concerned. Nevertheless, it was a case of 
this sort that in Colorado led to state financing. There, the Colorado Supreme Court 
held that the court could require that necessary and reasonable expenses be appro
priated by county government unless the court's action was so unreasonable as to in
dicate arbitrary and capricious action. (There was some discussion of how this 
question has been resolved in Ohio. There are some cases in Ohio but several at 
least have been decided on the basis of statute. Other cases were noted. Judge 
Leach pointed out that a distinction has been recognized between power of court to 
order out of funds generally allocable and the provision in the Ohio Constitution 
relative to appropriations made only by the General Assembly. Cases in Ohio as 
elsewhere, it was noted in the discussion, concern the exercise of the court's power 
with respect to county government.) 

Mrs. Hunter - The administrative concept of a unitary budget is to be preferred to 
further development of inherent powers, according to the ABA's Commission on Standards 
of Judicial Administration. The financial problems of the court are evidence of 
management problems in general. 

(A question was raised as to whether in states with unitary budgeting 'the budget 
is prepared by the supreme court or by another fiscal officer. For most pa~t, in 
such states it is the supreme court or its administrative officers who are charged 
with such responsibility, including preparation of the budget, submission oe budget
ary requests and documents, etc. In many cases this budget document covers ~ot only 
judicial salaries, but also supplies, equipment and other operating costs, th.e prin
cipal exception being the maintenance of court rooms. In at least one state, ~ol
orado, the budget is presented directly to the legislature by the supreme court. ) 

Mrs. Hunter then turned to that portion of the memorandum dealing wit-h indiviJ~ 
ual states, to discuss highlights of individual systems for court financing. Her 
principal points, by state, were as follows: 

•
 

•
 

•
 

•
 

•
 

• 

• 

• 

• 
Alaska - reported state assumption of 93% of total expenditures of ope~ating 

courts in Table Ai unitary budget apparently derives from constitutional proVision 
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•
 
for lIa unified judicial system for operation and administration;1I no specific statute
 
declaring state responsible for costs of operating courts, but provision for trans

mitting fees and fines to administrative director for transfer to general fund;
 

•
 

further provision for division of fines and fees, in that if they result from or

dinance violations they go to the political subdivision, except it shall pay to the
 
state administrative director of the court such sums as will pay for judicial serv

ices rendered to the political subdivision by the judge or magistrate rendering the
 
services.
 

•
 

The latter provision is of interest because when state assumption of the costs
 
of operating the courts is discussed, along with a unified system of courts, it
 
must be recognized that courts are at present bnportant sources of revenue to polit 

ical subdivisions. Prior memoranda from the staff have touched upon the subject
 
of local revenue generated by the operation of municipal courts - e. Z. one metro

politan city in Ohio realized a gross income of about $3,200,000 in 1972 and had
 

•
 

expenses of about $2 million in connection with its municipal. court. It was also
 
noted that these figures include traffic fines and forfeitures--collected "cafeteria
 
style," with relatively little court time expended. Mrs. Eriksson pointed out that
 
there are somewhat complicated formulae for traffic fine distribution in Ohio--also
 
noted in the memorandum dealing with minor court financing in this state. Computer
 
allocation is employed in some counties. The ordinances of various municipalities
 
can be involved in criminal prosecutions in municipal courts. Jury costs are in
volved. Dr. Cunningham pointed out that many of these matters are not in fact the 
proper subject of constitutional change. 

• There was discussion about the unit of government responsible for capital costs-
usually the county, with provision being made for state help in very few of the 
states with unitary budget plans. Colorado and North Carolina have special provi
aons, noted in the memorandum, for reimbursing local governments for capital costs. 

•
 
It was also pointed out that the Alaska legislation helps cities, but not other
 

units of government. However, there the court system is based upon election districts)
 
not counties.
 

•
 

Colorado - In 1970 by statute assumed the responsibility for funding lithe oper

ations, salaries, and other expenses of all courts of record within the state, ex

cept for county courts in the city and county of Denver and municipal courts;" Leg

islation provides that supplies and equipment belonging to the courts of record be
 
transferred to the state judicial department. Legislation also covers a personnel
 

•
 

classification plan for court employees, as well as a variety of conditions of em

ployment and transfer from one retirement association to another. Also recognizes
 
the constitutional authority of the chief justice to consolidate clerks of district
 
and county courts in certain counties where there is insufficient judicial business
 
to warrant separate offices; court administrator prepares an annual judicial operat

ing budget, and collects budget request documents from the courts for submission to 
the executive officer and budget committee of legislature; administrator's fiscal 
responsibilitiew and budgetary duties are spelled out in great detail in Colorado 
statutes; provision exists also for capital construction budget and for state as
sumption of costs or that portion related to court operations.

• In the ensuing discussion it was pointed out that Colorado has gone a long way 
by statute to assume full costs of operating courts. Questions were raised about 
the background to this legislative plan. }~s. Hunter said that many commentators 
have observed that the constitutional provision ~nd statutes evolved as a result 
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of the 1963 decision relative to inherent powers of the court to order the payment 
of expenses, coupled with the effects of a 1965 reorganization of the court system 
by constitutional revision. Mr. Nemeth observed that the Colorado case (Smith v. 
Miller,lS3 Colo. 35) said that counties were responsible for providing court facili 
ties--whatever the court asks for--unless there is an abuse of discretion--a difficult 
standard to apply. The writer of the Colorado decision, Judge Eriksson, it was noted 
parenthetically, now lectures on the subject of inherent powers of the court at the 
National College of State Trial Judges and elsewhere. 

Cases involving exercise of inherent powers to require appropriations were 
acknowledged in Ohio as elsewhere, but the question was raised about what would 
happen if the county were without funds. Judge Leach commented that a Supreme Court 
decision of a few years ago held that if there are no funds, there is nothing that 
can be done about the court's needs for funds. A writ of mandamus was there denied 
on the ground of physical impossibility. On the other hand, there is case law to 
the effect that the writ will issue where there is money. 

Connecticut - According to 1971 study, the state has assumed 99% of costs of 
operating courts, only exception being courts of probate; executive secretary to 
chief court administrator has been established by law and has been given a number of 
fiscal responsibilities having to do with auditing of all bills for expenses of the 
judicial department and constituent courts, maintaining of budgetary records, pre
paration of budget estimates for judicial department, supervising the purchase of 
all commodities and services for such department, examining procedures and methods 
used in all constituent courts, serving as payroll officer for the judicial depart
ment, supervising the assignment of both judges and court reporters; in general charge 
of distributing resources as needed, with the plan here for judicial needs being es
tablished on a statewide basis. 

Florida - New judicial article of constitution provides specifically that all 
justices and judges shall be compensated only by state salaries; further constitu
tional provision vesting judicial power in enumerated courts and providing that no 
other courts may be established; provision that does not have to do with financing 
but that is interesting in the way of dealing with need for additional judges by 
requiring that supreme court shall establish uniform criteria by rule for such de
termination; provision also for court to make recommendations as to need for in
creasing or decreasing number of judges or changing judicial districts to the legis
lature, which may accept or alter by 2/3 majority but which has to act upon the 
court's recommendations; effective January 1, 1973. 

It was noted that in Ohio, by statute, the chief judge of the municipal court 
only has comparable power in being able to name an acting judge upon request of the 
court and determination of need. 

Hawaii - Another state in which state assumes virtually all expenses of state 
court system; financing provision is statutory; chief justice is by constitutLon the 
administrative head of courts and by statute is required to present to the legisla
ture a unified budget for all of the courts and to procure from all courts estimates 
for their appropriations; also to present budget estimates as reviewed and revised 
by him to the governor and to the legislature. 

Maine - Reportedly a jurisdiction where the state assumes all judicial ex
penses; 1971 study of Maine courts conducted by Institute of Judicial Administration, 
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however, noted that of 3 statewide courts, one, the superior court, is financed 
partly by state and partly by counties; Institute recommended ch~ngeJ embodying 
statewide master plan, requiring statewide assumption of expensea for personnel, 
supplies, equipment, libraries, public defenders; some uncertainty exists as to 
whether IJA's recommendations have been implemented. 

Maryland - In 1968·69 not shown as having assumed major share of expenditures 
for court, but reported to have done so in American Judicature Report; discrepancy 
is explained by 1970 constitutional amendment reorganizing lower court system; 
statutes provide for state assumption of all salaries, but silent as to other expenses; 
additional payments from political subdivisions for judicial salaries are prohibited. 

N~~ ~lexico - Statutes provide for state financing of operation and maintenance
 
of district oourts, including diVisions; budget is prepared by administrative offi 

cer; specific provision by statute for court facilities in that county commissioners
 
must provide adequate quarters and prOVide necessary utilities and maintenance serv

ice for operation and upkeep of district court, but from the funds of each judicial
 
district. Furniture, equipment, books and supplies come out of the state budget
 
appropriation to the judicial district.
 

North Carolina - has a single bu~get administered by the judicial branch, by 
virtue of statute; administrative office there is given extensive powers with respect 
to collection of budget e8t~ates and budget preparation; interesting statutory pro
vision for "facilities fee", levied as part of costs to assist a county or municipal
ity in meeting the expense of providing court facilities. 

Oklahoma - Recent c9nstitutional amendment for state assumption of costs of 
operating courts, which provides for state payment of salaries and expenses "unless 

. otherwise provided by statute"--financing provision is this constitutional but with 
the proviso that the legislature may provide otherwise. 

Rhode Island - Provision for state assumption of judicial expenses is statu

tory; it covers all courts other than probate court.
 

Vermont - Effected unified court organization by legislation enacted in 1965
 
and 1967; statutes are not specific on matter of state financing but shown in survey
 
reflected in Institute of Judicial Administration Study (Table A) as haVing assumed
 
100 per cent of court expenditures; difficult to establish other than by survey.
 

Discussion of the summary then followed. Chairman Montgomery wondered if
 
there is a discernible trend toward state assumption of the costs of operating the
 
judicial branch, and Mrs. Hunter said that opinion on that matter, although divided,
 
tends to show a slight increase in state financing. She responded, too, that state
 
financing appears to parallel unification of courts.
 

A question was raised as to the number of states in which the judicial budget
 
is presented directly to the legislature, as is done in Colorado. Provision is made
 
for submission of the budget to the executive department concerned as well as to the
 
legislature with no indication in the statutory language as to the extent to which
 
such judicial budget, coming from the judicial branch of government, is subjected to
 
regular budget procedures by either. It is not clear, for example, whether the
 
executive budget process has any control over the budget as submitted by the admin

istrative office of the courts. Some statutes call for "review" by the executive
 
branch of government but are no more specific than that as to whether the judicial
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budget may be altered by the governor or executive branch review. Judge Leach ex
pressed a doubt that in Ohio under such a situation the judicial branch could ~
damus a requested budget because of the constitutional provision authorizing appro
priations by the legislative branch only. 

Mr. Norris asked if any corollation is evident between jurisdictions that 
have gone to state financing and the tradition of strong county government. In some 
states, C. S. Alaska, there is no such tradition. Ohio, on the other hand, has a 
strong tradition of county courts and county government. This is a point that has 
not been specifically researched but will be looked at for future response. 

As the committee turned to the second item on the agenda--the ramifications 
of Issue 3's passage--a question was raised as to whether it was an issue that did 
better in large than small counties. Compilations on the four state issues from 
the Secreyary of State were obtained and distributed to committee members. Mr. 
Norris suggested that again the vote would be suggestive of the importance of strong 
traditions concerning county government. 

Mr. Nemeth next summarized a memorandum about references to trial court 
structure in the Ohio Constitution. 

Mr. Nemeth - Here we focus on a much narrower problem. This memorandum merely serves 
to bring together in one place some of the issues regarding structure to which the 
committee is now ready to give consideration. 

We know that there are only three constitutionally created courts in Ohio, 
with common pleas the lowest. With the passage of Issue 3 there is now the possi
bility of creating common pleas courts on a district basis. The Constitution as it 
existed before required that there be a common pleas court ~ every county. The 
section now requires only that there be a common pleas court serving every county. 
Two or more counties may be combined, with one or more resident judges residing 
in the district and serving, as the Constitution says, the common pleas courts in 
the district. This plural use may raise a problem by suggesting that there will be 
an individual common pleas court identified with each county. This is apparently 
not in accord with the intent of the drafters. 

The Constitution also provides that in a multi-judge court the presiding 
judge shall be elected from among the number of judges of the court, and the judge 
having the longest total service on the court becomes the presiding judge in case 
of a tie vote. 

One of the elements introduced by the recent constitutional amendment is 
that judges will have to be elected specifically to divisions. Until now the Con
stitution required specific election only to the probate civision. That will now 
change, and this requirement apparently introduces an element of specialization 
which is not in accord with principles advocated by the American Bar Association's 
Commission on Standards of Judicial Administration. (Election to domestic relations 
divisions, it was noted, has been by statute.) 

The judges will be elected by the electors of counties, districts, or as may 
be provided by law, "other subdivisions", in which their respective courts are lo
cated, and they must reside there. This might pose somewhat of a problem 'because 
the common pleas court is to serve the entire district, yet there may be situations 
created by law in which a division of the common pleas court will have less then 
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county-wide jurisdiction or a judge of a court who has county-wide jurisdiction may 
be elected: by an electorate which is smaller than the total electorate of the county, 
depending on the way the provision is interpreted. 

Mr. Norris - So if a municipal court were made a division of the common pleas court, 
the judge for the n~nicipal division (e.g. Parma) would still run there (Parma) only. 

It was agreed that this is a possible outcome of interpretation. 

Mr. Nemeth - Further, if the word lI subdivision", which is not defined in the consti 
tutional provision, is interpreted to mean a political subdivision as we now use the 
term in statute, and the municipal court becomes a division of the common pleas court, 
then the residence requirement will become more restrictive than it is now. At 
present, a municipal judge can be a resident of any part of the state within the 
territorial jurisdiction of his court. He is not limited to residing in the political 
subdivision in which his court is located. 

There is now in the Constitution, also, since a 1965 amendment, a provision 
that in counties with a population of less than 40,000, laws may be passed whereby 
the county commissioners, on petition of 10% of the electorate, may place on the 
ballot the question of whether the common pleas court judgeship should be combined 
with one or more of the various minor cour judgeships in the county. This particular 
provision poses another problem. It mentions municipal courts and county courts by 
name. And it also mentions some specific divisions of the common pleas court. 
Neither the municipal nor county court nor these divisions, except probate, are 
created by the Constitution, and they are therefore not constitutional courts as such. 
Yet, they are referred to here. It may be that at some point in the future, partic
ularly if there is an attempt to do away with any of these courts or divisions, some
one may raise a question as to their constitutional status. It could be argued that 
they cannot be done away with unless the Constitution is changed. Besides that, this 
prOVision is unnecessary since passage of the Modern Courts Amendment in 1968, be
cause the validity of the combination of these courts is recognized in the implement
ing legislation. 

Finally, he said, one section regarding structure provides that in order 
to change the number of judges of the supreme court or the common pleas court or to 
establish new courts, there must be a two-thirds vote of both houses. 

Chairman Montgomery then asked if there were any indicated amendments to 
supplement the provisions adopted in Issue 3. "Does it do the whole job?" he asked. 
Mr. Nemeth indicated that he did not think that Issue 3 did "do the whole job"--a 
matter to be taken up in the final item of discussion at this meeting. 

State issue returns were then examined and commented upon. It was suggested 
that they reflect newspaper coverage in some instances. ~trs. Eriksson asked if 
there was an indication that the local feeling in favor of having a common pleas 
court was accompanied by a local feeling of preference for local financing of such 
a court. The answers to this are now known, although }tr. Norris said that he thought 
there would be some reluctance to giving up office budget decisions relative to oper
ating costs, not necessarily judicial salaries. 

The final item on the agenda was a topical review of a memorandum listing 
in outline form some alternatives on minor court organization. It lists alternatives 
which have been presented to the committee by speakers, of which have been adopted 
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in other states. It is not limited to a listing of constitutional changes that
 
are possible.
 

Nr. Nemeth - The first point deals ~<Jith the determination of uhethcr to change the 
constitutional status of these courts, and if so, how. One question is whether there 
should be a provision prohibiting the creation of further courts. Florida's Consti 
tution, for example, lists courts (county court the lowest) and prohibits the creation 
of other courts. 

On the r,latter of unification, there are several possibilities. One \~ould be 
to combine county nnd municipal courts. (Other alternative distinctions were listed.) 
There is the alternative of a single, state~<Jide minor court, as in Alaska. There is 
also the question of abolishing particular courts~-e.g. mayors' courts--in the Con
stitution. 

Under jurisdiction, we have the question of uniformity of jurisdiction. 
As to civ~l limits, $25,000 is the highest found, and that is in Wisconsin. There 
are also the questions of wllcther the jurisdiction should be exclusive or concurrent. 

In the criminal jurisdiction ares, there are further choices as to whether 
to make the jurisdiction exclusive or concurrent, particularly with regard to mis
demeanors and ordinance violations. There is at least one court system nm<J--North 
Carolina--that places exclusive jurisdiction in the minor courts in misdemeanor 
cases. (This is probably done by statute.) There is another possibility of shift 
ing Some of the burdens now on the common pleas courts down to the minor courts and, 
in fact, making them the "local service l1 courts. This is now done in Ni.nnesota and 
several other states, where domestic relations, juvenile, and other like matters 
arc C1nsicned to the minor courts. 

There is also the possibility of vesting the jurisdiction over some classes 
of felonies in the minor courts. Haryland, for example, places the responsibility 

. for certain property-related felonies in its minor courts. 

The committee could also consider the possibility of recommending the ad

ministrative disposition of some types of cases, as a means of unburdening the minor
 
courts themselves. There is much l1ritten about this kind of a solution. Such a
 
solution suegests the use of I1parajudges" and has the advantage of flexibility.
 
For example, in New York City parking tickets are disposed of by an administrative
 
bureau within the city department of transportation and most other motor vehicle
 
offenses, except those involvin8 injury to person or property, are handled by an
 
administrative bureau in the state bureau of motor vehicles, with a right of appeal,
 
someHhat similar to appeal under Ohio Revised Code Chapter 119.
 

Mr. ~1ontgomery noted parallels in the medical profession,where there is an 
increasing use of paraprofesr,ionals, thereby freeing the time of the doctors for 
matters which require their particular attention. Such a direction in the judiciary 
could have advantages, he said. Judge Leach cautioned that increased use of para
judges may involve necessary changes in criminal penalties because of constitutional 
provisions guaranteeing such rights as jury trial. Considerable changes would be 
involved in going beyond traffic violations, for example, he said. Practically, 
except for the rule of the Ohio Supreme Court under the traffic law that requires a 
cmJrt appearance for a second violation (\'1hich has reccivec1 <l lot of publicity be
cause of calls for i.t to be changed) most of the traffic matters that are actually 
brought to a court are fairly serious, according to Judge Leach. These are the types 
of cases that you uould bring to court and not treat "cafeteria style l' • Host 
traffic tickets are handled by "cafeteria, Jl any\vay. He said that he was not certain 
that this concept would alleviate any big case load in metropolitan areas. 
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Mrs. Eriksson suggested that it "10uld remove administrative burdens from the 
court structure, and Judge Leach added that it could have the psychological advantage 
of not having the court be a money-making business. The sometime difficulty of making 
appeals from administrative agencies was discussed and noted as a factor in deci4ing 
whether to recommend such a change. 

Mr. Nemeth - As for financing, the same considerations that apply to the general trial 
courts would apply to lower courts. 

The topic on personnel was included in this outline even though judicial selection 
will be separately treated at a later date. 

~~. Nemeth called special attention to points 5 and 6 under the discussion of 
personnel. These have to go with the appointment of minor court judges and the se
lection of a chief administrative judge. "fuen it comes to minor courts, he said, 
there are several alternatives that are not available, or not in practice in regard 
to the general trial court. For example, in some jurisdictions, minor court judges 
are appointed by a higher court. This is the case in Alaska, considered by many to 
have the best judicial structure in the country. Point 6 points out the possibility 
of having the chief administrative judge of the minor court either appointed by the 
supreme court or the common pleas court rather than having him elected from among the 
judges. 

Mr. Nemeth - The next section deals with magistrates. This leads back to the question 
of parajudges. In the matter of magistrates, the two leading models are Idaho and 
Illinois. In Idaho there is a magistrates' division of the general trial court. 
~~gistrates are appointed by a magistrates' commission in each district on a nonpar
tisan basis, with the approval of the district court judges. The magistrates' duties 
are spelled out by law. In Illinois the situation is different. There the Supreme 
Court by rule prescribes the type of cases that magistrates may hear. They are ap
pointed by the circuit court judges in all counties except Cook County. In Cook County 
they are elected by the judges, the reason for this probably being that the positions 
pay very well and there is a great deal of competition for them. 

At this point Judge Leach asked about the election of magistrates by the judges 
in Cook County. Mr. Nemeth confirmed that they are so selected--by secret ballot of 
the judges. In the other counties, where competition is less, it is the chief judge 
who appoints them, he said. 

Mr. Nemeth - In Illinois the magistrate's position is considered a stepping stone to 
judicial office. It has a great deal of prestige and has a constitutionally protected 
term. 

There followed considerable discussion about the flexibility of a plan that 
includes magistrates. In effect, that officer is a part-time judge, and allows for 
greater freedom in the disposing of caseloads. Mr. Montgomery observed that the 
representatives from Illinois would provide valuable information about the system at 
the next meeting of the committee. Judge Leach noted that magistrates are not so 
"locked ina as judges--both territorially and salary-wise. 

1~. Nemeth then proceeded to the matter of court clerks, the next item on the 
outline. One of the questions that must be faced, he said, is whether the committee 
wishes to recommend the combination of the offices of county and municipal court 
clerk. Another is whether the clerk should be an elected or appointed official. In 
some counties, there appears to be little in the way of consultation between clerk 
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and judge in the preparation of budgets in the two offices, he noted. 

Mr. Montgomery - The other matter touched on here--that of forum shopping--brings up 
the fact that the backlog of cases may result not from the failure of judges to work 
but the practice of attorneys cornering cases. Too often they are occupied in other 
courts, and great benefits could derive from a central coordinating bookkeeping 
agency--that is, a clerking agency. Such an agency could keep on top of the many 
cases of court congestion and delay. 

Dr. Cunningham expressed the view that the office of clerk should not be an� 
elective one.� 

Judge LeQch pointed out, however, that many things are predicated on what has 
gone on in the past. A question often raised in seminars on judicial administration 
acrOGS the count~y:is, how did the court get to this or that point? Where was it 
before? Historically, we have had the system of elective clerks in this state, and 
they have established a political power base, he said. Whether one criticizes this 
or not, this is a fact of life. The post of the clerk of the county common pleas 
court is an important political post at the ward and precinct level. The same is 
true of the municipal clerks. County clerks and municipal court clerks each have 
their own organization, and there 1s a cleavage between the two groups. Finally, 
he said, the ultimate problem is, do we change the constitution in this respect or 
leave it to the legislature? If the latter, there is bound to be much political in
fighting. Furthermore, if the committee makes a recommendation, the legislature 
would be involved in similar infighting in deciding whether to put a proposal on the 
ballot. 

There was general acknowledgement of the fact that here again is a possible 
dispute between legal theory and practicalities. Judge Leach said that where tradi
tion has not involved an elective clerk there is a tendency to oppose it. On the 
other hand, he feels that judges ar~ historically, not good administrators; .and might 
or might not be capable of appointing good administrative assistants. There is some
thing to be said on either side of the issue. The clerk's office is not constitu
tionally recognized in Ohio. There is, however, specific provision for the probate 
jud8e to employ and control a clerk in Section 4 of Article IV of the Constitution, 
he said. 

Mr. Nemeth then pointed out that portion of the outline dealing with the creation 
and abolition of districts. The committee could, of course, take the position that 
this is up to the General Assembly. It appears, however, that particularly with 
respect to local courts, the function of districting could be carried out by the 
judiciary itself--either by supreme court rule, or by the common pleas court acting 
under supreme court rule. This would be based upon the proposition that the judiciary 
1s best equipped to know and deal with judicial workloads. At the present time, by 
statute, the common pleas court does periodically realign county court districts. 
There is also the possible alternative that county court districts be realignable by 
the county commissioners, as is done in Minnesota, as an example. 

Some of the same options are open regarding subject matter divisions, he said. 
They could be prescribed in the Constitution or the committee could take the position 
that the General Assembly should prescribe them. Again, ideally this authority should 
be in the judicial system itself, according to many writers, he said. 
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Ultimate administrative responsibility for the minor courts should, also, 
according to many theorists on court structure, be centralized in one judge, who

• is responsible to the supreme court itself, he said. 

Chairman 11ontgomery concluded the meeting by asking for comments on Issue 3 
and the committee's responsibility to the General Assembly concerning its implemen
tation. He pointed out that any necessary supplementary amendment could well be 
recommended by the committee. As legislation is prepared, gaps may appear. He

• asked if any such an area could be identified at this point for co~ittee considera
tion. 

• 
Mrs. Eriksson responded that the committee's direction had been considered by 

staff and Judge Leach and that it did not appear that at this point any change 
should be proposed in the amendment made by Issue 3. But there are some things, if 
the committee wishes to indicate its desire along certain lines--such as its feeling 
that a truly unified court system would be good, or that a unified two-tier court 
system should be established (common pleas or district level plus municipal-county 
level, but with the latter more unified than at the present time). There might be 
some possibilities for making suggestions, not for constitutional amendment neces

• 
sarily, but how this might proceed, she said. For example, if this committee favors 
a unified system, with uniform jurisdiction at each level of courts, it would not 
be inappropriate to make such a statement at this time. Another possibility is 
that the legislature will proceed on a piecemeal basis, as far as incorporating 
municipal courts into the common pleas courts is concerned, if that is what it 

• 
decides to do. If that looks not to be a desirable way of accomplishing change, it 
is possible that the committee could suggest that the legislature establish a plan. 
Broad principles could be enunciated in recommendations to the legislature from the 
committee. 

• 
Further consideration will be given by the staff to committee alternatives of 

this sort and specific proposed goals will be presented to the committee for it to 
discuss and adopt or reject, probably at the January committee meeting, she concluded. 

• 

The next meeting of the committee will be on Thursday, December 6, 1973 in 
House Room 11 at 1:30 p.m. The committee's guests will be the Honorable Roy Gulley, 
Administrative Director of the Illinois Courts, and the Honorable Henry Lewis, an 
Illinois Circuit Court judge. Chairman Montgomery also stated that the next meeting 
after the December meeting will be held January 9, with time and agenda to be an~ 

nounced. 

• 

• 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
December 6, 1973 

Summary 

A meeting of the Judiciary Committee was held at 1:30 p.m. on Thursday-,December 
6, 1973 in House Room 10. Present were Chairman Montgomery, Mr. Mansfield, Mr. Skip
ton, Mr. Guggenheim, Representative Roberto and Senator Gillmor. Also present were 
Mr. Allan H. Whaling, Executive Director, Ohio Judicial Conference and Judge Leach, 
Committee Special Consultant, along with the committee's guest speakers, Judge Roy 
O. Gulley, Administrative Director of the Courts of Illinoi~and Judge Henry Lewis, 
Chief Judge of the Second Circuit Court .of that state. 

Chairman Montgomery opened the meeting by introducing the two guest speakers, 
pointing out that Illinois has in recent years introduced profound changes within 
its judicial system that will be of great interest to the committee because of para
llels between the states of Illinois and Ohio. Judge Roy Gulley was called upon 
first to give the committee an overview of judicial structure in his state. 

JUdie Gu11ex - The background to our present system was the adoption of a new judicial 
article in 1964, which resulted in the only completely unified court system in the 
United States. Illinois is the only state to accomplish a single level trial court, 
with comprehensive administrative authority in the supreme court, exercised by the 
chief justice. The state has a supreme court, an appellate court, and a single level 
trial court. For six years I have been administrative director of the courts. For 
15 years prior to 1968 1 was a judge of the circuit court, our trial court of un
l~ited jurisdiction. I served in our court system both before and after the re
organ~zation. 

Prior to 1964 there was no general administrative authority over the myriad of 
courts we had. Each judge was an autocrat in his own domain. He did as he pleased 
about holding court or not doing so. We had J.Ps, town courts, village courts, city 
courts, county courts, probate courts and in Chicago a superior, municipal and 
criminal court. Cook County alone had a total of 208 separate courts. Judges were 
selected in particular districts and were answerable only to the electorate every 
4 or 6 years. Most of them had their own clerks' offices. This added to the con
fusion and inefficiency and made it impossible for anyone to know the status o~ tbe 
state's judicial business. Each individual court had its own clerk's offices~ and 
it was simply impossible to know how many cases were pending. Justices of the peace 
at the township level acted as their own clerks, and they reported to no one. 

Much of the agitation for reform came from the lawyers in the state and general 
public who were dissatisfied with the operation and conduct of the courts of l.imited 
and special jurisdiction. Circuit courts caused some unhappiness too, but the chief 
problem lay in the inferior courts. It was self-evident to bar associations and 
other interested organizations that the greatest number of people who came into con
tact with the court system got there through the issuance of citations for violations 
of traffic ordinances or other municipal violations, or as a result of what could be 
considered "minor litigation." Unfortunately, the image of our judicial system was 
being projected by the judges who had in most instances the least training, the 
shabbiest courtrooms and the most limited authority. The citizens group who sponsored 
judicial refrom in Illinois was determined that the upgrading of the judiciary had to 
start at this lowest possible level. 

•
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Our 1964 article, therefore, abolished all courts of inferior jurisdiction, and 
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left only one trial court--a unified circuit court which had jurisdiction over all 
justiciable matters. It created an intermediate appellate court, manned by full 
time judges, and it placed general administrative authority over all the courts in 
the Supreme Court. To assist the Chief Justice in his administrative duties the 
article provided for the appointment of an administrative director and staff. That 
is the position I now hold. ' 

For the first time this complex branch of government had a manager responsible 
for running the business. It is big business in our state, just as it is in Ohio. 
Last year with about 1100 employees we generated an income from fines, fees and 
costs of beo~een $50 and $60 million. This amount of business could not have been 
handled by the old system. Gone from our state are the more than 1200 justices of 
the peace and police magistrates who held court in the back room of the barber or 
butcher shop and acted as only part-time judges, with no legal training in most 
instances, and who often marched to a different drummer than do the present asso
ciate judges of our circuit court. Two hundred and sixty associate judges now 
handle all the business formerly handled by all of these largely untrained court 
officials, and in addition have many areas of expanded assignment. The revenues 
from fines and costs in traffic and misdemeanor and ordinance violations have more 
than tripled since the abolition of the peace system in these inferior courts. 
Gone also are the scaldals which used to erupt from time to time when the fee 
officer failed to turn in the fines which he collected from the speed trap in his 
village. Gone, incidentally, are the speed traps. Fifteen-twenty years ago you 
could expect to be stopped by the marshal in going through many small communities 
and taken before the ~ocal J.P. to pay your fine. 

The 1964 article provided that the state would be divided into judicial cir 
cuits of one'or more contiguous counties. There are 20 such circuits. Cook and 
lePage are one-county circuits (Cook is Chicago and LePage is Wheaton, just west· 
of Chicago). The remaining circuits are composed of not less than 2 nor more than 
12 counties. The article specified no maximum number of circuits and it is there
fore flexible to meet future needs. 

There is one circuit court for each circuit. This court has unlimited, 
original jurisdiction of all justiciable matters. By giving general jurisdiction 
to the circuit courts and establishing only 1 circuit court the article avoided 
and eliminated the problem of complex and often overlapping jurisdictions and all 
the legal problems that stem from such complexities. 

Our circuit courts have two categories of judges--circuit judges and associate 
judges. The circuit judges have the full jurisdiction of the circuit court and 
the power to make the rules of the court. They are elected on a circuit-wide basis 
with at least one judge being elected in each county. One circuit judge is se
lected by the circuit judges as chief judge of the circuit. He is the manager of 
the circuit, with general administrative authority within his circuit, subject only 
to the overall administrative authority of the Supreme Court. He assigns cases to 
the other judges, duties to court personnel, and determines the time and place of 
holding court. The judicial article abolished the various court clerks--an impor
tant element of our reform. It amalgamated their function into one clerk's office 
in each county. The circuit clerk now reports case load and revenue information 
to the administrative office. All salaries of judicial officers are paid by the 
state, and salaries are not affected by amount of fines or costs collected. 

Associate judges have the full jurisdiction of the circuit court under the 



•
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present constitution. They do not vote for the election of a chief judge, do 
not share in the rule-making authority of the court and cannot themselves be elected 
as chief judge of the circuit court. Associate judges are appointed by the circuit 
judges to serve four-year terms. While they possess the full jurisdiction of the 
circuit court, there is a ltmitation on their assignability, which is imposed by 
Supreme Court rule. It presently prohibits their trying felony criminal cases. I 
have been urging the Supreme Court for some time to remove that limit on their as
signability. This position of associate judge, selected by the circuit judges, to 
handle by and large the minor litigation in the circuit, is a new position in the 
United States judiciary. The federal court has recently, based largely on our ex
perience in Illinois, created a judicial office called magistrate of federal court. 
When we first started in 1964 th~re were rather severe limits placed on this juris
diction by statute. We had the happy experience in Illinois of adopting this reform 
in 1964 by a constitutional amendment relating only to the judicial article of our 
Constitution. Then in 1970, after 6 years' experience with it, we had a statewide 
Constitutional Convention which revamped the entire Illinois Constitution. The 
structure of the court system was absolutely verified as being a good one by the 
1970 Constitution. The Qnly changes were to the advantage of the system. One was 
to take away from the legislature any right to impose any limit on the use of this 
associate judge division and left it entirely up to rule of the Supreme Court •. The 
Supreme Court, at my urging, immediately took off all the other ltmitations that 
had been placed on such judges but left this one--that they cannot conduct the actual 
trial of a felony case. I urge its removal because we have associate judges in our 
system who must be lawyers, and who by and large are bright young people. Their 
service has been invaluable. They are competent and can try all cases. 

The chief judge can further limit and determine which matters are assigned to 
particular associate judges of full circuit judges within his circuit. He can do 
this within his general administrative authority over the business of the circuit. 
A judge, by reason of health or competence, may not be capable of handling compli
cated cases, and the chief judge has the right to put him in the traffic division 
or divorce division and to assign somebody else to the complicated equity case. He 
ha. this control through his assignment pm~ers. 

All proceedings in our circuit court are matters of record. An appeal is taken 
by record to the appellate court. No judge at the trial court level has any appel
late jurisdiction whatsoever over any other judge on the trial level. Trial ~~ 
is a thing of the past. But prior to 1964 a clevet lawyer could have his case tried 
several tfmes by various levels of trial courts before he was forced to appeal 3~10sing 
decision to the court of review. 

From an administrative standpoint~ it is ideal. The Chief Justice) acting 
through his administrative office, has overall control over the system. The chief 
judge of each circuit has administrative authority over his circuit, subject to the 
Supreme Court's overall control. A case cannot be filed in the wrong court. The 
fleXibility of the judicial article allows each circuit court to be organized ac
cording to its needs, population, and location. The larger circuits have divided their 
courts into divisions. Cook County naturally has the most elaborate system of de
partments, divisions and districts, but still all the judges are judges of the cir 
cuit court of Cook County and all are under the administrative authority of the Chief 
Judge of the Cook County Circuit Court. It is the largest court system in the world, 
or at least the United States. That is to say, there are the greatest number of 
judges working under one administrative head. 

3724 

•
 

•
 

• 

• 

• 

• 

• 

•
 

•
 

•
 



•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

4. 

Some of the smaller circuits have no need for divisions. All cases, from the 
smallest traffic violation to a million dollar lawsuit are handled by the same court, 
and often by the same judge. It is not unusual in a rural area for a judge to 
hear at 9 o'clock a traffic case, at 10 a divorce, at 11 an arraignment in a murder 
case, and a partition case or equity matter in the afternoon, as Judge Lewis and I 
can tell you from experience. Regardless of the size and number of divisions, or 
lack thereof, there is only one court, the circuit court. 

The system gives us unlimited flexibility in the handling of court work) de
pending upon the size, court work, and needs of a particular ·community. Our 21 
circuits in Illinois vary in size from 150,000 in the 8th circuit to more than 5 
million people in Cook County. 

The chief judge is general administrative authority and power allows him to 
determine where courtrooms are located and who is to use them. He assigns judges 
to specific duties. He assigns duties to the clerks and bailiffs. He determines 
the hours and days of holding court and controls the judges' vacations. In short) 
he is the general manager of the business of the circuit. Like the chief executive 
officer of a large corporation, he directs, controls) appoints, supervises and man· 
ages the judicial business of the circuit. 

This kind of revision cannot be accomplished without some opposition. The 
greatest opposition to our reformation in Illinois came from the judges themselves. 
As a judge myself, I was not overly enthused about the plan. I imagined that it 
constituted a great threat to my judicial independence. I am happy to admit that 
I was wrong. What it did was to allow me to become part of a system of which I 
could be proud. M.ost of our judges have become strong advocates of the Illinois 
system. Their judicial independence has not been impinged upon at all in that area 
where it is most important--the area of litigation and deciding cases. Benefits 
have far surpassed disadvantages of adapting to a new way of conducting business. 
We were proud in 1971 when the Consensus Statement of the National Conference on the 
Judiciary described almost word for word ~~hat a model judicial system should be, 
and we discovered that it was describing the structure of the Illinois judicial 
system. This statement was adopted at the Williamsburg Conference on the Judiciary) 
as you recall; it was called by President Nixon and chaired by Chief Justice Burger. 
The Consensus Statement said that state courts should be organized into a unified 
judicial system, financed by and acting under authority of the state government. 
They should be under the supervisory authority of the supreme court and the chief 
justice should be the chief executive officer. He should be assisted by a state
wide court administrator, charged with responsibility for developing and operating 
a modern system of court management. Judges of a unified court system should be 
available for temporary assignment anywhere in the state so that judicial manpower 
can be provided whenever and wherever needed. There should be only one trial court, 
divided into divisions of manageable size. It should possess general jurisdiction 
but be organized into specialized departments for handling particular kinds of 
litigation. Separate specialized courts should be abolished. Only one appeal as 
of right should be allowed. It should lie only from a decision of the general trial 
court and it should not be a trial de novo but an appeal based on the record kept 
in all cases. This is essentially the~sensus Statement of the Williamsburg Con
ference. 

This is an overview of our court system. I will be happy to answer any 
questions. 
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Chairman Montgomery then asked that questions be postponed and introduced Judge
 
Lewis.
 

JudIe Lewis - If you are thinking about a change in your court system, I would like 
to point out a couple of ancillary problems of which you should be aware. They turn 
out to be important, although you don't think of them in advance. 

One of them is the problem of developing an integrated clerk's office as well. 
We have had problems in this area because we did not make the changes all at the same 
time. County clerks must be absorbed.into the system, as must probation services be 
absorbed. The secret to success of the system is,the single, one trial court and 
the ancillary services must go along. How the system is to be supported financially 
i. another matter to which you must give careful attention. The problem of judicial 
conduct and ethics was one of great importance in Illinois. This latter matter re
ceived intensive examination in the 1970 Convention. Our judges are virtually in a 
glas8 bowl now. This is an item you, too, must consider in your study. 

The court administration aspects of our system are vital. The Supreme Court 
runs the system, and the chief judge has important administrative responsibilities 
at the circuit level. He assigns judges and handles all reports, financial documents, 
court reporters--another big area. 

No system works without good personnel. Judicial selection becomes an important 
matter. 

That the independence of the judiciary would be sacrificed by our system was an 
early concern of both lawyers and judges, but if anything, the judges are more inde
pendent now in decision making. It was feared that setting up the administrative 
machinery would interfere with policy making, affecting decisions. But this has not 
been the case. The system has had no effect on decision making in any area of cases. 

In 1966, before being elected judge, I had the opportunity of serving as a 
state', attorney. In our state that is a kind of key officer in the county and I 
had to work in all the levels of courts that then existed. In our county, you could 
have as many as four trials before going for review, and this was a common practice. 

Mr. Roberto - Are the circuit court chief judges elected? 

Judge Gulley - The chief judge is selected by the circuit judges. 

There followed several questions about judicial selection in Illinois, establish
ing that both circuit court judges and appellate judges are elected. Judge Gulley 
elaborated: 

Judge Gulley - When we first tried to reform the judicial article in 1958, the chief 
argument was over inclusion of merit selection--the Missouri Plan. It was defeated. 
We went back to the legislature and had to compromise, whereby judges, when they are 
first selected, are elected on a partisan ballot. Once elected, they run from there 
on for retention, on the merit plan: "Should Roy Gulley be retained as a judge of 
the circuit court for another term?" Ours is a split system. First there is a par
tisan election. Then the judge runs on his record every six years. tfhen a vacancy 
occurs--a judge moves to federal court or retires--the Supreme Court ~as the power 
to fill his vacancy until the next general election. At the next general election 
someone has to run--the partisan process then operates. 
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Mr. Roberto then asked if the clerk's office 'vas included in the Constitution 
in the judicial article. Judge Gulley responded that it was one of the problems to 
which Judge Lewis had referred. The 1964 amendment to the Illinois Constitution 
amended only Article VI, the judicial article. It for the first time mentioned the 
clerks of the court--a clerk of the court for each circuit. But the 1870 Illinois 
Constitution, in the Local Government Article, provided that a circuit clerk be 
elected in each county. The clerk was a local county officer. In 1970, the Consti 
tutional Convention deleted the circuit clerk prOVision from the local government 
article deliberately--saying that the clerk was not a local government official. The 
clerk was mentioned in the judicial article only. And the judicial article says 
that a clerk shall be either elected or appointed, as the General Assembly shall 
prescribe. The General Assembly has not yet gone to appointed clerks. Judge Gulley 
expressed the'hope that it will. The 1970 Constitution took effect in July, 1971 
and the legislature has had one session since then. Judge Gulley reiterated that he 
hoped that the legislature would soon make the clerk's office appointive, recognizing 
thereby that it is strictly ministerial, and further that the budgeting process for 
the clerk's office will be made part of the administrative budget for all the courts. 
This needs to be clarified, he said. 

Judge Lewis - One of the real problems is that when your boss is the judge and you 
are elected by the electorate, you have a real conflict about whether or not to 
spend this money or that money in such and such a way. This is a problem that we 
must meet. 

The biO judges then made the point that the 1970 Constitution left much to be 
implemented by the legislature by law, and the clerk's office provision is in such a 
category. There are many such provisions that could take as much as 10 years to be 
considered by the legislature. They repeated that the Constitution had been delib
erately so framed in order to be flexible. The approach whereby the Constitution 
spells out every detail was carefully avoided. Judge Gulley noted that the legis
lature has been very good about implementing the many provisions that were required, 
but explained that there were many matters left to law. He was not at all discouraged 
by progress to date, he said. 

Mr. Man~fjeld - If the incumbent loses on his record, then there is an appointment? 
(The ans~~er was yes--a vacancy occurs if he receives more no than yes votes.) On 
compensation--do all judges in the same c~tegory receive the same compensation? 

Judge Gull~ - Yes, our associate judges are pai.d the same, and the circuit judges 
are paid the same, except we still have a supplement for the Cook County judiciary. 
It has been with us for 100 years. (He indicated that it has been a source of dis
content.) Our associate judges receive 923,500, and in Cook County they get an 
additional $4,500. Circuit judges--general trial judges--receive $30,000 and in 
Cook County receive an additional $7,500. 

There was general discussion about the role of the associate judge. ~vas it 
assumed that such judges would be young, asked Mr. Mansfield? Was it contemplated 
that they would be replaced after several terms, he asked? 

Judge Gulley - Not necessarily. tJhat has happened--and in the context that we are 
still young in this system--the associate judge position has become a tremendou~ 

training ground for people to go on up to circuit judge. That's what it was designed 
for, and it has worked out that way. There are of course more associate judges than 
circuit judges--and there. is not a spot for everybody. But a surprising number of 
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associate judges have moved up to fill vacancies on the circuit court judicial bench. 
And somewhat to the appellate judge level. 

Then, ~~. Mansfield asked, with respect to judicial morale, whether all judges 
uear robes in Illinois. The response from the speakers was an equivocal yes, including 
associate judges. At least they do so in 80% of the state. The Supreme Court tells 
them all to do so. In some rural areas the rule is probably not always followed. A 
question was asked about magistrates. Judge Gulley pointed out that Illinois no 
longer has magistrates. He continued: 

judge Gulley • When we first adopted the article in 1964 we created the positions 
that are appointed by the circuit judges. He called them magistrates at that time. 
One of the things that the 1970 Constitution was intent upon doing was to further 
upgrade that position, and so the Convention rejected the name "magistrate." It had 
the connotation of the old police magistrate. They substituted "associate·~judge," 
a term first applied to judges who were amalgamated into the system pursuant to the 
1964 amendment. These were the old county and probate judges, who had been elected 
ever since the state had been in existence. From 1964 to 1970 they were amalgamated 
into the system. All associate judges now are full-t~e, and all must be lawyers, 
like the circuit judges. 

On the question of whether there continue to be probate divisions, Judge Gulley 
responded that in the larger areas the circuit court is diVided. A court may have 
a probate division, a divorce division, a criminal division, a small claims division, 
but the smaller areas do not have such divisions. t~ere there is one judge, for 
example, he handles all matters. The question was then asked as to whether the judge 
of the probate division in a circuit such as Cook County would sit in any other di
vision of that court. Judge Gulley replied that the judges are subject to frequent 
switching•. :rhey have the same jurisdiction and are capable of moving from division 
to division. 'in' the larger areas, such as Chicago, however, there is a natural grav· 
itation of judicial manpower to areas in which they like to sit, he said, so the 
former probate court judge has remained in the provate division under the new system. 
Judge Gulley also said that as to the less attractive assignments, every judge has 
to take his turn with them. A few judges might like the criminal division, for ex
ample, and stay there indefinitely, but others may simply put in a stint there, and 
then move on, he said. 

~~. ~~ntgomery - I'd like to ask a question of Judge Lewis. I understand you are 
the chief judge of the Second Circuit, which is made up of 8 or so counties, I believe. 
(The numbor is 12.) Those judges select you as their chief judge. (Correct. The 
provision is that the chief judge serves at the pleasure of the judges who elect him 
to that position.) I'd like to have you explain the difference between your rule
making powers and those of the Supreme Court. How does your rule-making power relate 
to the other circuit courts' rules? That is, is each circuit independent as to rule-
making authority? 

Judge Lewis - The Supreme Court makes rules that govern all courts. the circuit 
court also makes rules--in some circuits they are very elaborate. They cannot con
flict with the Supreme Court rules, but they may refine them more. The circuit 
court rules are submitted for approval to the Supreme Court. The rules that may not 
conflict are the so-called rules of court--such as a rule that requires so much notice 
on a probate of a will, etc. Rules of assignment are not in this category. I can 
enter an administrative order in my circuit that Judge "A" will hold court in a cer
tain county, and this order does not have to be approved. We also try to operate by 
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consensus in our circuit. l1e have monthly meetings and try to operate on such a 
basis rather than by order. In this respect ue might be entirely different from 

• another circuit. In some circuits, for example, in addition to the rule mentioned 
with respect to associate judges not hearing felony cases, if the chief judge doesn't 

• 

want associate judges to hear certain cases, he doesn't let them do so. He does 
this by assignment. Basically my job is threefold--first, I have to keep everyone 
happy; second, I make assignments and vacations and handle differences among the 
counties and their needs both as to judicial manpower and court reporters; third, 
there is quite a bit of paper work involved--caseload broken down by subject matter, 
etc. must be reported to the Supreme Court. 

• 
Judge Gulley - Here is the provision in the Constitution that gives authority to 
the chief judge: "Circuit judges in each circuit shall select by secret ballot a 
chief judge from their number to serve at their pleasure. Subject to the authority 
of the Supreme Court, the chief judge shall have general administrative authority 
over his court, including authority to provide for divisions, general or specialized, 
and for appropriate times and places of holding court." 

•
 
Judge L~~is added that in any circuit composed of 12 or so counties there are
 

both weak and strong judges. Certain people are better assigned in certain areas,
 
and the chief judge comes to know where a particular judge is best suited.
 

Mr. ~~ntBomery - It would, I imagine, be very difficult for a chief justice of the 
Supreme Court to recognize these differences in personnel because of the large num
ber. Where the authority is disbursed into 22 parts it is more successfully handled. 

• 

• ~~. }~nsfield asked about the number of judges in Judge Lewis' circuit, which 
turned out to be 13. He asked if a judge who is elected in county "X" could con
ceivably never sit in county "X". Judge Lewis said that this could happen. Although 
unusual, the chief judge does on occasion move some judges out of a county and others 
in that same county. Sometimes this is at the request of a judge who has been in 
one county for a long time. 

Mr. Roberto then asked about whether venue is handled pretty much as it was, 
by county? The response was yes. There is no venue on the judge--he can go any
where in the circuit. Venue for cases is by county. 

Judge Gulley pointed out that judges can't cross circuit lines without an 
•	 order from his office. He would have to assign Judge Lewis from the second to the 

third circuit, for example. But within the counties in a circuit the judges have 
jurisdiction in any of them. Venue is handled by statute. If an accident happened 
in county lIN ' , the action on '-1hich it is based must be filed in county "A". 

Senator Gillmor - On election in the circuits, do you elect by counties or district 
•	 '-lise? 

• 

In the ensuing discussion it was pointed out that this constitutes a little 
problem. The "old" circuit judges were elected by circuit. The county judges were 
elected by county. l~wever, Judge Lewis explained that in running for retention last 
time he ran in the circuit. 

Judge Gulley - We have two classes for purposes of election. He hav~ at large cir 
cuit judges and resident circuit judges. The resident circuit judges are elected 
from a county unit, as in the position that it replaced--the old county judges were 
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elected by county. The reason for that is the constitutional requirement that 
there be at least one judge elected from each county. The :lold" at-large circuit 
judges are elected from all 12 counties in the Second Judicial District, for example. 
Now we have 3 at-large tircuit judges and 12 resident circuit judges in the Second 
Judicial Circuit. t'fuen they run for retention, the Constitution provides that they 
run for retention in all 12 counties, on the lIyes-no" proposition. Although elected 
.8 a resident judge the judge can still serve throughout the circuit. 

Mrs. Eriksson asked whether in case of jury trials the jury is'. selected from 
the county rather than from the circuit. The response was affirmative. She continued: 
Before you revised your system did you have fears expressed that people would have 
to travel too far either as party to a case or as juror and do you encounter any 
problems such as that now? 

Judge Gulley - Yes, we had a lot of such fears expressed. People in small communi
ties feared losing J.Ps for fear of having to go too far to court. This criticism 
has mostly disappeared. People do realize that when they want to get married, they 
have to drive to the county seat for a license, or if they want to pay their taxes 
they must do so also. And they realize that no county seat in Illinois is farther 
than 30 or 35 miles from any other place in the county. Much of the opposition has 
dwindled from that standpoint. t~at the system gives us the right to do--and it is 
done in many areas--if there are two centers of population in one county, there is 
no reason why the chief judge who has the power to designate the times and places 
of holding court can't have a division of the court set up in both towns. You might 
find the major litigation being conducted in the county seat, in the nice courtroom, 
with a traffi~ division in other communities. The chief judge has le~~ay. He can 
rent a storefront in a community or some area that is not the county seat in a pop
ulous county and have traffic court operate where he chooses. 

It was agreed that traffic court divisions operate at various places. Judge 
Gulley said that most of the municipalities of any size are happy to furnish a 
courtroom because the fines stay in the municipality. Hearings rooms in city hall 
are generally made readily available as a result. In some cases beautiful quarters have 
been built for the purpose by municipalities--in order to house divisions of the 
circuit court. In rural counties--where most of the people were complaining when the 
plan was being proposed--most of the fears have been alleviated. And the fact is, 
Judge Gulley noted, few people go to court. And of course court is held in every 
county. 

Judge Leach - As I understand it, a judge is elected initially from a county with 
opposition. If elected. he runs on his record in the entire district. Correct? 
(Yes) If he loses on his record, and the Supreme Court appoints someone for the 
interim, then the next election would be back in that county, would it not? (There 
was discussion on ~his point. there may be a vacancy in the county under such a 
circumstance. ) 

Judge Leach - Assuming a vacancy, the election would be in the county. right? tlould 
this individual who had won in his Olm county originally but l'o1ho lost on a "no" vote 
in the entire district, could he run again back in his county? 

It was agreed that there would be no reason why he could not do so. Judge 
Lewis said that he and other judges running for retention in 1972 were worried 
about running circuit-wide. All had been elected in counties originally, and felt 
they had a good county base. but all knew few people outside their own counties. 
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neC<1USC of the c1ifficulties of campaigninc:, Judr;e LC'.1is feels tilLs systc,n to be 
somevJlwt: llnfaJx. 

~udr~e G\.!!1.2y - llrJ\-Jevcr, Henry \·}on ovcruhclmin:3ly. Let me expldn ;101.J this system 
came about. Originally, in 196L:, the election v}:).s in the COUl1i. y :llld the retention 
was in the county unit. In 1964, if you Bot one more yes vote thDn no vote you 
Hore reliJincd in office. In 1970, tiH~ Con:;titution8l Convention rniJed tlle n\lmbel~ 

of "yes" votes you have to have to 60%,--601:, of the peoplE; uho actually marl\: the 
bullot--but they increased the base to the entire circ;.;it, and 1 think v'c3.ry \.'isc1y. 
In a small county of say, 200 voters, ~·}ith a requirer,lcat of 60/', an unpopular ca:oe 
just before elect.ion could get a judge defeated in a ('yes-no" voLe. Ohi' st,atistics 
have sho\in since 196/: that there is a 10 to 1510 " no " vote on any proposition that 
calls for such n vote) regardless of the subject--uhetber it be bond issue or any
thing else. There is a negative vote. 

Mr. llC?ntr;omcry - I'd like to make one observation. Your selectio:l raetbod is not 
strictly merit selection and probably less so that you would like to h3ve. The 
other matter ue are discussin~ is judicial unification and adninistratioll. Of the 
t\'30 concepts you hold up the method of court organization as the outstanding feature, 
is this not correct? 

Judge Culley - Yes, I think that the structure is very importmit, and that this 
feature that was present in every state or the union until recent years, uf J.P., 
squire, police u~gistrate or any part-time dispenser of justice is an ill that needs 
eliminotion if \ve Hould gain the respect: of the populace for the court system. He) 
or I, am not: satisfied with our method of selection. I think that some form of the 
Missouri Plan will bring about, in the long run, a better quality of judges on the 
bench. Even thOUGh I was an elected judge, I still think th~t merit selection would be 
the optimum situation. He had to compromise by this method that alloH8 a lm.Jyer \'lho 
leaves his law practice to become judge some security unless he fails to do an ade
quate job. It would take a lot to defeat a judge who runs without an opponent, 
hO\'1ever. 

It was asked whether there is an opportunity for local bar associations to 
endorse retention. The Illinois Bar ~ssociation has an advisory poll run in all 
elections if requested by the local bar association and it is generally so requested. 
A rating sheet goes out on an individual judGe who is running for retention. Recom
mendations on this score are made. Illinois is unique in never having lost a judge. 
Colorado patterned its system after the Illinois system in 1965 and in their reten
tion elections, there on a county basis, they have lost 12 or so judges on a "yes
no lf vote. The 1972 election in Illinois Has the first thnt applied the 60/0 require
ment and there were two or three judges who received a 60.3 or 60.4 percentage, SO 
it will happen in our state some day. Defeat of some of these judges would probably 
have helped our system. To show that it is possible to get rid of a judge who isn1t 
doing a good job would probably have helped our system. If you do not have merit 
selection in the first place, you do need a strong judicial discipline removal pro
vision. Judge Lewis pointed out that the neu, strengthened provisions for judicial 
discipline and removal have resulted in the Heeding out of some inferior judges, 
sometimes simply by pressuring their retirement. Judge Gulley, who has been a judge 
for many years) expressed the opinion that judges are reluctant to quit even when' 
they cease to be able to handle the job. 

Mr. Roberto - Here there local conditions in Illinois in 1961~ that created the 
climate of opinion to cause the people to accept a unified court system? 

Judge Gulley - Yes, but it was not local, but a statewide condition. There was 
lddespread revulsion against the inferior, limited court. There \las ,:1 grmving 
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feeling that this level of the judiciary, untrained as. if often was, had to be 
eliminated. The proposition carried throughout the state. The rural areas were 
1••• a.ain.t it than the metropolitan areas. 

Mr. MontlO!!ry - We've had the official position on this. Fron the consumer or 
citizen point of view. what has been the result of revision? Is there a time lag 
in ea.e di.position? Do people think that they are getting a better brand of justice? 

Judie GulleY - Of course 1 am prejudiced, but I think that we are dispensing justice 
much more evenly and certainly with greater dispatch than ever before. For example, 
the Cook County Circuit, a tremendous operation,' the second largest city in the country 
within it, had a great variety of courts in 1964. In the law-jury division of that 
circuit court in 1965, after one year of operation, in order to get an automobile 
injury case tried you had to wait some 5 years to get a case tried because there 
was an inv.ant"ry Qf some 60,000 cases. After ,.,e unified our system, and after 1 
became AJmh'),istrative Director 1n 1968, we have now cut that time to about 3 years. 
I am conVinced. and the bar a'80ciations and law professors agree if we had not had 
such reorganization, we would not be about 10 or 11 years behind in Cook C:ltmty. 
They are in New York City, Although they do not age their cases in Nw York City 
a. we do in Illin01s--we count ours from the day it 1s filed in the clerk's office 
and they have notice pleading there where they don't start counting the age of the 
ca.e uatll after the pleadinge are all in order and 1t is ready for trial--but their 
cale. being tr1ed are 9 and 10 years old. 

It was aleo agreed that the three-year delay now present is based on a huge 
backlog that existed at the beginning of the system" Although currently it would 
still take probably 3 years after filing before a case is heard. Judge Gulley stressed 
that this is only tC'Ue in the law-jury division of the Cook County Circuit Court. 
Other cases are promptly dispatched. Problems exist only in metropolitan areas. In 
sull areas, said Judge Lewis, there is no delay. There, he said, there is a s ltua
tion where the circuit is "bar oriented,1I and the cases move along as rapidly as 
the lawyer wishes them to do so. The courts are prodding them to move cases along 
falter thall they wish in some cases. There is no backlog. 

Jy4se Gulley - As a court administrator, in comparing notes with people from all 
other states, I have found that we do not consider a personal injury case as back
10gSed until it is at least 18 months old, that is, from filing of the case. Assum
ing that it is filed within 3-4 months of the accident, it takes that much time for 
dhcovery and for the case to "ripen" and the actual injuries sustained to be known~ 
It takes tbat long for a case to be readied in normal course, and we do not worry 
until after that point. In downstate circuits we have been able to try these cases 
so fast ~at the lawyers are upset about it because the case has not had a chance 
to IId.peD." 

Judge Lewis agreed, and stated that in his opinion the best judge is that 
judge who has had extensive law practice--he'd make it a rule that 10 years exper
ience would best qualify one for the bench. 

The questiDn was then asked whether there was an automatic division of duties 
between the judges and associate judges, especially in crtminal areas. It was ex
plained that this division is not automatic--it is strictly up to the chief judge. 
In most areas, omitting the large Cook County court, there is no uniformity in 
response to this question because the chief judge knows his personnel. You may have 
an a.sociate judIe sitting in the divorce diVision in one. of .. those. or in juvenile. 
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The only thing he cannot do under the Supreme Court rule, according to Judge Gulley, 
is try a felony case. Generally speaking, the associate judges are manning the 
traffic and small claims divisions. In the 9 years the feeling that there ought to 
be a difference has not entirely disappeared. 

Judge Leach - l1ho determines how many circuit judges and associate judges there \'li11 
be--the legislature? Is that done from ti~ to ttme by individual bill, or according 
to any particular criteria or what is the basis for this decision? 

Judge Gulley- The legislature determines, any time there is a bill to create a new 
judgeship. The number of associate judges is based upon a population formula. A 
circuit is entitled to one associate judge for each 35,000 population or fraction 
thereof. The circuit judges are provided for under Chapter 37 of our statutes--and 
this provides for 3 at-large circuit judges and one resident circuit judge in each 
county. If there is any attempt to increase the number of judgeships, a bill is 
introduced into the legislature for this purpose and a judicial note is prepared in 
my office to justify the increase in the number of judges. 

In a l2-county circuit in other words, there is a minimum number of 15 judges. 
All of these judges are paid by the state. Courtrooms and local court personnel are 
paid for by counties in which they reside. Court reporters, however, are paid by 
the state under a statewide system. All salaries and expenses of reviewing courts 
are also paid by the state. Judge Gulley said, however, that in the trial courts, 
the facilities for holding trial are paid by the county. There are no referees or 
masters in chancery--both have been outlawed. The only judicial personnel are judges. 

Members of the audience were then invited to submit questions. 

Judge Miller, county judge from Muskingum county, asked about the handling 
of traffic cases. There are no referees in traffic. Circuit judges and associate 
judges only handle such matters. However, all tickets are filed in the circuit 
clerk's office, most of them by mail--the state police mail in bond and ticket there 
--and from that point on it is handled by mail. There is a waiver system on the ticket, 
and most all of them are handled in this manner--minor traffic cases, at least, and 
the clerk handles a big majority of such matters. The judge handles a small propor
tion of such matters--i.e. contested cases and pleas of guilty on what are called 
"A and B" misdemeanors. Judge Gulley stated that the traffic division of the Cook 
County court has just been notified that for the sixth straight year it has received 
the ABA's highest award as the most efficient traffic division operation in the 
United States. Prior to 1964, there were numerous scandals in Cook County Traffic 
Court involving thefts of money. That is over--there is no longer a way to steal 
any money what with numbered tickets and the new system. 

Mr. Robert Cambridge from the Legislative Service Commission asked if a case
load study had been conducted to arrive at the 35,000 population criteria for asso
ciate judges. Judge Gulley said that he personally had little faith in a system em
ployed in California involving the concept of the "weighted caseload." Hearings in 
the legislature arrived at the 35,000 figure. It has been eminently successful, and 
only in the law-jury division in Cook County is there any delay. According to law, 
a person in jail must be tried within 120 days or the case is ~ judicata. 

The matter of "getting a handle" on what is an appropriate case load in any 
particular court was discussed. Mr. Montgomery asked if there were a device used 
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for distributing judicial personnel, especially for assigning judges from one cir 
cuit to another. What is used--is population taken into account? Judge Gulley 
replied that what is used is the monthly report received from the clerk's offices. 
What was stressed was the fact that there is a two-way check--within the circuit and 
over the state at large, according to periodic need. Judge Gulley said that he does 
take into account the caseload, but that he rejects the notion of "weighted caseload" 
--a system developed in California that determined how much time is properly allocable 
to particular kinds of matters. Caseload is thus "weighted." Judge Lewis pointed 
out that in the more rural areas more time is taken in the argument of motions, so 
the system is not regarded as a satisfactory one on a statewide basis. Judge Gulley 
said that he relies upon the opinion of the chief, judge in a particular circuit. 
He confers directly with that person and relies upon his opinion as to periodic 
need. He added that the system in Illinois was commenced from a statistical base 
of zero and that Ohio has the advantage of caseloadstatistics that have been col
lected for some time by the Administrative Director of the Supreme Court. 

Mrs. Eriksson asked if there were any problem in renting local facilities 
a.nd presenting bills therefor to the county commissioners. Court orders for such 
expenses have not been necessary in Illinois, and Judge Gulley stated that the 1eg
1slature in 1964 wisely decided to take over the state payment of judicial salaries 
(counties having experienced some dire straits on account of limited tax base), 
leaving revenue (fines and costs) in the county. .Otherwise, the legislature would 
have had to authorize counties to raise more tax moneys. Consequently, counties 
have been willing to furnish and upgrade judicial facilities. They keep the revenue; 
it does not go into the state general revenue fund. In branch court situations, the 
cities get the fines that are the result of arrests by municipal officers and they have 
also been willing to furnish facilities in coordination with the county board. They 
charge mlni~l rents for such purposes. 

A question was asked as to whether th~ legislature has the power to confer 
jurisdiction on the appellate courts. The answer was negative--the Constitution 
spells out the fact that the legislature has no power to confer jurisdiction. The 
Constitution also took away from the legislature any rule-making power. It is vested 
solely in the Supreme Court. In other words, any provision for appeal directly to 
the court of appeals from administrative agencies, bypassing the circuit courts, this 
would be by Supreme Court rule only. This was agreed, except for one exception; the 
1970 Constitution provided for administrative appeals in ecology matters would go 
directly to the appellate court. This is part of the Constitution "until changed by 
law. II The legislature attempted to make such a change but it was vetoed. All other 
administrative appeals go to the circuit court. 

Mr. Montgomery expressed the committee's gratitude to the Illinois guest 
speakers. He announced that the next meeting of the committee would be held on 
January 9, 1974. Judge Gulley volunteered copies of a history of the Illinois system 
Which he said would be made available to all members. 
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January 9, 1974 

Summary 

A meeting of the Judiciary Committee was held at 1:30 p.m. on Wednesday, 
January 9, 1974 in House Room 11. 

Present were Mr. Skipton and Mr. Guggenheim. (Weather and road conditions 
prohibited some out-of-town members, including Chairman Montgomery, from attending. 
Legislative meetings preempted the time of some of the legislative members.) Staff 
members in attendance were Mrs. Sally Hunter and Julius Nemeth. 

Also present were Judge William Radcliff, Administrative Director of Ohio 
courts, Mr. Allan H. Whaling, Executive Director, Ohio Judicial Conference, Mr. 
Craig Evans, Staff Consultant, and Committee Special Consultant Judge Robert Leach. 
The Ohio Municipal Court Clerks Association and the League of Women Voters were 
represented by observers. 

In the absence of Chairman Montgomery, Mr. Skipton opened the meeting by asking 
representatives of the staff to discuss some materials that had been mailed in ad
vance of the meeting and others that were made available at the meeting. 

1~. Evans summarized a staff report dealing with the Ohio courts of appeals, 
touching on structure, jurisdiction, history and organization of these such courts. 
He indicated that he would capsulize the contents of the report. 

Mr. Evans - The portion captioned lIHistory" describes what courts have served an 
intermediate appellate function in Ohio. Originally, under the Constitution of 
1802, appeals were handled by the Supreme Court. Subsequently, district courts 
were established as the first intermediate reviewing courts, by the Constitution 
of 1851. In 1883, they were replaced by the circuit courts through constitutional 
amendment. The circuit courts were the first constitutionally authorized Ohio 
courts having intermediate appellate jurisdiction and elected judges who did not 
serve primarily on other courts. In 1912, the courts of appeals were established 
by Constitution. At the present time, pursuant to the }fudern Courts Amendment of 
1968, Section 3 of Article IV deals with the establishment of courts of appeals 
districts, the number of judges, the delineation of original jurisdiction, the 
statutory explication of appellate jurisdiction, the consensus of judges necessary 
for decisions in different matters, the certification of conflicts between different 
courts of appeals to the Supreme Court, and the reporting of cases. 

The second topic covered in the memorandum is that of jurisdiction. Mr. Evans 
said. The courts of appeals have both constitutional and statutory jurisdiction. 
The jurisdiction 1s set forth generally in Section 3 of Article IV, and is divided 
into the two categories of original and appellate jurisdiction. Five of the six 
areas in which the courts of appeals may exercise original jurisdiction involve 
cases which are based on the extraordinary writs of quo warranto. mandamus, habeas 
corpus, prohibition, and procedendo. 

Appellate jurisdiction can also be specified by statute, pursuant to Section 
3 (B) (2) of Article IV. A point on appellate jurisdiction which Mr. Evans wished 
to call to the attention of members is that the Rules of Appellate Procedure have 
abolished appeals on questions of law and fact, under Rule 2, although the statutes 
continue to refer to such appeals. Such appeals are no longer permitted, however, 
by virtue of the court rules. 
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Original jurisdiction set forth in the Constitution deals primarily with the 

extraordinary writs, as noted, but what is probably the most puzzling aspect of 
original jurisdiction is the provision of Section 3(B) (1) (f), which states that 
courts of appeals have such jurisdiction 11 /i/n any cause on revie\'1 as may be neces
sary to its complete determination." This apparently grants to the courts the power 
to consider some aspects of a case wnich is otherwise before them and on which they 
feel it is necessary for them to rule in order to resolve a matter completely. This 
is a power that is outside of other grants of jurisdiction to the courts, its thrust 
being that if a matter is before a court of appeals, the court can, by extending the 
scope of its review "have done" with the case, to save the trouble of sending the 
case back to the trial court, he said. This grant of jurisdiction is new in that no 
such power existed prior to the Modern Courts Amendment. 

There are almost no reported cases dealing with this jurisdictional grant. One, 
a Supreme Court case, Baxter v. Baxter, 37 Ohio St. 2nd 168, may be of interest be
cause of its comment on the provision, he said. 

}~. Evans indicated that the report includes a short section dealing with organ
ization and operation of the courts, and an appendix, supplying information about 
each district court of appeals. This includes information, substantially up to date, 
on the number of cases pending, an indication of the size of the districts, and the 
number of judges. 

A short section on the judges discusses not only their number and their compen
sation but also their election and the tenure of present judges. Compensation of 
such judges has recently been increased to $37,000 from $23,000, in the same legis
lation that increased the salaries of other judges, he noted. 

The financing of the courts of appeals is also discussed, as well as administra
tive structure, he said. l~ith respect to administrative structure, judges of the 
courts of appeals have expressed concerns over the definition of which persons are 
their employees, what the judges' statutory authority is to appoint employees, and 
by whom the employees are compensated, ~rr. Evans said. To be more specific, em
ployees, by statute, must either be "constables" or Ilofficial shorthand reporters,1l 
the latter being paid from state funds and the former being paid from county funds. 
As a result, some employees have to be called Ilofficial shorthand reporters," be 
they stenographers or receptionists, and are paid by the state, whereas other employees, 
such as constables, who serve the functions of bailiffs and assignment commissioners, 
are paid by the county. Alth0ugh this matter may not comprise a constitutional prob
lem, it is a matter of court reform in that it seems logical that all employees of 
these state courts should be compensated by the state, he said. He concluded that 
he doubted that such a matter should be included in the Constitution, however. 

At this point Mr. Skipton invited all visitors to feel free to join the discus
sion and sit at the table with the committee and its staff. He asked persons in the 
room to identify themselves for the record, and invited questions •. 

Mr. Guggenheim said that he felt there would be questions forthcoming when the 
report has been read and digested and the subject gone into a little more deeply. 
Mr. Nemeth pointed out that the subject of the courts.of appeals and of the Supreme 
Court had been put on the agenda of this meeting only as a means of laying the ground
work for discussion at the next meeting and succeeding meetings. The principal pur
pose for today's meeting, he said, was to discuss three models for court unification. 
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Judge Leach - Before we get to that topic, I'd like to make a comment within the 
frame\-1ork of courts of appeals as such. By way of background, if ever we are to 
consider what alternatives there might be with respect to the organizational structure 
, . 3736 • 
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of the eou~tG of appeals, I would add that the structure of most courts of appeals 
in the nation is basically within geographical areas, as in Ohio, with some excep
tions. The principal exception, at least the one which receives the most publicity, 
is to be found in Michigan. 11ichigan had no court of appeals until approximately 
15 years ago. Prior to their institution, appeals went directly from the district 
court to the Supreme Court. lfuen they organized the Court of Appeals, they estab
lished it in Lansing, and all the Court goes out from Lansing within one organiza
tional set-up. Three judges sit on a case, but they go out from this central loca
tion. Basically, the judges are elected by district but don't necessarily sit 
within the same district from which they are elected. Panels vary from day to day and 
from case to case, as opposed to the situation in Ohio where, independently of an 
assignment, we have three judges of the court of appeals--the same three--sitting in 
all cases. Essentially, Michigan has a court which is a mixture--in the elective 
process it is controlled by district, but in the assignment process it is controlled 
by a master plan. This involves going out from one location and entails a large 
staff of law clerks and referees and others, each with an office in Lansing as well 
as an office in his home community. The budget of the system is terrific. I mention 
this to call to your attention that this system is the great departure from the 
basic concept of other courts of appeals. It is being highly praised by its chief 
judge at various judicial seminars about the country. 

Mr. Skipton - You speak of referees and others--I would think that these would be 
part of a trial court, not a court of appeals. 

Judge Leach - Well, they are not referees as such--they are called commissioners, I 
believe. These are basically law clerks who remain and make a career out of their 
position. They even have "model opinions ll in which the law clerks or commissioners 
are to capsulize the facts. The point has been made that the chief judge was not 
elected for his knowledge of English grammar but for the administration of the court 
and the development of its rules. This is somewhat at odds with the idea in other 
states, where the concept is that the court is vitally concerned with the fine bits 
of English grammar, and what they are going to mean in some succeeding case. 

Asked if he recommended such a system Judge Lea~h continued: 

Judge Leach - No, but I see the benefit in sending people out by some central assign
ment. You do in this way eliminate the situation where one court of appeals is 
overloaded while another court of appeals may have nothing to do, which is true in 
Ohio today. At least the Michigan system has the advantage of being centrally 
integrated. 

Mr. Nemeth - Did I understand that in Michigan the panels go out from Lansing re
gardless of where they were elected? In other words, is it possible to have three 
strangers sitting on the court of appeals in your county. that is, judges whom you 
did not elect? 

Judge Leach - Yes. There is one integrated Court of Appeals,although I'm not sure 
of the number of judges. Three sit on a panel, and all are assigned out by the 
Chief Judge from Lansing. The panels are rotated more or less, and the individual 
three judges who sit on a case in a particular district are not necessarily persons 
who live in that district. 

General discussion followed about the election of courts of appeals judge~ at 
large. It was pointed out that in Illinois the Supreme Court is elected by districts 

3737 



•
 
4. 

hut sits as a unit. Judge Leach reiterated that many states do not have courts of 
, and in Texas, he noted, there is a whole separate court structure for civil 

cases and for criminal cases. 

Mr. Skipton· The question is, how well are courts of appeals serving the needs of 
the state as they are presently constituted? What form should appellate courts 
have in order to accomplish that goal? This paper, I assume, gives us some back
ground to decide that question. 

Mr. Evans - I don't believe that it suggests any changes, but, hopefully, it does 
give the background. And I would point out again what the courts have done on their 
own to affect their operation--such as to eliminate appeals on questions of law and 
fact by rule. I think this move was made in order that the courts would better 
serve the public. 

Judge Leach· Parenthetically, that was done by the Supreme Court, not by the courts 
of appeals themselves, although the judges of the courts of appeals were quite 
active in the deliberations of the Supreme Court. 

Mr. Skipton - Are there courts of appeals having caseload difficulties, 

Mr. Evans - Caseloads per district vary a great deal, but except for three, all 
the courts of appeals districts have the same number of judges. There is thus 
quite a variance in number of cases pending per judge. It's not strictly accurate 
to break it down to number of cases per judge, but that seems a legitimate way to 
get a feel for the differences. 

Mr. Skipton - Do we have much circuit riding from district to district? 

Judge Radcliff - Yes, there is a great deal of it. He have retired court of appeals 
judges who are willing to come back to serve, and most judges are perfectly willing 
to help. 

Mr. Skipton - This is statutory and not a constitutional problem:-

Mr. Guggenheim asked whether there has been serious criticism of the Ohio 
courts of appeals. Both Judge Radcliff and Judge Leach agreed that there had 
not been. 

Mr. Skipton - This is what I was getting at. We're really talking about the number 
of judges per number of cases, plus flexibility in assignment, so that the work
loads per judge even out. 

Judge Radcliff - There are a great many trial judges who are disposing of 1,000 
cases a year. And when you think of that, and then look at a municipal court, 
which handles, if you count traffic, 5,000 cases a year, then you become aware of 
the problem. The court of appeals judge, as Judge Leach has pointed out, has the 
duty to see that his decision is in good, clear English language so that it sets 
a precedent that will dispose of and control similar cases over and over again. 
The very nature of his work 'is more demanding, and more time consuming. 

Mr. Skipton - At some point I'd like to get into that point more deeply. How ne
cessary are some of the opinions? Could they be less lengthy? The problem, of 
course, is the necessity to document all statements. 
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Judge Leach pointed out that preC~S10n in the language is essential because 
of the use of opinions later and the dangers of quoting from opinions out of context.

• Mr. Skipton then invited further comments from visitors. Mr. Whaling pointed 
out that he felt it should be emphasized that in Ohio there is an absolute right of 
appeal to the courts of appeals. In Michigan, on the other hand, the right is not 
absolute, and the Court itself filters out those cases which it feels are most fitting 
for appeal. The Court there has two ways of controlling caseload--through limits on 

4t	 the taking of cases and through the flexible means of disposing of them. The right 
to limit cases on appeal there is similar to that possessed by the Ohio Supreme 
Court. {'Thereas Ohio has 38 judges for 11 million people, Michigan has either 12 or 13 
appellate judges for about 2 million f~1er people, so it would appear that they handle 
approximately half as many cases, he said. 

• 

• Further appeal to the Supreme Court in Ohio is discretionary, noted Judge 
Radcliff, except in constitutional cases. Most states, he said, have only the trial 
and an appeal, which is not as of right but only discretionary, to the Supreme Court. 
Some states have, as does New York, an appellate branch of the trial court. In Ohio 
originally, when the first district court was created, the appeal was one to a court 
made up of the trial judges, Judge Radcliff said. 

}~. Skipton asked if anyone present wished to speak to the need for change in 
the courts of appeals in Ohio. He was trying to determine, he said, whether the right 
to appeal is an issue or not. 

• 
~~. Nemeth asked Judge Leach, Mr. l<Thaling and Judge Radcliff, jointly, whether 

or not, from their points of view, there are any sections in the Ohio Constitution 
now which	 should be modified so as to improve the efficiency of the courts of appeals. 
Is the present constitutional structure sufficient? Outside of the problem noted by 
Mr. Evans	 that the courts are without authority to hire all the kinds of employees 
for which	 they might have need, are there other matters that should be brought to 

• the attention of this committee while it is studying appellate court structure, he 
asked. 

Judge Radcliff - I think the state should bear the entire cost of our judicial system 
and ultimately include the trial courts. The burden should be removed from the 
counties. This is a change that has to come some time--I don't know how far down the 

• road it may be. As far as organizational structure now, it is sound. There is a 
court of appeals for every county in the state. The clerk of courts is the clerk of 
the common pleas court and he is also the clerk of the court of appeals. The only 
problem is the spread of the economic burden. But it only causes trouble in b10 or 
three places. County commissioners buck once in a while on the matter of salaries 
to be paid to court employees, but that is a minor matter and it is statutory. It 

• should not be handled by the Constitution. The Constitution should in no case provide 
more than the proviRion that the entire cost of the judicial system shall be borne 
by the state~ . 

• 
Judge Radcliff was then asked if having the clerks in the counties will become 

a problem as courts may increase the use of new Revised Code Section 2501.181 which 
allows the courts to name one county as the principal seat, and absolves other 
counties from the responsibility of maintaining physical quarters for the court of 
appeals. 

Judge Radcliff - There may be problems eventually. As in the implementation of Issue 
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3, should a district court system be instituted instead of a court of common pleas 
in each county, problems can be expected to evolve. But clearly, they can be solved 
by statutory means. 

Judge Leach - I have one further comment. I think that there is a problem in the 
administrative sense in that the papers in a given case in a multi-county court of 
appeals are filed in a particular county and may never reach the judges of the court 
of appeals until they "arrive" at that county pursuant to an assignment which they 
have arranged six or seven months before by a schedule filed with the Secretary of 
State. 1 think that there ought to be a rule of superintendence from the Supreme 
Court, requiring the courts of appeals to have read the briefs and papers in advance 
of argument. 

There was discussion on the difficulty of enforcing such rules. Judge Leach 
felt that there would be compliance if made the subject of rule. 

Mr. Nemeth stated that, at this point, he had planned to talk briefly about 
the internal organization of Supreme Court as provided in the Constitution and also 
a little about its rule-making powers, which solidified the Court's hold on the 
whole judicial system. However, considering the hour, he said, it was perhaps more 
appropriate to defer discussion of the Supreme Court until a later meeting, and to 
go on now to a discussion of the models of proposed trial courts structures for Ohio. 

Mr. Skipton then asked ~~s. Hunter to discuss proposed trial court structure 
"A", dated January 3, 1974. 

Mrs. Hunter - {-fuat we have for you are three models that try to focus upon some of 
the subjects that we have discussed in connection with the operation of trial courts. 
One model, labeled "A", is based upon the ABA's Standards Relating to Court Organ
ization. The other two are based on the judicial articles of b~o other states. The 
idea of preparing these models was not so much to recommend any constitutional or 
statutory changes but rather to set out some concepts that the committee can either 
endorse in principle or reject altogether. On concepts endorsed in principle, the 
next step is to go about implementing the ideals endorsed, and perhaps to make pro
posals for that purpose to the legislature. 

Model "A" perhaps goes fUrthest in its pattern for revising" the trial court 
structure in Ohio. It is based upon the establishment of a common pleas district 
court. The district in large counties would probably be a one-county district; in 
other areas of the state the district would be comprised of two or more counties, as 
established by law. The territory of the district would be defined by law. All 
present lower courts (specifically, municipal and county) would be absorbed into 
this district court. 

ffuat is also envisioned here is the creation of functional divisions of the 
district court. We already have probate divisions established by Constitution, 
unless otherwise prescribed by law. The other division could be designated as the 
"general" division. Rather than to advocate the establishment of a number of spe
cific divisions by law, what this model does is to say, let's create a general di 
vision and a probate division and have the departmental breakdown in the general 
division be discretionary with the court, so that it eould vary from district to 
district. This would make subject matter break-down as flexible as possible. 
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PaRe , c~ this proposal shows, for example, the possible kind of break-do~~
 

that one m1ght find in a large county such as CUyAhoga--envisioned as a one-county
 
district. Here, there might be three divisions--not every district court would
 
require the same delineation of divisions. What is suggested here are: general
 
division, probate division, and municipal division, with the latter broken down
 
geogrpphically. Certain subject-matter departmentalization is suggested under each
 
division, as shown.
 

An alternative is described in the second paragraph on page 2, under which 
the subject-matter divisions would be created by law. This alternative is not one 
that is favored under the Standards of the ABA Commission, because it is less flexible. 
The Standards endorse a flexible system because it is easier to change to meet new 
needs as they arise. 

ffuat is attempted here, for the convenience of the committee, in taking a
 
position on ~ of the various aspects of the total package in Model "A", is to
 
divide it into sections, designated by Roman numerals, and titles, the first oi

which begins on page 2 and is captioned liThe District Court." The general goals
 
under such a proposal are: (1) that the General Assembly should provide by law that
 
the basic trial court be created on a district basis, called the common pleas dis

trict court; and (2) that common pleas districts should be created by law, containing
 
one or more counties, but not crossing county lines. These principles are in ac

cordance with the amendments adopted with the passage of Issue 3 last November. The
 
number of judges would depend upon counties within the district, because of the con

stitutional requirement that ~ach county have one resident judge. Criteria that
 
might be suggested to the legislature in its delineation of districts would include
 
such factors as population, caseload, area, number of lawyers, availability of
 
transportation facilities, as well as any special local problems.
 

Under "Comment" is the summarized rationale for the creation of districts in
 
this matter.
 

The second topic discussed here is the establishment of divisions of the 
. common pleas district court. Generally, the Standards and most modern authorities in 
judicial reform discourage the establishment of subject-matter divisions by statute 
and favor a system whereby subject-matter division is a matter of judicial discretion. 
The discussion on page 4, under the heading "Divisions", suggests functional alter
natives, and reiterates the point that not all districts would be expected to require 
the same functional divisions. In larger counties there would be a special division 
that would exercise the jurisdiction of replaced municipal and county courts--called 
the municipal diVision or bearing another name descriptive of limited jurisdiction. 
What is stressed here is that, sticking \'lith the use of the term "general division," 
one could still endorse departmental (subject-matter) breakdowns by the court itself, 
possibly through an administrative judge. 

Topic III, "Jurisdiction, II assumes that all district courts would have the 
same jurisdiction, and lists the reasoning that has accompanied such recommendations 
in the past. Here again, the committee could decide that as a general goal all dis
trict courts, regardless of how they are subdivided departmentally, should have the 
same jurisdiction. Judges should be mobile, and there should be free rotation to 
meet the need as it varies in a particular district. There is a notation that mo
bility of judges within the district may present problems because of the constitutional 
requirement of election to divisions. It must be pointed out, however, that th~ 

Constitution does not require that the judge serve exclusively in the district from 
which elected. 
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Under T.:>pic IV, "Judicial lla.npoHer) II is the question of whether or not the 
committee decides to recolUl'lcnd the absorpti.on of the municipal and county courts 
into the common pleas district cour-ts. 'i'hcre are two possibilities here-simply 
making minor court judges judges of the new district court, or designating them 
as deputy judges or some other kind of judicial officers. The committee could 
discuss "hat 'oJould be involved in either procedure and make a recommend,ation on 
this point to the legislature. Advanta~es of a single class of judges are here 
stressed, in accordance with ABA Standards. 

Topic V, "Adl;!inistration," discusses administration of the court system. Ohio 
has, by virtue of the 110c.1e1.'n Courts Akendmcnt, as implemented in Section 5 of Ar
ticle IV, a system whereby the Supreme Court has centralized authority over all 
courts of the state. It has been noted that the Court has had ereat difficulty 
in developing rules applicable to the minor courts. Perhaps the committee may 
feel that a recommendation in this area "lOuld be helpful to. the courts--one made 
to the legislature that could facilitate the development of rules of superintendence 
applicable to all courts. 

Topic VI, "Financing, II involves connnittee determination on the question of 
whether it chooses to endorse the idea of having the state absorb the costs of 
operating all the courts of the state. If the minor courts are ab~orbed under a 
unified system, it makes even more senue for the state to assume the costs of 
operation. 

These are, as I say, points for discussion. Hopefully, the committee can ar
rive at,a decision on each, and worry about how it is to be implemented later. 

}~. Nemeth asked Mrs. Hunter whether she would summarize the constitutional 
changes that would be required to implement the model described. She indicated 
that she had not given separate consideration to this question, but would do so 
for the subsequent meeting. ~~. Skipton asked if the ABA Standards propose that 
structures such as this be incorporated into constitutions. Mrs. Hunter said that 
she believed the Standards describe an ideal system, with as little as possible 
solidified in the constitution. 

-
Mr. Nemeth indicated that the other two models for discussion are based on the 

1972 Florida Judicial Article and the 1970 Illinois Judicial Article. The dis
tinguishing features of these two systems, he said, are that in Florida there is a 
four-tiered system(Supreme Court, district courts of appeals, circuit courts and 
county courts)and the Constitution prohibits the creation of additional courts, so 
that minor courts cannot proliferate as a result of a constitutional prohibition. 

In Illinois, the system is a three-tiered structure in which all pre-existing 
minor courts were absorbed into the g~neral trial court in two stages, beginning 
with a constitutional amendment in 1964 and culminating with a refinement of the 
1964 amendment in the Constitution of 1970. 

Hr. Nemeth said that the approach of models "B" and "C" is somewhat different 
from that of Nadel "A". These structures are not as detailed as in Hodel "A". "A" 
takes an "horizontal 100k,1I . "B" and "C" more of a"vertical look," havi.ng to 
do with the chain of command from supreme court on down, for administrative purposes. 

• 

• 

• 

• 
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• 
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lit. Skipton - I do not see the value of pursuing details at this point, but I do 
believe we did set forth some questions that should be the basis of discussion next 
time. It 'oJould be helpful if the summary would pinpoint some of these questions to 
help get discussion started at the next meeting. The Commission's next meeting is 
February 10, a holiday. Although there may be another meeting scheduled be[o~e 
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that, I do believe that we can assume that this committee will also meet on that 
date in the morning. 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
february 7. 1974 

Summary 

A ..eting of the Judiciary Commtttee "las held at 1 :00 p.m. on Thursday t Febru
ary 7, 1974. 

he.ent were Ur. l-fontgomety, Dr. Cunningham, Mr. Guggenheim, Nr. Skipton, Hr. 
Norris and Committee Special Consultant Judge Leach. Also present from the staff 
were Julius Nemeth, Craig Ev~n. and Sally Hunter; participating guests were ~~. 

Coit Gilbert, Judge HilHam Rac:1eliff, and Mrs. Liz Br~mell. 

The meeting opened with a review of what aad happened at the last meeting, 
given by Hr. Nemeth. 

l~. Nemeth - Because of weather conditions at the last meeting attendance was not 
very bigh. Mr. Skipton chaired. The principal item of discussion was a model for 
court structure based on the ABA standards. (The model was dated January 3, 1974). 
A -..orAbdum on the courts of appeals was distributed and summarized by Mr. Evans. 
Another memorandum, distributed but not discussed, was one dealing with provisions 
in the Coultitution concernins the Supreme Court. Because of the attendance problem, 
Mr. Skipton suggested that the staff develop a series of questions t:lat had arisen 
as a re.ult of the discussion about the three models of court structure--one based 
on AlA standards, one based on the Illinois system, and one based on the Florida 
law. It val hoped that these questions would serve as the basis of the start of 
discussion today. The lilt of questions for this purpose is dated Ja~uary 24, 1974. 

Mr. WOntgomery - This will serve as the basis of our discussion. We are trying to 
come to grips with the trial court structure pefore turning to appellate courts and 
administrative matters. lIe would like to get consensus at ~his meeting on some 
of the br?ader principles. For that reason, we will go through the qUestions one 
by one: 

;
General 

~

Organization: a. Should all trial courts be unified in~o a single,
trial court? l~at this means in essence is should there be a three-tier, not a 
four-tiered system? Single trial court structure is in accord with ADA standards 
and 11 what Illinois has. Florida has a four-tiered system. t~at ar~ the feelings 
of member. On this question? 

Mr. Guggenheim - I wal very impressed by the Illinois system and what we hear about 
it. 

Dr. Cunningham - I think that a sinzle trial court is the approach to take and it 
should be along the lines of the Illinois system. 

It was agreed that such a court would have civil, criminal and equity juris
diction. 

Judge Leach - I'm torn be~~een a lot of things. ~q thoughts are not completely 
crystallized on the matter. I think inherent in the whole approach is the matter 
of financing. If the state financed the entire court system, I think that the 
single trial court would work. As long as you have laws whereby cities and counties 
finance and get receipts back from court operations--as a p~actical matter it be
comes almost impossible to have a true single trial court system. And my thoughts 
a180 divide a little, although not too much, predicated upon history in Ohio. With 
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the exception of Cuyahoga county (customarily up there they use the probate court 
to try appropriation cases)--in most counties basically the probate court is the 
juvenile judge--and without exception that part of probate which is truly probate 
is almost administrative rather than judicial. I think that this had something to 
do with the giving up by the Dar in the 196C amendment of bringing in the probate 
courts as part of the common pleas but retaining some separate identity. ~'1hat was 
retained was the part of the law that allows the probate judge to be his own clerk 
of courts, and such other special provisions. All in all, weighing the pros and 
cons, if the state of Ohio financed the whole deal I think that a sin3le trial court 
would be ideal. Absent that, I think that it is difficult to contemplate. 

}~. rwntgomery - Isn't state financing implicit in the state unified court system? 

Judge Leach - Even in Illinois, I don't thinl~ that the court system is completely 
state financed. 

It was agreed, hOl1ever, that complete financing is the ideal, and that the 
state of Illinois is working towards that goal. 

}~s. Hunter - The cities in Illinois retain the fines from violations of ordinances, 
and the cities also provide court facilities. 

1~. iwntgomery - Does anyone care to be heard on this subject? 

Judge Leach - I'd like to he~r from Judge Radcliff. He has been on the court of 
appeals, administrative assistant to the Supreme Court, he has sat on the Supreme 
Court--he should have ideas on this proposal. 

Judge Radcliff - 111 thinkin~ parallels yours. Ultimately you must remember that to 
a city and to a county, the municipal court is a source of revenue and it has nothing 
to do with the administration of justice. But it is a vital revenue source. As 
long as the city council and the board of county commissioners look on that municipal 
court as a source of revenue that is bad. Ultimately, the state will have to bear 
the entire cost. That includes staff and the bricl:s and mortar for courtrooms, pro
bation departments, jails--all of it--and the city is going to have to find another 
source of revenue. But of course, cities will also be spared a terrific amount of 
cost, in the maintenance of both the municipal and common pleas court. But I agree 
wholeheartedly that until we have state financing we cannot have a unified court 
system. 

}~. ~IDntgomery suggested that the committee make recommendations for the ideal 
system, regardless of whether less would have to be accepted. 

Judge Radcliff - There is less and less resistance all the time to the idea of the 
state's taking over the financial burden. 

y~. l-wntgomery concluded the discussion on this particular aspect of the meet
ing oy announcing that there appeared to be a general consensus in favor of aiming 
toward court unification, and he stated further that absent members would be polled 
by mail on this point. At this point, he stated, there appears to be consensus in 
favor of a one-tiered trial court structure. He continued: 

1-~. llontgomery - On to point TI, then, Should there be a four-tiered system with a 
court of general jurisdiction (common pleas--county or district) plus one court of 
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ltmlt.d jurisdiction?', 1 think that we have answered this question in the negative. 
H. lha11 move on to point C. Ills reorganization of the present trial court structure
 
n.c••••r, to .chieve a simplified, flexible court syatem characterized further by
 
coaoeatratlon of jucUcial power and responsibility?" ' 1 think the answer is obvious,
 
1ln't it? It is nece••ary. Point D: "Should the structure of the state's judicial
 
s,.tem b. left to legialative implementation, frozen into constitutional provision,
 
or left to the judiciary itself to implement through rule-making powers?" Hhat we
 
are talkiaa about here il ahould·th. structure be conltitutional, legislative or
 
made by court rule?
 

I
 
Hr. N4lIIeth - This allo presumably covers the question of who creates divisions.
 

Hre. Hunter - The question 18 very general. 

1~. Montaomery • Aren't the three models that we are looking at pretty consistent 
on which branch of Boverument performs these functions? Structure is for the most 
part constitution, 1s it not? Jurisdiction is legislative. 

Judg. Leach - It may depend upon what you mean by i1structure." How 1m1ch detail this 
encompa•••s, for example. 

~~. Nemeth - In the overall scheme structure is constitutional. However, it is 
po••ible to leave an out in a constitutional provision--for example, tQ do what 
Illinois hal done by creating a supreme court, court of appeals and a single trial 
court and just as.ume that no other courts will be created. o~ what could be done 
i. to do what Florida has done to create 8 four-tiered structure and forbid the 
legielature to create other courts. Or we could retain what we have done in Ohio-
to d.sigaate the three levels of courts that we want in the Constitution and permit 
thelegi.lature to create other courts. These other courts are, of course, statutory 
courts, aa distinguished from constitutional courts. 

Hr. }Sontaomery - Ue almost have to 1imit the pot-1er to create more trib\Jnals, don't 
t-Je? 

I 
~~s. Hunter - Either that or say simply that the judicial power is ves~ed in a su
preme court, courts of appeals, and courts of common pleas. 

Judge Radcliff - That could be accomplished by removing the language from Section 1 
Itancl such other courts inferior to the supreme court as may from time t'o time be 
cr.ted by law." 

Dr. Cunningham noted that the United States Constitution is even more sim
plified in its designation of judicial power. He would leave more to statute on the 
matter of structure. The possibility of remoVing the courts of appeals and common 
plea. a. constitutional courts was generally discussed. 

t~. l~ntgomery - 1 think that the Constitution is going to have to address itself to 
the subject of districts, h~lever. We do this in other parts of the Constitution-
in the creetion of counties, etc. 1 think that we must say that a trial court district 
can be one or more counties. (It was agreed that this is the substance of Issue 3.) 

Dr. Cunningham made the point that this could be done by the legislature, 
when and if they create courts of that structure. He would again leave more of this 
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to legislative determination to name and designate, structurally artd jurisdictionally. 

l~. Montgomery· Are you saying that the Constitution should not freeze court struc
ture? 

Dr. Cunningham - Court designations need not be specified in the document. Any more 
than the United States Constitution has anything to do with the setting up the fed
eral district court. 

l~. ~wntgomery - Can Congress create more tiers? 

Judge Leach - Under the federal Constitution, yes. 

l.ir. Nemeth - There is a proposal now to put one more court between the courts of 
appeals and the Supreme Court, which would not necessitate change of the federal 
constitution inasmuch as it prOVides only for the Supreme Court. 

Judge Leach - In the whole area of administrative appeals, there have been proposals 
for an administrative court of appeals. There has been some agitation along that 
line. As the taxation structure of Ohio grows more complex there has been some call 
for a tax court. 

There was general discussion about court fracmentation. Judge Radcliff cited 
H. B. 000, that Hould create a court of claims. lIe expressed the view that such 
proposals lead to the horrible mess that you have l-dth many courts. This idea of 
a court of claims can be criticized--if the state l1ants to waive its immunity, it 
should waive it and treat a claimant against the state like any other litigant and 
let him go into the established courts with his case. He said that he felt such 
legislction creates a nel'l t1mons ter.;1 

There was general discussion about the prov~s~ons of H. B. noo. Judge Radcliff 
said., that the best way is to create the three constitutional courts and not give 
anyone the power to create any more than that. Detailed structure could be provided 
by the legislature, but within the framework of the three-tiered unified court 
structure. 

ike lwntgomery - I agree with that thesis. 

There was some general discussion of the Florida type provision whereby the 
legislature is prohibited from creating more courts, but there was general dissatis
faction with such a provision. Silence was preferred to a prohibition 'upon the 
legislature. Mr. }~ntgomery pointed out that the system under discussion assumed 
much administrative authority on the part of the Supreme Court of the state, and that 
this is a matter that the committee would get into more deeply at a later point. 
He asked for further discussion upon the matter of how much should be frozen in the 
Constitution on the matter of court structure. Do we leave this open and let the 
legislature create more courts at will, or do we say that this is the ''lay that it 
is going to be? 

1-k. Skipton .. The way the courts are used you had better freeze some of it. 

~~. Guggenheim - There is the choice of following the federal model--to say simply 
that there shall be a supreme court and such other courts as may be established by law-
or to specify but limit to a three court structure, supreme, appellate, and general 
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trial. It was generally agreed that what had been reached so far was consensus on 
an ide.I--to have a.three-t1ered system with one trial court of general jurisdiction-
leaving implementation and detail to further discussion or legislative discretion• 
•~. Gug8emheim tended to favor sticking with the principle of a three-ttered system
 
for the present. He would still recognize the right of the legislature to create
 
other court. if they were needed, however. It was agreed that flexibility should
 
not be sacrificed. Cuyahoga county was cited as an example of the need for creating
 
structure according to specific needs. Mr. Guggenhetm reiterated thst he would not
 
like to forecloss the possibility of cresting courts a8 needed.
 

l~. Skipton - I suspect that what we are getting at here is something that bothers 
me. lfe throw burdens upon the courts that I wonder l'lhether they should be there. 
~fuen 1 read the statistics in the newspaper that such a high percentage of court 
cases are l£!!~ic or jnt9~!~tion cases--do we really need a $30,000 to $50,000 a 
year judge to handle such mattero? 

Dr. Cunningham - What you are saying is that such things should be han4led adminis
tratively. 

Judge Leach - In the Constitution, you could say either that it is or it isn't to 
ho handled by the courts. 

Mr. Skipton - We are talking about form and structure and I think that we should 
give consideration to the matter of what jobs are to be done by the co~rts. 

Dr. Cunningham· Dut someone held on adjudication of insanity or drunk~nness--if he 
wants out on a writ of habeas corpus, someone in a position of responsibility must 
hear the matter. And you cannot define this matter in the Constitution. You can say 
what his rights are and it is for the legislature to determine who has jurisdiction 
to determine the matter of his rights in a proper case. But as to whether or not 
he has to have custodial care or be under no restraint whatsoever is another possi
bility. 

t~. Montgomery - Aren't we getting into the matter of jurisdiction? Certainly this 
18 not a subject for constitutional amendment in any of the models we have studied, 
is it? 

~~. Skipton - But I am introducing the question that the legislature should take a 
close look at some of these areas. Because I have been reading all of these court 
statistics and I am flabbergasted at how much time, money and talent is wasted on' 
such matters. I think that it is a travesty on our resources in this country if we 
spend 80 much time on some of these matters. And I believe that if we· want to do 
s01D8thing worth,.,hile, lie should start looking at hOl'l this system works in handling. 
matters of a certain nature. 

Judee Radcliff - At the present time the solution is right on the statute books. 
They can be heard and in most cases these matters are heard by referees. No judge 
time is involved. In drunkenness and traffic situations. You don't have to change 
the jurisdictional aspect of the structure of the court. 

l~. ~~ntgomery - This leads us to another matter--as a constitutional matter do we 
favor magistrates and referees and other para-legal assistance? Associate judges, 
for example? 
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Hr. Sldpton - I think that this is ~lhat I am trying to introduce here. He may be 
able to agree readily on structural matters in an ideal sense, but the important thing 
is how is this to world Hhat happens to the poor citizen who gets caught up in this 
system? 

l1r. tIDntgomery - I believe, however, that we have pretty much of a consensus here 
today that there should be three constitutional courts. Further, that we should not 
prohibit the creation of additional courts. But that we should not have a permissive 
statement in the constitution to authorize the creation of additional courts. Tenta
tively, we will accept this proposition. Moving on to E: "Should the proliferation 
of additional courts be prevented by prohibiting the legislature from es~ablishing 

courts other than the courts established in the Constitution?;; I think we answered 
that one. Let us move on to the second item--District Courts. lIShould the trial 
court of general jurisdiction be created on a district rather than a county basis?lI 
t'fuat is the pleasure of the membership on this point? 

It was acknowledged that the Constitution was just amended to allow the legis
lature to create district courts. Issue 3 so provided. lir. Montgomery stated that 
he felt that the people had just spoken in favor of allowing the creation of district 
courts. But, he asked, do we think that this is a big mistake? It was also agreed 
that under the new constitutional provision a district must encompass a 'total county 
or more than one county--but the division must be made along county lines. A county 
and a half cannot constitute a district, said Judge Leach. ~k. Montgomery asked for 
clarification about the question. }~. Nemeth said that he feels the basic question 
is ~1hether or not the Constitution ought to say that supposing we have a district 
court system that the districts must be created along county lines as boundaries? 
Should this provision bG silent on the matter or should it permit the General Assem
bly to change the makeup of districts. This could be accomplished, he noted, by 
leaVing the provision that districts be created along county lines but adding the 
proviso :'unless otherwise provided by law. 11 He acknowledged that such a solution 
may be "begging the question." Dut he also suggested that such a change would give 
fle,dbility that is not currently present. 

The current provision l'laS read: "Two or more counties may be combilned into 
districts having one or more judges resident in the district and serving the common 
pleas courts of all counties in the district, as may be provided by law." (Amended 
Section 4 of Article IV.) It was agreed that counties are implicit in the new lan
guage. Hr. Hontgomery asked "Do we think that this provision should be different?1l 

Dr. Cunningham - I would say that given the present system of counties and the dis
tribution of population that l'le nOH have that there is no need to raise the question 
now, given the present structure of the 83 counties we no~'1 have. 

iks. Brownell brought up the point of the Governor's proposal for 4istricts for 
other bases and asked whether this would affect the committee's feelings on the matter 
before it. It was pointed out that contemplated and proposed districts are to be 
made up of counties. Splitting along county lines was aclmowledged as an unpopular 
suggestion. Although it was acknowledged that counties might some time have to be 
split under the "one man one vote" rule the idea is not popular. 

r~. Skipton - All of this gets back to the matter of whether or not we have state 
financing of the courts. If we do, the workload problems are easily handled. 

lIr. Montgomery stated that he felt that there was committee consensus to stick 
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with the present constitutional provisions with respect to having districts based 
upon county lines. The next question, therefore, is: ;iUhat branch of gpvernment 
should determine the g,ographic descriptions of the district court-- the supreme 
court (.s in the ABA ju4icial article) or the legislature <as in the Ohio Constitu
tion and the provisions of the National Hunicipal League Hodel Constituf/:ion)'?" 

Mr. lfeIIIeth • There is a subsidiary question here, and that is even if tpe pOlfer 
remain. with the legislature (a8 under the present section 4) whether the Supreme 
Court .bould be siven a formally recognized advisory role in the creation and aboli 
tion of districts, and the creation and abolition of judgeships. The Florida provi
sion 11 a model on thb point. 

~~. rkmtgomery - Let's talk about the basic question first. ffuo should have the 
final authority? 1'1. can then get to the optional matter of advisory alisistance.• 
The present Constitution says that the legislature has this authority. . Does anyone 
favor change? 

~~. Guggenheim states that he could not envision a change that would not in
volve too much detail for a constitutional provision. Dr. Cunningham discussed the 
theory of representative government and suggested that under this theo~y the p~~er 

should be posited with the legislature. ~~. 1bntgomery concluded the 4iscussion by 
saying that he understood the apparent consensus to be to leave it to the legisla
ture to make the final decision. 1~. Guggenheim acltnowledged that the whole thing 
could work more smoothly if handled by the Supreme Court but had doubt.. The sub
sidiary question of an advisory role for the court was next discussed. Both Florida 
and Pennaylvania constitution.. :give the supreme courts of those states an advisory 
role in tbe creation of di8tricts, said 11r. Nemeth. The Florida provi,ion is lengthy 
and 1~. Nemeth called attention to the model court structure based upon the Florida 
plan. It 18 deslgnated Mo4el B. 

in 
~~. Nemeth - The Florida Constitution,/Article 5, Section 9 provides that the Supreme 
Court shall establish uniform criteria for the need for additional judges and also 
for redefining court districts and imposes a positive duty on the court to certify 
its findings to the general assembly and imposes a positive duty on the general as
sembly to act upon the recommendation of the court. It also provides that if the 
Supreme Court fails to make findings, as provided, the legislature may, by concurrent 
resolution, request the court to certify its findings. In that case, ~f the general 
assembly finds that a need exists, it can by a 2/3 vote of the membership of both 
houses increase or decrease the number of judges or change the districts. But other
wise the recommendation of the supreme court becomes controlling. There is an inter
play of forces here. The ultimate decision still rests with the general ass~~ly, 

but the supreme court is given a voice and probably a ~eater one under this prOVi
sion than under any other state constitution. The Pennsylvania provision, which I 
do Dot have with me, simply provides that the number of judgeships and the judicial 
districts shall not be changed by the legislature except with the advice and consent 
of the supreme court. 

There was discussion about the advantage of haVing the supreme court, with its 
expanded administrative authority, having authority in this area. As an administra
tive vi~f the idea met with favor, although Hr. Guggenheim stated that he felt that 
the provision. read might be guilty of putting too much detail in the Constitution. 
l~. lkn1tgomery asked for committee vi~~s on whether this should be subject of statute 
or whether the committee should make a recommendation on the subject to the general 
as.embly. l~. Montgomery seid that he felt that the Pennsylvania system posits a 

3750
 

•
 

•
 

•
 

• 

• 

• 

• 

• 

• 

•
 

•
 



•
 

• 

• 

• 

• 

• 

• 

•
 

•
 

•
 

•
 

veto p~1er iri the supreme court and in effect lodges final authority in that body 
rather than in the legislature. l~. Neoeth pointed out that practical politics 
would be involved. Since the legislature has control of the purse strings, these 
matters l'balance out." 

l:~. Sldpton - To me many of these things are subterfuges. It is like salaries in 
the Congress today. 

Judge Leach - I like the Florida concept, but I think that it is overly cumbersome 
in language. It seems to me th~t you could accomplish the same basic purpose by 
some of the language in there but without requiring the legislature if the court 
doesn't act to order the court to act and then if the court doesn't act in 9 months, 
action is taken and so forth. If the court doesn't act, the legislature does. 

Mr. rwntgomery - If we like the idea, couldn't ,~e ask the staff to come up with 
some simplified alternatives giving an advisory role to the supreme court in this 

area? 

~~. Gucnenheim - I am against complex prov~s~ons in the Constitution generally, yet 
I believe that the Supreme Court might be more sensitive to the needs of the whole
 
court system generally. The legislature is not close to the subject. I have trouble
 
with the constitutional lan8Uage, however.
 

Hr. Eontgomery - Hell, if "Ie agree that it is a good idea to give the court an ad

visory role (and apparently we do) let us asl~ the staff to draft several alternatives.
 
Search the rest of the constitutions and see how other states handle this matter.
 
See if "le can't come up "'ith a manner to implement it that simplifies the provision
 
and the statement of the court's role.
 

The next question before us is: "Should the general assembly be empowered 
to create additional courts? Ii The ansuer to that 17e have decided is H no " but 
neither should it be prohibited from doing so. Let us turn to item 3-·Subject 
}~tter Divisions of the Court ,& Jurisdiction. "Should further splintering of the 
court of general jurisdiction be prohibited by removin~ the constitutional require
ment tr1st judges be elected to specific divisions?:1 

It uas agreed that the question wss slightly.biasee:. The question Has ac
knowledred as a leading one. The practical problem of 3etting amendments passed 
by allol'1ing election to divisions was acknoHledged. Hr. Hontgomery asked if at 
this point the committee should recommend change on this score. That is, should we 
be more idealistic if ,~e have that chance, he asked. Issue 3 requires 'election to 
divicions. Divisions do not have to be created under its terms but if they are 
judges must be elected specifically to such divisions. IiI". llontgomery pointed out 
that the current provision is somewhat of a limitation on the flexibility on the use 
of judicial manp0l'1er. lire Gilbert states that he felt that it would be preferable 
to have judges elected to a general division and let the chief justice of the dis
trict rotate judges, according to need, experience, and particular qualifications. 
The Illinois system was cited in this re3ard. 

Judge Leach - Under the Rules of Superintendence the judges are forbidden basically 
to do the very thine that you are advocating by this discussion. Some judges are 
expert in divorce matters and nonexpert in other matters. The rules of superintend
ence declare that every other case must be assigned randomly. 
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}a. Skipton - Are we involved in patronage problems here? Probate, for example? 

It was agreed that this is involved in the question. Hr. Nemeth stated that 
this is the fundamental question underlying the clerks' offices as well. Judge 
Leach opined that we should try to avoid patronage considerations, just as we should 
get away from havinB courts to produce revenue. lire Hontgomery acknowledged that 
l1i~ 1s an area of reform that we should l-'orl~ toward. 

Jude. Leach - Of course, the argument can be made that probate judges a~ a separate 
unit has some legitimacy and that is that as an administrative tribunal, as well as 
a judicial tribunal, the people speal~inB in the name of the court, speaking as an 
alter e30 of the court results in having a person speaking in b~o capacities for 
the court-·that of assigning it as clerk and that of signing papers, thereby acting 
for the court. And therefore, the individuals appointed by':.the clerk of courts, 
81lOther elected official, would not be speaking for the judee, and 1£ you '-Ian ted it 
oth~1ise you would simply be compounding the number of employees. That was the 
ba.ic araument made by the probate courts. And it is true that in a sense the pro
bate court 1s purely an administrative court. l·fuen I acted as probate judge for a 
couple of weeks I rubber stamped ~ny documents every day and before the stamp was 
made I 8pent 6~ hours every day simply signing the docuoents that went through the 
probate court of Franklin county in ~10 days. 

l~. t~ntBomery - t~ell, we have some sentiment for change in the last constitutional 
amendment. Especially in the matter of specific election to divisions. Change of 
this sort might be futile, but should we try? 

Dr. Cunningham - I have been against electing judges to specific courts for years 
80 such a change would be in accord with my philosophy. 

l~. Skipton expressed reservations about having such flexibility that one ~~ould 

have judBes that were not elected within a geographical area. The discussion of 
supreme court shuffling of judges was discussed. 

~~. }bntBomery - There 1s nothing to say that a judge elected from a county or dis
trict must hear the cases that arose in that district. 

Hr. Sldpton • I am not so much concerned about that as that I am very disturbed 
about the caliber of the court and I am very disturbed with the selection mechanism. 
I have much more faith in the elective process than I do in the appointive process. 
I am not concerned about lIanchoring ll judges to a district, but I do have concerns 
about the methods of original selection. I am adamant on this score. 

Mr. rwntgomery - The constitutional amendment just passed requires that a judge be 
elected to a specific division--probate or other--do we want to leave that alone or 
do ue want to provide that they need not be specifically elected to divisions and 
that they could be completely interchangeable in the trial court structure? 

l1r. Skipton - I would vote to make them interchangeable. 

Mr. Gugcenheim - In theory, I agree, but there are undoubtedly problems practically 
speakinG.' 
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1-1r. Hontgomery - He seem to have a consensus on this point, but ''lith reservations. 
Let us move on to 3 b. IICan subject catter departmentalization be achieved without 
constitutional amendment?1I No other model treats this subject in the Constitution, 
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does it? 

11r. Guggenheim - Are we talking about such divisions as juvenile, etc. That is not 
a constitutional matter, is it? 

HI'S. Hunter - mlat I ,,,as trying to r;et at by this question is, could you under the 
present constitutional language have subject matter departments 'lithout calling them 
divisions: 

Judge Leach ~ Certainly. And with all multi-judge courts, especially before the in
dividual assignment system, a judge ~70uld sit on criminal matters for a while, then 
equity for a while, and so forth. In a sense you could call these::divisions. ll 

There have been historical divisions in Ohio--such as juvenile. There would be really 
practical problems in abolishing such a division as probate in this state, and I 
would predict that success against the opponents lobby would be difficult. 

It wss ar;reed that areas of the state have such different problems and such dif
ferent hiotories that it would be practically impossible to impose an identical system 
on all a~eas. There Uas general discussion on the feasibility and advisability of 
eliminatinG the provision for election to divisions. Urs. Hunter suggQsted that the 
system might possibly be more flexible if the Supreme Court, not the lQgislature, had 
the control over court divisions. 

Hr. Hontgonery - Houldn't we get to this subject more properly Hhen '-Ie get to the 
subject or the administrative authority of the supreme court? He will probably want 
to llbeef up:; that provision. 

Judge Lesca - Part of this problem depends upon one's definition of subject matter 
divisions. If you mean such divisions as Ohio has conventionally used--domestic 
relations, juvenile, etc.--the principal recognized divisions--then if I understand 
what we are discussing, you would abolish all that. And if you abolish all divisions, 
then I '10uld agree that basically the supreme court under the rules of superintendence 
would have power, but the Constitution would have to be implemented on this subject 

to remove any doubt. At the time that the rules of superintendence were adopted, 
recognition was still being given to these other divisions. In the event of a change, 
the supreme court could rotate judges in v~rious ways--by lottery, by caseload, etc. 
Then there '-10uld be the matter of criminal nnd civil distinctions. The only hesi
tancy I have in this matter is that havin~ been on the Supreme Court I've seen the 
number of hours involved in developing the rules we now have. It involved actual 
court time, that took away from court time to consider cases on the merits. The 
administr~tive staff l10uld have to be enlaq;ed if some of these recommendations 
were to be implemented. 

Hr. Hontcomery - I think that "Ie have a consensus on c. Let's move on to the next 
question. I'm eager to get through, in a ~eneral way, this entire list. 

At this point Hr. Skipton asl~ed to be excused. He made clear his position in 
favor of recommending administrative disposition of certain traffic and related 
matters. 

r~. Nemeth - As to matter No. 4--if the committee should desire to save time now, 
perhaps it could be put off until we 3et to the question of judGes on the outline 
for th is otudy. 
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Mr. Uontgomery - Let us continue. "If minor courts are retained or converted into 
divisions, should the court or division have exclusive jurisdiction in any area?" 

that 
~~' Nemeth - The idea here, I think is/cases up to a certain monetary limit or crim
inal ca.e. of a misdemeanor nature could only be tried in one court. There would 
not be formJ shopping, is that correct? 

l~s. Hunter • Well, if the committee decides that it does not favor having another 
••t of courts but rather a division of the general trial, the question evolves: 
should thete division. have jurisdiction over all matters or should some division of 
the court have only limited jurisdiction? 

t~. r~ntgomery - Is the question here--if you have divisions, should they be organized 
aloug geographic lines or subject matter lines? Or both? 

Mr. Nemeth - I thUUt that the question at hand refers to subject matter. 

Judge Leach - However, if you have one general trial court and if you have an elec
tion or an appointment, as the case may be, doesn't the question become one not of 
jurisdiction but of assignment? If this is a matter of assignment you could recom
mend, for example, that all misdemeanors would be heard in a separate cQurt room by 
a certain judge at only certain times. It would simply be a matter of division by 
assignment, wouldn't it? 

Mr. Nemeth - Possibly, but I think that there is one other alternative. Supposing 
in a single trial court you had municipal and county divisions for example, to handle 
violations of ordinances, etc; it would be theoretically possible to assign misdemeanor 
jurisdiction to the municipal or county division of the general court. 

Mr. Guggenheim pointed out that the matter under discussion seemed to relate to 
administrative separation within the one tr1al court. The question is, he asked, 
whether or not there would be mobility of judges among the various court rooms. But 
if there is one tier of judges (and if they were all paid equal salarie,) the assign
ment should be flexible. They should all be subject to the same general workload if 
all are paid the same, was t~. lfuntgomery's thought. There was a gener~l discussion 
about specialization and agreement that especially in the beainning of ;mplementing 
plans for a single trial court one micht expect to have former municipal and county 
judg.. s8sinned on a regular basis to matters formerly within the jurisdiction of 
such courts. Dut such separation of authority need not continue once the plan was 
fully ~plemented and after some time has elapsed. 

Hr. Uontgomery - I do not believe that this is a constitutional matter. "Should 
there be an administrative rather than judicial disposition of most traffic offenses?" 
ExcludiaS the serious ones." He kn01~ how John Skipton feels about that. 

It was agreed that other systems should be explored--e.g. New York~ Dr. CUn
ningham pointed out that there should be no due process problems if the person decid
ing had specified qualifications, such as those pertaining to a count appointed 
magi8trate. There was a tentative conclusion in favor of making such a recommendation. 

l~. Hontgomery - "If the coumittee favors the retention of a court of limited juris
diction, does it recommend that such court have uniform jurisdiction throughout the 
state?" 
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l1rs. Hunter - If you favor keeping the wunicipa1 and county courts, should they at 
least be equal?

• t~. ~~ntgomery - I think that this was answered in our tentative decision to stick 
,~ith one trial court. The next question is l:. (a): ;IShould all judicial functions 
be performed by a full-t·ime judge?" This is pretty basic to court reform. 

lArs. Hunter - It may be that as l·~. Nemeth sUGgests this question relating to judges

• is not strictly speaking a question of structure and should be postponed. It was 
acknowledged that there is some problem of interpretation--Le. ;:judicial functions l

'. 

• 

The Ne"l York automobile department was cited as "totally administrative." The hear
ing officer in such case 'need not be a ;;magistrate. 1I Coit Gilbert spoke favorably 
of the New York system in the regard. Dr. Cunningham cautioned that there should be 
a reserved right to plead not guilty and appear before a magistrate. Hr. llontgomery 
concluded that there is consensus that judicial functions should be performed by full
time judges but stated that the committee also acknowledges that there are many cases 
that could be handled administratively. But that all judges should be full-time 
judges seemed to be the committee consensus. A trend toward so providing in other 
state constitutions was recognized. 

• Hr. Hontgomery - I asl~ed the staff to make e~:cerpts of the constitutional changes 
that have been made in recent years and insofar as court changes are involved, this 
is one of the main points to be checked. 

• 
Judge Leach - I still see the possible use of magistrates. I think that the question 
l-lould be better stated: ;'Should all judges be full time.;; 

Mr. Hontgomery - He might revie,~ the 1972 publication on this point Trends in Con
stitution Haking. 

• 
Before adjourning the meeting ~~. lfuntGomery expressed the hope that the bal

ance of questions propounded could be dealt uith at the next meeting. He expressed 
the view that as to abolition of mayors' courts and police courts there was apparent 

• 

consensus to do so. lIe asked the staff to revi~~ the decisions made at the meeting 
with a view to putting further questions to the committee. He also expressed prefer
ence for finishing trial court structure, then moving on to structure at other levels. 
He said that he hoped for a decision on trial court structure before moving on to the 
court of appeals, and that he anticipated len~thy hearings on judicial selection. A 
synopsis on the court of appeals ~~ould be helpful, he stated, particularly one that 
pointed up any particular problems. He concluded by requestinG the staff to make 
drafts on matters that had been agreed to on a tentative basis. 

The meeting was adjourned. 

• 

• 
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Ohio Con.titutional Revision Commission 
Judiciary Committee 
r.bruCfY 18. 1974 

Summary 

The Judiciary Committee met at 10 a.m. on Monday, February 18, 1974 in Room 11 of 
the Boule of Representatives. Present were Chairman Montgomery, Committee member 
Dr. CUnningham. Judge Robert Leach, Special Counsel to the committee and the Honor
able William Radcliff, Administrative Director of the Courts. Staff member Julius 
Neaeth aDd staff consultant Craig Evans were also present. 

Mr. Montgomery opened the meeting by stating that the committee w~ studying 
trial court structure, and at the last meeting, on February 7, the memblers present 
had tried to draw some tentative conclusions as to what should be in the Constitu
tioD a. far as Ohio trial court structure is concerned. He asked Mr. Wemeth to give 
a .....ry of these conslusions. 

Mr. Nemeth stated that the outline from which the committee has been working 
divided the tl)P:i.C'· of trial court structure into six subtopics: (1) General Organ
izatioD; (2) District Courts; (3) Subject-matter divisions of the Cour~ and juris
diction; (4) Judges; (5) Judicial Financing; and (6) Practical Considerations-
Possible Solutions to Implementation. Mr. Nemeth said that by the end of the last 
meeting, the committee had gone through the outline to subtopic (4~Judges. Then 
he listed the tentative conclusions. 

!Mr. Nemeth - The first conclusion was that there should be one trial court per dis
trict. This carries with it the corollary that county, mayors', municipal or police 
court. should be abolished or absorbed into that trial court. The second conclusion 
wa. that the court system should be three-tiered, consisting of the Supreme Court, 
Courts of Appeals and the Common Pleas Courts. The third conclusion was that the 
overall structure of the court system should be prescribed by the Constitution, 
which should also vest the power to create, alter, or abolish geographical districts 
in the Geaeral Assembly, and the power to create, alter or abolish subject-98tter 
divisiona within the court system in the Supreme Court, to be exercised under its 
rule~king powers. A corollary to this is the removal of the mention 'of specific 
divisions from the Constitution, and the removal of the requirement that judges be 
elected to divisions. The fourth conclusion was that the General Assembly should be 
denied, or not given, the power to create other courts, in the Constit~tion. 

Mr. Montgomery - I'm not sure that's correct. 1 think we prefer that it remain 
silent on the subject, don't we? 

Judge Leach - That was the discussion, yes. 

Mr. Montgomery - We'd have neither a prohibition nor an authorization. 

Mr. Nemeth - Then we'd end up with something like Illinois has. 

Mr. Montgomery - Yes. 

Mr. Nemeth - The fifth conclusion was that Constitution should specify that the Com
mon Pleas Courts could be established on a district basis of one or more counties 

and that distri~ts should be composed of whole counties. This, in essence, continue. 
the present situ3 i :ion. The sixth conclusion was that all judges should be full-time 
judges. The seventh conclusion was that the Supreme Court should be given a consti 
tutionally recognized advisory role in the creation and abolition of judgeships and 
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in the creation, alteration and abolition of judicial districts. There was some 
discussion of the type of constitutional amendment which we should be thinking of 
in this regard. And, of course, we have in the past talked about the Florida pro~ 

vision on this subject·-Article 5, Section 9--and ,some concern was expressed that 
tbis provision is too lengthy or complicated, and that we should perhaps find a 
simpler way of expressing this concept in the Constitution. 

Mr. Montgomery· The rationale for such a provision is that the General Assembly, 
with personnel that come and go, is not in as good a position as the Supreme Court, 
which has continuing supervision of the courts, to advise what the districts should 
be, how the workload should be measured, and things like this. So we felt that the 
Supreme Court should have at least an advisory position, even though the General 
Assembly would have the final say as to how judicial districts should be drawn and 
how judicial personnel are selected. The trend seems to be to give the supreme 
courts of all states more supervisory jurisdiction over the whole court system. 

Mr. Nemeth ~ The constitutional points we have just mentioned are the ones on which 
there seemed to be a consensus among the committee members present. In addition, 
there was, I believe, a consensus that the question of whether certain classes of 
offenses--such as drunkenness and minor traffic violations--should be handled ad
ministratively rather than judicially is a legislative and not a constitutional one. 
There was also discussion of the possibility of assigning specific classes of 
cases to a specific court, as North Carolina assigns all misdemeanors to county 
courts, but it uae concluded that, at least in the three-tier system \'lhlch the 
committee envisions, there was no need for a constitutional provision. 

, 

~~. Nemeth stated that a written summary of the February 7 meeting would be 
prepared and distributed. He then asked permission to list the memoranda which have 
been distributed to the members touching on the subjects which were discussed on 
February 7 and at this meeting, in order to make it easier for members to locate 
factual information they may wish to have. 

Mr. 'Nemeth - 'i'he first memo is dated July 2, 1973, headed "Ohio T rial Courts: 
Number of Judges in Each Court by County." This contains the 1970 census population 
figures for each county, and the total number of judges, in table form. The number 
of judges is further broken down into Common Pleas and minor courts. 

The second memorandum is dated September 13, 1973, and is headed "Minor Courts 
in Ohio." This discusses county and municipal court jurisdiction and s'tructure in 
detail, including the problem of overlapping jurisdictions. It contains two tables: 
Table A, "Ohio Hunicipal Courts: Population and Judicial Personnel." This table 
also shows 1970 population by county, the number of judges, whether judges are full 
or part time, and population to judge ratios. The table is of particular importance 
in light of the fact that the committee has tentatively decided that all judges 
Should be full-time judges. Table B. headed llHunicipal Courts with Jurisdiction 
Beyond Corporate Limits," also shows whether or not there are county courts in a 
given county, and additional municipal courts. 

The third memorandum is dated September 24, 1973 and is headed "Survey of Court 
Organization in Ohio." This was prepared by the Legislative Service Commission. 
l~hile it is rather lengthy--5l pages-- it gives a good overvi~1 of the existing court 
structure of the state. 

The fourth memorandum we wish to bring to your attention again is also dated 
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September 24, 1973 and is entitled "State Trial Court Districts. 1I This memo focuses 
prtmarily on the districting of trial courts in other states. It summarizes the re
lult ofa twenty-two state IUrvey and comments on three specific questions on dis
trictiDg, the first of which is the advantage of a single statewide trial court over 
leparate trial courts in every district. The general conclusion is that there is DO 
particular. advantage to having a single trial court in the state as long as adminis
trative authority is properly centraHzed. 

Mr. Montg~ry - There i8 no particular advantage to having a single trial court? 

~~. Nemeth· There is an advantage in having a single trial court per district, but 
not in having a single statewide court, headed by one man. 

Mr. Montgomery - I see. All right. 

.~. Nemeth - The second area of discussion in this memo is the bases for trial court 
districting. The conclusion is that the large majority of states which permit or 
mandate districting do so on a county-line basis, which Ohio permits now, and which 
i8 what the committee has tentatively concluded. 

Mr. Montgomery - Counties may be too small, the state is too big. Districts give 
80me flexibility to recognize local or regional differences--they are a compromise. 

Mr. Nemeth - The only other basis which comes to mind immediately as worthy of men
tion at this point is election districts, which are used in Alaska. 

The third question addressed by this memorandum is the locus of the power to 
create court districts. In moat states, it's done by the legislature. In a few 
statel, the power is given to the Supreme Court in some form. Examples of the latter 
are Florida, Pennsylvania, Michigan and South Dakota. 

Hr. Montgomery - Is it an advisory role or a veto role or what is it? 

Mr. Nemeth - In most instances they have advisory roles, and even in those instances 
where a constitutional provision indicates that the Supr~e Court may define court 
districts, for example, legislation may circumscribe the power by presctibing the num
ber of court districts and the number of judges, so that What appears to be an abso
l~te grant of power in the Constitution is "watered downll 

, so to speal:, by legisla
tion. That seems to be the case in South Dakota, for example. 

r~. Nemeth - The next memo we'd like to recall to your attention is dated October 
15, 1973 and is headed "Clerk of Courts and Clerk of Municipal Courts ll 

•. This memo 
points out, among other things, that at the present time the salary of the Common 
Pleas Court Clerk is tied to a population formula. It a180 points out that the 
11Unicipal Court Clerk in districts to 100,000 gets what the legislative'authority 
pre8cribes--which would be the city council in ,~ich his court is located--and that 
in districts over 100,000, the clerk gets 35% of the municipal court judge's salary. 

Judie Radcliff - Except that he can in no event get more than the Clerk of Courts in 
the same geographical area gets. This can.~create some anomalous situations. 

Mr. Nemeth - This memo also points out another anomaly, and that is that in most 
districts under 100,000, the municipal court clerk is appointed. In all districts 
over 100,000, he is elected. But even in some districts under 100,000--where under 
the seoeral rule he would be appointed--the statute makes exceptions, and makes the 
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office elective. So we have a situation with very little consistency. 

~~. lwntgomery - Is this constitutional material--that is, whether the clerk's office 
should be elective or appointive? 

Hr. Nemeth - Neither the Clerk of Court's office nor the office of the clerk of a 
municipal court is constitutional in Ohio, so it isn't a constitutional question in 
that sense. HOl1ever, under some circumstances, the question of whether a clerk's 
office is elective or appointive might become a constitutional one. For example, 
as 1 think Judge L~lis pointed out when he spoke to us, in Illinois there is a con
stitutional provision which says that the legislature shall provide by law either for 
the election or the appointment of clerks and other nonjudicial officers of the 
Circuit Courts. So, in Illinois, it is a constitutional issue. 

Mr. nemeth - There is a second memo dated October 15, 1973 and entitled liThe Prose
cuting Attorney and the Municipal Prosecutor.:' Attached to this memorandum is a 
table which shows the number of judges, population per judge, filings per judge and 
terminations per judge, in Common Pleas Courts in 1971. Particularly relevant here are 
:Ifilings per judge," because this type of statistic has to be available in applying 
a formula we'd like to bring to your attention--the I~~a formula for the creation of 
district court judgeships. Basically, this formula provides for one district court 
judge per 40,000 population, plus one judge per 550 filings excluding misdemeanors 
and small claims in districts which have a city of 50,000 or more or one judge per 
450 filings in districts which don't contain a city of that size. The formula is 
based on the assumption that judges in rural districts, which tend to be geograph
ically larger, tend to travel more and that allol'lance has to be made for this. Accord
ing to Iowa officials, the formula is doing the job it was intended to do. 

~~. Montgomery - Is this statutory or constitutional? 

.~. Nemeth - It'D in the statute. However, a constitutional provision is related to 
it, and that is that Iowa has an appointive system for selecting judges. If this 
formula were implemented in Ohio, the appointive system should probably also be adopted. 
l·fuile it may not be absolutely necessary, it would certainly be an easier system 
l'lithin which to Hark in applying the formula. The example we have chosen to illus
trate how this ~10uld work in Ohio consists of four counties--Allen, Columbiana) 
Licking and Richland--with populations in the 100,000 range. Two of these have cities 
in the 50,000 range--Lima in Allen County and }~nsfield in Richland County. As you 
can see from the table in front of you, when the 40,000 population factor and the 
550 filings factor are used in these four counties, the number of common pleas judges 
produced by the formula and the number of common pleas judges these counties actually 
have is the same. mlen the 450 filings factor is applied to Columbiana and Licking 
counties, as the formula ~~ould require, these counties are each entitled to one addi
tional judge. 

Judge Radcliff - In Licking County, is that because Newark is less than 50,OOO? 

Hr. Nemeth - Yes. I believe Heuark is about 4-0,000 to 45,000. but it is beloH the 
dividing line, and Lickin3 County therefore illustrates the impact of the formula 
quite well. 

l~. ~~ntgomery - In general, this formula introduces caseload as a factor to guard 
against improper allocation. though. The fact that it works out the same in these 
examples is no reason not to use it, because if you uent through the 88 counties) 
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I'm sure you'd find some that would really change. •
~~. Nemeth - I'm sure that's true. However, one thing the Iowa formula apparently 
does not take into account is the effect of population density on filines, and these 
may be a balis for doing 80 in a highly urbanized state such as Ohio. This would 
have to be researched befQre any suggestion or recommendation were made. 

Mr. Montgomery - But in any event, this isn't something our committee would deal •
with. except a8 a possible suggestion to the legislature. 

Judge Leach - Just so we coordinate the rationale for these different kinds of 
courts, what kind of filings are we talking about in Iowa? Do they include misde
meanors--traffic offenses and 10 on? Does Iowa have a minor court? In other words, 
what 11 meant by 450 or 550 filings? • 
}~. Nemeth - 1 believe that everything is filed in the District Court there,,~ch 
has a Hasistrate's Division. But the statute (10l'1a Code Section G02.lB' (2) ) excludes 
misdemeanors and small claims in the application of the formula for the creation of 
district judgeships. 11lsdemeanors and small claims are heard in the ~mgistrate's 
Division, as I understand it, and this division is normally staffed by magistrates, • 
who belong to a different group of judicial officers than district judges, and who 
are chosen by a different metho~. 

Mr. Hontgomery - Is this done on a continuous basis? How do they arrive at popula
t:l.on figures? •
r~. Nemeth - It'd done on an annual basis and when latest Census figures are not 
available to determine population, figures are taken from state health department 
computations. 

Another memo we'd like to bring to your attention is the "Supplemental 
Memorandum on I11nor Courts in Ohio". dated November 8, 1973. Its main value is to • 
illustrate with one particular example, which is not atypical, how municipal courts 
make money for the cities they're located in. This fact is a very real practical 
con.ideration when we talk about absorption or consolidation. Some provision to 
keep "local" money IIlocal" may very well have to be made. 

The next memorandum is entitled "References to Trial Court Structure in the • 
Ohio Constitution':. dated November 29. Among the provisions discussed I particularly 
would like to point out Section 15 of Article IV, which requires a 2/3 vote of both 
houses lito increase or diminish the number of jud3es of the supreme court, to increase 
beyond one or diminish to one the number of judges of the conunon pleas court of any 
county, and to establish other courts." • 
Judge aadcliff- Apparently. you need a 60% vote the first time you increase the number 
of common pleas jud3es beyond one. 

Judge Leach - It's peculiar. It doesn't say what you do if you increase them from 
26 to 27. • 
Judee Radcliff - The General Assembly has always proceeded on the assumption that a 
bare majority is sufficient. Apparently, there's never been a case on this. 
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Judge Leach - This might be taken completely out of the Constitution. It's archaic. 

}~. }wntgomery - Once we get a format as to what ought to be said, we're going to 
have to go through and do some "scratching." 

Hr. Nemeth - The last memo I uant to mention is IIState and Local Financing of the 
Courts," dated November 29, 1973. This presents a good general discussion, plus 
specific statutory and~onstitutional information, on the dozen or so states which 
have assumed all, or a large share, of the financing of their judicial systems. 
He'll talk about this subject later today. Nou, 'He're ready to pick up the outline 
a38in • 

Hr. l'wntgomery - I think l'le got to question (d) under the heading f1Judgesll: Should'. 
there be provision for magistrates or associate judGes within the court system? 

~~. Nemeth - He should remember that both in Illinois and Iowa, the associate judges 
or magistrates are appointed. If an attempt 'Here made to set up these offices by 
legislation in Ohio today, there may be a question of the power of such individuals 
to exercise judicial functions, because the Constitution requires judges to be elected. 

l·~. l-wntgomery - Aren't ",e almost up against the proposition that if lole have an 
elective system, we have to make provision for appointment of some parajudicial 
personnel like associate judges or magistrates or referees, to provide $ome flexi
bility? 

JudGe Radcliff - He have that in referees, but they can only reconnnend, they can't 
make a determination. 

l~. !-wntgomery - Still, they can handle a lot of \'1Orl~. How, if \'le have an appointive 
system where n~l judgeships can be created lolhenever and wherever needed, l,e may not 
need the added flexibility of associate judges and so forth. So ~1e take either one 
road or the other, ~~hichever is politically acceptable. The trend seems to be toward 
the appointive system. 

Judge Leach - I'~ sure there are states which alloll retention elections, but still 
allow an initial appointment when they create a nelol judgeship. The Ohio Constitution, 
at least by interpretation, forbids the initial filling of a judgeship by anything 
except election. 

Er. Hontgomery - And it's the initial appointment, it seems to me, that is important 
in getting the work done, not the fact that someone is elected to be retained. That 
llouldn't affect handling the workload. It almost seems that we have to answer the 
question of whether we want an appointive or elective system first. 

~~. Nemeth - Of course, in Illinois they still have an elective system for circuit 
judges. But the associate judges are appointed, and the authority for this is in the 
constitution. 

Mr. HontGomery - Hell, what I'm saying is that if lle' re going to rrbless tl what \'le now 
have in our Constitution, 'Held almost be bound to authorize the creation of some 
parajudicial offices. How else are we going to get the additional judicial manpower? 
And I kind of lil~e the Illinois approach--with some part-time judges worrying about 
their futures, it may be the expedient thing to name them as associate judges. 
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Hr. Nemeth - But 'lhen in 1964, they named those part-ti~ judges as associate judges, 
they Itill had a third class called magistrates. 

Hr. Montgomery - Those 1964 associate judees..-they nere mentioned in the constitu
tion and had judicial functions? 

~~. Nemeth - Yes, although they did not take part in all functions, I believe--like 
ru1o-making. 

Judee Radcliff - And they didn't try the really serious crimes. and were limited as to 
dollar jurisdiction in civil cases. 

~~. Monteomery - ~'lliat do you judges think about this? 

Judge Leach - Just at first blush, it would seem to me that if you create these, 
you're creating a minor court--a fourth tier in a sense. It's hard to an~ler. I 
feel that a more intelligent answer will come about sometime, because the Supreme 
Court is getting ready to enact rules of superintendence for municipal courts. I've 
been of the opinion for a long time that when that's done. we can find out exactly 
what the situation is, and until that'. done, it's hard for me really to make an 
intelligent appraisal of what should be done. 

Ur. Hontgomery - Judze teach, are you saying that if the municipal courts were ,~ell 

supervised, a four-tier system might be good for Ohio? 

Judlle Leach - I'm saying it might be if the whole system were consolidated. The 
trouble today is that each minor court is completely individualized, and created by 
a special act of the General Assembly. 

~~. Montgomery - So if you have good statistics. you still can't manage them because 
they're not the SaDe. 

Judie Radcliff - They BO their separate ways. I think it can be done, but because 
of the number of people and cases they deal with, it 'iill be tremendously difficult 
to l1rlte rules of superintendence. The idea is ultimately to have every court oper
ate exactly the same, so we know what we're doin3. 

~~. ~kmtgomery - Dut if you could choose, you'd still llke to see a three-tier system? 

Judne Radcliff - The sooner courts of limited jurisdiction are abolished, the better 
off the administration of 'j~stice uill be. 

ia. }~ntgomery - So if ue were really idealistic, ue'd want our jud~es on some ap
pointive basis, the creation of n~~ districts by the recommendation of the Supreme 
Court to the General Assembly, and no associate jud~es. Then the question remains, 
do we want maBistrates or referees to do the "unimportant" work? 

Judge Radcliff - One major factor is the apparent unwillingness of the people of 
Ohio to embrace the appointive system for the judiciary. So far, they have shown 
every indication that they are not willing to do it. 

'Hr. Mont80mery - Dut they have recently passed tl10 judicial amendments. That I s 
encouraging. 
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Judge Leach - I thinl~ 90% of the success of the 1968 amendment can be attributed 
to the denomination of that as the ill·Iodern Courts Amendment. 11 Ninety-nine percent 
of its provisions uere good, but still it was its name that caused its passage. 
If ther~lere an amendment allowing the initial appointment of a judge, coupled with 
some other judicial amendments, a lot of sood could be done, because it would create 
a more flexible system, in which we wouldn't have to create a judgeship way in advance 
of on election so that you can eet it filled at an election. 

Dr. Cunningham - I think, as you pointed out, that first we must determine whether 
we're going to appoint judges or not. After l1e get over that, the assignment of 
tecporary or additional work is just a matter of administration. The ~Iodel State 
Constitution simply says that the legislature shall provide by law for the appoint
ment of judges of inferior courts, for their qualifications, tenure, retirement 
and removal. It's for the legislature to determine, not the Constitution. 

Judse Leach - Appointment or election? 

Dr. Cunningham - It says appointment, and alternately election. 

Hr. lIontgomery - If lole say lole want a three-tier system, and associate judees are 
defined as a fourth tier, ue can't possibly recorooend them and be consistent. So 
I guess l1e would tentatively have to conclude that we do not wish to recommend the 
creation of associate judgeships. 

Ur. Nemeth - In Illinois, I think they still consider theirs a three-tier system. 

Hr. liontgomery - nut as lolas pointed out, if you give them separate jurisdictions, 
it is a fourth tier. 

Ur. Nemeth - The difference betueen Illinois associate judges and Ohio municipal judges 
is that the associate judges work very closely uith the circuit court judges--which 
isn't necessarily the case llith municipal court and common pleas court judges in 
Ohio. 

Hr. Liontgomery - But don't you create part-time judges? 

l~. llemeth - No. They can be removed, of course, but Illinois associate judGes have 
a constitutionally guaranteed four-year term. This di3nity was one of the points 
that was supposed to make the positions more attractive. 

Hr. liontgomery - Hasn't this put in as a political expedient? 

l~. Nemeth - That I don't lcnOloJ. 

}~. lfuntgomery - Imybe we ought to pass this one pending our discussion of judicial 
personnel, to see l1hat we come up l1ith on the question of election or appointment. 

It uas agreed to table the matter. 

The committee then took up the discussion of judicial financinc. Hr. 11ontgomery 
asl~ed what the preferred agency was for the preparation of the judicial budget, and 
l~. Nemeth said that there seems to be a trend to lodging this function in the ju
dicial system itself. However, even in states where this is done, ultimate fiscal 
control remains with the legislative branch, and while courts have, over the years, 
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•ometimes relied on the inherent power concept in attempting to gain funds the 
best long-range solution stressed by most experts is the development of an atti 
tude of mutual respect and cooperation. 

H~. 14ontgomery aalted Judse Radcliff to coument on the Ohio situation. 

Judze Radcliff - Well, there's the classic fight of the juvenile judee and the 
county cOIIIDiss10ners over a detention home. The statute says you can't put juveniles 
in with adult prisoners. These fights are going on allover the state. Once in a 
While, there are fizhts between common pleas judges and the county commissioners 
or the county auditor. There is constant bickering between municipal courts and 
city councils and county commissioners. The relationship be~ieen the Supreme Court 
and the Courts of Appeals, which are largely budgeted and paid for by the state, 
and the legislature, is good. They respect the separation of powers, and we respect 
their rights. Hhlle there are a fe", members of both houses who will all-7ays give 
you .an uncomfortable hour or ~.,o, they usually end up by giVing you ~7hat you ask. 
If judicial budgetinG ~.,ere completely centralized, th·ie relationship might deter~or
ate a little, but I ~.,ouldJ1 ''t think so. Of course, neither the legislal=ure and the 
courts like to surrender their area of p~ier very gracefully, but I think in the 
final analysis, judicial costs will have to be borne by the state, and the battle, 
if any, will be here in Columbus. However, ~'le must remember that cities and counties 
have sotten so used to that municipal court-aenerated revenue that they look upon it 
•• income. 

~~. 11Ontgomery - Are the disposition of fines and the financing of the courts divis· 
ible subjects, as far as you're concerned? 

Judge Radcliff - Absolutely. 

~~. Nemeth -But I think provision can be made for the political subdivisions to 
reimburse the state for the cost of providing judicial services, and to permit fines 
froa violation of city ordinances, for example, to stay "locsl", as they do in Alaska; 

~. l~ntgomery - I think it would be a lot easier to sell a unified judicial budget 
to everyone if we didn't have to disturb the disposition of fines, because, like it 
or not, too many units of government look on it as a taxing mechanism rather than 
as the court system dispensing justice. 

1~. Nemeth - On the other hand, it's also true that some reform of distribution is 
called for--it's a chaotic system. 

Hr. Hontgomery - But that '(fould be legislative. 

Mr. Nemeth - Yes. This probably isn't a constitutional question, although it cer
tainly does affect the judiciary. 

Judge Leach - At the same time, under the three-tier concept, it would be politically 
impossible to bring municipal courts into the common pleas courts, and have the 
counties continue to finance the common pleas court, ~mich they do today (except for 
part of the salaries of the judBe), and have the municipalities reap the revenue on 
the fines as they do today. That's why, eventually, the state will have to finance 
them, not the cities or the counties. 

Hr. Hontsomery - And the state is going to ask, uhere is the money going to come 
from? 
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Judge Radcliff - The General Revenue Fund -

Mr. Montgomery - Don't you think they're going to insist on part of the fines? 

Judge Leach - They could accomplish the same thing indirectly by charging back the 
cost of operation for the benefit of political subdivisions, like they do in Alaska, 
as has been pointed out. 

Mr. Montgomery - All right, I do think we have a tentative conclusion of financing. 
Do you agree, Dr. Cunningham? 

Dr. Cunningham - Yes, I think so. 

Mr. Nemeth - And the things under the heading "Practical Considerations ll on the 
outline are the things we have just talked about. 

The committee then returned to a discussion of what a provision which gives the 
Supreme Court advisory power on judgeships and judicial districts should contain. 
It was concluded that such a provision for Ohio would probably have to be drafted 
"from scratch." Mr. Montgomery said that what he liked best is the approach now 
used with the Civil Rules, for example, where the Supreme Court makes a Rule and 
submits it to the General Assembly, and if the General Assembly doesn't act to the 
contrary within a certain period of time, the Rule stands. We're used to that, he 
said. Judge Radcliff said that the procedure has worked excellently for the Rules, 
but he didn't know whether the General Assembly feels "set upon" by it. 

Judge Leach - Under the Civil Rules, there are certain dates specified. For the 
purposes we're talking about, I'd have a certain number of days specified) instead. 

Judge Radcliff - That's the way the Federal Rules are constructed. Congress has 18 
months from the time the Judicial Council submits a Rule to act negatively, or it goes 
into effect. 

Mr. Montgomery - Let's construct something along what we have in the Civil Rules. 
That's as near to giving absolute authority to the Qourt as one can come. The 
separation of powers here dictates a weakening in favor of the courts. 

Mr. Evans then again reviewed Research Study No. 29) on the history, structure) 
and jurisdiction of the Courts of Appeals. He suggested that discussion of what 
changes the committee might like to see be delayed until the committee had heard 
from some'members of the Ohio appellate bench, and received information on the 
courts of appeals in other states, both of which events are planned. The committee 
members present agreed. As Mr. Evans reviewed the memorandum, discussion developed 
concerning the meaning of Section 3 (B) £1) (f) of Article IV, which confers original 
jurisdiction on the Court of Appeals "L'rLn any cause on review as may be necessary to 
its complete determination." Mr. Montgomery asked what this means. 

Mr. Evans - What this means is perhaps a question. It has been involved in a limited 
number of reported cases. In 1971) the Supreme Court rendered a decision in Baxter 
v. Baxter, Judge Leach being the author of that opinion. 

Judge Leach - There the Supreme Court said that under the Rules of Appellate Procedure, 
the Courts of Appeals now have the specific power in appeals on questions of law-
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appeals on questions of law having been abolished by Rule 2--where the trier of fact 
was a single judge as opposed to a jury, to go ahead and grant the judgme~t that 
Jhould have been entered, when they find that the lower court judgment is; against 
the manifest weight of the evidence, or if there was error in the admiss+pn of 
evidence" for example. In the case of a jury, they still have to remand'it. In 
lalter, the Court said that this provision of the Constitution had tob~read in 
conjunction with the nule, and that this was not carte blanche authority,for courts 
to go ahead and do what they wanted to. 

Judie Radcliff - Here's the strange thing: in questions of child custody, the trial 
court retains continuing jurisdiction, and in the past, the only thing the higher 
court could do was to reverse and remand. But in the Baxter case, they'applied the 
last few worda of this constitutional provision, and corrected an error that the 
trial court had made in awarding the custody of the child. Instead of sending it 
back down to let the same judge maybe make the same mistake again, they entered 
the judgment the trial court should have entered. 
juri.diction. 

That's where it expanded their 

Mr. Evans - The error was an error of law. 

Judge Leach - Parenthetically, in discussion with some of the authors Qf the Modern 
Courta Amendment as to what this means or where it came from, nobody seems to know. 

Judge Radcliff • There was some "boilerplate" that stayed in th~ draft, and nobody 
seems to know where it came from. 

Mr. Montgomery • But it obviously makes some sense. It's a shame to repeat a lot 
of judicial procesl when it's obviou. what ahould be done and that someone should 
do it. 

JUGI. Leach - I agree that it makes sense, in a limited form. But if you carry it 
to the extent that at least one Court of Appeals has attempted, it makes the Courts 
of Appeals trial courts, basically--the law and fact appeal type thing. 

Mr. Nemeth - When I first read this provision, I thought it was intended to be the 
substitute for the law and fact appeal. Obviously, that's not quite correct. 

Judge Radcliff - The law and fact appeal should never have originated. The law 
conttmplates one trial and one appeal, not two trials and one appeal. 

Judge Leach - Of course, until 1937, the appeal from the municipal courts to the 
cODlDOn pleas was completely 2. ~. 

At the conclusion of the meeting, l.fr. Montgomery announced that the committee 
would meet in March on the morning of the day when the Commission meets (March 14). 

He said that the committee should have some draft provisions on trial court structure 
to talk about then. Also, he said, he hopes that the committee may hear from some 
members of the appellate bench at that time, 8Uch as the President of the Association 
of Court of Appeals Judges and the judge with the longest period of service on a 
Court of Appeals. 

The meeting adjourned. 
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Ohio Constitutional Revision Commission 
Judiciary Committee 

March 14, 1974 
Summary 

The Judiciary Committee met at 10:00 a.m., Thursday, rmrch 14, 1974, in Room 7 
of the House of Representatives at the Statehouse in Columbus. Present were Chairman 
Hontgomery, and cOlIlllittee members Dr. Cunningham, Mr. Guggenheim, Representatives 
Norris and Roberto. Also present were Judge William Radcliff, Administrative Direc
tor of the Courts, Hr. Allen t-lhaling, Executive Director of the Ohio Jud;l.cial Con
ference, Julius Nemeth of the Commission staff, and Mr. Craig Evans, Consultant to 
th4i committee. Guest speakers were the Honorable J. Thomas Guernsey, Judge of the 
Th~rd District Court of Appeals, the Honorable Joseph D. Kerns, President of the Ohio 
Ju41c1al Conference, and the Honorable Horace H. Troop, President of the Association of 
Co~rt of Appeals Judges. 

Chairman ~wntgomery stated at the outset that the committee was beginning its 
study of the structure of the Courts of Appeals, and had invited three prominent 
m~ers of the appellate pranch to express their views as to how the pr~sent con
stitutional provisions regarding these courts are working, and what suggestions for 
chapge they might have. He asked Judge Guernsey to speak first. 

Judge Guernsey • Let me say that the observations I will make here are my personal 
ones. I have not discussed my being here with any other appellate judges, and I do 
not represent any other appellate judges. 

Since the lwdern Courts Amendment, which became effective in 1968, we have had 
a Constitution which is workable for the Court of Appeals, and one we can live with. 
Nevertheless, over the years, a person does get some ideas on some things which he 
would change. if he had the opportunity to make changes. Along those lines, I have 
some thoughts in several different categories. The first one is jurisd~ction. The 
jurisdictional provisions of the Constitution in regard to the Courts o~ Appeals are 
goop and they are workable. tIe on our Court don't have any great trouble with them. 
We do have some reservations about our jurisdiction as far as the high prerogative 

writs are concerned. You will find as you study the Courts of Appeals and the Su
pr~ Court particularly, that they are often burdened with h~beas corpus actions. 
mangamus actions, and Pft0ceden~o actions, which are filed by inmates of'penal insti 
tutions, and other institutions, like Lima State Hospital, which are partly penal 
and partly not. A lot of these writs are filed repetitively. They \lil1 ltleone 
th1~ month and be turned down, and they will be back to the court three months hence. 
I n~ticed in the paper that the federal courts are having the same problem, and the 
U. ~. Judicial Council proposes legislation which would ltmit the right'of habeas 
COT~US. You might consider limiting this right, but that's not my proposition here 
t~i" morning. I would propose that the Supreme Court and the Courts of Appeals be 
siven the constitutional right to transfer original jurisdiction cases involving the 
high prerogative writs--the Supreme Court to the Courts of Appeals and the Common 
Pleas Courts, and the Courts of Appeals to the Common Pleas Courts--in instances 
uhere the efficacy of the writs would not be lost. I think those writs generaUy 
belong in the trial court, except in unusual cases, and I think it should be left 
to the discretion of the Supreme Court and the Courts of Appeals whether they will 
transfer such cases to the respective lower courts. 

Some of the things I'm talking about this morning are not necessarily constitu
tional. They may be either constitutional or legislative, depending on where you 
want to put them. But I'm talking about them because you may wish to make them con
st1.tutional. 
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fa. Montgomery - Of course. 

Ju4ge Guernsey - A ~eV ueeks ago we had a situation where a municipal court judge 
allegedly refused to settle a transcript of proceedings or a transcript, of evidence. 
That put a Itop to the appeal "right now." And t'1C couldn't find any TiI"'y to make 
an order to that trial judge that he settle that transcript. The only solution we 
saw wal for the attorney for the appellant to file a separate action in mandamus in 
some court. I think we should have jurisdiction to order a trial judge to complete 
the procedural steps necessary to effect an appeal~ That cou~d be constitutional 
jurisdiction or, of course, it could be statutory. 

Judge Radcliff - Of course, it would depend on the appellant's attorney, but 
pros!4endO would seem to:lie in that particular situation. Wouldn't that be a place 
for a hlgh prerogative writ? 

JU~8e Guarn•., - No doubt such a writ wouid be apptdpriate, but it would require 
a ,eparate action in a separate court. And the tfhole appeal comes to a stop until 
that 18 .traightened out. 

Mr. ~~nt8omery - The Supreme Court didn't have a Rule of Superintendence to make the 
tr~al judge do it? 

Judge Radcliff - No, because this was in a municipal court. Rules of Superintendence 
haven't been pro~lgated for them yet. 

Mr. Montgomery - Skipping back to your first point, on the prerogative writs, do 
yo~ think the Courts of Appeals should have any original jurisdiction? 

Judge Guernsey - Yes, the Supreme Court and the Courts of Appeals should continue 
to have luch jurisdiction, particularly with writs pertaining to lower courts, but 
there are many, many cases which come to our Court which could be handled as well 
or" better by the trial court. The court in which the case is filed should have the 
di"cretion to transfer cases involving the high writs, if the efficacy' of the writ 
would not be lost. 

Mr. Nemeth • That's done in several states n~~, isn't it? 

JU~8. Guernsey - Yes, I think it is. In our Court, of course, the problem arises 
primarily in connection with Lima State Hospital, but other courts hav~ similar 
problema. 

~~. Montgomery - Is there no final determination in habeas corpus? 

Judge Guernsey - No, habeas corpus is never !!! judicata, and it shouldn't be. 
Take Lima State Hospital-·a man who is insane this month may be sane next month as 
far 4S the doctors are concerned. There is always the possibility of change in 
circumstances. 

One of the biggest problems for courts n~~adays is to keep up with their 
docltet.. We don't have any particular problem because our docket isn't as big as some' 
of the other courts. But there is some problem state-wide in that respect. the 
Con8titution does provide for the assignment of judges from district to district, 
and this feature has been used to cut the backlog, particularly in some of the 
largar cities. The ass1gQDlent of judges is fine. But every tilDe you want to assign 
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a judge, you have the problem of finding one who can conveniently go to the place to 
which he is assigned, and paying for his expenses. It seems to me that there could 
be some provision in the Constitution whereby, instead of merely assigning judges, 
ea;es can be assigned from district to district, subject to the consent of counsel, 
and subject to the action of the transmitting court and the receiving court, and 
provided the assignment would expedite its disposition. In other '10rds. why can't 
we move cases around instead of judges? 

Mr. Montgomery - Hhy hasn't somebody thought of this before? 

Judge Guernsey - I think this probably could be done now, by consent. But, it seems 
to me it would be broadened by having a constitutional amendment. 

Mr. r~ntgomery - Has this been done in any other state? 

Judj3e Guernsey .. I don' t kno,~. 

Judge Troop - I believe in Hichigan. 

Judge Guernsey - In Michigan they have an integrated court. 

~~. l~ntgomery - Let the la~ryers do the traveling instead of the judges. 

JU~3e Troop - I don't think they'd object to that. 

Judge Guernsey - Provided they didn't have to go too far, I don't see'1hy they 
should. Don't misunderstand me, we're not looking for work in the Third District. 
But last year, we had 287 cases filed, and Cincinnati had 867 cases filed, and I 
can see that we could handle some of their cases, and that they couldn't. 

l~ next topic is administration. I believe that there should be a constitu
tional requirement that the most populous county in each district be designated as 

the principal seat of the Court of Appeals, and requiring that the court maintain 

its headquarters at that principal seat. ~~st of the Court of Appeals in Ohio do 
maintain a headquarters office. But I know there's at least one distrtct that 
doesn't, and anyone who deals with them may have a difficult time finding them. 
Al~o, in that situation, they have to transfer files back and forth from one judge 
to the other judge. For the efficiency of all the courts, they should have central 
seats. 

~~. Montgomery - Along that line, do you believe that the time of the itinerant 
court of appeals is gone? 

Judge Guernsey - That gets into another area. As long as judges are tied up in 
politics, they should be able to move about, just to keep themselves known. That 
is one reason we shouldn't abandon travel. But most cases could be heard, arid I 
think in fact are heard, where the court maintains its headquarters. There are 
exceptions, of course. For instance, in our district we also have the }~rion Cor
rectional Institution, and we often get cases involving inmates there. ~fuen we 
have three or four of those, it's much easier for the Court to go to Marion, than 
it is for the Superintendent to bring those inmates to Lima. So there are still 

• 3769 



•
 
4.
 

other reasons why a court should have the flexibility to move to other counties. 

Mr. Evan. - Would you favor a separate clerk's office for a Court of Appeals? 

Judge Guernsey - I understand there's a bill in the legislature to provide for that. 
MY tmmediate impression 18 that it would not be helpful in a multi-co~nty Court of 
Appeals. 1here are several reasons for that. The first is that it would be 
t,oublesome for counsel. The court does not need the file until it is ready to 
h,ar the appeal. but counsel does. for writing the briefs and any negotiations 
p*10r to the hearing. It's much easier for counsel to see the Clerk of Courts 
a~ the county seat instead of haVing to travel perhaps 100 miles to sae a file. 
~other thing is that clerks now are used to handling the dual job of being Clerk 
of the COIIIOn Pleas Court and the Court of Appeals. Another is the problem of 
eXpense., To whom would the costs of a separate office be charged? Another thing. 
~~ we now have a problem with a case that's filed with us. many times :the clerk 
C4n look at his Common Pleas Court record and solve our problem. But when the 
C~el'k8 are, different, as with a municipal court. he may fail to file ~he notice 
of appeal, and we have no way of knowing that a case is on our docket. or whether 
it should be on the docket. There is a lack of communication. So th~re's nothing 
that I know of which would be gained by changing the pl'esent system. But there may, ,	 I 

be other arguments which I1~ not ~fare of in favor of putting the clerk's job all 
in one office. 

The next item under administration is the matter of employees. Courts of Ap
peals have been operating for years under statutory authority to hire only court 
._enographers at state expense, and court constables and bailiffs at (he expense of 
tqe counties. We have no general authorization to employ all personn~l to carry 
o"t our functions. tUthout it. we have no specific auth~mty to hire law clerks 
ow file clerks or any admini8trative clerk that might be necessary to our operation. 
We get aloDg because there have been various ruses adopted. I don't thin1~ that 
.~ld be, and each court should have the authority to hire all personnel necessary 
to carry out its functions. Of course this isn't necessarily constitqtional; but v. haven't been very successful in getting the legislature to do anything. I bring 
i~ up with the thought that uybe it should be constitutional. 

I .1ao believe that all costa of equipment, personnel and operat~on of the 
Courts of Appeals should be borne by the state. including reasonable rent or com
p~ns.tion to the county of the principal seat for the space proVided to the Court. 
1 can't .ee any reason to prolong this situation we've had for years that the county 
of the principal seat has usually borne much of the cost of the opera~ion of the 

~~qurt.. It doesn't make sense. The Court of Appeals is not a county court, it's 
~ district court, but the legislature has not recognized that. ',' . 

MY next item deals with the judges of the Courts of Appeals, and here I am 
J	 particularly interested in attracting a competent judiciary. I think the time has 

long passed for Ohio to recognize that there should be some plan·-such as a modified 
Miasouri Plan--for the appointment of the judges of the Supreme Court and the Court 
of Appeals. We see almost at every election that competent judges are removed from 
the bench by the fact that their name doesn't have quite the political significance 

'of eRother name. That harks back to a couple of years ago when we lost three judges 
from ~he Supl'eme Court. I don't state that the ones who replaced them aren't com
pete~t. but I know very well that the ones who were defeated were very competent. 
I think that a judge Who best performs his function should have some job security. 
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I think we all can do a better job if we get politics entirely out of the judiciary. 
It I S not an easy thing to go out and asl~ favors of lawyers who are going to come 
before you, and l'Jhom you have to "knock down", so to speak. Any time you have 
one judge out campaigning, the efficiency of the entire court suffers. And we have 
to be campaigning all the time because the Court of Appeals doesn 't get··that much 
publicity. People don't lmow the judges, and the only way they can keep themselves 
known is to campaign during their term. Of course, there are ethical considerations. 
According to the Code of Judicial Ethics we aren't supposed to engage in partisan 
politics except during the year when we're running. This is an artificial sitoation. 
So I think it's high time that we recognize that the best situation would be that 
we adopt a modified Missouri Plan, at least for the Supreme Court and the Court of 
Appeah. 

Next, I have just a thought on the matter of using retired judges, which I 
thought of in connection with the political situation. The Constitution provides 
for USe of retired judges, who have retired essentially because of the 70-year age 
limit.' Well, if we had an appointive systetll, I can see no problem Hith that. But 
as long as we have a political syst~, w~er~ judges are elected by the people, the 
judges who decide cases ·for the people shou1d be the ones wh~ have been elected by 
the people. A retired jUdge is assigned to a court by the Supreme Cou~t·-and I'm 
sure they're very care~til about assignmehts~-but still I can foresee a situation 
where a retired judBe serves long after the time he should. The retirement provi
sion, Qf course, w~s designed to eliminate those judges who are not qualified to 
sit. At the same time, it "took with it" and "takes \'lith it" many qualified judges. 
But~by virtue of the fact that we can use retired judges on the Court--where do you 
break +t off? But, as I say, this is just a thought. 

Judse lerns - Also, when one retires, it doesn't take long to forget--or not to 
keep up "'ith current developments. I don' t:.see hO~'J we can expect to t~ke a retired 
judge ,nd t!.lt:.o~7 him into the fray, the same ~'7ay as a judge who lives wil:h it every 
day. +don't sec ho'" he could possibly be current. 

Judge Guernsey - That's in the picture, too, absolutely. He also may not have the 
facilities available--library, office and staff. It sometimes makes a difference. 

ijowever, if the provision to use retired judges stays in the Constitution, 
some authority, statutory or otherwise, should be provided that they are paid their 
actual expenses incurred while sitting on the Court. 

The Constitution has a provision for assigning Court of Appeals judges to the 
Pleas Qourt. I'm opposed to that. I can't see any reason or necessity for it. 

Judge Radcliff - Is it demeaning? 

Judge Guernsey - It's demeaning if you go into Common Pleas Court and you don't know 
what you're there for. A Court of Appeals judge is used to working in one way, a 
Common Pleas judge in another. I don't see why there should be a provision in the 
Constitution llhereby a Court of Appeals judge should be required to serve in the 
Common Pleas Court. Unless he's had unusual experience, he's probably not as ex
perienced as another Common Pleas judge would be in that category. Another thing, 
if a Court of Appeals judge is assigned to a Common Pleas Court in his district, 
he can't sit on that case on appeal. 

Judge Radcliff - We don't assign within the district. 
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Judge Guernsey. But you might run into that case, sometime. At any r4te, there's 
no b.n~fit in the provision, 80 why have it in the Constitution? 

Judge Radcliff - Well, we do have a f!W retired judGes who are willing to do it, 
and there's no requirement that they do it. It's uith their consent. 

Mr. ~bntgomery - Is this a big enough problem to be dealt with in the Constitution? 

Judge Guernsey - No, looking at it that way, I don't think so. 

The next item I have is that there should be mandatory pay review for all judges, 
every four years at the most, by a pay commission., with the legislature havint only 
veto ~er over recommendations. I understand Pennsylvania has a system like that. 
The pay commission which worked ?n recommendations for our last pay raise was bene
ficial, I think, to the jUdges, thp state, and the legislature. It gave some ex
cellent administration to ¢he que.tion of pay which wOUldn't otherwise have existed. 
Thi. approach also takes sdme of the political problem out ~f the matter of pay, too. 
In the plt.rn~tive, th8reishquld~e a 'formula for determining judicial pay tied to 
the pro~e'lional income of 18Wyer~,; Judges should not be second class citizens for 
any rae_on in regard to pay. 

, I 

.wre adequate provision ihduld b~ ~ade for judicial retirement. When judges 
retire ~t age 70, under the Constitution, they ordinarily can't go back to the 
practice of law. If they do, they can't make enough to live on and have to fail back 
on their retirement pay. The present retirement formula, although in some respects 
very senel'OUS, may be insufficient to support the judge, and his wife, in the manner 
,tp 1fhiCh they were accustomed before retirement. If they don't have other assets,
the1 do sometimes run into proplems. 

Judge Guernsey next commented on rule-making authority. He noted that the 
Constit~tlon gives the SUpreme Court rule-making powers over all courts of the state. 
He said that. for the most part, the rules adopted so far have worked Ol1t quite well, 
and tha~ there had been recommendations from committees of judges, lm~ers and others 
before ~hese rules were adopted. He expressed the view that there should be a pro
vision J'equiring continuous review of the rules for purposes of determining if amend
..nta ate needed. Judge Radcliff said that a committee for this purpose had re
cently been appo~ted • 

Judge Guernsey suggested that there should be a provision creating commissions 
for thi, purpose consisting of supreme Court, Court of Appeals, and Common Pleas 
judges (depending on the courts affected), to drm~ up rules, so that these courts 
could provide input for rules which affect them. He also said that clerks should 
have some means of prOViding input. since they are often the most familiar with 
practical problems. Judge Guernsey also cautioned against excessive requirements 
for, and reliance upon, judicial statistics. He said that while the lower courts are~ot 
"vassals" of the Supreme Court now, he believed that lower court judges should have a 
certain amount of independence in the way they run their courts, and that this could 
become a greater problem in the future, as more and more administrative authority is 
centralized in the Supreme Court. 

JUdge Guernsey then cOlllnented on the Michiean Court of Appeals structure. 

Judge Guernsey - I kn~1 that in your discussion you will consider other constitutional 
system.. One system that comes to mind, and one which you are probably acquainted 
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• 
with, is the Michigan system. I caution you not to be oversold on the Michigan 
system. The ~lichigan system has only ~lelve appellate judges, and it is an inte
grated court. By that I mean its judges have responsibility for cases any place 
in ~lichigan. They sit, I think, in four different courtrooms in Michigan. They 
have a Chief Justice--they call him a Chief Judge-- uho i~ over the entire court. 

• 
One reason I caution you about that system is because it isn't a very workable 
system.-for one thing, it's a new system. Michigan had no appellate court before 
its latest constitutional revision, about 1965. It's a system which has taken a lot 
of mon~y, and they have had money because they've had a Chief Judge l.'1hp used to be 
a legi.lator and who was formerly a Lieutenant Governor. He has been able, always, 
to finance the Hichigan Court of Appeals to carry out any of its functions. He's 

• 
never bad any problem with the legislature, and as a consequence, Michigan appellate 
judges nave been paid, from the beginning, five or six thousand dollars a year more 
than any other state in the Union. The Court is also affected because they have 
clerks who carry out many of the functions which we l10uld consider judicial functions-
acting on motions and things of that nature. I wouldn't ask you to model a consti
tutional provision on a situation where we would be reposing judicial functions in 
clerks, when they should be carried out by the judiciary. . 

• Another proplem to which I have no satisfactory answer--in Ohio, if one court 
makes ~ decision which is in conflict with the judgment on the same issue by another 

• 

court ~f appeal~, we have a provision in the Constitution that the second case may 
automa~icaily be appea~edto the Supreme court as a conflict case, and the Supreme 
Cour~ ~hen has to re9~lve the conflict. I don't knOl.'1 how Michigan does it, 1£ this ;", :.. J. 

panel qf three d~cides an issue one way this week and that panel decides the issue 
the oPQosite way the next week·-in an integrated court there can't be ~ conflict 
"lhich requires that it go before the Supreme Court. So I caution you t,tbout adopting 
any sy~tem that would work like the Michigan system. I don't think it ,~ould be 
workable in Ohio. 

• 
I do think that in your deliberations, you should clean up the "loose" lan

guage Qf the last constitutional amendment dealing with courts. I'm referring to 
S.J.R. '30, adopted in the latter part of last year, as I recall. I point out par
ticula~ly Section 4 (A), which creates the courts. It would permit Co~n Pleas 

• 

Courts in a single county or in multiple-county districts. Then we go to Section 
6 (A) (3), which provides for the election of judges from "counties, districts ••• 
or oth~r subdivisions". There is no creation of subdivision courts, b\lt there is a 
provision for election of judges of a subdivision court. There's no definition of 
what a subdivision shall be--whether it would be a subdivision less th~ a county, 
or just what it is. That concludes my remarks. 

~k. lrontgomery - Who defines subdivision? 

tt Judge Guernsey - The legislature. 

Mr. Ne~eth - I don't Im~lt but I suspect that what was intended there was a refer
ence to such things as municipal divisions of Common Pleas Courts. The court itself 
could not be less than county-wide, but I'm not sure the drafters didn't intend elec
tion to divisions like a municipal division to be from areas less than a county.

• The next speaker was Judge Kerns. 
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Judge K~rns - I recognize many of the same imperfections which Judge Gu~rnsey refers 
to, but would like to comment specifically on the suggestion with refer~nce to dele
gating original jurisdiction in mandamus. With reference to mandamus, we've had 
some problems, but it's just a "hazzard of the trade". Host of those c~ses come up 
1n habeas corpus. Our district has London Prison Farm. The post-conviction statutes 
have helped us, but as frequently happens, when a post-conviction case is filed in 
the trial court, the trial court has to h_ve a hearing. If he has other work to do, 
it's easy to set that case aside because the fellow is in the institution and you have 
to nYUte arrangements to bring him back, a~d so forth. The result is that the person 
who is locked up files a maedamus action to try to get the trial judge to move. In 
our district, when that happens--and it happens infrequently-~e merely call the trial 
judge on thaphone and call it So his attention. t~en he has_a hearing, we dismiss 
the ~. Another reason Lthe blbH' corRY' ::>rovisio!!.! shouldn't be tampered 
'tfith~ you might run into problems 'lith the federal Constitution if you limited 
a man's risht to file a habeas corpus. Tb!s is the only thing, as I understand it, 
which might have a reference to the LOhia/ Constitution. 

Some of the other things that were mentioned do interest me, though. In refer
ence to a principal seat for a Court of Appeals; 1 don't, frankly, agre~ with Judge 
Guernsey. there is some difference of opinion on this. \~en the bill went through 
the legislature, it went through as easily as any bill ever did--no one even commented 
on the btll. It was defeated on Tuesday and passed on Wednesday. 1 called the 
Governor and tried to get it vetoed, because, although it doesn't inter~st me person
ally, it does have some far-re~ching impliCations. For e~mple, if two judges in 
Canton were at odds with a judge in Del8WaTeOo~nty, they can make the Qanton court 
the pr~Dcipal office anij put the judge in ~el8Ware County oui of bus1rless. I think 
tt would also, for all ~ractical pbrposea, eliminate the possibility for lawyers in 
_bout 8i~ty counties to ever be elected to the Court of Appeals. If y~u have a 
district such that one county has half the population, over a period of time, all the 
cases wopld be heard in this one county, so that all the activity aroun~ the Court 
of Appeals would be in that county. The smaller counties know very little about the 
Court of Appeals now, and they will know even less if there isn't a Court of Appeals 
which goes to the county. So, over a period of time, a judge who lives in the most 
populous county is going to have a definite advantage. 

But the most important thins is that it takes only about 20 to 22 days to go 
to our 12 counties o~ice a year. It seems to me that transporting the files back 
and forth from the counties to Dayton, and the expense of that, would outweigh this. 
Also, if you employed a lawyer from Delaware County to argue a case up ~n Stark County, 
for example, it's going to take the lawyer one day, and maybe two days, to go up there 
to argue ODe case. If he could walk over to the county courthouse, it would take 
only about an hour. So, if he charges by the hour, the lawyer would have to get 
about 30 times as much to argue a case in Stark County as to argue a case in Delaware 
County. When you weigh some of these things, perhaps there are some implications to 
that bill which haven't been considered. 

As to the rule-making power, I was chairman of the committee that wrote the Ap
pellate Rules, and 1 think the rules, for most purposes, were adopted as presented 
to the Supreme Court. 

One rule (adopted by the Court on its own) refers to the making of a comment on 
every assignment of error. This caused some discussion among the Court of Appeals. 
Well, some districts have always done that, others didn't. I think there should be 
80me discretion in the Court of Appeals. I think the Rules should be amended to 
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eliminate at least criminal cases from that requirement, for this reason: In a 
civil case, the litigant has some money invested.in the appeal. In a criminal case, 
a man can get a free transcript and a free lawyer, so he has no reason ~ot to appeal, 
even though the fact of the matter is that he has no case. So you hav~ to appoint 
a lawyer to make a ham actor out of himself--to talk about a case that doesn't exist. 
Then the Court has to ''1rite about several as'iignments of error, and 1t~,~ more diffi 
cult to write about nothing than to write about something. I think at least in a 
criminal case, the court ought to have some discretion. 

With reference to the Common Pleas Court and the Court of Appeals working 
interchangeably, that's a personnel matter. Frankly~.I like to get into a trial, but 
we have the second highest population per judge in the state and the second highest 
caseload per judge. 

With reference to statistics, I agree with Judge Guernsey--they don't mean much. 
It takes more time to dispose of one "good" case than it does to dispose of five 
"self-ejectors". 

Mr. Nemeth - Judge, would you change your opinion on travel if we went to an appoint
ive system? 

Judge Ke~ns - I doubt very much that I would, because many of the things I mentioned 
would apply as fully to the appointive system. 

Mr. ~~ntgomery - The present system does let the people know that there is a Court 
of Appeals and that justice is being performed. 

Judge Ke;ns - Not only that, but, for example, yesterday I finished a case that in
volved about $900. Now, if the lawyer was being paid $35 an hour • 

Judge Troop was the next speaker. 

Judge Trpop - I have only impressions of my own, and I believe your major interest 
this morping is the matter of structure. My interest in that began when our court 
was allotted two more judges. At the time, several of us on the Court had the strong 
feeling that one would be enough, but those who lobbied for the change presented 
stat1sti~s, and you can make a strong showing if you prepare properly and manipulate 
what lies behind the figures. To me there is only one significant backlog figure-
and that is the number of cases that have been heard and assigned for decision. That 
18 the tptal respon8ib~lity of the Court then, and nobody else's. Whatever else is 
put in by way of figures amounts, in some instances, anyway, to surplusage--a build
up of fi~res to present to the legislative committees to say "we have to have so 
many judges to get them down." That's a particularly significant thing in the big 
centers of population, and certainly that's a big factor in Cuyahoga and Hamilton 
Counties. Our volume here in Franklin County is larger than ordinary particularly 
because of the presence of state government agencies. Our volume is tending to in
crease now, we're in a one-county court, and that's a peculiarly favorable situation, 
but perhaps what we can get done in a one-county court may raise some suggestions as 
to what's possible in the districts. One of the things that I think definitely ought 
to be changed is the requirement that a judge on assignment has to go to a county. 
Most certainly, I think he ought to have a choice as to whether to go. 1 also believe 
in two things: I think there must be centralization of administration. That, I 
think becomes a real necessity. There is an advantage to administrative centraliza
tion and I think we've proved that over and over in a one-county district. The other 
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thing that, it seems to me is absolutely essential is flexibility--and I think Judge 
Guernser" .uggestion of shifting cases is moving in the right direction. But that •
take. a focal polnt--somebody has to keep his finger on the volume of ~terial build
ing up.;' We have an assignment commislioner who is a l~wyer, and saves us no end of 
troubl.... We ought not to have to ape'ad our time doing the weeding. W~ are paid a8 
judge,; and any measure that we apply obliges us to use our tlme--and qur staff's 
ttme-·eff1ciently. So, getting that central point-·one within the district perhaps-· 
i. ODe of the belt things that we can do. If we preserve the district 'system--and •
I pre.ume it would be political suicide to talk about anything else--there should be 
sOmebody within the district to check the status of cases, and somebody at a central 
point ~o"hifts cases from one di.trict to another. And eltminatin8 the paper work 
the jud~e8 have to do would tend to eltminate the inefficiency 'of the'syscem. 

There was discussion of the difficulty of achieving centralization in a large • 
multi-cpunty district. 

Hr. MontgOlllery - Do any of you have law clerks? 
j I 

•Judge Tl:bOp - Yes. We have one. Many court~ do. 

Judge Gu~rn.ey • No, because we prefer to do our own research. I can see the time 
comins when law clerks will do researcb for us, but as long a8 we can do our own 
research, thet'. one way we learn. 

JUdge tfooP - I'd rather give up my law clerk than the assignment commissioner, 
thoush, 'a. far as the efficiency of our operation is concerned. • 
Mr. Mou~gomery • What do you call your law clerk? 

Judge Troop - It's a position the state pays for. 

There was further discussion of the sources from which Court of Appeals employees • 
are paid acrols the state. It was agreed that variations exist, due to the statutory 
restrictions now imposed. 

There was also discussion of the desirability of letting tbe Supreme Court de
termine the number of judicial districts. The consensus seemed to be that although 
this may be ideally desirable over the long run, such a procedure would create • 
practlc,l problems 8S long as tbe Court of Appeals has a political--that is, elec
tlve-·b•• is. Among these would be the problem inherent in a judge's haVing to build 
"new ·~h~ical fences" every time a district was changed, and the possibility of a 
residence' problem in such a situation. Also, 8S long as the present 'financing situa
tion exists, and the state does rtot bear all the costs of the Court'of Appeals, 
budgetina problems might result. It was agreed, likewise, that the General Assembly • 
would not lightly surrender its pre..nt power in this area. 

There was further discussion of the rule-making pmier, and Judge Guernsey ex
pre.sed concern that, whUe the Supreme Court has power to adopt procedural and 
superintendence rules, the possibility exists that some of the rules adopted might •affect substantive rights of litigants, which would be beyond the scope of the power 
granted by the Constitution. Judge Radcliff pointed out that it would be extremely 
diffiCUlt, if not impossible, ever to have "perfect" set of rules, but that at least 
the possibility exist. for amending them. He expressed the opinion that one of the 
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great ~ontributions of the Modern Courts Amendment of 1968 was to re-e&tablish the 
inhere~t rule-making power of the courts, which they had lost to the legislature, 
by default, for about 125 years, which burden the "General Assembly bore nobly for 
all those year•• 

Chairman ~~ntgomery thanked Judges Guernsey, Kerns, Troop and Radcliff for 
sharing their views with the committee. 

• The meeting was adjourned. 
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Ohio Con.titutional Revision Commission 
Judiciary Committee 
April 17, 1974 

SUIIID8ry 

The Judiciary Committee me~ at 10 a.m. on Wednesday, April 17, in Room 10 
of the Houee of lepre.entative. in Columbus. Present were Chairman Montgomery, 
aad' cOlllmittee _lib81'S ·Dl'~CU1:mi1\8ham. Mr. Guggenheim, Representative Norris, and 
Hr. Skipton. Also present were Judge William Radcliff, Adminlltrative Director 
of the Courts, Mr. Allen Whaling, Executive Director of the Ohio Judicial Confer
ence, Mr. Colt Gilbert of the Office of the Acbain18trative Director, and Judge 
Robert Leach, Special Consultant to the Committee. Alao present were Mr. Craig 
Ivana, Con.ultant to the CDmmittee, and Mr. Julius Nemeth of the Commission staff. 
Mrs. Blizabeth Brownell represented the League of Women Voters as an observer. 

The tOpic of di.cUB.lon was Draft 11 on trial court structure, dated March 14, 
1974. 

Mr. MOntgomery pointed out that the draft under di.cue8ion at this meeting was 
the first one the .taff had put together based on prior discussions of the committee! 
ae pointed out that the draft, while it covered most major con.titutional provia- . 
iou regarding trial court .tructure, dld not cover all of them, and that 801'lle matter., 
.UGh a. the matbod of .electing judges, would necessarily have to be decided at a 
later time, A' the committe.'s deliberations progres.ed. He then a.ked Mr. Nemeth 
to read the propo8al for a redrafted Section 1 of Article 4, which read as follows: 

''The judicial power of the state 18 vested in a JUDICIAL DEPARTMENT CON
SISTING OF A 8upreme court, courts of appeals, AND courts of common pleas, 
...•...h-••h•••••••••-iaf••' ••·.e.the-••p....-eea.t-••-..y-f...-time-te-time 
~.-e.t.~ta-hed'"",.-~8W. ALL EXPENSES OF THE JUDICIAL DEPAlnmlfT SHALL BE PAID 
BY 'DIE STATE FIOM THE GENERAL FUND AS P1WVIDED BY LAW. ALL JUOOES SHALL DEVOm 
THIll FULL TDm '1'0 TBB PERFORMANCE OF JUDICIAL Dtrl'IES. II 

This proposed section was tben discU88ed~ 

Mr. lemeth: The r.ference in the first sentence to inferior courts created by 
law would be stricken becaute of the committee's decision to recommend a three
tier .y.t••, in which all the courts would be listed in the Constitution. The 
aclc!it1on of the reference to a "judicial department" in the first sentence really 
doe.n't Md • substantive point as sucb ..- except for the fact that putting the 
phr••e in may give additional emphasis to the recognition of the judiciary as a 
.ep.r.te, co·equal branch of government. 

Mr. Montaomery: There are a few references to the "executive department" in the 
Coa8titution, aren't ther.? 

Mr. Nemeth: Yes, I believe so. 

Dr. Cunningham: Why deviate from the term IIbranch"? 

Mr. Nemeth: There's no particular preference ~or one word over the other. How
ever, to me the term "department ll conveys a somewhat more definite concept tban 
"br8l1Ch"~ 
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Mr. Montgomery: We should be consistent. If the Executive Article uses "branch;' 
8houldn't we? But Section 1 of Article III says liThe executive department shall 
consist of ••• " Does anyone have a strong objection to the use of the phrase 
"judicial department"? 

Mr. Norris: No thing strong, I just don't think it adds anything. 

Mr. Nemeth: The second sentence of Section 1 is self-explanatory, and is new ma
teriaL The only coaaent I would like to add here is that the phrase "provided by 
law" is intended to make it clear that. in the future as in the past, the general 
assembly would have the final determination as to fiscal matters. and this should 
not be underestimated as a control. 

Mr. Montgomery: It's not clear now, is it? Isn't there some disagreement as to 
whether a court can order funds from county commissioners, and 80 forth? 

Judge Radcliff: There haa been some litigation on the county level. 

Mr. Montgomery: This would make clear that the courts, on their own initiative, 
would have no authority to requisition money. 

Judge Leach: Going back to the use of IIjudicial department ll 
- one of the questions 

I have which =ight give rise to some possible litigation is that, in a broad sense. 
the clerks of the courts are members of it. Are they included? 

Mr. Montgomery: 1 would think all the judges and all personnel would be covered 
by the term. 

Judge Leach: Of course, the proposal 'Would abolish the ·lower.eour-ta ,but you'd 
still have the clerk of the common pleas court and the clerk of the court of ap
peals. Is it the intent that the state pay the salaries of deputy clerks and so 
forth or is it not? 

Mr. Nemeth: The proposal certainly looks toward that day, 

Judge Leach: This can't be approached in a vaccuum. We either include them or 
keep them out. 

Mr. Norris: Let's assume that one of the divisions of the common p~eas court is 
the major's court, under a different name, perhaps. The proposal means that 8veu if I 

mayor's or magistrate's court -- operetes only within a city, its expenses would 
be paid by the state. 

Mr. Montgomery: What do other states do? 

Judge Radcliff: In Colorado, they pay everything. 

Judge Leach; As 1 understand it, most states pay the salaries of the judges and 
a few of their chief 4ssistants. but they still have some pattern by which local
ities pay at least parts of the court's offices and house the court's offices, and 
80 forth. 

Mr. Nemeth: In Colorado, I believe there are provisions for contractual arrange
ments between the state and localities as to certain facilities. In Alaska, the 
state charges baek to the localities the actual costs of providing judicial 8ervices. 
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Judi. L.ach: I don't think we ean solve thb right now, but 1 do think we have to 
r.....c. thit hal to be tied back In. 

Mr. MoDtaomary: The "cleanelt" way would be to go all the way.· Probably from 
that. lea. departures and compromiaes will have to be made. 

Mr.....th: Th. third lentence of Sectlon 1 i8 a180 new material. Thil is also 
lelf-explanatory. 

Mr. Norris: I've got problems wlth that. One ls, I'm not 80 sure this 1s something 
we should have in the constitutIon. This geU down to the kind of thing that 
ouaht to be lolved by the Legislature. 

Mr. Montaa.ery: Is there any con.titutlonal reference nOW to part-time or full 
tiM judi.'? 

Judie WcUff: No, it'a statutory. 

Mr. Borril: "' aecond objection ii, it's going to be awfully difficult, eepecially 
in rural area" to .et up any trial court .ystem with dlvi.ion. and require full 
ttme judie.. You may be able to get them eventually, but there's got to be at 
l.e.t a transition period. We have quite a few part-t1me courts, and there', going 
to be e rouah trauition periocl in couol1dation. 

Judie IadclUf: There are over 100 part-time judgel, exclusive of mayor's courts. 

Mr. Hemetb: However, a provision such as this is not unusual. For example, the 
DeW tllinei. eonltitut16a.containa it. And, a8 the schedule attached to thi8 draft 
iDd.ieatel, there would be provision for absorbing these judges into the cODlllOn 
pleal courts. 

JuiI.e Leach: Not the mayor's courts. 

Mr....th: Bxcluding mayor's court judges. The only requirement would be that 
tho.e judgel who are part-time now would have to be full-time once they became 
C01EOU pleal judgea. These judgea would have the choice of resigning or not seek
ina office, before the transition occurred, or getting a full time job a. the con
s.qUaDc. of the transition. 

Mr. Norris: Well. again, 1 think this is the kind of a judgment that is better 
mad. by the Legislature and whoever 1s making the decision on what divisions to 
creata. I think it'. the direction we're moving. but there would be a tremendous 
raid on the tr.asury if thea. part-time judges all of a sudden became full-time. 

Mr. Itontaomery: well, if the districts were properly drawn, we'd 108e a lot of them. 

Mr. Norrle: I have probleme with this in the Constitution. 

Mr. Montaomery: Well. this 11 pretty basic. You don't disagree that we should work 
toward full-time judges, but you don't want to put this in the Constitution. Dr. 
Cumd.IlIMa, what do you think! 

Dr. Cunningham: There's much to be 8aid about expecting full-time judges, partic
ularly. as you 8ey. in rural areal. And I agree it does not have to be in the Con
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stitution. The Legislature 
put it in the Constitution. 

can determine that. It would be terribly rigid if you 

Mr. Montgomery: Judge Leach. how about you? 

Judge Leach: I have mental reservations about the transposition from where we are 
today to th1s conatitutional provision. If the public demand was toward that, and 
the Legislature accomplished most of it, then to change it again wouldn't bother 
me. But if, hypothetically, this were passed tomorrow, there would be almo8t 
judicial chao•• 

Mr. Montgomery: Illinois apparently did it successfully. 

Judge Leach: There was some chaos. I was talking to a man who was then a county 
judge in Illinois.and was taken into the system. Later, he was "dumped" when they 
reduced the number of judge. back down, and he's now practicing law in Cal1fomia. 

Mr. Montgomery: The question 18n' t whether we should have full-time judges, but 
whether we should require this in the Constitution. 

Mr. Guggenheim: I gather everybody agrees with the principle of full-time judges. 
It seems to me that if such a requirement has the potential to create administra
tive chaos, that's not really our problem. If we decide the principle is impor
tant enough to include in the Constitution tDstaad of leaving it to the Legislature, 
the problems will just have to be worked out, and that's all there is to it. There 
are ways to write constitutional language 80 that it doesn't take effect iDaediately, 
so that part doesn't bother me. The basic question i8 wbether we believe this 
to be an abiding principle to be put in the Constitution or whether we want to leave 
it up to the Legislature. I think it depends on our conviction as to whether there 
should be exceptions, because if we really think this is an immutable principle, 
it ought to be in the Constitution, and if not, then we ought to leave it to the 
Legis lature • 

Mr. Montgomery: Mr. Norris, 1 think you're suggesting there should be some flex
ibility. 

Mr. Norris: Yes. We may wish to retain part;ttme judges for a long period of 
time. Obvious examples are in areas like the present mayors' court jurisdiction, 
or maybe small claims jurisdiction. 

Mr. Montgomery: Do any of our guests have cOlllDenU? 

Judge Radcliff: I think this i8 a philosophical question that should be left to 
the coamittee. 

Mr. Norris: Let me give you an actual example of the problem involved. It's em
bodied in the judge's bill we just pallSed out of the House Judiciary Committee 
which 1s now in the Bouse Rules Committee. This abolishes mayors' courts, but 
then replacesntbem by really following this concept, by requiring that municipal 
judges ride circuit to all those communities that had mayors' courts. Municipal 
judges were all for the bill until that happened to them, because they feel it's 
beneath their dignity to move around to hear these $100 ordinance cases and cases 
about barking dogs. But this is the way we have to take care of these cases, un
less we want to require the people charged with "barking dogs" to go down and sit 
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• 11 day in the central city in order to plead guilty in municipal cou~t. The House 
Judiciary Committee felt there was room for this kind of jurisdiction in the sub
urb., but the only solution there 1s to have municipal judges ride circuit, and 
to .. that'. a tremendou. waste of II8Ilpower. It's better than abolishing such 
juri.diction .ltogether, but it', a tremendous waste. This could be taken care 
of very e••ily by • part-tt.e masi.trate hired by a city council who would hear 
tlM.e c.... for three hour. onc. every two weeks. 

~. Skipton: ~ top-of-th.-head reaction 1s to agree with Mr. Norris that much 
"peuctl on what authority we end up givina the legislature to create courts. 
Ma,.. , with the type. of court. they wilh to create,. they don't want thi. require
1IIeDt. 

Mr •. MontsOlll8ry: Weill be recOlllDending a three-tier system. This would pretty 
well re.trict the Legislature from creating more courts, i would thiak. Well, 
cn we take a .traw vote? We have five members present. Will all those who feel 
the requirement for full-time judges should not be a constitutional requirement, 
pl...e rai.e their hands? (Four members raised their hands). I.think this is 
.ipificat, and we'll keep the vote open untll the next meeting. I think we 
tbould t.ike .traw vote. a. we go along, and then have a cOllllDittee vote on the final 
clraft•. 

Mr. Montgomery a.ked the .taff to delete the last .e"tence in Section 1 of 
the fir.t draft from tbe second draft to be prepared., 

Mr. J...tb: rrom Section 1 we go to Section 4, since Section 2 refers to the 
Supreme Court and Section 3 refers to the Court of Appeals, and neither of these 
COUl't. i. the .ubject of di.cUlsion today. Section 4(A) would be rewritten as 
foIJpw.: . 

"There .hall be a court of common pleas and such divisions thereof al 
may be establl.hed It, la" PURSUANT TO RULES PROMULGATED BY THE SUPREME COURT 
.erving each county of the state. Any judge of a court of common pleas may 
temporarily hold court in any COUllty. In the interests of the fair, impartial 
and lure administration of justice, each county sball have one or more resi 
dent judges, or two 01' 1IIOre counties may be combined into districts having one 
or more judges resident in the district and serving the-e~a-ple.8-ee~rt8-ef 

.11 counties in tbe district, as may be provided by l." RULES PROMULGATED BY 
'DII SUPllDJE COURT. Judges .erving in a district shall sit in each county in 
the district al the business of the court requires. In ee-aties-ew-iistriels 
OOUI!S OF COMMON PLIAS baving more than one judge ef-tke-eeHrt-ef-ee.aea-plea., 
the judge. shall select one of their: number to act as presiding judge, to 
serve at their pleasure. If the judges are unable because of equal division 
d the vote to make Buch selection, the judge having the longest total service 
OQ,the common pleas court .ball serve as presiding judge until selection is 
mad. by vote. The pre.idiDl judie .hall have such duties and exercise such 
powers as are prescribed by rule of the supreme court, INCLUDING THE AUTHORITY 
TO PIOVIDE FOR DIVISIONS, GENERAL 01 SPECIALIZED, AND lOR APPROPRIATE TIMES AND 
PLACIS lOl. BOLDING COURT." . 

Mr. N..th: The concept of the first sentence, of course, would be to give the 
power to establish divisions in the common pleas court to the Supreme Court under 
its rule making authority, to be implemented by the presiding judge of each conmon 
ple•• court, .s appears in the last aentence of Section 4(A). 
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~. Montgomery: This is a basic change, emphasizing the independence of the judi
cial department. 

3udge Leach: Supposing the Supreme Court says "we don't want the presiding judge 
doing it, we want somebody else doing it ll

-- would they be authorized to do so? 
If we don't intend that, why not put the reference to the presiding judge in the 
first sentence? And, of course, right now, because of the history of the Modern 
Courts Amendment, there is the administrative judge of the common pleas court. 
But I come back to my original question, supposing the Supreme Court for reasons 
good or bad says we don't want the presiding judge doing it, would they have that 
authority? 

~. Ne~th: I don't believe the Court would under this concept. 

Judge Leach: Then why not tie it down by saying "as may be determined by the 
presiding judge pursuant to the authority given by the supreme courtll? 

Mr. Nemeth: Of course.p~t of the reason this draft section reads the way it does 
is because it isn't a complete Ilrewrite" of the existing section. This was the 
way we conceived of putting these things into the Constitution with a mintmum of 
"word working", so to speak. There may, of course, be better ways to write them 
in, but that depends then on how extensively the committee wishes to rewrite the 
exis ting sec tion. 

~. MOntgomery: You don't disagree with what it says, Judge Leach, you disagree 
with the way we say it, don't you? 

Judge Leach: I'm simply raising some questions. Another thought I had, if you 
tie the two together and say "the presiding judge may do so and so", suppose the 
Supreme Court thinks there should be divisions in County "X", and the presiding 
judge says "I'm not going to do itll 

, you have a lot of problems there, in that 
sense of the word. Can he be required to do it? These are the questions that 
arise when constitutions have to be interpreted. 

Mr. Montgomery: The idea, I think, wasn't to have decentralized administration, 
it was to have centralized administration of the judicial branch in the Supreme 
Court. 

Judge Leach: Here, it would be decentralized in the sense that each presiding 
judge would determine whether there was or was not a division. 

Mr. Nemeth: Well, I think there was also a thought that some of these matters re
garding organization should be left local, because the local situation is best 
known by those who live in it, and that not all things should be determined by 
the Supreme Court. 

Mr. Montgomery: Even though they should be approved by the Supreme Court. There 
has to be a final authority. The staff can draft language to that effect, cer
tainly. 

Mr. Nemeth: The language in the last sentence is, frankly, Illinois language. 
They've got it and it's working there. 

Mr. Montgomery: Do you have any language suggestion, Judge Leach? 
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Judae Leach: No, not at the moment. 

Mr. Horrts: As the l.gil1ative representative to the committee, I suspect that I 
would oppOI. this Irant of authority. The promulgation of rules of practice is 
cert.baly • proper are. for action by the Supreme Court, and that was granted to 
tb_ by the Modem Courts Amendment. I was a sponsor of that. But here we're 
not re.ll, talk1n& about rule. of practice in the courts -- we're talking about 
the COurt doing what it really a legislative function, that is, determining what 
b04ie. of local government are doing to handle the people's business. This gets 
pZ'etty far afield, especially when you consider the fact dB t the Supreme Court's 
method of proawlgatins rules are not really suited to doing the public businels. 
It doesn't have open hearings, and so it's not really a proper forum for this sort 
of thins. 1 assume you bave some coneensus of the members of this committee to go 
in that direction, but I thought I'd register my proteat. 

Mr. MoDtgomery: The thought was, Mr. Norris, that the continuing DIOnitoring and 
s.rvil1on of judicial buaines8 by the Supreme Court wouldn't give it a better 
"baadle" on need. for judicial manpower and things like that, rather than the in
te~tt..t and .poradic attention that any Legislature can give them -- and there 
an political conaieterationa, too. 

Mr. lorri.: I think to a point I agree with you. I've alway. favored more cen
tralisation in the admini.tration of the court .ystem, but here, this isn't really 
ad.inistration. I just don't think the creation of divisions is suited to the 
judicial branch of govemment. That's what the Legislature is for -- to determine 
local ....et., to cOIIpI'ODlbe oplnioll8, aDd to take testimony. Another problem is, 
I cion' t know how the CoUl't 11 going to have time to hear case.. Here, we load them 
down DOt only with matters of internal administratioD, ~ut drawing district linea 
and det.rmining where the ca.e-load i8 aDd 10 on. 

Mr. Montgomery: That'a another problem -- you have to have manpower in the Supreme 
Court to do that. 

Mr. Borril: Wl\ich, again, tends to point out that it's not a proper function of 
the Court. If we load these people down, they're going to look partly like the 
executive deparCDent and partly like the legislative department. That's not 
deciding casea and controversies. Beyond that, another objection I have, even 1f 
the ca.dttee accepts that concept, is that I don't see any involvement of the 
General A...mbly in thb proce.,. Under the Modem Courts Amendment, the Rules 
of cours. are subject to legi.lative over.ight. 

Mr. Ne.th: The involveDaent Comel under Section S(D) of this draft. 

Mr. Montsomery: Which ha. the same rationale as is used now for procedural rules. 

Mr. Horris: Does it involve 'a negative procedure or an affirmative procedure on 
the part of the General Assembly? 

Mr. Montgomery: If the General Assembly doesn't do .omething, the Supreme Court 
rule .tands. 

Mr. Norria: As a minimum, we need to allow the .ame kind of review we have now 
UDder the MOdern Courts Amendment, and I think we ought to consider changing the 
Ceneral As.embly's role from a negative role to an affirmative role. One of the 
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MOst traumatic experiences I ever had as a legislator was the row the Legislature 
and the Supreme Court got into over the criminal rules. That was our fault in 
the Legislature for making this a negative"procedure. What this means is that 
every time the Legislature and the Court disagree, we are mandated to be locked in 
combat, and I really felt that -- it was very clear. The Supreme Court took sides 
and they got rough, and the Legislature took sides and the Legislature got rough 
-- and that-. a pretty disgusting prospect. What that whole thing taught me was 
that it would be better to ~e the Court submit rules to us, subject to our amend
ment and approval. 

Mr. Montgomery: Then you're always cOlllpromis1ng. 

Mr. Norris: Oh, they'd still have 997. of the rules just exactly as they submitted 
them, but we'd all get out of tbb "locked in combat" role, which I thought a 
very bad situation for both branches of government. We won, but it wasn't anything 
to be proud of. So, that's a mistake I think we made with the Modern Courts Amend
ment. Sincerely, I believe the Court would still get 997. of what it suggested, 
Verbat~, because the initiative is always with the Court, and for the Legislature 
to build up a body of good will i8_ essentially, to let the Court have what it 
wants, except in very bad problem areas. But today it' 8 so negative -- we have to 
"go to war" before we can get any changes. It doesn't make any sense. 

Mr. Montgomery: Would you agree that the Supreme Court is in a pretty good pos
ition to reco~nd districts, diVisions, and things like that? Would you go for 
an affirmative arrangement? 

Mr. Norris: Well, certainly that would be better. If we had such a recommendation, 
I probably could support it. We'd still have the problem of overburdening them 
with administration, but at least that way the rules would be open to public debate. 

Mr. Montgomery: You might want to redo the procedural rule section,too, then. 
Hww do other members of the committee feel about this? 

Mr. Skipton: I am quite reluctant to leave it to the Court to decide about divi
sions. I like things more fixed than that. Judges are influenced like anybody 
else .- they are "political animals", and there have been so many examples lately 
of headlines staring at us about how capricious judges can be. "I don't like 
Judge X, so let's vacate that division and create a different one. II .- that' 8 not 
something I'd like to see. 

Mr. Montgomery: You think divisions and districts and so forth should be dealt 
with by the Legislature? 

Mr. Skipton: I don't mind it having some form of review such as we've been talk
ing about. But it seems to me that if you can change things from one term of 
court to another - that's not good. 

Mr. Norris: That brings up a point which just occurred to me. It would be pos
sible for the Supreme Court to promulgate a standing rule instructing that pre
siding judges may create or alter divisions, and it could be done term by term. 
«~ wouldn't necessarily have to be part of a complete review, promulgating a rule 
and drawing the lines and telling the presiding judges to implement it. The lan
guage in the draft is pretty darn broad. 
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Mr. Guaenheim: I must say I 11ke the idea suggeated by Mr. Norris, that is that 
the court come forward with a plan which would be reviewed by the Legislature. 
ODe of the central problema today is court backlog,. and I don't believe the Leg
ielature 11 in .. good a position as the courts to try to allocate labor. I 
11ke the idea of the courts coming, up with their own plan for improving their 
adlDilliatration, but I would not take everything away frOID the Legislature for the 
r ...on that was suggested. 

Dr. Cunninlham: 1 have alway. fel.t that the court .hould promulgate ita ow 
rute., subject only to a veto on the part of the Legislature, and if the Legis
lature doesn't take action, it becomes a rule of law as the rule of the court. 

Mr. Montgomery: But this 18 extending rule making beyond its present concept of 
proc.dural rul.s. Would you go along with a change from a negative to a positive 
»ole for the General Ass.mbly, providing the Supreme Court made the original rec
cw.endatiou? 

Dr. CUllDinlh..: I am not ready to adopt completely Mr. Norris' auggeetion of the 
affirmative. I think that the negative is adequate at this point. 

Mr. Montgomery: we have three members of the cODIIlittee who feel we should deal 
with it on an affirmative basis, 80 the staff will rewrite that section. 

Mr. Horris: Just a suggestion - 1 like the use of the word "plan" -- in other 
worde, the Supreme Court CaD submit a plan for 8uch and auch -- something a little 
bro"r tban "rule". 

Judie Leach: May I add a word here? The way I see it, we 've been talking about 
three different aspecte of a cOlllDOn problem. One 11 the number of judgea, without 
any chanae in the court at all - like, how many common plea8 judge8 shall there 
be in Cuyahoga County?; the .econd i8 the creation of a court into divisions; the 
third 11 c0lllb1llini courts into diatricte. Even at the risk of having to change 
the ConaUtutf.on quite a bit, it would seem to me that lomehow these aspects should 
be aubdivided, because I can aee that lomeone might want to authorize the Court 
to act without the intarvention of the General· Aeaembly in one area and not in 

,8DOther, aDd 10 forth. 

Mr. 50rr18: The Court is probably better qualified to 8ugest the number of 
judge. than the Legislature is, but aa far a8 I'm concerned, all three could be 
ausseated. 

Mr. MoIltgomery: Judge Leach, youlre saying that you don't object to a rewriting 
of the .ection to make it readable and lOsical. 

Judge Leach: Yes. 

Mr. Skipton: 
of Co.I)U pl
baa to have 

I a180 have a problem with this. 
eas and 8uch divisions thereof ••• " 
the same nUIIDer of div1eiona? 

It says 
Does this mean 

I~ere shall be 
that every county 

a court 

&Judge; Leach: No. 

• 

• 

• 

• 

•
 

• 

• 

• 

• 

• 
Mr. Skipton: Does there have to be a aeparate judge for each division? 
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Mr. Nemeth: I don't believe it'a the int~nt of the section to specify things like 
that. 

• Mr. Montgomery: Well, I think the Illinois experience has shown that there should 
be .flexibility. 

• 
Mr. Norrie: We could end up with subdivisions--"Common Pleas Court, Municipal Di
vision, Small Claims Subdivision," and we sure wouldn't want this to require that 
we have to have a judge who sits only in the small claims subdivision. Mr. Nemeth 
lay. that's not what we intend, but maybe we better have the language to make sure 
that we don't require it. 

Mr. Norris: Do we need Section 4(C) at all? 

• Mr. Nemeth: That may be redundant to some extent. Going on, there would be no 
change in Section 4(B), relating to the original jurisdiction of the common pleas 
court. Section 4(C) is in the draft as follows: 

•
 
t1iftleee-etherwiae-prev'.ee-~y-iaw;There shall be a-preeaee-eivisiea-aa«
 

such ether divisions of the courts of common pleas a8 may be ,.eviiei-~y-iew

ESTABLISHED PURSUANT TO RULES PROMULGATED BY THE SUPREME COURT. Ittisea-altaU
 
~e-eleetee-.peeifieally-te·ltlelt-,reeate-eiviliea-afti-~e-stteh-ether-eiviaiea87 

'he-~~lel-ef-the-preeate-iivi8iea-lhail-~e-e.,eweree-te-eapley-aB8-eeaerel 

the-elerk.,-e.,leyeeat-ieptttiee;-aae-refereees-ef-stteh-,re~ate-iivieiea-e! 

the-e.-a-pieal-eettrtl.. II 

• But there would not necessarily be a need for (C) at all, because the concept could 
be incorporated in (A). 

Mr. Montgomery: All right, how about Section SeA) (1)1 

Mr. Nemeth: This section would be rewritten as follows: 

• "In addition to all other powers vested by this article in the supreme 
court, the supreme court shall have superintendence over all courts in the 
8tate.~ INCLUDING SUPERINTENDENCE OVER THE PREPARATION OF A UNIFIED JUDICIAL 
BUDGET lOR ALL COURTS..!. Such general superintending power shall be exercised 
by the chief justice in accordance with rules promulgated by the supreme court."

• This would, of course, expand the rule-making power of the Court. 

Mr. Norris: Does that contemplate that a common pleas judge in Delaware County 
submits a budget? 

•
 Mr. Nemeth: To the Administrative Office of the Court.
 

Mr. Montgomery: Well. 1£ we're going to have state funding, something like this 
18 going to be necessary. 

Mr. Nemeth: There would be no change in Section 5(A)(2), relating to the appoint

• ment of the Administrative Director, and there would be only one change in Section 
S(A)(3), namely the removal of the last sentence, referring to rules adopted for 
assignment of judges to courts established by law, because there would be no such 
courts. The provision would be amended 8S follows: 
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'~e chief justice or acting chief justice, as necessity arises, shall 
a••ign any judge of a co~rt of common ple8s or a division thereof temporarily 
to lit or hold court on any other court of cOlllDDn pleu or any divuion there
of or any court of appeals shall as.i8D any j~g. of a court of appeals tem
porarily to .it or bold court on any other court of appeals ~r any court of 
cOIIIIOn pl... and upon such aasignment said judge shan serve in such aaligned 
capacity until the termination of such aUignment. ble.-.y-ee-aeeptetl-te 
,~e.i••-fe~·'h.-t..,.Y.~·a••il...at-ef·~~le.-te·.ti-aa.-heltI-ee~rt-ia-aay
••"Y.-•••aeli.h•••..y..ia." 

There are no chang.s in Section S(I), relating to the making of procedural rules 
aDd .0 in, in this draft. 

Section S(C) wo~ld be amended by removing the last sentence, referring to courts 
•• tabl1ahed by law, wbith would no longer exilt: 

''The chief justice of the supreme court or any judge of that c_ourt de8... ignat.d by him .hall pass upon the disqua1:l.fication of any judge of the courts 
of appeal. or the courts of common plea.. a~le.....y-ee-atle'tetl-te-previtle-ier 
'he·h.aYi..-.f-.i.~.al'fieatiea~.ter.·iav.lvial-~"les-ef-ee~rt.-e.te.li.he. 
~,-ln.J1 

There would be no change. in S.ction 6(A)(1) and (2). (1) refer. to the election
 
and leaatbe of term. of Supreme Court justices, and (2) refers to the election and
 
l.l1lth of tarma of Court of Appeab judges -- that is, there would be no changes,
 
a••-iDs that j&.&48.s would continue to be elected. If the committee decides on
 
another r.commendation, these provisions would have to be changed or deleted.
 

Section 6(A)(3) would be changed to some degree for purpoles of clarification~
 

It would be amended al follows:
 

'~e judie. of the courtl of common pleas aB4·the-~iv'aieae-thereei 

.hall be elected by the electors of the counties, OR districts, AS THE CASE 
MAY B.~ ••,-a.-..y-he-'Y8Yi.e.-hy-l8WT-e'her-a~h.i.i8'.a8,in which their 
r ••pective courts are located, for terms of not 1es8 than six years, and each 
Judge of a court of common pla.. or a division thereof shall reside during 
hie term of office in the countYr OR district, AS THE CASE MAY BB.,L 8tSWiviaiea 
in which his court is located. II 

Mr. Morri.: Do we need to retain the word "lubdivision"? When we drew this, I
 
gues. we were thinking the General A.sembly might create a district court that
 
ran over a couple of countie., and then we'd elect two judges, one in each county.
 

Mr. N..th: There' 8 no definition of usubdivision" in the Constitution for this
 
purpos••
 

Mr. Norris: Well, what i8 meant there is something smaller than a district. 

Mr. N....th: As it is, "subdivision" would be out completely. 

Mr. Norrie: Yes, but I'm wondering whether we don't Deed to keep it there for flex
ibility.
 

Mr. Nemeth: I think it was the consensus of the cOlIIDittee at one point that judges
 
.bould be elected either county-wide or district-wide.
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Mr. Norris:I remember. now, "subdivision" was put in to take care of Cuyahoga 
County. If we made municipal divisions of the common pleas court, then they would

• have to run county-wide instead of just in Parma and places like that. 

Judge Radcliff: Cuyahoga County has thirteen municipal courts. Lorain County 
hal five. 

•
 
Mr. Montgomery: Would "subd1strict" be a better term than "subdivision"?
 

Mr. Norris: Yes, that would be alright. 

Mr. Skipton: Isn't district defined somewhere? 

• Judge Radcliff: No, but the provision is in there someplace that no di$ttictshall 
be less than a county. 

Mr. Montgomery: Then we ought to take care of it someplace. 

• 
Mr. Norris: I think itls something we ought to look into. If there was a valid 
rea.on for having put it in in the first place, we would not want to withdraw all 
that fleXibility. My suggestion would be that we call Tom SWisher, who did this 
for U8. He may remeuiber another reason for it than I do. 

Judge Leach: If you had an area less than a county, you'd have to call it something 
elee. They came up with "subdivision". but didn't define it. 

• Mr. Norris: "Subdistrict" would make more sense and it would be self-defining, 
but I'd feel more comfortable about it if we really knew what itls for before we 
take "subdivision" out of there. 

Mr. Skipton: I have another point. It says "The judges of the court of cODlDOn 

• pleas and the divisions thereof shall be elected ••• " Why couldn't we just say 
"The judges of the court of cOlllDOn pleas shall be elected ••• ", and delete the ref
erence to "and divisions thereof"? Is that an inference that there has to be a 
separate judge for each one of these divisions? 

• 
Mr. Nemeth: I think our feeling~in preparing this draft was that we'd like to see 
tbe reference to divisions removed, but we didn't see a sufficient reason to make 
a point of it. 

Mr. Skipto~ Everytime something is put in, someone says it has a meaning. 

Judge Radcliff: This was just put in. 

• Mr. Guggenheim: This 1s surplusage, isn't it) and it poses problems in interpret
ing. 

Mr. Nemeth: It appears to have been surplusage even when it went in. 

• Mr" Montgomery: The consensus seems to be that it be eliminated. 

Mr. Nemeth: On the next point, there's no change in Section 6(A)(4), which pre
scribes that the terms of office shall be fixed by law. And the only changes in 
Section 6(B) would be deletion of references to courts established by law as follows: 
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"The Judge. of the supreme court, courts of appeals, courts of conmon 
plea., and division. thereof, aaj-ef-ail-~e~~t.·ef-~eee~4-e8taeli8hee-hy-law; • 
•hall, at stated times, receive, for their service••uch compensation as may 
be provided by law, which shall not be diminished during their term of of
fice. The campen.ation of all judge. of the s~reme court, except the chief 
jU8tice, shall be the .ame. The compensation of all judges of the courts of 
appeals .h.ll b. the .ame. Common pleas judges and judges of divisions there
of, ...·1..1..-e'-all-.e~~.8-ef·~ee.~e-e.ta.li.ke.-.y-lavshall receive such • 
compen.ation as may be prOVided by law. Judges shall receive no fees and 
perquisite., nor hold any other office of profit or trust, under the authority I 

of this state, or of the United States. All votes for judge, for any elective
 
office except a judicial office, under the authority of this Itate, given by
 
the general as.emb1y, or the people .hall be void."
 

•There would be no change 1n Section 6(C), which contains the mandatory retirement 
age praviaion. 

Bow, we get back to Section S(D), a new provision and a problem section. It 
read.: 

liTHE SUPUHE COURT SHALL ESTABLISH BY lutE UNIFORM ClU'l'ERU' FOR THE DE- • 
TIIMINATIOI or '1'RE 1IlEIJ) rOll ADDITIONAL JUDGES EXCEPT SUPREME COURT JtSTICES , 
'181 DCESSITY roa DECIIASING TBI NUMBER. or JUDGES AND rOR INCREASING, DECR!AI
IIG 01 IEDlPlNING TBI BOUNDARIES or COMK>N PLEAS 01. APPELLATE DISTRICTS. IF 
TIll SUPUMB COUlT rINDS THAT A NIED EXIS'l'S POI. DCllBASlNG OR DECREASING THE 
NUMBD OF JUDGES OR 11fCUASING, DECRBAS IRG OR llEDEPlNDtG THE BOUNDAIUES or 
COIII>N PLEAS OR. APPELLATE DISTRICTS, IT SHALL, lOT LATER THAN TIlE FIFTEENTH • 
or JANUAllY, rILE ITS rINDINGS 'AND RECO'tItENDATIORS IN REGAl» TO SUCH NEED, 
WID THB CLDlt or EACH BOUSE OF THE GENERAL ASSIMILY DUllING A REGULAR SESSION 
'!8I1IOF. DAYS PR£If 'l'HE rILING THEREOf, ARY SUCH RECOMMENDATION SHALL 
1100MB EFFECTIVE AS A ain.E PIOHULGATED BY THE SUPUMI COURT, UNLESS PRIOR TO 
'llIAT TDtI 2BI GDERAL ASSEMBLY ADOPTS A COBCUDBlrr RESOLUTION OF DISAPPROVAL. 
FAlLURE OF '1'BE GBHERAL ASSEMBLY TO ADOPT A CONCURUIT RlSOLUTION OF DISAPPROVAL • 
AS PROVIDED IN miS SECTION ON A IEC<HJEHDATION 'to INCREASE. 'lH! NUMBER or JUDGES 
ON ~ COURT, CUA'IlS A VACANCY ON THAT COUllT IN SUCH JUDGESHIP WHICH SHALL BE 
r1LLBD BY APPOINTMBltt BY THE GOVIINOR. A SUCCESSOR SHALL BE ELECTED AT 'l1IE 
rUST GD1IBAL ELECTION WHICH fOLLOWS K>U THAN 'l'HIlt'1'Y Da\YS AFTER SUCH APPOINT-
MaT, rOR A TERM OTHBI. THAN A TBIM WHICH 18 THE SAME AS:"IHE TEaM OF ANY IHCUM-
UI'r JUDGE ON THE COURT ON WHICH THE VACANCY OCCUBS, AS THE GENERAL ASSEHBLY • 
MAY PROVIDE BY LAW. NO REC())IoJIN])ATION TG '·DECREASE THE NUMBER OF JUDGES SHALL 
VACATE THE OFFICE or ANY INCUMBENT JUDGE OR SHORTEN HIS TERM. THE GENERAL 
ASSDfBLY SHALL PIOVIDE BY LAW lOa mE IMPLJnmfTATION OF ANY RECOMMENDATION OF 
TBI SUPlUOm COURT WHICH BECOMES Dl'ECTIVE AS A RULE PURSUANT 'l'O THIS SECTION. 
ALL LAWS, TO '11tE EXTENT THAT THEY ABE IN CONFLICT WITH SUCH RULES, SHALL BE 
or NO ruR'l'HBR. FORCE OR mECT AFTER SUCH RULES HAVE TAI<EN EFFECT." • 

From the dlscU8sion we have had this morning, this prOVision will be completely 
rewritten, and probably also reDumbered in the next draft. 

Mr. Nemeth said that portions of this proposal reflect the influence of the 
provi.ion of the new judiciary article of the Plorida Constitution, and portions • 
reflect an attempt to engraft the procedure outlined in the Ohio Constitution for 
the adoption of procedural rule. by the Supreme Court. He expressed the view that 
.uch a provi.ion would in all likelihood be unworkable, because the rules which the 
Supreme Court might adopt under it could not be aelf-executing, in that the Legis· 

3'?90 • 



•
 
14. 

lature would always have the final say on any question involving finances, and this 

• 
would • in all likelihood, tend to set up a situation of conflict between the Court 
and the General Assembly. He said that since the committee's decision this mor
ning to give the General Assembly a politive role in regard to matters covered by 
this aection, there was no point in discus.ing it further. 

•
 
The committee also discussed a proposed ackedule, the details of which will
 

have to be reworded in accordance with the committee's decisions at this meeting.
 

•
 

Mr. Montgomery asked the staff to prepare a second draft on trial court
 
structure, to be discussed at the next meeting. He also laid that at that meeting,
 
the committee will review the sections relating to the Courts of Appeals, and the
 
testimony it hal received, ~n order to try to come to agreement on what changes,
 
1f any. it may recommend in regard to these courts.
 

The next meeting of the committee was set for Tuesday, May 14, 1974, at 
10:00 a.m. 

• 

• 

• 

• 

• 

• 

• 
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Ohio Constitutional Revision Commission 
Ju~1ciary Committee 
J:Uty Ii., 1974 

::WlllDBry 

~~he Judiciary Committee met at 10 a.m. on :uesoey, ~~y 14, 1974 in Room le 
of the House of Representatives. P~esent were CharLJan lmntzomery, Committee 
membors Hr. Roberto, Dr. Cunninghau, llx'. Guseenheim ano ilr. Skipton, as well t!S 

Jud~a Robert Leach, Special Counsel to the Committee, ancl the }~norable tJilliam 
Ra~cliff, Administrative Director of the Courts. Staff representatives present 
were Lnn Eriksson, Julius Men1eth, Creiz Evans, and Sally Hunter. Itts. ~lizabeth 

Dr0't'1nell attendQd a8 an observer for the League of Homen Voters, Tom Swisher, 
of the Ohio Bar Foundation, was also present as aD observer as was Clara Hudak 
for the Ohio Legislative Service Cowmission. 

~~. ~~ntBomery opened the meetine by reading a ~onma!nication from the 
Honorable Paul U. Perkins, judge of the common pleae o~ Carroll County, 1nfor[1
inc the Committee that a new council for local judges has been formed. He 
read the letter as follows: 

"In the April, 1974 issue of ·the Ohio Judge we read of the work of your 
subcommittee with respect to court operations an~ trial court structure. 
I also understand that some tentative drafts may be obtained from your 
office. I am enclosinC a b~o-paGe questionnaire which gives information 
1'.s to a new state-t,ide organization, the Council for Local Judges. As 
you can see, this Council is independent of the Ohio State Bar Associa
tion ano any judicial association. Since the pa••age of Issue 3 and 
since we have discovered in ~anate Joint Resolution 1e that the consti 
tutional righ~ to elect judgee locally would be replaced by a legislative 
:rab uag, the new organization as determined to represent its members in 
the small counties independent of any other judicial or legal organiza
tion. Therefore, I am requestin3 that invitations to participate in this 
proces. be issued to the officers of the Ohio Judicial Council for Local 
Judges of which ~~. John Vol~ of Ironton is the president. Oh behalf of 
the Council I would a180 like to have all tentative drafts now being 
considered by the Commission or the judicial subcommittee and that relate 
in any way to trial court structure, districtin~ of courts, or changes in 
the Constitution respectinc the election of jud&es." 

llont30mery: He also encloses a memorandum of solicitation to other local judges 
to join the Council which I won't reed. They want to be informed. Inasmuch as 
their interest runs not only to structure but also to personnel, I think tha~ 

it would be better to delay invitinz them until we vet to the subject of per
sonnel, at which ttme they can also Le heard on what we have done with structure, 
1£ :hot meets with your approval. 

~hc Committee agreed. 

11on';:omery: You will recall that a~ the last meetin3 lfe \fent through a tentative 
draft, called Draft No.1. Allen ~orri8 was here and expressed some concern a
bo\.~t uho should mal~e final determination on divisions of the court, districtinc, 
anc:;, numbers of judges. Uhere the diVision between the Supreme Court and the 
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•	 Gene~al Assembly should be, with re~~rence to these ll~tters. AnQ th0.re were 
other matters which we aslted the steff to reconsider. He are ready to start 
throuzh again. I feel the staff ha~ oone en excellent job in interpreting our 
concerns and in the general redraftin3 of this article - so Julius, if you will 
please, go through this with us line by line. 

• Nemeth: Section 1 would nm~ read: liThe judicial pmJer of the state is vested 
in a JUDICl.\L	 DEPARTMEN''£ CONSISTING OF A supreme court, courts of appeals, and 
courts of common pleas." Hhat was removed from this section '('las the phrase 
:tand divisions thereof, and such othe~ courts inferior to the supreme court as 

• 
may from tUlle to time be established :)y law. II In Draft No. L, this section 
also had a reference to the expenses of the judicial department being paid by 
the state from the general fund and to all juclges devoting fell time to the 

• 

perfon,uance of judicial duties. 'ihe Illstter of financing and the matter of 
full-time judges have been transfered in Draft No.2 to Sections 8 and 7, 
respectively. 

l~nt~omery: Are there any questions on Section 11 

• 

Nem~th: \le now move to Section 4(A). Here there has been a minor change made. 
The references to ildivisions:t have ~een deleted in the second draft. These 
references have been stricken on the basis of the Committee's decision at the 
last meeting. The other changes in 4(A) and (C) are as follm~s: the re
ferences to the creation of divisions jy supreme. court r~le and the authority 
of ~he presiding judge of the common pleas court with reear~ to the crea

• 

tion of divisions are deleted from this section. The Supreme Court's 
authority '(lith regard to divisions is transferred to the first paragraph of 
Section 5(b) and 1s treated 1n the same manner as the Court's authority 
with respect to rules of practice and procedure. This means that the 
General Assembly "'ould have a veto pOl-leI' over them and they v]ould be 
submitted to the General Assembly in the same manner as procedural rules 
are n0'<'1. 

}~ntgornery: This is a basic chanee in our philosophy. 1be last time we 
suezested that not only the initiation of recommend~tions but the creation 

• of districts and numbers of judges and divisions of the court all be set 
by the Supreme Court. In view of the debate that we had at the last meet

• 

inc, ue felt that it '(o]ould be better ~nd that it t-1Oulci. trac!c better '(-lith 
other constitutions to allo'(o] the Supreme Court to ma!:e recor.mendal:ions 
as they do on rules with regard to rlivisions of the cou~t jy to leave the 
territory and numbers of juoges to the legislature. That is a basic change 
from last time. 

Nemeth: A further change in Section l:_( A} is that the reference of the 
authority of the presidine judee in regard to the creation of divisions is 
delet~d from here. It is contemplated that the presiding judge's authority 
in re~ard to this matter is a~equate!y covered by the last sentence of 

•
 Sec~ion 4(A) t i.e., " ••• as prescribed by rule of the supreme court."
 
There was some concern expressec at the last meet inc about the laneuace 
regar~ing the presiding ~udee's authority, which was in Section 1. That 
has been deleted and we believe that 111s authority - l·~hatever the Supreme 
Court would choose to 3ive him in thic area - is covered by the foregoing 
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phrase_ This uould leav~ the jupre[~ Court free to assicn this auty to the • 
a('.ri~inistr(ltivc juc1ce, for example J if it chose to cio so. It ':7oulci no lonzer
 
be t~ndated that the duty be ass13nec to the presiciir.c jucl~e in the Consti 

tutio.:, although the Court nou!<.:. still have the option.
 

11ont0onlery: Is there rny question on ';:1:18 paee - u:1ich I have numbered ?
 
on lily copyY
 • 
lleue';::!; In atlC:ition to the chan~e described above L regard to divisions.
 
Section 5 (9;, the next one we arc co~cernec ,,1th, has been modified as
 
follous: ':L:he '(fords land proceciure': :~ave been inserteci after the uorc.s
 
"locd practice' in the second para~raph 0::: Section 5 (13). :~his I!l81~es the
 
lan.:,t1a3e of the second paragraph p~::l:llel to the lan::;u8ge of ';:he first
 • 
parn:raph recardin.::; the Sur>retue Court's authori'':y in this area, the thought
 
beinr; that this l~oull1 more clearly t:istin3Uish 1>etl7een procedure rules ana
 
rulec relat1ne to the crea::ion 0:1: divisions. 1iath re~l!rd to t..~e former
 
the COlDl.lOn pleas courts uoulc~. contii:t!~ to have the saue authority they
 
heve n~7 to promulzate rules not incor.sictent with Supreme Court rules.
 
Dltt ill recard to t.he latter - i.e. t~·,c creation of r1ivisions .. the CO~lOn
 • 
plecG courts ~loulc1 not have nuthority independent 0:: SupreI.:e Court rule
 
--even to ere~te c clivision which is not inconsistent with ,(~lat. the
 
aupr~Je Court recommends, in other words. Futhermore, we have divided
 
the c.uthor1ty to create divisions :ro;:'. the ~upreme Court's authority in
 
recard to (~termininc t~le nwnber of jud:.:;es and the nUlilber of districts.
 •Tohia ~atter subject ~~tter was covered in ~ection 5 (D) of Draft l~. 1.
 
'..:h18 ~1~8 b.;!en transferred ao a separr.te provision to ehe last paracrraph
 
of Ccction 5 (II), u:lic~l is on paee I:. 01 Draft rIo. 2. ':::.':le authority in
 
recart to this matter has been re~~uce(~ to being merely advisory. ':'11is is
 
a c';;ronc departure i:rom t:le :::irst c~.rnft, in nhich t:1is J?oue:: \78S in the
 
nature of rule-makin~ p~~er.
 • 
1·1r. l'!emeth 'toms then aS~ted to reaci the neu provia ions line oy line. 

"THE SUPREME COURT SHALL ESTABLIS'B BY lUJLE URD'ORM alrrER.IA FOR 7BI
 
DETEllMINA'lUlf OJ' THE NEED roa ADD17IOHAL JUDGES EXCEPT SUmDE <DJRT
 
JUftICIS, 'l'BI NECESSrn: JOl IKClWmG OIl DEalUSmG "lBE NDMBEll OJ' JUDGES
 •AID roa mCUAS me, DBCIBAS IKe OIl 1IDD':J1UBC 7BB BOIJRlWllES OF COJIoI)I(
 

PLEAS OIl APPELLATE DIS11lIalS. mE SU:P.BmE COUJl7 SHALL AlRIALLY, BEPUlE
 
IACB UOVLAa SBSSIOB C1I '1'BI CIHIUL ASS'IHWr, rItE WITH 7BE CLEBX or EAa1
 
HOUSE or TIlE GINEJW, ASSDmLY A UPO£:r Ct»l.fA11URG 17S J'IRDIRGS, IJ' ANY It
 

'lHA'l A lID IXISft roa IBatIASDO ell DlClU8DIG ftI mJlIBEIl fJI JUDGES ell
 
INCUA8DC, DIOIIASme, 011 1IDD'l1f1BG 2IJI IOIJID6&DS or COHfJN PLEAS (Jl
 •APPI1.1.lD J)18'1'IIC'lS, AID D'S UC~IOlfS, II' lift, IN RIGAllD 7HEU"lO.
 
m ODIBAL A8SDl1LY SJIAU" COISIDIIl S1JCB IlIfOI.'%, AID Mrl. rINDINGS A1ID n

. COMHElmI"lIONS r.r MlY CONTAIN. AT 'lUI UQJLAP. SlSID lOw)wlNQ DB rILING 
or 'l11I UJOU. NO DlCRlASI IN 'lUI NUNaIa 01' JUJ)QI8 IlIA1.L VACAU ~ ortlCl 
01' ANY JUDGE BEFOBE THE END OJ' HIS DBH." 

~lie woulc oe.~e the Supreme Cour~'s role in this area strictly ad •visory, ~u~ it uoulci ir.pose a constitational obligation on the General
 
Lscemb!y to consider whatever finclincs an~ reconmencle~ions ~he Court filed
 
each year. This would in all a:cc:r.1hood estaol1sh a more orderly pro-

ceca of cOmLwnication between th~ Su~reme :ourt and the ~~neral Assembly Wi~!l
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recard to juclicinl needs uithout puttin.::; t:lem in a'locl:ec1 in cOi.loet" role, a 
fear t~lat U[10 expressec at '::he last 1"lCetiil~:. ':i.lis is a considera:"'le step al'7Sy 
from the orieinal concep:: and conciJerin::.; ~~le vieus that ';7ere exp;:essed at the 
l~ot meetinG, vIC felt t.hat this uaa the 's'::l'ongest provision t:lai: llould be ac
cepted at ~his time. 

Hont30mery: In there any discucsion on this? 

l'ir. I:.oberto: I aCree tha:: this io pro~ebly 't:i,le minimal acceptable approach. 
Althoueh I ~as not at the last meetinG, 1 un{ers~and the Lmny problens involved 
in tryin:..; ';:0 establish a unified court system, and I thinl: that thic is at the 
least a Dtep in the direction that you l1ere tryin::; to achieve in the first 
draft. ~he various zroups -- such as the ~ural judces we've heard ~rom -- are 
eoin::; to hnva trouble "lith the unified cou::~ approach, anY:l<m. I':hinl: that lqe 
are coine to have to oe practicQl about cone of these i:rou:Jlesone areas. 

Uonteome1:]: Ie there anyone else uho uis::es to be heard on this I:1atter? Does 
thio pretty l1ell state our position' 

Leech: iDvin3 i>acl( a 1.>it -- to the provicion 8uthorizin3 the ::':upreme COU1:t to 
mal:e rules ~overninz the establ1shuent 01' cubject mntter divisions in courts 
of common pleas : (AT TUE OP'!:'IOU OF BACl: ~UCH COURT) ,II ane;. for the assienment 
of judees thereto. I aSSUf;1e thl!t the languo3e in parethesis is something lJe 
should discuss - it should he rerJOve~ or stay in, I take it. 

llemeth: '-'han:: you for i;ringing this to r:r:,r attention, Judr:;e L-eaci,.. '.r:he naterial 
in paren~hcses does re~uire a decision on the part of the cOl~ittee as to ~hether 

the creation of e1ivisions would be otrictly a function of the Supreme Court 
pursuant to its rule-r.-.s!dn:;; authority or l7hcther the preoic.:in3 jud:;;e or the 
court of COl'!1r~1On pleas as a uhole should: e c;iven some say in the i:l~tter of 
the divisions ~lhich are establishe.l locall~r. ~here nas sone concern, I think, 
expressec'. £It the last meet in::; that perr.1itting a say so by '::~le locel .court 
l70uld leae! to Dome ::':orrJ of anarchy - altho~::::h this term u~sn' t useQ, of course. 
This is a policy question that the Cormnittce mest decide. If it i~ decided 
thet comoon pleas courts oucht to have an input then this section should 
perhaps Le rel7ritten to nwke it more definite as to uhat is inten(~ed. Fe left 
the langua:;;e as it is, in a shorthand form, so that we could c!iscuss this ques
tion. 

Lir. i:Ontcooery asked Judee Radc1i:;::; and Jt~c13e Leach, as ::oruer local judces, 
if they ha(~ cornnent. 

!..eac:l: I~ see::.,::: to me that if ne are toin;:: to delegate that pOl1er to the 
~upreme Court, ~he local courts shouldn't ~e able to refuse to follow the rules. 
I would hec1tate to tie down the Constit~tion by allowinz a local cou;:t to ob
ject to a (avis1on and refuse it. If no provision at all uere aoc'.ed on this 
point, it ~10uld allow the Court to draft rules that did hnve some flexibility 
~(!tlqeen coun~ies, depenclin: upon necc~. Lnel I thinl~ that this is pert, too, 
of the concept of the Court crafting come cort of criteria ~or need of judges 
and also l~cr£lnpc for need of divisions. I think that is uoulcl be tying doun 
the Constitution a~fully finely to say specifically that the local court can 
reject the r~ivision. Further problems SUCZest themselves - e.G. in tue case 
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,"'It, o( .r-w1t1-jut1::;e cou~tG - uho ma~;es the ciec1sio~1, 'uho speal~s ~or t:le court. 

Roberto: I ~7as goine to s?eal: to ti:.e same :,oint. I clon' t ':~linlc "jot!. [;ct very • 
much 1n the t7.ay of a unified court i:i: you 1c~ve the op::ion £1';; t:1e local level.
 
As e practical r~tter, ~::en the Supre@C! Court exercises any rule uaking authori~y
 

the Court 60~8n't do it unilaterally. It in a zive p.n~ take p~opooition, with
 
all of the local court orzanizationc anel. 10c..1 courts beinz :,;iven a char.ce·'to :Je
 
heard. It ionlt as though the Supreme Court ~~ere imposinC rUles so DUch as it
 
is a procecc by \1hich 811 courts pnrticipate in the rule-maldne .. ion' t that
 • 
correct? Aren't they playin~ a role nou? 

l~ntgomery: It depends upon whether the ~!ao~ is half empty or half full. There
 
are some jUc1ces \1ho feel that the rules .?ore "jeing inposeci upon theUl, I thinl~,
 

and others U~10 feol that they have a pnrt in it.
 • 
Radcliff: Lll superintencence ruleD hav~ :)cen adopted, ae you point out, after
 
input r:irst :::rom tIle ~ourtc, to find out u:~~·:: the proi.>lems t1cre. ~'~hen tile
 
Court drafteel. rules, then the courto lool:et t~leu over and c1iscuosec'. 17hteher
 
the rules 't1ould meet the problems. ~lle statei:tent Ii'. Roberto made npplies part 

icularly to the rules of supcrintenc.cnce. '.:hooe are ones over uhich there is
 •no veto ancl i~ is important that every~oQ"j ~e considered. 1. think taat to put 
an option in ~.ere is an invitation to organized disaster. 

Other commen~o lfere invited by the Chair,nan. lie said that the provioion noule:
 
therefore be deleted, in the absence of cor::'~1Cnt to tIle contrary.
 

•Nemeth: I' (1. like to bring up a minor point :.ere. ~he bet;innine; phr£lGe in 
(n) 1& ,lr::he supreme court: ohall prescribe rl.~l~o of pra~tice • • .: ':':he be

8inning phrase of the second sentence is nou ';~he Eluprc!'!\e court r.l2.y ~ ruleo ••• II
 
I uas nondering ii we should not c~lanee the nord "ma~:e" to :lprescri.;)eii in the
t 

oecon~ sentence, to ~~e it parallel. •The ch8n3e u~s 8zreed to. 

Eriksson: Pic you have prior discussion e~out the fact that one provision is 
l.1andatory an( the other is optional'? 

Uemeth: Yec. The Gupreme Court's power to nal~e ruleD .a~out divisions 110uld •not be manrlatory. If it chose not to do so, t~e creation o~ civisio~s could 
be continucc on tho same basis as it is b"j ctatute. 

l;ontcomery: 10 that a Good arrangement, rlo you t~lin!':, or c:10ulc1 l1e :~1tt:;e it 
mandotory? •
r.adcl1ff: ''::0 ~1ve them the option eives the:.~ '::he opportuni"i:y to proceed in an
 
ol:derly and uithout too hasty fe-chione
 

11ontcomery: Let us then move on to pa~e 5 and :::ection 6. 

llemeth: Let I c 1001~ at Section 6 (A) first because there are oome de~.etions •
there to consider. 'file references -::0 :ldivi:::iono: are removec: as are references
 
to :'subdivision.;' At the.last meetinz, there llaa eeneral aereemer:.~ that the
 
substitution of the word ;su::'d.lstr1ct:; for:DulJdivioion;; uac prefera:)le frou
 
the point o~ vi~1 of definition. nlat is, it is pro~ably ea&ier to define
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llouiJdistrict·: :?rom a reac:ing of the Con:::::i'::-:..rUo"1 then i~ is to define '1 sub

• 
divisions.;; L:::. lIorris poin~ed out that the re[ercilce to ct.~~divisions here 
uns inaertec.:, f~o the :>ect oi: his lJeIl'.ory, ~:o aceD. :odate the pocoibility that 
BOrJe juC:::::es 02 ~he cor;1oon plea::! court uoul(~. DC electe::! fron nn area smaller 
than a diot::ict, "hich has to iJe Elt leaot co 13r~e as a county. '':hio uaa 
for the p~:l:pooe oi, in effect, continuin3 ~nicipal courts uncer another 
na1i.1C unC:er a ::.-evise<-~ a structure (because t:lere ",ere r,lany juc.".::.;es ,.,ho 

•
 
did not ~1ant ~.:o run county wide). r':here uac lllso the desire to keep the
 
flexibility in t~le Constitutio:l for ouch ar:.~n::;eulents, \1hile at the same
 
time deletin:::: the references to sub~ivisions as such. I have since the 
last ueetin::: ha(~. a conversation uii:h llr. SUinher, ,·,ho tells r.le that Ur. 
110rris recollection is essentially correct. :lm'Jever, he is of tile opinion 
that the inser~ion of the ''lore ;;subdictric;;rin place of:subl'ivision;; 

•
 nould prob<lbly cause ao many problerns of interpretation as uere solved
 
t1ecause;suiJc1ist~ict" isnt't defined either. It wns suggectec1 that perhaps 
it ",ould 1.>c 1.10re appropriate to reier to ~)oli'::ical subdiviaionn ina':ead 
of :lsub(;ic~::i.r.~S.• 1I Or perhapc a phraoe such ~s';political suJ0.ivbions 
or portion::; thereof. 01 It is possi'.:lle thc~ sO;.1ethinc less than an entire 
,0Uticsl Gu;;clivision ,",ould be incluQc( in .:t f.lun1cipal court or n18[;iotrate 

•
 court district in ~he :uture, and tilio uoulG ;;lcid flexi.i.>il1ty.
 

Mr... ~Jemeth: 110 1.latter \lhat ue use that nsy be the outcone. :.\lso. 
llr. Sl'1ishm: ::lt~::~eoteu 1n ';:he l':15t sentence 0.:: ') (L~ (::l:, instG2d of sl.1.ying 

•
 
tiu~t the juc.:c uust res iC:e in the cU0dist::ic~ fron uhicil he lIas elected,
 
that it shouU perh~ps say that he must rcci".e "lit:lin the tel"ritory uhich
 
the court se~ves.
 

jjon~:oroery: CL10ulcln' ~ thic i.>e better handlecl i.>y implementin::; cta-;;ute? 
':he ctatute co·..~ld define ;:aubdistrict.;; 

Leach: I ti.1in~~ thet lIe <1re meetinr; ourselvec cor.:ing ;)cc!,. Part of the 

• preaent proJlem, tiC I see it, ic tlIat the -::ern'divisions' coulL ~e 

cor..st::uec1 as subject l.latter division::: - pro'n'.te. juvenile. domestic rela
tions, etc., or it could be construed ns ~eoCi.::1phicclly less ~:h(:lO t~1e 

county - .. :! ::.;eocraphical division or sui.>division, as a sui)s::itute for 
mayors' coc~ts, municipnl courts and so for~h. It seems ode ~o me to say 
that we l're :1t!vin: three courts, cons isti.1C 0;: the Supreiae Court, Court 

•
 of Appeals, a~G Court of COLmlon ?leac, anQ then to recogni~~ by inference
 
the concept 0:: a subdivision \1hich is less than common pleas or sone part 
0:; COIiUilOn plenz, especially uhen lJe arc coin:::: to provide for salaries of 
common pleas juc13es !;o be paid :Jy the state. Are ~]e zoine to h~vc a man 
who is electc0 ::rom tte entire county rcceivin::.; t~~ sa~e sal<l~y as one 

• 
~11:.o is elected from a part of t~1e county': In page 3 of 'i:he clr<l::t ue :::all~ 

nbout the ~u~rcue Court r.~!~ing rules :overni~:: cubiect matte~ ciivisions 
of courtc o~ co~~o~ pleas -- aeain, probate, juvenile, etc. -- then we COffie 

• 

to this provi:;!on and "hethcr ue call it su~/ivision. subdistrict, or 
uhat you \1111, it seems ·~:o me to run counte:, to the idea o~ a sinzle 
common pleas co~rt. ~lith than a county en( woulc ;0 continue to ~e elected 
fro£.l that crea, I thin!~ that the COr.1r:J.:Lttce ic either [;oing to have ~o fish 
or cut t1ait. You oust Ii~ke a deteliminetion of what direction 70U are 30in::;. 

Berneth: 1:.1:' I ~dcl 0"\ quote here? I <llso fi:l<-~ t:1i8 section sOUleuhat incon
sistent 'lith a ne,·, :::ection 7. uhicI: we h<lven' t t<ll1~ed about ~'et. llhich 
tall~s abou':: ~:lC~ v.ppointment 0:': mazistrates. .'s 'i:ilese c~ction::i no,·, stand 
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in thb draft, you uould have not only juc1r;es of the court elected :::ror.1 an area 
cr.1L\l1er than the <.",istrict itself 01," 1I county uh1ch tlle court cei:vec, but you •'t7ould also !?recur:tttuly have part-time ,..lnzistratcs, cnd I don I t thinl~ from an 
a~mini8trative point of vi~g this would be deoircJle. 

l~. NeL~th pointed out that the provision on macictrates was added to deal 
partly with thio ?rOb~.~l!l. ant! uith the problem of jurisdiction over minor matters. 

:.:e said that the provision 1mD1ediately before the Committee (:ec. G (li.) (3) ) •
~1as one of a fundamental, policy ma!~ing nature nnt! could not be gloosed over. 

Hontcomery: Any more discussion on this~ 

3riksson: On t~iD point 1 think that Judee Leach has raised the point of 
uhether 'tIe l'lant "1.:0 continue this concept of havin~ a portion of -::he court that •is eeographically s:"1811er than the entire court, uhich is unt!oubtly the reacon 
the provi8ion 'tlan put 1n here in the first place. Do you want to continue 
that concept? If the fact that subdistri~isn't defined anycore thlln GuL
divitJion io the :?roblem, probably you 't'1ould l'10nt ';0 consit1er, in lieu of 
~oinc back to the 't'1ord lIoubdivision" (nhich, even l1ith apolitical; added,has 
pro~lems) you mi~ht want to amend the section relating to creation of dis •t:::1.cts by the 8uprerne Court to add ;'subdistric'cs'; to mal~e clear thnt 
··cubdistrict:; ic ~eographical. ~his is 1£ you 't1an~ to continue t:he concept. 
::hat ~loulo ~ive you as much of a definition of '·.ictrict ao there currently 
io o~:distric=··. 

Judee Leach unc 2s1~ed about his initial point. • 
Lench: ~~e preoent constitutional provision tal~o about divisions of the 
court. ~his could we construed as meaning some~~in3 like probate division 
(createu by the Constitution itself) i.e. a cujject matter diVision, or it 
could be construed to be a ceozraphical diVision, or a combination:':Ilereof. 
t ~nicipal cou::t, for ~c&Jple, is ul~re less than a county io covered a • 
~aocraphical diviciou, and by having at the ~rsent time aom~1hat reduced 
jurisdiction, it involves a limited subject mat~cr division. Section 5 
~ecoenize8 the ri~lt of the ~upreme Court to mn~e rules governinc sCJject 
l~tter eiviaior.o but says nothin~ of Geographical divisions. l~ point is 
simply this. ~:: you are eoing to -- as a temporary expedient, upon the esta
blishment of a neu constitu':ion, ~'1itL a erandfather clause type of thinz- • 
ta!~e the personc 11:l0 hmre heen elected municipal judges and make them common 
pleas judges, tan-:: is one thine. It is temporn~7. But if in essence you 
are eoi~c to provide ~or continuc~ election of persons to the office of 
;:common pleas jcoGc· in an area of, say, Shaker Eeights, as opposed to cone 
other .judge ~1ho is ~lectec1 in Cuyahor:;a County, t~1ere llilt be a coraple=e in
consistency, eopecial1y 'tlhen it comes to ctate p~id salaries, and the rest. • 
~ight nml, under the present Constitution, ue recoanize a lesser court than 
a court of common pleas. Here we seem to have aereed that we are going to 
have ~ trial court - the court of cO~.~n pleas. 1 can see the temporary 
device of mavins someone over as an adwinistrative solution, but to L~ it 
seeus an anor~lJ to continue to elect indiviuualo from a differont area. Un
less you are coine to have ~~o divisions in cocrJOn pleas court, and different • 
sala~J concepts, too.� 

It was pointed out in LiscuGsion that in Cuyaho~o county there c.re 13 separate� 
r.lunici!,'al cous::ts. ~:hey are elected by 13 areas cnd under this proI'osa1 'tl0uld 
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•� 
conCinue to lJe -- :':::.:om PD.rL.la, rroill Sha!ter llei:::;hts,. ~40m-:leveland l~ei31lts, etc. 

•� JudCes 110uld be ca:!.lec1 judces of t:.e Ilcourt of comrJOtl plens of Cuyaho:::;a County;:� 
but uould� continue to be elected fon:::he rmaller areas from ~i1ich ·i:hcy are 

• 

not' elected i.e. Shal:er Heichts, etc. Uould jud:::e:J elected county uide and thoDe 
elected from ::;hal:er Ileichts have the SBoe title, duties, compensation - all of ~'. 

these ~uestions were raised 35 problems involved in this decision. Judge Leach 
reiterateC: that a decision nbout uhich way to Co L:u::;t be made firs·::. Judge l"tad
cli~i pointed out t~at the 13 judces on the municipal court of Clevelnnd are 
voted on only by the voters in th~ city of Clevelan2. ~hat is a population of 
200,000.� There woul~ ~e 2G re~u1ar cOu~~n pleas jUGces n~~ who are su~ject to 
the uhims� of the almost 2?i ::.1111on residen::s 0:: Cuya:lor.;a County. ~:e ac:c:ed that. 
to intecrate or not is a major policy decision. ix. ~kipton sue~es~ed t~ct 

the ·'brave uords:: a:'>out a unified court ,·,ere 11ere oeinc tossed in';:o tLle noll

• cttn. 

~ur::G~nheim: mlat c:o they do in Il1inoie~ 

• 
Radcliff: In Illinois they elect judces :crom C:ic'::ricts, 0ut Cool: County is an 
entirely separate entity. D~lnstate Illinois hac jU~0es elected ~y di::;tricts 
even the Gupreme Com:t is so electea. Dc':: judees ~:1ernselves exercise the same 
jurisdiction stateuid3 and are paid the S8L1e salnries stateuide. ·.:~ley live 
't'litilin t~leir respective districts. 

I.each: i ..nd ,,71thin one district they clo not have tuo judces -- one elected from 
the district and one -electec1 from a Sli18ller area -- i:loth on the saDe court. 

• Eri~:sson; There oi3ht be one other ",ay to ~et B:;.:oUl1.d "!:he problem nncl tha':: ~lould 

be to permit a district to be less than a county. 'Iou "ould still :lClve an en
tity but as the precent Constitution is l1ritten a (~iotrict cannot ~)e o:~1nller than 
a county. 

•� ~-,each; I could 'Je uronG, but I understood frof.~ t!lC Illinois juclces uhen persons 

• 

~,ere moved fror.l the JP situation into n Idnd of circuit court, they r,loved tilem 
over oricinally but once they uer movl3d over they (~id not continue to :~e elected 
in the small area. 'i'he:r "ere moved over totally. ~:herc wac subsel:!uently a 
re-evnluation ane the number '\10:= cut doun. In Cuya:l0~a ~ounty, for e}~aT1ple, 

dneler a similar situotion, all of the jud~es of the nunicipal cou~t 02 Cleve
lana and of the suburbs as tlell as the judges of t~lC court oi COnF.1On pleas, and 
0:: juvenile and of prooate 'uould all become cO....ll:lon :21eas jud3es. '.~here ~,ould 

conceivably then we n re-evaluation of the numbe~ 0';; jud3es at some points and 
it could ~e cu~ ~~c!~. ~his proposea provision seems to car~y the connotation 
that even thoueh they move over, assume the same ~uties and receive the Dane 
G~la=y, they contin~e to be elected in a small dic~ric~ -- SODe woul~, that ia.

•� r..adc1 i::::: : Lorain county hac 5 iJunicipal court::;. ~~!1ere are l~ or 5 in l~nt~o'.lery 

county. Stark hLlD th.:ee. Hahoni:l0 has severaL FranI~lin and Hamilton counties 
are the only 2 uri:lan counties without pro~lem because the uronicipal courts 
there are county-~dc'.e. 

• Ilr. :::1::,hpton then 'lOved to amend ~ection G(.\) (3: in ~:le ~econG 8:ld third lines 
to delete or :ZU:ClJI£·~n.IC'"£8)II and in the next to the last line to (elet~ ;:SUD
DI~'.=RIC'.:" 'lith the ~pproprial:e ch~nceo in punctuation and a(6ition of:or;; 
bef:ucen ;'counties;; an<1 ·'districts· in the :::i~st instance ~nci :;coun'i::.r ;; and 
':district' in the second. The motion ,~as ceconc.ec1 oy I·n:. Guzcenhei:..~. l·b:. f;.oberto 
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then nc!-;ed if the c:uU:l~e '.le~n3 that all of the ~uc1:::eG in CuyahoGa County uill 
hove to run cocnty-l1L:e. ~!e notcc1 t:lat he could. SYf:1P8t~lize uith jud3eD of some 
of the smeller cOlumities there nem llho vl1l1 never be electecl. juclze. ,:iudces 
are likely to be electek frora these perts of the county with :reatest politi
cal clout, he ot>sarve~. It nos pointed out that a 61milQ~ resul:: l10uld occur 
in rural areas whera counties are combined into diD~ricts. ~he center of popu
lotion has the vo~eo. !~ three counties are comblne~ into a district, there
fore, three judces \1ill be selected in ~!1e moill fror.l the populous tOl7n. '::he 
only alternative tlould ~e proportional re?resentation. ':here 1-laS (iscusslon 
concorninz the tle:?inition of ::<iistrict': - thnt it is r~18de up of one or r.lOre 
counties, and is there fore lercer than a county. 

iZ. Gu:cenheim; Iihy do 'tie :lave Iicountiea or districts: ' - could lole use the teru 
):-,stricts:' only, uithout ';counties.:; 

i;ontcomery: Hilat aL;out that Idea: :Tould that be 7Jatter? It l~eeps alive tIle 
~eation that every county OU8ht to have ~j~d~e. Julius, is there a reason 
not Co delete the ~eference to counties in Section 0? 

11••~th: ~~e conce~t of a dictrict as it is ~eZincd notl is that is aonethinc� 
larcer than a county, and ~uch a c~an:e would perhaps be interprc~e~ ~y some� 
as neon1ne that all CO'1'lmOn pleas COU1.'ts tloul~ have to be or3<!nize~ on a dio�
trict basia. I don't think that this io intendeo, ic it~
 

'_'here uas discussion about lolhether Section l~ requires one resident judee in 
each county and it waD acreed that it does not. ~hic wes the consequence of 
Issue 3. '.:l~ere further discucsion on the question of whether coun~ies need 
be mentioned in ~action G, ~asecl upon the supposition that a district could 
1;e coraposed of one county. Dut it UL1S pointed out -::hat the ConGt1::t1~ion de:?inec 
district as beine cor.~posccl of 1:':10 or more counties. 

r.oberto: I think that you would have courts o~ co~~~n pleas for ~istricts 

anel courts of COllDon plees for coun~ie~J unless you uere to deem each court 
o~ common pleae as a court o~ COL~lon pleas ::or the district. 

It UOD finally ae!'cad that the present lenztH13e chould Le retained. 

~:here was discussion about whether the compensation of all COIImlOn pleac jud~es 

should je the same. It wac n~reed t:.at any such rlecision should be pos~~oned 

until after equali~~tion of populat~on. It was also a~reed that to attet~t to 
~cal with this quection by 11ay of a schedule (to ta~e care of an interior be
~ore ehanee ove~~ t10uld ~e virtually imposci~le becauce a specific Cate could 
no~ now be set. ~1~e cl.iGcuosion ne::t turnecl to Gec1:ion 7 as proposed in ~reft 

lTo. 2. 1jr. nemeth :.'en':: th~ c~ction. It '(-1ould sutlll"oize the appointoent of 
r.:l8~iC~rote8, tlno ·t1ot~lti ~e e.ttor11eys and \7ho need not devote their :-:ull tiue to 
the performance of jUGicial duties. ~he nu~ber o~ im~istrates and their com
pensation liould be p=eccriued by the supreme cou~~ pursuant to its superinten
dence p~7ers. lie no~ed parallel provisions in H~1aii~ north Carolina, and 
/.1001:0. 

Cooe C:iscussion ccn~eret1 on the use of refereec under present 1m7. ~~ile. uae 

~. 

•� 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 
on a full tune bacic in cor.~~n pleas and municipal courts is authorized uy 
lm1. Mr. Neme~~ caid 02 Gection 7 that he was confident" that it doce not 
~~nclate that snls:.'icc of ma~istr~tec be paid ~y the state. (It had bean noted 
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• 

that re2e..·ees in fJUnicipcl cour'::s are poici in the same ,_m:~ner .as are L.1unicipal 
judGes - 3/5 ~ro~ the L~lnicipality and 2/5 by the county.~ lIe said tha~ he felt 
that the payment of Ma:3ict::ates uould £a11 under the provioion in proposed 
Secti.on :: that the Gen~rel f.ss.emuly lIould provide by 1m1 hO,"1 other e:~pense:3 

are to 00 pai~. Only jc(licia1 salaries are there t~n{~tei to be paid oy ~he s~e.te. 

l;ontzoiilc::y: mlat is the terr.~ of a county court judr;e': 

~adcliff: Four years. All other ju~~es havc six year te4WS. 

l·.iont~omel-Y: lIould there :Je nnything vn:one uith fi~dn:::; £1 10ur year term ::or 
macistrl.ltcs? 

l.~aclcliH: I cion' t thinl~ that it should be fixed in the Constitution. 

S!~1pton: I'm a little conceJ:ned about ~o1.·malizinG t!lis in the Cons~itution 

anytJay. O::Ile closer you ::cep it to the present systcm,i::le better off you 
l7ill Le, I thinl:. 'ihis uill probably create as many pai:t-tio.e jud£cs as ;;t111
tiDe jud:::;cs, uho will becooe permanent fixtures, servin: terms co-incide~t ~lith 

t~e appoiutin:::; authroi~y. I don't think that there is nny ~uestion about it. 
'lou are not tall;in::; abou~ appointine soneone here. or there to tal~e care o~ e~~

ceGS case.loa~ or onythia:::; li~e that. You are creatine a n~1 class of jud~e. 

i~nt:30r.lery: ~hiB is uhat Illinois call::; the associate ~uc'i::;e, isn't it? 

:'..adc11:.:1: ''::11ey have bot~l ['1lleictr'ates and ~.s:3ociate jud~c.n. ·-'hase "70uld ::>e 
ua~istra~ec • 

l.:ontGouery: Hcm (;0 you :::eel about Section 7 as wt:itten.'? 

Skipton: It ~otherc l1~C, for m:ample, that the prOVision :.-eads: :IThe nur:iiJer of 
magiotrn~ec uho 1.'2.'1 :)e opointed by ~ cOUJ:"i: of COL1fJOn pleas ••• shall be pre
cr1:>ed b~,' l~m.:: I t:lin~: that this r.leam: t:Ul!: the le:::;islal::1re is goin~ to ~lsve 

the snn:e ::inc1 of pro:>ler.: ';:!lat it ~toes nOl7 de'::erminin~ the nur'1uer of judseo ":lith 
people couinL ue~ore it ar':::;uin:::; the need for this many here and another nu~er 

there. '.:here will be ·::~1.e sm.le jocl~eyin:::; over the numLcr 0;'; masistrates as you 
have ovcr the nur.~er of jud:::;es ric~t now, I am ~fraid. 

lIont::;omer:': Gentlemen, oe=ore ue starte(~ the meetin::;, I revieued this c:!l1cstion 
,;~ith JuliuD. It seemet ';:0 me that if the Supreme :::;our-i: ~lC'lS beine asked ~o render' 
an advisory opinion to t~e lesislature on the need for the number of ju(:::;es, 
to be consistent anG to avoid a leeislative crab Jag situntion, ~Je should nt 
least let '::ne Gupre::le Court ta!.;e the inititative on the numbers of macis·::rates. 
It 1s ttill Goin~ to be ~ le:islative uatter, but if they ar~, in effect, 
jU(~r;es, tlhy clon' t ue trent them consistently and handle::hem both the SSCle v7ay. 
Ue cocld co :;ac!~ to pa:::;e I:. anel urite that into the nel] Section 5. 'iTe would not 
have to c~lanGe ~ection 7 at all for this purpose. !.t least that way the.re 110u!d 
be a rational determination oy some. ~ody. 'lou uould JC ~oing into this thin::; 
u1tb SOUlO lo~ic and or{:cr. 

llenctIl: i ..lthough I aru not speakin:::; a::;ainst SUCLl a provision, I -lon' t t~linlt thllt 
i':: uill co'::18£y the precent part-time judGes not'1 because it does involve a dif
~erent r.~nner of selection. It's no lon:::;er election, bu~ rather Jy appointment. 
f.1so, it 110u1d put those part-tine judC~s in a different classi:?icetion. ''::hey 
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would be judicial officers, but not judges. 

~~nt3om.ry; Yes, but l7ithout such a provision as Section 7, they have nothing. 
tfuen you have a full-tice judiciary mandated, without such a provision as this • 
one, you are coing to have 8reater oposition to the idea. 

S~ipton: I fear that we are getting into a maze here just recognizing and tryine 
to cope with what we sec to be the political problem. 

•Radcliff: John, what we are talking about is that there are 35 part-time munici
pal judges in Ohio and I thirot 61 or 62 county court judges -- that is the total 
number of part-time judces at the present ttme. Less than 100. 

~»nt30mery: Now those people will all serve out their present terms? •Radcliff: Yes, no term uill be abolished until the end of it. 

l~ntgomery: Then they have the option of becoming a macistrate for a similar 
period and maybe at a better salary, rigbt? 

Uemeth: nxcept that thel:'e is no. 3uarantee that they uould be because the se •lection method would chonge. 

It was aCreed that there ore no guarantees for another term in any case. It 
was also agreed to insert in Section 5 a provision for number of magistrates to 
be recommended by the Supreme Court, in order to furnish the General Assembly 
with a ~idelin~ on this matter. The Supreme Court's authority under Section 5, •it was reiterated, 1s advisory only. 

Skipton: I don't wish to argue the point, but this may oe the time for us to 
say nm' whether or not we would consider a different basis for the selection 
of the judges. In other words, whether or not we are going to say that the 
creation of judicial districts will be based upon population -- e.g. I-judge •per 100.000 people - which I don't believe we have seriously discussed. 

Hontgomery: He 'fill get into that. 

It was also suscested and acreed that Section 7 would be improved both as to 
style and clarification if the second sentence were made into two separate • 
sentences. the firlt to end after the expression "prescribed by law," uith 
deletion of the "andll that follOl'1s. 

Hontgomery: He are ready for Section C. He have a half an hour J so I think 
that ve can finish this up and decide what to do next. • 
l~emeth: 'lbe new Section u is also partly from the former Section 1 in Draft 
Ito. 1. It concerns who shall pay for what • 

i~. Uemeth read this section: 

:lTHE SAlARIES OF Au.. JUDGES MID ALL"OPERATING EXPENSES OF THE JUDICIAL • 
DEPMTl..JEl'ft SHALL 1m PAID FROH TIm STATE GENERAL FUl'1D AS PROVIDED BY LAH,� 
AND ALL OTHER COS-tG AHD EXPE1'tSES OF 'l'HE JUDICIAL DEPARTl1ENT SHALL BE PAID� 
AS PROVIDED BY LAU. 'l'HEnE SHALL BE A UlJIFIED JUDICIAL BUDGET PREPARED� 
mIDIm. THE SUPERV IS IOn OF THE SUP'REl1E COURT AS PROVIDED BY LAH. II� 
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This section is somewhat L~re flexible than the ori~inal statement in Section 1, 

• 

• 

• 

• 

• 

• 

• 

• 

• 

which l7as: "All expenses of the judicial department shall be paid by the 
state from the general fund as provided by la,~.ll Some questions \'lere raised 
here in regard to some offices, such as clerks offices, and whether or not 
these were part of the judicial department, and whether or not it was the 
intent of this constitutional provision to require that expenses of the clerl~s 

offices be paid by the state. Section C was drafted so that this would not 
be required. It makes clear that all that would be required to be paid be the 
judicial salaries and the operating costs of the court itself, such as secre
t.rial help, the law clerks, and probation officers, who are directly attached 
to the court -- these thin3s would be paid by the state. But certainly as 
long as the clerk's office remained a separate elected office it would not 
include the expenses of the clerk's office. The General Assembly could, of 
course, at some future time decide to abolish that office as an elective office 
and make aother provision for it. But the Constitution right now would not 
mandate that the expenses of the clerk's office be paid from state funds. 

The section llould provide that all other costs and expenses of the judicial 
department ohall be paid as provided by lm1. Even if the clerk's office 
1s now considered a part of the judicial department - and I thirut that is 
debatable - the General Assembly would be free to provide as to how this is 
to be paid for. 

Hontgomery: Ian' t there a nay this could be re-phrased. ''':here is a lot of 
repetition of tlprovided by lal1. 11 Can't the first t1l0 matters be combined into 
one? 

Nemeth: Hell, no, the reanon He have it separated is that lIe wanted to make 
clear that the salaries of judges and the operating costs of the court itself 
would be paid Hfrom the general fund as provided by lawll 

- obviously it has 
to be provided by law. But He didn't llant to say that the other expenses of 
the judicial department would have to be paid from the general fund. They 
would still have to paid "as provided by law," but the source of the payments 
would be up to the General Assembly to determine. 

Roberto: Hith regard to th~ clerk I s office -- the '-lay I read Section 1 it now 
defines judicial department as consisting of a supreme court, courts of appeals 
and courts of common pleas. Julius you mentioned that the clerk's operation 
mayor may not be part of that department. 

Nemeth: Hell, in Vie~1 of nhat ue have '-Iritten lIe believe it is not. But, 
there may be some who would argue ,'lith. that. 

Roberto: But does the expression :'all other costs and expenses" clarify the 
matter? 

Nemeth: Do you thinl~ that t'1e should remove l'1hat follons that - i.e. "of the 
judicial department."? 

Roberto: If you could refer to supporting agencies or something like that. 

lwntgomery: It implies that judicial department includes more than judges. 

Eriksson: I agree that there is some confusion here. It llould be possible to 
remove the second phrase and to find so~e better nay of ~efining the operating 
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expenses of the judicial department 80 that it uould be clear that they excluded 
the clerk if that 1s the intention--but I am not so sure at this point hou to suggest 
that. In other words, 1£ you simply remove the phrase "AND ALL OTHER COSTS AND 

ltXEPNSES OF THE JUDICIAL DEPARTHENr SHALL BE PAID AS PROVIDED BY WI," you are not 
removing anything that is essential because it would be implicit that the only things 
you are requiring to be paid from the state general fund are the things you are spe
cifying. The other things would have to be paid as provided by law, anyway. 

l-fontaomery - Should we simply drop the second clause then? 

Eriksson - I still think that there may be some confusion as to what all operating 
expenses of the judicial department included. If the intention is to exclude the 
clerk., I am not too sure how to say that. 

Skipton - You don't want to do it here anyway, do you? You go back to Section I for 
definition. 

~~nt8amery - Why can't we delete the second clause and put a period after lias pro
vided by lew"? It gives us only confusion and is going to be handled by statute 
anyway. Could we drop it? 

ltl. Nemeth and Itts. Eriksson agreed that the second clause of the first sentence 
could be dropped, but that there is still a problem involved in defining "operating 
expenses." That is, 8S to whether the clerk is or is not a part of that. 

Judge Leach - One way to solve the problem might be getting back to Section 1, which 
vests judicial power in the judicial department. Obviously the clerk doesn't have 
judicial power. Also in staff notes, which I think have a great input into inter
pretatioD, it could be specified that this means the court and its immediate em
ployees. That is, bailiff, probation officers, secretaries, etc. That, plus the 
judicial power arcument, and there would be no doubt about it. 

1'fODtgomery - Hould the word "direct" help here? That is, "direct operating expenses." 

Nemeth - When we wrote this second phrase in here J we had in mind such costs as 
costs of capital construction, for example, which would be an expense of the judicial 
depsrtmeDt, but we don't know if we would want to mandate that that type of expense 
be paid by the state teneral fund. For example, it may be that the General Assembly 
\~uld decide that the best way to handle this type of expense is to have the counties 
construct the office buildings and to have judicial departments then rent or lease 
them. 

Eriksson 1_ l'1e could forget about lloperating expenses" and simply provide that the 
salaries of judges and all personnel directly responsible to judges shall be paid 
from the state general fund. That would eliminate other operating expenses which 
might be included in this expression--such as pencils, stationery, and a lot of 
thing. like that that would be operating expenses. vfuat we wanted to exclude here, 
as Julius .ays, are the capital facilities and things like that. That would be 
more restrictive than this, but it would clearly specify whose salaries are paid by 
the .tate. 

It was agreed that this represents one way of approaching the problem. However, 
l1r. Nemeth pointed out, that one problem judges have from a practical point of vi~~ 

i8 that they can't convince county commissioners to ~ive them the office facilities 
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and office equipment that they think they need. It ''18S pointed out, houever, that 
the removal of the salary burden from the county might help.

•� Skipton - Why don't we simply say that the salaries of all judges and the expenses 
of the judicial department shall be paid from the state general fund? 

Judge Leach - By lI all expenses,;1 nren't you opening up the matter for interpretation? 

• Skipton - Hhat I am saying is that this brings it back to what the II judicial depart
ment" is. 

~~ntgomery - And that is, judges and direct personnel. 

•� Skipton - Anytime anyone defines that--then ••• I don't like °operating."� 

•� 

It was agreed that :tall operating" should be deleted (it is ambiguous) and that� 
the second phrase, lI and all other costs and expenses of the judicial department� 
shall be paid as prOVided by law ll should be deleted. The budget provision--the last� 
sentence in Section 3-- was retained as proposed. i~. r~ntgomery read the section� 
aloud a8 changed and asked for a motion on the changes. 1~. Skipton made the motion� 
and Dr. Cunningham seconded.� 

l~ntgomery - This takes us over to Section 23--0 repeal, I guess. 

Hemeth - This is a section that allows counties of less than 40,000 to combine 

•� various judgeships in one individual. It would need modification even if not re�
pealed because it still talks about the judge of the probate court, for instance, 
but further than that, this whole section nO''1 would not serve any purpose. As a 
matter of� fact, it would be contrary to the concept of a three-tier court system, 
~ithout or� with magistrates. If the basic premise is adopted that we should have 
a three-tier court system. then there is really no need for this provision.

•� Judge Radcliff - That will affect five counties--possibly six--Noble county is in 
the process. Five counties have conducted elections under this section, and have 
combined common pleas and probate courts. But £~1 people are involved here. 

• 
i~ntgomery - Well, that concludes the draft. I thimc that we have made real progress 
today. Are you ready to express your opinion on the second draft? 

Skipton - 1 have one question--we've acted upon this n~,--what effect does it have 
on present law with respect to provision for court rooms and that sort of thing? 

Hemeth - 1� would have to research the question of effect upon existing laws. 

•� Judge Leach - t-le've raised some problems in a sense. relating to '-1hat are t1expenses." 
There will be questions relating to "state general fund tl and lias provided by law." 
One approach Is that until the legislature prOVides by law it means nothing a~gay. 

A battle can still be raised about expenses--does it mean all expenses? If so, then 
is a new court house included in the broad sense of the term?

• Nemeth - To that extent the word :loperating" would have been helpful. because although 
difficult to define here, I thin!;: the word "operating" in accountant I s language has 
a rather settled meaning. I think it would exclude capital construction. 
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Sk1p~oa - But that changes with definition of law. In the oil business that is 
lubject to tax laws, etc. What I am getting at is that there are existing provisions 
dealtDs with the provision of these facilities and whether or not we have, in fact, 
ch_led thilll•• 

HontSOMl'Y - I'm sure we have, but \'1e haven't disrupted things purposely. He've 
tried not to, but tbe leals1ature will have to do some reconciliation. 

SkiptOD - But we ought to know in our mind. what matter. we believe we have affected. 

nemeth • This i8 one subject we might ask the Legislative Service Commission to re
search, using a computer search, perhaps. I have no doubt that a change of this 
magnitude would probably require the effective date of perhaps the whole article to 
be delayed sevelal years so that the General Assembly and everybody can get ready for 
tha ..itcb-over. 

lbntaomery - Are you suggesting we undertake such a study? 

Skipton • Yes, I believe that our report should say something about this. Just as 
it has been suggested that we point out our intent, and just as it has been pointed 
out what the probable effect is upon existing municipal judges. We should show that 
ue are ..are of these perhaps far-reaching effects.Nemeth - We will make a start--and 
with proper contacts we can make sure that we have covered everything. 

Mr. Montgomery, noting good attendance, asked the pleasure of the cODlllittee on 
the draft before it. He asked if there were a motion to approve it, not necessarily 
a8 a final report but as a report on the trial court structure. l~. Skipton so 
moved. 111'. Guggenheim seconded, adding that it was being adopted "a. amended." 
Adoption wa. unanimous. 

liontgomery - Juliu.. where are lie next? Should tIe go into court of appeals structure 
or should we go into personnel selection? 

Nemeth .. Our original thought was. that we would finish structure first. From a 
structural point of view, the remainina matters are less complicated. Ue have had a 
number of augasstions for change uith respect to the court of appeals sections. 

HI:'. Nemeth indicated that the staff would prepare a memo giVing a run-dO\'ID on 
materials already received by the cODlDittee on the topic dealing with court of ap" 
pull structure. It would be a list of references, he explained. 

Hr. Montgomery then asked U1'. Nemeth to write a separate memo. to be sent out 
before the next meeting, and to include all suggestions for change presented to the 
co.u.ttee with aoaae evaluation as to their constitutionality and the pro's and con's 
of accepting them or not. Ue will take a stab at drafting a court of appeals aec
tion next t~e, he .aid. He also stated that with committee permission he would 
"ork with Mr. Nemeth to come up ",ith a tentative draft, incorporating some of the 
more aubstantial recommendations and working with Special COUDsel. Judge Leach. 

It .as agreed to have the next meeting at 10:00 a.m. on Tuesday, June 4, 1974. 
A subsequent meeting i8 planned for June 17 at the same time, 10:00 a.m. before the 
Co_dssion meeting, although for that meeting Hr. Montgomery indicated that he would 
have to aak .omeone else to chair the meeting because he will be unable to attend. 

~e meeting was adjourned. 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
June 4, 1974 

Summary 

~he Judiciary Committee met at 10:00 a.m., Tuesday, June 4, 1974, in Room 11 
of the House of Representatives. Present were Chairman i1ontgomery and committee 
members ~~. Guggenheim and Representative Roberto. Also present were Judge William 
Radcliff, Administrative Director of the Courts, Mr. Allen Whaling, Executive Di~ 

rector of the Ohio Judicial Conference, C8mm1ttee Special Consultant Judge Leach 
and tir. Robert Manning of the Ohio State Bar Association, as well as staff repre
sentatives Eriksson, Nemeth, Evans, and Hunter. 

Chairman Montgomery opened the meeting by announcing that because of light 
attendance and the fact that one member would have to leave early, it was not likely 
that votes would be taken on matters scheduled for the day's agenda but that he ~oped 

that the draft and memorandum on the court of appeals could be discussed and the 
v1ews of persons present could be aired. He asked Mr. Nemeth to begin with an ex
planation of the court of appeals structure draft No.1. 

Mr. Nemeth - The first sentence of proposed Section 3 (A) states that a court of 
appeals shall consist of a minimum of three judges, instead of absolutely reqUiring 
that a court consist of three judges. If the need exists for additional judges, 
the General Assembly could so provide. The second sentence in the section, allowing 
laws to be passed increasing the number of judges, becomes unneeded. In the third 
sentence, the requirement that three judges hear a case is continued as at present, 
but an option is added permitting the parties to agree to submit a case to ~~o judges! 
The third sentence in the present section has an ambiguity in it anyway to the ex
tent that it provides that where there are additional judges. three judges shall 
participate in the hearing. This leaves up in the air the question of what happens 
where there are only three judges. 

Mr. ~~ntgomery - How is it determined that there shall be three or more than three 
judges? 

Mr. Nemeth - The draft pertaining to the court of common pleas, specifically in 
Section 5 (B). gives the supreme court the power to make certain recommendations, 
in particular as to number of judges. Thus the supreme court could make 8 recom
mendation on this matter and the General Assembly could act upon it. Section 3 (A) 
and Section 5 (B) would take care of the number of judges, and because this section 
provides for a minimum of three judges, there would be a clear implication that the 
court of appeals may consist of more than three judges. There could be any number 
from three on up. 

In the third sentence in Section 3, we have put in a new provision making it 
optional for the parties to agree, prior to hearing, to submit a case to two judges. 
This was a recommendation contained in the 1968 American Bar Foundation study of the 
federal circuit courts. I am not certain whether it uas adopted there or not. I 
do think that it would be one way--and an appropriate one--to cut do\~ on man hour 
judicial needs. This is not mandatory in any sense of the word. The provision could 
a180 have an additional use in an emergency situation where the third judge on a 
three judge panel was, for an unforeseen circumstance, absent from the hearing. The 
hearing could still proceed, provided the parties agreed to submit the case to the 
remaining two. 

Mr. l~ntgomery - Is it necessary to provide how many must concur to render judgment? 
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Mr. Nemeth ··This i8 taken care of in Section 3 (D) (3), which states that a majority 
of the judges hearing the cause shall be necessary to render judgment. In the case •of a two juc1ae panel, a majority would be two judges. So that question, in our 
opinion, 1. covered. 

The next sentence. in Section 3 (A), having to do with a presiding judge of 
the court of appeall, prescribe a method for selecting a presiding judge for the 
court of appeal. that parallels the provision applicable to the court of common •
plea. and the selection there ofa presiding judge. At the present time the method 
for s.lectias the preaiding judge of the court of appeals is not constitutional. It 
il atatutory only. . 

Judae Radcliff expressed the opinion that the statutory proVision governing 
the court of appeals works well. Specifically, it prOVides that the judge having •
the shortest time to serve and not serving by appointment serves in the capacity 
of presiding judge. Durina the lalt two years of the juClge's term, he 1. presiding 
judge. 

Mr. Nemeth • The problem i8 that this particular provision does not take into account 
either ability a. an administrator or acceptability to ., colleagues. If judges • 
elect one judge a. presidtDa, they have some measure of esteem for that judge and 
believe in the capability of the judge to administer. 

Judge Leach • 1 might add that in the 10th District the present sta~utory provision 
has been ignorec1 for lome years. Ever lince 1969, the court has elected Judge Troop 
as pre.iClina judie even though under the statutory test he could Dever serve as • 
presiding judge except for a month and ten days. 

Judae aadcliff • There i. a necessity in the 8th District and the 10th District to 
have some provision because there aye 6 judges in one district and 5 in the other. 
A rule of the court of appeals prOVides for a chief justice in the court of appeals 
of Cuyahoga county. • 
Mr. Nemeth - There are several constitutional ways in which the selection of a pre
siding judge could be handled. One tlould be to have him appointed by the chief 
jUltice of the supreme court, which. from an administrative point of view, might 
be good, but may not be acceptable for other reasons. Another method would be to 
have the preliding judge of the court of appeals appointed by the governor. Xhis • 
11 done in ~ew York, for example. where the governor. appoints the presiding judge 
of the appellate division in each of the judicial districts. There are other alter
nativel than this one. We selected this method becaule it already has a precedeDt 
in the Ohio Constitution. 

•Chairman Montgomery invited comments from the conaittee. 

Mr. Guggenheim. When 1 read this one. I felt that it sounded pretty good. 

Mr. Hontgomery - From the alternatives it appears to be the most logical one .. 

•Mr. Nemeth· In Ohio the' provision regarding the election of presiding judge of the 
common pleaa court has led to the creation of the post of administrative judge. 
Thil creates somewhat of an anomaly in that the presiding judge is the first among 
equals, '0 to speak. for some purposes. Another jud8e·~.dmini8trative judge··is 
responsible for .dalini.teatl". detail. 
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Mr. 11Ont30mery - Is there that much administrative work in the court of appeals to 
justify an administrative judge? 

Judge Radcliff said that he doubted if there is that much work in some districts. 
He said that Judge Leach, having served on a multi-judge court of appeals, might have 
some specific views about the need for administrative supervision. 

Judge Leach - No. However, I would elaborate a little on my disagreement with Judge 
Radcliff on the question of presiding judge. Our experiences on the court of appeals 
differed, leading us to different positions. The statute prOVides that the judge of 
the three judges who has the shortest term is the presiding judge. To a degree it 
18 rather a political matter in that the judge is known as the presiding judge when 
he comes up for re-election. In a five-judge court or six-judge court, as in Cleve
land, or in my philosophy in any court of appeals, the presiding judge should be the 
men whom the judges select as their presiding officer. Passing the position around 
as judges come up for re-election is not the right pattern in my view. 

Mr. l~ntgomery asked Judge Radcliff to express his point of view. 

Judge Rndcliff - Columbus and Cleveland are unlike the rest of the state. Cincinnati 
mey be a little different from the rest of the state but very little. By rule the 
courts have solved their own problems. Cleveland has a presiding judge and a chief 
jU8tice. Columbus has a presiding judge and that is all. 

Mr. 140ntgomery then asked l~. Roberto (who had just entered) if he had a view as 
to how presiding judges should be selected. He indicated that he and Mr. Guggenheim 
preferred selection by the other judges to the other alternatives that Mr. Nemeth 
described. He also noted that Judge Radcliff expressed the view that the present 
statutory method of selection based on length of remaining term has worked well in 
all districts other than in the metropolitan districts of Columbus and Cleveland. 
He also pointed out that in Judge Leach I s point of view the ~.resent statutory scheme 
is without reason--the presiding judge ought to be selected by the other judges. 

l~. Roberto indicated that he had no strong feelings on the matter at this point. 
Judge Leach suggested that the General Assembly has no right to say how the presiding 
officer should be selected. 

Mr. Nemeth - The next topic in Section 3 (A) is the selection of a principal seat. 
The suggested language is: IIA COURT OF APPEALS SHALL SELECT ONE OF THE COUNTIES n'l 
ITS DISTRICT AS ITS PRmCIPAL SEAT, AND SHALL t1AINTAIN ITS OFFICE AND ORDmARILY 
CONDUCT ITS BUSINESS THERE. IN THE INTERESTS OF JUSTICE, the court HAY CONDUCT 
BUSINESS in ANY county IN ITS district. Each county IN 7rm DISTRICT shall provide 
a proper aDd convenient place for the court of appeals to hold court, AS PROVIDED BY LAW." 

The language here borrows to some extent from the principal seat statute. Under 
the prOVision, the court would be compelled to designate one of the counties as its 
principal seat, although there is no reference to the "most populous" county in the 
district, so that would not be mandatory. The court could choose to sit in the ~st 

populous county but it could choose any other county in the district. It could s~
lect a county hased on closeness to geographical center or closeness to general dis~ 
tribution of population in the district. for example. There are a number of legiti 
mate factors for not selecting the most populous county. The court would have dis
cretion. A seat could be selected, then changed if a majority of the court wanted 
to do 80. 
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Hr. Montgomery - How 1s it done now? 

Mr. Nemeth - At the present t~e there is no requirement in the Constitution that 
the court maintain a principal office. 'Lhere 1s only a requirement that the court 
hold .8,sions in each county of the district as the necessity arises. 

11r. MODtaomery - Thi. appears to be an area of ~ajor chanse--whether a principal 
.eat Mould be de81pated. and. if so, how. 

Nt'. Nemeth again explained that at the present t~e there is no provision in 
the eoastitution which requires a court to designate a place within its district as 
the place where it has it' office and ordinarily sits. It was agreed that the court 
by tradition does designate such a place. In the 3rd District, for example, it was 
noted that Lima was desipated as the principal seat to which attorneys are asked to 
come. l-b:.' Nemeth pointed out that in IDOst instances. not exclusively but in most 
inat.ac••• 'attorneys are requested to come there to make oral arguments. 

Mr. Ivans - The statutory provision for a principal seat now is permissive. 

Judse Radcliff - It i. permissive, and it has never been used. It 1s new. This is 
the matter that concerns Judge Kerns. 

Mr. IVans - The statute allows the members of the court by majority vote to designate 
• county •• a principal seat. If they do, the county cOlllJlissioners of the other 
counties are l1berated from the requirement of providing office space and .re re
quired to contribute to Ue expense of the principal seat. 

It was pointed out that the statute 18 permissive whereas the proposed consti 
tutional . language i8 mandatory. 

Mr. Nemeth read the statute: 

Ita. C. 2501.181. (A) A court of appeals may select one of the counties in its 
district a. its principal .eat. 

(B) The board of county commissioners of the county selected as the principal 
seat of 8 court of appeal. ahall prOVide and maintain the books, supplies, and fa
cilities required to be provided under section 2501.18 of the Revised Code. The 
ap.... of operatin& the court, 'including the cost of. providing and maintaining 
book., supplies, aDd 'facUiti.. , and including the comp~8ation of one or more coO
et.bl.s appointed pursuant to section 2701.07 of the Revised Code, shall be borne 
by all counties in tbe dlltrict. The share of such expenses required to be paid 
by .ach cow:aty shall IJe proportionate to the population of each such county compared 
with the total population of the district. according to the latest federal decennial 
ceuu. The auditor of the county selected •• the principal seat of a court of ap· 
peals .hall. annually, calculate the 'hare of the court' 8 expen.es owed by each of 
the other counties in the district. aad shall issue hi8 warrant for the proper amount 
to the trea.urer of each IUch county. 'i:he share of each county shall be paid on such 
warrat iRa the treasury of tbe county select:ed as tb~ pr,lncipal seat of the court. 

(C) If seourt of appeals selectl a county a8 its principal seat as provi~ed 
in thb ••ction, the other counties in the diatrict sh-all not be required to provide 
••pa~.te booke, lupplte., aDd facilities for the court UDder section 2501.18 of the 
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Revised Code. ~raen the court in the interests of justice temporarily conducts busi
ness in a county other than the county constituting its principal seat, such other 
county shall prOVide the court ~1ith such xacilities as it needs at the time for the 
proper conduct of its business." 

Judge Radcliff explained that the legislation was passed at the request of the 
1st District court of appeals, which was having a disagreement be~leen Butler and 
Hamilton counties. Since its enactment, no one has used it. Therefore he questioned 
putting it into the Constitution on a mandatory basis. 

Itt. ~~ntGomery - What in fact happens) Judge? 

Judge Radcliff - The statute provides presently that the county of the residence of 
the judge prOVides him with an office, books, and stationery. The court then travels 
around the circuit sitting in the comr.~n pleas courtroom of a particular county. No 
headquarters is needed. TIlere is a court of appeals for every county in the state 
of Ohio under the present arrangement. The clerk of courts in) for example, 11ercer 
county, is the clerk of the court of appeals for Mercer county. This suggestion is 
at odds with the idea that there is a court of appeals for every county of the state. 

Mr. ~~ntcomery - Deposit of records would be one reason for designating a principal 
seat. 

Judge Radcliff - This ~1ould represent a full circle. Formerly, each judge was paid 
a portion of his salary by each county in the district. In a district with 15 counties, 
for example, each judge received 15 checl~s once a month. Finally the salary of the 
court of appeals was made payable by the state. This represents return to an ar
rangement whereby each county contributes to the logistics of the court operation, 
when the trend 1s for the state to bear the entire costs of all the courts in the 
state. 

~~. Montgomery - Is it desirable to have a central headquarters? 

Judge Radcliff I do not think that there is any necessity for it. There is a 
clerk's office in each county of the state. 

Judge Leach - I think that it should be optional, so that each court) for reasons 
peculiar to that court, could have a principal seat. This can be done under the 
statute. To say that they "shall" in the Constitution "1ill create lots of problems. 

~~. Nemeth - Do you think that if we leave it optional the option will be exercised? 

Mr. Roberto - I can't think of any persuasive reason why we should mandate a central 
office and involve everyone traveling great distances, at the convenience of the 
judges, ID doubt. But I would be concerned about the ne::t step, as I see it, \ihere 
each court wo~ld want its own clerk) bailiff, and other personnel. Tilis would create 
an additional staff that I am not sure is needed.. I think that I tend to agree l'lith 
the arranzement whereby the clerk of the courts serves as the clerk of the court of 
appeals in each county. The judges are required to ride circuit, and I have diffi
culty understanding the advantage of having a central place and requiring everyone 
to travel to the court. 

Mr. Montgomery - Iwwever, cases in small counties, I think, are rather infrequent. 
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Anytime you handle something just occasionally you are unfamiliar with it the next 
time. I suppose that you could get more efficiency 1£ you could get more volume of 
clel'k activity in one spot. The efficiency argument would probably not apply in 
larsec counties where I suppose that there are more cases appealed. 

Mr. Nemeth - At l.aet one district in this state has interpreted the present provi- _ 
.iOll to .aD that if there 11 only one case filed in a county, the court is compelled 
to SO thel'e to bear it. The judges go there in accordance 'lith a calendar that they 
tU. with the secretary of .tate. A case will not be moved from one county to 
another for he.ring. Thil could involve months of UlUlecessary delay for the liti 
aGt. And it also re.ulte in a waste of time and expenditure of money on travel. 
The kat. of Ohio .e far a. the staff is able to determine i8 the only populous 
state in the ~ion wbich still requires its court of appeals judges to ride circuit. 
Others all bave permanently designated seats--either one seat for the entire state 
or three or four designatee! around the state. They do not go from county to county 
The court of appenls in these states is viewed as a district court and a represent
ative of the state, not an extension of local government. Perhaps Ohio has more 
court of appeals judses now than we need. The problem is that they cannot do their 
~k becau.e they are restricted by the organizational restraints placed upon them 
either by the eanstitution or by statute. 1hey cannot do their work in the sense 
that the workload is not properly. distributed. 

Mr. Roberto - But with three judges for each district, the only way to solve that 
problem is to eliminate SOll8 of the districts and create a larger district. I am 
attracted to the idea that judges are required to ride circuit and that litigants 
can. appear in their own coUDties.. I am not familiar with the problems created by a 
staal. ca.e in a county but it would seem simpler to transfer t~at case to the ad
jolDiaa county instead of centralizing the court 1n a single county~ 

Iii:. Montgomery - Some flexibility might be in order. What might be right for one 
dilb:1ct might not be right for another. Perhaps taking out the mandatory aspects 
of the principal seat provision would be a middle ground. ';he reasons for riding 
circuit are not as obvious as they used to be. 

Mr., Nemeth - I think that the option would be with the court even under this provi
sion. It would no longer be mandatory for the court to go to each county as the 
nece••ity arises. 

There was discussion about the feasibility of making the principal seat provi
sion pem1es1ve. Mr. Nemeth expressed the viet" that in such case the provision would 
be likely to become a nullity in'view of Ohio's history aa far as the organization 
of the court of appeals on a district basis is concerned. Judge Radcliff opined 
that such a position ignores political realities, however, involved in judicial 
selection•. Judges are elected in counties and the only way in which judges are 
going to be elected i. to go to counties where the voters are and let themselves 
be see. The point was made that most courts would permit case transfer. 

Guests were asked to contribute opinions. Mr. Whaling commented that Judge 
Kerns, in his presentation to the committee, expressed dissatisfaction with the 
statutory provision. Bis problem is to some extent a political problem in that 
he is headquartered in Champaign <iounty in Urbana and the operational center of the 
dll~rict i8 in Dayton, which is not the geographic center of the district. Selec
tion of judges and reteQtioD of judges, to some extent, ahould go hand in hand with 
evaluatUm of where the court shOUld be held, he added. 

3812
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 



•
 

•
 

•
 

•
 

•
 

•
 

• 

• 

• 

• 

7. 

Mr. Evans - However, I think that it is important to know in this context that there 
are states that do not have traveling courts, as it were. Each of the other 22 
states with intermediate appellate courts have courts that do not travel. There, too, 
judges are elected and are elected from geographic districts from 'Jhich a judge must 
solicit votes although he does not hold court in each of the several counties within 
that district. I am not saying that the argument raised here is not perfectly valid 
but apparently it has been overcome in other states. 

Mr. 11ontsomery - As long 8S everyone would be faced with the same situation, what 
advantage or disadvantage would there be? 

Mr•• Eriksson - I imagine that we would have to examine actually where the judges are 
elected from in those other states to see how it works. 

There was general agreement that decision on this matter would be postponed. 
Mr. Guggenheim said that at this point the permissive arrangement appeared to him 
to have advantages. Mrs. Eriksson pointed out that if i1shall ll were changed to "may" 
the provision might as well be elLminated from the Constitution. She also observed 
that the provision as written--!.e. the court would "ordinarily conduct its business ll 

in the principal seat--is not mandatory and the court could travel if it chose to do 
80. It could ~t1ll conduct business in any county in the district. If the court 
felt that it was to its advantage to continue to ride circuit, it could do so. She 
suggested bracketing the two sentences if decision is to be postponed until a later 
time. Mr. Hontgomery agreed. 

Mr. Gusgenheim then asked to go baclc to the preceding provision to inquire what 
happens if a case is heard by two judges and they do not Bzree. The staff replied 
that the appeal would have to be reheard in this situation. i~. Nemeth then returned 
to a discussion of the draft. 

Mr. Nemeth - The next change in the draft ties in with the option of selecting judicial 
ponels. Section (B) (3), last sentence, uould be amended to delete the word "three" 
from the provision for concurrence. The change is not sub~tantive. If the cause 
were heard by three judges, concurrence by three would be required, but if it were 
heard by only biO, concurrence by two 'Jould be sufficient. The next addition is the 
addition of a division (D) in section 3, reading as follows: 

"EACH COURT OF APPEALS SHALL APPOnf£ AH ADMINISTRATOR UIlO SHALL ASSIST THE PRE
SIDING JUDGE AND WHO SHALL SERVE AT THE PLEASURE OF THE COURT. THE COMPENSATION OF 
THE ADMnlISTRATOR SHALL BE PRESCRIBED BY LAH, AND HIS DUTIES SI1ALL BE PRESCRIBED BY 
RULE OF TIm SUPREME COURT PROHULG\TED AFTER CONSULTATION HUH THE PRES IDING JUDGES OF 
THE COURTS OF APPEALS. A PERSON APPOn-rmD BY A COURT AS ADHINISTRATOR WW BE EMPLOYED 
BY THE COUR'"i IN Ii:>RE THAN THAT CAPACITY, AIID THE COURT HAY El1PLOY ADDITIONAL PERSONNEL, 
AS MAY BE PRESCRIBED BY SUPREl1E COURT RULE, NECESSARY TO CARRY OUT ITS FUNCTION .\, 

The provision is self-explanatory. The basic concept of having an administrator 
assist each presiding judge would be to take the administrative detail work off his 
shoulders. Such a person would prepare statistical material on the courts for the 
supreme court. Since in some districts there would not be sufficient justification 
for havinc a full~time administrator the provision allows him to be employed in some 
other capacity also. His duties would be prescribed by supreme court rule but the 
Con.titution would provide that such rules could be promulgated only after the court 
had consulted with the presiding judges. The presiding judges are the ones with whom 
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the administrators would have to work 80 it seems appropriate to give presiding 
juc1S.' a role. • 
~. Montgom.ry - This follows the rationale of the centralized location and district 
creation, rath.r than viewing the court as an instrument of local government. 

Judg. Leach - I donlt think that the creation of the administrator is necessarily 
d.peaclent upon the establishment of one centl'al headquarters. The two provisions 
ar.n't nec••••rily tnterdependent. • 
Mr. Nemeth - They are not inextricably tied together as such. There would be a 
u•• for an administrator even 1f there were no central office. 

Mr. Montgomery - The provision is mandatory. Does this mean that one would have to 
be appointed in a distrLct where not necessary? • 
1.fr. BYans • I think that what is mandatory is that some person be designated to 
al.... these funct10ns which the court l'1ou1d prescribe. It is quite conceivable 
that the parson miaht devote only a portion of hil time to these administrative 
dutl••• • 
Mr. Mr:mtsomery • In lome instance, perhaps the clerk of courts of the most populous 
county would gat the job? 

Thia was tentatively agreed to. The administrator could be anyone on the court 
of .ppea18 ataff. Mr. Nemeth expressed doubt that the clerk of courts, who is a • 
s.p.r.t. elected offlcial, could simultaneously be an employee of the court of appeals. 
There Dd.sht be a conflict of iilterest there, he thought. 

Mr. MoIltaoaery • What 18 done now? 

Juda- Radcliff replied that court. have administrative personnel bearing other •job titlel~ For example:the administrative assistant to the court in Franklin 
countyadsbt beconst.ble or court reporter. He expressed agreement with the concept 
that courts of app.ala ahould be able to have administrative personnel paid as such. 
He eareed, too, that the need for an administrator i8 particularly pressing in metro
politan ar.... He questioned the mandatory aapect of the provision. •1*. McmtSOIlery .. What kind of justification is there for the mandatory language? 

Mr. Nemeth - It would impose a uniform system of employees and an established order 
of adlaini.trative responsibility from the supreme court on down. There would be one 
per.. in fINery district to whom the administrative director of tne supreme court 
could look for certain information and for the fulfilling of certain functions. {ole •
have heard 80me testimony to the effect that 80me of the judges, because of their 
polition as presiding judges, have to devote time to administrative detail (such as 
fil11ag oat repo~t8 for fitins with the supreme court) with which they would prefer 
not to be bothered. 

HI". Moatgolllry • But each judge could decide whether achainistrative matters were •
cutttDa into hi. time, could be not? 

Ml'. Ivans .. But by the prov1ston that the person can do other tpings the job need 
DOt be • full-time one. 
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Judge Radcliff- No reports are required of the courts of appeals. Reporting is done 
by the clerl~s. 

There was general discussion about reporting requirements. Statistical reports 
are filed by the clerk of courts, accordins to Judge Radcliff. The chief justice 
can require and has required additional reporting as part of investigations of back
log. But this is not done on an annual busis, he explained. l'~. Guggenheim indi
cated that he preferred to defer to persons more expert in the field. He questioned 
whether expense could be a factor if the provision is mandatory and an administrator 
1s not required in every district. It was pointed out that the administrator could 
serve many functions--e.g. as secretary to the judge or in other capacities as needed. 
It was agreed by all that every court would need ~ employee. 

Mr. Nemeth - This committee has discussed in the past the value of being able to 
monitor work load-~f every appellate case, for example--and of being able to report 
to the supreme court where the workload is the heaviest so that the supreme court 
can shift cases from district to district. It we adopt such a concept, then in the 
future 1 think that there would be more administrative detail. 

Mr. Guggenhetm said that he supposed that judges would want their own employees 
for such a purpose and that he could understand their preferring their own secretaries 
for the purpose over the clerk of courts. The clerk of courts, he said, might or 
might not have the judge's interests at the top of his calendar) so that the judge's. 
preference on this score would be understandable. 

Mr. Montgomery - ~~ybe we're having trou~le with terminology here. 1'fuybe we don't 
have to call him administrator. That connotes to me someone who manages something. 
What we ,eem to be talking about is more or less an executive secretary. Someone 
should be designated to keep what records are required by statute and supreme court 
other than the judge himself. 

Mr. ~wntgomery suggested that for the moment the discussion should no longer be 
pursued. He indicated that he believes there are two sides to the question. 

Mr. ~~ntgomery then asked Mr. Nemeth to capsulize the provisions of Section 5 
for the benefit of the committee and participants at the meeting. The general sub
ject of the section, it was noted, is transfer of cases, and }~. GuggenheUn in par
ticular had some questions about requiring consent of the parties. His concern) he 
said, was the purpose of the section. If it is designed to alleviate inequitable 
workloads) his question was whether consent of the parties should be required. 

Mr. Guggenheim had to leave, and Chairman llontgomery said that Section 5 would 
be reviewed and a record made for all committee members. He stated that on June 17 
two mandatory propositions would be up for decision--i.e. a mandatory central office 
and 8 mandatory administrator. And a decision on Section 5 (D) can also be made at 
that time, he said. 

Mr. Nemeth - Section 5 (D) would provide for the possi~ility of the supreme court 
and the courts of appeals transferring their original jurisdiction cases downward-
the supreme court to the court of appeals and common pleas courts and the courts of 
appeals to the various common pleas courts uithin their district. This section would 
also provide for the possibility of transferring court of appeals cases from one 
court of appeals district to another court of appeals district. All this would be 
done upon application to and approval by the supreme court. The way the provision is 
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drafted, it would require not only the consent of the receiving court but also that 
of the partiel. This is a constitutional prOVision that is still rath~r new and 
rather rare. Molt of the states permit transfers from one court to another or from 
one district to another by statute. if they permit it at all. There are a good 
number that do. 118ny of them require the consent of the parties. But a provision 
luch I. Section 5 (D) goe, beyottd that. Constitutional provisions incorporating 
this type of flexibility do ex1at in sOile of the more populous states. as a means 
of MUSing the docket. Both New York and California, for example, have provisions 
permitt1Qg the transfer of Cases from one court to the other or from one district to 
the other. In neither of those states is consent necessary. For comparison,I'll 
read the present California provision, which wa. incorrectly identified in the memo
raocJwa that accompanied this draft a8 Art. VI sec. 4 (C). It should have read 
Art. VI, .ec. 12. This section 12 of Art. VI reads as follows: 

'~e Supreme Court may, before decision becomes final, transfer to itself a 
cau.e in a court of appeal. It may, before decision, transfer a cause from itself 
to a court of appeal or from one court of appeal or division to another. The court 
to which a cause is transferred has jurisdiction." 

The predecessor aection of this one, the section 4(C), enacted originally in 
1928, wa. interpreted to give the Supreme Court absolute discretion. It needs to 
give no reason for transfer. There are as many variations on this theme as. there 
are states which allow it. In New York, not only is it possible to transfer appel
late ca.es from one court to another but the supreme court (the trial court there) 
can transfer cases from one court to the other. Again, this can be done without 
tbe COBsent of the parties involved. In N~~ York the court of appeals handles tbe 
probl_ quite differently. Here is Art. VI, section 4 (8) of the New York constitu" 
tion: 

'~enever the appellate division in any department shall be unable to dispose 
of itl busines8 within a reasonable time, a majority of the presiding justices of 
tbe .everal departments, at a meeting celled by the preSiding judge of the department 
in arreare, may transfer any pending appeals from such department to any other de.. 
partment for hearing and determination." 

The reaction to the N~ York provision on the part of participants at the meet
ing was one of seneral disfavor. Mr. Nemeth explained that section 5 (D) of the 
Draft wes not based on a comparable provision elsewhere. 1~ ••~ntgomery noted that 
Judie Guernsey had suggested the idea of transferring cases, not just judges, and 
that ,the committee had liked the flexibility that such a suggestion afforded. He 
invited comment from members and participants. 

Mr. Manning .. I'd simply like to say that if you leave the matter to the consent of 
the parties. I don't think that it will work. I think that if the idea has validity 
the power should be vested in the supreme court. 

Mr. MoDtsomery .. What authority is there D~l to transfer cases with consent? 

Judge Leach .. Judges are transferred now. As a practical matter, ~lever, the Con
8titution provides that in addition to all powers vested by this article in the au
pI''' court, the supreme court shall have 8eneral superintendence over all courts 
in the .ta~e.· Pursuant to that, the supreme court adopted rules of superintendence 
for the cOmmon pleas courts and pursuant to that they bave just proposed rules of 
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superintendence for the municipal courts. They have never actually adopted superin
tendence rules for courts of appeals but they have the power to do so. It seems to 
me that the court could adopt the substance of 5 (D) from time to time by rule. The 
court could adopt rules and change them for great flexibility. I think that to pu~ 

these proposed provisions into the constitution is to defeat the broad flexibility of 
the existing language. 

Mr. Nemeth - As written, this section provides that transfers would be accomplished 
by application made to the supreme court, under its rule making p~lers. 

Judge Leach - However, the present Constitution has) in effect, delegated to the 
supreme court broad p~ler to adopt rules within this general field of superintendence. 
Th18 would take away the broad power and tie the court dONn to specifics in the case 
of a transfer. 

Mr. Montgomery - Do you think that the present power is broad enough to cover transfer 
of cases? 

Judge Leach - Certainly, if the supreme court chooses to adopt a rule on this matter. 

Mr. Montgomery - Hithout consent? 

Judge Leach - Yes. 

Hr. Nemeth - Hould it have power to transfer original cases dO\mward? If the inter
ests of justice required? 

It was 8sreed that what was being talked about here are the original writs. 
Judge Leach said that he believed that transfer down from supreme court to court of 
appeals, for example, would go beyond the rules of superintendence. It was agreed 
that this involves a problem of conferring jurisdiction. 

Mr. Montgomery ~ Aren't these cases the troublesome ones? 

Judge Leach - However) if cases are transferred from the supreme court to the court 
of appeals and they are under the Constitution appealable as of right to the supreme 
court, the result is an exercise in futility and delay. 

There was some discussion about the original writs, using habeas corpus as an 
example. Some expressed the view that for the supreme court to send cases down to 
the court of appeals or common pleas court and have the same case come back up to the 
supreme court as an appeal on the record accomplishes nothing more than appointing a 
referee in the first instance to make a record. Judge Leach pointed out that legis
lation was adopted several years ago, at the behest of the judBes from Cuyahoga Eounty, 
to allow the transfer of cases from common pleas to municipal court. This was adopted 
as a device to remedy backlog and delay in common pleas court. He said that it was 
his understanding that the legislation has not worked because by the time the cases 
are examined for purposes of transfer many could be decided. There has apparently 
been no use of the statute in areas other than Cuyahoga £Cunty. 

Mr. Montgomery pointed out that here the group was discussing ;;vertical" transfer, 
and he asked if "horizontal" transfer creates any problems. It was pointed out that 
there are disparities 1n the degrees of conscientiousness on the bench. Judge Radcliff 
pointed out that the industrious judge has his own work current, and is willing to 
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serve on assignment. He had reservations about substituting transfer of cases, he 
said, because cases might be transferred to a county where a backlog exists. The 
.ystem would not be without its problems. He also pointed out that a change of venue 
under the rules of procedure no longer requires consent of the county where the case 
il sent. As a result, he said, he had seen cases sent from a countY where the court 
bad a backlog to a county in worse shape. Visiting judges had to be employed in 
such situations. 

Mr. MOntgomery • Do you think that the idea of case transfer has any merit? 

Judge Radcliff • I do, but I think that case ~ran.fer requires the exercise of great 
care. 

11r. Nemeth • Even if a provision such as this one were incorporated in the Constitu
tion, the polsibility of 8s8igning judges would Itill be there. 

Mr. MOntsomery • If the possibility of horizontal transfer already exists, is there a 
need for such a provision? This is the question we are probing. 

Judge Leach - 1 think that from the caseload standpoint, the ability of the court to
day to a.sign a judge to hear a case or add to the number of judses sitting on the 
court of appeals or to have two panels, coupled with the power of the supreme court, 
as yet unexercised, to adopt rules of superintendence providing for lateral transfer, 
8bould handle the problems. I think that the supreme court has such power. As for 
vertical transfers··i.e. from the supreme court to a lower court--! do not see the 
value tna.much as cases can be appealed anyway. I can understand the problems dis
cussecl by Juclge GUernsey relative to habees corpus and that sort of thing because afl 
• member of tlle supreme court and court of appeals I would have been happy to have 
been able to dispose of such "cats and dogs"--but they are going to come back up on 
appeal. I am afraid that if such a provision a. 5 (D) is aclopted there are going to 
be certain courts whieh will transfer all of these cases. The results could be bad 
both politically and Judicially. 

Mr. 11ontsom8rY • It seems to me that 8 better case can be made for transferring cases 
at the appellate level where you have the choice of transferring one case of trans
ferring three judges. 

Judge Radcliff then spoke of the use of retired judges, pointing out that in the 
9th Diltrict Court of Appeals in which most of the easeload is in Summit county, there 
are two judges who had to retire on account of age. They sit on the court regularly, 
he aaid. This helps the court in that district because the judges live in Akron and 
no travelins is required. 

Mr. Montgomery asked for staff comment. 

~~ •• Erikslon • Judge Leach mentioned that some courts might perhaps abuse the pm~er 

of traaafer, but it should be noted that this provision requires that it be done pur
suant to 8upreme court rule. As I read the prOVision, it does not permit the court 
itaelf·-either appellate court or common pleas--to make this decision except pursuant 
to supreme court rule and supreme court order. 

Judge L.,ch - Do you mean a general authorization or a specific directive as to each 
individual case transfer? (The response was specific.) 
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Judge Leach indicated that if 80, he felt that the supreme court would be over


burdened to the point of not being able to hnndle its ~ln caseload.
 

Mr. ~~nt~omery then asked staff to summarize from the transcript of these pro

• 

ceedings the pros and cons of the three items of controversy. r~ announced that the 
next meeting of the committee would be on June 17, 1974 at 10 a.m. He added that 
he felt that the discussion had been helpful and that the draft was useful for dis~ 

cU8ston purposes. Mr. Nemeth added that of the proposals under discussion most have 
been tried in one form or another in other states. 

• 

Mr. 11Ontgomery then asked for ideas of topics for future meetings. It was 
agreed that a couple of items concerning the supreme court and called to the staff's 
attention by Justice Herbert would be presented to the committee. t~. l~nning in
dicated that he would review Bar Association files for material on supreme court 
structure. l~ere was a general consensus that there are no major changes to consider 
in this area. 

At the ne~=t meeting the committee will reconsider the court of appeals, what
ever is brought to its attention concerning supreme court structure, and possibly 

•
 begin with judicial selection.
 

The meeting uas adjourned. 

• 

• 

•
 
.,
 

• 

• 
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Ohio Constitutional Revision Commission 
Judiciary Committee 
June 17, 1974 

SUlllD8ry 

The Judiciary Committee met at 10 a.m. on Monday, June 1" 1974 in Room 10 of 
the Hou8e of Repre8entatives. Present were ~~. Guggenheim, who chaired the meeting 
at the prior reque8t of Chairman 11ontgomerYt and Mr. Skipton, Mr. Mansfield, and 
Dr. Cunningham, 88 well as the Honorable William D. Radcliff, Administrative Director 
of the Courts, Mr. Robert Manning of the Ohio State Bar Association. Bar Association 
Con.ultaDt E. A. Whitaker, Director Eriksson and staff members Mrs. Hunter and Mr. 
Nemeth. 

Action on the minutes of the last meeting was postponed until the next meeting 
becau•• tbey were not available. 

Mr. Guggenheim ~alled the committee's attention to a letter dated June 6. 1974 
from Judge Joseph Kerns of the Second Appellate District in which the judge expressed 
reservations about the proposal for mandating creation of a principal seat in each 
appellate district. Judge Kerns' proposal.would instead make creation of a princi
pal seat optional; on the other hand it would require rather than permit the court 
to conduct business in every county of its district. Hr. Guggenheim invited comment 
on the letter. 

l1r. Skipton· What is the status under present law? Dontt appellate courts have one 
county in which they meet on a regular basis? 

Judge Radcliff • No. the Third District 1s the only one where this is true. The 
rest of the courts ride circuit. 

11r. Skipton· If you wish to communicate with the court, to whom do you write a 
letter? 

Judge Radcliff - To the presiding judge. It can be sent to any county in the district 
and the clerk of courts will see to it that the presiding judge receives the letter. 

There was 80me discussion about the relationship of the clerk of courts to the 
court of appeals. The question wae raised about whether the clerk in each county 
acts on behalf of the court of appeals and to what extent the proposal for a court 
of appeals administrator would replace the clerk with such an administrator. Judge 
Radcliff indicated that if there were a single principal seat and an administrator 
there, a transfer of responsibility could take place. At the present t~e, he ex
plained. the clerk of courts. as an elected official, has statutory duties, one of 
which 1s to act 8S clerk of the court of appeals. He stated further his belief 
that ultimately clerks will have to be appointed by the court and that their clerk
type duties would relate to certificates of title and issuance of licenses. He 
said that there are disadvantages to haVing completely independent official handling 
the buainess of the court. 

It was agreed that the body of Judge Kerns' letter should be incorporated into 
the summary of the proceedings of the meeting (it is attached hereto). but that the 
merit of his criticism would be covered in the discussion of pro's and con's of 
matters covered by Court of Appeals Draft No.1, concerning which the committee had a 
memoraDdwa before it. 

t~s. Hunter proceeded to discuss this summary of the pro's and con's as these 
evolved from the meeting of the cOIIlllittee on June 4, 1974. 
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Mrs. Hunter - At the last meeting there were four matters that were discussed but 
upon which decision was postponed. This memo summarizes the discussion at the last 
meeting. It 18 hoped that at this meeting the committee will be able to reach a 
deci8ion on lome or all of these matters. 

The first point relates to the method for the selection of a presiding judge in 
the court of appeals. At the present time, there is no constitutional provision for 
the selection of a presiding judge. The provision is statutory. The present statu
tory method is for the elected judge in each district who has the shortest period of 
time left to serve in his term to be presiding judge. The proposed change would be 
to incorporate language sbnilar to the language governing the common pleas court 
into Section 4 and would provide that the judges of each court of appeals elect one 
of their number to serve as presiding judge. Some of the points mentioned in favor 
of putting such a provision into the Constitution were that the present statutory 
method of selecting a presiding judge takes no account of the judge's administrative 
ability or of his willingness to assume administrative duties. Nor does it take into 
account his acceptability to other judges on the court. A second point in support of 
incorporating such a provision is that selection should be governed by constitution-
and that the proposed provision has precedent in the present Constitution. The ex
amination of how some other states have handled this include the popular election 
of the presiding judge of the intermediate appellate court, or the appointment of 
such a judge by the supreme court chief justice or the governor. Of these alterna
tives the change incorporated in Draft No. 1 seems to be more logical, and the most 
consistent with the Ohio Constitution. It was also brought out in the discussion last 
time that the present statutory provision for selecting a presiding judge in each 
district has not been followed in at least one area of the state. These three points 
were made in support of including provision for selection of a presiding judge in 
the Constitution. 

On the other side, it was mentioned that the statutory provision works well) 
that only in the court of appeals of the Eighth District and the Tenth District- 
Cuyahoga County and Franklin County--is there a necessity to have a special provision, 
because one district has five judges, the other six. In these two districts, it 
was pointed out, selection can be controlled by local rule. It was also mentioned 
that there is little work of an administrative nature in most districts and that 
therefore there is no bnperative need to incorporate in the Constitution a provision 
for selecting a presiding judge. 

l~s. Hunter then inVited other comments as to whether a provision relative to 
the selection of a presiding judge in each district ought to be included in the Con
stitution. 

There ~~as discussion about one purpose of the statutory provision-- giVing status 
to the judge with the shortest remaining term--and a question was raised about whether 
this practice would not be likely to continue. If so, it was noted, it would be op· 
tional, and not mandatory. A judge's colleagues would be responsible for according 
to the presiding judge selected that honor. At present, the attainment of the posi
tion is automatic, by statute. Discussion of the fact that the present statutory 
arrangement is sometimes i.gnored explored the reasons for such a situation--i.e., 
that when a law is too res~rictive, it is ignored with impunity. Mr. Nemeth indi
cated that he believes it desirable to set up a constitutional framework that is 
flexible enough so that provisions such as these are not ignored. 

Mr. ~~nsfield moved to adopt the proposal for the selection of presiding appellate 
judges. 
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Mr. Skipton seconded. 
Adoption of the proposal was unanimous. 

Mrs. Hunter - The second change in the proposal considered last time was to add 
constitutional language requiring the court of appeals to select one of the counties 
in the district as its principal seet, and to maintain its office there and ordin
arily to conduct its business there. At the present time, there is a statute which 
allows the court of appeals to select a county in its district as its principal 
.eat. fhi. is a relatively new statute. The present Constitution provides that the 
court .h.ll hold session in each county of the district lias the necessity arises." 
The provl.10n on travel would be changed from a mandatory to a permissive one. In 
other word., the court would still be permitted to travel from county to county, 
and the provilion would read a8 follows: "1n the interests of justice, the court 
may conduct business in any county in its district ll 

, rather than to require that 
the court shall hold sessions in each county of the district. But the selection 
of a principal seat would be required. 

One of the arguments made in behalf of this proposal was that such a proposal 
would, in the long run, result in more effective use of judicial time and in tmproved 
court administration. One office in the district would bave the responsibility of 
checking the status of all appellate cases in the district, and administration at 
the state level would be ~proved by the improved ability to monitor the overall 
workload and determine the need for assigning judges or transferring cases. The 
present provision in the Constitution that the court shall hold sessions in each 
county hal been interpreted in at least one district to mean that the court is com
pelled to 80 to a county even if there is only one case filed there. One idea of 
having a centralized office would be to promote the transfer of cases, which, hope
fully, would result in savings of time and money. 

Mr. Nemeth - In the district alluded to, the court not only goes to every county 
where there is a case filed, but the movement of eases is not permitted. The court 
files a calendar with the Secretary of State once a year, as reqUired, and then 
does not take up cases in any other order except as specified on the calendar. A 
case in county "X" may be ready for hearing in January, let us say, but if the court 
is not scheduled by the calendar to go to that county until June, the case waits 
from January until June for resolution. The number of courts that operate in this 
fashion is not known for certain. 

Mr. l~nsfield - Do 1 understand correctly that the court of appeals has no power 
now to schedule a hearing on a case that has arisen in a county other than that in 
which the court proposes to hear it? 

l~. Nemeth - By agreement of counsel, I believe that a case can be transferred. 

l~. ~~nsfield - There is some lea,ay then. I think that there is merit to Judge 
Kerns' suggestion. That is, as 1 understand it, he would have the selection of a 
principal seat permissive instead of mandatory, but Qe would require the court to _ 
sit in every county in its district. 

There was discussion about the fact that the latter portion of the Kerns pro
posal is already in the Constitution. That is, the court is required to "hold 
sessions in each county ••• as the nec~ssity arises." The meaning of the clause 
lias the necessity arises" was questioned. Apparently, it has meant ",.,henever a 
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case is filed in a county" to some although a divergence of opinion among appellate 
judges was recognized. 

The statute authorizing designation of a principal seat has apparently not been 
used. l~. Nemeth said that in one district a central place has been designated, 
but whether the designation was made pursuant to statutory authority is not clear. 
The Third District Court of Appeals sits in Lima, but the action has apparently been 
based on custom. The Court on occasion travels--for example, in the case of the ~~rion 

Correctional Institution it may at times be easier for the Court to go to the Insti 
tution than for litigauts to go to the Court. The arrangement is, however, appar
ently informal in nature. 

Mr. Nemeth - No court in the state has used the statute to designate a principal seat, 
to our knowledge. One of the consequences of making a constitutional provision on 
this subject permissive is that it will be used little if at all. Only a constitu~ 
tional mandate is likely to result in significant centralization. 

Mr. l~ns£ield - However, I fear that if designation of a principal seat is mandatory, 
desire to travel will be reduced. 

It was agreed that travel would be reduced but that case disposition would be 
expedited. Mr. Mansfield asked if courts of appeals have lagging dockets. Judge 
Radcliff indicated that only one court--the First District Court in Cincinnati- 
has significant backlog problems. The statutory provision on principal seat desig
nation was enacted in large part at the behest of the First District, he noted. 
The aim was to pass part of the costs around the district and relieve Hamilton 
County of part of the financial burden. It was the hope that, in this way, more 
law clerks could be hired and the staff increased in order to cope with the backlog. 
Cuyahoga County, too, has lots of cases, but also lots of judges, he said. (It has 
six). ~~. 11ansfield noted that as a practitioner he had heard of few problems involving 
getting cases healrlon time in the court of appeals, as opposed to common pleas court. 

Mr. Nemeth - As a sidelight perhaps it bears bringing up again that among the states 
which have courts of appeals (and about half of the states do) Ohio is the only one 
where judges still ride circuit. In the other states either the court meets in the 
capital city or else it meets in several designated cities around the state. No 
other state constitution dire~tly or by implication requires courts to touch every 
coon~. 

Judge Radcliff - 1~.Chairman, may I give you a little history. The first iQtermediate 
appellate court in Ohio was established in about 137S. It was a District Court, com
posed of the trial judges sitting £n ~--virtually revi~1ing their own wo~k. The 
next step was the creation of the Circuit Court. In 1912 the system was reworked 
again, and it was decided that instead of a district court or circuit court, ~ court 
of appeals for every county was to be preferred. The proposal for a principal seat 
would be reversal of the position adopted in 1912. Of course, in 1912 the stata 
had about one-third the population that it does today. Travel was more difficult, 
and it lJaS easier for three judges to go out for ten cases pending in various 
counties than it was for the parties and the relatively feu attorneys to travel to 
the cou~. 

1~. l'~n8fie1d asked Judge Radcliff how the appellate judges feel about the 
present system. Judge Radcliff said that it was his view that, in general, ehe 
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judges are satisfied with the system. l~. Guggenheim asked about the purpose of 
both portions of the proposal--!. e. ,one having to do 'dth a centralized office and 
the other eliminating the requirement for riding circuit--specifically, if both are 
aimed at improving efficiency of the court of appeals. Discussion on this point 
reverted to the possibility of making the constitutional provision for a centralized 
seat permissive instead of mandatory. 

Dr. Cunningham - That would bring the parochialism of today' s time and needs into the 
Constitution. I would favor centralizing the court--having one county designated 
as depository for records of the court. 1 endorse the regional court concept. 

In the ensuing discussion it .was further pointed out that Ohio has one of the 
lowest ratios of population to number of court of appeals judges. It was suggested 
that thirty-eight such judges (as created to date) may be an excess number in state
wide terms, but that the constitutional framework prohibits the use of judges in the 
most efficient manner. l~. Nemeth suggested that the questions before the committee 
are ultimately related to the matter of judicial selection, since the main reason 
for the popularity of the present system appears to be the opportunity to travel 
about the district for election purposes. It was agreed that if the method for se
lecting judges were changed to one based on appointment, the urge to ride circuit 
might dissipate. 1~. Guggenheim suggested deferring decision on centralization and 
travel until the question of selection was settled. The committee agreed. 

~here was disculsion of the advantages and disadvantages of having the clerk of 
courts serve as clerk of the court of appeals and the general conclusion was that a 
regional clerk would end disparity of practices and introduce uniformity; but, on 
the other hand, the local clerk apparently provides more convenience to attorneys. 

~~. Mansfield repeated his reservations about lessening public convenience and 
public preference by changing the system. 

Mr. Skipton - We have to keep in mind service to the public. But I am disturbed by 
the reported situation in which the court of appeals says that until it reaches 
county "Xli on its schedule, regardless of the importance of a case, it is postponed 
for hearing because of the court's travel schedule. That bothers me. 

l1r. ~~nsfield - It bothers me, too. But if 1 understand correctly, there isn't any
thing to prevent a court from correcting that. It's simply poor administration. 

~~. Guggenheim asked if there were consensus on either matter--(l) required 
centralization and (2) changing circuit riding from a mandatory to a permissive 
prOVision. 

Mr. Skipton - I would not have a provision such as this one in the Constitution 
unless it had direct effect upon the quality and amount of justice rendered to the 
people. If it would not have such effect, I would not favor including it. 

1~. l~nsfield - If we change the principal seat provision to a permissive one, we 
will simply be repeating the already existing statutory provision, is that correct? 
(The raspo~set1aS affirmative.) I would·have no objection to incorporating the 
statutory provision into the constitution, but I hesitate to make it mandato~y. 
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Mr. Nemeth - There is some question, of course, about whether the General Asserob:y 
had ~le authority to pass that legislation in the first place, in view of the present 
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constitutional framework. 

•	 r~. ~~nsfield - I can understand that such a question exists, and to that extent 1 
can see some merit in incorporating it into the Constitution, inasmuch as the legis
lature may have been without power to do what it did in enacting the statute. 

•
 
iIr. Mansfield also said that he endorsed both points in Judge Kerns' letter-


that he would have principal seat designation permissive and traveling mandatory.
 

Dr. Cunningham - My feeling is that we should centralize the location of the court 
once the area within which it functions has been determined. I favor the mandatory 
position for purposes of administrative centralization and the administration of justice 
in the broader sense. 

• Mr. Nemeth said that if the committee consensus is that there ought to be a con
stitutional provision on this point and that it should be permissive, then perhaps a 
languace change is in order, but that he had a question whether the travel provision 
in Judge Kerns' suggestion is more clear than what is presently in the Constitution. 
This is something that could be further considered, he said. 

• lir. Nansfield stated that he thinks that an interpretation of Judge Kerns' sug
gestion is that if a court exercises its option to designate a principal seat, it 
should be compelled to travel to the other counties. He repeated his concern about 
takinB the court away from the people. 

•
 It was also agreed that although deferring decision until after judicial selec

tion is considered might help, it would not affect Mr. l~nsfield's concerns.
 

• 
Judge Radcliff was asked for his personal opinion. He replied that he is com

mitted to the notion of haVing the court in every county, particularly in rural areas 
of the state. He sees this system as bringing government to the people. He also 
stated that he has no objection to authorizing a court to select a principal seat 
and cited as examples of courts already very centralized--the Sixth District Court 

• 

in Toledo, the Fifth District Court 1n Canton--(where ~10 judges of that court live), 
as well as the courts in Columbus, Dayton, Lima, Cleveland, and Akron. In the Ninth 
district, for example, he said, there are four counties--Lorain, Wayne, Medina, and 
Summit--but most cases are submitted in Akron by litigants who do not want to wait 
until the Court comes to one of the other counties. It is Judge Radcliff's vial 
that the ills that the proposal would correct are not as bad as they could be because 
the system is pretty effective as it is. 

Mr. Guggenheim - I would like to move on. The question apparently is whether we want 

• 
to put the statutory provision into the Constitution, particularly· in-vi~~ of the 
fact that there might be a question of the constitutionality of the statute. The 
mechanism might be of some value to particular courts. 

Decisivn on the question was deferred until after the question of selection is 
disposed of, with the staff being instructed to investigate the possibility of a provision 
that ~·70ll.lc1 be. pQt"missive.

• Mrs. Hun~er - The next point discussed at the last meeting was putting in the Consti 
tut10u a pLoVi9ion that would require the appointment of an administrator in each 
court of appeals. Specifically, the language in the proposal before the commietee 
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would allow that person to satva the court in other capacities, so that there could 
b. a part-time administrator. This is in recognition of the fact that not every 
court of appeals district would need a full-ttme administrator. The constitutional 
provision proposed would also provide that the administrator's duties would be pre
scribed by the Supreme Court through its rule-making powers and that the Supreme 
Court would be required to consult with presiding judges of the court of appeals on 
rules affecting the administrators' duties. At the present time the courts of 
appeals have no constitutional or statutory authority to appoint an administrator. 
In fact. statutory authority is limited to the authority to appoint court reporters 
and constables. Personnel for the court are designated as either court reporters or 
constables although they might be--and frequently are--carrying out administrative 
responsibilities. 

Some of the points in favor of putting a provision in the Constitution for an 
administrator for each court of appeals are: (1) that such a provision would pro
vide a means of standardizing reporting practices and other office functions; (2) 
that a mandatory provision such as this would impose a uniform system of court em
ployees thr~'lghout the state and an established order of administrative responsibility 
from the Sup~eme Court on down to one person in every appellate district to whom 
the Administrative Director of the Courts could look for information; (3) that the 
presiding judge. would be relieved of administrative detail. It was pointed out 
that it is anticipated that administrative responsibility on the part of the pre
siding judge will increase as recommendations are carried out for overall monitoring 
of the workload of the appellate courts on a state-wide basis. 

The point mentioned against a provision for making the appointment of an admin
istrator mandatory was that although there is a need for administrative peTsonnel. 
who should be hired and paid as such (not as constables or reporters). this need is 
primarily confined to the metropolitan areas. Therefore. making a provision manda
tory would be inappropriate. It was also pointed out in the discussion that at the 
present time the reporting from the court of appeals to the Administrative Director 
of the Courts is done by the clerks of courts and that in general this has not been 
an undue burden. One of the points made in the discussion was that there may be an 
inaccuracy in calling such a person an :Iadministrator". There was recognition of 
the fact that judges need en executive secretary or some such officer whose duties 
might well be administrative in nature. But it was troubling to some participants in 
the discussion to require that there be an f1 administrator" because the term connotes 
a manager. This may be a matter of phraseology so that if there were some general 
con_eo8U8 that there ought to be such a person in each appellate district. perhaps 
the terminology question could be resolved by rewriting, it was concluded. Perhaps 
the committee would at this time like to discuss the general question of requiring 
some kind of administrative personnel in every appellate district. 

Mr. l1ansfield - ~fuat do the courts do now in metropolitan districts? I am under the 
impression th~~ in our district. the Ninth District. there is a separate clerk for 
the court of appeals. 

Mr. Nemeth - There can't be one. 

Mrs. Ilunter - nut there certainly is an administrator in many districts--going under 
another ~ ;:~ation. 
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Judge Radcliff pointed out that there has been a secretary in the NintOh District 

for years. called a court reporter. It was pointed out that there might be specially 
designated deputies having responsibility for the court of appeals files. Mr. •38~ 
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Mansfield said that case filing in the Ninth District is not done in the office of 
the clerk of courts but in an independent office attached to the Court of h~peals. 

It was pointed out that such a situation demonstrates the>inconsistency existing 
from district to district. The practice in the Ninth District, it was agreed, has 
probably evolved from custom, because there is no statutory authorization for a 
separate clerk's oifice. The court employees in question are paid in part by 
Summit County. with the major contribution coming from the state, ~aid Judge Radcliff. 
The mechanism for designating employees, he explained. is for the court to prepare 
a journal entry to that effect--making someone a court reporter, for example-
,~hlch entry is sent to the Administrative Director. The "cl erk" in the Ninth District 
is apparently a court reporter. 

The addition of such a provision for an administrator to the Constitution was 
questioned as unnecessary surplusage. 

l~. Nemeth - Countr~7ide, the business of court administration is an emerging pro
fession. There is an increasing realization that a court functions on two levels. 
one of them--the reason for its existence--being to dispose of cases, and judges 
alone are responsible for that and should be free to devote a maximum of time to 
that. The other level of a court is that of being a business. A court system. in 
order to be run most effectively, in the opinion of many who have studied judicial 
problems. should be run in a business-like manner. Those persons who are responsible 
for the business end of the court are. or should be. court administrators. Sometimes 
persons occupying such positions are untrained in court administration. Many others 
are so trained, however. and there are a number of programs around the country for 
such training, including at least one endorsed by Chief Justice Burger himself, 
namely the Institute for Court Administration in Denver. 

Mr. ffitipton asked who writes rules for and oversees the courts of appeals. It 
was pointed out that in Ohio at the present time the Supreme Court promulgates rules 
for the Courts of Appeals, and supervises them. 

Mr. Nemeth - But I do not think that at the present time the Supreme Court could 
designate by rule that there shall be an administrator. 

Mr. Skipton - I'd rather provide that the Supreme Court has power to prescribe some 
of these things than to say "there shall be an administrator." That to me is putting 
legislative material into the Constitution. 

Dr. Cunningham - It should be statutory. There should be a court administrator of 
the Supreme Court and an administrator of each of the districts of the court of 
appeals. And there should be an administrator of each court of common pleas. But 
the constitution provision should be limited to an authorization to provide for the 
administration of courts. 

It 'las pointed out, however, that the office of Administrative Director of the 
Courts is a constitutional one. And it should be, according to Judge Radcliff. But 
there uas opposition from committee members to trying to be more specific witn re
spect to other aspects of the administration of the various courts. Dr. CunniBgham 
said that he felt creation of specific offices and enumeration of administrative 
duties should be the subject of statute, not the Constitution. 

•
 
L question was raised about the .need for administrative personnel. Judge Rad


cliff stated that he believes the need to be greatest at the trial court level,
 
where the business of the court is varied and involves many responsibilities of a
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diverse nature. The need is not so great at the appellate level, in his view. 

•l~. Skipton - I would prefer the ~~iting of one general provision that covers all 
courts 1n the state. 

There was sentiment to authorize, instead of mandate, appointment of certain 
court personnel. It was agreed that blanket authority would not necessarily be 
limited to administrators but could extend to other court personnel as well. • 
Dr. Cunningham - It 1s up to the legislature to determine by what names employees 
Ihall be called--whether constables, reporters, or what. 

Hr. Gugsenheim - There seems to be agreement that what members favor 1s a general 
authorization for the appointment of administrative personnel. • 
}~. Nemeth - Is it the consensus that such authorization should be a matter of 
Supreme Court rule? 

There were expressions of preference for making thi~ a matter of Supreme Court 
rule, not statute. • 
Mr. Nemeth - This will pose difficulties if the present method of financing is con
tinued. But if state financing is adopted, it would seem to be the logical approach. 

Dr. CUnningham - Once the Chief Justice and the Judicial Council (or whatever body 
stands !a ~ earentis to the courts) set forth the judicial budget, it would be up •
to the legislature to appropriate the money. 

DiSCUSSion followed about the present methods of court financing. Inasmuch as 
the Supreme Court and courts of appeals are state financed, l~. Guggenheim asked 
whether it would not be possible to write an authorization for these two court levels, 
regardle.s of what changes are made at the trial court level. • 
Mr. Nemeth - Yes, but if we put in the kind of provision that seems to have emerged 
from this discussion, that provision will cover not only these courts but all courts. 

Dr. Cunningham - Precisely. It should do so. • 
t~. Guggenheim - Don't we have a proposal for changing the financing of the common 
pleas courts-·one that would relieve the counties of the burden of supporting ehe 
courts and place the burden upon the state? 

Mr. Mansfield - How are costs borne now? As I understand it, common pleas court6 are 
supported substantially by the counties at the present time. Is there any reason to • 
change that? 

Mr. Nemeth - If there is to be a unified judicial budget, the components ofwh~ch 

would originate locally but ultimately be channeled to the Administrative Director's 
office, and presented by either the Administrative Director or the Chief Justice to 
the leeislature, then 1 could see a number of reasons for changing the method <1)£ • 
financial_ It would be much easier for the Court. to deal with a General AS8emlDly 
which cont'1'o18 all of the money that the Court is talking about, than to write a 
unified judicial budget, part of which is financed by local funds and part of ,_bicb 
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comes from the state. So there would be a reason to change financing if the concept 
of a unified judicial budget is to be carried out. I think that the committee has 
in its past deliberations concluded that it wants to recoulmend a unified judicial 
budget. 

Mr. Guggenheim - As I read the committee's wishes expressed today, there is a desire 
for a constitutional provision saying that there may be appointed administrative per
sonnel for the courts, at all court levels, as may be determined by the Supreme Court. 
Couldn't the financing question be taken up independently of this? 

Itt. Nemeth said that he did not have the trial court draft before him but that 
he believed the matter had already been covered by the committee. }rr. Skipton agreed. 
Also, the concept of a unified budget has already been endorsed by the committee. The 
staff was directed to proceed with a redraft along the lines of the committee's uishes 
with respect to administrative personnel. ~~. Guggenheim then asked Mrs. Hunter to 
continue the summary of points discussed at the last meeting. 

~~8. Hunter - Finally, the fourth point under discussion was a provision that would 
allow the Supreme Court to transfer cases arising under the original jurisdiction of 
the Supreme Court and of the courts of appeals (mainly the extraordinary writs) to 
lower courts-·except for cases l~here the Constitution vests original exclusive juris
diction in the Supreme Court. The transfer provision would also allow transfer of 
cases from one court of appeals to another with the consent of the respective courts 
and the parties. Transfer of cases would be accomplished by specific directive of 
the Supreme Court t in the proposal before the committee. 

One point made in favor of the proposal was that to a1lou the transfer of cases 
as well as the assignment of judges--which is not precluded by the proposal--would 
give the court system greater flexibility by increasing the alternatives for equaliz
ing the caseload around the state. A second point made in behalf of the provision 
was that to allow the transfer of the original jurisdiction cases not only relieves 
some of the burdens on the appellate court but cases transferred to the common pleas 
court are heard, in the first instance, in a forum better suited to the exercise of 
original jurisdiction. Thirdly, the provision would not foreclose assignment but . 
increase administrative alternatives. Finally, the power to transfer would be exer
cised pursuant to specific directive of the Supreme Court pursuant to rule, and this 
aspect of the proposal, it was felt, would minimize the chances for its abuse. 

A point made in opposition to including the transfer provision in the Con$titu
tion went to the requirement that the parties would have to consent to any traosfer. 
There appeared to be unanimity of objection to including this consent requirement, 
based upon the fear that it might make the provision unworkable. Judge Leach $X
pressed the view that under the constitutional provision siving the Supreme Court . 
general superintendence over all courts of the state, that court may adopt superin
tendence rules for the court of appeals that could incorporate a provision for trans
fer of cases, at least from one court of appeals to another. In his view it ~10uld 
therefore not be necessary and l~ould be undesirable to specify the Supreme Court:' s 
authority to do this because it is already included in the broad power of superin
tendence over all courts of the state. ~his point would not extend to the portion 
of the proposal having to do with transfer of cases from appellate to trial courts, 
howeve~. ~~ n10 matters should be consiciered separately. 

It l1as also felt that if the transfer of cases from the appellate courts dOlm 
to the trial courts is allowed, this l1ill not accomplish anything in the long run 
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because the cases are bound to come bacl~ up on appeal, and this provision simply 
allows the insertion of another step. Under such a vi~~, it might be better for 
the Supreme Court or court of appeals to handle the matter in the first instance. 
It was also suggested that if the proposal as written requires the Supreme Court 
to direct the transfer in each instance, this might overburden the Supreme Court, so 
that this aspect of the provision ought to be reconsidered. 

~~. Skipton - ~~at is the problem in this state that the provision attempts to solve? 

l-Jrs. Hunter - This provision addresses tllO problems. Judge Guernsey expressed the 
position that the original jurisdiction cases clutter appellate dockets, and there 
should be authority for the appellate court to transfer these cases to the trial 
court level. 

l~. Skipton - Is the original jurisdiction conferred by the Constitution? 

Mrs. Hunter - Yes. 

Mr. Skipton - Is this not working at cross purposes? rnlY not repeal the jurisdiction 
provisions? 

Mr. Nemeth - There is a good deal to be said for leaving original jurisdiction in 
an intermediate appellate court, particularly with regard to its supervisory p~~ers 

over the l~ler courts. But the feeling was expressed before the committee that in 
some ori.inal jurisdiction cases, such as habeas corpus, perhaps the common pleas 
court is a more appropriate forum because the common pleas court 1s more attuned to 
the reception of eVidence, and so forth. Courts of appeals are used..to working ~lith 
prepared records and briefs. In some instances, justice would be served if an 
appellate court were permitted to transfer an original jurisdiction case down to 
the common pleas court. 

Mr. lJansfield - Was any thought given to changing the numbers or l~inds of matters 
1n which the court of appeals has jurisdiction? 

Hr. Nemeth - There was no suggestion in this regard. 

~~. Mansfield - I'm not inclined to believe that it is great inconvenience for the 
court of appeals to call in a eourt reporter and take testimony. 

Mr. Nemeth - Some courts have had problems. For one thing this is not only because 
of the lack of a ready court reporter, but because some court of appeals judges have 
had DO trial court experience and are not comfortable with the situation where they 
are the court of first instance. 

Unfamiliarity with the rules of evidence was cited, but Hr. l1ansfield said that 
he doubted that the reasons cited were legitimate. These are extraordinary remedies, 
he said, and then asked if the court of common pleas has any jurisdietion in regard 
to them at the present time. Common pleas courts have habeas corpus jurisdiction 
but not jurisdiction in the high preroGative lirits, }~s. Hunter said. It was also 
pointed out that even though eommon pleas courts have habeas corpus jurisdiction, 
if the habeas corpus writ is filed in the court of appeals, the court of appeals 
now has no choice about handling the matter. Judge Radeliff pointed out that special 
masters are appointed for purposes of handling these matters and that the Supreme 

3830 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 



•
 

•
 

• 

• 

• 

• 

• 

• 

• 

• 

• 

12. 

Court does not take testimony. 

JudGe r.adcliff said that he had no objection to laternl transfers but that he 
questioneG vertical transfers. }~. ~~nsfield agreed, but asked if that couldn't be 
done now. Judge Radcliff indicated that lateral transfers cannot be made at the 
present tu~e. ~~. Guggenheim then asked about requiring consent of both the courts 
and parties in transfer cases. There was General agreement that consent of the 
parties should not be required if the provision is to have meaning. 

lir. Mansfield - I think that Judge Radcliff makes a good point. I think that we 
should keep the lateral transfer provision but drop the requirement for consent of 
the parties. 

Hr. Gugeenheim asked if there lo1ere any disagreement uith that position. No ob
jection was voiced. 

Hr. Guggenheim then asked Hr. Nemeth to continue on ~'1ith the agenda before the 
committee. }~. Nemeth said that the discussion on Supreme Court structure would be 
postponed in the interests of time. Then he distributed Research Study No. 36, hav
ing to do ~}ith judicial selection and briefly summarized its contents. This is the 
next major topic that the committee will consider. 

~~. Nemeth - This memorandum summarizes the five currently used methods of judicial 
selection. Some states use gubernatorial appointment, and some require the subsequent 
approval of the legislature, or one house thereof, or some body specially created 
for the purpose. A second method is legislative selection, in ~}hich the legislature 
designates who shall be judges. A third method is nonpartisan election, in which 
judicial candidates are prohibited from being formally associated with a political 
party on a general election ballot (although they are sometimes nominated in parti 
san primaries--as in Ohio). A fourth method is partisan election. A fifth method 
1s the appointive-elective method, which has also come to be knm~n as the merit plan 
or the Nissouri plan. Missouri was the first state in the union, in 1940, to adopt 
it by constitution. It should be pointed out that the 11issouri Constitution does 
not mandate merit selection of all judges. It merely permits the legislature to 
enact enabling legislation, and pursuant to this the people of rlissouri have chosen 
to select all Supreme Court judges and court of appeals judges on the merit basis, 
and in tuo metropolitan areas the trial courts are selected on this basis. 

The a~pointive-method plan seems to be the trend. In the last 25 years, there 
hasn't been a state which has changed its method of selection to anything but the 
appointive-elective method. The memorandum points out the states uhich now use this 
method, either in whole or in part. It also touches upon the history of judicial 
selection in the United States and in Ohio. The ~ast portion of it (pages 4 through 
p. 10) discusses the pro's and con's of the various alternatives. 

~~. Bemeth also distributed copies of the Fall 1973 Cincinnati Bar Association 
Journal ~ealing with judicial selection. 1'~. Mansfield said that he assumes that 
there are variations on the Hissouri plan and Hr. Nemeth assured him that there were 
and that the variations would be discussed. The history of the plan and its author
ship in Ohio ~-1ere discussed. 11r. Skipton asl:ed if the material to be considered 
would cov~~ the ethics of advisory eroups, and i1r. Nemeth said that this topic ,is 
not includad in the judicial selection memorandum. 
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Finally. }~. Nemeth asked for suggestions of people to invite for the purpose 
of addressinz the committee on the subject of judicial selection. l~ny people have •already made contact with the office. he said. Dr. Cunningham suggested a pro and 
con presentation from the Ohio State Bar Association. 

Mr. l~nsfield raised the question of ~ar association polls and whether or not 
it is felt that such polls and the endorsements that res~lt are effective. This 
i. a matter that varies from community to community and from state to state, according •
to Mr. Nemeth. The memorandum touches upon this subject with respect to Missouri. 
he said. There. the state bar takes periodic polls of its members concerning fit
ness for office of incumbent judges and the results are published. It is believed 
that such har polls have quite a bit of effect on the outcome of retention elections 
there. • 

The next meeting of the committee was tentatively set for July 8, 1974, at 
10:00 a.m. in l~use Room 10 at the State House. 

• 

• 

• 

• 

• 

• 
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COUNTlt~ 

CHAMPAIGN 
JUDGES" SECOND APPELLATE DISTRICT CLA-RK 

DARKECAL..v'IN CRAW~ORO. DAYTON JOSEPH O. KERN9 FAYETTE 
';OC:-;EPH O. KERNS, uRBANA 

GREENE'1IISIDING JUDGEPAUL SI-ILRER, DAYTON MADISON 
MIAMI 

URBANA. OHIO 43078 MONTGOMtRY 
PRtBl£: 

• ...." SHELBY 

June 6, 1974 

• 

• 
Ohio Constitutional Revision Commission
 
41 South High Street
 
Columbus, Ohio 43215
 

Gentlemen: 

• 
In perusing a proposed draft of Section 3(A) of 

Article IV of the Ohio Constitution, which was apparently 
prepared by the Judiciary Committee of the Ohio Constitutional 
Revision Commission, I noted the following suggestion: 

• 
"A court of appeals shall select one 

of the counties in its district as its principal 
seat and shall maintain its office and ordinarily 
conduct its business there. In the interest of 
justice, the court may conduct business in any 
county in its dis tric t .• , 

• 
This edict anrarently stems from the notion that every

thing bigger is better, but after some experience with the garden 
type of mini-bureaucracies which have grown to infest government
in recent years, it seems to me that the following language would 
be more conducive to efficient administration and uniform application: 

• 
I~ court of appeals may select one of 

the counties in its district as its principal 
seat and may maintain its office and ordinarily 
conduct its business there. In the interest of 
justice, the court shall conduct busIness in 
every county in its district." 

• At one tin~, the Supreme Court was required to visit every 
county in the State at least once a year. Manifestly, this would be 
impossible at the present time. However, there is no valid reason 

• 
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for widening the gap between appellate judges and the people they 
are elected to serve. 

The economic and geographic accessibility of appellate 
courts is indispensable to equal protection of the law, and we 
hope that any proposal which, in effect, would render it lmlawful 
to maintain an office or conduct ordinary judicial business in ' 
seventy-seven (77) counties of the State ofObfo will be exposed 
to public scrutiny and debate before being f'lven any serious con
sideration by the Ohio Constitutional Revis On Coaai.sion.' ' 

, :"';t· ," . 

At the present time, the suSgested.f'constitutional change 
, would directly affect only four of the eleven judicial districts in 
, the State, and ''riding circuit" in those di~t!icts actually amounts 
to only one or two days per year in each of ',the outlying counties. 
From the standpoint of time, a great deal more';.:can be' accomplished 
with the d<x:kets in those counties through ~,rsonal visitation than, 
might otherwise be, possible' thrO\l&h' the nee4'1e••'::tran.poreatiem of ' 

, records, and interminable correspondence. ,:'" , 

,. 

',l 

• 
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Sllmm2ry 

The Judiciary Committee met at 10 ['.. m., Eonday, July ~, IS?L: in Room 11 of the 
House of Representatives. Present were Chairman }~ontgomery and conwittee members 
Mansfield, Guggenheim, Roberto, Norris, S::ipton and Senator Gillmor. Also present 
were Judge 11illiam Radcliff, Administrative Director of the Courts, his assistant 
Coit Gilbert, Legislative Service Commissi_on representatives Clar2 Hudak and Don 
Robertson, Ohio State Bar Association representatives Ro~ert lianning and E. A. \·7hit2.
ker, League of Homen Voters representative Elizabeth Brmmell, anC: staff represent
atives i'TerJeth, Evans, Hunter and Director Ann Eriksson. Speakers included attorney 
John C. 1101fe, President of the Council for Local Judges, from Ironton, Ohio, John 
A. Lloyd, Jr., member of the Cincinnati TIar, and Kathleen L. Darber, Professor of 
Political Science at John Carroll University, Cleveland, Ohio. 

Chclirman l-iontgomery asked HI's. Hunter to summarize 2 short memoranduo on 
judicial terms of office that had been distributed just prior to the meeting. 

(as. Hunter - This short memo sets forth the provision in the Chio Constitution on 
judicial terms and gives some information a~out other states 2nd the length of terms 
of judges of various courts. He felt that we should hav8 some information before us 
regardin3 tenure because of its relationship to selection and removal, topics to be 
discussed today. Briefly Section 6 of trticle IV provides that the jud~es of the 
supreme court, court of appeals, and co~mon pleas court be electec for terms of not 
less than six years. Section 2 of Article XVII, on elections, says the same thing 
and that judges of other courts shall be elected for such even n~~ber of years not 
exceeding six years as may be prescribeci by the General Assembly. 

There is a short history here on the length of terms in Ohio. Under the first 
constitutio~, that of 1802, judges were selected by the le~islature for terms of 
seven years. The term was changed by the Constitution of 1051, which designated the 
terms of common pleas and supreme court je(~ges as five years. In IS05, when Article 
XVII was adopted, it provided that terms of judges should be such even number of 
years, not exceeding six, as may be prescribed by law. In lS12 the judicial article 
of the Constitution was amended to conform ~]ith Artie le;CVII and the terms of judr;es 
were increased to six year terms. 

The table shm,s terms of judges in the 50 jurisdictions for the court of last 
resort in each state, the intermediate ~~~ellate court in the 23 states that have 
such a court, and the major trial courts. \7e find from e;:amininf; the table and the 
breakdmm that accompanies it that a SiX-j' 2ar term is fairly cornraon for all three 
levels of the judiciary in the various states. However, for the court of last resort, 
35 states have supreme courts or courts of last resort with terms that are in excess 
of six years. Twelve have eight year ter,us and ten have ten year terms. Of the 
intermediate courts, ten of the 23 have six year terms. T~velve states have inter
mediate courts ~vith longer terms. As for the major trial courts, in almost half the 
states (2~) the prescribed term is six Y22rs. 

The lIode1 State Constitution recommends an appointive system of selection, or;. 
in the alternative, a variant of;:he IHssouri plan. Its provision calls for an initial 
term of seven years under either alternative which the drafters say provides an op
portunity to release judges who could not ~e aismissed on charGes ~ut who, nonethe
less, are not thought worthy of a life tern, or retention un0er the tlissouri plan. 

Hr. Hansfield then asked about mand<.1tory retirement, and lirs. Hunter indicated 
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that a longer memorandum would be coming forth that deals t~ith Section 6 more coo
p1etely and that will discuss mandatory retirement in Ohio and elsewhere. That 
memorandum will also include a compilation of provisions on judicial compensation 
in the various states. 

Prior to introducing speakers, Chairman Montgomery, noting a quorum present, 
asked for and received unanimous approval of the minutes of meetings of June 4 and 
June 17, 1974. (A motion to this effect v7as made by Mr. ~~nsfield and seconded by 
Mr. Skipton). 

V~. Montgomery - This is the meeting in which we have scheduled opponents of the 
merit system and/or of retaining the present, elective system. He will now hear from 
Mr. John Holfe, who is President of the Council for Local Judges, from Ironton. 

Mr. Wolfe - By way of introduction, I am John f~lfe from Ironton, Ohio. I am a 
practicing attorney, primarily engaged in trial work and President of the Ohio 
Council for Local Judges. This Council is a bipartisan group formed just after the 
beginninc of this year primarily concerned with the implementation of Issue 3, which 
passed last year, and which removed the right of the counties to have an elective 
common pleas judge. Our stated purpose is to preserve the right of the people in 
counties to elect and maintain their own common pleas judge. 

I think that you all received a copy of the committee's report, Research Report 
No. 36, so graciously sent to me as well. I would like to comment briefly on some 
of the items contained therein. 

One of the questions that arises under the elective system is whether or not 
the judge makes a social decision. In some instances that is true, but who says that 
this is bad? Judges have always done equity for the benefit of the people. ~fuo are 
the courts for? They are not for practicing attorneys, and they are not for the 
legislature. The courts are for the people, and to redress grievances among them. 
A judge seeking to do equity may tread on the fine line dividing black and white 
law, and yet do benefit to the most people. One of the comments that has been made 
is that an appointive judge is freer of influences upon his decision making. But 
I am sure that you are all familiar with the fact that one can be sworn to do any
thing, but once you remove the right of the people to replace a judge with someone 
that they think might better serve the interests of the county or community, you 
remove some check that you have in the elective system. If you eliminate the elec
tive syst&~, the only controls you have over a judge are the technical controls, 
where it can be proven that he has breached some ethical tenet that he is required 
to comply with. Judges have been and will be defeated at the polls. It is not ne
cessarily a political matter. I speak from experience. i~ home county is over 60 
per cent registered Republican, and the common pleas judge for 19 years was a Dem
ocrat. I don't think that the people tool~ into consideration any more than that 
judge's decisions and what they signify. 

One of the problems that arises in the discussion of this question deals with 
the awareness by the people of their judges. I cannot speak for metropolitan areas 
because I am not familiar with them, but I do know that in most rural counties the 
people of the county are aware of their judge--through the media know his name and 
what he is doing. They know enough to make a decision as to whether they favor him 
or do not favor him. They say that one of the problems in judicial elections is 
that the middle or working class pay no attention to who is running for judge be
cause this race is not considered important. I do not think that this claim is 
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necessarily true. Uhen a judge's decisions come to the point of favoring or dis

• favoring any group, people become a,~are and motivated insofar as removal is concerned. 

The ~iissouri plan about which there is much talk has some serious drawbacks. They 
say that only one judge had been removed under the Hissouri plan. Dut the Eissouri 
plan is only in effect in the metropolitan counties of ~issouri uith regard to trial 
judges. It h~s never been implemented in the rural coun~ies. The major trial jud8es

•
 of these areas are elected from the areas they serve.
 

•
 

The apj,OLltive system has drm\lbacks thi1i: some of you may not be a\-lare of. Some

one has to JC rccommendad before a judge Ci111 be appointed. One of the problems here
 
is that oittimes a qualified, competent tri,ll attorney will be ignored, as will be
 
the people similarly situated. One factor here is that an ef:t:ective trial lawyer
 
doesn I t m~b~ too many friends and buddies, nnd Hhen a bar 2ssoci<.ltion has to make a
 
reconunendadon, it has a tendency to pick C! candidate fro!.l the Diddle, Hho is friendly
 
to everybody <:~n(l Hho hns not litigated to the extent that on v2rious occasions he has 
antagonizc0 various members of the bar. ~herefore, I think that the people are just 
as .mare, or more so, of knm\ling the capable trial ~ttorneys Hho comprise the class 
from which judges ordinarily come, i.e. the people who have had ~ractical trial ex

•
 perience.
 

• 

The ~p;::Jointive system, as opposed to \Jh.nt vle have nOH, has some dra\\Ibacks. But 
let me put the question to you this way: T~l1at is wrong \lith the elective system as 
,~e have it o.1ou? I repeat, I cannot speClk for the metropolitan areas because I do 
not practice there. I have done trial Hor~ in nine different rural counties in the 
southeastern section of the state, and I am not dissatisfied with the judges before 
,-,hom I've practiced. I found impartiality iJy those judges. So, ,·,hy are we talking 
about rep1<:Jcing a system that is "lOr::ing '-le11 and effectively? 

I do not knm' if you gentlemen have had the opportunity to see the results of 
the poll of the judges of Ohio. The judges Here opposed to a complete appointive

• system 90 to 39. They were opposed to an appointive system ~t county option 166 to 77. 
Yet some of the arguments for the appointive system are direccly related to the jud3e-
that is, the objection that judges have to 80 campaigning every six years. Judges 
evidently do not think that this is too much of a burden. _:0\1 !.luch of a time loss 
is there" I submit in most cases very little because the judge uho is presiding 
and is currently holding office, if he is doing a good job, in 9~.S times out of 100 

• won't be replaced by politics or for other reasons as long as he is protecting the 
interests of the people. 

Under the i·iissouri plan, ,.here a jud;;e may be removed by referendum, it isn It 
surprising that only one has been removed. ~he only determination is that the judge 
up for retention is unsatisfactory. There is no choice in "hat you get. So hm·]

• does the electorate know whether or not they ''1il1 get something Horse? Uhy vote for 
a change 'lhcn you don't know \-lhat that change ,.,ill be? 

The lc~al Llistakes that are made are corrected on appeal; but the political 
and social errors that are made within the court are only corrected through election. 
Because I submit that the present system is \Jorking Hell, I "]ould ask the committee

• to thinle c<.lrefully before considering its replacement \'lith C1 system that has so 
many serious questions. 

Hr. Liontgor,lery - Thank you, 11r. Holte. Do Qembers of the committee have questions? 
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Mr. ~~ns£ield - l·tr. Holfe, as a matter of information, the poll of judges to which 
you referred, does that cover all judges, or all common pleas judges, or what group 
does it cover? 

Mr. l~olfe .. The questionnaires were mailed to 540 judges of all classifications and 
345 replied. 

~~. Mansfield - I have another question. Having practiced lSl1 for some time and 
conducted a 800d number of trials, I am curious about your conclusion that a good 
trial lawyer makes enemies among his colleagues. 

Hr. Wolfe .. Not so much "enemies," but I do think that there is a certain resentment. 
The successful trial attorney may be unaware 01 the feelings of the organized bar-
sOluetimes they are based on envy or simply distaste over defeat in the courtroom. I 
don't think that these are outward animosities. But they affect a secret ballot on 
who is to be recommended for a judicial post. Subconsciously they affect the vote. 

11r. lIansfield - The only evidence I've seen of that sort of attitude is where by 
coincidence 2 successful attorney is disliked. 

~~. Wolfe .. A common pleas judge has made the statement to me that if selection re
quired endorsentent by the bar association he might not have made it. He predicted 
that he might not have gotten 40 per cent of the bar vote, and after some considera
tion, I agreed uith him. 

Mr. Norris" I was interested in your discussion of the Uissouri plan as it operates 
in that state, where you say there is a split ~etween populous counties and nonpopu
lous counties. 

Ur. Holfe - That is pointed out in Resel1.!'ch Itcport No 36, page 3: "As of this date, 
1Iissouri voters have adopted merit selection for all Supreme Court and Court of Ap
peals judges, and locally for the trial courts of the b~o metropolitan centers of 
the state, Kansas City and St. Louis." 

~~. Norris - You made the point which I thin!, is persuasive that in rural counties, 
as for trial judges, people have some idea about the judges for l-1hom they are voting, 
at least as compared to metropolitan counties. Do you think that the same argument 
applies at tha court of appeals level? For example, we have multi-county districts. 

l~. Holfe .. I think that it is more difficult for the electorate to be aware of the 
qualifications of the appellate judges because you keep increasing the size. The 
largest appellate district, for example, is 11 counties. I azree that in this situa
tion it is difficult for the people to be auare of judicial qualifications. And I 
think that perhaps in Cuyahoga or Franklin county it is difficult for the electorate 
to be acquainted with the performance of the judges. For one reason it is difficult 
for the media to keep track of the judges. ffuereas in our county and other rural ones 
what a judge does is regularly reported in the press. 

~a. Norris .. I have noticed that in multi-county appellate districts representatives 
of small counties have no chance of being elected. One fine trial judge whom I know 
tried several times to be elected to the court of appeals without success for this 
reason. He might have a chance for success under an appointive system. 

~~. Guggenheim - ~~. t1olfe, how do you feel ebout the federal system? Do you think 
it would be i~proved by having an elective judiciary?
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i;r. \lolfe - I prefer to defer to iir. Lloyd, '17110 has had considerably more practice 
before the federal courts. I think that the people would be bette;: served by 
elected fede;:~l trial judges if there \Jere sane way to reduce the [';eogrcphical area 
from Hhich the judge is selected. '"~he lm-;rycrc in the upper hnH o{ uy county have 
to drive 170 ;",liles to eet to our fecler.:!l disi.:rict court and in "i.:he Elecmi:ime they 
pass t~JO federal district courts--one in \ics"i:iirginia and one in I(eni.:ucky. This 
effectively limits federal pr.2.ctice in my cOlmey. I haven I t studied the federal 
system in depth, but I do think that the security of life time tenure makes federal 
judges less receptive to--less 2'17are of-- the needs oi the elector~tc or the country. 

Hr. Guggcnhein - But isn't the IJurpose or 0",::in3 them apiJoin"i:ive to r,12Le them less 
a~)t to be suayed by temporary politic"l sL:eC1i:ions? 

dr. Holfe - Yes, I agree, but 'Oe get bad, to GY question: whom should courts serve, 
practicing lawyers, or the people? 

itr. Guggenheim - Am I correct t~at you are no~ necessarily l~O per cent for electing 
all judges and t~at you arc primarily talkin~ cbout geography. 

ilr. \lolfe - I o,n talIdn[; priw.lrily ebo~t cor.'.non pleas--firsl: 1~v2l trial judges. I 
thinlc that i:: is more difficult [or the 2lec:::~"Je sysi:em to uorl,i:he lar;;er the 
dis"eric!: . 

iir. iiont:::;omery then asicecl for ad(~U::ion2l questions, asl:ec1 lir. f!ol::e to remain 
for questio~n at the conclusion of all witnesses, and introduced i~. John A. Lloyd. 

Hr. Lloy(~ - i.:r. Chairman and D2mbers of the commi;::tee, by uaj' of identification so 
thet you can understand my background. I prllc::ice 1m] in Cincinnati. I am a 
partner in a very large leu firm. host of our practice is business practice. I 
do nothing e;:::.:ept handle litir;ation. I sup?ose that my practice is 75 to 80 per 
cent federal, although I just finished a week long trial in 2 state court. 

Recently--June IS, in fact--I 'Oas argui~g in front of the 6th Circuit Court 
of Appeals for tJhom I have great regard. L~t me say parenthetically that whatever 
I say is not ~ased on a resentment against any judge, state or federal. My obser
vations are :::;encral and reflect I hore the e::perience and philosophy developed 
t~lrough experieilce uith the t"Jhole judicial system. As I say, I uas before the 6th 
Circuit Court anc1 made ar:::;uments before the sa:":e panel on tuo different days. I 
was appealin~ on behalf of the uengals a decision in favor of the \!orld Pootball 
League. One member of this distinguished panel said to me, ·'IIr. Lloyd, <10 the 
Bengals have al1J 'no-cut' contracts"! Tell LS 'Ilhat a ::no-cut contract is." And 
I came close to doi~g what would have been bad practice, if not worse, by saying 
II0nly federal jud::;es have 'no-cut contracts Ill. 

But I cay to you, notHithstancling the great respect I h2ve for the federal 
judges that I l:nou and have dealt \~ith, I h2ve ::;one on recore in the Cincinnati 
Bar Journal ae being in favor of the elective system. 

I don't distinguish betueen the appointive system, as in effect in the federal 
system, and the merit system, where theoretically one can be put out of office. I 
understand t~c differences--that under the llissouri type plan there are agencies 
appointed by ~he governor to make recommendations for judicial appointments and that 
under the ilissouri plan each judge runs against his record, and is theoretically 
susceptible o~ beine put out of office. Dut uhen I say that I don't d.istinguish 
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between these systems it is because an appointive system is an appointive system 
and I have lived long enough to know that you can do just about anything you \1snt 
to ,,,ith a commission--rig or stack it or "1hatever--so if the governor is going to 
appoint the judges, you might as well let him do it. Examination of the operation 
of judicial nominating councils, as cl:eateo by executive order, and now in operation 
for about 3~ yet-rs, makes one point clear--(anc by this I'm not intending a sour 
grapes observation because some of the best judses and public officials are Demo
crats) but every time that nonpartisan nominating council has recommended someone 
for judge it hes always been the best qualified Democrat in Hamilton county. That 
is simply recognition of the facts of life. 

I don't think that running against your record is worth anything but windoH 
dressing without an opponent. So, I don't distinguish between the ~10 systems. Nor 
do I believe that it is realistic to think that you can remove politics from judicial 
selection. You shouldn't try. Politics has a role in government and a definite part 
to play in the selection of judges, and of all public officials. The re~l question, 
I suppose, is whether you have the politics of a small clique or the politics of 
the electorate generally. If I were a member of that clique I might feel otherwise, 
but I will have to opt for the voters because I think that this is where I am going 
to find myself. 

The theory of the federal judiciary--the "no- cut contract"--is that you elevate 
a man to some higher level of existence by not making him accountable to anybody, 
I do not aspire to that place in the social lesa1 hierarchy. I am a trial lawyer 
a'nd intend to malte that my life's '''ark. I am not after a judicial appointment, and 
1 have not ever been a judicial candidate, nor do I expect to be. 

A federal judge once told me that he felt that the judiciary ought to be removed 
from all human temptations) and I thought about that a great deal. I tend to think 
that this idea is absurd. l1hen one talks of the qualities of the judiciary one 
speaks of the qualities possessed by all men. That is to say, Judges) like other 
men, have their biases and their prejudices) all based on their experiences and 
backgrounds. Holmes said a long time ago that the prejudice ~f a 3udge has a lot 
more to do with case outcome than the syllogism. ~fuo wants ,~ locked-in prejudice 
for life? I l'10uld not have that in any place of employment if ft· ,can ,be avoided. 

I have written an article on this, and it is my brief. But in the years since 
I wrote the article I have thought about the ~atter and have concluded th~t what 
we are witnessing today is the simultaneous emergence of two mutually incompatible 
phenomena in the judicial area. The first is the trend toward the life-time appoint
ive system. The other, equally clear to me, is the emergence of the.dominant force 
of the juuiciary in the remolding for the foreseeable future of thE:~ocia~l'order 
in the United States. Thi.a:k about the impacts of decisions of the,U,.. S.. Supreme 
Court in legislative reapportionment and school desegregation cases_: i have had 
experience in both kinds of litigation and am presently representing~beCincinnati 
Board of Education is a desegregation case. i~ point is that nina~en 'are very 
casually and very thoughtfully remolding the social order in mate~ialaridperhaps 

irradicable ways. They exert more influence over the lives of the:~le of the 
United States than do all members of the Congress and everyone in tne'~executive hier
archy combined. I used to think that this was desirable--when I had the image of 
nine Oliver Uendell Holmeses, all-knowing and all-fair. Hhat I now see is the devel
opment of a ;'judiocracy"--an autocracy of the judiciary. I think that what we are 
golng to have to decide is whether or not we uant this. I am not talking about any 
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one decision o~ t~e U. S. Supreme Court--rath~~ I am tctking about the all-encompassing 

•
 impact of the decisions of a handful of men TJho are not cccountable to anyone.
 

• 

I Hould take issue ~-]ith my brother from Lawrence c.ounty on one point. As a 
matter of emphasin, I do not think that it mC'.1~es CIuite so much dEference hmv our 
trial judges Cl.re selected. I have come to the position that I Hould have the U. S. 
Supreme Court stand for election every four or ::':ive years. The dore important the 
court and the !:lore pouer it has, the more important it is that it be an elective 
court. Unless ~)C Clre ready to discard the system and conclude t:1Clt popular govern

• 

ment Hon't \vorl:, then I think that He ought to come to grips with the f~ct that 
judges ought to be accountable. It does no gooe to emphasize the pm'7er of the 
ballot box \-1ith respect to state legislators, congressmen, everyone in the system, 
in fact, if a feu men uith ;'no-cut contracts· 2Z'e going to makei.:he rules and estab
lish the basic ~uidelines within which the social order is goiu~ to operate. Thank 
you. 

• 
l·lr. Norris - One of the:! arguments for the Liissouri plan that I hope ho1.1s some uater 
is that it \vill assist in recruitment. The reason for that is obvious-secure tenure. 
In Franklin county \}e have had considerable di£:::iculty recruitin~ what members of 
the bar \"0uld consider to be top people to se81: judicial positions. ~)e have had 
cooperation from the political parties, but attorneys don't v7ani: to give up their 
practice for uncertain tenure as a judge. T!hat ~dnd of ex['erience in recruitment 
have you had in I-I<li.lilton county? 

• 
Hr. Lloyd - I bave been active in Republican politics in Hamilton county and involved 
in recruitment. The trouble we have has nothin~ to do \vith elective office--it has 
to do uith salary level. A person making ~lOC,)OO a year is not going to be any more 
interested in tal~ing a position for $35,000 if it's a life time post. ~hat's an 
extreme example, but the nub of the problem. Good judges who get on the bench don't 
really have to HOTry that much about being re-elected. Nor do they have to campaign 
very hard.

• Lr. hansfield - ia'. Lloyd, it seems to me that your presentation raises some very 
basic questions. John i·Iarshall and his colle~:::;ues settled Congress some years ago, 
and we will soon see if Justice Burger and his colleagues uill settle the executive 
branch. Hhat I \lant to knmv is, are your remarks addressed to the U. S. Supre;:>e 
Court, or are they equally applicable to courts of appeals, to state supreme courts 

• and courts of common pleas? I guess that what I am trying to say is this we all 
in our time haVe:! taken cracks at the jury systeD, and yet no one has offered a 
better substitute so far as I'm concerned. It'd rather my fate rest in the hands of 
12 of my peers than in the hands of one man. There are of course gimmicks for getting 
around poor verdicts as those of us \'lith the QX1)erience know. Aren I t you attacking 
the validity of the supremacy of the judiciary in general) As opposed to, say,

• peoples' courts 7 

lit'. Lloyd - Hhen I speak of the Hielding of an unuholesom.e amount of pouer by judges 
t1ho are responsible to no one, I suppose that the corollary to this is that we would 
be better off if the U. S. Supreme Court presi~ed over a uniform system. of law as 
apex of the le:::;al system than we are i~.the system we have, in which it prefers to

• avoid t~hat I call legal questions to free itself to be concerned with sociological 
and philosophical questions. 

l.ir. llansfield - ~!asn' t this always true but not articulated until Brandeis came 
along? Heren't they ineVitably tied in with the social problems? 
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Hr. Lloyd - Yes, of course. Parenthetically I uould prefer a system of federal 
common law that is uniform throughout the country. But my chief concern is that at 
a time when we are greatly concerned about irresponsible judicial power is not the 
time to consider junking the elective system in Ohio. 

l~. ~~n8field - That may be, but underlying your presentation is a belief somehow 
that you can have a country that is run by law an(~ not by men, and I question this. 

Chairman l~ntgomery thanked ~~. Lloyd, asked him also to stand by for questions 
later, and introduced Kathleen L. Barber, Professor of Political Science at John 
Carroll University in Cleveland. 

Professor Barber - Thank you. I would like to start out uith a couple of remarks 
about judges as policy makers, a matter that was of concern to ~~. Lloyd. I think 
the conventional wisdom is that judges decide cases; good judges decide them rightly; 
b~d judges decide them wrongly. And we don't often examine the assuraptions in this 
rather simple model of judicial behavior. ~~ argument is that the hidden assumption 
is that justice is ascertainable--that there is some kind of stanclard by which you 
can say that this is just and that is not just. And that if judGes were not in poli 
tics that they ",ould always make right decisions. Therefore, lie l'lill take the poli 
tics out of judicial selection and judges will do right. This goal is going to be 
accomplished by putting judicial selection in the hands of lawyers, who are, of course, 
infallible. Under the Missouri plan, we ask the bar association who should make de
cisions for us. 

I am going to try to take these assumptions apart. I am taking a 'different 
position from either Hr. Lloyd or Hr. Holfe. I tIlink that our present system is very 
bad. I thinlt that the Hissouri plan is very bad. Both for political reasons. Hhat 
I will ultimately advocate is the federal plan of gubernatorial appointment with 
senete confirmation. 

1 would argue that there are ~~o criteria by which we pick a selection plan for 
judges. One is accountability, which both l~. 110lfe and Mr. Lloyd have spoken about-
that because jud~es make policy, we need some kind of accountability in the selection 
system. If we look at cases--such as an unemployment compensation case--it is not 
always clear who is right and who is wrong. lIe can look at questions of public aid 
for parochial schools, obscenity standards (hOli 'tIe decide lfhether ;'Carnal Knolo1ledge1r 

is obscene in Ironton or in Cleveland, Ohio)--a11 of these things involve values. 
And it is obviously clear that people have to be involved in the selection of judges 
in some way. 

I think that a distinction has to be made be~~een trial courts and appellate 
courts, because trial courts affect justice far more broadly in terms of quantitative 
impact. Certainly, 95 per cent of the caGes in the judicial system are decided 
finally in the trial courts. Somalhere betwen 5 and 7 'per cent of cases are appealed, 
so that appellate judges are dealing with a small selection of cases. But qualita
tively they are much more important. And the real policy making decisions are made 
in the appellate courts, so that I think that the Ohio State Bar Association's advo
cacy of the Missouri plan for appellate jucges only is misplaced. If it is a good 
thinB, it would apply to the trial courts, and ue ought to ask shouldn't appellate 
judges be elected, as ~~. Lloyd suggested, because they are the ones who are making 
policy, on important policy making ~uestions. So for this reason I thimc that we have 
to demolish the assumptions on which our bar associations are advocating the 11issouri 
plan. 

3842. 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 



• 9. 

The otber important criterion is independence, because we would like to believe 

• 
that the judges are impartial in the decisions that toey make. It is important that 
they have some independence to make a decision once they reach the bench. 

• 

Turning now to the disadvantages of the present system of judicial selection-
I think that I would look first at the campaign pressures that are placed on judges. 
I do not agree uith Hr. Lloyd and llr. Holfe that these are not serious. I think 
they are very serious, primarily from the vie~] of a large metropolitan county. In 
Cuyahoga county, the campaign pressures on judzes are fierce. First of all, they 

• 

have to run in a partisan primary, where they have to promise in order to run in a 
partisan primary that they will uphold the principles of the party. This may be 
improper for a judee to do, and yet our state la\7s require a judge to make this ac
clamation when he signs up to run in a partisan primary. He is comrJitted to uphold 
the principles of the party, and yet the party gives him little help in the election. 
Very seldom does the party give money to a judicial candidate. Lhe most it will do 

• 

is to give an endorsement sometimes in the judicial races and publish the pictures 
of the judicial candidates in a newsletter that goes out to registered voters in the 
party. This isnlt very significant help. This leads me to the second problem with 
campaign pressures, and that is campaign finance. ~he code of judicial ethics forbids 
judges from taking money from la~"Yerr, and la17yers are the most interested people in 
the question of ull0 staffs the bench. So ~'lhat ~1al~pens is that lauyers' spouses give 
r~ney to judicial candidates, and 17hen you have a ~und raising party in Cuyahoga 
tounty for a judicial candidate, you have the p~r~y often sponsored by the spouses 
of prominent lal1yers in town. 7hat makes the l7hole question of laHyers not giving 
money a fake and hypocritical and therefore, I think, very bad. 

• The third problem ~1ith partisan primaries and elections in general is, what 

• 

are the issues upon which to run? What kind of issues can a judge discuss 17hen he 
goes around to the uard meetings? And a judge in Cuyahoga county does have to go 
to Hard meetings, whether he is a Republican candidate or a Democratic candidate. 
He is introduced at all of the ward meetings, and he is forbidden by the canons of 
judicial ethics from making certain promises. Ile cannot say, for example, ;'1 ~'1ill 

give you aid to parochial schools,;; or ;;1 will not give you aid to parochial schools. 11 

• 

lIe can't even say 1.'1 ~.,ill give you more convictions," if the mood of the day is law 
and order, or' 1 ,·Jill give you more acquittals,;: if the mood of the day is permissive
ness. There is virtually nothing a judicial candidate can say except "I believe in 
better administration of the courts.;' And then they end up ~.,ith ;'Hy nar.1e is • . • , 
and remember the name", beccuse it turns out that in a nonpartisan elective system, 
the only clue that is meaningful to the voter is the name. And so the iQportant 
thine for the judiciAl candidete to get across is ~. 

• 
I think more serious is the non?artisanship of the judicial ballot. iluch as 

He may criticize the partisan election of judges in the primary, the nonpartisan 
elections are Horse. The lack of the party name on the ballot deprives the candidate 
of any opportunity to communicate the si~nificance of his election to the voters. 
Parties of jud~es do reflect values, just as they reflect the values of leciislators 
and executive branch members. It is now well documented in social science research 
that the policy preferences of judges are best measured by party aZfiliation, par

• 
ticularly in economic cases. ~here are many studies that shou that Democratic judges 
tend to favor one type of party, Republican judges tend to favor another type of 
party. So that the correlation beb,een party affiliation of toe judge and the liti
gant favored is the strongest of any characteristic of the judge. The effect of the 
nonpartisan ballot is to deprive the voter of any clue that would enable the voter to 
cast a rational ballot--that is, one that is in his interest, i~ you define voting 
rationally as voting in your 0\1n interest. You can't do it if you only knm, the 
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names Brown versus Brotm, for example, and don' t 1~no"7 who is Lloyd Brown and who is 
Paul Brown and hO'1 to decide which will make the better judge. tIe have documentation 
that the nonpartisan election in Ohio has a partisan bias to it, and this, too, is 
'.fell documented. 

In the 1960's the results are clear that the ~epublican Party was the dominant 
winner in judicial elections. 'this is not t'lidely knot~n by voters. It has not been 
publicized. As a matter of fact, from 1960 to 1970, 3 o~t of 4 winning appellate 
5'!~nes were Republicans in the state of Ohio (courts of appeals and supreme court). 
In the Supreme Court of Ohio there were 14 Republicans elected in that decade and 
2 Democrats. {'fuen we look at the appointment by the Governor and the subsequent 
election when the ~overnor appoints for an unexpi~ed term, we find that Republicans 
are favored in the election for the unexpired ~erm. In the 1960's Governor Rhodes 
appointed 13 judees to the bench wh~n someone died or retired. ~~e1ve of those 13 
,gere elected in subsequent elections. Governor DiBa11e (these studies were made 
be~ore Governor Gilligan came into office) appointed 7 Democrats to the bench to fill 
unexpired terms, e.nd 6 of those 7 were defeated when they ran as incumbents. So, 
there is a partisan bias to the way the nonpartisan election works. The reason for 
this haa to do tlith the turnout of voters. I've never been able to get enough money 
from anybody to do a cross section sample of o~inion of the electorate--I'd like to 
do that-- but I have some hypotheses about this. :!e knOt'7 from analyses about voting 
behavior generally that upper class, better educated voters are more likely to vote 
and to vote all the way down the ballot. To vote the judicial ballot requires not 
only votine to the end of the partisan ballot but taking a separate piece of paper 
which is nonpartisan and voting that also. 10/ hypothesis is that the better educated 
vote~8, who tend to be Republicans in Ohio because they tend to have higher incomes, 
are the ones who tend to vote the judicial ballot. This factor of electoral partici 
pation ia what accounts for the extraordinary success of Republicans in the nonpar
tiian election. ffuen you compare it with the partisan ballot, you find that the 
major 8tat~lide elections in the state were fairly evenly divided beD-'7een Republicans 
and Democrats. This is a very competitive state. President, governor, senator, and 
in the days ,~hen 17e had a congressman at large--..le found these offices divided rela
tively eV3nly be~7een the ~'10 parties, but the judicial ballots were not. There is 
also much more contesting of races in the Republican primaries than in the Democratic 
primaries, which SUC3estS a realistic recognition that Republicans are more likely 
to llin the election, and we find higher parti~ipation in Republican primaries than 
in Democratic primaries l7hen judicial offices are ~eing filled. I think that this 
is a very important inadequacy of the nonp~rtisan election system--that is, that it 
does not work nonpartisanly. If lle believe in true nonpartisanship, we don't get it 
through a nonpartisan ballot. 

Now I'd like to turn to nhat I view as the disadvantages of the Hissouri plan. 
I won't go through the method by which the Hissouri plan is operationalized, but I 
tfould point out that the Hissouri plan is very complex and it is very difficult for 
the average citizen to understand how the judges are selected. In iiissouri, the 
average person doesn't really know quite how the pa~els work. Soneone referred to 
the rigging and stacl:ing of panels--that they are rigged and stacked in liissouri is 
well documented in the studies o~ Uatson and Do,"min~ of judicial selection in His
sourf. There is a ~lo-staGe selection process. First you have to select the nom
inating commission, which means, how will you choose those who will advise the gov
ernor? Here we have the institutionalization of a private interest group in the 
public selection process. Namely, the bar association is cued in officially to how 
the judges are to be selected. In this institutionalization of private group access 
llhat 'fe find is that the bar gets politicized. {'fuat happened in Hissouri--again I 

." 3844 

•
 

•
 

•
 

•
 

• 

• 

• 

• 

•
 

•
 



•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

11.
 

refer to the Hatson and Dmming stuc1y--is that a t,-]o-party system has developed in 
the 1111r of llissouri, uhere there are plaintiffs' lauyers, ,-]ho genernlly practice 
in small firms, tend to be Democratic in party affiliation, and have lo~]er incomes, 
advocating one set of candidates for the judicial nowinating commission, and the 
large la,~ firms who do largely corporate practice and who are largely Republican in 
affiliation, who tend to be educated in prestige out-of-state law schools, campaign
ing for other members of the nominating commission. You have contested races. I 
argue that the Uissouri plan politicizes the bar, and this is a disadvantage in that 
you bet the bar involved in political ways in the selection process. 

There is a Republican bias again. As in the nonpartisan election system, you 
get a Republican bias in recommendations through l,myer endorsements. This may lead 
to Republicans advocating this system, but that doesn't make it nonpartisan, any more 
than the nonpartisan election is truly non~artisan. I did a study of the endorsements 
by the bar associations in Cuyahoga county of judicial candidates, and found that 
over CO per cent of the candidates endorsed '1ere Republicans. Over GO per cent were 
also incumbents, and at first I thought that because there was a tendency to endorse 
incumbents, that uas uhy so many Republicans ",ere endorsed. But I dic:i a separate 
study on the endorsement of nonincumbents and found a disproportionate number of the 
nonincumbents were also Republican. So there is a bias built into the system in the 
Missouri plan as well as in nonpartisan elections. 

Finally, the contingent election in the Missouri plan--that is, the election to 
retain the judge when he runs against his record. This, I think, is advocated by the 
bar associations as an appeasement 0::= the people. The "ord "appeasement" is my own 
,~ord and not that of Glenn Hinters. But I do want -\:o read to you "'hat Glenn Hinters 
said in article in the Duquesne Law Revi~~ in 1968, referring to this method, which 
I think is a public relations device. He ,~rote: "The chief role of the noncompeti
tive election tenure in the future will be a reassurance to people, ,]ho are steeped 
in the elective tradition, that in adopting a merit plan they are not actually giving 
up everything but are still retaining an essential part of the elective system and 
just getting some needed help in the hard part." I think that that is a very patron
izing statement to make about the electorate, and it does indicate that it is not 
considered a real part of the plan. That is, it is not a substantive contribution 
to judicial selection. He goes on to say, IIThis is bound to be a decreasing role as 
more and more states switch to initial selection by nomination and appointment, and 
I think ultimately it uill be dropped. II So I thinl~ that in talking about elective 
retention for an appointed judge the bar association is simply attempting to make 
us feel better if we like the elective system to begin ~~ith. Therefore, I think 
this is a bad thing, beca'..lse it is not squaring \'lith the people in 'Jhat it is really 
trying to do. This is an unfortunate aspect and one of the disadvantages of the 
lIissouri plan. 

Hhat I ''lould advocate that "Ie do in dealing "lith the disadvantages of both non
partisan election and the Hissouri plan is to adopt the simplest of all, the original 
plan of the constitutional convention in 1787--the gubernatorial appointment 'lith 
senate confirmation. I noticed in the research memorandum that you have about judicial 
selection, this ",as nore or less set to one side l1ith the comment that there hasn't been 
much talk in recent years among the states about executive appointment and senate 
confirmation. I ''lould just want to point out that this plan of executive appointment 
and senate confirmation is alive and well and living in America. In fact it has been 
used in the federal judiciary for 200 years, and I think by agreement of most lm~ers 

it produces what is the best judiciary in the country. I'd like to quote a Cincin
nati attorney, an old friend of ours, Robert Hilton, Jr. who wrote to me and said, 

3845
 



•
 
12.
 

lilt is generally conceded by la~~ers that the federal judiciary is infinitely superior 
in competence and fairnes£ to local alld state jud3es.;1 So I think that this is an 
acceptable means to la~~ers. It has the advantages of simplicity and clarity so that 
the voters can understand how their judges are selected. It provides the ~~o criteria 
that I suggested earlier--accountability and independence. The accountability is 
provided through the indirect control that the people have through electing the ap
pointing agencies. For an example of this. I would point out to you that President 
Nixon (then candidate Nixon) campaigned in 1968 on a law and order platform and he 
did go to the voters with the promise that if elected he would change the decision 
tendencies on the Supreme Court. and he has done this. So there is an indirect ac
countability in the appointment by an elected executive. There is also independence, 
"'1hich derives from the 11fe term of the "good behaviorll term. I would stress here 
that there are several ways in Ohio for removing judges uho are not performing ade
quately, through legislative r~moval, through popular initiative. and through im
peachment--an old-fashioned method that is coming back to some degree of respecta
bility. 

Finally. I would argue that good appointments are good politics. This has al 
ways been true. An executive who appoints good judges gets credit for them at the 
polls and. therefore, it is incumbent upon him to loo~ for uell qualified judicial 
candidates and make good appointments that the people will value. 

In conclusion, I was looking at one of my favorite books thinking about the 
federal method of selection. Alexander Hamilton, James radison, and John Jay wrote 
The Federalist Papers back when they were trying to get the Constitution adopted by 
the state ratifying conventions. New York state at that time had a method for se
lecting judges som~1hat lUte the Hissouri plan--that is, there was a nominating group 
who nominated judges and shared the power with the governor. Hamilton, in advocating 
the plan in the federal Constitution. said that he favored the power of nomination 
being unequivocally vested in the executive. I ~10r..'t read the lengthy argument but 
I would like to point out a few excerpts. He said: ;~e blame of a bad nomination 
would fall upon the president singly and absolutely. The censure of rejecting a 
good one would lie entirely at the door of the senate." And I think that would be 
true in the state of Ohio, as it 1s true in the state of i~ssachusetts where the 
appointive plan has been in operation since the oriGinal state constitution was 
adopted. The reverse of all this--Hamilton goes on to write about th~ manner of 
appointment in the state of New York, where the Council of J'.ppointment consisted of 
three to five persons--and he says: '~he censure of a bad appointment, on account 
of the uncertainty of its author and for "lant of a determinant object, Ilas neither 
poi8l18ncy nor duration. And "mile an unbounded field for cabal and intrigue lies 
open, all idea of responsibility is 10st. 1I And this is what I believe would happen 
uith the Missouri plan. There is an "unbounded field for cabal and intrigueli in 
the nominating commissions, which are selected by the governor and the bar, and all 
idea of responsibility is lost. The people don't lenow who is responsible for the 
appointments, and the appointments are made without any clear line of responsibility. 
Hy final obj ection to the Uissouri ftlan is that lal~ers 't'1ant to get their kind of 
judge on the bench and that la,~ers look at the world through client-colored glasses, 
as Hatson and Downinz said in their study of the Hissouri plan. This is the diffi 
culty with giving lm·~ers formal access to the nominating commissions. 

Chairman Hontgomery then invited questions. 

l~. l~nsfield - It seemed to me that in the first part of your presentation you were 
advocating getting back to the people, and yet in your final conclusion you get 
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control by the people only indirectly. and I thinl: it "10uld be very unusual for a 

• gubernatorial candidate to be elected because of his power to nominate judges. So 
I don't see how executive nomination with confirmation by the senate ~ets the pro
cess closer to people, "lhich I thought you advocated. A second point I wanted to 
raise--I am under the impression that California judges can run on ballots of both 
political parties. 

• It was pointed out that the cross-filing system is no longer in effect in 
California and that Kentucky has such a system. 

Mr. Hansfield - Hould such cross filing be some ansuer to your observation that 
most judges are Republicans? Someone may be a Democrat by registration but believe 
that it well may be that Republicans are smarter. 

• 

• Professor Barber - Fell, they are better educated. lTot as individuals, but across 
the board. If we tal:e the characteristics of the electorate, we find that people 
with upper incomes tend to be better educated and they tend to be Republicans in 
Ohio. ~herefore, the electorate does not reflect the partisan division in the ju
diciary. But the system in Kentucl~y of cross-filinr:; would not deal with the prob
lems that I see, the disadvantages of the present system, with campaign pressures. 
In fact, I would arcue for return to the partisan election if it were not for the 
difficulty of judicial candidates running in campaigns. The pressures of which I 
speak may not be such a handicap in Ironton or in some of the smaller counties. In 
a larce metropolitan county it is a handicap. And it is very demeaning to the 
judges ~'lho have to go out on the electoral circuit. So I don It thinl: that cross

• filing ~dll deal vlith the problems I see. 

imy I reply to your first point. I agree with you that what I am saying looks 
contradictory, but I thimc that it is an attempt to deal with the disadvantages of 
judges having to go out and campaign and the disadvantages of the very diffuse 
kind of appointment system under the Hissouri plan, where robody unde;:stands quite

• hm~ it happens. The panels get loaded, stacked, or rigged, they meet in secret, 

•
 

and no one know quite how this works but somehow they come up \Jith a recommendation.
 
The people can't really hold the governor responsible because he can always say,
 
"Loole, I only had the three choices that the nominating commission gave me. I
 
couldn't go out and simply find the best qualified person. I had to work from the
 
panel.: 1 So I think because of this you don't get responsibility. Lnd I think,
 
fron the example of the modification of the Supreme Court, the indirect accounta

bility is relatively clear. Hhen people vote for President, they're not just 
looking at the Supreme Court and those appointments, but that is one of the things 
they take into consideration. And I think ~lith the ~overnor the same thing would 
be true, if he had the pm-1er of appointment. People \1ould be looking at the kinds 

•
 
of appointments the gubernatorial candidate is goinG to make.
 

l~. imnsfield - Do you really think that? 

Professor Barber - I really do. Those who think about it at all, in listing the 
qualifications of gubernatorial candidates are going to consider the kinds of ap

• 
pointments that candidate would make. 

ilr. Iiansfield - I Hould think that that particular pOHer would be last on the list. 

Hr. Hontgomery - I'd like to ask the panel as a \olhole a question. Hhat political 
abuses, after a ~udse is elected, l~ve you observed? Is patronage aoused in the 
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state of Ohio by judees who are elected on the so-called nonpartisan ballot? 

Profes.sor Barber - I'd like to speak to that just because we are having a contro
versy in Cuyahoga County right nOl'1 about bailiffs. As you may knoll, the Ohio Su
preme Court has told the judges to get rid of their relatives. The jud~es in Cuya
hoga county are now busy exchanging bailiffs. The nephew of Judge A goes to Judge 
B and the nephew of Judge B goes to Judge A, and so on. That is the way they are 
responding. 

l1r. ~~ntgomery - Is this type of abuse more dangerous than abuse in ~eciding cases? 
~fuere does the greater danger lie? 

Professor Barber - In terms of service to the people, I don't think that it's 
terribly important except that some bailiffs may be very inefficient although related 
to the judge. But it deals more with the efficiency or inefficiency of the courts 
rather than values of the judges and their responsiveness to the people. I defer 
to the lawyers who are more experienced than I. 

Mr. llolfe - As I see it, as long as the judge knows that there is going to be an 
election, whether in 6 years or less, after an unexpired term, he is more conscious 
of favoring an element or group than he is when he is not subject to re-election. 
I disacree 100 per cent that the quality and quantity of law in the federal courts 
under the appointive system is better than what I've seen in the common ~leas system. 

l1r. Uontgomery - After a judge is elected l1ith the endorsement of one party or the 
other, does he tend to become independent? 

1~. t101fe - I think so in most of the counties in which I've had the opportunity to 
work. The only two metropolitan counties in this group are Franklin and Stark 
county. I can't take issue with what the judges do or how they run their courts. 
I have always been treated with respect. Perhaps 1~. Lloyd could speak to the fed
eral system. 

l~. Lloyd - I've never been treated unfairly by any judge. I think that I've seen 
some bias, but it has always been philosophical, and never the result of corruption. 

Court employees and patronage were the subjects of $ome discussion. ike Lloyd 
susgested that patronage excesses can be found in banl~uptcy proceedings in federal 
courts "'here certain lauyers handle almost all of the business that comes out of 
bankruptcy courts. TIe said that he feels that is the only area where flagrant 
patronaae abuses can be found. Profescor Barber asked if comparable patronage 
doesn't exist through state probate courts in guardianship, trustees and e~tecutors 

of estates. There was ~eneral agreement that such matters do go to selected and 
favored lawyers and in response to a question from 1~. l~ntgomery the view was 
expressed that the patronage goes more on an individual basis than on a party basis. 

1~. 1~ntgomery - Is the retention election compatible with what YQU advocate? 

Professor Barber -Not with what I advocate. I have tried to indicate that I think 
the retention election is a fraud in the Hissouri plan. I agree with lir. Hol£e 
and l~. Lloyd that when you put up a candidate against nobody, that is not an elec
tion. 

Hr. Uontgomery .. You l-lOuld have se4Vice for life then? 
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Professor Barber - I would prefer service during good be:lavior. I think that there 

are good tJays in the Ohio Constitution and in t~e statutes for removing a judge for 
conduct involving moral turpitude and other offenses. 

Hr. Skipton - "\ihat are the objective standarc.ls for viel1ing the worle of a judge? 
Uhat I've heard so far is subjective. Are there objective standards--such as the 
number of times a common pleas judge is revel:'sed, or "lhat? 

Hr. Holie - I'll try to ansuer that. Ho. I think that the only way abilL:y is de
veloped in this area is 't·]hen a pattern develops. iIithin a particular pattern or 
mold of cases there may be instances in ,~hich there are black and Hhite legal errors. 
They can be pointed out to the ele~torate. Those aren't the sorts of things for 
which a judge can be removed under any system. ~ecause, hOtl do you establish he has 
breached any ethical standards rather than made an error of lffi~? But if you believe 
that mistakes have been made, t~e electorate can be informed of the pattern and 
under the elective syster,l 'i:he judge can be removed. Hith all due respect, I take 
issue Uit:l the gubernatorial appointive system. Yes, perhaps the governor is ansuer
able to the electorate for his appointments, but my question is, ~~ho is the judge 
anm~erab~e to once in office? 

Hr. Lloyd - The question trings to mind Hr. Justice ::iteuart's answer to the question 
concernin3 hard-core pornoGraphy-- f1 I don't believe I can define it, but I Imou it 
't'1hen I see it. ,I This is a little bit about the way I feel about a bad judge. Hhat 
is vanted in a judge, it seems to me, is general judicial ability and tenperament. 
You want the judge to l10rk. You want him to dig and study. If you go in "'ith a 
great memorandum of law you want the judge to read it. You want the man to be es
sentially fair--you don't Hant 50 much error on your side that you will be reversed. 
That about sums up 't'lha';: you uant in a judge. 

Profeszor Barber - I thinl: that it's a great theory thet the electorate knous le~al 

error uhen it sees it, and that when a judge stands for election having ~ade legal 
errors the electorate 'lill turn him out. I'm not so sure that this is the case, 
at least in a large metropolitan county. The voters don't really know the judges 
who have made legal errors, and those judges are reversed on appeal. I think that 
,~e count on our appeal system to teach the judges hOt~ to behave. I Hish the voters 
could find out about legal errors. In a multi-judge county it is very difficult to 
do so. They are virtually invisible because the papers are so full of more visible 
things than such errors. 

Hr. Skip'::on - I would mal:e one more observation. I thouGht that Nr. !...loyd made a 
Good point 't'l1hen he said that the r:.ajor difference betueen federal judges and other 
judges is the rate of pay. And this may be one of the ~ensons people are inclined 
to say that federal judces are better than CODmon ~leas judGes. But do 'Ie really 
expect that judges at all levels of the judicial structure should be equally good? 

Hr. "l101fe - I'd like to make one more response. In instances where you have blatant 
le~al error, you have appeal. Hhere there is a pat tern of favoritism, you can only 
vote judges out of office. 

l1r. iIDntgomery then thanked the participants and announced that the next meet
inE of the committee would be on Tuesday, July 23, lS7~ at 10 a.m. The committee 
will hear from some proponents of the appointive-elective system, including lk. 
Glenn R. ~Tinters, Executive Director of tile American Judicature Society, attorneys 
John J. :Ccffey and Bruce I Pet:de, members of the OSBA iiodern Court Conunittee, and 
possibly Mr. Ph~lip MOots of the Governor's office. 
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