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I. PUCK STRIKES 
 

 Fans  
 

o Patricia Higgins (physician): struck in head, between the eyes at Stanley Cup 
Final Game  (Blackhawks fan) on 6/12/13 – damaged retina, temporarily 
lost 50% vision 

 
o Emily Austin (18 year-old student): struck in head during warm-ups at 

Miami (Ohio) University on 11/9/12 – sued University & lost (see: Puck 
Strike Liability Caselaw #5, herein) 

 
o Isabella Kowalski (7 years old): struck in head above left eye at a Flyers 

game on 11/16/10 
        

 Players 
 

o Kyle Fundytus (16 years old): killed when struck in neck during a game – 
November 2011 

 
o Quinn Connaly (12 year-old) killed when struck in back of head during 

practice on December 10, 2000 
 

 Referees 
 

o NHL referee Chris Rooney: struck in head during a Dallas vs. Colorado game on 
2/4/13 

 
o Swedish referee: killed when struck in back of head during a junior game in 

northern Sweden in January, 2010 
 

 Puck Strike Liability Caselaw 
 

o Rees v. Cleveland Indians, 2004-Ohio-6112 (see internal citations) 

o “Primary assumption of the risk is essentially a principle of no duty, 

or no negligence, to the injured plaintiff.” 

o “This defense is typically used in baseball cases where a person is 

injured when a baseball enters the spectator area.” 

o “Ohio courts have consistently held that assumption of the risk bars 

recovery  by spectators who are injured by baseballs thrown or 

batted during the normal course of the game.” 



o “Moreover, other states have determined that baseball games 

present inherent risks that are well known to the public, and that 

anyone who attends these events assumes the risk of injury.” 

o “Ohio courts and other jurisdictions have applied the same 

principles of primary assumption of the risk in non-baseball cases.” 

o “…spectators as well as participants ‘must accept from a participant 

conduct associated with that sport’ or activity and that where 

injuries stem from ‘conduct that is a foreseeable, customary part’ of 

the activity, the defendant ‘cannot be held liable for negligence 

because no duty is owed to protect the victim from that conduct.’” 

o “For most fans, the everyday reality of attending a baseball game 

includes voluntarily subjecting oneself to the risk that a ball or bat 

might leave the field and cause injury.” 

o “The concept of primary assumption of the risk provides that there 

is no duty to warn patrons of risk of harm within common 

knowledge.” 

 
o Morris v. Cleveland Hockey Club (1952), 157 Ohio St. 225 (“Baseball Rule” 

[enunciated in Cincinnati Baseball Club Co. v. Eno (1925), 112 Ohio St. 175] 
re assumption of risk not applicable to hockey; distinguished “assumption of 
risk” from “contributory negligence”) 

 
o Gallagher v. Cleveland Browns Football Co.(1996), 74 Ohio St. 3d 427 

(participants and spectators at sporting events barred from bringing actions 
for injuries arising out of “normal conduct of the game” absent defendant’s 
intentional tort or reckless conduct)  

 

o Bundschu v. Naffah (2002), 147 Ohio App. 3d 105 (Mahoning Cty.) (any 
analysis of primary assumption of risk turns on whether or not the injured 
spectator was subjected to risks or hazards that a reasonable participant 
would or would not expect to encounter in a particular sporting activity)  

 

o Nungester v. Risk Mgt., 2008-Ohio-1214 (Ct. of Claims of Ohio) (no 
difference between baseball and hockey when applying the doctrine of 
primary assumption of risk to spectators injured by flying objects leaving the 
area of play and entering the stands) 

 

o Austin v. Miami Univ., (citation pending, journalized August 13, 2013) Case 
No. 2013-00078-AD (Ct. of Claims of Ohio) (no obligation on the part of the 
operator of a hockey game to protect a spectator against being hit by a 
flying puck, a danger incident to the entertainment which any reasonable 
spectator could and did foresee. The baseball rule of primary assumption of 
risk is applicable to hockey) 



 Illinois Statute: 745 Illinois Composite Statute 52. Hockey Facility Liability Act 

o 745 ILCS 52.10: no hockey facility owner/operator liability for injury by puck 
or stick strike unless injury is due to defect in protective net or glass that is 
itself due to owner/operator negligence, or unless injury is caused by willful 
and wanton conduct by owner/operator, player(s) and/or coach(es) 
employed by owner/operator.  

 

2. Injuries Under Questionable Circumstances 
 

 Legal Background: workers’ compensation law; collective bargaining agreements 

 

o Players are considered “employees” for workers’ compensation law. 

 

o Employers (the teams) continue paying salary for injuries sustained during 

course of employment per Collective Bargaining Agreements. 

 

 23.4  A Player under an SPC who is disabled and unable to 

perform his duties as a hockey Player by reason of an injury 

sustained during the course of his employment as a hockey 

Player, including travel with his team or on business requested 

by his Club, shall be entitled to receive his remaining Paragraph 

1 Salary and Signing Bonuses due in accordance with the terms 

of his SPC for the remaining stated term of his SPC as long as the 

said disability and inability to perform continue but in no event 

beyond the expiration date of the fixed term of his SPC. (NHL 

CBA, available at: http://www.nhlpa.com/inside-

nhlpa/collective-bargaining-agreement) 

 
o Teams perform exit physicals with players at the end of seasons, so all 

parties are aware of current health going into the offseason. 

 

 23.10  At the conclusion of each season, the Club shall provide 
each Player with a complete copy of his medical records at the 
time of his annual exit physical (to the extent the Club maintains 
physical possession of the Player's medical records; otherwise 
the Club's physician will provide the Player with a complete 
copy of his medical records upon the Player's direction to do 
so). The exit physical shall document all injuries that may 
require future medical or dental treatment either in the near 
future or post-career. The Club shall remain responsible for the 
payment of medical and dental costs associated with treatment 
of such hockey-related injuries at such future date. (Id.) 

 

http://www.nhlpa.com/inside-nhlpa/collective-bargaining-agreement
http://www.nhlpa.com/inside-nhlpa/collective-bargaining-agreement


 Paragraphs 5(a) and 5(d) of the Standard Players’ Contract 
(“SPC”), mirror Section 23.4 of the 2005 CBA, in that a player 
who is injured and determined physically unable to perform his 
duties as a hockey player by the club physician prior to a labor 
stoppage/lockout is entitled to his NHL salary during the 
lockout. 

  
 

 Disputes Turn On: whether the injury occurred within the scope of employment 

 

o Recent Examples: 

 Bergenheim Decision: This Florida Panthers player was well 
known to suffer from chronic, recurring hip and groin injuries. 
While rehabbing a fractured foot during the 2011-12 offseason 
(prior to the 2012-13 lockout), the player reinjured his hip. After 
repeatedly requesting an MRI of his hip from the Club prior to 
the lockout in September, 2012, player grieved and was 
awarded his NHL salary during the lockout.  The arbitrator 
determined that the player met his contractual obligation by 
timely conveying his medical condition to the Club “with 
reasonable clarity,” and that the Club breached  its contractual 
duty to examine and formally determine the player’s fitness to 
play, thus giving rise to the presumption that the player was 
unfit to perform his duties as a hockey player prior to the 
lockout.  

  
 Aucoin Settlement: About two weeks prior to the 

commencement of the 2012-13 lockout, this Blue Jackets player 
complained to the Club’s trainer of a sore shoulder. During the 
next 2 weeks, the player underwent physical therapy with the 
Club’s trainer, maintaining that though still sore, he was 
improving. For several days prior to the lockout the player, a 
union representative, skipped PT to attend union meetings. 
Almost a month into the lockout, the player had an MRI which 
revealed a significant shoulder injury.  After the Club’s physician 
then declared him unfit to play, Aucoin grieved for his NHL 
salary. After extensive discovery and hearing preparation, and in 
the wake of the arbitrator’s granting of the Club’s motion to 
exclude medical evidence obtained after the effective date of 
the lockout, the parties settled the grievance.  

 
 Irbe Decision: Player, newly traded to Columbus, injured his 

knee during the offseason under questionable circumstances 
and was operated on by the team physician. While undergoing 
team-supervised physical therapy he allegedly re-injured the 
knee and sought a second opinion and subsequent surgery from 
a physician not authorized by the Club, in violation of his 



contract. All this occurred against the backdrop of the 2004-05 
NHL full season lockout. The primary issues at arbitration were 
whether Irbe’s injury was hockey-related, and whether he was 
unfit to play as of the commencement of the Club’s obligations 
to pay him. In a decision that turned as much on the credibility 
of witnesses as on issues of law, the arbitrator upheld Irbe’s 
grievance for his 2004-05 salary, but denied his claim for 
medical benefits for treatments that were clearly unauthorized 
by the Club. 
 

o Off-Field/Court/Ice Injuries: 
 

 NY Yankees pitcher Joba Chamberlain dislocated his ankle 
playing on a trampoline with his son (6 weeks in a cast) 

 
 San Diego Padres pitcher Adam Easton accidentally stabbed 

himself in the stomach with a pocketknife while opening a 
package  

 

 Jacksonville Jaguars punter Chris Hanson gashed his foot with 
an axe  while taking part in a wood-chopping team-building 
exercise devised by his head coach, Jack Del Rio 

 

 Ken Griffey, Jr. broke his throwing hand while wrestling with his 
son 

 

 Both Pittsburgh Steelers Quarterback Ben Rothlisberger and 
Cleveland Browns tight end Kellen Winslow, Jr. were injured 
were seriously injured in separate motorcycle accidents 

 

 The New York Knicks’ Amar’e Stoudemire mangled his left hand 
when he punched a glass fire extinguisher case in anger after a 
playoff  loss to  the Miami Heat.  

 

3.  Violence in the Game 

o Legal Background: criminal law; assumption of risk 

 

o Disputes Turn On: whether conduct on the field/court/ice so unreasonable and   

reckless to find the athlete guilty of a criminal act 

 

 



o Recent Examples:  

 

 

 Todd Bertuzzi – Ontario civil suit brought by Steve Moore (on 2/14/06) 

against Bertuzzi and the Vancouver Canucks for an allegedly planned 

ambush-assault by Bertuzzi on Moore, causing severe injuries that 

disabled Moore and ended his playing career. Bertuzzi previously pled 

guilty to assault causing bodily harm and was suspended by the NHL 

 
 Derek Boogaard – Wrongful Death Complaint against the National 

Hockey League (copy attached) for its alleged responsibility for the 
physical trauma and brain damage that Boogaard sustained during six 
seasons as an on-ice “enforcer,” and for his allegedly consequential 
addiction to prescription painkillers, both of which are alleged to have  
led to his suicide.  

 
 Pennsylvania High School Player May Face Criminal Charges for Hitting 

Player with Helmet 

 

- Facts: During a recent game, a high school football player ripped 

off his opponent’s helmet and hit the opponent in the head 

with it 

- Consequences: the local police department is considering 
pressing charges 

 
- Link: : http://sports.yahoo.com/blogs/highschool-prep-rally/pa-

player-may-face-criminal-charges-ripping-helmet-
151701209.html 

 

4.  Promotions 

 

o Milwaukee Brewers “Sausage Gate” 

 

 Facts: Randall Simon (Pirates’ first basemen) bat swing to person 

running in sausage costume for Brewers promotion (no injury caused) 

 

 Consequences: Simon cited for disorderly conduct and fined $432; no 

criminal charges; Pirates apologized and addressed the issue internally 

 

http://sports.yahoo.com/blogs/highschool-prep-rally/pa-player-may-face-criminal-charges-ripping-helmet-151701209.html
http://sports.yahoo.com/blogs/highschool-prep-rally/pa-player-may-face-criminal-charges-ripping-helmet-151701209.html
http://sports.yahoo.com/blogs/highschool-prep-rally/pa-player-may-face-criminal-charges-ripping-helmet-151701209.html


 Link: 

http://sportsillustrated.cnn.com/baseball/news/2003/07/10/sausage_f

olo_ap/  

 

o WWE Wrestler Owen Hart Dies from Fall 

 

 Facts: Owen Hart, in attempting to perform a stunt entry to the ring, fell 

50 feet and died in 1999; television audience does not witness the fall 

but those in attendance do 

 

 Consequences: WWE settled lawsuit for $18  million with Hart’s family; 

family again sued WWE in 2010 for royalties as part of using his image 

and settled for undisclosed amount 

 

 Links: http://www.cnn.com/US/9905/24/wrestler.dies.04/ 

http://www.inquisitr.com/602812/wwe-lawsuit-over-owen-harts-

image-gets-settled/ 

 

5. Fights in the Stands / Parking Lots 

 

o San Francisco Giants Fan Beaten into Coma by outside Dodger Stadium 

 

 Facts: Giants fan beaten by Dodger fans at Dodger stadium on opening 

day 2011 suffers significant brain injury; cost of medical expenses in 

expenses for rest of his life in the tens of millions 

 

 Consequences: attackers pleaded not guilty and await criminal trial; 

family’s civil suit versus Dodgers and company that controls the stadium 

parking lot set for trial; questions into previous incidents, staffing of 

security personnel and lighting in the parking lot are paramount 

 

 Link: http://www.usatoday.com/story/sports/mlb/2013/06/25/bryan-

stow-uncertain-future-giants-fan/2458329/ 

 

 

o Dodgers Fan Fatally Stabbed Blocks from Giants’ Ballpark 

 

 Facts: repeated fights between fans a few blocks from the ballpark leads 

to a Dodger fan being stabbed and killed (Sept 2013) 

 

 Consequences: suspect arrested but released pending further 

investigation 

http://sportsillustrated.cnn.com/baseball/news/2003/07/10/sausage_folo_ap/
http://sportsillustrated.cnn.com/baseball/news/2003/07/10/sausage_folo_ap/
http://www.cnn.com/US/9905/24/wrestler.dies.04/
http://www.inquisitr.com/602812/wwe-lawsuit-over-owen-harts-image-gets-settled/
http://www.inquisitr.com/602812/wwe-lawsuit-over-owen-harts-image-gets-settled/
http://www.usatoday.com/story/sports/mlb/2013/06/25/bryan-stow-uncertain-future-giants-fan/2458329/
http://www.usatoday.com/story/sports/mlb/2013/06/25/bryan-stow-uncertain-future-giants-fan/2458329/


 

- With each incident, do teams have heightened duty to fans? 

 

- And if so, does that duty extend beyond stadium property? 

 

 Link: http://abcnews.go.com/Sports/wireStory/dodgers-slain-fan-son-

team-security-guard-20395204  

 

 

6. Slip-and-Falls 

 

o Texas Rangers’ Fan Falls Reaching for Ball Tossed by Josh Hamilton 

 

 Facts: Father reaching for foul ball tossed by Josh Hamilton falls 20 feet 

onto concrete and dies 

 Consequences: Review of stadium railing compliance (at city and league 

level); providing option grief counseling to players 

 

 Link: http://www.huffingtonpost.com/2011/07/08/shannon-stone-

dead-josh-hamilton_n_893029.html 
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