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Legal Challenge

= The Inclusive Communities Project {ICP) is
a nonprofit that assists low-income
families obtain affordable housing.

* ICP sued Texas Housing Dept claiming
that its selection criteria continued
segregated housing patterns by its
disproportionate allocation of tax credits
to predominantly black inner-city areas In
comparison with predominantly white
suburban neighborhoods.

10/19/2015

Trial Court: Disparate Impact Theory

D ICP established & prima facle case of disparate
impact through statistical evidence.

© BOP shifted to Dept to prove "that there are no
other less discriminatory alternatives to advancing
their proffered interests.”

© Because Dept could not meet its BOP, District Court
entered a remedlal order requiring the addition of
new selection criteria for the tax credits such as:

@ Potnts for units built In nelghborhoods with goed
schools

© Disqualifying sites near hazardous conditions
such high crime or landfills

HUD Regulation

© HUD promulgated a disparake Impact regulation
after trlal court declsion.

O If plaintiff establishes a prima facle case
through statlstical evidence, then defendant
must "prove that the challenged practice is
necessary ta achisve one or more substantial,
legitimate, nondlscriminatery Interests.”

© If defendant establishes that burden than a
plaintIff may prevall "upon proving that the
substantial, legitimate, nondiscriminatory
interests supporting the challenged practice
could be served by another practice that has a
less discriminatory effect.”




Court of Appeals

©Found that disparate impact claims
are cognizable under FHA but
reversed and remanded to district
court te apply the HUD regulations.

ODept filed a petition for a writ of
certicrari on the question whether
disparate impact claims are
cognizable under FHA,

10/19/2015

Precedent from Other Civil Rights Statutes

© FRelatlonship of FHA to bvo other civil rights statubes:

» Supreme Court found thae TIte Wil of Civil Rights Act
af 1364 prohlblted dispaate impactin Griggs v.
Duke Power Co. (1971) relying on languaoge In
section 703(a)} 2} prohibiting employmentactions’
that would "otherwlse adversely affect” the status of
an employee.

= Dafensain such cases was a “husiness nacesslty
defensa”

Supreme Court found that Age Discrimination|n
Employment Act of 1967 prohtbited dispaate Impact
in smith v. Clty of Jackson (2005).

*  Before rajecting the governmentt defense, a court must
determinethat a plaintiff has shownthere is an
"available alternative practice that has |less dispaate
impact and serves the entity’s legitimate needs.”

Comparable Language in FHA

@ Section 3604{a) prohiblts practices that would make
haousing “other#lsa unawilable”
" That lenguage found to focus on the copsequences of an
actlon rather than the actor’s Intent,

= Simllar o "otherwise adversely affect” language found In
Title VAT and ADER,




Further Considerations

@ Congress was aware that all nine circuits had imterpretad
FHA 85 permitting dispa@te Impact claims when It
amended the statute in 1988 and left iIntack the existing
statutory framework,

¢ Congress also adopted thres amendments o 1968 that
p | livy of disp impact thegry.

© Disparate iImpack theoryis conslstentwith FHAS central

purposa,

o Spught ko bar zoning laws and other houslng restrictigns
that functlan unfairly to exclude minerities from certaln
neighborhoods,

10/19/2015

Limitaticns of Disparate Impact
Theory

O "Has always been properlylimited in key respects that
avoid the serious canstitutional questions that might
arise" otherwlsa,

o Cannot make a legal clalm based on statistlcs alone.

© Disparate Impact theory can be used to remove “artificlal,
arbitrary, 3nd unnecessary barrlers,” not the displacement
of "valld governmenta| policles.”

O Alm3 o ensuero that Heusng Authardtles’ priorilbes "can ba
achleved without arbitranly creating discriminobery effects
or perpetuating segregation.”

QOutline of Disparate Impact
Framework: Step One

= Plaintiff must allege facts at the pleadinrr] stage ar
produce statistleal evidance dermonstrating a causal
connection because the \:h;|Ih;nget:ictpr.lli&:-,tr of the
covered entlty and the racial impact.

= "If the ICP cannot show & causal connectlon
between the Departments palicy and a dispaate
imgact = far instance, because federal [aw
substantially limits the Department’ discretion -
that should resuit in dismissal of this case”

“Courts should avoid interpreting dispaste-
liabll_léy to be so expansva astoinject racla
considerations inte every haysing deciston.

= Court doesn't want entitles to consider race

defensively to aveld good policies merel
bel:auttse they might cause racial dispar
act.

{m pact




Disparate Impact Framework:
Step Two

0 Governmental entities “must not be
prevented from achieving legitimate
objectives, such as ensuring compliance
with health and safety codes”

0O Disparate-impact habillty should solely
remove “artificlal, arbitrary, and
unnecessary barriers” rather than
displace "valid governmental and
private priorities.”

10/19/2015

Proper Remedial Orders

© Remedlal orders should concentrate on the eliminatonof
the affending pactica that arbltmarily opeates
invidiously b discriminationan the basls of ace.
© Courts sheuld seek to atiminate raclal disparities throuoh
race-neutral means,

© “Remedial arders that Impose raclal targets or quatag will
ralse more difficult constitutlonal questlons.”

What Can Housing Authorities Do
in the Future?

O"When setting their larger goals,
local housing authorities may
choose to foster diversity and
combat racial isolation with race-
neutral tools, and mere awareness
of race in attempting to solve the
problems facing inner cities does not
doom that endeavor at the outset.”




Remand?

© Supreme Court cited Judge Jones' dissencwlth approval
whan she chservedthat the ICP must show a causal
connection between the Departmeants palicy and
disparate impact.
© Department may now argua that tha disparate |mpact was
caused by its compliance with fedaral law rather than by Its
own dlscretlonary rules,

@ IF Fifth Clreult continues ko rule For plainkiffs, it may have
o impose a simpler remedy - eliminate achallenged
polley rather than impose newpolicles.

G Wil case come backto Supreme Court agaln?

10/19/2015
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SUPREME COURT OF THE UNITED STATES
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TEXAS DEPARTMENT OF HOUSING AND
COMMUNITY AFFAIRS ET AL. v. INCLUSIVE
COMMUNITIES PROJECT, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 13-1371. Argued January 21, 2015—Decided June 25, 2016

The Federal Government provides low-income bousing tax credits that
are distributed to developers by designated state agencies. In Texas,
the Department of Housing and Community Affairs (Department)
distributes the credits. The Inclusive Communmities Project, Inc.
(ICP), a Texas-based nonprofit corporation that assists low-income
families in obtaining affordable housing, brought a disparate-impact
claim under §§804(a) and 805(a) of the Fair Housing Act (FHA), al-
leging that the Department and its officers had caused continued
segregated housing patterns by allocating too many tax credits to
bhousing in predomipantly black inner-city areas and too few in pre-
dominantly white suburban neighborhoods. Relying on statistical ev-
idence, the District Court concluded that the ICP had estahlished a
prima facie showing of disparate impact. After assuming the De-
partment’s proffered non-discriminatory interests were valid, it found
that the Department failed to meet its burden to show that there
were no less discriminatory alternatives for allocating the tax credits.
While the Department’s appeal was pending, the Secretary of Hous-
ing and Urban Development issued a regulation interpreting the
FHA to encompass diaparate-impact lighility and establishing a bur-
den-shifting framework for adjudicating such claims. Tbe Fifth Cir-
cuit held that disparate-impact claims are cognizable under the FHA,
but reversed and remanded on the merits, concluding that, in Hgbt of
the new regulation, the District Court had improperly required the
Department to prove less discriminatory alternatives.

The FHA was adopted shortly after the assassination of Dr. Martin
Lutber King, Jr. Recognizing that persistent racial segregation had



2 TEXAS DEPT. OF HOUSING AND COMMUNITY AFFAIRS v.
INCLUSIVE COMMUNITIES PROJECT, INC.

Syltlabus

left predominantly black inner cities surrounded by mostly white
suburba, the Act addresses the denial of housing opportunities on the
baasis of “race, color, religion, or national origin,” In 1988, Congress
amended the FHA, and, as relevant here, created certain exemptions
from Liahility.

Held: Disparate-impact claims are cognizable under the Fair Housing
Act. Pp. 7-24.

{a) Two antidiscrimination statutes that preceded the FHA are rel-
evant to its interpretation, Both §703(a)(2) of Title VII of the Civil
Rights Act of 1964 and §4(a)(2) of the Age Discrimination in Em-
ployment Act of 1967 (ADEA) autborize disparate-impact claims,
Under Griggs v. Duke Power Co., 401 U, 8. 424, and Smith v, Cily of
Jackson, b44 U. 5. 228, the cases announcing the rule for Title VII
and for the ADEA, respectively, antidiscrimination Iaws should be
construed to encompass disparate-impact claims when their text re-
fers to the consequences of actions and not just to the mindset of ac-
tors, and where that interpretation is consistent with statutory pur-
pose. Disparate-impact liahility must be limited so employers and
other regulated entities are able to make the practical business
choices and profit-related decisions that sustain the free-enterprise
system. Before rejecting a business justification—or a governmental
entity’s analogous public interest—a court must determine that a
plaintiff has shown that there is “an available alternative . . . practice
that has less disparate impact and serves the [entity’s] legitimate
needs.” Ricct v. DeStefano, 557 U. S. 557, 578. These cases provide
essential background and instruction in the case at issue. Pp, 7-10.

(b) Under the FHA it is unlawful to “refuse to sell or rent ... or
otherwise make unavailable or deny, a dwelling to a person because
of race” or other protected characteristic, §804(a), or “to discriminate
against any person in” making certain real-estate transactions “be-
cause of race” or other protected characteristic, §805¢a). The logic of
Griggs and Smith provides strong support for the conclusion that the
FHA encompasses disparate-impact claims. Thbe results-oriented
phrase “otherwise make unavailable” refers to the consequences of an
action rather than the actor's intent. See United States v. Giles, 300
T. 5. 41, 48. And this phrase is equivalent in function and purpose to
Title VII's and the ADEA’s “otherwise adversely affect” language. In
all three statutes the operative text looks to results and plays an
identical role: as a catchall phrase, located at the end of a lengthy
sentence that begins with prohibitions on disparate treatment. The
introductory word “otherwise” also signals a shift in emphasis from
an actor’s intent to the consequences of hig actions. This similarity in
text and structure is even more compelling because Congress passed
the FHA only four years after Title VII and four months after the
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ADEA. Although the FHA does not reiterate Title VII's exact lan-
guage, Congress chose words that serve the same purpose and bear
the same basic meaning hut are consistent with the FHA’s structure
and objectives. The FHA contains the phrase "because of race,” but
Title VII and the ADEA also contain that wording and this Court
nonetheless held that those statutes impose disparate-impact liabil-
ity.

The 1988 amendments signal that Congress ratified such liahility,
Congress knew that all nine Courts of Appeals to have addressed the
question had concluded the FHA encompassed disparate-impact
claims, and three exemptions from liahility in the 1988 amendments
would have heen superfluous had Congress assumed that disparate-
impact liability did not exist under the FHA.

Recognition of disparate-impact claims is also consistent with the
central purpose of the FHA, which, like Title VII and the ADEA, was
enacted to eradicate discriminatory practices within a sector of the
Nation’s economy. Suits targeting unlawful zoning laws and other
housing restrictions that unfairly exclude minorities from certgin
neighborhoods without sufficient justification are at the heartland of
disparate-impact liability. See, e.g., Huntingion v. Huntingion
Branch, NAACP, 488 TU.S. 15, 16-18. Recognition of disparate-
impact Liability under the FHA plays an important role in uncovering
discriminatory intent; it permits plaintiffs to counteract unconscious
prejudices and disguised animus that escape easy classification as
disparate treatment.

But disparate-impact liability has always been properly limited in
key respects to avoid serious constitutional questions that might
arise under the FHA, e.g., if such liahility were imposed based solely
on a showing of a statistical disparity. Here, the underlying dispute
involves a novel theory of liability that may, on remand, be seen
simply as an attempt to second-guess which of two reasonable ap-
proaches a housing authority should follow in allocating tax credits
for low-income housing. An important and appropriate means of en-
suring that disparate-impact liahility is properly limited is to give
housing authorities and private developers leeway to state and ex-
plain the valid interest their policies serve, an analysis that is analo-
gous to Title VII's business necessity standard. It would be paradoxi-
cal to construe the FHA to impose onercus costs on actors who
encourage revitalizing dilapidated housing in the Nation's cities
merely hecause some other pricrity might seem preferable. A dispar-
ate-impact claim relying on a statistical disparity must fail if the
plaintiff cannot point to a defendant’s policy or policies causing that
disparity. A robust causality requirement is important in ensuring
that defendants do not resort to the use of racial quotas. Courts must
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therefore examine with care whether a plaintiff has made gut a pri-
ma facie showing of disparate impact, and prompt resolution of these
cages is important. Policies, whether governmental or private, are
not contrary to the disparate-impact requirement unless they are “ar-
tificial, arbitrary, and unnecessary barriers,” Griggs, 401 U. 8., at
431. Courts should avoid interpreting disparate-impact liability to be
so expansive as to inject racial considerations into every housing de-
cision. These limitations are also necessary to protect defendants
against abusive disparate-impact claims,

And when courts do find liability under a disparate-impact theory,
their remedial orders must be consistent with the Constitution. Re-
medial orders in disparate-impact cases should concentrate on the
elimination of the offending practice, and courts should strive to de-
sign race-neutral remedies. Remedial orders that impose racial tar-
gets or quotas might raise difficult constitutional questions.

While the automatic or pervasive injection of race into public and
private transactions covered by the FHA has special dangers, race
may he considered in certain circumstances and in a proper fashion.
This Court does not impugn local housing authorities’ race-neutral ef-
forts to encourage revitalization of communities that have long suf-
fered the harsh consequences of segregated housing patterns. These
authorities may choose to foster diversity and combat racial isolation
with race-neutral tools, and mere awareness of race in attempting to
solve the problems facing inner cities does not doom that endeavor at
the outset. Pp. 10~23.

747 F. 3d 275, affirmed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which (JINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ., jeined. THOMAS, J., filed a dis-
gsenting opinion. ALITG, J., filed a dissenting opinion, in which ROB-
ERTS, C. J., and SCALIA and THOMAS, JdJ., joined.
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NOTICE: This epinion is subject to formal vevision before publication in the
preliminarfvhprint of the United States Reports. Readers are requested to
notify the Heparter of Decisions, Supreme Court of the United States, Wasgh-
ington, D. C. 20548, of any typographical or other formal errors, in order
that corractions may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 13-1371

TEXAS DEPARTMENT OF HOUSING AND COMMU-
NITY AFFAIRS, ET AL., PETITIONERS v. THE IN-
CLUSIVE COMMUNITIES PROJECT, INC., ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

[June 25, 2015]

JUSTICE KENNEDY delivered the opinion of the Court.

The underlying dispute in this case concerns where
housing for low-income persons should be constructed in
Dallas, Texas—that is, whether the housing should be
built in the inner city or in the suburbs. This dispute
comes to the Court on a disparate-impact theory of liabil-
ity. In contrast to a disparate-treatment case, where a
“plaintiff must establish that the defendant had a discrim-
inatory intent or motive,” a plaintiff bringing a disparate-
impact claim challenges practices that have a “dispropor-
tionately adverse effect on minorities” and are otherwise
unjustified by a legitimate rationale. Ricci v. DeStefaro,
557 U. 8. 557, 577 (2009) (internal quotation marks omit-
ted). The question presented for the Court's determina-
tion is whether disparate-impact claims are cognizable
under the Fair Housing Act (or FHA), 82 Stat. 81, as
amended, 42 U. S. C. §3601 et seq.

I
A

Before turning to the question presented, it is necessary



2 TEXAS DEPT. OF HOUSING AND COMMUNITY AFFAIRS v,
INCLUSIVE COMMUNITIES PROJECT, INC.

Opinicn of the Court

to discuss a different federal statute that gives rise to this
dispute. The Federal Government provides low-income
housing tax credits that are distributed to developers
through designated state agencies. 26 U. S. C. §42. Con-
gress has directed States to develop plans identifying
selection criteria for distributing the credits. §42(m)(1).
Those plans must include certain criteria, such as public
housing waiting lists, §42(m)(1)(C), as well as certain
preferences, including that low-income housing units
“contribut[e] to a concerted community revitalization plan”
and be built in census tracts populated predominantly by
low-income residents. §§42(m)(1)(B)EDNUIL), 42(d)(E)GEiNI).
Federal law thus favors the distribution of these tax cred-
its for the development of housing units in low-income
areas.

In the State of Texas these federal credits are distrib-
uted by the Texas Department of Housing and Community
Affairs (Department). Under Texas law, a developer’s
application for the tax credits is scored under a point
system that gives priority to statutory criteria, such as the
financial feasibility of the development project and the
income level of tenants. Tex. Govt. Code Ann.
§§2306.6710(a)—(b) (West 2008). The Texas Attorney
General has interpreted state law to permit the considera-
tion of additional criteria, such as whether the housing
units will be built in a neighborhood with good schools.
Those criteria cannot be awarded more points than statu-
torily mandated criteria. Tex. Op. Atty. Gen. No. GA-
0208, pp. 26 (2004), 2004 WL 1434796, *4-*6.

The Inclusive Communities Project, Inc. (ICP), is a
Texas-based nonprofit corporation that assists low-income
families in obtaining affordable housing. In 2008, the ICP
brought this suit against the Department and its officers
in the United States District Court for the Northern Dis-
trict of Texas. As relevant here, it brought a disparate-
impact claim under §§804(a) and 805(a) of the FHA. The
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1CP alleged the Department has caused continued segre-
gated housing patterns by its disproportionate allocation
of the tax credits, granting too many credits for housing in
predominantly black inner-city areas and too few in pre-
dominantly white suburban neighborhoods. The ICP
contended that the Department must modify its selection
criteria in order to encourage the construction of low-
income housing in suburban communities.

The District Court concluded that the 1CP had estab-
lished a prima facie case of disparate impact. It relied on
two pieces of statistical evidence. First, it found “from
19992008, [the Department] approved tax credits for
49.7% of proposed non-elderly units in 0% to 9.9% Cauca-
gian areas, but only approved 37.4% of proposed non-
elderly units in 90% to 100% Caucasian areas.” 749
F. Supp. 2d 486, 499 (ND Tex. 2010} (footnote omitted).
Second, it found “92.29% of [low-income housing tax credit]
units in the city of Dallas were located in census tracts
with less than 50% Caucasian residents.” Ibid.

The District Court then placed the burden on the De-
partment to rebut the ICP’s prima facie showing of dis-
parate impact. 860 F.Supp. 2d 312, 322-323 (2012).
After assuming the Department’s proffered interests were
legitimate, id., at 326, the District Court held that a de-
fendant—here the Department—must prove “that there
are no other less discriminatory alternatives to advancing
their proffered interests,” tbid. Because, in its view, the
Department “failed to meet [its] burden of proving that
there are no less discriminatory alternatives,” the District
Court ruled for the ICP. Id., at 331.

The District Court’s remedial order required the addi-
tion of new selection criteria for the tax credits. For in-
stance, it awarded points for units built in neighborhoods
with good schools and disqualified sites that are located
adjacent to or near hazardous conditions, such as high
crime areas or landfills. See 2012 WL 3201401 (Aug. 7,
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2012). The remedial order contained no explicit racial
targets or quotas.

While the Department’s appeal was pending, the Secre-
tary of Housing and Urban Development (HUD) issued a
regulation interpreting the FHA to encompass disparate-
impact liability. See Implementation of the Fair Housing
Act’s Discriminatory Effects Standard, 78 Fed. Reg. 11460
(2013). The regulation also established a burden-shifting
framework for adjudicating disparate-impact claims.
Under the regulation, a plaintiff first must make a prima
facie showing of disparate impact. That is, the plaintiff
“has the burden of proving that a challenged practice
caused or predictably will cause a discriminatory effect.”
24 CFR §100.500(c)(1) (2014). If a statistical discrepancy
18 caused by factors other than the defendant’s policy, a
plaintiff cannot establish a prima facie case, and there is
no liability. After a plaintiff does establish a prima facie
showing of disparate impact, the burden shifts to the
defendant to “prov[e] that the challenged practice is neces-
sary to achieve one or more substantial, legitimate, non-
discriminatory interests.” §100.500(c)(2). HUD has clari-
fied that this step of the analysis “is analogous to the Title
VII requirement that an employer’s interest in an em-
ployment practice with a disparate impact be job related.”
78 Fed. Reg. 11470. Once a defendant has satisfied its
burden at step two, a plaintiff may “prevail upon proving
that the substantial, legitimate, nondiscriminatory inter-
ests supporting the challenged practice could be served by
another practice that has a less discriminatory effect.”
§100.500(c)(3).

The Court of Appeals for the Fifth Circuit held, con-
sistent with its precedent, that disparate-impact claims
are cognizable under the FHA. 747 F. 3d 275, 280 (2014).
On the merits, however, the Court of Appeals reversed and
remanded. Relying on HUDYs regulation, the Court of
Appeals held that it was improper for the District Court to
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have placed the burden on the Department to prove there
were no less discriminatory alternatives for allocating low-
income housing tax credits. Id., at 282-283. In a concur-
ring opinion, Judge Jones stated that on remand the
District Court should reexamine whether the ICP had
made out a prima facie case of disparate impact. She
suggested the District Court incorrectly relied on bare
statistical evidence without engaging in any analysis
about causation. She further observed that, if the fed-
eral law providing for the distribution of low-income hous-
ing tax credits ties the Department's hands to such an
extent that 1t lacks a meaningful choice, then there is no
disparate-impact liability. See id., at 283-284 (specially
concurring opinion).

The Department filed a petition for a writ of certiorari
on the question whether disparate-impact claims are
cognizable under the FHA. The question was one of first
impression, see Huntington v. Huntington Branch,
NAACP, 488 U. 5. 15 (1988) (per curiam), and certiorari
followed, 573 U. S. ___ (2014). It is now appropriate to
provide a brief history of the FHA's enactment and its
later amendment.

B

De jure residential segregation by race was declared
unconstitutional almost a century ago, Buchanan v. War-
ley, 245 U. 8. 60 (1917), but its vestiges remain today,
intertwined with the country’s economic and social life.
Some segregated housing patterns can be traced to condi-
tions that arose in the mid-20th century. Rapid urbaniza-
tion, concomitant with the rise of suburban developments
accessible by car, led many white families to leave the
inner cities. This often left minority families concentrated
in the center of the Nation’s cities. During this time,
various practices were followed, sometimes with govern-
mental support, to encourage and maintain the separation



6 TEXAS DEPT. OF HOUSING AND COMMUNITY AFFAIRS v.
INCLUSIVE COMMUNITIES PROJECT, INC.

Opinion of the Court

of the races: Racially restrictive covenants prevented the
conveyance of property to minorities, see Shelley v. Krae-
mer, 334 U. S. 1 (1948); steering by real-estate agents led
potential buyers to consider homes in racially homogenous
areas; and discriminatory lending practices, often referred
to as redlining, precluded minority families from purchas-
ing homes in affluent areas. See, e.g., M. Klarman, Unfin-
ished Business: Racial Equality in American History 140—
141 (2007); Brief for Housing Scholars as Amict Curiae
22-23. By the 1960’s, these policies, practices, and preju-
dices had created many predominantly black inner cities
surrounded by mostly white suburbs. See K. Clark, Dark
Ghetto: Dilemmas of Secial Power 11, 21-26 (1965).

The mid-1960's was a period of considerable social un-
rest; and, in response, President Lyndon Johnson estab-
lished the National Advisory Commission on Civil Disor-
ders, commonly known as the Kerner Commission. Exec.
Order No. 11365, 3 CFR 674 (1966-1970 Comp.). After
extensive factfinding the Commission identified residen-
tial segregation and unequal housing and economic condi-
tions in the inner cities as significant, underlying causes of
the social unrest. See Report of the National Advisory
Commission on Civil Disorders 91 (1968) (Kerner Com-
mission Report). The Commission found that “[n]early
two-thirds of all nonwhite families living in the central
cities today live in neighborhoods marked by substandard
housing and general urban blight.” Id., at 13. The Com-
mission further found that both open and covert racial
discrimination prevented black families from obtaining
better housing and moving to integrated communities.
Ibid. The Commission concluded that “[oJur Nation is
moving toward two societies, one black, one white—
separate and unequal.” Id., at 1. To reverse “[t]his deep-
ening racial division,” ibid., it recommended enactment of
“a comprehensive and enforceable open-occupancy law
making it an offense to discriminate in the sale or rental of
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any housing ... on the basis of race, creed, color, or na-
tional origin.” Id., at 263.

In April 1968, Dr. Martin Luther King, Jr., was assassi-
nated in Memphis, Tennessee, and the Nation faced a new
urgency to resolve the social unrest in the inner cities.
Congress responded by adopting the Kerner Commission’s
recommendation and passing the Fair Housing Act. The
statute addressed the denial of housing opportunities on
the basis of “race, color, religion, or national origin.” Civil
Rights Act of 1968, §804, 82 Stat. 83. Then, in 1988,
Congress amended the FHA. Among other provisions, it
created certain exemptions from liability and added “fa-
milial status” as a protected characteristic. See Fair
Housing Amendments Act of 1988, 102 Stat. 1619.

11

The iasue here is whether, under a proper interpretation
of the FHA, housing decisions with a disparate impact are
prohibited. Before turning to the FHA, however, it is
necessary to consider two other antidiscrimination stat-
utes that preceded it.

The first relevant statute is §703(a) of Title VII of the
Civil Rights Act of 1964, 78 Stat. 2565. The Court ad-
dressed the concept of disparate impact under this statute
in Griggs v. Duke Power Co,, 401 U. 8. 424 (1971). There,
the employer had a policy requiring its manual laborers to
possess a high school diploma and to obtain satisfactory
scores on two intelligence tests. The Court of Appeals held
the employer had not adopted these job requirements for a
racially discriminatory purpose, and the plaintiffs did not
challenge that holding in this Court. Instead, the plain-
tiffs argued §703(a)(2) covers the discriminatory effect of a
practice as well as the motivation behind the practice.
Section 703(a), as amended, provides as follows:

“It shall be an unlawful employer practice for an
employer—
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“(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any indi-
vidual with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such
individual’s race, color, religion, sex, or national
origin; or

“(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would
deprive or tend to deprive any individual of employ-
ment opportunities or otherwise adversely affect hig
status as an employee, because of such individual’s
race, color, religion, sex, or national origin.” 42
U. 8. C. §2000e—2(a).

The Court did not quote or cite the full statute, but rather
relied solely on §703(a}(2). Griggs, 401 U. 8., at 426, n. 1.

In interpreting §703(a)(2), the Court reasoned that
disparate-impact liability furthered the purpose and de-
sign of the statute. The Court explained that, in
§703(a)(2), Congress “proscribe[d] not only overt discrimi-
nation but also practices that are fair in form, but discrim-
inatory in operation.” Id., at 431. For that reason, as the
Court noted, “Congress directed the thrust of [§703(a)(2}]
to the consequences of employment practices, not simply
the motivation.” Id., at 432. In light of the statute’s goal
of achieving “equality of employment opportunities and
remov[ing] barriers that have operated in the past” to
favor some races over others, the Court held §703(a)(2) of
Title VII must be interpreted to allow disparate-impact
claims. Id., at 429—430.

The Court put important limits on its holding: namely,
not all employment practices causing a disparate impact
impose liability under §703(a)(2). In this respect, the
Court held that “business necessity” constitutes a defense
to disparate-impact claims. Id., at 431. This rule pro-
vides, for example, that in a disparate-impact case,
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§703(a)(2) does not prohibit hiring criteria with a “mani-
fest relationship” to job performance. Id., at 432; see also
Ricci, 557 U. 8., at 587-589 (emphasizing the importance
of the business necessity defense to disparate-impact
liability). On the facts before it, the Court in Griggs found
a violation of Title VII because the employer could not
establish that high school diplomas and general intelli-
gence tests were related to the job performance of its
manual laborers. See 401 U. S., at 431-432.

The second relevant statute that bears on the proper
interpretation of the FHA is the Age Discrimination in
Employment Act of 1967 (ADEA), 81 Stat. 602 et seq., as
amended. Section 4(a) of the ADEA provides:

“It shall be unlawful for an employer—

“(1) to fail or refuse to hire or to discharge any indi-
vidual or otherwise discriminate against any individ-
ual with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such
individual’s age;

“(2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise
adversely affect his status as an employee, because of
such individual’s age; or

“(3) to reduce the wage rate of any employee in or-
der to comply with this chapter.” 29 U. S. C. §623(a).

The Court first addressed whether this provision allows
disparate-impact claims in Smith v. City of Jackson, 544
U. S. 228 (2005). There, a group of older employees chal-
lenged their employer’s decision to give proportionately
greater raises to employees with less than five years of
experience.

Explaining that Griggs “represented the better reading
of [Title VII's] statutory text,” 544 U. S., at 235, a plurality
of the Court concluded that the same reasoning pertained
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to §4(a)(2) of the ADEA. The Smith plurality emphasized
that both §703()(2) of Title VII and §4(a)(2) of the ADEA
contain language “prohibit{ing] such actions that ‘deprive
any individual of employment opportunities or otherwise
adversely affect his status as an employee, because of such
individual’'s’ race or age.” 544 U. S., at 235. As the plural-
ity observed, the text of these provisions “focuses on the
effects of the action on the employee rather than the moti-
vation for the action of the employer” and therefore com-
pels recognition of disparate-impact liability. Id., at 236.
In a separate opinion, JUSTICE SCALIA found the ADEA’s
text ambiguous and thus deferred under Chevron U. 5. A.
Ine. v. Natural Resources Defense Council, Inc., 467 U. S.
837 (1984), to an Equal Employment Opportunity Com-
mission regulation interpreting the ADEA to impose
disparate-impact liability, see 544 U. §., at 243-247 (opin-
ion concurring in part and concurring in judgment).

Together, Griggs holds and the plurality in Smith in-
structs that antidiscrimination laws must be construed to
encompass disparate-impact claims when their text refers
to the consequences of actions and not just to the mindset
of actors, and where that interpretation is consistent with
statutory purpose. These cases also teach that disparate-
impact liability must be limited so employers and other
regulated entities are able to make the practical business
choices and profit-related decisions that sustain a vibrant
and dynamic free-enterprise system. And hefore rejecting
a business justification—or, in the case of a governmental
entity, an analogous public interest—a court must deter-
mine that a plaintiff has shown that there is “an available
alternative . . . practice that has less disparate impact and
serves the [entity’s] legitimate needs.” Ricci, supre, at
578. The cases interpreting Title VII and the ADEA pro-
vide essential background and instruction in the case now
before the Court.

Turning to the FHA, the ICP relies on two provisions.
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Section 804(a) provides that it shall be unlawful:

“To refuse to sell or rent after the making of a bona
fide offer, or to refuse to negotiate for the sale or
rental of, or otherwise make unavailable or deny, a
dwelling to any person because of race, color, religion,
sex, familial status, or national origin.” 42 U. 8. C.
§3604(a).

Here, the phrase “otherwise make unavailable” is of cen-
tral importance to the analysis that follows.
Section 805(a), in turn, provides:

“It shall be unlawful for any person or other entity
whose business includes engaging in real estate-
related transactions to discriminate against any per-
son in making available such a transaction, or in the
terms or conditions of such a transaction, because of
race, color, religion, sex, handicap, familial status, or
national origin.” §3605(a).

Applied here, the logic of Griggs and Smith provides
strong support for the conclusion that the FHA encom-
passes disparate-impact claims. Congress use of the
phrase “otherwise make unavailable” refers to the conse-
quences of an action rather than the actor’s intent. See
Urited States v. Giles, 300 U. S. 41, 48 (1937) (explaining
that the “word ‘make’ has many meanings, among them
[tlo cause to exist, appear or occur’” (quoting Webster's
New International Dictionary 1485 (2d ed. 1934))). This
results-oriented language counsels in favor of recognizing
disparate-impact liability. See Smith, supra, at 236. The
Court has construed statutory language similar to §805(a)
to include disparate-impact liability. See, e.g., Board of
Ed. of City School Dist. of New York v. Harris, 444 U, S.
130, 140-141 (1979) (holding the term “discriminat[e]”
encompassed disparate-impact liability in the context of a
statute’s text, history, purpose, and structure).
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A comparison to the antidiscrimination statutes exam-
ined in Griggs and Smith is useful. Title VII's and the
ADEA’s “otherwise adversely affect” language is equiva-
lent in function and purpose to the FHA’s “otherwise make
unavailable” language. In these three statutes the opera-
tive text looks to results. The relevant statutory phrases,
moreover, play an identical role in the structure common
to all three statutes: Located at the end of lengthy sen-
tences that bepin with prohibitions on disparate treat-
ment, they serve as catchall phrases looking to conse-
quences, not intent. And all three statutes use the word
“otherwise” to introduce the results-oriented phrase.
“Otherwise” means “in a different way or manner,” thus
signaling a shift in emphasis from an actor’s intent to the
consequences of his actions. Webster’s Third New Inter-
national Dictionary 1598 (1971). This similarity in text
and structure is all the more compelling given that Con-
gress passed the FHA in 1968—only four years after pass-
ing Title VII and only four months after enacting the
ADEA.

It is true that Congress did not reiterate Title VII's
exact language in the FHA, but that is because to do so
would have made the relevant sentence awkward and
unclear. A provision making it unlawful to “refuse to
sell[,] . .. or otherwise [adversely affect], a dwelling to any
person” because of a protected trait would be grammatically
obtuse, difficult to interpret, and far more expansive in
scope than Congress likely intended. Congress thus chose
words that serve the same purpose and bear the same
basic meaning but are consistent with the structure and
objectives of the FHA.

Emphasizing that the FHA uses the phrase “because of
race,” the Department argues this language forecloses
disparate-impact liability since “[ajn action is not taken
‘because of race’ unless race is a reason for the action.”
Brief for Petitioners 26. Griggs and Smith, however,
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dispose of this argument. Both Title VII and the ADEA
contain identical “because of” language, see 42 U. 8. C.
§2000e—2(a)(2); 29 U.S.C. §623(a)(2), and the Court
nonetheless held those statutes impose disparate-impact
liability.

In addition, it is of crucial importance that the existence
of disparate-impact liability is supported by amendments
to the FHA that Congress enacted in 1988. By that time,
all nine Courts of Appeals to have addressed the question
had concluded the Fair Housing Act encompassed disparate-
impact claims. See Hunitington Branch, NAACP v.
Huntington, 844 F. 2d 926, 935-936 (CA2 1988); Resident
Advisory Bd. v. Rizzo, 564 F.2d 126, 146 (CA3 1977);
Smith v. Clarkton, 682 F. 2d 1055, 1065 (CA4 1982); Han-
son v. Veterans Administration, 800 F. 2d 1381, 1386 (CA5
1986); Arthur v. Toledo, 782 F.2d 565, 574-575 (CA6
1986); Metropolitan Housing Development Corp. v. Arling-
ton Heights, 558 . 2d 1283, 1290 (CA7 1977); United
States v. Black Jack, 508 F.2d 1179, 1184-1185 (CAS8
1974); Halet v. Wend Investment Co., 672 F. 2d 1305, 1311
(CA9 1982); United States v. Marengo Cty. Comm’n, 731
F. 2d 1546, 1559, n. 20 (CA11 1984).

When it amended the FHA, Congress was aware of this
unanimous precedent. And with that understanding, it
made a considered judgment to retain the relevant statu-
tory text. See H. R. Rep. No. 100-711, p. 21, n. 52 (1988)
(H.R. Rep.) (discussing suits premised on disparate-
impact claims and related judicial precedent); 134 Cong.
Rec. 23711 (1988) (statement of Sen. Kennedy) (noting
unanimity of Federal Courts of Appeals concerning dis-
parate impact); Fair Housing Amendments Act of 1987:
Hearings on S. 558 before the Subcommittee on the Con-
stitution of the Senate Committee on the Judiciary, 100th
Cong., 1st Sess., 529 (1987) (testimony of Professor Robert
Schwemm) (describing consensus judicial view that the
FHA imposed disparate-impact liability). Indeed, Con-
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gress rejected a proposed amendment that would have
eliminated disparate-impact liability for certain zoning
decisions. See H. R. Rep., at §9-93.

Against this background understanding in the legal and
regulatory system, Congress’ decision in 1988 to amend
the FHA while still adhering to the operative language in
§§804(a) and 805(a) is convincing support for the conclu-
sion that Congress accepted and ratified the unanimous
holdings of the Courts of Appeals finding disparate-impact
liability. “If a word or phrase has been ... given a uni-
form interpretation by inferior courts ..., a later version
of that act perpetuating the wording is presumed to carry
forward that interpretation.” A. Scalia & B. Garner,
Reading Law: The Interpretation of Legal Texts 322
(2012); see also Forest Grove School Dist. v. T. A, 557 U. S.
230, 244, n. 11 (2009) (“When Congress amended [the Act]
without altering the text of [the relevant provision], it
implicitly adopted [this Court’s] construction of the stat-
ute”); Manhattan Properties, Inc. v. Irving Trust Co., 291
U. S. 320, 336 (1934) (explaining, where the Courts of
Appeals had reached a consensus interpretation of the
Bankruptey Act and Congress had amended the Act with-
out changing the relevant provision, “[t]his 1s persua-
sive that the construction adopted by the [lower federal]
courts has been acceptable to the legislative arm of the
government”).

Further and convincing confirmation of Congress’ un-
derstanding that disparate-impact liability exists under
the FHA is revealed by the substance of the 1988 amend-
ments. The amendments included three exemptions from
liability that assume the existence of disparate-impact
claims. The most logical conclusion is that the three
amendments were deemed necessary because Congress
presupposed disparate impact under the FHA as it had
been enacted in 1968.

The relevant 1988 amendments were as follows. First,
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Congress added a clarifying provision: “Nothing in [the
FHA] prohibits a person engaged in the business of fur-
nishing appraisals of real property to take into considera-
tion factors other than race, color, religion, national origin,
sex, handicap, or familial status.” 42 T. S. C. §3605(c).
Second, Congress provided: “Nothing in [the FHA] prohib-
its conduct against a person because such person has been
convicted by any court of competent jurisdiction of the
illegal manufacture or distribution of a controlled sub-
stance.” §3607(b)(4). And finally, Congress specified:
“Nothing in [the FHA] limits the applicability of any rea-
sonable . .. restrictions regarding the maximum number
of occupants permitted to occupy a dwelling.” §3607(b)}(1).

The exemptions embodied in these amendments would
be superfluous if Congress had assumed that disparate-
impact liability did not exist under the FHA. See Gus-
tafson v. Alloyd Co., 513 T. 8. 561, 574 (1995) (“[T]he
Court will avoid a reading which renders some words
altogether redundant”). Indeed, none of these amend-
ments would make sense if the FHA encompassed only
disparate-treatment claims. If that were the sole ground
for liability, the amendments merely restate black-letter
law. If an actor makes a decision based on reasons other
than a protected category, there is no disparate-treatment
liability. See, e.g., Texas Dept. of Community Affairs v.
Burdine, 450 TU. S. 248, 254 (1981). But the amendments
do constrain disparate-impact liability. For instance,
certain criminal convictions are correlated with sex and
race. See, e.g., Kimbrough v. United States, 552 1J. S. 85,
98 (2007) (discussing the racial disparity in convictions for
crack cocaine offenses). By adding an exemption from
liability for exclusionary practices aimed at individuals
with drug convictions, Congress ensured disparate-impact
liability would not lie if a landlord excluded tenants with
such convictions. The same is true of the provision allow-
ing for reasonable restrictions on occupancy. And the
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exemption from liability for real-estate appraisers is in the
same section as §805(a)’s prohibition of discriminatory
practices in real-estate transactions, thus indicating Con-
gress’ recognition that disparate-impact liability arose
under §805(a). In short, the 1988 amendments signal that
Congress ratified disparate-impact liability.

A comparison to Smith’s discussion of the ADEA further
demonstrates why the Department’s interpretation would
render the 1988 amendments superfluous. Under the
ADEA’s reasonable-factor-other-than-age (RFOA) provi-
sion, an employer is permitted to take an otherwise pro-
hibited action where “the differentiation is based on rea-
sonable factors other than age.” 29 U. 8. C. §623(f)(1). In
other words, if an employer makes a decision based on a
reasonable factor other than age, it cannot be said to have
made a decision on the basis of an employee’s age. Accord-
ing to the Smith plurality, the RFOA provision “plays its
principal role” “in cases involving disparate-impact claims”
“by precluding liability if the adverse impact was attribut-
able to a nonage factor that was ‘reasonable.”” 544 U. S,
at 239. The plurality thus reasoned that the RFOA provi-
sion would be “simply unnecessary to avoid liability under
the ADEA” if liability were limited to disparate-treatment
claims. Id., at 238.

A similar logic applies here. If a real-estate appraiser
took into account a neighborhood’s schools, one could not
say the appraiser acted because of race. And by embed-
ding 42 U. S. C. §3605(c)'s exemption in the statutory text,
Congress ensured that disparate-impact liability would
not be allowed either. Indeed, the inference of disparate-
impact liability is even stronger here than it was in Smith.
As originally enacted, the ADEA included the RFOA pro-
vision, see §4(f)(1), 81 Stat. 603, whereas here Congress
added the relevant exemptions in the 1988 amendments
against the backdrop of the uniform view of the Courts of
Appeals that the FHA imposed disparate-impact liability.



Cite as: 576 U. 8. (2015) 17

Opinion of the Court

Recognition of disparate-impact claims is consistent
with the FHA’s central purpose. See Smith, supra, at 235
(plurality opinion); Griggs, 401 U. S., at 432. The FHA,
like Title VII and the ADEA, was enacted to eradicate
discriminatory practices within a sector of our Nation’s
economy. See 42 U, S, C. §3601 (“It is the policy of the
United States to provide, within constitutional limitations,
for fair housing throughout the United States”); H. R.
Rep., at 15 (explaining the FHA “provides a clear national
policy against discrimination in housing”).

These unlawful practices include zoning laws and other
housing restrictions that function unfairly to exclude
minorities from certain neighborhoods without any suffi-
cient justification. Suits targeting such practices reside at
the heartland of disparate-impact liability. See, e.g.,
Huntington, 488 U. S., at 16-18 (invalidating zoning law
preventing construction of multifamily rental units); Black
Jack, 508 F.2d, at 1182-1188 (invalidating ordinance
prohibiting construction of new multifamily dwellings);
Greater New Orleans Fair Housing Action Center v. St.
Bernard Parish, 641 F. Supp. 2d 563, 569, 577-578 (ED
La. 2009) (invalidating post-Hurricane Katrina ordinance
restricting the rental of housing units to only “‘blood
relative[s]” in an area of the city that was 88.83% white
and 7.6% black); see also Tr. of Oral Arg. 52-53 (discuss-
ing these cases). The availability of disparate-impact
hability, furthermore, has allowed private developers to
vindicate the FHA’s objectives and to protect their prop-
erty rights by stopping municipalities from enforcing arbi-
trary and, in practice, discriminatory ordinances barring
the construction of certain types of housing units. See,
e.g., Huntington, supra, at 18. Recognition of disparate-
impact liability under the FHA also plays a role in uncov-
ering discriminatory intent: It permits plaintiffs to coun-
teract unconscious prejudices and disguised animus that
escape easy classification as disparate treatment. In this
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way disparate-impact liability may prevent segregated
housing patterns that might otherwise result from covert
and illicit stereotyping.

But disparate-impact liability has always been properly
limited in key respects that avoid the serious constitutional
questions that might arise under the FHA, for instance,
if such hability were imposed based solely on a showing of
a statistical disparity. Disparate-impact liability man-
dates the “removal of artificial, arbitrary, and unnecessary
barriers,” not the displacement of valid governmental
policies. Griggs, supra, at 431. The FHA is not an in-
strument to force housing authorities to reorder their
priorities. Rather, the FHA aims to ensure that those
priorities can be achieved without arbitrarily creating
discriminatory effects or perpetuating segregation.

Unlike the heartland of disparate-impact suits targeting
artificial barriers to housing, the underlying dispute in
this case involves a novel theory of liability. See Seicsh-
naydre, Is Disparate Impact Having Any Impact? An
Appellate Analysis of Forty Years of Disparate Impact
Claims Under the Fair Housing Act, 63 Am. U. L. Rev.
357, 360-363 (2013) (noting the rarity of this type of
claim}. This case, on remand, may be seen simply as an
attempt to second-guess which of two reasonable ap-
proaches a housing authority should follow in the sound
exercise of its discretion in allocating tax credits for low-
income housing.

An important and appropriate means of ensuring that
disparate-impact liability is properly limited is to give
housing authorities and private developers leeway to state
and explain the valid interest served by their policies.
This step of the analysis is analogous to the business
necessity standard under Title VII and provides a defense
against disparate-impact liability. See 78 Fed. Reg. 11470
(explaining that HUD did not use the phrase “business
necessity” because that “phrase may not be easily under-
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stood to cover the full scope of practices covered by the
Fair Housing Act, which applies to individuals, busi-
nesses, nonprofit organizations, and public entities”). As the
Court explained in Ricei, an entity “could be liable for
disparate-impact discrimination only if the [challenged
practices] were not job related and consistent with busi-
ness necessity.” 557 U.S., at 587. Just as an employer
may maintain a workplace requirement that causes a
disparate impact if that requirement is a “reasonable
measure[ment] of job performance,” Griggs, supra, at 436,
80 too must housing authorities and private developers be
allowed to maintain a policy if they can prove it is neces-
sary to achieve a valid interest. To be sure, the Title VII
framework may not transfer exactly to the fair-housing
context, but the comparison suffices for present purposes.

It would be paradoxical to construe the FHA to impose
onerous costs on actors who encourage revitalizing dilapi-
dated housing in our Nation’s cities merely because some
other priority might seem preferable. Entreprencurs must
be given latitude to consider market factors. Zoning offi-
cials, moreover, must often make decisions based on a mix
of factors, both objective (such as cost and traffic patterns)
and, at least to some extent, subjective (such as preserving
historic architecture). These factors contribute to a com-
munity’'s quality of life and are legitimate concerns for
housing authorities. The FHA does not decree a particular
vision of urban development; and it does not put housing
authorities and private developers in a double bind of
liability, subject to suit whether they choose to rejuvenate
a city core or to promote new low-income housing in sub-
urban communities. As HUD itself recognized in its re-
cent rulemaking, disparate-impact liability “does not
mandate that affordable housing be located in neighbor-
hoods with any particular characteristic.” 78 Fed. Reg.
11476.

In a similar vein, a disparate-impact claim that relies on
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a statistical disparity must fail if the plaintiff cannot point
to a defendant’s policy or policies causing that disparity.
A robust causality requirement ensures that “[r]acial
imbalance . . . does not, without more, establish a prima
facie case of disparate impact” and thus protects defend-
ants from being held liable for racial disparities they did
not create. Wards Cove Packing Co. v. Afonio, 490 U. S.
642, 6563 (1989), superseded by statute on other grounds,
42 U. 8. C. §2000e-2(k). Without adequate safeguards at
the prima facie stage, disparate-impact liability might
cause race to be used and considered in a pervasive way
and “would almost inexorably lead” governmental or
private entities to use “numerical quotas,” and serious
constitutional questions then could arise. 490 U. S., at 653.

The litigation at issue here provides an example. From
the standpoint of determining advantage or disadvantage
to racial minorities, it seems difficult to say as a general
matter that a deecision to build low-income housing in a
blighted inner-city neighborhood instead of a suburb is
discriminatory, or vice versa. If those sorts of judgments
are subject to challenge without adequate safeguards,
then there is a danger that potential defendants may
adopt racial quotas—a circumstance that itself raises
gerious constitutional concerns.

Courts must therefore examine with care whether a
plaintiff has made out a prima facie case of disparate
impact and prompt resolution of these cases is important.
A plaintiff who fails to allege facts at the pleading stage or
produce statistical evidence demonstrating a causal con-
nection cannot make out a prima facie case of disparate
impact. For instance, a plaintiff challenging the decision
of a private developer to construct a new building in one
location rather than another will not easily be able to
show this is a policy causing a disparate impact because
such a one-time decision may not be a policy at all. It may
also be difficult to establish causation because of the mul-
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tiple factors that go into investment decisions about where
to construct or renovate housing units. And as Judge
Jones observed below, if the ICP cannot show a causal
connection between the Department’s policy and a dispar-
ate impact—for instance, because federal law substantially
limits the Department’s discretion—that should result
in dismissal of this case. 747 F. 3d, at 283284 (specially
concurring opinion).

The FHA imposes a command with respect to digparate-
impact liability. Here, that command goes to a state
entity. In other cases, the command will go to a private
person or entity. Governmental or private policies are not
contrary to the disparate-impact requirement unless they
are “artificial, arbitrary, and unnecessary barriers.”
Griggs, 401 U. S, at 431. Difficult questions might arise if
disparate-impact liability under the FHA caused race to be
used and considered in a pervasive and explicit manner to
justify governmental or private actions that, in fact, tend
to perpetuate race-based considerations rather than move
beyond them. Courts should avoid interpreting disparate-
impact liability to be so expansive as to inject racial con-
siderations into every housing decision.

The limitations on disparate-impact liability discussed
here are also necesasary to protect potential defendants
against abusive disparate-impact claims. If the specter of
disparate-impact litigation causes private developers to no
longer construct or renovate housing units for low-income
individuals, then the FHA would have undermined its own
purpose as well as the free-market system. And as to
governmental entities, they must not be prevented from
achieving legitimate objectives, such as ensuring comph-
ance with health and safety codes. The Department’s
amict, in addition to the well-stated principal dissenting
opinion in this case, see posi, at 1-2, 29-30 (opinion of
ALITO, J.), call attention to the decision by the Court of
Appeals for the Eighth Circuit in Gallagher v. Magner,
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619 F. 3d 823 (2010). Although the Court is reluctant to
approve or disapprove a case that is not pending, it should
be noted that Magner was decided without the cautionary
standards announced in this opinion and, in all events, the
case was settled by the parties before an ultimate deter-
mination of disparate-impact liability.

Were standards for proceeding with disparate-impact
suits not to incorporate at least the safeguards discussed
here, then disparate-impact liability might displace valid
governmental and private priorities, rather than solely
“remov(ing] ... artificial, arbitrary, and unnecessary
barriers.” Griggs, 401 U.S,, at 431. And that, in turn,
would set our Nation back in its quest to reduce the sali-
ence of race in our social and economic system.

It must be noted further that, even when courts do find
liability under a disparate-impact theory, their remedial
orders must be consistent with the Constitution. Remedial
orders in disparate-impact cases should concentrate on
the elimination of the offending practice that “arbitrar[ily]

. operate[s] invidiously to discriminate on the basis of
rac[e].” Ibid. If additional measures are adopted, couris
should strive to design them to eliminate racial disparities
through race-neutral means. 8See Richmond v. J. A
Croson Co., 488 U. 5. 469, 510 (1989) (plurality opinion)
(“[T]he city has at its disposal a whole array of race-
neutral devices to increase the accessibility of city con-
tracting opportunities to small entrepreneurs of all races”).
Remedial orders that impose racial targets or quotas
might raise more difficult constitutional questions.

While the automatic or pervasive injection of race into
public and private transactions covered by the FHA has
special dangers, it is also true that race may be considered
in certain circumstances and in a proper fashion. Cf.
Parents Involved in Community Schools v. Seattie School
Dist. No. 1, 551 U, 8. 701, 789 (2007) (KENNEDY, J., con-
curring in part and concurring in judgment) (“School
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boards may pursue the goal of bringing together students
of diverse backgrounds and races through other means,
including strategic site selection of new schools; [and]
drawing attendance zones with general recognition of the
demographics of neighborhoods”). Just as this Court has
not “question[ed] an employer’'s affirmative efforts to
ensure that all groups have a fair opportunity to apply for
promotions and to participate in the [promotion] process,”
Ricer, 557 U. 8., at 585, it likewise does not impugn hous-
ing authorities’ race-neutral efforte to encourage revitali-
zation of communities that have long suffered the harsh
consequences of segregated housing patterns. When
setting their larger goals, local housing authorities may
choose to foster diversity and combat racial isolation with
race-neutral tools, and mere awareness of race in attempt-
ing to solve the problems facing inner cities does not doom
that endeavor at the outset.

The Court holds that disparate-impact claims are cog-
nizable under the Fair Housing Act upon considering its
results-oriented language, the Court’s interpretation of
similar language in Title VII and the ADEA, Congress’
ratification of disparate-impact claims in 1988 against the
backdrop of the unanimous view of nine Courte of Appeals,
and the statutory purpose.

IT1

In light of the longstanding judicial interpretation of the
FHA to encompass disparate-impact claims and congres-
sional reaffirmation of that result, residents and policy-
makers have come to rely on the availability of disparate-
impact claims. See Brief for Massachusetts et al. as Amici
Curiae 2 (“Without disparate impact claims, States and
others will be left with fewer crucial tools to combat the
kinds of systemic discrimination that the FHA was in-
tended to address”). Indeed, many of our Nation’s largest
cities—entities that are potential defendants in disparate-
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impact suits—have submitted an amicus brief in this case
supporting disparate-impact liability under the FHA. See
Brief for City of San Francisco et al. as Amici Curiae 3-6.
The existence of disparate-impact liability in the substan-
tial majority of the Courts of Appeals for the last several
decades “has not given rise to ... dire consequences.”
Hosanna-Tabor Evangelical Lutheran Church and School
v. EEOC, 565 U. 8., __ (2012) (slip op., at 21).

Much progress remains to be made in our Nation’s
continuing struggle against racial isolation. In striving to
achieve our “historic commitment to creating an integrated
society,” Parenis Invelved, supra, at 797 (KENNEDY, J,
concurring in part and concurring in judgment), we must
remain wary of policies that reduce homeowners to noth-
ing more than their race. But since the passage of the
Fair Housing Act in 1968 and against the backdrop of
disparate-impact liability in nearly every jurisdiction,
many cities have become more diverse. The FHA must
play an important part in avoiding the Kerner Commis-
sion’s grim prophecy that “[oJur Nation is moving toward
two societies, one black, one white—separate and un-
equal.” Kerner Commission Report 1. The Court acknowl-
edges the Fair Housing Act’s continuing role in moving the
Nation toward a more integrated society.

The judgment of the Court of Appeals for the Fifth
Circuit is affirmed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.
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