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CON3'.nrrU'l'IOj\IJ\.L W~VlSlO~T COH~·nSSION 

•
 
The Conet:ttutional HovLlion ConlJll1p.sion of Ohio was 

callod to order at 9:30 A.M., Thursday, JruD~ary 8th, 1970, 
by the r.r.'emporary G'llairmun, Senator' 1'hcodoI'o Gray. 

• 'rho fol1oHing legislative lTlCnlber8 i'JOP(j procRcnt: 
Hepr-oscmtativeD NcDo:lald, 'l'hor;Jo, Fry f1.ndvlhite; Senators 
Carney, Leedy, Dennis and Applegate. '1'he member's lvere swo:r'n 
i.n by Justice C. \>Jilliam O'Neill of the Ohio Supreme Court. 

• Senator Gray addI'e~lSed the m(:mber~~ c(mce.rnin~:w6rk done 
by his Office, Speaker's Offico, Senator Carney's Office 
and Ropreaentative McDonald'~ Office, and noted that more than 
.300 nomes have been x'ecom::nenclcd as potential me:abers of the 
Commission. 

• It 'VTa.S moved by Represej";,tative Fry; seconded by Represen'cative 
\411i to the. t Hepresonta Vi. va 1'horpe be nomina. t cd as one of the , ' 
co-chai.rrnc.n. It wan moved by Senator Car-ney; seconded by 
Senator' Applegate that Reprcr>cntutive HcDon8.ld be nom.J.nated 
us one of the co-chairmen. rl'here being no fur,ther nOln:i.n(~tionfh 

it \-w.s declal'ed that Hepresenta tives McDonald and 'fhor'pe wer.e . 

•
 elected co-chairmen.
 

•
 

RepresentatIve Fry moved; seconded by Senator Applegate
 
that a subco:r.lmi ttoe be appointed to recoTIrnend to the full
 
COJT1!rli ttec the citizen membc:t'~)hip. vlithout ObJl~ction the motion
 
Has agreed to. Repro.';lentati VB Thorpe announced a subcOTn.rrli ttee
 
composed of llimself, ~epresentative McDonald, Senator Carney
 
and Represdntative Fry, Senator Taft.
 

• 
Following a discussion of the general objectives and 

procedure of the Coru'1:L ss lon; Senator Dennis moved, seconded 
by Leedy, that the 1113xt moeting be SUbject to the call of the 
Chairmen. 
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CON S1'l'J'UTIOlUI, HE\TISJOH CO~'1!,j lSSFn~ 

J'uly 28, 19'(0 

'llh(~ C()n:~1:,j tu.ticma.J. Hovi nitJn C01::·'-d. s~d.()n 0(' Oi1:to Has 
co.11ed i<> o:r'(l0r ~\t 2:2'J P.H., rrU0 cH1u:;, July 2<1, ,1970, 
by Jar'l":; 'l.'ho!'r.G, co ··ch(\il'irl.'ll"\. A qUCiJ'l11fl of the CC!:"J'l:J. s.f:.lon 
was prCLont. 

Mr. 1-1cDo:w.1d '('ros~;~lted a list or t\;"anty Dotcnt.i..a1. .' 
c:i,'t1r.on m~!")1:)~::;:'8 to be: npi>ointed. to the C(l:~J]nission. He 
lrlovod 'lih:::.+.: t1':.r~ list be: ~;,cceptcd by the lcgi~J1ati...·e m'3!'1bel's; 
f,Eh~CJnded by 1-';r. Busso. Roll call 'i'~f'~S tf:J~en ref:~ultj.nr; h.' 
10 YGG.~ Rnd no Tjfl..yS. 'l'ho 1i s 1~ v,:as Uwrefcre ngr'ecd t~~l. 

Mr. GS,r'llt)Y' 'tJ~ov8d t.hr:.t ;",h'3 CC··Ch3.:i.!·;n(:.n s~~t..j'cb, for n 
stnrf to \·~or-k 1'0:'" th(~ Co~r::-:lisd,o~, f.mb.ic~t to U::,3 ll.pp:,oval. 
of tho cmtiiro GO:tllr.:!.sf..::ion, ['~r;d without cbj,::~~i0n the motior... 
wa.s ael~("0d to. 

Mr. CarncJ rrj~)\red [;0 Hdj OUl'n ~:,'1d wi thou t ohj ection the 
Conmliss~(>:l (Hl~jou!'n.cd at ?:3~; P.N. 
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CONS'rl'l'U'l'lONAL mWISJON COHHISSION 
September 9, 1970 

1'1r. NcDoonld, Co-Ch[d.~··man, cD.lIed the meoting to order at 1:30 P.I·L, 
\~OdllCsdD.Y, Scptcmber 9. A quol'mn of the Conunission vTaS ,present • 
'l'hc folloui ng members \-7crc in (!.t tcndrU1ce.: He s srs. Taft .. Dennis -
Nye - Apple[';R.te .. 'rho.;'pc .. \'!hite _. Fry" McDonald - Qui-Iter .. Russo .
Ki.ng - Cunn:i.ngh[lJrl .. Hem5ncer - P01{Ol'ITj' - lYJ.ffcy .. Ostrum - Carter .. 
Hrocl,mnll .- 1ng1(;r .. HO\'87 - !J;ontGo':lcl'Y - Carson - Bell .. Schroeder .
N1"'s. Ol'firer .. I'lcs~r8. Bart'J.or.;k - Skipton. The follOl.oJ'ing members' wer~ 

not in attena.encc: NessT";::;. J....ocdy .. Carney - Gu[;gcnhcirrl - \Hlson 
Ro~~.s • 

Justice C. \tllll3.am O'Neill, SUprCrlD Court; of Ohio, prflsided in the 
s\-leul'ir~g in of the members of' tho ConimJss-i.on. 

Nui;(;:r:tal HB.~~ pr·0sentCc. to thc Tflem-)ers by the Legisla t:i.ve Ser'vice 
CClTmn:tss:ton a'Jd the Lor..gue of v]om.en VO'tE:l'S. 

Dnvj.d Johns ton, Legis 1 a tiva Serv5. co Cornraiss ion, appeared and SpO~~G 

on the Dtct.ffing of the Commission. Questions Here dlrc-:;ted to him. 
Hr'. John:-:,; ton fel t that the direr:; tur for- the Co;-mni s sion should roceiYO 
0. mln:imUI':1. f',ulnr'Y of $25,000 to $30,000 per year. This is the a'/f-;X':;t£e 
saltu.'J fOj,... the directors of stat.e llepar-t:nents. 

Hl'. J"ohn G:~.J.l(.l,Bher, Log:i. slati vc Sel'vice Com.m.:i.s sion, appeared before 
tho Cc>m"":':53ion. lIE) dJ:-;cussed hOH some of the sta.t.es 'Here hs.ndL;.ng 
con:.;t;:i..tut:i.onal X'.;vision. Q~ostiOiW \-lere directed to him • 

Thor~ wns some dJ.scussiorl concerning the hiring of a director nnd start 
ta HOl.'~~ far the Corr.mission. 

An 1ntx'oduction vias made of each of the members • 
• 

'l'herc ....:ns some disc\.1ssion !'egarding addi tional appropriation to (}perate 
the Commis~don. 

Mr. Barney Quiltor moved tha t a suhcommi. ttee be 'appointed, by t~le 

Co··C:ut:l.r'men, to hire a directol' and staff. SonatoY' ~:ye moved. t!'1at. 
th e frlj.bco~l:r~i ~ t 1)0 :r·eport l;~H:k th~ j,J:' l' 8C: crr.m:,md& i.; ion~3 tc the full Com:HhH:~5.'h1 

at th'3 next. mcetin~. Hr. Quilter seconded the motion. A vote vlns 
taken and the motion was agreed to. 

Tho next moeting was tentatively scheduled for October 22, with the 
understanding that an earlier meeting would be called in the event. the 
SUb'::OIilT,Ji.ttoe can complete 5. ts rjOrk befol'C t.hat date. 

Hr. Bartunek mV.cle a mot ion to fJ.llo'tl the Co-Chuil'mcn to pay for any 
scc;rfttar·ln.l hel!) th!J. t \:ou ld be ncces snI'y before the s tuff Has s(;l (;cted,. 
Hl'. Dufl'8Y seconccd the rnotioT"_ A vote of the Comnlission v:as tay.cn .c.nd 
the n~tion wa~ ael'eed to • 

1-:,l'. 11 (; D:':1a~.d !1l:'.\)D5. ii ~ e d !~ :-rub co.;;.."n:i t t c 0 co~s i.s t5. r.r~ of: Sena tor 'l'$.ft and 
S(~ntd',or Appl(.~t;;t c, Co-Chn5.I':-/;eD j Hr. Hovoy, Hr. Cfl1'30n, 1-11'. Bar Lun€~: 
D.no 1-11'. 31dptcn. 

• SC~~i;Ol' 'i's..f't ril[!d(;~ n fe.-! cO::L.'Tlentsbf;f().;(~ the Go~n:-llission and thnnkod th~ 



• 
ci tizcn luornbel's for Hccopting a po~}j. tion on the Commission. 

Corrtnl.ittee adjourned at 3:05 P.N. " '',. 
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OHIO CONS'l'I1'UTIOHAL REVI.J.L8L CONHISSION 

Ja.nuary 21, '1911 

• 
A me0tin~ of the Constitutional Revision Commission was held 

in Hcnrin~ Room A, Ohio Senate, at 1:30 p.m. on Thursday, January 
21, 1971.

• Co-Chairman Jrones Thorpe presided. 

nle following members were present: Senators Applegate, 
Calabreso, Dennis, Leedy, and Taft; Representatives Fry, Russo, 
Thorpe and vJhite; Messrs. Bell, Brockman, Carter, Cunningham, 

• Guggenheim, Hovey, Mrs. Ol"firer, Messrs. Schroeder and Wilnon. 

vJithout objection, the minutes of the meeting of September
9, 1970 W8l"8 approved. 

Senator Taft presented tho report of the Commission's sub

• commi ttoe on personnel. He described the seal~ch for a Director 
and announced that the con~ittee had been unanimous in recom
mending 11rs. Ann M. Eriksson for the posi tion. 

Senator Dennis moved that the report of the subcommittee be 
accepted and the Commission appoint Ann 11. Eriksson as Director• at a salary level of step 1 of pay range 45 as of February 15, 
1971. 

Mr. Bell seconded the motion. 
A roll call was taken on the motion and the motion Was. 

agreed to. 

• I 

The Chairman expressed his hope that a regular monthly 
meeting date could be set for the Commissiono ~t was agreed 
to meet at 4 p.m. on Thllrsday, F'ebruary 18. 

Mrs. Eriksson ente::.\!~d the room and accepted the appointment. 

• The Chairman then spoke of the need to give the Director 

• 

authority to procure office space and equipment and to hire ne
cessary personnel. r~s. Eriksson said she hoped to hire two 
staff assistants as soon as possible. The Chairrnan said that 
perhaps a tentative budget for' the rest of the fiscal year 1971 
could. be submi tted at the next Commission meeting. 

Mr. Wilson moved that the Director be given authority to 
select the necessary staff, office space and equipment and to 
report to the Commission on Febrnary 18 J giving a tentative 
bUdget for the rest of the fiscal year 1971. 

Mr. \'Jhi te se conded the motion.
 
Mrs. Orfirer also seconded the motion.
 
Without objection, the motion was agreed to.
 

It was also remarked that some consideration should be given 
to a budget for the biennium beginning July 1, 1971. 

• 5 



•2. 

Tho Chairman askod for authori ty ~(; recom:r;;.··_.i.d a nGW chairman 
from the nonlegislative members of the Commission and a Vice
Chairman from amoP.g the legislative members. 

Mr. Carter moved that he be given this authority. • 
Senator Leedy seconded the motion. 
Mrs. Orfirer also seconded the motion. 
Without objection, the motion was agreed to. 

Then follovwd a discussion of various modes of operation for •the Commission. 
Mrs. Eriksson indicated that she thought the legislative and 

executlve articles could be completed in a relatively short time" 
and perhaps the Bill of Rights also. She i:1dicated she could pr~
pare a background paper comparing Ohio's Constitution to those of 
other states and the model constitution. • 

The Chairman, in su:mmary, said that for the next me~~... ,ing the 
Director should prepare a budget for the remainder of fis0al year
1971 and a proposed budget for the next biennium. 

lie said that he himself would make a recommendation for a 
nonlegislative chairman and a legislative vice-chairman. • 

lIe stated that the Director should be ready with suggestions 
for methods of procedure and SUbject matter to be st~Jied imme
diately. The Director suggested that she could prepare an outline 
to be sent to the members before the February 18 meeting, for 
discussion at that time. • 

On motion of Senator Applegate" the Commission u~journed to 
meet at 4 p.m. on Thursday, February 18. 

• 
.... 

'-t~~l: ~~~.~-cL. 
James E. Thorpe, CojhcHrmtlll

LJ • 

• 

• 
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MIN UTE S 

OHIO CONSTITUTIONAL REVISION COMMISSION 

•	 February 18, 1971 

• 
A meeting of the Constitutional Revision Commission was held 

in Hearing Room A. Ohio Senate, at 4 p.m. on Thursday, February 18, 
1971. 

Co-Chairman James Thorpe presided. 

•
 The following members were present: Senators Applegate, Cal

abrese, Dennis, Ocasek and Taft: Representatives Fry, Mallory,
 
Quilter, Russo and Thorpe: Messrs. Bell, Brockman, Carson, Carter,
 
Cunningham, Duffey, Guggenheim, Heminger, King, Montgomery,
 
Mrs. Orfirer, Messrs. Ostrum, Schroeder and Wilson.
 

•	 Mr. Quilter moved that the minutes of the meeting on January 
21 be	 approved. 

Mr. Montgomery seconded the motion. 
Without objection, the motion was agreed to. 

• At the request of the Chairman, Senator Taft introduced 
Dr. John P. Wheeler, Jr., of Hollins college, Virginia, who spoke 
from his experience on both the Virginia and Maryland constitutional 
revision projects. Or. Wheeler's comments will be transcribed, if 
possible. 

• 

• He spo~e of the hard work involved and the fact that work 
would have a better chance of success if done within the political 
framework of the state. He felt that there were two ways to ap
proach the project. One was to start from the beginning and write 
a new constitution: the other was to take each article in the pres
ent constitution, revise it, and end with something similar in form 
to the present constitution. In answer to questioning, he felt that 
SUbmitting articles piecemeal to the voters had a better chance of 
pass~ge than submitting the work as a whole. 

•	 By virtue of the authority given the Chairman at the last 
meeting to recommend a rionlegislator as chairman, he nominated 
Mr. Richard H. Carter as Chairman of the Commission.
 

Mr. Heminger moved that Mr. Carter be elected Chairman.
 
Senator Dennis seconded the motion


• A roll call was taken on the motion.
 
without objection, the motion was agreed to.
 

Mr. Carter expressed his gratification at the election and 
said that he would defer his remarks until later in the meeting.

• 7 
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Mr. Fry moved that Mrs.Orfirer be elected vice-Chairman. 
Mr. Montgomery seconded the motion. • 
Mr. Duffey also seconded the motion.
 
A roll call was taken on the motion.
 
without objection, the motion was agreed to.
 

The Director then presented budget figures for the remainder • 
of fiscal year 1971, indicating that $45,200 was available for ex
penditure during that period, and indicated tentative expenditures. 
She also submitted a tentative budget for the biennium next ensuing. 

The commission then recessed until 7:30 p.m. when Mr. Carter • 
took the chair. . 

Mr. Carter stated that he appreciated the confidence placed
 
in him by the membership of the Commission in electing him as Chair

man. He stated he felt that tbe chairmanship should periodically
 •rotate, and that he was looking forward to other members of the
 
Commission sharing the burdens of the chair.man8~ip. Be viewed the
 
Chairman's ~ole basically a. follows:
 

To moderate - not advocate •To recommend - not dictate 
To stimulate - not repress 
To facilitate - not dominate. 

He felt that maximum participation by all Commission members 
was important to complete the sizeable task ahead. Toward this end, • 
it was essential that each member--and particUlarly the nonlegisla
tive members--should take an active role in various assignments 
that would soon be forthcoming. 

On behalf of the citizen members of the Commission he wanted
 
to recognize the vital role played by the legislative members in
 • 
getting the Commission started. He felt that, in contrast with
 
many other states engaging in constitutional revision, the Ohio Leg

islature was very much in tune with the needs for constitional re

form in our state.
 '.He pointed out that although certain delays had been involved
 
in getting the Commission started, one· of the principal reasons
 
therefor was to insure a nonpartisan approach by the Commission ana
 
to .elect the best possible director.
 

•Mr. Carter agreed with Dr. Wheeler's earlier comments that 
the experienee in other states had shown that meaningful consti 

. tutional change was difficult to accomplish even in the most fa
.verebl. of circumstances. He stated he felt that full 8upport of 

ilfI':' •B ,( '~, . 
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both major parties was absolutely essential if changes weDe to be
come effective and that, if the initial delays were helpful toward 
insuring this result, the time invested in the early stages would 
prove to be well worthwhile. He stated that as Chairman, he would 
do all he could to keep the Commission's activities on a nonpar
tisan basis. 

Mr. Carter com~ented briefly upon the importance of the task 
assigned to the Comrnission. He pointed out that the work of the 
Commission was likely to have a considerable effect on the future 
of the State for many decades to come. He again emphasized the 
difficulty of the task and the many frustrations that were likely 
to be encountered enroute. He referred to his discussions with 
Mr. Chesterfield Smith the previous week, who was Chairman of the 
successful Florida Commission. Mr. Smith stated that although the 
Commission members in Florida had made a substantial commitment of 
their time and energies toward constitutional change in Florida, 
all of them felt it was one of the most important and satisfying 
accomplishments of their lifetime. 

Mr. Carter pointed out from experience in other states that 
the success of the Commission depended at least as much upon those 
external rel~tions with all interested parties as upon its internal 
deliberations. Accordingly, he felt that the planning and organ
ization of the Commission should take this factor into account. He 
also stated that experience in other states had shown that the Com
mission should be as much concerned with the possible as well as 
the ideal forms of constitutional change. Its overall success 
would therefore depend upon a good blend of patience and compromise 
together with careful analysis of constitutional matters. 

From his perusal of the activities of other states, Mr. 
Carter felt that the Ohio Commission could learn a great deal from 
both the Florida and California Commission activities which have 
just been completed. Although he did not recommend copying their 
format, he felt that taking advantage of their experience would be 
helpful toward success in Ohio. 

After these preliminary remarks he then stated that he felt 
it was important that the Commission now move forward vigorously 
with its tasks assigned by the Legislature. Although the slow 
progress up until now was understandable, the situation now re
quired prompt and effective action. He felt that three things 
should be done immediately. 

1.	 Establishment of objectives, both short-range and 
long-range. 

•	 9 



•4. 

2. Arrive at a plan of operation to meet these objectives. 

•3. Organize the Commission members in such fashion to move 
forward with the plan at the earliest practicable date. 

He recognizes that it is difficult to organize before the 
plan and objectives were established. On the other hand, to ar
rive at the plan and objectives, a certain degree of organization • 
was necessary as it was difficult for the Commission as a whole to 
arrive at a viable program. To resolve this proverbial "chicken 
and e9g" problem, he suggested that a steering committee be estab
lished for the purpose of recommending broad approaches to the 
work of the Commission. He felt it was essential that such a •
steering committee not usurp the powers and responsibilities of 
the entire Commission. Toward this end, he recommended rotating 
membership of the steering committee. He also suggested that, in 
addition to the sub-committees delegated with the responsibility 
~f reviewing various Articles of the Constitution, certain stand •ing committees would be helpful. 

Considerable discussion followed on this suggested plan of 
organization. 

•Mr. Heminger moved that the Chairman appoint a steering com
mittee of not more than seven members. 

Mr. Wilson sec~nded the motion. 
Mr. Guggenhetm moved to amend the motion to the effect that 

the steering committee should start to function immediately when 
appointed and establish priorities and assign work to Commission • 
members. 

without objection, the motion, as amended, was agreed to. 

Mr. Carter then stated he would promptly appoint a steetin~ 

committee and have its report ready for presentation at the next • 
meeting of the Commission. 

In answer to a question it was agreed that all Commission 
meetings would be open to the public. Mr. Duffey thought it tm
portant that proposals for constitutional change from the pUblic •
would receive consideration. 

Dr. Wheeler suggested that members each submit a vita which 
might indicate fields of competence and thus be of help in assign
ing members to work projects. • 

Then followed a discussion of whether a "gateway" amendment 
to the constitution should be sought, to permit the submission to 
the voters of B revision of an entire Article or SUbject matter 

10 • 
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,. at one time. It was the consensus that there were already prece
dents for this approach and a "gateway" amendment would not be 
sought at this time. 

After discussion it was agreed to set the fourth Thursday 
of every month as a stated meeting date. The next meeting was

• set for March 25 at 3 p.m. 

Mr. Carson indicated that it would be helpful if an agenda 
were sent to the members in advance of meetings. Mr. Carter 
stated that a seminar on constitutional revision might be planned

• for the near future, perhaps prior to the next meeting. 

On motion of Mr. Duffey, the Commission adjourned to meet 
at 3 p.m. on Thursday, March 25. 

• Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

•"'" 

• 

• 

• 

• 
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MINUTES 

Ohio Constitutional Revision Commission 

Karch 25, 1971 

A meeting of the Constitutional Revision Commission was held in Hearing 
Room 4, Ohio Departments Building, on Thursday, March 25, 1971, at 3 p.m. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Dennis, Ocasek, and Taft; 
Representatives Fry and Mallory; Messrs. Brockman, Carson, Carter, Cunningham, 
Guggenheim, Heminger, King, Montgomery, Mrs. Orfirer, Messrs. Ostrum, Ross, 
Skipton, and Wilson. 

Mr. Skipton moved that the minutes of the meeting of February 18 be ap· 
proved as submitted to the members in writing. 

Mr. Ross seconded the motion. 
Without objection, the motion was agreed to. 

The Chairman said he had been impressed by the vitas submitted by the 
members. 

After two talks he has given on the subject of constitutional revision, 
he realizes what an educational job lies ahead and the necessity for all 
members to take an active part. 

He thanked Dr. Harvey Walker for his talk at the luncheon immediately 
preceding the meeting. 

He reported that he had been in contact with the Governor's office. 
He laid the Governor was greatly interested in constitutional revision and 
.poke of the possibility of the Governor's appearing before the Commission. 

He said that meeting notices would contain the subjects to be ~onsidered 

at the meeting but that agendas could not be mailed in advance of the meeting. 

Mrs. Orfirer reported that she had been in contact with Mr. Boardman, 
editor of the Cleveland Press, on the possible reprinting of the Ohio Con
stitution without annotations. The purpose of the printing would be to 
make the Constitution available to the public, and to enable people to 
ascertain quickly the contents of the Constitution without the lengthy an
notations. She said the editor expressed his interest and that the project 
might be encouraged if the editors of the other two Scripps-Howard papers 
in the state were contacted to enlist their support. Mr. Fry agreed to 
talk with the editor in Columbus and Mr. Carson with the one in Cincinnati. 

The Director presented copies of the three constitutional amendments 
which passed in November to update these sections of the printed Constitution. 
Each member also received a copy of the Model State Constitution and a copy 
of Dr. Wheeler's remarks at the last meeting. 

Members who have not done so were requested to forward their biographies 
and telephone numbers so that a new list could be issued. 

The Chairman then proceeded to the consideration of the committee 
structure, as suggested by the steering committee. 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
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• 2. 

•,
Mr. Cunningham moved the adoption of the committee :structure and 

functions as set forth in the steering corr~ittee minutes. 
Mr. Ostrum seconded the m~Lion. 

• 

Mr. Brockman asked about the COIlQission's expressing itself to the 
legis lat'.!re • 

Mr. Fry said this should be done only on things which the Commission 
agrees on. 

Mr. Cunningham pointed out that in speaking on constitutional revision 
it was important that one speak only for oneself and not for the Commission 
as a whole. 

Mr. Ostrum said that the Commission should not be guided by what the 
legislature is doing. If something comes up in the legislature the full 
Commission should decide on whether to speak out. 

•
 Senator Ocasek agreed.
 
Without objection t the motion was agreed to.
 

•
 

The following standing committees were established, with eight members
 
named to each committee: Organization and Administration, Subject Mattet',
 
Public Information, and Liaison with Governmental and Public Groups. In
 
addition, four subject matter committees of eight members were named.
 

The Chairman said that each committee chairman should take responsi
bility for his own committee; that the Director should be informed of 
meetings so that notices may be sent out. 

• 
He said that any Commission member would be welcome to attend meetings 

of committees other than those on which he has membership. 
Mrs. Orfirer suggested that there should be rules governing participation 

of nonmembers of a committee, and this matter was referred to the Organization 
and Administration Committee which will recommend rules. 

During a recess the standing committees met separately.

• After recess the matter of a report to the General Assembly was taken 
up. 

Mr. Fry moved to approve the report to the General Assembly as presented 
to the members by the Director.
 

Mr. Heminger seconded the motion.


• Without objection t the motion was agreed to.
 

Mr. Taft, chairman of the Subject Matter Committee, reported his com
mittee's recommendations for starting revision work. It was agreed to begin 
work on four areas: 

• Committee I - Legislative Branch 

Committee II - Local Government 

Committee III - Finance and Taxation 

• Committee IV - Executive Branch 

Mr. Taft moved that the report of the Standing Committee on Subject 
Matter be adopted. 

Mrs. Orfirer seconded the motion. 

• 13 



J. • 
Mr. Fry asked whether the committee had given serious consid~rat1on to 

selecting some subj~cts which could be completed quickly. 'Ii'seemed that 
some of ~he subjeccs were co~~lex and of long duration. 

Mr. Taft replied that the legislative and executive articles were rela • 
tively simple and that the other two, Local Government and Taxation and Fi

nance, were m~re complex.
 

Mr. Fry replied that it would be easier to do the whole article and
 
not just parts of it.
 

Without objection, the motion was agreed to.
 • 
The next Commission meeting was set for 3 p.m. on April 22. Members
 

will be informed of the place of the meeting.
 
Each chairman was to have a meeting of his committee and render a report
 

to the Commission on April 22.
 •On motion of Mr. Montgomery, seconded by Mr. Fry, the Commission adjourned 
until 3 p.m. on April 22. 

• 
Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

• 
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• 

• 

• 
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MINUTES 

Ohio Constitutional Revision Commission 

April 22. 1971 

A meeting of the Constitutional Revision Commission was held in Room 11. 
House of Representatives on Thursday. April 22. 1971. at 3 p.m. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate and Taft; Repre
sentatives Fry and Thorpe; Messrs. Carson, Carter. Cunningham, Duffey. Heminger. 
Montgomery. Mrs. Orfirer. Messrs. Ostrum. Schroeder and Skipton. 

It was moved that the minutes of the meeting of March 25 be approved as 
submitted to the members in writing. 

Without objection. the motion was agreed to. 

The Chairman stated that he had talked with Governor Gilligan; that the 
Governor was very much interested in constitutional revision; and that he had 
invited the Commission to hold its May 27 meeting in his cabinet room. at which 
time he would address the Commission. 

Mrs. Orfirer reported that she had no definite answer from the Cleveland 
Press on the reprinting of the Constitution without annotations. She hoped for 
definite news to report at the next meeting. 

Mr. Fry has contacted the editor of the Scripps-Howard paper in Columbus 
(the Citizen Journal) and Mr. Carson the one in Cincinnati (Post and Times-Star) 
to elicit their cooperation in this project. 

The Director reported that she had employed Julius Nemeth, presently with 
the office of the Attorney General. for the Commission staff. 

She also queried the Commission as to where it would like to meet. It 
was decided to try to meet, as a general rule, in Room 11 of the House of Rep
resentatives 

The Chairman then called on the chairmen of the standing committees for 
reports of their committee work. 

Senator Applegate presented the proposed rules adopted by his Committee 
on Organization and Administration. 

Attention was called to Rule 3 on page 1 concerning meetings of the Commis
sion. which replaces the previously agreed to meeting date of the fourth Thursday 
of the month. Meeting dates for the balance of the year were distributed. 

Mrs. Orfirer. calling attention to Rule No.1 under Quorum and Voting, 
suggested the setting of a quorum at a number less than a majority of the number 
of members. 

Mr. Ostrum moved that twelve members be set as a quorum. 
Mr. Schroeder seconded. 
Mr. Carson moved to amend the motion to include a change in the second 

sentence of the same rule 80 that a majority of those present and voting but not 
fewer than nine members voting affirmatively would be necessary to take ~ction. 

Mr. Schroeder seconded. 
Without objection, the motion was agreed to. 
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l1r. Duffey moved that Rule #3 on page 2 be amended so that members will 
receive at least seven days notice prior to meeting days of action to be taken 
uncler that rule. 

Mr. Heminger seconded. 
Without objection, the motion was agreed to. 

Mr. Cunningham moved to delete Rule 2 under Quorum and Voting to allow 
absent members to vote by proxy. 

Mr. Duffey seconded, stating he did so for purposes of discussion. 
The motion did not carry. 

Mr. Carlon'moved that the language "with respect to frequency and place 
of .eting" in the first sentence of Rule 4 under Committees be deleted. 

Mr. Ostrum seconded. 
Without objection, the motion was agreed to. 

Mr. Applegate moved that the rules, as amended, be adopted.: 
Mr. Ostrum seconded. 
Wlthout objection, the motion was agreed to. 

Senator Taft presented the report of the Subject Matter committee. 
Repointed out areas of overlapping subjects. 

Mr. Heminger presented the report of the Public Information committee. 

Nt. Fry presented the report of the committee on Liaison with Govern
mental and Public Groups. 

All three reports were distributed and are incorporated herein by 
reference. 

The Director read the report on the Legislative Branch subject matter 
committee. Mrs. Joseph Hunter has been employed to do research on this subject. 

Mr. Ostrum said he hoped the minutes of all subject matter committees 
would be distributed to all members of the Commission. 

Mr. Carson suggested the use of tape recorders. 

Mr. Fry presentecl the report of the Local Government committee. 

Mr. Carson presented the report of the committee on Finance and Taxation. 

Mr. Cunningham presented the report of the committee studying the Executive 
Branch. 

Reports of the four subject matter committees are attached hereto and 
incorporated in these minutes. 

The Chairman called for other business. 
Mr. Thorpe asked if repeal of certain obsolete constitutional provisions 

could not be gotten under way, 80 as to have something to present to the legis

• 

•
 

•
 

•
 

• 
L 

•
 

•
 

•
 

•
 
lature shortly. 

Mrs. Orfirer disagreed saying that the plan of proceeding subject by 
lubject should be adhered to. 
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•
 Mr. Carson agreed, saying it might lead to an unfavorable press.
 

Mr. Thorpe suggested some sort of public relations approach to the rela
tion of the Commission to the General Assembly, and the question was raised 
about press releases concerning the work of the Commission. 

• 
Mr. Carter asked that Mr. Heminger, a publisher, give the matter some 

thought and advise the Commission on how to proceed. 

Mr. Carson thought the staff might pull together some of the obsolete 
matter and have it ready for consideration by the Commission when its first 
recommendations are ready. 

• On motion of Senator Taft, the meeting adjourned until 3 p.m. on 
May 27, 1971. 

• Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

•
 

•
 

• 

• 

• 
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MINUTES • 
Ohio Constitutional Revision Commission 

May 27, 1971 

A meeting of the Constitutional Revision Commission was held in the Governor's • 
Cabinet Room on Thursday, May 21, 1911, at 3 p.m. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Dennis and OCasek; 
Representative Fry; Messrs. Brocl<man, Carson, Carter, Guggenheim, Heminger, IngleI', • 
Mrs. Orfirer. Messrs. Ross, Schroeder and Wilson. 

Mr. Brockman moved that the minutes of the meeting of April 22 be approved 
as submitted to the members in writing. 

Mr. IngleI' seconded the motion. 
Without objection, the motion was agreed to. • 
The Chairman called attention to the egg boxes in front of each member. They 

were given to him by the Toledo Chapter of the League of Women Voters as a re
minder that the Chapter was interested in the progress of the work of the commis
sion. • 

The Chairman spoke regretfully of the sudden passing of Dr. Harvey Walker 
and offered the following resolution. 

RESOLVED. That the Ohio Constitutional Revision Commission hereby
 
notes with sadness the recent and unexpected passing of Dr. Harvey Walker
 
who had a lifelong interest in and dedication to an improved Constitu
 • 
tion for Ohio. Dr. Walker had already assisted the Commission and had
 
been counted on for further counsel and advice.
 

We hereby acknowledge his considerable past contributions to the
 
matter of Ohio Constitutional revision and note that his efforts will
 
live on through the multitude of people, on this Commission and through
 • 
out Ohio, who have benefitted from his insights and counsel. 

BE IT FURTHER RESOLVED, that the Director of the Coamission be
 
directed to send a letter with a copy of this resolution to Mrs. Walker.
 

•Mrs. Orfirer seconded the motion. 
Without objection, the motion was agreed to. 

It was the consensus of the Commission that seminars are valuable and should 
be continued, as suggested by the Public Information Committee. It was decided 
to ask Dr. Albert Sturm, of Virginia, to address the Commission later on in the 
sUlllDer. • 

Mrs. Qrfirer reported that she still did not have a final answer from the 
Scripps Howard newspapers on reprinting the Ohio Constitution without its anno
tations. She expects a final answer by Wednesday of next week. Other possible 
methods of having the Constitution printed were discussed, to be pursued if the 
Scripps Howard papers do not undertake the printing. • 
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The Chairman said the Public Information Committee had recommended that the 
Commission hold public seminars at educational institutions in Ohio and that 
Toledo University had asked to participate in the program. 

The Director introduced Julius J. Nemeth, a new staff member. 

She explained that materials given members today were from committees other 
than those on which they had membership and were for general information. 

She said that a letter had gone out to individual members of the General 
Assembly and that another would shortly go to key officials in the administration. 

The Chairman then introduced Governor Gilliga~l who spoke en the need for 
constitutional revision. He spoke of the many obstacles blocking state action 
on urgent problems due to the limitations of the present Constitution. He pointed 
out that many of the problems cross the boundaries of local units and must be 
solved on a regional basis. Local authorities have limited financial resources 
and sometimes cooperation is not forthcoming from other local authorities with 
whom it is necessary to negotiate. He mentioned a $100,000,000 bond issue passed 
in Cleveland some years ago to deal with environmental problems. Because of 
the lack of cooperation of the 31 municipalities in the area, nothing has been 
done. He spoke of the task force headed by Colonel John Glenn which has not 
yet reported but Colonel Glenn had indicated that the cost would be very large 
and that to be successful, local government would have to be restructured, per
haps on a regional basis. These problems would have to be resolved through 
constitutional revision. If they are not solved, problems will not be met and 
the citizenry alienated. 

The Chairman next called for committee reports. 
The Director, substituting for Senator Taft. summarized the meeting of the 

committee studying the legislature. Speaker Kurfess met with the committee. She 
indicated that work was well under way and the committee would have a preltminary 
report within a few months. 

She spoke of the successful meeting of the local government committee at 
which Judge Alba Whiteside addressed the members. She indicated that lir. James 
Farrell, of Cincinnati, would address the next meeting on the question of mu
nicipal utilities. 

She said that the Executive Branch Committee had concerned itself with dis
cussion on Dr. Cunningham's suggestions for revision. 

Mr. Carson reported on the work of the Finance and Taxation Committee, which 
met this morning. Professor Arthur Lynn, of Ohio State University, discussed the 
taxation provisions of the Constitution with the Committee. 

The Chairman suggested that the Commission not meet in June, in order to give 
committees extra time in which to work. 

This suggestion was adopted. 

The Chairman then presented a suggested development of Commission recommenda
tions. Discussion followed. 
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Mr. Guggenhe~ wondered about the role of the Commission with respect to the 

question of calling a constitutional convention appearing on the ballot in Novem
ber, 1972. 

The Chairman pointed out that the legislation establishing the Commission •neither requires, permits, nor prohibits the Commission from taking a position on 
this question; it requires that, if a convention is called, the Commission make 
its recommendations about constitutional amendments to the convention. 

Mrs. Orfirer stated that she believed that people will ask members of the 
Commission their opinions about calling a convention, and that she felt that 
whether the voters decide to call a convention might depend upon what the Com •
mission has accomplished and how the General Assembly has reacted to its recom
mendations. 

Mr. Ingler expressed concern that specific recommendations on particular 
subjects, if made too hastily, might not be well coordinated, from both a drafting 
and substantive point of view. He suggested a long range view, with preliminary 
finding. about problem areas in the Constitution, l1hich will reassure the citizens •
Who are concerned about constitutional revision of the soundness of the Commis
sion's approach, prior to the November, 1972 election. 

Mr. Carson suggested setting target dates for prel~inary committee r~ports 

of the four standing committees. There was discussion about having target dates 
as follows: Legislature - August; Executive - September; Finance and Taxation 
October; Local Government· November. • 

It was the consensus of those present that further thought should be given 
to these problems of goals and developing commission recommendations. 

On motion of Mr. Heminger, seconded by ~~. Schroeder, the Commission ad
journed. • 
Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

• 

• 

• 

• 
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August 26, 1971 

A meeting of the Constitutional Revision Commission was held in Room 1l t House
 
of Representatives, on Thursday, August 26, 1971, at 3 p.m.
 

Chairman Richard H. Carter presided. 

The following members were present: Senator Taft; Representatives Fry and
 
Russo; Messrs. Carson, Carter, Guggenheim, Heminger, Montgomery, Mrs. Orfirer,
 
Messrs. Ostrum and Skipton.
 

The minutes of the meeting held May 27, 1971 were approved as submitted to
 
the members in writing.
 

The Chairman commended the committees on their work even allowing for a summer
 
lull and the fact that the Director was on leave of absence.
 

He reminded members of the Commission meeting on September 16, at which time
 
Dr. Albert Sturm would be the speaker. It was decided to have a luncheon first,
 
to hear Dr. Sturm from one until three o'clock and then to have a commission meeting.
 

Mrs. Orfirer stated that it did not appear that the Commission should count on 
the Scripps-Howard papers to print an unannotated version of the present Constitu
tion, without charge, a possibility she had investigated. Mr. Nemeth, of the Com
mission staff, reported that he had been in touch with the Secretary of State Wbe 
was interested in the matter and might perhaps be persuaded to pay half the print
ing cost. He said that the state printer had given an estimate of $2,500 to 
$3,000 on printing 10,000 copies, while a private firm had asked over $7,000. 

Mr. Skipton questioned the need for the Commission's supplying such copies, 
saying that copies of the Constitution were available in every public library and in 
other publications. Mr. Russo agreed. Mrs. Orfirer and Mr. Montgomery said that 
a basic document was needed for general distribution. Mr. Russo felt that it was 
more important to print pending amendments to the Constitution. 

Mr. Fry said that the printing could be done, but a lesser number of copies 
run than the 10,000 bid on, and the printer could be asked to hold the type so that 
subsequent updated printings could be made. It was pointed out that due to legis
lative enactments the Constitution will be amended in certain respects. 

Mr. Skipton felt that some lengthy sections, such as those on bonding, could 
be omitted from the printing. 

The Chairman directed the staff to get more information for the next meeting, 
particularly the cost of printing less than 10,000 copies and of reprinting copies 
with minor modifications at a later date. 

Mr. Skipton reported for the Committee to Study the Legislature, indicating 
that work was progressing satisfactorily. He indicated that recommendations for 
change could be ready before the next commission meeting. He asked for guidance 
on how to report to the full Commission and on a public hearing required by the 
Commission rules. He indicated that recommendations may be ready to be made on 
the following subjects touching the General Assembly: special sessions; qualifications 
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of the members of the General Assembly; compatibility of various public offices 
with membership in the General Assembly; eligibility to hold office; organization 
of the General Assembly, including choice of presiding officers; right of members 
to protest; filling of vacancies; adjournment of either house without the concu»rence 
of the other; signing of bills; annual sessions; repeal of two sections of Article 
IV dealing with the passage of laws to chang~ the number of judges and establish 
courts; the first constitutional recognition of the legislative committee structure, 
and clarification of whether such committees are authorized to act after !!n! ~ 

adjournment of the General Assembly. 

Mr. Carson spoke for the Finance and Taxation Committee, saying that the com
mittee had held six meetings, during three of which meetings it received formal 
testimony, nine people having appeared. The committee sent a letter and questionnaire 
to a number of interested groups and persons. It should be prepared to make an in
terim report to the Commission by early fallon certain matters. 

Mr. Heminger reported for the Local Government Committee that four meetings had 
been held, three of them having speakers with specialized knowledge. There had been 
no discussion of proposed changes yet. It was pointed out that the time is fast ap
proaching for a joint meeting of the Finance and Taxation and the Local Government 
committees, to avoid overlapping of effort. The Chairman said that a meeting would 
be arranged soon. Mrs. Orfirer commented that there are many problems in this area, 
and the 'experts do not all agree about the interpretation of the present provisions. 

Mr. Ostrum reported that the Committee to Study the Executive had held two 
meetings but had not met over the summer. 

The Chairman brought up, as the next item on the agenda, the matter of possible 
conflicts on the 1972 ballot between constitutional amendments the Commission may 
propose and the question of whether a constitutional convention should be called. 
He stated that he hoped proposals from the legislative committee would be on the 
May, 1972 ballot. 

Mr. Fry felt that such changes could be on the May, 1972 ballot. He said that 
about 90 days were required to get a proposal on the ballot. He felt that if recom
mended changes could reach the legislature by the end of the year, there would be 
sufficient time for them to be acted upon by the General Assembly and to be put on 
the May, 1972 ballot. 

After discussion of the matter by those present, the Chairman stated that an 
effort should be made to get a report to the legislature before the holidays. Com
mittees other than the legislative could "'''shoot'' for the May, 1973 ballot. 

Mr. Russo spoke of the importance of recommending changes in the local govern
ment article. He felt that this was very important as the legislature is constantly 
being confronted with problems pertaining to it. 

Mrs. Orfirer asked if Mr. Russo meant before the 1972 ballot. 
Mr. Russo felt that if recommendations could be made on even one aspect of local 

government, it would help the General Assembly, which is very concerned with problems 
of local government, and is giving this area top priority. 

Mr. Fry cautioned against too much hurry, and stated that we should not just deal 
with subjects of immediate concern to the legislature; 

Senator Taft commented that local government is a very complicated, technical 
subject. 
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The Chairman felt that time should be taken to do the job properly and a
 
balance struck between the recognition of the immediate needs of the state and
 
the desirability of taking an overall look and examining issues other than those
 
it is possible to examine in a short term.
 

Senator Taft said that this Commission is not just another committee of the
 
legislature, that it should not necessarily pass on every constitutional question
 
before the legislature.
 

The Commission then proceeded to a discussion of handling committee reports to 
the full Commission. The Chairman pointed out that at the last meeting, the thought 
was expressed that each committee should make a written report to the Commissiop in~ 

eluding the rationale for the proposed changes and a minority report, if any, and 
that whether each committee chose to have public hearings on its recommendations 
was a matter for the Chairman and each committee to make a judgment on. It was also 
felt that it would be appropriate for the full Commission to have public hearings 
on recommendations after they had been made by a committee. Out of this decision, 
a discussion arose in which one member expressed the view that the Commission should 
not be dealing with the Constitution on a subject~atter basis, as it is now doing, 
before getting a full overview of the entire document. The Chairman pointed out 
that he and the staff are now proceeding on the basis that one can make recommenda
tions regarding certain areas of the Constitution and still not overlook the inter
relationship among various parts of the Constitution, with the application of con
siderable judgment. He stated that the Director and the staff feel that the way 
we are going--by each committee being aware of its overlap and acting in concert 
with other committees--is a reasonable way to prOceed. The Chairman stated that 
if this is the wrong direction, the Commission should change it at this point. 

Mr. Ostrum felt that things were proceeding well on the present basis. Mr. 
Taft agreed, adding that the Commission would save time by drawing on the experiences 
of other states to solve specific problems in Ohio and that overlaps or gaps can 
be avoided by interaction among the committees and discussions among individual 
members, as well as discussion before the full Commission. It seemed to him that 
this approach would be less likely to leave the Commission open to a charge of in
activity over a long period of time. The Chairman added that, in fact the Commission 
had not neglected the overview, with such speakers as Dr. Wheeler and Dr. Walker, 
and Dr. Sturm in the near ,future. 

Mr. Skipton expressed his support for the foregoing approach. However, he 
raised the question whether the approach may not lead to problems of style. 

Mr. Fry suggested that the Director was most capable of fulfilling the respon
sibility of trying to avoid such problems. 

At the conclusion of this discussion, the Chairman expressed the view that it 
seemed to be the sense of the Commission that it proceed in the direction on which 
it had embarked in regard to this matter. It was generally agreed public hearings 
on committee recommendations be held by the full Commission. 

Following a discussion, the Commission reaffirmed its position in regard to 
the forms of committee reports. Mr. Carson suggested that the Commission require 
committees to submit specific suggested constitutional language in their reports. 
This was agreed to. 

On motion of Mr. Montgomery, seconded by 11r. Carson, the Commission adjourned 
until September 16. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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MINUTES 

Ohio Constitutional Revision Commission • 
September 16, 1971 

A meeting of the Ohio Constitutional Revision Commission was held on Thursday, 
September 16, 1971 at 3 p.m., in the President's Ball Room East, Neil House Motor 
Hotel, 160 South High Street, Columbus. 

Chairman Richard H. Carter presided. 

The following members were present: Senator Taft; Messrs. Cunningham, Guggen
he1m, Heminger, Ingler, Montgomery, Mrs. Orfirer, Messrs. Ostrum, Schroeder, Skip
ton and \.ahon. 

It was moved by Mr. Hemincp.~ ~~Ii seconded by Mr. Ostrum that the minutes of 
the meeting of August 26 be apprc/ed f:u:lmitted to the timbers in writing.f".:j 

Without objection, the mctivn was agreed to. 

The Chairman reported the r~cC'lpt. of two letters: the first, from Mr. John 
J. Duffey, communicating his re'1:f.;l"1f,:';J.:n as a member of the Commission for personal 
reasons; the second, from Repr.~~":!'"'t·;t;.·.!e Charles E. Fry, stating that the date of 
the next scheduled meeting of th'2 C:,~.1~,s:I.on, namely Thursday, October 21, 1971,was 
in conflict with a meeting of the National Society of State Legislators. 

Upon the suggestion of the Ch~irman, and following a discussion, the date and 
time of the next Commission meeting was set as Tuesday, October 19, 1971 at 3:00 
p.m. 

Thereupon, Chairman Car.t.er Tec~gni~ed Mr. John A. Skipton, Chairman of the 
Committee to Study the I,~~isb.,":·':7.·p.. ·{·.l.~ first item to which Mr. Skipton addressed 
himself was the adjournnt:;l.lt 0'; t'"c;"':~(::~ing of that Committee which had begun on 
September 13, and had beo?r. c;... ":~.~;·J;:''':~ so that members of the Committee who were 
absent at that time would h'i':\~ ;~:( opportunity to make further contributions to the 
report he was about to p!'er:c':'".~·, Then:, he presented a partial report of the Com
mittee, which report cover.: 1 il:,e follOWing recommendations: repeal of Sections 
5 and 10 of Article II; ametiL.1',"·,': of Sections 7, 11, 14, 25, 8, 17, 3 and 4 of 
Article 11; and repeal of Se~~·1.,)~13 15 and 22 of Article IV. 

Mr. Skipton moved that the re~ort be accepted and that the Commission set a 
date for a public hearing. 

Mr. Guggenheim seconded the motion. 
Without objection, the motion was unanimously adopted. 

Following discussion, the date and time of the public hearing was set as 1:30 
p.m., Wednesday, October 6, 1971. 

The Chairman instructed ~~. Nemeth of the Commission staff to reserve a suitable 
room in the State House for the Commission meetings on October 6 and 19, to notify 
all members of the Commission the~eo£, including in the notice to them the fact that 
on October 19, a vote will be taken on the recommendations which the Committee to 
Study the Legislature had submitted, and to notify the public. 

There being no other business before the Commission, upon the motion of Mr. 
Taft~ seconded by Mr. Montgomery, the meeting was adjourned at 4:40 p.m. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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MIN UTE S 

Ohio Constitutional Revision Commission 

October 19, 1971 

A meeting of the Ohio Constitutional Revision Commission was held on Tuesday,
 
October 19, 1971 at 3 p.m, in Room 11, House of Representatives, State House, Col

umbus.
 

Chairman Richard H. Carter presided. 

The following members were pr~sent: Senators Applegate, Calabrese, Dennis and
 
Taft; Representatives Fry, Russo, Thorpe and White; Messrs. Carson, Carter, Guggen

heim, Hovey, King, ~wntgomery, Mrs. Orfirer, Messrs. Ostrum, Pokorny, Schroeder,
 
Skipton and Wilson.
 

Without objection, the minutes of the meeting of September 16, 1971 were
 
approved as submitted to the members in writing.
 

The Chairman reported the resignations of two Commission members, Representative 
Quilter and Mr. lngler. 

Mr. Heminger moved that the resignations be accepted, 
Mr. Schroeder seconded the motion. Without objection, the motion was agreed to. 
The Chairman reminded members that two members had previously resigned, making 

the number of members presently 28. 

The Chairman asked for approval of the new committee structure, mailed to mem
bers in advance. in which the Committees to Study the Legislature and and that 
studying the Executive Branch were combined and some members reassigned. 

Mr. Fry moved that the committee restructure be adopted. 
Mr. Pokorny seconded the motion. 
Without objection, the motion was agreed to. 

The Chairman mentioned a letter received by all Commission members from the 
League of Women Voters. He thanked the League for its support and interest in the 
work of the Commission. 

The Chairman reported that he had appointed Mr. Carson as parliamentarian for 
the Commission. He asked Mr. Carson for a report on the question of how many votes 
are necessary for the Commission to adopt recommendations to the General Assembly. 

Mr. Carson said that, since the Commission rules reqUire a 2/3 vote for recom
mendations to be made to the legislature. this would mean 2/3 of 28. since the 
Commission has, through resignations, been reduced to that number. 

~. Carson based his opinion on an Ohio Supreme Court case of 1899 involving 
the City of Piqua, which held that a majority of the present membership, not total 
positions, was a quorum for the city council in accordance with a law s~ilar to 
the Commission's. Therefore, presently, 19 affirmative votes are necessary before 
a recommendation could be forwarded to the legislature. Under Commission rules 
12 constitutes a quorum and 9 affirmative votes are needed for action. 

The Chairman brought up the question of holding Commission roll calls open to 
give absent members a chance to record their votes. He said this was done in Con
gress and in the Ohio General Assembly. 
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Mr. Carson moved that this meeting be recessed, at the app~opriate time, for 
,two weeks from today in order that roll calls may be continued '0 that absent, . 
members may have an opportunity to record their votes. 

Mr. Hovey seconded the motion. 
Further discussion on the motion was postponed until the end of the meeting. 

Mr. John Skipton, Chairman of the Committee ~o Study the Legislature, presented 
an addendum to the report submitted for public hearing on October 6. Additional 
comment and changes in proposals are intended to clarify language or answer ques
tions raised at the public hearing. 

He called attention to additional comment on Section 5, Article II '~o Shall 
Not Hold Office, II and Section 10 Article II ''Right of Members to Protest." He 
also noted a change of language in Section 17, Article II "Signing of Bills" to 
clarify the meaning of the word "sess ion," indicating that the signing must take 
place before adjournment sine die. He explained the changes in Section 3, Article 
II which are intended to permit a member to move out of his district before the 
end of his term if his district is changed by apportionment. 

He then explained the new version of Section 25, Article lIon annual and 
special sessions. This version is a combination of the two proposals offered 
previously, requiring the General Assembly to meet annually and giving power to 
presiding officers of the General Assembly to call special sessions. This would 
strengthen control of the General Assembly over its own operations. 

Mr. White asked if the proposed change was predicated on the presiding officer 
of the Senate being someone other than the Lieutenant Governor. 

Mr. Skipton answered in the affirmative; that the intention of the committee 
is to have this power in a member of the Senate. 

He then presented a section not included in those for the October 6 public 
hearing requiring amendment to Section 31, Article II dealing with legislative 
compensation, and explained that the proposal would permit the payment of allow
ances for reasonable and necessary expenses to members of the General Assembly, 
which is presently prohibited. 

Mr. White suggested that this section, if adopted, would lead to problems in 
the Senate due to overlapping four year terms where part of the Senate would be 
paid allowances under one payment scheme and part under another, if these allow
ances could not be changed while a member voting for the change was already 1n 
office. This is true with respect to member compensation under the present Con
stitution. 

Having explained the changes, Mr. Skipton then returned to the report submitted 
to the October 6 meeting. He noted that his motions would relate only to the con
stitutional pro~isions and not to the comments, and that the question of how the 
recommendations will be presented to the General Assembly has yet to be decided. 

He moved that the Constitutional Revision Commission recommend to the General 
As.embly an amendment to Article II of the Constitution repealing Section 5 of 
Article II. He read the section. 

Mr. Ostrum seconded the motion. 
A roll call was taken on the motion. Those voting YES were Senators Applegate, 

Calabrese, Dennis, Ocasek and Taft; Representatives Fry, Mallory, Thorpe and White; 
Messrs. Carson, Carter, Cunningham, Guggenheim, Heminger, Hovey, Montgomery, Mrs. 
Orflrer, Messrs. Ostrum, Pokorny, Schroeder, Skipton and Wilson. None voted NO. 
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Mr. Skipton moved that the Constitutional Revision Commission recommend to 

the General Assembly an amendment to Article IV of the Con~titution repealing 
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Sections 15 and 22 of Article IV. 
Mr. Hovey seconded the motion. 
Mr. Skipton explained the sections and the reasons for proposing repeal. 
A roll call was taken on the motion. Those voting YES were Senators Apple

gate, Calabrese, Dennis, Ocasek and Taft; Representatives Fry, Mallory, Thorpe 
and White; Messrs. Carson, Carter, Cunningham, Guggenheim, Heminger, Hovey, Mont
gomery, Mrs. Orfirer, Messrs. Ostrum, Pokorny, Schroeder, Skipton and Wilson. 
None voted NO. 

Mr. Skipton then moved that the Constitutional Revision Commission recommend 
to the General Assembly the amendment of Section 7 of Article II. He read the 
section as proposed in the September 16 committee report. 

Mr. Schroeder seconded the motion. 
Mr. Skipton explained that the purpose of the amendment is to include the 

Senate in a section which presently authorizes only the House to organize as pre
scribed by law. 

Mr. White felt that the language "at the commencement of each regular session" 
might bring confusion to the second year's session. 

Mr. Carson also questioned this languege. 
Mr. Carson moved to amend the motion to delete ", at the commencement of each 

regular session,". 
Mrs. Orfirer seconded the motion. 
The amendment was agreed to. 
A roll call was taken on the motion as amended. Those voting YES were 

Senators Applegate, Calabrese, Dennis, Ocasek and Taft; Representatives Fry, 
Mallory, Thorpe and White; Messrs. Carson, Carter, Cunningham, Guggenheim, 
Heminger, Hovey, Montgomery, Mrs. Orfirer, Messrs. Ostrum, Pokorny, Schroeder, 
Skipton and Wilson. None voted NO. 

Mr. Skipton moved that the Constitutional Revision Commission recommend to 
the General Assembly the amendment of Section 11 of Article II dealing with va
vancies so that it will read as set forth in the September 16 committee report. 
He pointed out a clerical error in the section as found in that report and stated 
that "appointed" should be stricken through in the fifth line from the end of the 
section and "ELECTED" inserted. 

Mr. Skipton said that the purpose of the amendment was to make the language 
consistent with other sections of the Constitution. 

Mrs. Orfirer referred to the Model State Constitution, which had a much 
shorter section on the same subject "Vacancies." 

Mr. White remarked that the present system had operated well, and might be 
abused if the legislature could provide a method by law. 

Mr. Skipton pointed out that the provision for filling vacancies had been 
adopted by the voters recently and the committee felt it represented the wishes 
of the voters. 

A roll call was taken on the motion. Those voting YES were Senators Applegate, 
Calabrese, Dennis, Ocasek and Taft; Representatives Fry, Mallory, Thorpe and Whitej 
Messrs. Carson t Carter, Cunningham, Guggenheim, Heminger, Hovey, Montgomery, Mrs. 
Orfirer, Messrs. Ostrum, Pokorny, Schroeder, Skipton and Wilson. None voted NO. 

Mr. Skipton moved that the Constitutional Revision Commission recommend to 
the General Assembly the amendment of Section 14 of Article II. He read the pro
posal from the September 16 report. 

Mr. Heminger seconded the motion. 
He explained that the change was to extend from the present two days to five 

days the number of days one house might be adjourned without the consent of the 
other. 

A roll call was taken on the motion. Those voting YES were Senators 



4. • 
Applegate. Calabrese. Dennis, Ocasek and Taft; Representatives Fry, Mallory, Thorpe 
and White. Messrs. Carson, Carter, Cunningham, GuggenheUn, Heminger, Hovey, Mont
gomery. Mrs. orf\rer, Messrs. Ostrum, Pokorny, Schroeder, Skipton and Wilson. None 
voted NO. 

I
Mr. Skipton moved that the Constitutional Revision Commission recommend to the 

General Assembly the amendment of Section 8 of Article II. He read the proposal 
from the September 16 report. He explained that the Lieutenant Governor presently 
is the Senate presiding officer and this section would require the Senate to elect 
its own presiding officer from its membership. 

Mr. Ostrum seconded the motion. 
A general discussion followed. Mr. White did not wish to see this section 

changed. Mr. Skipton, in response to a question from Mr. Hovey, said the change 
would conflict with Section 16 of Article III of the Constitution. Mr. Fry favored 
the amendment to further strengthen the independence of the legislature. Senator 
Taft remarked that the purpose of the amendment was to allow the Senate to elect 
its own presiding officer just as the House now does. Mr. Hovey commented that the 
Vice-President of the United States rarely presides over the Senate. 

The Chairman called for a show of hands indicating how many members would favor 
the Governor and Lieutenant Governor running for election as a team, in order to 
advise the committee about the opinions of those present on one of the collateral 
matters. 

Mr. Skipton withdrew his motion. Mr. Ostrum agreed to the withdrawal. 
The Chairman called for another show of hands indicating how many members 

were in favor of the presiding officer of the Senate being chosen by the Senate, 
in order to assist the committee. Those present were in favor of this idea. 

Mr. Carson moved to recommit Section 8 to the Committee Studying the Legisla
ture-Executive. 

Mr. White seconded the motion. 
A roll call was taken on the motion to recommit. Those voting YES were Senators 

Applegate, Calabrese, Dennis, Ocasek and Taft; Representatives Fry, Mallory, Thorpe 
and White. Messrs. Carson, Carter, Cunningham, Guggenheim, Heminger, King, Mont
gomery, Mrs. Orfirer and Pokorny. Messrs. Hovey, Ostrum and Schroeder voted NO. 
Mr. Skipton did not vote. 

Mr. Skipton moved that the Constitutional Revision Commission recommend to 
the General Assembly the amendment of Section 25 of Article II. He read the pro
posal as it appears in the addendum to the Committee report given to members today. 

Mr. Schroeder seconded the motion. 
Mr. White questioned whether other states provided for calling of a special 

session by legislative leaders. Mrs. Hunter answered that Illinois allowed this 
as well as others. 

Mrs. Orfirer noted that the Model State Constitution permits special sessions 
to be called by the majority of the members, not by the leaders. 

Mr. White commented on the problems which would be involved when the governor 
and legislative leaders are of different parties. 

Mr. King stated that he would oppose the idea unless assured the presiding 
officer of the Senate would be chosen from the Senate membership. 

Mr. Pokorny expressed approval of the idea of permitting 3/5 of the members 
to call a special session but not the legislative leaders. Mr. Skipton stated 
that the committee considered the Model Constitution proposal but felt that many 
petitions would be circulating constantly for special sessions. Mr. Taft sug
gested me~ting Mr. King's objections by inserting language referring to the 
speaker and president pro tern, since they are the present legislative leaders. 
He also commented on the difficulty of obtaining the necessary signatures in a 
short period of time if the Model provision is adopted, and the fact that a 
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member can prevent consideration of a matter by refusing to sign the petition. 
Senatot Taft moved to amend the motion that the adoption is contingent 

upon the presiding officer of the Senate being selected by the Senate. 
Senator King seconded the motion. 
All previous motions were withdrawn. 
Mr. Pokorny moved to recommit Section 25 of Article II to the committee. 
Mr. Skipton seconded the motion. 
The Chairman called for a show of hands on how many favored regular annual 

sessions. All present except Senator Dennis favored this proposal. Of taose 
present, 11 favored giving the legislative leaders authority to call special 
sessions, and 4 felt this power should be in the members, not the leaders. 

The motion to recommit was adopted. 

Mr. Skipton moved that the:Constitutional"Revision Comm-ission recommend to 
the General Assembly that Section 17 of Article II be amended. He read the 
section as it appears in the addendum distributed to members today. 

Mr. Heminger seconded the motion. 
Mr. Skipton explained the proposed changes. The discussion indicated that 

Mr. King prefers the public signing of bills, although not necessarily while 
the entire house is present, and would favor a time limit within which bills 
must be signed. Other proposals were suggested. 

After discussion, Mr. Skipton withdrew his motion. 
Mr. Heminger agreed. 
Mr. Montgomery moved to recommit this section to the committee. 
Mr. Heminger seconded the motion. 
Without objection, the motion to recommit was agreed to. 

Mr. Skipton moved to recommit Section 3 of Article II to the committee, as 
found in the addendum. 

Senator King seconded the motion. 
Without objection, the motion to recommit was agreed to. 

Mr. Skipton moved to recommit Section 4 of Article II as found in the 
September 16 report to the committee, with an instruction to combine this amend
ment with Section 19 of Article II. 

Mrs. Orfirer seconded the motion. 
Without objection, the motion to recommit was agreed to. 

Mr. Skipton moved to recommit Section 10 of Article II to the committee. 
Mr. Hovey seconded the motion. 
Without objection, the motion to recommit was agreed to. 

Mr. Skipton noted that no action was being taken on the proposal to amend 
Section 31 of Article II relating to legislative compensation, but that it was 
offered for comment, by the public and the commission, and for action at a 
future time. 

The Chairman then spoke of the importance of the Commission's seminar on 
local government on November 18 and asked for a preference of meeting dates for 
the next meeting of the Commission. It was decided to hold a meeting on the 
evening of November 18. The staff was instructed to arrange for dinner and a 
meeting the evening of the eighteenth. 
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Mr. Carson moved to recess this meeting for two weeks in order to hold 
the roll calls open 80 that absent members may record their votes. 

Mr. White seconded the motion. • 
Uithout objection the motion was adopted, and the meeting recessed for 

two weeks. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman • 
ljov~l~er 2, 1971 .. ',:he meeting ",as a~journed. 

• 
Ann M. Eriksson, Secretary ~ich8rd H. Car~er, Chairman 
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November 18, 1971 

A meeting of the Ohio Constitutional Revision Commission was held on Thursday,
 
November 18, 1971 at 7:30 p.m. 1n Room 11, House of Representatives, State House,
 
Columbus.
 

Chairman Richard H. Carter presided. 

The following members were present: Representative Russo; Messrs. Carson,
 
Carter, Cunningham, Heminger, Montgomery, }trs. Orfirer, Messrs. Ostrum, Schroeder
 
and Skipton.
 

Without objection, the minutes of the meeting of October 19, 1971 were approved
 
as submitted to the members in writing.
 

The Chairman announced that the next meeting of the Commission would be at one
 
o'clock on December 16 and would be preceded by a luncheon.
 

The Chairman then called on Mr. Skipton, chairman of the legislative-executive
 
study committee, to present the committee's further recommendations.
 

Mr. Skipton first presented the amendment to Section 31 of Article II on leg
islative compensation. It would authorize payment allowances for reasonable and 
necessary expenses of legislators, in addition to their salaries. Presently. the 
Constitution specifically prohibits allowances and other perquisites. Legislators 
presently receive travel allowance and some services, but no living expenses. 

At the last meeting,Mr. White pointed out that half the Senate receives bene
fits under one scheme and half under another. The committee found no easy way around 
this--that a man ~'1ho ran for office knew what his salary and perquisites would be 
when he ran for the office. The amendment would give members of the General Assembly 
power to provide for expenses by law. 

Dr. Cunningham suggested a period after the word "law" eliminating the prohi
bition against changes during term. 

Mr. Skipton said this is an old established principle of law, that you do not 
give a public official the right to establish his own salary, effective during the 
current term. He also felt that the provision does not pose a serious problem. 
He stated it would not affect anyone for more than two years. He would not en
courage anyone to become a candidate for an office on the basis that he could raise 
his pay once elected. 

Mr. Carson questioned the word "allowances." There was discussion about 
whether the term meant a fixed amount or a rate. It was agreed that it could mean 
either, as defined by the legislature. It could mean various kinds of allowances t 
as for secretaries, travel, home offices. 

Mr. Russo said that legislators don't want to vote themselves pay raises and 
thus vote themselves out of office-~that it was better to have it in the Constitution. 

Mr. Montgomery suggested that the word "allo~'lances" should be deleted the 
second time it is used, so that only "salaries" are frozen during term. 

Mr. Skipton conceded that maybe this should be done. that it would be an un· 
reasonable result of the amendment as proposed. He would be willing to entertain 
an amendment to delete the words "or allowances" in the end of the section. 

Mr. Ostrum moved that the Commission recommend to the General Assembly an amend
ment to Section 31 of Article II as read by Mr. Skipton, with the deletion of the 
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"lords "or ollo\o]~mccs" the second time in the section. 

l'1r. Scht'occlcr seconded the faotion. 
Without objection, the motion was adopted. 
In addition to tllOSC present. voting for the motion were: Senators Taft, Ocasek, 

I\prllogatc. Dennis, and Calabrese; Representatives Hhite, Thorpe, and Nallory; and 
~1c(jsrs. Hovey, Hilson, King, and Bnrtunek. 

Mr. Skipton next pres en ted the amendment to Section 3 of Article II lo1hich had 
been recommitted at the last Commission meeting. Hr. Skipton said that the primary 
reason for the amendment was because of reapportionment. It may be some time before 
boundary lines of legislative districts are determined and the present Constitution 
requires residence in a district one year next preceding an election. The amendment 
"lOS i.ntcndcu to eliminate this one year requirement and to assert the principle that 
a person elected to legi.slative office shn11 be one of his own constituents. 

Mr. Skipton pointed out that any change in boundary lines would eliminate the 
requirement. It would mean that if this amendnent were effective today no incumbent 
Hould have to hurry to move to keep his constituency. 

Mr. Sl<ipton suggested that a semicolon be put after "as provided by law" to 
make clear that the "unless'l clause applies only to "remaining residents." 

Nr. Skipton stated that you could add 1I0 f their respective districts'! after 
the word "residents" to clarify that provision. He pointed out that the committee 
is eliminating any prior residence requirements and is offsetting the liberality of 
that provision by the requirement that you remain a resident of your respective dis
trict during your term. 

Hr. Corter suggested we eliminate 'land shall remain residents" and substitute 
"shnll continue to so reside." 

Mr. Skipton uould agree to an amendment to change the word "remain" to "continue 
to reside." 

Mr. Russo pointed out that a legiRlator would have to give up his seat to run 
in another district. He pointed out that there is no requirement that a congress
man be a resident of his district. 

Mr. Skipton stated that this is a basic policy question of Hhether we are elect
ing legislators to represent a constituency and \<1hether the constituency is going to 
be that of the district or that of the state. His own feeling ts that we elect them 
by districts; therefore they are representatives of the constituency. In Ohio we 
have chosen to elect by districtR, not at large, and therefore we are simply trying 
to establish a relationship between the representative and the constituency which 
elected him. 

It was suggested that a fUl"ther exception be made for legislators who want to 
move. 

It was pointed out that the last clause is intended to apply to the first part 
of the sentence (filing) as well as the new portion. 

Mr. Carson said that he was impressed \·lith Mr. Russo I s vie\-1s. It seemed to 
him that if a representative or senator wants to change, to run in another district, 
then he should not have to give up his seat for that reason, even if reapportionment 
is not involved. 

Mr. Carter said that there are two questions that are on the floor as of this 
moment. One is the basic one that Mr. Russo raised--does the Corrmission want to 
require an incumbent to resign from his office in order to move to another district 
anu run in another district. The second question I think can be rather simply solved-
\'1e must make sure l'7e clo not unintentionally void the -right of someone in the military 
service to run for office. 

Mr. Guggcnhe5.m suggested that the last clause may be unnecessary. 
Mr. GflF.~on suggested a re'-1oruing of the section: "Except for absence on the 

public business of the United States or of this state. senators and representatives 
shall reside in their respective districts on the day that they become candidates 
for the General Assembly. as provided by law. and shall remain residents thereof 
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during their respective terms unless the boundaries of their districts are changed 
by a plan of apportionment or unless they move into another district for the purpose 
of becoming a candidate for one of such offices in such other district. 1I 

Mr. Skipton asked how you would determine the person's purpose for moving. He 
agreed that this might be recommitted, but this committee will require some instruc
tions. One, do we agree that we must liberalize the prior residency provision that 
n~~ provides for one year's residence preceding the election--that means that anybody 
who would be a candidate next November must have been a resident of the district the 
first of this month. Is this a provision that the members of the Commission wi.l:i~l 

changed to provide that they become residents on the day they file, or when they 
become candidates? 

Mr. Carter said that no member of the Commission has objected to eliminating 
the one year's prior residency. A.pparently we have unanimous agreement on that point. 

Mr. Skipton: The second question is, do we believe that a representative should 
continue to be one of his own constituents during the term for which he was elected? 
As a general principle, all concurred. Now you have o~o corollary questions: one, 
are we agreeable that if a plan of apportionment revises their district that we 
should attempt to permit them to serve out their term even though they may not be 
one of their own constituents. 

Mr. Cunningham asked if we weren't attempting to put too much in the constitu
tion? He suggested placing a period after IIprovided by law ll and put the qualifications 
in the statutes. 

Mr. Skipton pointed out that the only way to enforce a policy of "being one of 
his constituents" is to put it in the Constitution. 

Mr. Carter stated that this is a question for the committee and it is not 
appropriate to try to write language here. I think, John, that you have the instruc
tion on the two basic matters you were requesting. 

}~. Skipton: I guess We are agreed on the principle that a representative should 
remain one of his o~m constituents. What do we do when apportionment changes the 
fact situation? On that point I don't have any clear directive yet, except that it 
seems to be clear that people want it spelled out better. 

}~. Carter: I think the consensus is that it would be possible to find appro
priate language to keep a man from jumping the state, so to speak. It may not be 
possible. We may just have to accept it as the best we can do. 

Mr. Skipton stated that the committee will take instructions to seek a more 
definite solution to the problem presented here. 

}~. Skipton moved to recommit to the legislative-executive committee Section 3 
of Article II with appropriate instructions. 

Mr. Heminger seconded the motion. 
lVithout objection, the motion to recommit \o1aS agreed to. 

Mr. Skipton then presented Section I of Article III. This is part of a package 
where the committee has attempted to make some consolidations and rearrangement to 
put related matters together and to make it easier to read and understand the con
stitutional provisions governing the powers of the House and the Senate, the mode of 
organizing, the election of presiding officers, the selection and election of the 
Lieutenant Governor running in tandem with the Governor. Mr. Skipton emphasized 
that consideration of Section I of Article III now does not preclude future consid
eration of the section for purposes of considering the "short ballot." 

Mr. Jeffery Rich, Assistant Legislative Counsel to the Governor, read a state
ment by Governor Gillisan endorsing the joint election of Governor and Lieutenant 
Governor. The Governor has taken no position on the status of the Lieutenant Gov
ernor as president of the Senate, nor on the provision suggested for specifying the 
Lieutenant Governor's duties.
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l-1r.Fi. Richard Brot'1ll(lll, of the League of "Jomen Voters, spoke also endorsing. 

on behalf of the League, the tandem election of the 1:\·10 officials. She said that 
the League alfio endorsed Section 16 of Article III, but had taken no position on 
the Lieutenant Governor as presiding officer of the Senate. 

Mr. Skipton then broueht up for consideration Sections 6 and 7 of Article II 
and Sections I, 3, and 16 of Article III and Section 2a of Article V and the repeal 
of Section 8 of Article II. 

He stated that essentially the con~ittee has attempted to make some rearrange
ment of material in Article II and also to resolve this question of where the Lieu
tenant Governor fits into the scheme of things because of the other recommendation 
dealing with the selection of the presiding officer. He recommend a lot of change 
but it involves inclu~ion in sections 6 and 7 of Article II of material which now 
appears in Section 8. 

In considering Section 8, whereby the right of each house to choose its own 
officers would be expanded to specify that the presiding officers be selected from 
the membership of each house, the committee decided that part of this should appro
priately be in Section 6 and that the other part should be in Section 7 which left 
Section 8 void, so we recommend its repeal. Mr. Skipton read Section 6. There is 
no substantive change intended there and in the materials added there is no real 
substantive change. He simply took material from Section 8 and put it in Section 6. 

Section 7 was acted on at the last meeting. We decided to put the provisions 
froln Section 8, which do involve some substantive changes, into Section 7 and repeal 
Section 8. 'fhe changes in Article III are simply to make it clear what happens·>to 
the Lieutenant Governor when we provide that the presiding officer of the Senate 
shall be chosen from the membership of the Senate and again I caution that we are 
not precluding further consideration of Section 1 of Article III to consider reduc
ing the number of the statewide elected executives. Now this Section 1 is the one 
that we just had comment on and provides that the Executive Department shall consist 
of a governor, lieutenant governor, secretary of state, auditor of state, treasurer 
of state and an attorney general who shall be elected on the first tuesday after the 
first Monday in November by the electors • • . There is no change there. Then we 
add "in the general election for governor and lieutenant governor, one vote shall 
be cast jointly for, the candi.dates nominated by the same political party or petition. 
The general assembly shall provide by law for the joint nomination of candidates 
for governor and lieutenant governor." 

The changes in Section 3 are made necessary in order to provide for returns of 
election for the governor and lieutenant governor that are elected in tandem. 

Section 16 of Article III, however, does contain substantive changes. The com
mittee recommends that the Lieutenant Governor shall perform such duties in the ex-· 
ecutive departnlcnt as nre assigned to him by the governor and exercise such powers 
as are prescribed by la,~. Again the next amendment, which is in Article V, Section 
2a is really a technical amendment which follows the recommendation on tandem elec
tion. All these amendments are designed to solve the problems raised at the last 
meeting, when there was a consensus that each house shall choose its own officers 
including the presiding officer of the Senate, who would be elected from its member
ship. The amendment to Section 16 is simply to spell out what the duties of the 
Lieutenant Governor would be. Th,~ committee feels that adoption of this amendment 
would upgrade the position of the Lieutenant Governor. As it is presently the Lieu
tenant Governor has only one duty, presiding over the Senate which, as has been pointed 
out here, may be just an accident of history or perhaps an effort to find a respect
able duty for the Lieutenant Gove~nor. 

The committee agrees with ~ost authorities chat it is proper that the Lieutenant 
Governor be elected statewide and that it is most desirable that the Lieutenant Gov
ernor .be a member of the executive branch. And it is also proper that he have some 
duties in the Executive Department. Such duties would better prepare him for assum
ing of the governorship if a vacancy in that office should occur. In no way does 
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the commi.ttee.: be} iove th:1L it '7<1S tnking an i1'1port<lnt responsibility from the Lieu
tcnant Covernor by its r~comffiendRtions, but instead, that it is upgrading the posi
tion and prcpcn-ing the ,'wy for a job more' equal to that ,,,hich the understudy should 
be. I am surc tllis also ,.;ooulrl be reflected in the legislative consideration of the 
snlm:y of the L:i,cntenant Governor. Nm.; h is salary is not equal to those of cabinet 
members. If he h.1d addit:lonnl executive duties he probably ,.,ould at least be placed 
on a par Hith cC1lJinet mCIlIDers, as far as s.'1lnry is concerned. Host authorities hold 
tk\t the Licu!:cnnnt Governor should be more of <1Il unde.rstudy for the Governor. The 
I'lodel f;tnte Consti.tution cli1l1in.1ted tile oUice, but the committee did not agree with 
that solution to the problem. The cC'Tnmittee feels thel~C is merit in the election of 
a Lieutenant Governor stale-wide, and merit in constitutional direction that he be 
given responsibil.ity that '~,;i1l make hiiil a true understudy for the Governor. 

Dr. Cunnin(~ham agr('(':d \'1ith the pr'oposals but questioned the deletion on page 
2c and the inclLl~ion of Section 2a of Article V. l'ir. Skipton sai.d this \'las a tech
nical amendment. Dr. Cnr'njngham questioned "Jhether this matter should be in the 
Constitution. 

Mr. Carter stated that the ,o]hol(;: question of election and election procedures 
u111 be taken up by the Commission at a later date and it \.Jould be a mistake to try 
to debate those questions in connection \'71th the questions presently being considered. 

Mrs. Orfirer asked dwther, \·Jith reference to Article II, Section 7, the Consti 
tution should specify uhat the presiding officers are called. }tr. Skipton responded 
that one reason for doine this is that there are other references in the Constitution 
to th~se offices and if there were going to be other references, the terms should be 
defined. 

Mrs. Orfircr's second question dealt with changing the function of the Lieutenant 
Governor on the basis that he be a member of the executive branch and should not play 
a role in the ICBislativc branch. Does the proposed language mean the legislature 
can ascribe powers to him? 

Dr. Cunnj nglwm responded that this is the usual practice. 
Mr. Skip ton responded that He do th is in many "Jay s • For example, the claims 

office and the narcotics investigator in the Attorney General's office also perform 
additional functions assigned by statute. We leave the possibility open that the 
General Assembly mir;ht choose to assign other responsibilities to the Lieutenant 
Governor. I 

Mr. Schroeder questioned the language of Section 6, Article II, second para
graph. Should the Hord "disorderly" be changed to "misconduct"? 

Mr. Russo pointed out that the present Constitution has a semicolon after 
"conduct" and the intention of the Constitution is changed by omitting it. It was 
agreed that there should be a semicolon after "conduct." 

After ;,0111C discussion, it was agreed to change lIits membershipll to lithe members 
elected thereto ll in order to make the section consistent with other sections. 

Mr. Skipton moved that the Constitutional Revision Commission recommend to the 
General Assembly the amendment of Sections 6 and 7 of Article II, Sections 1, 3, and 
16 of Article III, Section 2a of Article V, and the repeal of Section 8 of Article II. 

Mr. Heminger seconded the motion. 
l-lr. Carson called attention to the first sentence of Section 3 of Article III 

asking i~hcther it W1S an archaic procedure that need not be in the Constitution. 
Without objection, the motion was agreed to by those present. 
In addition to tho~e present, voting for the motion were: Senators Taft, Ocasek, 

Applegate and Calabrese; Representatives White, Hallory, Fry; Messrs. Hovey, Wilson, 
IU..ng, and Bartunclc. Voting "nay" \v,:re Repr'es8ntative Thorpe and Senator Dennis. 

• 
Nr. Skipton then proceded to Lake up consideration of proposals relating to 

Sections 9, 15, 16, 17 and 18 of Article II, as rearranged and changes into Section 
15 of Article II. 
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Mrs. Hunter explained that the proposed Section 15 deals with the enactment of 
legislation. Paragraph (A) adds the requirement not presently found in the Ohio 
Constitution but commonly part of legislative articles that no law shall be enacted 
except by bUI. The remainder comes from Section 15. Paragraph (B) comes from Sec
tion 18 governing the style of laws. Paragraph (C) comes from present Section 16 
and it 18 a revision of the present requirement for three readings of bills. It 
mqulres "consideration" on three different days, rather than reading. It also adds 
a new requirement that no bill may be passed until the bill and each amendment 
thereto has been reproduced and distributed to members of the house in which it is 
pending. Paragraph (D) contains no substantive change. It adopts the provision in 
present Section 16 that no bill shall contain more than one subject. The second 
sentence of Paragraph (D) is not new and also comes from Section 16. Paragraph (E) 
i8 a substitute for present Section 17 which provides that the presiding officer of 
each house shall sign bills. The committee has inserted language to indicate the 
purpose oj the signing by the presiding officers by providing that every bill passed 
shall be signed by the presiding officer of each house to certify that the procedural 
requirements for passage have been met. and shall be presented to the Governor for 
his approval. 

Present Section 16 also contains the Governor's veto. filing with the Secretary 
of State, and passage over veto, and these are retained in the proposal. The changes 
in Section 16 are nonsubstantive although I should point out that we have made some 
provisions to fill in some gaps. We have provided for filing with the Secretary Q~ 

State when a bill is passed over veto, and when a bill becomes law without signature. 
Mr. Skipton said that the purpose of the revision was to make it much easier 

to follow the procedural steps to enact a law and by fitting them all in one section 
or two sections. We attempted to fill in gaps and make the procedure complete. 
There are a couple of major changes, however. The Constitution presently provides 
for three readings of a bill and this provision is not complied with anyway. This 
was changed .to "considered." And we added a requirement that each bill and each 
amendment thereto be reproduced and given to members of the house in which it is 
pending. The Model State Constitution requires distribution three days before action. 
In some states, floor amendments are not permitted. 'e have not put a time factor in. 
Paragraph (E) makes clear the purpose of the signing of bills by the pre.id1ngoffi 
eel'. We have also added a proceduralste,~-hm~ the bill gets from the legislature. 
to the Governor. 

Mr. Russo suggested the insertion of "forthwith" after "presented" in paragraph 
(E) of Section 15. This addition was agreed to. 

After considerable discussion about IIsurprise" floor amendments and the neces
sity of providing all members with copies of technical amendments, Mr. Russo moved 
that Paragraph (C) be amended to delete lIand each amendment thereto 'i and insert at 
the end of the paragraph a provision that all amendments be made available on request. 

Mr. Montgomery seconded the motion.
 
Mr. Carson questioned the word "considered. 1I Is it too broad?
 
~. Skipton pointed out that although the Reference Committee report is. not
 

usually	 debated, it could be. This would not change present practice. 
Without objection, the amen~t was agreed to. 

Mr. Skipton moved that the Constitutional Revision Commission recQmmend to the 
General Assembly the amendment to SecUons 9, 15, 16, 17 and 18 of Article II as 
presented and amended. 

Section 9 has not been discussed before. Mrs. Hunter explained that the amend~ 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

ment toSe~tion 9 removes the requirement that no bill shall be passed in either 
house without the concurrence of a majority of all the members elected thereto •. Tnis •
 

•
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provision has been incorporated into new Section 15.
 

Mr. Heminger seconded the motion,
 
In Section 16. 3rd paragraph. Mrs. Orfirer suggested that the words "with the
 

secretary of state" be deleted from the end and reinserted after "file." 
Without objection, the amencment was incorporated in Mr. Skipton's motion. 
Hithout objection, the motion. ~ amended. uss agreed to. 
In addition to those present, vo~ing for the motion were: Senators Taft, 

•
 Ocasek, Applegate. and Dennis; Representatives ~lhite. Thorpe. Mallory and Fry;
 
l1essrs.Hovey, Bartunek. and 10111&on.
 

•
 

Mr. Skipton then presented Section 25, Article II. The committee considered
 
this again after the last meeting and made no changes. This provision was recommitted
 
pending decision on the duties of the Lieutenant Governor before giving presiding
 
officers the power to call special sessions.
 

Mrs. Orfirer 110ndered if any guarantee could be given that the amendment re
garding the Lieutenant Governor's powers would be adopted by the General Assembly. 
}~. Skipton said the only action which could be taken would be in the report to the 
General Assembly. 

• 
Mr. Carter asked if, in the second sentence, either or both was meant. The 

answer was either the Governor or the presiding officers; the presiding officers 
must act together. 

Mr. Skipton moved that the Constitutional Revision Commission recommend to the 

•
 
General Assembly the amendment of Section 25, Article II, as presented here.
 

Mr. Ostrum seconded the motion.
 
Without objection. the motion was agreed to by those present.
 
In addition to those present, voting for the motion were: Senators Taft.
 

Ocasek, Applegate, Dennis. and Calabrese; Representatives White, Thorpe, Mallory, 
and Fry, and Messrs. Hovey, Wilson, Bartunek, and King. 

• 
On motion of }tt. Heminger, the Commission recessed its meeting until December 

16 at 1 p.m. 
11r8, Orfirer seconded the motion. 

The meeting lias adjourned at 1 p.m. on December 16, 1971. 

• Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

• 
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MINUTES 

Ohio Constitutional llevision C01IIDillion 

Dec~et 16, 1971 • 
A meeting of the Ohio Constitutional Revision Commission was beld on Thursday. 

December 16, 1971 at 1 p.m. in Room 11, House of Representatives. State House. Columbus. 

Chairman Richard H. Carter presided. • 
The following members were present: Senator Ocasek; Representatives Fry and 

Russo; Meiers. Carson. Carter. Guggenheim, Heminger, Hovey, King, Montgomery, Mrs. 
Orfirer. Melsra. Ostrum, Skipton and Wilson. 

Mr. Heminger moved that the meeting of November 18 be adjourned. •
Mr. Hovey .econded the motion. 
Without objection. the motion was agreed to. 

Without objection. the minutes of the meeting of November 18 were approved, with 
corrections. as submitted to the members in writing. All recommendations adopted at 
that meeting received the necessary 2/3 votes. • 

The Chairman then read a letter from Mr. Ray Ross. a member of the Commission. 
stating that due to the pressure of business he was unable to give sufficient time 
to the work of the Constitutional Revision Commission and asking that he not be re
appointed. • 

The Chairman then called on Mr. Skipton. chairman of the legislative-executive 
study committee. to present the committee's further recommendations. 

Hr. Skipton moved that the Commission recommend to the General Assembly the repeal 
of Saction 3 of Article II and the enactment of a new section. He explained the pro
vi.1oDI of the propolal. including maintenance of residency during term except in a • 
peTiod of reapportionment. 

Mr. Fry seconded the motioa. 

Senator King questioned the words "as provided by law." Mr. Skipton explained 
that this defines the term "the day that he becomes a candidate." Under existing 
law, that would be the day he files nominating petitions; the legislature may provide • 
something else. the courts may provide something else. and it was decided not to try 
to define that day in the Constitution. 

Mr. Carter said that the advantage of this phrase is that it gives the legisla~ 
ture the opportunity to provide when a person becomes a candidate. 

Mr. Pry noted that the electoral laws are being changed, and this provision 
would offer some flexibility to the legislature if dates are changed for prtmarles, • 
etc. 

Mr~ Skipton noted that the qUQlifying phrase making an exception for absence on 
public business has been el~inated.because it qualified the prior residency require
ment only and that there was no point in keeping that section in since the prior 
residency requirement is being removed. 

Mr. Carter asked if that qualifying phrase "as provided by law" would also apply • 
to questions of what is me8~t by residency. He said he would think it might be so 
applied. 
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Mr. CarsOft referred to the discussion from the last meeting about the member 
of the General Assembly who wanta to run in another district on this section and 
must move to do so, at a time other than reapportionment. 

Mr. Skipton stated that the committee's attitude was sLmply that they wanted 
to make this as straightforward and as easy to interpret as possible. By adding 
exceptions, the door would be opened to all kinds of interpretations. If a member 
moved for the purpose of running in another district, how would such purpose be 
established? 

Mr. Russo noted that there is no penalty if a member moves out of his d!strtce 
before the end of his term. 

Mr. Skipton noted that the question would be eligibility to serve, and since, 
the General Assembly is sole judge of the qualifications of ito members, the que'tion 
could be raised at any time. 

Mr. King stated that, since the house and senate members are the sale judge of 
their own qualifications, if they knew that a member had moved and chose not to do 
anything about it, that would be it. Mr. King believes it should be left that way. 

Mr. Russo said that a congressman can move in the middle of his term, and in 
Cleveland a council member does not have to reside in his district. He felt that 
this is a restriction being placed on members of the General Assembly without justi 
fication. If a substantial portion of a member's constituency moves, the member 
should be able to follow. 

Mr. Skipton stated that Congressmen represent the state of Ohio. They don't 
have to live in any particular district. They could live in Cleveland and repfesent 
Portsmouth. We have prOVided that the members of the General Assembly will be se
lected from districts and they are elected that way, so the assumption 1s that if 
you're going to use a district plan of choosing them, the inference is that they 
represent, and are residents of that district. 

Mr. Carson noted that he is concerned about this provision. In Hamilton county, 
with nine districts, if a member wanted to move from one district to another , he 
must resign in February of the even year of the term and would be out of office until 
the following January. Presumably, a replacement would be selected. He questioned 
whether this is really necessary? It could occur easily in an urban area,where there 
may be many districts in a small area. 

Mr. Skipton noted that these are arguments for going back to multi-member dis
tricts. Once you take out these residence requirements you are negating whatever 
purpose there was in establishing single member districts. 

Mr. King noted that multi-member districts have not been held unconstitutional 
by the Supreme Court. 

Mr. Hovey asked what would be the effect of deleting the second sentence. Mr. 
Skipton stated that you would require a man to be a resident of a district on the 
day he becomes a candidate, but he could then move out of the district. Alt' ~ ;~, .... 
:: ..' ¥r.;"LHo~~ .stated;'~ha.t!" I'ali '{1 practical matter, that would not happen. If he is 

not a~.Testden~ on-the day.t9f election, he probably won't be eleQted anyway. 
Mr. King stated that, under present law, he could do that legally. He must be 

a resident for one year prior to his election, but could move out ~ediately after 
election. 

Senator Ocasek asked whether voting registration must be transferred in order 
to establish a new residence. 

Mr. Skipton said that in the Constitution the committee had not attempted to 
define what constitutes "residency." 

Mr. Carter 2.sked if the phrase "except a£ prOVided by law" did not have force 
there. 
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Mr. Skipton sai~ ~at the General Assembly could define it. 
Senator Oca.ek aaiel .ome people had a lot of residences, but he alwsyathClUpt 

their legal residence was where they voted. 
Mr. King said in order to file a declaration of candidacy you have to be an 

elector and you couldn't be an elector if you had been a residant for only one day. 
Mr. Skipton noted that, to be an elector, according to the Constitution, you 

must be a resident of the state for six months and of the county, township, or ward 
such time as provided by law. 

Mr. King suggested that we might go back to multi-member districts, and thi' 
would help solve the residency question. 

Mr. Fry noted that the trend today is away from multi-member districts. In 
those areas where they haVe updated their constitutions, they tri~d to get away 
from thi.. In Illinois, for example, in order to get a new cons,itution, they had 
to leave some of these multi~ember districts to get the votes ,hey wanted. He 
thinks the one-man one-vote concept would have a man represen~ing the particular 
di.trict responsible to the people in that district and he alone has a great pre
ponderance of .upport from the people he represents. I would like to say one other 
thing--the sugge.tion to delete the second sentence has met it. After a man has been 
elected, it might be unduly restrictive and not gain anytling particularly to re
quire him to remain a resident. Residency can be interr1eted a number of ways. 

Mr. King stated that the provision of multi-membe: districts does not fly in 
the face of one-man one-vote. Mr. Fry agreed that mul~i-member districts are not 
nece.sarily unconstitutional. 

Mr. Russo noted that multi-member districts solfe tA.~m(n.Qf!.l,~~ pfo~lem8~.~aused 
by the mobility of society. In Cleveland in 1960 ~en they redistricted, some people 
represented a district of 60,000 people, rather thin the 145,000 some members are 
repreaenting. Multi-member districts would make the districts larger and population 
shifts not so noticeable. 

Mr. Carter said there were two questions underlying this discussion. One is 
the question of maintenance of residency and the other raises the question of multi
member districts. Mr. Skipton, do we have something in the Constitution on multi
member districts? 

Yel, the question is here on whether or not Article XI, which was adopted in 
1967 and prOVides for single-member districts of the House and Senate shoei' be 
repealed or completely rewritten. If we're going to get into that, we're in an en
tirely different field. I wouldn't be averse, if the Commission wishes, to suggest 
that Section 3 be considered by whatever committee is going to study Article XI. 
What we're talking about is submitting substantial ~~ndment8 to Article XI. 

Mr. Carter said that what you're suggesting is that that is an entirely dif
ferent subject matter. Putting in context the question before us right now, Section 
3 of Article II, we have a question of whether the maintenance of residency 1s ap
propriate. 

Mr. Guggenheim asked the effect of requiring a candidate to be an elector of his 
district rather than a resident. 

Hr. Skipton noted that the elector provisions of the current Constitution and 
statutes would make it more difficult to interpret. This would have to be something 
considered by either the courts or the legislature in setting up filing laws after 
an apportionment. As written, he can move into a district, he would not have to be 
an elector, and he could become a candidate, all in the lame day. If you say he 
must be an elector then that would shove it back 30 or 40 days before the filing 
date. You would make it more difficult and would impose a prior residence require. 
mente 
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Mr•• Ow:fb9r asked what: the Cotl.t1.tution says about being an elector and does 
it define it? 

Mr. Skipton read Axticle V, section 1, which says that every citizen of the 
United States, (it says of age 21), who shall have been a resident of the state 
six months next preceding the election and of the county. township or ward in which 
he resides such time as may be provided by law, is an elector. 

Senator Ocasek commented that, at the present time when you run for office y~ 

swear that you are an elector and a candidate for this office. I gather ydUr an6Wer 
to Mr. Guggenheim is to be a resident of this district. On the fourth of February 
you become a resident of that district by moving in there that day. You would in 
fact not be an elector of that district that day. l~y would we not require that 
he be eligible to vote in that district? 

Mr. Skipton noted that reapportionment can occur and that nobody has any idea 
how much time there might actually be provided for the adoption of such a plan. 

Senator Ocasek said that the second sentence takes care of that and the qu.._tfon 
under consideration is the deletion of that sentence. His questioni therefore is 
related to the first sentence. 

Mr. Montgomery commented that the committee felt that a prior residehte require
ment. because of the mobility of people today, was impractical and would discourage 
people from running for office. 

Mr. Skipton said that, if there has been a trend in the country. it has been 
toward reducing the duration of residency. We have reduced it from on~ year to 
six months in the Constitution already. The federal laws now permit DO more than a 
30 day requirement to vote for president. The trend is toward reducilg residency. 

Mr. Carter stated that these questions are the first sentence. vhich relates 
to the residence on the day you become a candidate, and the second sentence which 
relates to continued residency during the term. It has been suggested that the 
second sentence be deleted. I think it would be appropriate to have that in a motion 
to amend. Mr. Hovey, do you have a comment? 

Me. Hovey stated that prior to making that motion, since Mr. lusso and Hr. King 
consider the question of the second sentence and the first senten,e being related, 
could we take a straw vote on the question of multi-member distrUts. If most of 
us are in favor of single member districts, we can drop that and go on with this. 

Mr. Carter said that he thought it would be helpful to the ~ommission if there 
were an expression of opinion. The question is. for a straw vote, if the Commission 
members are in favor of multi-member districts. 

After further discussion, a straw vote was taken on the question of a pI'eference 
for multi~ember districts. 

Three members were in favor of multi-member districts; nine were opposed to 
them and three expressed no opinion. 

Mr. Hovey moved the deletion of the second sentence of section 3. 
Mr. Russo seconded the motion. 
Mr. Hovey explained the motion. 

Mrs. Orfirer asked if the Commission would want to consider requ1r1ng maintenance 
of residence for at least 50% of the term to which he is elected. This would be 
applicable in all terms, regardless of reapportionment. 

Senator Ocasek asked if you delete the second sentence. could I then be a voter 
in Columbus? Could I have a residence in Akron? As long as I am a resident in 
Akron on the filing deadline can I represent that district but vote in Columbus? 

The present petition a candidate fills out is prescribed by the secretary of 
state based on the statutes and the Constitution requires that I must be a qualified 
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elector. Now you are changing the constitution. The Secretary of State would be 
without authority to require me to be an elector of thlt district;" 

Mr. Russo noted that there is no legal status on function of a legislative 
district other than to meet the one~n-one vote rule. He would prefer to have no 
residency requirement at all, and leave the matter of representation of particular 
groups to be developed as a campaign iseue. 

Mr. Hovey concurred that the issue of res1dency if the second sentence is 
deleted and a candidate leaves the d1strlct--would become a campaign issue, and 
his tenure would be limited by the people. 

Mr. Montgomery said that the issue is: how are people best represented, not 
how convenient the rules are for a member or candidate. 

Mr. Hovey noted that, inaSMUch as the second sentence would impose a new re
quirement, it appeared that the committee is attempting to give the people somethi~g 

they do not now have. Mr. Hovey stated that. 1£ a member's constituency move••. the 
people may be served best by permitting the member to move. 

Mr. Fry stated that, as a practical matter, I think most of us in the legisla
ture still get letters from people we used to represent before reapportionment. I 
answer them al if they were in my district and I think that 1f we're going to have 
shifting lines from reapportionment, this is probably a wise course. 

Mr. Carter put the question which is on the deletion of the second sentence. 
Seven were in favor of deleting it. 
Six were not in favor of it. 
the motion was agreed to. 

It was agreed that the General Assembly could ~08e additional resideccy ~e
~Uirements if the section consisted only of the first sentence. 

The question was on the main motion. adoption of section 3 a. amended. Mr. 
Skipton read the motion and the roll was called. 

Those voting YES were Representatives Fry and Russo; Messrs. Carson, Carter. 
Guggenheilll, Heminger, Hovey, King, Montgomery. Mrs. Orfirer. Messrs. Ostrum and 
Skipton. Seaator Ocasek and Mr. Wilson noted NO. 

subsequentl.;' ~hose voting YES were .APt' legate, Bell, Cunningham, Schroeder, 'raft 
and White. Mr. Bartunek and Senator Dennis voted NO. 

'!'he u.otion was not agreed to by the necessary 2/3 of the members. 
Mrs. Orfirer asked whether absentees could vote on the amendment to the mo~lol\~ 

or propole any further amendments. No, absentees can vote only on the final motion. 
Mrs. Orfirer questioned whether the second sentence, now deleted. could be 

brouJht up for reconsideration. 
Mr. Skipton said that the Commission might be faced with making some kind of 

rules on whether or not after having approved a recommendation, whether we could go 
back to it. and sugsested that the parliamentarian give some thought to .hat pro
cedure cooId be fo 1lowed • -

The Chairman announced that the roll call will be kept open for vo~e. of abe.lIt 
members. 

Mr. Skipton moved that the Commission recommend to the General.A8sembly the 
amendment 01 Section 4 of Article II and the repeal of Section 19 of Article II. 
Secti~ 19 haa been incorporated in Section 4. He explained the- changes in the 
s..etion. which has ben before the Ccmmission previously. The changes in theilportlon 
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of the r;t:eti.ol1. whir::h i;.; no'\'1 Section 19 ;U'e 1'01.: nl.:I.ior ch~:nges, Some changes were 
made in ~;ection If. There have been m.:my attorlwy gen~l.·{,l rulinf,s rleali.og \\lith 

• compatibility of other posjU,Ol'..!; "lith mcdll2t-~;hip in the Gc,neral AGs(~mbly. Obsolete 

• 

language Ilnd lani',lli1se difficult to inteqnet has heen deleted. The committee ex
tended the ey-emption [rOlI1 the provisions o[ section [+ to a nC\-J class of public office 
and this class is officers of the United States anfl(:d forces. This C8me about be
cause of the suegef~ti..on i:h3t \<JC exempt offjcc,n:; i,n reser.ve components of the United 
Stutes urlll,-"c1 forces. There is SO!i:C tall< in Hashington of el:i.Jninating the "reserve 
component~," so it was d~cidcd not to ULC the term. We eliminated the exempticn of 

• 

to\-JnGhip ()ffi.ccr~; and the principal re,:~,()I\ for thut is that the committee dec:i.ded 
that holdiIlg ~ r,lIbUe office \WS incol.:pi'.i::ible wi.th that of a H1r:mber of the General 
Assembly. The term "public ofii<.:e" miGht create 50;nc problems of interpretation but 
that term is much better undc~:;tood than any other tcrr1. This term has been'inter
preted Ill,:,ny times by Ohio courts and \-Jill not create the same problems of in terpre
tntion as "1ucreJtiv€: office" has created in the past. 

Mr. Russo seconded the motion. 

• 
Mr. lZing alJked ~,]hat generally the te:::-m "public offi.ce" was supposed to mean. 
~lrs. Hunte:.: ans\.;erec1 that it \"as an individual who has been appointed or elected 

in a manner prcscr ibcd hy 1m" and exercises functions £f,signed or given him by law. 

• 

A frequently repeated statement is that be is invested by la.., with a portion of the 
sovereignty of the stntc. 

Mr. King feels that we should use terms that are not open to so many interpre
tations. 

Hr. Skipton said that almost every effort to b8 more definitive became more 
restrictive. The term "public office ll dews connote someone who is in a policy mak
ing pos'it:i0n. The c.ornmittcc Y'h;hetl to H1:lke as many positions as possibl~ not im
compatible with General Asscl1t.ly membc;;rship. 

• 
Nr. Carter asked onc,does the General Assembly have the right to define "public 

office" or is that the role of the courts? Second, so vIe want to give the 1egislature 
the authority to define Hhat l!pllblic office" should be? 

Mr. Skipton noted that ()il':~ of the tests of "public office ll has been interpreted 
as beinfo a position held by a pc>rson either elected or appointed in a manner pre
scri.bed by Im~. Hhen the legi.,J:;ture creates an office. by its description of that 
office it determines whet! ~~ 5t is a public office. 

• 
Hr. Carter stated tr.",t since th,:~re has been much controversy over thi's phrase 

do we wish to give the leeis1' ~ure the constitutional authority to define it, or 
should it be left up to the cc.urts? Hhy do He have all these court cases? 

Senator Ocasek stated that the legislature has the authority now, and does 
use it. He said he could be a college pr.ofessor, but not a vice president or a dean. 
by statute. You gamble when you let the legislature have the power to determine 
whether they're legitimate or not, but I'm in favor of continuing this way.

• Mr. Ostrum concurred.
 
Mr. King noted that employees could have conflicts of interest to as great an
 

extent as officers.
 

A roll call was taken on the motion. 

•
 
Those voting \ES \~ere Senator Ocasck; Rcprescn~:ative Russo; Ncssrs. Carson.
 

Carter, Guggenheim, Heminger, King, Montgomery, HI's. Orfirer. Messrs. Ostrum, Skipton,
 
and Hi Ison. 

None voted NO. 
'", . ... ;.~ .. " ".,. . '~ 

" . 
Sucsec:uent 1)' t ~enatot' i ppleSllte, i:....•• J<!rt·c.n!;::~, Er. Zell, hessrs. Cunninghaln, Dennis 

• Hovey) £.'chroede1', "'aft and \!hitc voted "ac. 
:~he L1o::ion \'las agreed to. 



7. 

The Chairman th.n asked for committee reports of the chairmen. 
Mrs. Orfirer reported briefly on the one meeting of the newly appointed 

Local Government committee. She noted that the committee was trying to familiarize' 
it.elf wlth the problems in the field, particularly that.of home rule for municipal
ities. 

Mr. Carson reported on the nine meetings held by the Finanee and Taxation 
Committee. He said that in January the cosimlttee should be able to make 80me de
cisions on Article VIII (Debt). Six of the 11 section. of Article XII have been 
decided by the committee. A portion of the January meeting of the Commisslon will 
be devoted to a background discussion of Article VIII, as a prelude to the Commis
sion'. receiving recommendations of the .committee. 

The Commi•• ion then proceeded to a discussion about the question of ~alling a 
constitutional convention, which comes up on the ballot in 1972~ The question ha. 

been posed by members of the Commission as to what position, if any, should the 
Commission itself take in respect to this question. 

Mrs. Orfirer led the discussion, noting that one thing to consider is whether 
the legislature or the convention would be more receptive to our proposal. than the 
other. 

Senator Ocasek 1s in favor of the legislative process, yet there is DO cer
tainty that commission recommendations will come to the floor for a vote or be 
placed on the ballot. 

Mr. Fry said that one of the reasons for setting up this Commission was that 
the legi.lature felt this method was preferred to a convention, and would be very 
receptive to Commission recommendation.. He expressed confidence in the legislative 
proce.s. 

Mr. Montgomery expres8edd~sappointment in the legislative participation so 
far. 

Several members expressed the opinion that, as member. of the Commission, 
they fe.lt they should make every effort to make thb method work and not take a 
position on the convention question. 

Mr. King noted that delegates to a constitutional convention might not beas 
knowledgeable as a group as those in the legislature on these matters. 

Mr. Fry noted that legislative participation in the Commission has not been 
a. gopd as it might be, but the long session has made it difficult for legislators 
to attend meetings even thOUBtt they are interested. He agreed with Mr. King's remark 
that a convention would notl" well organized as the commission approach is now or as 
~wledgeable as the commission-legislature. He also noted the successor failure 
of conventions in other states as 0ppo8ed to commissions and the ballot. He indi
cated support for the present method. 

Mr. Wilson agreed with Mr. Fry. 
Mrs. Orfirer read the part of our enabling act which pertained to making 

suggestions to the convention, if one is called. 
Mr. Carter asked if there were anyone who favored taking a position at this 

time. The conseR.Us was that the Commission should not take a position at this 
time. Individual members may do what they want to about taking a personal position. 

The next item on the agenda was the review of the enabling legislation of the 
Commission, with a view to possible changes in it. After discussion, it vas agreed 
to seek changes in the law so that members will serve until their succes.or, are 
appointed, all members should be named by January 10, and the Commission can or
ganize by choosing its awn chairman. 
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•	 1~ Chairman invited anyone with suggestions for appointment to the Commission 
to submit recommendations to him for transmittal to th- legislative members, who ap· 
point the public members. It was sugges~ed that youth should be represented on the 
Commission. 

The next	 item of business was discussion of Commission rules and procedures. 
•	 The Chairman suggested a review to be conducted by a committee, either a new one or 

one of the standing committees. 

•
 
The next meeting date was set for 1 p.m. on January 20.
 

On motion of Mr. Heminger the meeting recessed until December 31.
 

~ae meeting was acjourned on Decembe~ 31, 1971 at 5 p.m. 

Ann M. Eriksson, Secretary	 Richard H. Carter, Chairman 

• 

• 

• 

• 

•
 

•
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M I ft UTE S 

Ohio Constitutional Revision Commission • 
January 20. 1972 

A meeting of the Ohio Constitutional Revision Commission was held on Thursday, 
January 20, 1972 at 1:15 p.m. in Room 11, House of Representatives, State House. 
Columbus. \ • 

Temporary Chairman Charles E. Fry presided, assisted by temporary Co-Chairman
 
Oliver Oc.sek.
 

The following members were present: Senators Applegate, Calabrese, Denni~, 

Gillmor, Ocasek, and Taft; Representatives Fry, ~~llory and White; Messrs. Carson. • 
Corter, Cunningham, Guggenheim, Heminger, Mrs. Hessler. Messrs. Montgomery, Ostrum, 
Shocknessy, Skipton, and Wilson. 

The Chairman first introduced Mrs. lola Hessler and Mr. James Shocknessy as 
new members of the Commission. Other new public members unable to be present 
were ~~. D. Bruce ~~nsfield of Akron and ~~. John i~. E. Bowen of Columbus. • 

The next order of business was the election of officers.
 
Mr. Heminger nominated Mr. Richard H. Carter as Chairman.
 
~~. Ostrum seconded the motion.
 
Dr. Cunningham moved that nominations be closed.
 
Mr. Carson seconded the motion.
 • 
Upon motion of Senator Calabrese the secretary was instructed to cast a 

unanimous ballot for the election of Mr. Carter as Chairman. 
W1thout objection, the motion was agreed to, and Mr. Carter was elected 

Chair~n. 

•~tt. Carson nominated Mrs. Orfirer as Vice-Chairman. 
Messrs. ~aLabrese and Ostrum seconded the motion. 
Mr. Wilson moved that nominations be closed and the secretary instructed to 

cast a unanimous ballot for the election of Mrs. Orfirer as Vice-Chairman. 
Mr. Taft seconded the motion. 
Without objection. the motion was agreed to. and Mrs. Orfirer was elected •Vice-Chairman. 

The Commission presented Mr. Carter with a plaque in recognition of his prior 
service as Chairman. 

The Honorable C. William O'Neill, Chief Justice of the Ohio Supreme CourtJ~ •then entered the room and administered the oath of office to the members of the 
Commission. 

~k. Carter then took the chair. 

He reported that the Commission recommendations for suggested constitutional •changes were submitted to the legislature and were introduced on January 5. It 
was hoped that there might be joint hearings on the resolutions to help speed 
action on them in time for them to be on the May ballot. 
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Hr. Taft moved that the minutes of the meeting of December 16, 1971 be 
approved, as submitted to the members in writing. 

~~. Mallory seconded the motion. 
Hithout objection, the motion \-,as agreed to. 

After discussion, it was agreed that the third Friday of every month should
 
be the date of the monthly Commission meeting. The next meeting was set for
 
February 18 at 10 a.m.
 

The Chairman then discussed the organization of the Commission. He mentioned 
the three subject matter committees--Legislative-Executive, Finance and Taxation, 
and Local Government. He stated that the Commission originally created four stand
ing committees, but the Committee on Liaison with Public Agencies no longer seems 
necessary, since the subject matter committees can carry on their own liaison work. 
With the approval of the Commission, the Chairman proposed to appoint only chair
men of the three remaining standing committees and let the chairmen appoint their 
own committees. Without objection, he then appointed Senator OC8sek as chairman 
of the committee on administration; Mr. Heminger as chairman of the public infor
mation committee; and Senator Taft as chairman of the subject matter committee. 

He then distributed a tentative list of members for the three subject matter
 
committees, and asked members to indicate promptly if they wanted to be changed
 
to another committee. All members will serve on one subject matter committee.
 

He then called on Mr. Skipton, chairman of the Legislative-Executive committee, 
for a progress report. He said that all of the Commission recommendations thus 
far have been introduced in the General Assembly. S. J. R. 24 and H. J. R. 44 
were introduced simultaneously. Both resolutions have been printed. S. J. R. 24 

was referred to the Senate Judiciary Committee and H. J. R. 44 to the House State 
Government Committee. Joint hearings have been discussed. The committee will 
ne~t take up the executive article. 

The Chairman then introduced Senator Gillmor, a new member who had entered
 
the room.
 

Hr. Ostrum, in the absence of Mrs. Orfirer, gave a short resume of the work 
of the local government committee. He mentioned the three meetings of the comw 
mit tee held in Cleveland. The committee is trying to learn what the problems are 
in local government. One meeting was concerned with home rule and the overlapping 
of local governments and services and the last meeting was on county government. 
The committee discussed various ways of providing for classification of counties, 
but has not taken any position on any constitutional recommendations as yet. 

The Chairman said he was pleased with the committee activity thus far in 
this complicated and controversial area. 

Hr. Carson spoke on the work of the Finance and Taxation committee. He re
ported that the comnlittee had held 10 meetings and expected to be ready with sug
gestions for revision of Article VIn by the ne,~t commission meeting. 

~~. Shocknessy asked if it would be possible to see those recommendations in 
advance of the meetinc. Mr. Carson doubted that this would be so. He emphasized 
that they would be presented to the Commission for discussion purposes, but that 
th~ Commission would not be asked to vote on the proposal at that t~e. The com
~tttee still has one or bl0 substantive matters to be resolved before final ap
proval of the draft. ~~. Carson distributed copies of present Article VIII which 
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is presently very lengthy. Mr. Carter commented that it is contemplated to 
reduce Article VIII to one page in the Constitution. ~. Carson then reviewed 
Article VIII, section by section. 

Section 1 has the $750,000 debt limitation in it, and some kind of revision 
is called for. There are four ways of dealing \o1ith this section: one, delete 
the section; two, retain it as is; three, increase the $750,000 to some other 
fixed dollar figure; and four, substitute a flexible debt formula which would 
reflect the flexibility in state growth. This could be based on the property 
tax duplicate or state revenues, or tax collections. The committee inclines 
to No. 4 

Some of the questions to be resolved in making this decision are whether 
to permit borrowing in certain situations to relieve a poor cash flow; whether 
to place in the Constitution a maturity limit on bonds; whether to restrict the 
orginary borrowing power to capital improvements. l~e have generally agreed to 
a limit which would tie the borrowing power to a percentage of the state tax 
collections for the two previous fiscal years. 

Section 2 provides for additional state borr~~ing to repel invasion, suppress 
insurrection~··defend the state in war, etc. This was inserted in the 1851 Con
stitution to take care of needed borrowing in certain emergencies because someone 
recalled that the state had needed money to outfit soldiers during the Mexican 
War. We are inclined to retain these emergency prOVisions. 

The subsections in Section 2 are the voter-approved bond issues which have 
been submitted to the voters over the years to circumvent the $750,000 debt li 
mitation. The committee would repeal all these subsections from the Constitution 

and add a new section '1hich would be a savings clause for all bonds issued under 
any of these sections. In the future the capital improvements bond issues would 
be within the debt limit, thus not necessitating a constitutional amendment. If 
you want another veterans' bond issue, it would have to be submitted to the 
people and we would propose a new provision that these issues be submitted to the 
people as a simple referendum and not as a constitutional amendment. Such bonds 
'10uld not count toward tile debt limit. The saVings clause would protect all the 
outstanding bonds. . 

Section 3 says no debt shall be created except that provided in Section 1. 
It is redurtdant and not needed, so the committee thinks it can be repealed. 

Section 4 prohibits the lending of the state credit to any individual, as
sociation or corporation, nor shall the state be a stockholder. The committee 
would repeal this section and insert a clause which would provide that every debt 
contracted by the state would be one having an avowed public purpose as determined 
by the legislature. If in the future it becomes evident that it would benefit 
the state for it to loan its credit in aid of a private organization that it 
should be able to do so. 

Section 5 provides that the state shall never assume the debts of any local 
government or corporation. The committee may recommend repeal of this section. 

Section 6 provides that no law shall be passed authorizing any county, city, 
town, or township to become a stockholder in any joint company or to lend its 
credit. It also l\aSf::some provisions which dontt seem to belong in that section. 
It reserves the right for buildings to be insured by a mutual insurance associa
tion and laws may be passed providing for the regulation of rates of insurance 
companies. These latter references should probably come out of this section. 

We are suggesting that s~ctions 7 to 11, inclusive, be ~epealed. These 
prOVide for the setting up of the Commissioners of the Sinking Fund and deal with 
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• bonded indebtedness of the state. These procedures are outdated. 
In rewriting Section 1, the committee is providing for the mechanics of 

issuinG bonds by the legislature. 

•
 
Section 12 provides that the superintendent of public works shall be ap


pointed by the Governor for one year. This could be repealed. This office
 
need not be in the Constitution.
 

Section 13 was enacted in 1965 to permit the lending of the credit of the 
state and political subdivisions for certain purposes. We feel this section 
can probably be repealed because we feel the authority is covered in other pro
visions we are proposing. 

There being no other business, the Commission adjourned until 10 a.m. on• February 18. 

Ann M. 

• 

• 

• 

• 

• 

• 

• 

Eriksson, Secretary Richard H. Carter, Chairman 
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MINUTES 

Ohio Constitutional Revision Commission 

February 18, 1972 

A meeting of the Ohio Constitutional Revision Commission was held on Friday,
 
February 18, 1972 at 10:00 a.m. in Room 11, House of Representatives, State House,
 
Columbus.
 

Chairman Richard H. Carter presided. 

The following members were present: Senators Ocasek and Taft; Representatives 
Fry, Norris and tihite; Messrs. Carson, Carter, Cunningham, Guggenhetm, Heminger, 
Mrs. Hessler, Messrs. Montgomery, Ostrum, Schroeder, Shocknessy, and Wilson. 

The Chairman welcomed Representative Norris as a new member of the Commission. 

Without objection, the minutes of the meeting of January 20 were approved as 
sub_itted in writing to the members. 

Senator Ocasek, chairman of the Commission's committee on administration, ap
pointed Messrs. ~lliite, Heminger, Montgomery and Ostrum as members of the committee 
and asked for a short meeting at the close of the Commission meeting. 

Mrs. Eriksson then ga~e a report on the current status of B.J.R. 44, presently 
being heard by the Bouse St4te Government Committee. 

She reported that, at the first hearing, Mr. Skipton reviewed all the Commis
sion recommendations and the greatest amount of committee discussion concerned 
itself mainly with Section. 4 of Article II on compatibility, and Section 31 of 
Article lIon legislative compensation. At the second hearing a number of amend
ments were received by the committee. At the third hearing it is the intention 
of the committee to act on both the amendments and the resolution. The third hear
ing will be February 28 at 8 p.m. 

The first proposed amendment deals with Section 4 (public officers) and seeks 
to restore the present language of the Constitution, 80 that it prohibits a person 
holding office under the United States or a lucrative office of this state, from 
having membership in the General Assembly. The amendment would retain the excep
tions that we retained in our proposal which was essentially for Army officers and 
notaries public and would eliminate the language in the present Constitution re~ 
garding township officers.and justices of the peace. The amendment does not change 
our repeal of Section 19 and inclusion of its provisions in Section 4. 

The second amendment dealt with Section 8 of Article II on the calling of 
special sessions by the p-residing officers of both houses, acting jointly. The 
seCond part of the ame~d~ent would permit the Itmiting of a special session to 
purposes stated in the proclamation. The Commission language did not l~it the 
purpose of the session. The purpose of the amendment is to permit the presiding 
officers to limit the session if they so desire. 

• 

• 

• 

• 

•
 

•
 

•
 

•
 

•
 
The third amendment would delete new language inserted by the Commission which 

would require the reproduction and distribution to members of all bills before 
voting on a bill. 
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The fourth amendment would prohibit an increase in legislator allowances as 
well as in his salary during term. 

The fifth proposed amendment would limit a legislator's allowance, if a per
 
diem allowance is enacted, to 90 days a ye&r.
 

The sixth amendment would delete all of the provisions for joint elect~on of
 
Governor and Lieutenant Governor.
 

The seventh~ould require, rather than permit each house to adopt its own 
rules of procedure. 

Since the hearing there have been two additional proposed amendments: (1) 
require rather than permit each House to determine its own rules and that each 
House would be bound by its own rules; (2) prohibit an increase in legislator 
allowances, prior to the first day of January after the next succeeding general 
election. It would not affect House members but might benefit Senate members in 
the middle of a four year term. 

A discussion followed. The Chairman asked if anyone had any comment on the 
first proposal, which would restore the concept that incompatibility of office
holding with membership in the General Assembly depended on whether the office 
was a "lucrativell one. It was noted at the committee meeting that, by eliminating 
the word IIlucrative," a member of a party central committee would be ineligible 
for General Assembly membership because, by virtue of court cases, he is viewed 
as a public officer. It was suggested that these persons could be viewed as ex
ceptions. 

Mr. Shocknessy asked if there were not a trend to consider everyone who was 
elected to any office a public officer. 

Mr. Norris wondered if a member of a zoning board might not be classified as 
a public officer, even though they receive no compensation. He understood that 
the Commission did not intend to ~ake any substantive change and that was why he 
p-roposed to reinsert "lucrative." 

Mr. Montgomery stated that "lucrative" meant to him a conflict of interest, 
even though a person were not paid for his services. 

Mr. Guggenheim suggested exempting party officers. 

Mr. Fry moved that the members of the CommiGsion present adopt a resolution 
urging the House State Government Committee to accept the Commission recommenda
tion with the exception of a clause excepting officers of political parties. 

Mr. Wilson seconded the motion. 
Without objection, the motion was adopted unanimously by those present. 

Next the Commission considered the purposes of limiting the call for a 
special session. 

Mr. Fry read the amendment--either the Governor or the presiding officers 
of the General Assembly, acting jointly, could convene the General Assembly in 
special session by a proclamation which may limit the purposes of the session. 

The Commission had no comment on this amendment. 
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The Commission next considered the amendment removing the requirement of 
reproducing of bills prior to a vote. 

Mr. Norris thought it did not belong in the Constitution. 
Mr. Fry disagreed. He said that often the members of the General Assembly 

are aeked to vote on some bill which has not been reproduced before coming to a 
vote. 

Senator Ocasek spoke also in favor of the Commission's recommendations, 
saying that he objected to voting on a measure which he has not had the chance 
to read and that a constitutional provision will protect against such an event. 

Senator Taft said the committee had spent considerable time on this. It 
wished to getaway from the three reading provision and still protect against 
hasty action. The requirement for reproduction does not contain a time limit, 
and should not be-a burden. 

Mr. Carter said that the question was should this provision be in the Con
stitution or can it be left to legislative rules. 

Senator Taft moved to reaffirm the Commission's position on this question. 
Mr. Schroeder seconded the motion. 
Without objection, the motion was unanimously adopted by those present. 
Mr. Norris abstained from voting. 

The next proposed amendment eliminated the team election of the Lilutenant 
Governor and the Governor. 

Mr. Norris felt the necessity for this recommendation has not yet been proven. 
Senator Taft said that the Lieutenant Governor is next in line for Governor 

and should receive training along these lines and that administrative talents 
should be utilized. If the Governor were unable to perform his duties. the state 

-would have someone totally untrained at the helm. 
Mr. Norris felt that the voters should be able to choose, even if they do 

choose men of opposing parties. 
Senator Ocase1; agreed with Senator Taft that the present system results in 

no training of the Lieutenant Governor for leadership. If the recommendation that 
the presiding officer of the senate be elected from the membership is passed and 
the Lieutenant Governor and Governor still run separately, the Lieutenant Governor 
wUI have no duties at all. . 

Mr. Shocknessy said that there is a very real danger of upheaval in state 
novernment 1f the two officers are of different parties and the Governor cannot 
perform his duties. 

Mr. Heminger moved that the Commission reaffirm its position on the question 
of tandem election of Governor and Lieutenant Governor. 

Mr. Ostrum seconded the motion. 
The motion was agreed to by those present. }~. Norris voted NO. 

Mr. Wilson moved that the Commission members present support the intent of 
the Celeste amendment that legislator allowances and salary might be increased 
after the first day of January after the next succeeding election in the even
numbered year thus permitting Senators to receive increases for the second half 
of a four-year term. 

Mr. Ostrum seconded the motion. 
The motion was adopted by a majority of those present. 
Mr. Montgomery voted NO. 
Mr. Fry abstained from voting. 
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•	 The last .amendment to be considered was to limit a legislator's per diem, if 
enacted, to 90 days.a year. 

Mr. Norris felt that this would tend to shorten sessions. 
Senator Taft did not agree. 

•
 
Mr. Cunningham moved to table this question.
 
Senator Taft moved that the members present express opposition to limitin~
 

a per diem to 90 days a year. 
Mr. Montgomery seconded the motion. 
Mr. Guggenheim supported the motion 
Senator Ocasek and Dr. Cunningham agreed with }~. Guggenheim, that such a 

limitation, even if desirable, should not be in the Constitution.

• Mr. Carson moved that the Commission reaffirm its position on the subject of 
this	 amendment. 

Senator Taft agreed to withdraw his motion. 
Mr. Cunningham seconded the Carson motion. 
The motion was adopted by a majority of those present. Mr. Norris voted NO. 

• Mr. Fry reported that H. B. 999 has been recommended by the State Government 
Committee and is now in House Rules Committee. 

Mr. Ostrum reported briefly on the work of the Local Government Committee 
They are dealing primarily with Section I of Article X. 

• Mr. Montgomery, speaking for Mr. Skipton of the Legislative-Executive Com
mittee, said that the committee was now beginning to consider Article III. 

• 
Mr. Carson reported on the work of the Taxation and Finance Committee. He 

presented an 9~~line for discussion. He pointed out that the present amount of 
the state debt, due to constitutional amendments is $500,750,000. He pointed out 
that there are five alternatives to the present debt limit of $750,000: Maintain 
the same debt limit; increase the dollar debt limit; omit any debt limit; create 
a flexible debt limit; and decrease the debt limit. 

• 
The committee feels that revenue bonds should not be included in the state 

debt limit. It has discussed whether there should be any limit on bond maturities. 
The committee favors voted bonds outside the deb~ limit by a simple referendum. 
It favors also allowing the state to borrow short term money in anticipation of 
taxes. The committee has not taken a final view on the question whether, if a 
flexible debt limit is proposed, legislative authorization of bonds should require 
more than a simple majority vote in both Houses. 

• 
The committee is presently considering whether a flexible debt limit, if pro

posed, should have a formula based on tax revenues, all revenues, total property 
tax duplicate valuation or other base. Another question is if a flexible debt 
limit is proposed should it impose an annual limit and an aggregate limit? If a 
flexible debt limit is proposed should the restriction relate to principal amount 
of bonds or debt service requirements? The committee is not in agreement on this 
point. In section 2 there is emergency debt authority. There is discussion as to 

• whether this section should ~e perpetuated. 
An important section i8 the present Constitution is one providing that the 

state shall never assume the debts of any political subdivision unless to repel 
invasion, suppress insurrection. This might be left unchanged, the provision 
strengthened, permit more flexibility, or repeal. There is some sentiment in the 
committee for repealing this prOVision. 
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Mrs. Hessler said that in the event of consolidation of some units of local 
government it might be very important for the state to have the power to assume • 
debt•• 

On motion of Senator Taft. 
March 17. 

Ann M. Eriksson, Secretary 

the meeting adjourned until 10:00 a.m. on 

• 
Richard H. Carter, Chairman 

•
 

•
 

•
 

• 

•
 

•
 

•
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MIN U T ~ S 

Ohio Constitutional Revision Commission 

March 17, 1972 

A meeting of the Ohio Constitutional Revision Commission was held on Friday,
 
March 17, 1972 at 10:00 a.m. in Room 11, House of Representatives, State House,
 
Columbus.
 

Chairman Richard ll. Carter presided. 

The following members were present: Senator Ocasek; Representative Mallory;
 
Messrs. Carson, Carter, Cunningham, Guggenheim, Heminger, ~~s. Hessler, MeSSI'S
 
Hovey and Mansfield; Mrs. Orfirer; Messrs. Ostrum, Skipton and Wilson.
 

Without objection, the minutes of the meeting of February 18 were approved
 
as submitted to the members in writing.
 

The Chairman read a letter from Representative Fry explaining his absence from 
the Commission meeting. 

He then read a letter from Oliver Schroeder, Jr. resigning from the Commission. 

The Chairman welcomed Mr. Mansfield as a new member of the Commission. 

~lr. Skipton reported that the Senate Judiciary Committee had heard and reported 
out H.J.R. No. 44, with amendments, and said that it was scheduled for a vote during 
the next week, in plenty of time, if passed by the Senate, to go on the ballot for 
May 2. 

The Chairman reported that he and Mrs. Eriksson were present at the House 
floor debate, which lasted three hours. The bill was managed by Mr. Fry, a member 
of the Commission. He described amendments offered and adopted. Lieutenant Gov
ernor Brown has expressed his approval of the tandem election of Governor and Lieu
tenant Governor but only if it was also effective in the primary, and a change was 
made on the House floor which partially reflected that. Another change prOVides 
that the removal of the Lieutenant Governor as the presiding officer of the Senate 
would not be effective until the next Governor took office, which means that Lieu
tenant Governor Brown would continue as presiding officer of the Senate for his 
term. The debate centered around two principal areas. An amendment to take the 
tandem election out of the bill was defeated decisively. Another amendment which 
engende~ed the most acrimonious debate would have said that the first legislative 
session should be limited to 60 days and the second one to 45 days. It was defeated 
as well, with some opponents of the amendment pointing out that although they we~e 

in sympathy with the objective, it was the wrong way to accomplish the objective. 
the resolution was passed almost exactly as it came from the Commission. 

Senator Ocasek said he had been very pessimistic about the speed with which 
enactments usually pass through the legislature, but would give great praise to 
Representative Fry for pushing this in the House, and is encouraged by the fact 
that the Rules Committee in the Senate has scheduled it for a floor vote next week. 

Mr. Heminger. chairman of the public information committee, reported on the 
plans of his committee. He stated that N~ncy Gertner has been named to the staff 
of the Commission and some of her duties will be to handle public information 
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activities. Members have made some appearances before public bodies. Mr. Carter
 
and Mr. Heminger appeared before the Ohio Newspaper Association in February where
 
many newspapers were represented. This week Mrs. Orfirer, John SkiptOD, M:t. Car

lon and Mr .. Heminger appeared 'before the Ohio Chamber of COlllD1erce.
 

A summary was developed detailing the recommendations to the General Assembly 
which has been mailed to a mailing list of 700, including newspapers, radio and 
TV editors, etc. Bulletins and/or news releases will be issued to the media as 
appropriate in the future. 

~~. Heminger announced that his committee, comprised of Senator ApplegatE,
 
Mr. Fry, Mrs. Hessler and f~. Ostrum would meet for lunch following this meettng
 
to discuss further plans. He stated that the highest priority will be given to
 
making the public aware of what's going to be on the ballot in May. He welcomed
 
suaestions.
 

Mr. Hovey asked if there would be a brochure to explain the issue on the
 
May 2 ballot. If so, who's going to do it and who's going to pay for it?
 

~~. Heminger said he could not answer that question.
 

~~. Mansfield suggested the possibility of inviting feature writers to come 
to Columbus 

Mrs. Orfirer suggested a press conference after the Resolution is adopted.
Mr. Heminger said this would tie in with a suggestion about _..inars around the 
Itate, or could be done in Columbus. 

Senator Ocasek, chairman of the committee on administration. reported on 
changes neceslary in the rules of the Commission. Four standing committees orig
inally were created. In January, that was revised to three standing committees, 
and the rules should be so amended. The committee on liaison with governmental 
and public groups should be deleted. The number of subject matter committees was 
a180 changed from four to three. 

The Chairman .aid this was not a substantive change in the rules, except 
for the committee organization. Otherwise, the committee is satisfied that the 
rules are adequate for the continued operation of the Commission. 

Senator Ocasek moved that the rules be adopted as revised. 
Mr. Ostrum seconded the motion. 
Without objection. the motion was unanimously adopted by those present. 

Mr. Skipton reported on the work of the legislative-executive committee. He 
said that when the Commission had finished with the recommendations of the Finance 
and Taxation Committee, his committee would be back with more recommendations 
dealing with the Executive Branch. 

Mr. Carter said that it is the May 1973 ballot that will probably carry some 
more recommendations. It was not thought wise to put changes on the November, 1972 
ballot along with the question of a constitutional convention. 

Mrs. Orfirer reported on the work of 'the Local Government Committee. She 
said it would be some time befo%e this committee had anything to present to the 
Commission. The committee is studying local government problems in depth~ They 
will take a pOlition on one item, lay it aside until other items have been consid
ered, then go back and consider the various items together before submitting them 
to the Commission. 
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~~. Mallory noted the appointment of the Governor's Task Force on Local Gov


• ernment and asked if there could not be cooperation between this Task Force and
 
the Commission's committee. Four members of the Commission .serve on the Task
 
Force--Mr. Mallory, Senator Gillmor, Mrs. Orfirer and Mr. Wilson.
 

•
 
~~. Carter touched upon the advantages of the commission approach to consti 


tutional revision. He stated that he had the good fortune to come across the
 
Debates of the Constitutional Convention of 1912, and found them very interesting.
 

•
 

The Convention met for about eight months in 1912, three days a week. It was a
 
very important subject and received great publicity. The President of the United
 
States, President Taft, came to speak before the convention, as did Theodore
 
Roosevelt. It was front page news for about eight months. The convention became
 
preoccupied with the matters of the moment, and was really a legislative session,
 
rather than a constitutional convention. The two burning issues that took at
 
least 50% of the convention's time, one the question of indebtedness for building 
what they called "inter county wagon roads." The other was whether or not the 
state should have liquor controls. Mr. Carter expressed his conviction that the 
commission method has many, many advantages. 

• Mr. Carson then spoke 06. the work of the Finance and Taxation Committee.
 

•
 

The committee had hoped to submit definite recommendations on the debt question
 
today but, although the committee is totally together on what they want to do,
 
but they have had some last minute expert suggestions which have suggested things
 
they should perhaps consider in order to protect the debt authority of the state.
 
Bonding authority is a very difficult, technical business. Secondly, this com

mittee was for several months committed in principle to presenting to this Commis


•
 

sion a recommendation for a flexible debt limit based upon some formula for
 
adoption in the Constitution. We have had some problems in devising the formula,
 
but the formula in order to be tight and workable has to be specifically defined.
 
If you based it on revenues, you must be sure to define what revenues you are
 
talking about. At our meeting last night, although we thought we had this worked
 
out with proper figures, in examining it, we found that we hadn't anticipated all 
the questions that we had. So I suggested to the committee last night that, 
rather tnan come to you today with a package, an Article VIII, that wasn't sewn up 
as tightly as we wished, we would delay this to the next meeting, at which time 
we feel that we should be ready with definitive language and, more important, data 

•
 to support the recommendation.
 

• 

• 
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Mr. Carson explained two charts dealing with background information, and 
gave the following historical SUlIID8ry: Before the Constitution of 1851 there 
was no provision in the Constitution which restricted the power of the state to 
contract debt. During the l830s and l840s, when the canals were being built, 
the state did become indebted and had some financial entanglements, as did local 
governments. When the convention met in 1850-1851, the delegates felt that some 
ltmitation on the part of the state to contract debt and iSlue bonds was desirable, 
and they proposed the present ltmit of $750,000. 1 think it is interesting to 
note that the revenues of the state of Ohio the year before that convention met 
were $2,500,000 '0 that $750,000 represented about 307. of the general revenues 
of the .tate of Ohio. During the period between 1851 and 1912 we have not re
s.arched the question of whether any bond issues were placed on the ballot, but 
in 1912 ~r~l.as an issue on the ballot to increase the debt l~it or to add 
another debt authority of $50,000,000 in the 1912 amendments, for the purposes 
of building inter-county wagon roads. This is a forerunner of our hi8hway bonds, 
I guels. It'l interesting that that amendment failed by a very close vote~ Then 
during the period of 1912 to 1921 the World War I Compensation Bonus bond'i.sue 
wa. pasled by the voters. In 1931 another bond issue was proposed, $7,500,000 
for welfare institutions. This was voted down. So in 1912 to 1953 two bond issue. 
were propoled. One passed and one failed. Beginning in 1953, a succel.ion of 
bond issues were prop08ed to the voters and this chart which is headed "SUlS8TY of 
General Obligation Bond IS8ues" gives some pertinent facts about these bond issues. 
They were all paesed. '!'here were seven 9' them andh~~ aggregate amount author~ 
ized was $2,500,000,000. During this 17 or 18 years we/gone to the voters leven 
ttmes with Ipecific debt authorizations and they have authorized that amount of 
money. I will go over the chart. The Ohio Bond COIIIIlission ptoposal was defeated 0> 

However, this was not for any specific tmprovements. In addition, footnote 3 
explain. something that I think many Ohio people are not aware of, and that is 
that the 1968 bond issue created a permanent $500,000,000 highway bonding author
ity. It goes on until the voters repeal or change the amendment. These filPr•• 
are taken from the semi-annual reports of the Sinking Fund COIDiaaloners. 

He then explained the second chart, which detailed Obio'. debt position in 
relation to the other 49 states. 

Mr. Hovey 8poke on debt and de~t lUnitations, discussed briefly the options 
that the Finance and Taxation Committee had before it, and the kinds of alterna
tives which the Commission will have when the committee presents its report. The 
first broad question on debt is whether or not to have a limitation. It is an 
alternative to say, as a constitution writer, that the legislature in its wisdom 
ought to authorize the issuance of debt to any degree that it may de.. appropri4te 
under the circumstances. At the moment, the Ohio Constitution does not work that 
way. It presumes that there will be some type of limit. At least most of the· 
members of the committee are presuming that there will be some type of limit. You 
have several questions, one of which is the type of limit that will be proposed. 
The second is the types of issues to which that IUnit will apply. Dealing with 
the latter point first, the primary question is revenue bonds, as distinguished, 
from full faith and credit obligations. the Ohio Constitution makes it possible 
for the state to issue debt instruments, which do not involve the full faith and 
credit of the state, or from the standpoint of a bondholder which do not involve 
the legal c4pability to have the state go to revenue sources beyond those speci
fied in the instrument itself. The state has been a user of the reveque bonding ~ 
device in a variety of fields. Largely, I think that outside observers would say 
to avoid the neces8ity of haVing til vote of the people ''1hich is req1Jired for selleral 
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oblisation bonds. Accordingly, the state now issues revenue bonds in such areas 
a:: :::..~~'-~CL1& I:~l'" ~Ob\:. of. llt!W nigner eaucation facilities and financing the cost 
of the construction of mental hygiene facilities. In addition, the state has some 
special authorities, the Underground Parking Authority and the Turnpike Commission 
being two prime examples, that have been constituted for the purpose of issuing 
revenue bonds. The capability to use revenue bonds is largely limited by the 
ingenuity of bond counsel. For example, we are using revenue bonds 8S a device 
to build the new state office building. The revenue bonds do avoid the consti 
tutional debt limitations as they are currently defined in Ohio and in most other 
states. The revenue bond device, as a practical matter, is frequently used as a 
method of issuing bonds and then ignored as a method of providing debt service. 
For example, the higher education facilities bonds issued by the state of Ohio 
by the public facilities commission are designed to be serviced by the fees which 
students pay for the use of our universities, and that is the underlying security 
on which the bondholder depends. As a practical matter, it is customary in Ohio 
for the General Assembly to appropriate funds that are directly used for debt 
service on those bonds. The revenue bonds, because they do not have the security 
associated with the full faith and credit of the state of Ohio, tend to sell at 
a somewhat higher interest rate than the general obligation bonds. 

So your first question is, for one reason or another, do you want revenue
 
bonds to be included within the scope of any kind of a debt limitation? Many
 
of us seem to be leaning toward the opinion that we do not, for a variety of
 
reasons. One, in writing a constitution one faces a serious situation that may
 
take place in the future of unknown magnitude. An example of that is the fact
 
that the General Assembly has now under consideration another revenue bond pro

posal that is related to the intervention of the state in the field of housing,
 
a field in which the state has not heretofore been involved. The kinds of money
 
that are involved in such things as a major housing program are substantial in
 
relation to any limitation one might write, and a strong argument can be made
 
that it may well be appropriate to finance such activities of the state by some
 
device other than pledging the full faith and credit of the state.
 

Let's assume, for the purposes of discussion, that a limit does not apply 
to revenue bonds and deals only with the bonds on which the full faith and credit 
of the state is pledged. The question then becomes: how is that limit to be 
phrased? The obvious and, in our opinion, wrong thing to do is to do what was 
done in the current Constitution which is to definc~~ maximum amount of debt 
in absolute dollar terms. The debt shall not exceed X million dollars. The 
major difficulty with that kind of limit is that, whatever may be correct in 
1972, is unlikely to be correct in 1982, as a result of infla~ion, if no other 
reason. It is th~ general feeling that you need some type of a limit ~~hich in 
some way related to the capability of the state to service the debt and the 
question becomes how do you express that capability? One could, I suppose, think 
of the issuance of debt by the state much as one views a private relationship 
between a mortgagor and the mortgagee. Under those circumstances, attention is 
directed, as you all know, to the market value underlying property which may be 
used as security for the debt, and using that concept one would explore such 
things as what is the total value of the state of Ohio if we would sell it? Now 
there are several problems with that, one is that it is extremely difficult to 
appraise, in part because the state ownS such things as property, it has sub
stantial assets which could be characterized as good will in a private sense, 
something else in a public sense, such as Dick Guggenheim's liquor stores. The 
value of having a monopoly in the liquor field could be capitalized at a sizeable 
sum. If you think about it, those who buy the ful1~faith and credit bonds of the 
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.state of Ohio are not contemplating selling our mental hospitals or liquidating 
the supply of liquor. 

The underlying security is built around the revenues of the state of Ohio,
 
the capabilitf of the state of Ohio to coerce its citizens to provide money for
 
the state's coffers. That would suggest that the base to which the capability to
 
handle debt would be related would have something to do with the revenues in Ohio.
 
Now that's not a bad measure either because as inflation takes place and as gov

ernmental responsibilities grow so too do revenues grow. So too, one suspects,
 
does the need to issue debt for a variety of state purposes. So there is general
 
agreement on the coamittee that we want to measure something that reflects the
 
revenues or expenditures of the state of Ohio, the level of state activity, and
 
as that level increases, it is appropriate for debt to increase, both as a sub

stantive matter because, if you will, more is going on and there are more capital
 
demands, and 8lso as an ability-to-pay matter because if debt remains a constant
 
fraction of the total income of the state, the debt is not any more oppressive,
 
if you' ,·,ill, at one period of time than another so you have a limitation that is
 
very real and at the same time 8 limitation which can grow 8S the activities of
 
the state grow or which can decrease as the activities of the state decrease.
 
There has been a technical question as to how one defines this base. whether it
 
i. defined as all of the income of the state from all sources, or only certain 
types of income. All of the income of the state from all sources would include 
what is traditionally referred to as general revenue plus federal funds and funds 
developed as a result of fees, donations, and other activities. Alternatively, 
one could take any type of a narrower revenue definition such as the state's char
acterization of its general revenue fund. From the standpoint of the bondholder,. 
from the standpoint of the logic of the provision relating to the ability to pay, 
it would appear that one of the best indicators of ability to pay is the amount 
of revenue that can be appropriated by the General Assembly for the purposes of 
servicing debt. That is, in making payments of principal and interest. Although 
we don't have formal recommendations, there was considerable interest in that 
kind of concept in the committee. 

Well, that defines your base--that somehow the limitation ought to be some 
percentage of this underlying base of revenue. There are a few technical questions 
which we won't go into such as whether you define as a prior year, or the average 
of several prior years or ~matever. The resolution of the questions are a prae
tical matter and doesn't make that much difference--the key point being tying it 
to 80me kind of a base that changes with activities. 

There are two concepts that apply to what it is that is being limited--. 
formula that says something may be a percentage of the base. One alternative is 
to ltmit the total principal outstanding; thus, for example, the total principal 
outstanding is 80% of the annual Tevenues thus defined. You would have a limita
tion of one or two billion dollars principal outstanding at anyone time. Under 
those circumstances, additional bonding authorization the legislature can act on 
at its will would take place in the form of either an increase in the base or re
payment of principal from previously issued debt. That certainly i, one way to 
measure how much you are in debt by taking your total debt and comparing it to 
your total income, and that's a reasonable way for us as indiViduals, to measure 
our debt--the classic case being that you shouldn't have a mortgage on your house 
that is more than X times your annual income. There is an alternative route wh~ch 
i, to view it from the standpoint not of the principal outstanding, but rather ~ 
view debt as the imposition that it makes bY" withdrawals from current income of 
whoever it 18 that is in debt, and this corresponds to the common sense notion of 
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IINo , darling, we can't buy that car because the monthly payments are $100 and we 
can only afford an additional $80 a month," which relates debt service payment of 
principal and interest as income at the point of time at ~1hich the debt service 
requirements occur. Now such a concept could be expressed by saying that the total 
of principal and interest payments authorized by the General Assembly in anyone 
year could not exceed X per cent of the base as we have previously defined it. 

Those are essentially the broad issues that are under consideration by your
 
finance and taxation committee.
 

I should point out that there are a separate set of issues of a nontechnical 
nature that relate to the creation of casual debt. My discussion thus far has 
dealt with the kind of debt that one would authorize for the purpose of making 
capital improvements or taking action such as the acquisition of land where the 
useful value of the asset acquired extends approximately as long as the debt one is 
contemplating. If one builds a mental hospital which is expected to survive 25 
years or a highway that ~lill be useful for a comparable period it does not, to 
most people in business or government, appear unreasonable to apportion the costs 
of that activity over the time during which the activity would be valuable. Casual 
debt is a much different proposition. The occasion for casual debt arises where, 
on a temporary basis, the revenues of the enterprise or the government concerned 
are insufficient to meet the payments that enterprise must make at a fixed point 
in time. For example, in a private business it is not uncommon to attempt to end 
the year in balance, in terms of haVing short term capital available. Under such 
circumstances occasion may arise where the treasurer, in order to meet the payroll 
of that corporation for a given pay period, must walk over to the local bank and 
say "Fellows, I need $10,000,000 for a month." In normal business practice the 
bank says "fine" and gives them the $10,000,000 with little subsequent discussion, 
which is in due course repaid. By virtue of its current Constitution, the state of 
Ohio cannot operate in this fashion except to the extent of $750,000 which is 
basically one hour's operation and isn't worth the trouble to borrow. As a result 
of that, the fiscal managers of the state must be sensitive to two, rather than 
one, issues. They must be sensitive, as they should be, to the question of whether 
in any fiscal period the total expenditures will exceed total revenues. I think 
we would all agree that basically we want to run a state in a balanced condition 
but they must also be sensitive to a quite different question--the question of 
whether or not there is cash in the till. It's more than theoretically possible 
for the expenditures of the state to balance the revenues of the state within any 
fiscal year, but at the same time for action to be required either in term of 
short term bonds under the current Constitution. Or some relatively severe other 
steps to aVoid running out of cash. This, in substance; ~~as the position in which 
the state was going to find itself in February of this year on the assumption that 
there had been no new taxes enacted by the General Assembly. We came into that 
year with approximately $150,000,000 in cash or near cash in the treasury. We ex
pected to come out of that year with, as I recall, on the order of $100,000,000 
in cash ~eflecting a draw down of the cash balance of the state. The difficulty 
was that you couldn't meet bills in February because of the cycle of state revenues. 
This is inevitable whatever tax structure is adopted. As in private business 
there are seasonal cycles. As a result the state draws down its cash during one 
period and replenishes cash during the spring. The committee has had under con
sideration as a separate question from long term debt making it possible for the 
state to borrow money to handle cash deficits in a fiscal year so that the &ash 
would have to be repaid within that fiscal year. That in essence would provide 
temporary borroWing authority and would make it possible for the state to function 
more like 3 private business in the management of day to day cash transactions of 
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state government. And thereby to some extent to save the taxpayers money, but 
more to avoid the extremely trickJ problem of shutting off and starting again in 
order to manage cash balances. The classic case of this is what do you do with • 
billa? ~~ny of the vendors to the state allow discounts of 2 and T4 for prompt 
payment of bills. The logical first step that you take when ypu are managing 
in short cash periods is to delay the payments of bills to vendors as distinct 
from holding up the payroll, and when you do that you do lose the discounts. 
There's no particular advantage in doing that because the cost of borrowing for 
say one month to get over low cash situations is substantially less than 2 or 3%. • 

This covers the kind of things that the committee has under consideration 
relative to both the question of short term debt if you will the tax anticipation 
note problem and the broader question of long term debt. I think it's fair to say 
that there are a variety of advantages in terms of good management and good con
stitution writing from having something other than a situation in which one goes • 
to the people with each and every decision to create debt. The first problem with 
the current system to which we mayor may not be sensitive is that it literally 
litters a constitution with pieces of legislation--2i, 2h, etc. 

The second problem is that it may create artificial pressures in the rela
tiODShip between debt financing and current financing and revenue bonds because • 
each one of those may be easier or harder a~ the time politically even though 
economically one of them miBht commend themselves. The notion is that these 
would somehow be related. At the same time, I think all of us are sensitive to 
the need to assure the voters and to assure ourselves that a situation is not 
created whereby, through irresponsibility, a chief executive in a state and a •legislature can in effect conspire to put the burden of all their activities on 
future generations, and that can be controlled in two ways: including l~itations 
that would prevent rapid expansion of debt during the transition period and limi
tations on the utilization of the funds that are made available from debt 80 they 
are utilized for capital assets as distinct from a way to bailout current deficits 
in spending. • 

• 

• 

• 
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Dr. Cunningham: How will you define debt? 
Mr. Hovey answered that some of the definitions are fairly'widely accepted. Your 
definition of total outstanding principal is an easy one to deal with. Your def
inition of debt service combined with the treasurer's certification is also widely 
understood in common usage as merely the aggregate of principal payments that are 
due to be paid under existing bond instruments--the aggregate of interest payments 
that are scheduled to be paid. It's a little trickier in two areas but nothing 
that I think is in any \'1ay insurmountable. One of those areas is the definit.4.on 
of what debt may be used for and one ends up with words that imply capital assets 
without going through a lengthy definition of capital assets as meaning something 
that have value over time, as distinct from an operating expenditure. I know that 
there are a number of judicial definitions associated with language involving 
capital assets. The potential for new language is, in my opinion, primarily con
fined to the definition of a base. You would have language something like "revenues 
that would be available for appropriation by the General Assembly for debt service." 
Now that combined with a treasurer's certification requirement I think creates a 
situation where there is certainty, if you will, among the technicians that are 
involved in this kind of area and at the same time much more important certainty 
accorded to the bondholder, because the certification of the Treasurer uould be 
conclusive of the obligation of the state to pay the bonds. The clearer we get 
on concepts, the shorter our papers become. 

~~. Carson noted that one additional reason why this is not a simple task 
is that, in order for a debt authority such as this to be of any use to the state 
of Ohio, the bondholders must be satisfied that it's a clean perfectly technical 
document that will give them full faith and credit of the state of Ohio on the 
bonds they buy, 

Senator Ocasek commented on the depth of the committee study, and the prob
lems involved in making the various necessary determinations. 

Nr. Skipton noted tllat the chart headed "General Revenues and Debt" indicates 
that full faith and credit debt of the state of Ohio is equivalent to .6% of rev
enue. He asked whether the committee had discussed lrlhat percentage should be 
used? }~. Carson said that the committee has discussed this but not yet reached 
a conclusion. 

Mr. Skipton stated that he felt that, whatever limit was fixed, it would 
only be a matter of time until complete utilization of all of the debt capacity 
of the state was reached. The chances of its ever being reduced to create any 
leeway, from a purely political point of view, he considered almost nil. Addi
tional authority would then, again, have to be sought from the people. tiliat pro
tections are there to always be sure there will be some leeway? If you don't have 
some limits on the total outstanding or some means that forces the constant crea
tion of new leeway in here, he believes, it's just a matter of a few short years 
until you're back where you are right now. 

}~. Carson stated that the committee has spent a lot of time on this aspect, 
but in a flexible debt limit we would contemplate there are two factors which give 
flexibility for future legislators. The first is that as debt is paid off you 
have new debt authority being restored. As you make annual payments on debt you 
are restoring unexpended debt authority back to the limit that the next legislature 
can use. Secondly, if revenues increase, it would be granting additional debt 
authority to the legislature. We will have figures for you when we present this 
recommendation. We have debt now going to 1995 but each year a portion of that 
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debt ia batna paid off, and under these formulae J9U are restoring back into
 
the debt limit.
 

Mr. Skipton - but really all that amounts to is that you're saying to lome
 
legidature that the limits of your authority is what some previous legislature
 
decided to be the amount of revenues used for debt service. If 80me state legis

lature says we're going to hold this to $50,000,000 a year that would mean that
 
$50,000,000 would be the most debt that any other legislature could create in any
 
one year.
 

Mr. Hovey stated that there is an additional safeguard that limits the flexi

bility of the legislature beyond the one that Mr. Carson is talking about, and that
 
is a requirement that works on a presumption that, unfortunately, is probably cor

rect, that most practicing politicians of the legislative or executive branch have
 
a great desire to reap the benefits of public spending within their current~
 

and to reap the vicissitudes of public spending in the term of their successors.
 
Thi' creates a certain amount of desire that for example the cost of capital con

struction would be transferred as far back in time as one could possibly transfer
 
it. The way one avoids that is that the required instruments issued in the form
 
of debt either have a fixed term of maturity or in an easier fashion a fixed per

centage of the principal payoff each year. Let's say you take 5"X.~ Under those
 
circumstances using as a base 100 if a legislature had used up all of the debt
 
authority which we'll stipulate to be 100 with a mandatory 5% principal payment
 
and 5% grouth in the subsequent year the legislature would have available to it
 
the money that had been repaid; in other words 95 and it lfould go back up to 100,
 
plU8 the 5% resulting from the increase in base. These are pretty good numbers
 
for the purpose of talking about flexibility. Under those circumstances, the
 
legislature would have available the difference between 105 or 95 and 10, or a
 
10% increase in outstanding debt or debt service depending on how it is phrased,
 
and a comparable 10% increase in the second year. Half would result from tbe re

payment requirement and half would result from the change in the base.
 

~~. Skipton said this is exactly the point he was making. These overall 
lUDits don't mean much. llith these kinds of limitations, the only thing that is 
going to be meaningful is the 5% or 10% in anyone bienniull: This can turn out 
to be just a8 serious a ltmitation as we have right now. Suppose you've got to 
convent this to dollars would it be $100,000,000, $50,000,000 or what? Most 
of these issues that we have adopted in the past have been for amounts up to 
$500,000,000. Very few of them are under $200,000,000. They are all fairly sub
stantial amounts. I think we're talking about putting Itmit. on the Gen~ral As
sembly to create debt at anyone time that is probably less than any one of these 
emounta that we have approved in the past. 

Mr. Carter - does this lead you to an observation of the way in which you would 
like to lee this thing done? 

Mr. Skipton - I believe it is a mistake to believe that we have accompl~shed 
anything by talking about these outer limits. I really believe that the.e provisions 
that would have to do with length of term of debt, things like that are going to be 
a lot more important than the overall IUDits that we have been discussing. 

Mr. Hovey noted that, under some circumstances, the legislature might find it 
very reasonable and really economical to do something like this •. Use the legislative 
debt authority for the purpose of, say, converting the financing of the new state 
office building from revenue bonds to general obligation bonds at a 8ub.tant1ally 
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lower rate ond attend8n~ savings. At the same time go to the people not with a

• constitutional amendment but with a referendum with the full $500,000,000 in a 
pollution control project. Because of going to the people, you would have capa~ 

bility to do some very intelligent things within the limit. You're right. Once 
you establish a l~it you create a situation where from t~e to t~ you have to 
go to the people with a large departure in state policy and that's not all bad. 

• The question of meeting dates was discussed. Thursdays and Fridays still 
seemed to be the preference of a majority of the members. 

~~s. Orfirer inquired about the preferences of the legislators. They would 
be in recess for the month of April. 

• 
Copies of the summary of legislative recommendations were distributed. 

Mr. Ostrum asked that up to date vitas be sent to the members. 

The Commission moved to adjourn until 10 a.m. on April 21. 

• Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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MINUTES 

Ohio Constitutional Revision Commission 

April 21, 1972 

A meeting of the Ohio Constitutional Revision Commission was held on Friday,
 
April 21, 1972 at 10:00 a.m. in Room 11, Rouse of Representatives, State House,
 
Columbus.
 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate and Ocasek; Representa
tives Fry and Norris; Messrs. Bartunek, Carson, Carter, Cunningham, Guggenheim, 
Heminler, Mrs. Hessler, Messrs. Mansfield, }IDntgomery, Mrs. Orfirer, and Mr. OStrum. 

. ,.
 
,
 '. 

With one correction on page 5 the minutes of the meeting of March 17 were ap
proved as submitted in writing to the members. In line six of the second paragraph 
the word "no,.," should be substituted for "not." 

The Commission then proceeded to a discussion of Issue lA on the May ballot 
(H. J. R. 44). The Chairman said that a questionnaire sent out to Commission mem
bers had produced 21 affirmative replies in favor of endorsing Issue lA, by the 
Commission. 

Mr. Heminger reported on the work of the public information committee and the 
press conference that was held on April 12 to publicize the issue, at which Mr. 
Carter and Mr. Skipton made themselves available to answer press questions. 

Senator Ocasek reported that he had spent some hours with the publisher of 
the Akron Beacon Journal. He said that the paper was editorializing against the 
issue because of the inclusion of many different amendments in one package and 
because the amendment left the matter of joint nomination of the governor and 
lieutenant governor up to the legislature. 

Mr. Mansfield said he heard a good deal of comment about having to vote for 
the entire package. People might 'like to vote against one part and for the rest, 
but this is not possible. 

Mrs. Orfirer said she bad met one person who thought each legislator would be 
able to set his own allowance for necessary expenses. 

The Chairman said that the editorials he had seen had been favorable. The 
Plain Dealer, and the Cleveland Press. 

The Director said that the Columbus Dispatch had editorialized .gainst it but 
the Dayton and Cincinnati papers had been for it. 

Senator Applegate said the Thompson chain of papers had not made any statement 
one way or the other yet. He said that he had sent out 50 releases in his district. 

The Director reported that the Commission had issued a press release. 

Mr. Carter noted that it is the role of the Commission to issue information, 
but members can personally take a stand. Care must be taken by the Commission not 
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• 
to do anything in violation of the election laws. 

Mr. Ostrum reported that the Citizens League in Cleveland had endorsed Issue 
lA~ 

• 
The Chairman called attention to the request for injunction on the basis of 

multi-amendments in one package. 

• 

The Director reported that the suit is a mandamus action to prevent the 'issue 
from being on the ballot. A similar suit has been filed to keep the Lottery, Issue 
1 off the ballot. The main claim in the suit is that there are several issues in 
one amendment. This was considered by the Legislative-Executive Committee in some 
detail. The Commission staff and the committee still feels that they can success
fully show why this was done and that they do meet the requirement of the Supreme 
Court, that they must be related to a general purpose or subject. There is no re
quirement in the Constitution that each subject be separately voted upon. In 1967 
a suit was brought challenging the Ohio Bond Commission, charging that it was not 
one amendment. The Supreme Court upheld the Bond Commission as one amendment, and 

• we feel that l~e do not have more separate issues in lA than were in that amendment. 
There are several other claims in the suit having to do with the form of the ballot 
and the form of publication. 

Mr. Shocknessy said that a mandamus action usually required a public official 
to do that which he was required to do by law--to do an affirmative act. 

• Senator Ocasek said he wished that this amendment were not LA, but numbered 2, 
because he feels that the lottery issue, Issue I, may have an adverse effect on LA. 

Mr. Fry reported that one Springfield paper endorsed the issue and one did not. 

• The Chairman spoke of the conference that was held by the Executive-Legislative 
Committee with the Governor, noting that the Governor touched on more issues than 
are covered by that committee. 

• 
Dr. Cunningham summarized the meeting saying that the Governor did go far 

afield from concerns of the committee. He spoke on the administrative code. He 
repeated that he would like to see the tandem election of the governor and lieu
tenant governor. 

• 

Mr. Mansfield, who also attended, reported that the governor would like to 
see more flexibility in the executive department and that he felt that officials 
presently elected should be appointive, in addition to appointing the Superintendent 
of Public Instruction and the Director of Public Works. He would lil:e to have the 
power to reorganize by executive order, subject to veto by the legislature. He 
mentioned the debt limitation. He said that the only way to combine local govern
ments was to do it at the state level, through constitutional revision or by acts 
of the legislature. He stressed that the Revision Commission's proposals should 

•
 
be kept as general as possible.
 

Mr. Shocknessy, also present at the conference, said that the Governor testi 
fied to the validity of this Commission's mission. 

• 
Mr. Norris said that the Governor's talk indicated that he believed in executive 

supremacy. 
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The Chairman reported that the staff and Senator Taft are looking at addi

tional subjects. when. ~ present subjects under study are finished.
 

Mr•• Orfirer reported on the work of the local government committee. She 
introduced Mr. Eugene Kramer as consultant for the committee. She mentioned the 
firlt meeting of the Governor's commission on local government and spoke of over
lapping interests with those of our local government committee. She reported that 
at the committee mee ting on April 20 they were beginning to see the way through 
80me of the problems. They had discussed units of government larger than the county, 
some kind of regional unit and what constitutional changes would be needed to bring 
about the structure of a larger unit. 

Mr. Carson then reported on the work of the Finance and Taxation Committee. 
Mrs. Orfirer took over the Chair to enable the Chairman to participate in :the dis
cussion. 

Hr. Carson explained the content of material distributed to the Commission 
at the last meeting: a chart was distributed showing the status of all general 
obligation bonds in the state of Ohio; and a chart which gives statistics on bonded 
debt of Ohio and other states. At the time t~,e $750,000 debt limitation was placed 
in the Constitution in 1851, it represented one-third of the revenues of the state 
of Ohio. From that time until 1912 there were no amendments made to this .ection. 
In 1912 a proposal was submitted to the voters to permit a $50 million bond issue 
for the building of inter-county wagon roads in Ohio. It was narrowly defeated. 
In 1921 a World War I bonus wal authorized. In 1931 a $7,SOO,000 bond issue for 
welfare was defeated. Since that time several bond issues have passed, totaling 
about $2,500,000,000. 

The committee has always been agreed that some change has to be made in the 
$750,000 l~lt. If a debt limit at all is imposed, it should be flexible, which 
would be tied to the revenues of the state. 

He explained the data submitted to the Commission today: a draft of a new 
Article VIII and the comments of the committee on the changes; a chart on annual 
debt service requirements of state general obligation debt; a schedule of debt 
outstanding on the first day of each fiscal year; a chart giving the projected 
revenues for 20 fiscal years; a staff memorandum on the insurance provisions of 
Section 6 of Article VIII. The committee is recommending that 2b up to 21 would 
be repealed, and all bonds issued under those sections are preserved with a special 
provision written into a schedule. The committee is recommending that the first 
portion of 2i be repealed which would come under the general debt limit that they 
are suggesting, but the balance of 2i be retained in the Constitution. This is the 
special revenue bond language. 

Section 3 of present Article VIII would be repealed. Section 4 is recommended 
for repeal. Section 5 prohibiting the state from assuming local debt would be kept 
in the Constitution. Section 6, a prohibition for a municipality not to own stocks, 
etc. would be retained as new Section 4 but would permit municipalities to enter 
lome of these transactions if the legislature deems it desirable to allow them to 
do so. The part about insurance companies would be repealed. Sections 7, 8, 9, 10 
and 11 deal with the sinking fund commissioners and can be repealed. Section 12 
(board of public works) would be repealed. Section 13, a program for economic de
velopment, we recommend for retaining. We would also repeal one section of Article 
XII, Section 6, which prohibits contracting debt for internal improvements, as an 
undue restriction over future generations. 
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4. 

Mr. Carson then read the draft proposed for Article VIII, explaining the
 
thinking behind this plan. He stressed that the proposal was drafted by the staff
 
and the committee, not by outsiders to the Commission.
 

The state of Ohio may by law, (meaning the legislature has to approve any debt. 
It cannot be contracted by the administration Hithout legislative authorization.) 
passed by the concurrence of 3/5 of the members elected to each house of the Gen
ernl Assembly, (~]hich is the same percentage required to place a constitutional 
amendment before the voters,) contract debt for the following purposes: cavital 
improvements, capital acquisitions, land, and interests in the foregoing, and for 
refunding for such purposes. This debt limit would authorize the legislature to 
authorize the incurrence for capital improvements and for refunding capital improve
ment debt, which could enable debt at 6% to be paid and refunded at 4%. 

Mr. Mansfield inquired if land were not a capital improvement. 

Mr. Carson said that the committee was not sure if land were to be construed 
as a capital improvement. Our thinking was this--if the state should want to buy 
a bUilding that is already constructed and use it for an office building, is that 
a capital improvement? 

Mr. Shocknessy asked whether, under this language, the state could issue debt 
to take over an obligation of revenue bonds. ~~. Carson replied that the state 
could do this if the revenue bonds were issued, he thought, for capital improvements. 

Mr. Shocknessy said that the revenue bonds have already been issued and the 
state chooses to take over the capital improvements and payoff the outstanding 
revenue bonds. 

It was pointed out that if the state were acqu~r~ng the improvements, it was 
making a capital acquiSition and it would follow then that the state could pay what
ever it had to pay to acquire it and issue debt for that purpose. Mr. Shocknessy 
noted that he was familiar with the Turnpike, which is already owned by the state. 

Mr. Carson pointed ou1: that "land" may be redundant but we ,",anted to make sure 
that we would have this authority. Originally the committee q~scussed capital 
acquisitions including land, in order to make sure that land was included. Enough 
p~ople raised the question as to whether the state could buy land that it was 
thought better to put the word in. 

Mr. Carson continued his explanation. The next sentence is lldebt for such 
purposes (capital acquisitions) shall not be contracted if in any fiscal year the 
amount required for principal and interest payment on such debt and all outstanding 
debt previously contracted would exceed 6% of the average of the annual revenues 
of the state subject to appropriation by the General Assembly excluding borrowed 
moneys, moneys received from the federal government, and moneys required to be 
returned by Section 9 of Article XII of the Constitution received by the state dur- • 
ing the then two preceding fiscal years." This imposes what we call a debt service 
formula for a debt limit. The theory of the committee was that if you want a 
flexible limit the:r:c are really two ways you can go. You can apply a limit based 
upon the principal amount permitted of obligations to be outstanding. In other 
words, you can say in any year you can issue debt only if the total debt would not 
exceed per cent of the revenues. Here, you are directing yourself to how 
many capital dollars should be owed by the state of Ohio for capital improvements. 
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The other theory, the one the committee elected to take, was one,mich would devise 
a formula based upon debt service. in other words, what percentage of ::he revenues 
of the state should be devoted to paying the state debt? for principal and tntere.~1 

r,eiit, under this i:iieo:cy shouldi;,e iiased all the aoility of the a.tute to pay, r~tiler '.than capital .dollar3. So this is a debt service lUDit and it provides that the 
legislature may not create any debt if the maximum debt service required to be paid
 
in any Hscal year throughout the term of any outstanding bonds exceeds the perc.ent ... ·
 
age. Take the highest debt service year between now and 1996 and apply this ratio
 
and you are permitted to issue debt only between the difference of the highest
 
debt service year and what your ratio develops. The ratio is based upon 6t of the
 • 
average revenues for the two preceding fiscal years, with some exceptions. We ha"le 

, ,based it .on two years because if there should be a substantial decline in tax rev

enues, a two-year average will reflect that much more quickly in lmfering the .debt
 
service amount than it would be if you had a five year average. The two year aver
 /' " 

age w11l reflect more quickly the most recent revenue changes. The revenue base is
 
not the total revenues of the state. First of all, we have taken all revenue. sub

ject to appropriation. '!bere are some things that the legislature does DOt appro-.
 
priate. such as workmen's compensation funds.
 

Mr. Carson was asked about highway receipts and replied that tho.~e 1ftcluded
 
because they are appropriateable by the legislature. Welfare moneys are in ~here.
 
but we're going to take them out, as you will see. You start with revenues subjeot
 • 
to appropriation by the General Assembly and exclude from that borrowed moneys. In
 
other words, the proceeds from a sale of bonds is appropriateable by the legislat.ure
 
but we don't want to include that in a revenue base. The second item we're exclud- .
 
Lng is moneys received from the federal government, to try to get down to moaey.
 
that are generated in Ohio from Ohio taxes. Third, we're excluding from the rev

enue appropriated by the legislature any mOneys required to be returned by Section
 • 
9 of Article XII. Half of the state i~come tax receipts must go to local subdi
Vision. a. required by the Constlt~tion. Half of the proceeds of the inheritance
 
tax go back also. We're trying to find a base which relates to the wealth of the
 
state of Ohio.
 

•In response to a question from Hr. Mansfield, Hr. Carson explained that 1f
 
the people pass another bond issue, that would be borrowed ~ney and would be ex

cluded. We don't think that's a revenue ltem and should not be included in the
 
base. If you go back to the voters for a special bond issue five years from now,
 
and ve provide here that you can do this by referendum, not by constitutional
 
8meftdment, it does not affect the lUait~ .
 • 
~. Mansfield - why shouldn't it affect the limit? 

Mr. Carson - Because you would be asking the voters to approve some~hing outside 
the limit. Let's say they approve the limit and ~here'8 a special need for extra 
funds, maybe a noncapital purpose thing •. You go to the voters and say '~e want '4t 
a special bond issue." Our feeling was that if the voters do approve it and they 
know what they are doing they say "You're authorized to spend this DUch more over 
the debt limit." 

Mr. Bartunek - you have to look at this as a basic limitation on the ability of the 
legislature to operate without going to a vote of the people every time for capital ., 
improvements. Now what the legislature and the people in conjunction wat to do 
is something else again. This is our new $750,000 limltatiQn, which the cC*lit~ee 
has tried to relate to current income to the state from its own resources. 
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• 
Mr. Mansfield - The money still has to be paid by the state to service the debt 
even if the voters approve it by referendum. The people can referendum themselves 
into bankruptcy. 

Mr. Carson - I don't think there', any way you can write a basic document that 
prohibits that. because you can always amend the constitution. 

•
 Mr. Mansfield - You can do the best you can to discourage it.
 

•
 

Mr. Carson - Our thinking was this. We hoped to come up with a reasonable, logical
 
and conservative debt limit that would permit the legislature and administration
 
of future years .to continue the same general kind of capital improvements and
 
highway programs that we have been conducting for the past 18 years. and the limit
 
here would not permit anything much greater. If for some reason there is n€~ed for a
 
lot more debt or debt for different purposes and if the legislature wants to go
 
back to the people and ask for a special authorization, we think that is the way 
it should be done. And if the legislature and the people think that more than a 
6% debt service requirement is justifiable then that issue would pass. 

• Mrs. Orfirer observed that the proposal would limit the hands of the legislature 
in terms of debt, but not of the people. 

• 
Mr. Bartunek - We're freeing up the legislature to carryon the course of conduct 
that people have endorsed by a series of bond issues to build new highways, etc.- 
to carryon the momentum of this program while at the same time limiting the 
legislature in how far they can go. However. I would not be for saying ever to 
the people of Ohio they cannot contract a debt for something that they think is 
n~eded. 

• 
r~. Mansfield - As I understand it, you are including all of the debt service re
quirements for capital improvements authorized by the people prior to this time 
but you're not including any that might be authorized by the people subsequent 
to this time in the determination of the limit. If the people preempt the power 
of the legislature to create debt up to the limit we set why shouldn't the people 
have that power to preempt the legislature and contract debt the service for which 
would come up to the limit? 

• l~. Bartunek - The committee thought it was not desirable because you are talking 
about two different things--one a debt that the state can have without a vote of 
the people every time and then the right of the people to go beyond that debt. 

• 
Mr. Mansfield - I agree that there cannot be and should not be a limitation on 
the right of the people. My point is that if the people see fit in their wisdom 
to contract debt for something the legislature didn't see fit to do, the mere 
fact that the people did it ought to have some restraint on what the legislature 
can thereafter do. The debt service will have to be met irrespective of how the 
debt was created. 

• 
Mr. Carson - That the formula we have devised, we hcpe, as it comes out of this 
Commission. will be one that will permit the state without going to the people to 
continue the kind of program that has been going on and rather successfully. We 
don't think there's going to be any need, very often to go back to the people. 

• 
Mr. Carter - I think there's a little confusion as to what the people might do. 
It would seem to me to make a lot more sense if they want to increase debt by 
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their vote is to cbange that 6% to 7% or 8t which would. D1ake .it. .antirely .cons.istent 
with the continuing legislative authority. That's one way that it could be done. 
On the other hand if you have a specific vote on the exception to this legislative 
l~itation, that is something that the people can vote on consciously and it 
doesn't seem to me that this is inconsistent with this legislative authority. 

Mr. Carson - The last sentence in that paragraph. that new debt for such purposes 
shall not be contracted in a fiscal year in a total principal amount exceeding 
8% of such revenue average, results not in a debt service limit, but a principal 
amount l~it. This restricts anyone legislature in anyone fiscal year from 
using up all of the available debt limit. Some of the past bond issues may have 
been for $100,000,000 but they said no more than $20,000,000 could be issued in 
anyone year. That's the same intent of this sentence, to restrict what you can 
do in any one year. The next paragraph retains a provision in the present Consti 
tution. The state may contract debt to repel invasion, suppress insurrection or 
defend the state in war. Emergency debt for unusual circumstances. 

In division (C), the state may by law contract debt to meet appropriations 
during any fiscal year but such debt shall be paid not later than the end of such 
fiscal year. This was to permit the state to issue tax anticipation notes or ahort 
term borrowing, maybe of two or three months duration, to get them over the peaks 
and valleys of revenue receipts, to meet the state payroll when the tax moneys 
haven't come in. It must be borrowed in a fiscal year and paid back in that fiscal 
year. The Constitution today does not give them this power, and we concluded we 
thought this would be a good addition, but we did not want to span fiscal years 
because you could just have a continual debt. 

All of these require legislative action. In division (D), "The state may con
tract debt in addition to that and for purposes othe~ than those provided for in 
Division A, B or C, but only if the question of contracting such debt has been sub
mitted to the electors and approved by a majority of those voting on the question. 
The manner of submitting such questions will be provided by law. Self explanatory. 
This permits a referendum rather than a constitutional amendment on voter approved 
debt either for capital improvements over and above the amount permitted in divu101l 
A or for purposes other than capital improvements, such as a war bonus. 

Division E is relevant to our previous conversation. Debt contracted pursuant 
to B, C, or D shall not be included in the limits of nor be subject to the require
ments of division A or G of this section. Briefly it means that those three types 
of debt are not under that limit and the amount of that debt is not deemed to be 
outstanding for purposes of the debt limit. This is a provision which applies to 
all debt not just debt service debt or capital improvement debt. Division (F) says 
that the General Assembly shall by law provide for the payment of debt and the 
method of procedure for incurring, eVidencing, refunding and retiring debt. The 
second half of that clause, requiring the legislature to proVide the method of pro
cedure, we believe and the experts that we have consulted believe, that those 
sections do everything that the present sinking fund sections do, that it permits 
the procedures to be established by the legislature. The second sentence "the 
General Assembly !h.!!1 appropriate," a mandatory obligation, "sufficient moneys 
as will proVide for the timely payment of the principal of and interest on the 
state debt and if the General Assembly does not do this the Treasurer of State 
shall set aside from the first revenues applicable to the general revenue fund and 
any other appropriate funds of the state sufficient funds to provide for such timely 
payment' and shall so apply the money set aside." There are provisions which have 
customarily been added to the specific bond amendments so that bond buyers can be 
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assured that when they buy the obligation there is an absolute obligation of the
 
legislature to make the payments, or if the legislature should not appropriate the
 
money the state is required to pay the moneys.
 

Division G contains some procedural provisions which are necessary, we believe,
 
to permit the debt ratio which we have in (A) to work. At least four per cent of
 
the total principal amount of debt outstanding at the beginning of the fiscal year
 
shall be paid or moneys for such payment be set aside during such fiscal year. The
 
purpose of this provision was to make sure that the le~islature was not authorized
 
to issue debt which was perpetual, or hock all the future generations of Ohio. It
 
is similar to a sinking fund provision, but requires that of the total principal
 
debt outstanding you've got you have to retire each year at least 4% of it. You
 
just can't authorize a billion dollars of debt that is not payable for 50 years,
 
that is no principal unpaid for 50 years. As it is paid down, new debt authority
 
is created. An alternative to this would have been as we have seen in many bond
 
issues passed here in Ohio a provision that would permit only 30 year bonds and it
 
\~as felt that this might be a little more flexible and is perhaps more meaningful 
as it really gets to the heart of it, to get the principal paid down in an orderly 
way. This 4% limitation, according to Mr. Carter, really amounts to a requirement 
that approximately one-half of the principal on this 4% basis would have to be paid 
down in l7~ years. That's the retirement rate that you're talking about. Going on, 
"The General Assembly shall provide for computing required principal and interest 
payments and may provide for estimating principal and interest payments on bonds 
and notes in anticipation outstanding or including principal and interest payments 
on debt co'ntracted, to refund or retire prior debt, and for the method of computing 
principal and interest payments on any debt required to be retired or for which 
sinking fund deposits are required prior to maturity. These provisions are necessary 
to permit the legislature to define how the formula works. In recent years, the 
state had actually issued short term notes in some instances instead of issuing final 
definitive bonds under some of the voter-approved bond issues. This could happen 
ahy time when you're trying to anticipate lower interest possibilities in the future. 
If you entertain that possibility you have to permit somebody to estimate what the 
debt service requirements on that amount of debt would be if the actual bonds had 
been issued, so that estimates could be made in situations where you have to esti 
mate the debt service. Finally, and very important, is a provision that the Treas
urer of State shall certify the annual principal and interest payments on outstand
ing debt a'nd the revenues subject to appropriation by the General Assembly and other 
financial data necessary for the purposes of division A of this section, and such 
certification shall be conclusive for purposes of the validity of any debt contracted 
pursuant to this division. The theory here is that you've got one state officer 
whose obligation is to give the legislature the data sho\~ing how much can be author
ized and to the Finance Department, here's how much debt can actually be issued. 
This also gives the prospective bond buyers the ability to sleep at night because 
they know the Constitution permits this officer to make this certification. 

Division H is a definition of debt for purposes of this section and as you will 
see it includes only general obligation bonds, not revenue bonds. 

Section 2 is very short and we call this the public purpose clause; there is 
no such clause in the present Constitution. "No state debt shall be contracted nor 
shall the credit of the state be used except for a public purpose declared by the 
General Assembly in the law authorizing such debt or use of credit." Under our 
present Constitution the public purpose requirement has been read in or inferred in 
by the Supreme Court of Ohio. We felt it would be desirable to include a specific 
provision and also to permit the legislature in the law to declare whether it was a 
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~ubllc purpose with the feeling this could perhaps settle the question. 

Section 3 is a restatement in as much verbatim style as possible of the so-called 
revenue bond provision of Section 2i. As mentioned before, we did thirn~ it should 
be retained. So these are the words that are not in Section 2i, which we feel should 
be retained in the Constitution. I won't read those because I'm sure you are 
familiar with them already. 

Section 4 is a restatement of present Section 6 of Article VIII. The words 
have been changed a little bit and a major addition has been made in the very first 
clausef "except as provided by law." These are new words and would permit the legis
lature by a law to deviate from the present prohibition against local governments 
becoming a stockholder or landing its credit to any joint stock company or associa
tion. The feeling of the committee was that over the next several generations per
haps there should be flexibility granted by the legislature for local governments 
to enter new types of participation we may not even dream of today, and since we're 
revising the Constitution we felt that this flexibility should be added. They're 
permitted in Section 13 which will be retained also. 

~~. Montgomery raised a question about laws validating the present mutual in

surance provisions of that section, which would be repealed.
 

Section 5 is the present Section 5 of Article VII! without change and this is
 
the prohibition of the state assuming any debt of local subdivisions. I might say
 
that the committee did wrestle with this and there was some inclination to delete
 
it, but we did finally consider that perhaps it should stay in the Constitution as
 
it is.
 

Section 13 would remain as it is. It is a restatement without change of the 
present Section 13 of Article VIII which does permit industrial revenue bonds author
ity and other similar transactions~ 

On page 6 the final provision is a savings clause which I think is of extreme 
importance. Any time we tamper with Article' VIII, particularly the bond issues in 
Section 2 of Article VIII, we want to make very sure that we preserve the validity 
of the $2,000,000,000 in outstanding bonds that people are holding. It reads "All 
obligations of the state issued under authority of any section of Article VIII of 
the Constitution of Ohio repealed by this amendment or under authority of any law 
enacted pursuant to or validated by such section which obligations are outstanding 
on the date of the adoption of this amendment shall remain valid and enforceable 
obligations of the state according to terms and conditions. Any law enacted pur
s uant to or validated by any section of Article VIII of the Constitution repealed 
by this amendment shall remain valid and enforceable as if such section had not 
been repealed. The repeal of such sections and the adoption of this amendment shall 
not be d~emed to impair, d~inish or restrict the rights or benefits of any holder 
or owner of any such obligations nor any liability covenant or pledge of the state 
with respect thereto including those for the levy and collection of taxes, the main
tenance of funds, and the appropriation and application of money." What it does 
in essence is to validate the bonds and also the laws that have been passed author· 
izing issuance of bonds under bond issues that were repealed. It's a new section 
and we're hoping that it could well be a schedule of the Constitution. As you know, 
it is possible to put a schedule in so that it won't have to be an official section 
of the Constitution. This is, I think, the desire of the committee and if the think
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ing of'the Commission is in accordance. 
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Mr. ~lansfield - What was the thinking in eliminating the old Section 4, which 

•
 was a limitation on the state lending its credit?
 

•
 

Mr. Carter - It is very difficult for us to visualize at this time the kinds of
 
efforcs that will be made by our society in the way of joint efforts between the
 
public and private sectors. We have seen a considerable amount of evidence of
 
this in the COMSAT type of programs, the housing programs by the federal govern

ment. This section was put in the Constitution originally in reaction to th~
 

state getting involved in the canals and railroads. Our thought was that this
 
is an appropriate thine for the legislature to deal with in the future and that 
we should not hamstring the flexibility of the legislature to deal with social 
problems as they come up. It might require joint efforts by private and public 
sectors and that's basically the reason for it.

• Mrs. Hessler - Will repeal of the section, for instance, be required for the 
state to get into the housing business? 

~~. Carter - We think so. Now this doesn't authorize the state to do it but it 
gives the legislature pouer to consider these things on their merits. 

• 

• Senator Ocasek discussed the hybrid revenue bonds of present section 2i, now 
section 3 in the draft. He noted that the money comes from mental hygiene, 
higher education, etc. He pledge those receipts for the issuance of bonds. I 
predict that that's going to be a thing of the future and that sum of money, I 
predict, will be substantial debt way beyond any 6% limit or anything else we 
can talk about so to try to define debt in the future is going to be as nebulous 

• 

as this fake that we have had a $750,000 debt limit. The people in fact denied 
the Constitution and voted $2,500,000,000 of debt in 10 years. If you put a 
limit on the legislature, this is one thing) but these hybrid bonds are another 
gtmmick, another end run, another way to get around the debt limit to try to give 
people services. And I predict this is going to be a real thing. It means we're 
going to just slaughter the general revenue fund trying to have moneys available 
to appropriate to do things for people because we're going to be pledging the 
receipts for the retirement of debt of the hybrid bonds, which are oot included 
in the limit. 

• Mr. Guggenheim - I thinlc \vhat we're trying to do was to come up with a formula 
that would keep things going on as they are now without going to the people but 
if they wanted to go up above that level go to the people. We felt by folding 
in pres~nt indebtedness, it would clean it up maybe 80%. If you want to clean 
it up 10~1. you have to go no limit. 

• Mr. Carter - Another factor on retaining Section 3 was that this was ~ored 
on by the people recently and we felt that it would be inappropriate fer us to 
take it out at this point. 

Mr. Montgomery - In Section B, Mr. Carson said several times that this referred 
to emergencies. Insurrection and invasion were emergencies in those days. 

• Shouldn't we define emergencies in present day terms? 

Mr. Carson - We did at one point. The committee has bounced around a little bit 
for a very good reason but these are very tough questions. The commit-tee felt 
rather than trying today to anticipate what all might be needed for de~t in the 
future in emergency situations, without giving the legislature carte bl~nche 

authority to interpret the word any way it wanted, was pretty much beyonwd us.• 75 
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Mr. Montgomery - I just think that there could be otlu!.r emergenc1eS-atom1c· d:lsUUrs, 
an epidemic that could be statel'1ide, catastrophic things that could happen to the 
people of Ohio and more likely than invasion or insurrection. '.Mr. Carson - I think the committee would not be av~rse to an attempt to do this, 
since we are looking toward the future. We did try it and we struck out. The words 
we thought to use could be construed too broadly by the leuislature. 

Mr. ItJontgomery .. A huge earthquake. as in California, or floods. I think we could 
go back and find some natural disasters that might require funding. • 
Mr. Carter" As I recall it, at one point we had the words "natural or man-made 
disasters." And then when you start thinking about the implications of hOlf a 
legislature could interpret that, it gets pretty scary. The word "dlsasterll can 
mean almost lihat anyone wants it to mean. 

Mr, Carson .. The committee welcomes any suggestions on anything we have written here 
because we've done our best, but any thoughts that you have are welcome. The whole 
thing is open to the Commission. I would like to suggest, Y~dame Chairman, that we 
haven't even approached the subject of dollars, what 6% is, what 8% is. We have 
not by reason of time and getting some figures together prepared an an8ly8i$ for you 
in simple form to show what these figures mean in the past and also in the ·future. • 
We wUI have such a memorandum at the next meeting. I would recommend that we get 1 < 

into that deeply at the next meeting. J, '

Mr. Carter resumed the Chair. I. 
He said that he thought ~le ought to make a public announcement that the 

next meeting will be a public hearing for anyone who wishes to appear before the 
Commission. 

Senator Ocasek asked about the next meeting date. H~;!sugge8ted the third 
Thursday in the month. hoping that would attract the legislato~8 to attend. He  •emphasized the importance of legislators participating insetting the debt Itmit. 

After discussion the next meeting was set for Thursday, May 18. at 10:00 
a.m. 

The Commission adjourned until Thursday, May 18, at 10:00 a,m. • 
Ann M. Eriksson, Secretary ,Richard H. Carter, Chairman 

• 
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MIN UTE S 

Ohio Constitutional Revision Commission

• May 18, 1972 

•
 
A meeting of the Ohio Constitutional Revision Commission was held on Thursday,
 

May 18, 1972 at 10;00 a.m. in Room 11, House of Representatives, State House, Col

umbus.
 

Chairman Richard H. Carter presided. 

•
 
The following members were present: Senators Calabrese, Gillmor, Ocasek, and
 

Taft; Representatives Fry, Mallory, Russo and White; Messrs. Bartunek, Carson, Carter,
 
Cunningham, Guggenheim, Heminger, Mrs. Hessler, Messrs. Hovey, Mansfield, Montgomery,
 
Mrs. Orfirer, and Messrs. Ostrum, Shocknessy, Skipton and Wilson. 

• 
~lith one correction, removing the name of Mr. Skipton from those present at the 

meeting, the minutes of the meeting of April 21 were approved as submitted in writing 
to the members. 

Mr. Skipton, chairman of the Legislative-Executive study committee, reported 
on a recent meeting of the committee at which testimony was given by a representative 
of the Treasurer of State and Dr. Millett, Chancellor of the Board of Regents. The 
committee is now working on the executive article. 

• Mrs. Orfirer reported on the work of the Local Government committee. She said 
the committee was concerning itself with units of government larger than counties. 

• 
The Commission next proceeded to a discussion of the timing of future Commission 

proposals. The Chairman stated that Issue lA was ruled off the May ballot by the 
Ohio Supreme Court as being more than one amendment. The substance of Issue lA was 
approved by the League of Women Voters and the Chamber of Commerce. He asked 
whether the Commission wishes to urge the legislature to submit anything for the 
November, 1972 ballot, since the Commission would be in the position only to make 
recommendations to the legislature. He called for comments from the legislative 
members. 

• Mr. Fry - The discussion was pretty heated in both houses on the resolution that was 
adopted. One objection that was not raised was the number of proposals to be con
sidered as one question. It would seem to me that the only question that should be 
on the November 1972 ballot i8 whether or not there should be a constitutional con
vention. It is important that the people .be aware that studies are going on and

• recommendations are being made so that, even though they do not vote for a consei
tutional convention. there will be submitted some proposals to the voters either in 
May of 1973 or November 1973. We have the question to consider whether or not we 
will need a gateway amendment. 

• 
Mr. Carter - Shall I conclude from what you're saying that there is no reasonable 
possibility of having the legislature put anything on the November 1972 ballot? 

Mr. Fry - I think it is possible that we could get something on the November 1972 
ballot but it won't be easy. 
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Senator Taft - I am not optimistic about getting these proposals through the legis
lature at this point. Sometime we're going to face up to the proposal of having 
more than one subject on the ballot. From a purely practical point of view, Novem
ber 1972 is probably out. 

Mr. Skipton concurred in the opinions of Mr. Fry and Senator Taft. 
Mr. Wilson agreed also. 

Dr. Cunningham agreed and said that he had felt from the beginning that the governor 
and lieutenant governor running as a team should have been separate from the rest 
of the package which comprised Issue lAo He felt that this should be on the Novem
ber ballot.· 

Mr. Carter - From my talks with legislators, there is very little practical possi
bility of getting anything on the November ballot. Many commission members had 
previously said they did not favor getting anything on the November ballot. 

Mr. Bartunek - I feel we should put on the November ballot what we had planned for 
May, only do it correctly this time. It doesn't seem such a staggering task to get 
something that everyone has approved before into the proper order and have it on 
the ballot. You are talking about a delay until May of 1973, except that there 
won't be a general primary in 1973. 

Senator Ocasek - I feel it should be on the ballot of November so that we don't lose 
the momentum we have gained. 

Mr. Skipton - I am afraid that the general public gets the idea that the amendment9 
themselves are invalid. This is what disturbs me. 

Mrs. Orfirer - The general public would expect us to go ahead and urge the legis
lature to resubmit the amendments. She expressed opposition to the idea of a spe
cial election which had nothing on it except constitutional revision, as it would 
bring out only the "No" vote. 

Mr. Hovey - A decision by the Commission not to press for the November election 
preempts the legislative decision. Secondly, in terms of a constitutional conven
tion, there are a large number of people in Ohio who consider it undesirable to 
have such a convention. The Commission is an alternative to the Convention. What 
kind of alternative is it if we go to the people some two years after the vote on 
~ convention? He would favor going back on the November ballot. 

Mr. rmnsfield - I am not sure where the initiative now lies. 

Mr. Carter - Unless we take very strong affirmative action, the legislatm~e will 
simply do nothing. Even if we do take affirmative action, the legislature may nQt 
make the effort to get this on the November ballot. It's their decision. 

Mr. Bartunek moved that the Commission urge the legislature to resubmit the recom
mendations to the voters in November and empower Mr. Skipton's committee, without 
another commission meeting, to meet within the next ten days and determine the 
manner of presentation so that it is proper according to the court decision. The 
proposals are to be submitted as adopted by the General Assembly. 
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Mr. Skipton - There is one provision that neither court objected to and that is the 
one dealing with expense allowances. Someone is going to have to make a decision 
whether that should be separate. 

Mr. ~mnsfield seconded the motion. 

Mr. Fry - I think that we have to consider that if we put this on the ballot, what 
the likelihood of its being accepted is. The Commission's work would be hurt if 
the recommendations were put on the ballot and not adopted. I feel that, at this 
point, there is a strong possibility of haVing at least two of the provisions not 
accepted. ~e may wind up in confusion that will reflect unfavorably both on the 
Commission and on the legislature. If the provision for paying legislative expenses 
is set out by itself, there will be difficulty in getting enough legislative votes. 
as legislators are reluctant to take the criticism of voting themselves emoluments 
while in office. 

Mr. Carter - As I understand this motion, that will be left up to the legislature 
rather than this body making such a determination. 

Mr. Taft - I'm not sure that the motion doesn't state what is the status quo at 
this point. The burden is on the legislature to do something with those recommenda
tions. 

Mr. Bartunek - What we're trying to do is readvise the legislature that it is im
portant for it to go on the ballot as soon as possible, preferably this November. 

Mr. White - I don't think there's going to be sufficient time to get any of the 
amendments through. What if the legislature doesn't get it done? Then what is 
the feeling of the public? 

Senator Ocasek - There's plenty of time for the legislature to act if they so desire, 
I do not think it will come before the House and Senate for a vote unless this Com
mission re-emphaslzes the urgency for doing so. 

A roll call was taken on the motion. Those voting YES were Senators Gillmor 
and Ocasekj Representative Russo; Messrs. Bartunek, Cunningham, Guggenheim, Heminger, 
Mrs. Hessler. Messrs. Hovey. Mansfield, ~wntgomery, Mrs. Orfirer, and Mr. Ostrum. 
Those voting NO were Senator Taft, Representatives Fry and White; Messrs. Carson, 
Carter and \li180n. Mr. Skipton did not vote. 

The motion carried. 

Mr. Carter - I will ask Mr. Skipton to complete this task as requested by the tOm
mission. 

The next order of business was hearing of public testimony. Mr. Gerald I. 
Spitz, Secretary of the Ohio Building ~{Oers & Managers Association, spoke in favor 
of revising the Constitution to ena~le the state to lease property for a longer term 
than a t,~o-year period for which appropriations are made. His testimony follows: 

We are here today to present the views and feelings of the Ohio Building 
Owners and Managers Association regarding the relatively short term 
leasing position of the State of Ohio for space in privately owned buildings. 
We are also here as concerned citizens and taxpayers of our great state 

• to assist in instituting a change that would enable the Department of 
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Public Works. Division of Real Estate, to rent space at the lowest 
possible rate per square foot, and conversely, to receive the highest 
value for every tax dollar spent. 

As of this date, hampered by a limitation of only ~~o years, the De
partment of Public Works, Division of Real Estate, can only compete 
for secondary, less desirable space. The economic pressures that 
govern our industry prohibit short term leasing of desirable space, 
and to compound the problem, prohibits any large expenditures to 
prepare space for occupancy that cannot be written off over the term 
of the lease. The result is a poor public image and poor value re
ceived for rental dollars spent. 

Therefore, we recommend to this commission, a constitutional change
 
that uould enable the Department of Public Works, Division of Real
 
Estate, to negotiate leases for a longer term then is now possible,
 
preferably to a maximum term of ~~enty years. This revision, if
 
put into effect, would strengthen the position of the State qfi:Ohio
 
in its quest for desirable space at the most economical price.
 

Mr. Hovey explained that the reason state leases run for no more than two years is 
because one General Assembly cannot bind another, so they have to be renewed every 
two years. He stated that the state often pays for remodeling of space and that 
informal commitments were made to renew the leases at the end of two years. 

Mr. Spitz said that a higher rental had to be charged for short term leases. 

Mr. Hovey said that the only change the Commission could make was to allow 
one General Assembly to bind another and he considered this undesirable. The 
General Assembly cannot presently make appropriations for more than two years, and 
leases, which require payments after that time, may not be valid. 

Mr. Guggenheim remarked that leases for liquor stores were not much of a pro~ 

Mr. Skipton - We're dealing with a much bigger issue than short term rental space. 
If we were to go about signing long term leases, many other functions of government 
would descend on the legislature for long-term commitments to various programs. 

Senator Ocasek said that the Senate Finance Committee had considered this 
many times and did not feel that the state was paying a premium price for its 
short term leases. 

Senator Calabrese spoke of his interest in having a state office building in 
Cleveland. 

Mr. Russo moved that this whole subject be referred to rtt. Carson's Finance 
and Taxation Committee so that they may study the matter and decide whether it is 
appropriate to bring it back to the Commission. 

Dr. Cunningham seconded the motion.
 
Without objection, the motion was agreed to.
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•
 
Mr. Emory Glander, on behalf of the Ohio Chamber of Commerce, spoke on the 

proposed draft of Article VIII, State Debt. His remarks follow. 
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I suppose most of you will remember the third act"of Shakespeare's Julius 
Caesar in uh1ch Mark Anthony made his famous "friends, Romans and countrymen" 
speech. He are not here to bury the recommendations of the committee on Article 
VIII which relates to public debt. The Ohio Chamber of Commerce is before you 
today to neither praise Qr condemn. The Ohio Chamber has taken no official posi
tion, but I will give you some of the thoughts I may have and some of the points 
which the committee has raised in the draft and the comments. 

Now, in the proposal, as you know, there is to be substituted a new procedure 
for that ancient and archaic provision that public debt shall never exceed 
$750,000. He recognize that that is very unrerifst~"'" The proposal represents 
one of two approaches. There would be substituted a flexible debt formula which 
would be geared to annual state revenues. The General Assembly may contract 
debt for capital improvements and other capital items subject to two limitations. 
One is that the amount required for principal and interest on that debt would 
not exceed 6% of the revenue base. The other limitation is that new debt could 
not be contracted in any fiscal year the total.ppimaipal amount to exceed 8% of 
that tax base. In the proposal before you revenue base consists of the average 

for two years of the annual revenues of tile state subject to appropriation by the 
General Assembly, excluding borrowed moneys, moneys required to be returned under 
Section 9 of Article XII, which is the 50% with respect to inheritance taxes and 
income tax, and federal moneys. Now this 6% debt service cost if you work it 
out in terms of existing debt and the amortization of existing debt would justify 
public debt of about one plus billion dollars, near the present level, give or 
take a bit. That is the equivalent, of course, of raising the debt ceiling from 
$750,000 to a flat amount somewhere in the neighborhood of one billion, the 
present debt. Without expressing any views of the Chamber, there are those who 
would strongly sympathize with the committee in its desire to provide flexibility 
and to gear debt to tax growth. There are those who would strongly support that. 
There are those, I think, however, who would take a position - well if you're 
going to raise the debt limit you raise it to whatever point may be feasible t 
justifiable and realistic and then anything over that would be voted by the 
people. The Commission should understand that when this goes to the people, they 
will weich the more flexible approach to the fixed approach. 

Now let me comment on a couple of matters with respect to the flexible ap
proach. The revenue base, as I said, is 6% of the annual revenues of the state 
subject to appropriation by the General Assembly, but the proposal excludes pro
ceeds of federal aid, and half of income and inheritance taxes. But let me 
raise this question. Have you excluded everything that ought to be excluded? 
Or could justifiably or logically be excluded? For example, the gross receipts 
from liquor sales. 1 am not talking about profit. I am talking about gross 
receipts. Those gross receipts are used to buy more inventory - there is a 
constant rollover. Let me give you another one. We have already earmarked 
cigarette taxes of which about $16,000,000 from that .are already dedicated. Is 
that an appropriate part of the tax base for the flexible proposal? What about 
motor vehicle fuel tax? About $50 .. 000,000 and then about $23,000,000 from 
another? And the highway use tax of some $34,000,000? This is already earmarked 
accordinB to the Constitution of Ohio. If you say you exclude one half of the 
inheritance tax,why nob. ?xclude these? I think it is a fair question to ask 
whether the revenues of the local government funds, the state schools, are subject 
to approp~~Q~L~,. Xn cnlS cOnn~Gtion I refer to a specific provision in Section 
lG which specifies that the Treasurer ~£ rotate determines conclusively what rev. 
enues are subjec t to appropriation. Does that: determination involve any legal 
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determination? If so, should the Attorney General be consulted? 

Now there are other kinds of debt which are recognized in this proposal which 
is before you. One is Section lD which simply carries over into the new article 
what's already in the old one, and that provision is that the state may contract 
debt to repel invasion, suppress insurrection, or defend the state in war. I sup
pose we ought to retain that because who knows when Ohio and Kentucky are going to 
get into a real hassle over the boundary line. 

Now I come to one concerning which we think there may be some controversy. I 
am not sayinG that we should or should not do this. Section Ie all~~s the state to 
contract additional debt to meet appropriations during any fiscal year. I suppose 
that the reason for this is to offe.r some solution for cash flow problems. It seems 
that this proposal is loaded with political dynamite. It could give one set of 
legislative officials who are going out of office at the end of their terms during 
the first half of the state's fiscal year, open end spending authority whereas, if 
there is a political turnover, during the last of the state's fiscal year the new 
group would be saddled with debt that had been created earlier in the year. It is 
a question for you to consider. I also might suggest, although ~~. Hovey could 
probably speak to this better than I, it might be better to solve the cash flow 
problem by adjusting the tax collection laus, so_that cash payments and cash receipts 
would come at the same time. 

Finally, as to state borrowing, there is in this prov1s10n in 1B authorization 
to contract debt in addition to everything I have talked about provided the proposal 
is referred to the people by referendum. I want to say to you that obviously there's 
no denying that the referendum procedure in connection with debt is better than a 
constitutional amendment each time, which amounts to constitutional pollution. In 
any event, the important aspect of this is that a debt wqich is contracted for cur
rent expenses and this debt which has been voted by the people are not taken into 
account with respect to the debt support limits applicable under lAo Now this pre
sents a conflict of philosophy. The exclusion of that debt, and particularly that 
debt which is voted by the people, from the operation of the debt support limit 
could easily lead to a situation where if you had a prolonged economic disaster the 
state could become debt poor. That could be disastrous to the state. At the same 
time, the General Assembly would have the power and the provision of 6% to continue 
to borrow until they reached whatever ceiling would be available. On the other hand, 
I could turn that one around, and say that the people are entitled to.vate themselvea 
poor if they want to. The reason 1 1 m giving both sides is you have to weigh them. 
You could say something about realistic nonvoted debt of $750,000, and if you think 
it desirable not to provide a fixed ceiling of 1 billion, 2 billion or even 3 bil 
lion as an overall roof, the 6% provision, the limit for nonvoted debt, ought to be 
free to operate independently of the voter approved debt charged against it. Other
wise there wouldn't be much point in establishing the 6% l~it if the ongoing legis
lative authority is destroyed by the voted debt. 

I am turning to Section IF, a proposal which says that the General Assembly 
shall provide by law for the payment of the state debt. Then it says "if it does 
not do so at any time" the state treasurer shall set aside "from the first revenues 
of the state applicable to the general revenue fund and any other appropriate funds 
of the state sufficient Bums to provide for such full and timely payment and shall 
so apply the money set aside." Now I have a question, or I would have if I were 
sitting where you are. What is meant by the phrase "at any time?" This is an am
biguity. Constitutions I know are supposed to be general, not be ambiguous. What 
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is meant by "set aside?" This amendment abolishes the sinking fund. Could it be 
a mere bookkeeping entry? Incidentally, the absence of some more specific provi
sion in this regard raises the question whether or not bond la~~ers or bond buyers 
are going to be satisfied. Finally, what is meant by the phrase "first revenues"? 
I don't know what that means. Does it mean the first revenues received in January 
or when? Here is another ambiguity that we urge you to consider. 

Now we come to Section lG. This section requires very properly that the 
principal of the debt outstanding at the beginning of a fiscal year shall be paid 
in that fiscal year, or money for its payment set aside. This section, however, 
in requiring the 4% outstanding principal to be repaid has the virtue of providing 
for a 25-year borrowing limit. However, there is a provision in Section IE which 
exempts from such limit any debt contracted for defense or any debt authorized by 
the voters for which there are no restrictions on term. I suppose that would be 
controlled by the mood of the market or by the interest costs that may be involved. 

Let me turn now to Section 2. In order to tell you of the change made here 
I must tell you of existing section 4 of Article VIII. "The credit of the State 
shall not, in any manner, be given or loaned to, or in aid of, any individual as
sociation or corporation whatever; nor shall the State ever hereafter become a 
joint owner, or stockholder, in any company or association in this State, or else
where, formed for any purpose whatever." NOll the new section provides that no 
state debt shall be contracted nor shall the credit of the state be used except 
for a "public purpose" declared by the General Assembly. Under this proposal the 
historical constitutional provisiors for which state debt may be incurred are sub
stantially removed. State debt could be created and state credit could be used 
for virtually any objective that you can dliru~ of, for anything the General Assembly 
declared had a public purpose. Now here again there is a conflict. There are those 
who believe that this should not be left entirely in the hands of the General As
sembly. And there are those who believe that in this day and age, areas of public 
actiVity in ,.hich responsibility should be shared by the private sector as well as 
the public sector. The committee recommendation as it now stands is the base for 
that particular philosophy. But I am sure that it's a question that will come up. 
But I say again that I wonder if you would want to leave the ascertainment of a 
"pUblic purpose ll entirely in the hands of the General Assembly. Our Supreme Court 
in this state cannot render any advisory opinions, but I would feel more comfortable 
if the determ~nation of public purpose which involves all kinds of ramifications 
were not left in the hands of the General Assembly. 

Now let me turn to the revenue bond provision of the proposal. This is Sec
tion 3. The committee, in its explanation, states that this section contains the 
revenue bond authority from Section 2i. This may be a situation that came about , 
unintentionally, but I call attention to the fact that the revenue bond provision ~ 
seems to me to be much broader than the revenue bond authority contained in present 
section 21. Hhat has been done, if you read it carefully, is to authorize revenue 
bonds for certain kinds of capital improvements which under 2i could only be sup
ported by general obligations, full faith and credit. Is this your intention? If 
it is, I won't quarrel with you. Now I want to make the following point with re
spect to the full faith and credit borrowings. The proposal with respect to rev
enue bonds specifically proVides that such obligations shall be exempt from taxa
tion within the state. There is no mention in the proposal of tax exemption for 
general obligations, full faith and credit. Now it is interesting to note that in 
all of these bond issues which have added up to somewhere over a billion dollars 
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in the constitutional amendments and statutes, but mainly constitutional amendments, 
this specific suggestion is included. We do have a statute which has been in ex
istence a long time exempting full faith and credit bonds in the case of bond issues • 
prior to 1913. ~~ only poi~i8 if the General Assembly, exercising its authorjty 
under IA should provide tax exemption for those general obligation bonds, a question 
may be raised because the Constitution does not specifically so provide. Perhaps 
you should consider whether you want both tax exempt or neither. 

The next statement was made by Mrs. Elizabeth Brownell on behalf of the Ohio • 
League of Women Voters. Copy attached. 

Mr. Robert Baker, of the Department of Finance, also gave a statement. Copy 
attached. 

•Mr. Carson - I ~ould like to ask a question or 010 of at least b~o of the witnesses. 
~~. Glander, I am interested in your statement about the revenue bond authority 
being broadened. 

~~. Glander - As I read your proposal let me say that revenue bond authority is now 
in 2i. The first paragraph of 2i writes of general obligation bonds. What you have 
done, if I read it correctly, is to take part of the first paragraph and put it in • 
the fifth paragraph and inasmuch as the first paragraph deals with general obligation 
bonds it now becomes a part of the revenue bonds. It may not be serious but I thought 
to call attention to it. 

Mr. Bartunek suggested that Mr. Glander should submit his points in writing and •also his recommendations. Mr. Shocknessy agreed, and suggested that Mr. Glander's 
comments be submitted in the form of propositions. 

Mr. Mansfield asked if Mr. Glander had reservations about removing the debt 
limit. Mr. Glander said that he would like to see a fixed figure, not a flexible 
one. • 

Mr. Bartunek moved that Section 13 of Article VIII, as suggested by Mr. Baker, 
be referred back to the Finance and Taxation Committee for consideration. 

~~. Shocknessy seconded the motion. 
Without objection, the motion was agreed to. •Mrs. Eriksson reported that Mr. Norris, who was unable to be present, had an 

alternate proposal which he hoped to sub~it at the next Commission meeting. Copies 
were distributed to those present. 

The Commission adjourned until 10 a.m. on Friday, June 16, 1972. • 
Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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MINUTES 

Ohio Constitutional Revision Commission 

June 16, 1972 

A meeting of the Ohio Constitutional ~evision Commission was held on Friday, 
June 16, 1972, at 10:00 a.m. in Room 11, House of Representatives, State House, 
Columbus. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Calabrese and Ocasek; 
Representative Fry; Messrs. Bartunek, Carson, Carter, Cunningham, Guggenheim, 
Heminger, r~s. Hessler, Messrs. Ostrum, Shocknessy and Wilson. 

Mr. Bartunek called attention to the motion made at the last meeting instruct
ing Mr. Skipton's committee to communicate to the legislature the Commission's 
desire to have the Commission's recommendations, as adopted by the legislature in 
HJR 44, placed on the November 1972 ballot in proper form. The Chairman read the 
letter from Mr. Skipton to members of the General Assembly, and the "Be it resolved 
..." clause of the proposed resolution uhich called for a November, 1972 election 
on the issues. The recommendations were presented in the resolution for four sep
arate votes by the people. Mr. Bartunek stated that he wished to emphasize that 
the instructions to Mr. Skipton's committee were intended to cover the interim 
period between the May and June meetings only in order to reach the General Assembly 
while it uas still in session, and did not constitute any pattern for the future. 
Mr. Shocknessy expressed concern about this method of communicating with the General 
Assembly. 

Mr. Bartunek then moved that the minutes of the May 18 meeting be approved as 
submitted in writing to the members. 

Mrs. Hessler seconded the motion. 
Without objection, the motion was agreed to. 

Mr. Carter spoke about the legislative passage of H. B. 999, the bill intro
duced by ~~. Fry making amendments to the law governing the Ohio Constitutional 
Revision Commission. He summarized the changes. 

Mr. Carter said that it was his understanding that the General Assembly had 
passed one issue that would be on the Hay, 1973 ballot. This deals with eminent 
domain. He went on to say that state special elections would cost approximately 
$3,000,000, so that this is something that the Commission should not undertake 
lightly. It was pointed out that if a special election is to be held at primary electiol 
time in an odq-numbered year, the additional cost would be in the neighborhood of 
$850,000. He~tated that we should be aware of these costs and hopefully make our 
recommendations to make economic use of the ballot. Since the legislature has already 
said it would present one constitutional amendment at the 11ay 1973 election, Commis
sion recommendations would not be responsible for the entire additional cost of the 
election. 

The Chairman commented on the article "Trends in State Constitution Making" by 
Dr. Albert Sturm which had been mailed to all Commission members. 

He also commented on the situation in North Dakota where, pursuant to a con
stitutional convention, the results were soundly defeated. It was agreed to inform 
the Commission more fully about this. It indicates the difficulty in embodying 
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constitutional revision in a wholesale package. Montana had a similar situation 
which resulted in a dead heat. It appears that the recommendations of the con
vention were narrowly adopted. 

Mr. Fry said it was ruled that anyone who was a delegate to the convention 
could not run for office. 

It was also held in Montana that public funds appropriated to the convention 
could not be spent for promoting the new constitution. 

The Chairman then read a letter from }~s. Light, president of the League of 
. Women Voters of Athens, Ohio, suggesting Hrs. Claude Sowle for membership on the 

Commission. He said he would turn the letter over to the legislative members of 
the Commission for consideration in filling the Republican vacancies on the Com
mission. 

The Chairman then proceeded to reports of the committees and called attention 
to the first issue of the newsletter. 

Mr. Heminger then summarized the work of the Public Information Committee. 
He mentioned the press conference in April for Mr. Carter and Mr. Skipton. He 
next mentioned the newsletter which will be issued monthly to newspapers, TV 
stations, etc. He spoke also of the series of luncheons carried on around the 
state by the Ohio Citizens Committee on the State Legislature and suggested this 
might be an effective way of publicizing the Commission's work. He reported that 
contact had been made with the director of the Illinois Convention on public rela
tions. Also, the committee was giving attention to discussing the formation of 
citizens committees for purposes of publicizing the Commission's work. 

Mr. Shocknessy inquired if any state-wide groups had taken any position with 
respect to the desirability of a convention. Mr. Fry said that the Ohio Chamber 
of Commerce had voted against the holding of a convention. The Chairman said he 
had seen no evidence of organized support for holding of a convention. Mrs. Erik
sson reported that a committee of the Cincinnati Bar Association had expressed 
interest in a convention, primarily because of an interest in revising the judicial 
article. Mr. Carson reported that no resolution had yet been approved by the 
executive committee of the bar association and he also said that the executive com
mittee will let him present what this Commission is doing before they make a de
cision. ~~. Carter suggested that representatives of the Cincinnati Bar Associa
tion attend a Commission meeting to see what it is doing. 

The chairman of the Legislative-Executive Committee being absent, the
 
Chairman did not call for a report of the ,gork of that committee. It had already
 
been noted that the committee complied with the instructions given at the May
 
meeting.
 

Mr. Ostrum, Vice Chairman of the Local Government Committee reported that 
no June meeting was held. The committee will meet in Columbus the evening before 
the next Conwission meeting. 

Then followed a discussion of meeting dates for the Commission. The next
 
meeting of the Commission was set for Thursday, July 20, at 10 a.m.
 

•
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•
 
Next the meeting was turned over to l~. Carson, chairman of the Commission's 

Finance and Taxation Committee. Mr. Glander, speaking for the Ohio Chamber of 
Commerce, had addr.ssed the Commission at its last meeting. In addition, the 
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Finance Department had recommended a revised version of Section 13 of Article VIII. 
The Commission had instructed the Finance and Taxation Committee to consider this 
revised version. This was done, but suggested language changes were not yet ready 
for discussion, and the committee will postpone a report on Section 13 until the 
next meeting. 

The committee discussed three points in Mr. Glander's presentation: (1) that 
there might be a broadening of the hybrid revenue bond language that the cmmnittee 
seeks to preserve from present section 2i; (2) ambiguities in the portion of Article 
VIII dealing with how the formula works; (3) ambiguities of tax exemption under 
Article VIII. Bond counsel has assured the committee that on the tax exemption 
question there is power to exempt state bonds whether or not such power is specific 
in the Constitution. Bond counsel also says there is no broadening of the hybrid 
revenue bond language in the new proposed Article. Bond counsel also says the 
portion on how the formula works contains standard language and they do not feel 
it would create problems of interpretation. The committee would therefore recommend 
no change with respect to Mr. Glander's comments. Mr. Carson noted that this draft 
has been reviewed by people outside the Commission, by bond counsel, and by people 
in the administration and the experts consider the plan to be workable. 

Senator Ocasek commented on the thoroughness of the committee's work and com
mended the chairman of the committee for bringing in outside experts. 

Mr. Carson said that Representative Norris has proposed a version of Article 
VIII which would wipe out the entire committee recommendation and substitute re
taining the $750,000 debt limit. He would retain the emergency language as is. He 
would permit additional debt (over the $750,000) to be authorized by a 3/5 vote 
of the legislature and submitted to the electors by referendum, but not as a con
stitutional afuendment. He would repeal all of the outdated constitutional amend
ments. He would retain section 2i in its entirety, and would add a savings clause 
which would preserve the bonds issued under the repealed sections. 

Mr. Bartunek moved that Mr. Norris's recommendations be rejected and asked 
that the vote on the recommendations be withheld until Mr. Carson can present the 
recommendation of the committee. 

Mr. Hilson seconded the motion. 

Mr. Carson then moved that the recommendations of the Committee on Finance 
and Taxation ,~ith respect to revision of Article VIII be adopted excepting the 
recommendation with respect to Section 13. 

Senator Ocasek seconded the motion. 

Mr. Fry asked what would be the amount of debt that we could have under this 
formula at the present time. Mr. Carson answered that for fiscal '72, if this were 
in force nm1, no additional debt would be permitted. In fiscal '73, 3.1 million 
dollars would be permitted. In fiscal 1974, $216,000,000 new debt could be con
tracted, assuming that the revenues increase at the rate of 4% a year. 

Mr. Carter stated that it was basically the intent of the committee to preserve 
the present debt limit and the purpose of the flexible formula was to permit growth 
in the debt by action of the legislature as the economy of the state grew. 

Mr. Carson said that in fiscal '74 based upon the revenue projections that 
we have been given, the debt service paid by the State of Ohio will be about 5.8%
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of the fiscal '72 revenues. The committee formula, however, is not based upon the 
current year's revenues. It is based upon an average of the last h~o fi~cal years, 
which would be a lower figure than the current revenues. Six per cent was selected 
because it's the level that we're now spending for debt service. 

Mr. Wilson noted that, as a committee member, he strongly recommends its adop
tion. The difficult problem is trying to sell this to the average voter. Mr. Carte~ 

said that to his knowledge this is the first time that a state has taken this ap
proach towards debt limitation. I think the committee feels that it is an excellent 
approach to the subject and I think I can speak for every member of the committee, 
which I am on, that it is a workable and a good way of handling the debt question. 

Mrs. Hessler commented that something that is being done for the first time
 
can be a selling point.
 

Mr. Ostrum stated that the proposal is extremely well thought out and the Com
mission has had enough time to consider it. He suggested that ~~. Heminger's com
mittee might use the newsletter to explain it in simple language. 

Mr. Shocknessy thinks a simple, authoritative release put out right away before 
there is an opportunity for editorial comments saying that we have taken the lid off~ 

1s the thing to do. A news release should be done pretty quickly. 

Mr. Fry agreed that the whole matter should be prepared properly for the media. 

Mr. Shocknessy said he should like to see a release go out promptly saying what 
we did and in very concise form. 

It was noted that there were not enough members present to make a recommendation. 
Mr. Fry stated that, if action were postponed until the next meeting, even though 
the vote must be held open for a time to secure 2/3, there would be a better oppor
tunity to be better prepared to handle public information than there is today. 

Mr. Bartunek stated that this proposal is the product of a lot of minds and 
background, and is truly a great plan for Ohio. Unless Lt~is reduced to writing 
in such a way that all of us can understand it and explain it, we may lose something 
that is very fine. He agreed with Mr. Shocknessy and Mr. Fry that we ought to defer 
any action, DO that we are better prepared to handle press relations. Mr. Carter 
stated that a postponed vote would also have the advantage of incorporating Section 
13 at the sane time. 

Mr. Carson withdrew his motion and Senator Ocasek withdrew his second to it. 

Mr. Bartunek demanded the question on his motion to reject ~~. Norris's pro
posal. 

The Chairman called for a show of hands. 
Mr. Norris's proposal was rejected unanimously. 

The Chairman said that Commission members would be advised that the Finance and 
Taxation Committee's proposal would be up for a formal vote at the July meeting, in
cluding section 13 which will be presented by the committee at that t~e. We will 
also have a public hearing at the next Commission meeting on Section 13. 
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• Senator Ocasek moved that the meeting be adjourned.
 
Mr. Bartunek seconded the motion.
 
Without objection, the Commission adjourned until 10 a.m. on Thursday, July 20.
 

• Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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MIN UTE S 

Ohio Constitutional Revision Commission 

July 20, 1972 

A meeting of the Ohio Constitutional Revision Commission was held on Thursday,
 
July 20, 1972 at 10:00 a.m. in Room 11, House of Representatives, State House,
 
Columbus.
 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Calabrese and Ocasek; 
Representatives Norris and t~hite; Messrs. Carson, Carter, Guggenheim, Heminger, 
11rs. Hessler, Messrs. Hovey, Mansfield, Mrs. Orfirer, 1~ssrs. Ostrum, Pokorny, 
Skipton and Wilson. 

Without objection, the minutes of the June 16; 1972 meeting were approved as 
submitted to the members in writing. 

The Chairman asked the members to give consideration to holding meetings in 
cities other than Columbus. It was suggested that public hearings might be held 
elsewhere than in Columbus. 

The Chairman also asked that the members consider either the creation of addi
tional subject matter committees, or of new studies by the already existing committees. 

Both of these subjects will be discussed at the September meeting. 

The next meeting of the Commission was set for September 22, 1972. This will 
run all day, the morning being set aside for committee meetings and a 1;30 session 
of the Commission itself. 

}~. Skipton, chairman of the Legislative-Executive committee reported on the 
work of the committee. The next meeting of the committee will be on September 22 
and a schedule of meetings and the subjects to be considered will be announced 
prior to that time. 

Mrs. Orfirer, chairman of the Local Government committee, expressed her thanks 
to the committee for its hard work. She announced that the committee would now hold 
two meetings every month. She said that the committee had been considering the use 
of regions broader than single counties in meeting local government problems. She 
said that they expected to take up the question of municipal charters and county 
charters in the near future. 

Mr. Heminger, chairman of the Public Information committee, reported that a 
press release on the subject of Article VIII (State Debt) had been completed and 
approved by the committee. He reported also that a number of commission members 
had paid calls on various newspaper editors in the state, explaining the work of 
the Constitutional Revision Commission in general and the proposal on Article VIII, 
state debt, in particular. 

Mrs. Orfirer then took the chair. 
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Mr. Carson, chairman of the Finance and Taxation committee reported that the 
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committee would be taking up Article XII, beginning at D meeting in August. 
He then moved that the Commission approve the report of the Finance and Taxation 

committee on Article VIII and recommend it to the legislature. 
Senator Ocasek seconded the motion. 

~~. tlansfield stated that he had reservations about voting on the proposal at 
this time. He felt that those who are not on the Finance and Taxation committee 
have not been able to get the detailed understanding that those on the committee 
have, and that the committee report may reflect a compromise position on many ques
tions that came up. He felt some members don't have the benefit of any of the ar
guments that allegedly were given against the proposal. He believes that the objective 
was to give the legislature some leeway, irrespective of what the people may do in 
the future or have done in the past. The 6% limit, he understood, was intended to 
represent the amount of presently existing debt irrespective of how it was created. 
He did not understand why the present outstanding debt was a logical amount or an 
appropriate amount for the base under which the legislature could act. To the extent 
that it represents the present debt, however it was created, this would give the 
legislature the power to again create debt to the amount that's paid off. Going on 
from that, the present existing debt includes all of the debt, however it was created. 
A simpler approach would have been to decide a percentage of the revenues available 
for debt ser'iice, whether it was 2%, 3'. or what not, and exclude all existing debt 
not created by the legislature both present and future, if his understanding of the 
basic objective is correct. He also thought the questions raised by Emory Glander 
were good, particularly the question aoout the power given to the State Treasurer 
to determine what revenues were available. The minutes of the last meeting stated 
that Mr. Glander's suggestions had been discussed by the committee and had been re
jected. Members not on the committee have not had the benefit of all the back and 
forth talk about why they were rejected. He stated that, if the Commission is to 
vote today, he would have to abstain from voting on the assumption that the roll 
will be kept open so that he could vote later on. 

~~. Carson responded to l~. Mansfield. He reviewed the length of t~e and 
number of meetings of this committee devoted to the subject. He stated that the 
committee had solicited every group that it felt had any interest in the subject 
to come in and give their views. The proposal has been discussed at Commission 
meetings since January. l1r. Glander's points were revielled at some length by the-.. 
committee and raised with bond counsel, who have assured us that Article VIII is 
tight, technically. The committee would like to have the Commission vote on this 
today, so we can get on uith the job. 

Mr. Mansfield asked about Section 13, and Mr. Carson replied that the recommenda
tion today is that there be no change in Section 13. 

Mr. Carter noted that the committee is going to be giving more consideration to 
Section 13 in view of the public hearing to be held on it today. Section 13 could 
be excluded from the committee report. 

~~. Ocasek moved to exclude Section 13 from the committee report on Article VIII.
 
z.~. Hilson seconded the motion.
 
{~ithout objection, the motion was agreed to.
 

Mr. Norris moved to divide Mr. Carson's motion. The first part of the motion 
would deal with acceptance of the committee report; the second would deal with 
recommending to the legislature. He thinks there should be two separate votes. 

• Mr. Hansfield seconded the motion.
 
By a vote of 3 to 9 the motion was defeated.
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Mr. Ocaaek urged a favorable vote on Mr. Carson's motion, noting the amount 
of time the committee haG devoted to this proposal,and that the committee started 
with many different points of view and now has a unanfmous report to make. We early 
reached the conclusion that a debt limit of $750,000 put in the Constitution in 
1851 was not realistic in 1971. We have listened to bond counsel, we have listened 
to many organizations, we have listened to people who agreed and those who disagreed. 
The chairman of the committee has tried repeatedly every month to answer every ques
tion. He stated that he feels very comfortable with the flexible debt which does 
have a ceiling--if it doesn't have a dollar limit, it has a percentage of revenues. 

~~. Norris spoke in opposition to the proposal. He was prepared to accept 
the work product of the committee for consideration because it's in good form and 
shows a lot of work and a lot of attention. It presents a very clear philosophical 
question. t~ether or not you'll want to go along with a flexible debt ltmit which 
can be set by the legislature without consulting the voting public. In his opinion, 
the public now zealously wants to hold on to the right to become involved and remain 
involved in fiscal affairs of the state of Ohio. He believes that this proposal 
ignores the public temperament. Citizens in this state and everywhere have strong 
reservations about government spending, and are opposed to the concept of deficit 
spending. Inflation scares them to death. And government deficit spending seems 
to receive most of the blame for inflation. Now admittedly much of the criticism 
in these areas that I've mentioned should be laid at the feet of the federal govern
ment, but in my experience voters rarely sort out the rascals in their criticism. 
Mr. Norris mentioned his own alternative. 

The concept was one that would have preserved public involvement in financial 
planning as we now have it in the state debt limit and it would have removed the 
mechanical problems that l~e now have in having to amend the Constitution each ttme. 
He personally believes that leaving to the public a voice in the public debt is a 
good thing. One reason is that it serves as a restraint on the General Assembly. 
He believes that, with the limit set at 6%, the legislature will always have us in 
debt up to 6%. We have been quite successful 1n the past decade in getting the 
public to vote debt on itself. I think it fosters a very healthy relationship be
tween government and the public. He also believes that this particular proposal, 
coming at this time, and as he believes it does, flying in the face of public tem
perament, isn't very good public relations for this Commission because of the bad 
reaction from the media and bad reaction from the public on our last proposal. 

~~. Carson noted that I·~. Norris had gone :right to the heart of the issue. 
The committee recommendation is that the legislature be authorized to authorize 
limited amounts of debt l1ithin the debt limit, ~ithout having to go to the voters; 
this was based upon two assumptions: one is that when the legislature in the past 
years has gone to the voters with a series of seven bond issues for very sizeable 
amounts of money the voters have approved them by substantial margins; and it seems 
that the voters have accepted the fact that some amount of debt in state government 
today is necessary to capital planning; second, that better capital planning can be 
accomplished if you don't have to try to figure politically when is the best election 
to go to the voters and in that bond issue give every facet of government some little 
bite of the bond issue and mention all the issues to which it is being put. We 
thimt this would be desirable within the limited extent we have recommended. 

~tts. Hessler said this llould give the legislature a better change to determine 
priorities as to need rather than to popularity. 
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~~. Ostrum remarked that Mr. Norris had said that if you had a 6% limit, it's 
an invitation to the legislature. I wondered if a similar criticism could not have 
been made when the $750,000 was put into the Constitution. Would that not have been 
a legislative limit then? How did the bonded indebtedness compare then with what 
we have today? 

~~. Carson answered that $750,000 in 1850 represented one third of the rev
enues of the state of Ohio. The bonded debt still represents one third of today's 
revenues. He made one other comment--I would like everyone in the room to understand 
this. He talk about a $750,000 debt limit which is not the fact. In 1960 the voters 
approved an amendment which permitted the issuance of $259:;000,000 of bonds for 
various capital improvements, a one-time bonding authority, and in that same amendment 
there is a $500,000,000 perpetual highway bonding authority. Four years ago the 
voters did approve half a billion dollars additional debt limit and there has been 
speculation that they did not understand this. If this Commission does approve 
this amendment we hope that every voter in Ohio will know what this does. I cer
tainly would not want to bury the effect of this amendment in nice words that the 
voters wouldn't understand. 

Mr. Guggenheim moved that the following two paragraphs be added to the Savings 
Clause: 

Any moneys set aside or appropriated by or pursuant to any section of 
Article VIII repealed by this amendment for the payment of the principal 
of or interest on debts contracted thereunder shall be included in revenues 
of the state subject to appropriation by the general assembly for purposes 
of the computations to be made under divisions (A) and (G) of Section 1, 
Article VIII, enacted by this amendment. 

Section 3 of Article VIII, enacted by this amendment, is a substitution 
for the equivalent provisions of Section 2i of Article VIII, repealed 
by this amendment, and any references to such provisions of Section 2i 
shall be deemed to be references to Section 3. 

}~. Ostrum seconded the motion. 
11r •.._Guggenheim· explained tnst his amendaz:,lEt\t.did not affect the proposal sub

stantively but consists of some additions to the savings clause or schedule deemed 
desirable by bond counsel. 

Hithout objection, the motion was agreed to. 

}~. Skipton said that he would pass. as he had hoped that Section 13 would 
be disposed of before a vote on Mr. Carson's motion was taken. 

A roll call was taken on the Carson motion as amended. 
Those voting YES were Senators Applegate, Calabrese and Ocasek; Messrs. Carson, 

Carter, Guggenheim, Heminger, ~~s. Hessler, Messrs. Hovey, l~s. Orfirer, Messrs. 
Ostrum, Pokorny and Wilson. Messrs Skipton and Mansfield passed. Mr. Norris voted 
NO. 

There being 13 Yesses, the motion was agreed to by those present. However, 
since a recommendation to the General Assembly requires a 2/3 vote, the vote yill 
be held open until the next Commission meeting. 

}~s. Orfirer commended Mr. Carson and his committee on their task. 
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}~. Carter resumed the Chair. 

The Commission then proceeded to hear testimony on Section 13 of Article VIII.
 
It has been proposed that that section be enlarged to include pollution control,
 • 
pollution abatement and housing for low and moderate income families. The section 
presently applies to industrial and~economic developm~nt revenue bond financing. 

In response to a question from Mr. Mansfield, Mr. Carter stated that no action
 
would be taken on Section 13 today.
 • 

l~. Grigsby, Deputy Director of the Department of Economic and Community De
velopment,testified as follows: The primary issue to be decided here is whether 
or not housing in the state of Ohio is a public purpose. By being included in 
Article VIII, Section 13, that would be firmly established and ~s desirable. The 
Governor's Commission on Housing and Community Development has made recommendations •both to the Governor and to the legislature concerning the necessity for housing 
for lm~ and moderate income families in this state, and recommended the issuance of 
bonds for this purpose. The primary basis for submitting the recommendation that 
there be a capability on the part of a state agency to issue bonds is to acquire 
the advantages of the state in the bond market, as opposed to being subject to the 
market rate, if a private concern were to issue bonds. In providing the specifics •of bondine for housing there is an additional consideration that has been included 
in the leeislation that has been submitted to the legislature: that is something 
called a moral obligation. As proposed in both of the bills that were submitted to 
the legislature, there was a provision for what was called a moral obligation. 
What that means is that the legal obligation is the oblieation of the agency 

rather than the state. If the agency cannot meet this obligation, the state has •a moral obligation to pay the debt. 

I think it is also important to note that there is now existing legislation 
that involves state money for the construction of housing for low income families. 
That lau established an Ohio Housing Development Board. However, that board is 
severely limited in its capacity to finance the construction of housing. It is •
limited to $5,000,000 coming from the state's general fund. The proposed legisla
tion would create a finance agency and authorize it to issue bonds, limited to the 
construction of housing and related community developments. It does this through 
the use of loaning money primarily to nonprofit corporations but also to limited 
dividend co~porations. The actual construction is done by private enterprise. The 
basic incentive involved in this instance then is a provision of moneys for the • 
construction of housing for low income families at low market interest rates, by 
use of the state bonding authority. 

A question which came up in the Governor's Commission in connection with the 
involvement of the state in the construction of housing is whether this is a du
plication of federal efforts. It is the conclusion of the Commission as well as • 
the Department, that there is no such conflict. We believe Ohio knows more of what 1 

its problem is, and is therefore more capable than the federal government of re
sponding to the problem. 

Donds would be issued by a finance agency, whicp uould not be a department 
of the state. That agency l~ould issue the bonds with the understanding that the • 
construction that it involved itself in would serve as collateral or the means by 
which the bonds would be repaid. The legislation provides for a capital reserve 
fund. I mention this because while the agency is required to maintain a capital 
reserve fund equal to the principal and interest due in the succeeding year, there 
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is an additio~al provision that the agency report to the administration the status 
of their reserve fund, and in the event that the money in the reserve fund does 
not equal the amount that might be required to payoff the principal and interest 
of the preceding year, the administration is required to include the difference in 
this appropriation request for the biennium. There are nO\1 some 19 states which 
have housing finance agencies of one kind or another. nIl of these, with the ex
ception of ~~o, use the rno~al obligation mechanism. nIl of them, with the exception 
of one, have the capital reserve requirement. The need for the capital reserve re
quirement is basically one "hich makes the bond saleable. Hithout that requirement, 
\~e have been advised that they would not be saleable bonds on the market particular
ly since a moral obligation is involved. None of the states which now have housing 
finance agencies have focnd a need to request appropriations to make up any deficits 
in the capital reserve fund. Nevertheless, there is that provision. I don't think 
I can emphasize too much that a basic issue here is whether or not housing is a 
public purpose, and the Constitution should be amended to allow the legislature and 
the state to meet the housinB needs of the state. 

~~. Hovey - As I understand the situation, you have a housing commission which 
made recommendations, the administration which made recommendations, and the Housing 
Development Board which made recommendations. The legislation still pending before 
the General Assembly all had, as I understand it, the conunon element of the issuance 
of revenue bonds for housing. In those bills, there was, as I understand it, a 
constitutional question. Therefore the situation was that should any of the bills 
which are identical with respect to the features that are being considered here have 
passed there would have been a constitutional question with respect to whether those 
revenue bonds are valid obligations of the state of Ohio or of any of its instru
mentalities. Was it the intent of the sponsors of those bills to bring a test 
case to establish that point before any real activity took place? 

~~. Grigsby - We were fully m~are of the constitutional question and anticipated a 
test of that question in the event any of the bills were passed by the legislature. 

~~. Norris - Am I correct in assuming that one of the usual indicia of revenue 
bonds is that there are no tax funds involved? We're talking about revenues pro
duced from a project. Is it your understanding that Article VIII, Section 13 as 
it now appear',.in the Ohio Constitution is a revenue bond proposal? I notice it 
says on page 2 in the present language that moneys raised by taxation shall not 
be obligated or pledged for the payment of bonds. Is it your understanding that 
this is a revenue bonding section of the Constitution? 

~~.Grigsby - Yes, as it presently stands, it pertains to revenue bonds. 

Mr. Norris - Am I further correct in assuming your proposal i$ suggestinB at the 
bottom of page 1 that a pledge may be funded by appropriations would be a departure 
from the present revenue concept of Section 13 in that it t10uld in these instances 
for pollution abatement and for housing permit the use of tax funds? This is a 
departure from the revenue concept in those two areas. 

Mr. Grigsby - I can't speak to pollution abatement but I can speak to housing. You 
really have two questions. One is whether or not it is constitutionally possible 
to issue bonds for the purpose of constructing housing. The second question is 
whether or not tax moneys should be made available to make up any deficits in the 
reserve fund. And the first has to do with revenues. In the instance of moral 
obligation bonds, the obligation is not that of the state but rather of the agency. 
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It does not go to the purpose or intent of the revised article. 

Mr. Hovey - You have severol questions. First, whether or not you are issuing the 
general obligation bonds and that question hinges on whether the full faith and 
credit of the state is involved in the repayment. Current Section 13 deals only 
with revenue bonds. Amended Section 13 is also designed to deal with the same thing. 
Therefore the language on the bottom of the first page indicates that the reserves 
may be repaid or supplemented by appropriations, and there is no pledge of the full 
faith and credit of the state of Ohio in either the present or proposed amended 
Section 13. As a practical matter, to market revenue bond~ you end up pledging 
everything but the kitchen sink and the full faith and c~edit of the state. The 
bonds are floated on the basis of pledging everything but the kitchen sink, but in 
many instances the General Assembly appropriates debt service. For example, a more 
extreme case than the legislation proposes in housing are the question of bonds for 
academic facilities for universities. When we build in this state say a n~l engin
eering science building at the University of Toledo we build it by revenue bonds. 
The building itself will not have revenues but the University itself will in the form 
of tuition, all of which are pledged to the servicing of the revenues. Actual ser

vicing of the revenue bonds, however, does not come from tuition or fees but is done 
by the General Assembly by appropriation. The language l~ith respect to appropriating 
to a reserve is in effect the creation of an authority and is less involved with the 
financing by revenue bonds than is the current mechanism. I think that the answer 
to Mr. Norris's question is that this does keep revenue bonding separate from general 
obligation bonds. Obligations under Section 13 will not be subject to the limitations 
on general obligation debt that we have discussed in Article VIII. The authority 
with respect to housing in the Constitution would not differ from that prescribed 
for other forms of debt. rThat ~~. Grigsby is talking about in terms of statutory 
matter is a moral obligation which the legislature could adopt at any time it chose 
for housing. 

Mr. Norris - Am I correct that, for the purposes set out in present Section 13, you
 
can't use tax funds?
 

Mr. Grigsby - Historically the state has used tax appropriations for purposes of
 
meeting the service requirements of the bonds which is usually called the capital
 
reserve fund. This happens even under Section 13.
 

Mr. Hovey - It is my understanding that the state cannot pledge under the present 
or the amended version the general tax revenues of the state of Ohio for debt service~ 

It is also DY understanding that the state can't under the original and the amended 
versions, for a~y purpose for which revenue bonds are issued, gratuitously pay the 
debt service, from something other than the incomes which are pledged. 

Mr. Norris - You think that in spite of the language on page 2 at the top, that
 
moneys raised by taxation shall not be obligated or pledged for the payment of the
 
bonds, the General Assembly.for the purposes set out in Section 13 today could ap
propriate money for reserve fund?
 

Mr. lIovey - The language here ;lsha11 not be obligated or pledged" goes to l-lhat is 
in the bond indenture. That relates to the state's obligation to the person who 
lends money to the state. ~here is a separate question as to how you actually ~ 
the debt service. The General Assembly today has appropriated Some ~25,OOO,OOO in 
this biennium for the purpose of paying debt service on revenue bonds. Then the 
question becomes if you can pay the lender directly by appropriation is there a 
prohibition against paying them indirectly by a reserve fund. I think the answer is 

96 

•
 

•
 

•
 

•
 

•
 

•
 

• 

It 

• 

•
 



•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

•
 

that since the t'lost cxtrcnc \wy if, paying it directly. the reserve fund is no problem. 

Hr. Norri:; - :But even thou::::;h the uce of the reserve fund upon a default, the usc of 
it \1ould :;till be O.K. bec<lusc there \las no obligation in pledging. 

Hr. Hovey - '.L'hc state may use its ta:-:ing po;·mr for the purpose of paying off revenue 
bonds if it chooses to do co. It i.lay not covenant \\li.th the bondholder to use such 
funds for. :';\lch purpose. The );}nr,uag~ that alloHs you to covenant with the bondholder 
is the provision \·]c ju~;t voted 0,1. uhich hasieally says thai: even if the General 
As~;cm1>ly [,:l.ils to act the J.'rc:a:;urer uses recei.pts \'lhich are not otherwise encumbered, 
pulls it out of there and {lnys the bondholder:,. No such anthority exists under Sec
tion 13. I\n approprivtion l.>y the lcgi:;lalure \'1Ould be requircd nor can it be man
datcd in the revenue bond inr,trur.lents. or the acts \'lhich established them. 

Mr. Ilan:;field - In further clarification of Hr:. Norris's qllestion, your question to 
the "litnc'f;f; inJi.ciJtcd to r.1C that dlile you believe, and he believes, and perhaps the 
legislature Lclieves that \1110\; is proposed at the bottom of page 1 is perfectly valid 
uithout the la.nsuage. the insertion at the bottom of pUBe 1 \1ill remove any doubt. 
It; eha t about r iSht? 

Mr. Gri~fjby - The proposed amendments to the section specifically indicate those 
improvcmr::nts for which bonds can be issued. To that extent there is a chanee-
the qucstion of whether or not one can use tax money to payoff oblieations. 

11r. HansfiC'1d - Hay I come bnck to Nt'. Hovey IS vicu that in none of the b ills that 
have been described. as I understand it, ,~as there conter.lplated constitutional 
amendment Lo make the legislation a valid piece of la'·l. l!evertheless there appar
ently uas ~omc doubt so that there had been plans to test this question out. And 
if I understood Hr. Hovey correctly the lanp,uagc at the bottom \'laS suggested and 
is bei.ng recommended to avoid the necessity of that kind of litigation. Even though 
'-11 thout this proposed am£'~n{.lr.lcnt you would be hopeful that the courts would permit 
this kind of practice.

• 

Hr. Norris - If \-1hat we' 'Ie been saying about the use of tax funds to fund a reserve 
is correct, the real change in practical effect is the second line from the bottom 
in the fjrst llord \-1here He insert the word "pledge." That uould be a substantive 
change then. Under this lan::;uage He would be able to pledge a reserve at the time 
of issuance. A reserve funded by tax funds as opposed to today Hhere we can't pledge 
the reserve but we can fund the reserve. 

Mr. Hovey - Your O\1n capability to pledge a reserve would be at the time of issuance 
of obligations. You could pledge such reserve as had already been appropriated and 
made available. You could not pledge the availability of future appropriations to 
create a reserve. 

Mr. Hcll1sfield - Couldn't you pledge reserves not nO"1 created but perhaps 1:0 be 
created? 

Nr. Hovey - :~he bonri indenture could say that a reserve Hill be created by 10% of 
the rcpay:ncnts of \vhoevcr built the housing. TIlat \vould be a binding future creation 
of reserves. The bond indenture could not say that the reserve would be funded by 
approprintions by the legislature. . 

Hr. Nansficld - You're really pledging under a mortgage on property you don't nOl} 
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own. By thae analogy. couldn't you pledge assuming you had a reserve which had 
been properly created? • 
Mr. Daker, Department of Finance - This will permit the creation of a reserve that 
has no money in it, the state has no obligation even to put money in it, but if 
the state ever decides to put money in it, then that money once appropriated is 
pledged in payment of bonds. ibst general obligation bond indentures contain a 
constitutional appropriation of money and there is a legal question as to lJhether 
the General Assembly needs to appropriate general obligation debt. We've always • 
appropriated debt service but bondholders could go into the treasury without an 
appropriation. 

Mr. CJrson - lir. Grigsby, I received from you a report from the Governor's Housing .. 
and Community Development Advisory Commission. As I read it, that report doesn't 
cover this funding concept that is in the bills pending in the legislature nor in • 
this amendment to Section 13. Is that correct? 

lir. Grigsby - There is a provision in the report about the provision having to do 
with capital reserve funds in the process under which bonds will be issued. The 
Commission has recommended legislation to issue bonds for the housing of low income 
families. The Commission supports this concept. • 
Mr. Carson - llbich states have capital reserve provisions, how long have then been 
in force? I think you indicated that no appropriations have been made or needed 
to be made to bailout the bonds, in any of these states. 

•Mr. Grigsby - Massachusetts, New York, Michigan and Illinois. In Illinois, the 
legislature passed legislation creating a housing finance 8zency and gave it au
thorization to issue bonds. There was no provision for capital reserve fund and 
the state found itself in a situation where it could not market its bonds. It 
had to go back to the legislature for the capital revenue provision - the moral 
obligation. • 
Mr. Carson - Now, have these been in force for many years? 

Mr. Grigsby - New York has all kinds of legislation to do with housing and com
munity development. It has been in existence some 20 years. Michigan's law was 
passed in 1965; Massachusetts law was passed in 1967 or 68; Illinois's was in •1967. In Hassachusetts the initial issuance of bonds was some $300,000,000 raised 
in 1972 to $1,000,000,000. llichigan started out with some $300,000,000 and it has 
gone to some $800,000,000. The experience of these states has been such that the 
mechanism has proved itself. In the case of Massachusetts, they got an initial 
appropriation. They paid that money back in the second year of the program. They 
had $1,000,000 in excess of their obligations of principal and interest. There •is a history sufficient enough to show that this kind of agency does and will work. 
States do not have to use ta,: moneys to meet these obligations. 

Mr. Carson - If this amendment were adopted to Section 13 and if the legislation 
should pass in the recommended form and if the agency did issue larga amounts of 
these bonds and then there uas a need to bailout the bondholders and if the legis •lature did not do so would there be any impact, in your opinion, on the sta~e's 
ability to go to the market ~1ith its other bonding authority? 

Mr. Grigsby - I am not prepared to answer the question. 
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Mr. Hovey - There most certainly would~ Any state that defaults on any revenue
 
bond is going to have a terrible time selling any other ravenue bonds or general
 
obligation bonds. That's true not only for housing. If the support payments that
 
were made to the Department of Hental Hygiene were insufficient to pay service on
 
hygiene revenue debt everyone in the state would have a deep interest in bailing
 
them out and would undoubtadly do so.
 

Mr. Carson - I guess my point is that a moral obligation is practically an absolute 
obligation. 

Mr. Hovey - That's not true of only the moral obligation language. That's true
 
when there's no moral obligation. If you issue a straight revenue bond you do not
 
wish to default on any state obligation. No matter what you told the bondholders
 
in terms of indentures and pledges •
 

Mr. Carson - Does the legislation that is now pending have a limit of the authority 
to issue bonds? 

Mr. Grigsby - There is no limit of dollar amount of bonds to be issued • 

Mr. Carson • The agency would determine this? 

Mr. GriGsby - Yes. 

Mr. Carson - Now this amendment your agency and the Finance Department are recom
mending to Section 13 lik~lise places no limit on the amount of payments that could 
be made by the legislature to the reserve. Is that not correct? 

Mr. Grigsby - That's right. 

Mr. Carson - Let's say that the agency which is not limited in the amount of rev
enue bonds it could issue issues $5 billion worth. Obviously the need to bailout 
the bondholders. if it should occur, would not have a limit either, and this is 
not limited by the debt limit that we have proposed in Section I of Article VIII. 

Mr. Hovey - That is correct, both with respect to purposes in existing Section 13
 
and with respect to any added purposes.
 

Mr. Skipton - We're talkinG about huge amounts of money. possibly $5 billion worth. 
Within the past week some official has estimated that there is a need for 500,000 
housing units in this statc. l1e haven't even gotten to protecting employment op
portunities or to pollution abatement yet. This debt obligation would be much 
greater than the 6% in general obligation debt we were talking about before. 

Mr. Grigsby - The advantage for bonds issued by an agency of the state, but not
 
the state, is the lower interest rate.
 

~~. P.obert Baker, Counsel to the Department of Finance, testified next, 
on reasons l1hy there is a suggested amendment to Article 13 to add housing and en" 
vironment to that section. There are two restrictions on issuing debt in these 
areas. A little history l~i11 show you what happened. Sometime in the early 60's 
it was decided that industrial development financing, which is a program to help 
bring jobs to the state of Ohio, would be helped as it was being done in other parts 
of the country by the state using its ability to raise money to finance the con
struction of plant sites in the state of Ohio. That's what Section 13 is about • 
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But it was ~ecided to attempt ~his by statutory 1~1 on the ~ssumption that the 
Constitution is broad enough ~o include industrial financin~. The law was pnased 
a test caGe car.le - is was thrtr:m out as unconstitutional. ~here are two reaeons 
why, l1hen l1e etart venturinc in these areas, ,~e run into conotitutional probler.w. 
The firet 10 till! question of a public purpose. There is a theory that the state 
can only ennaLe in somethinc for a public purpose. SpeakinG realistically, lUlat 
happens is l:i.1~t the General .:'..osembly by passing a statute declares a public purpose. 
When the Supreme Court does not a3ree with the General Assembly, you have an uncon
stitutional s~atute. '{he second problem is called lending credit. After the canal 
lands fiacco in the early leOO's Ohio followed a very strict policy not to lend the 
state's credit to private peo~le. If you were going to help General ~~tors to build 
a plant, if you issue debt to help them build that plant you immediately raise the 
question of landing credit for private purposes. Now those ~70 questions exis~ cur
rently for houeing because obviously you would be raising ~mn~7 and turning a~ound 

and giVing i~ to private contractors to build housing unite for people to live in. 
That's not the same thing as raising money to build a state university engineering 
sciences building or buildin: a state hospital. Secondly, environmental protection. 
We're not talking there abou·:; an area of state concern that mayor may not be passed 
by the General Assembly. We're talking about an area of regulation the General As
sembly has nou passed that is about to be enforced in Ohio uhich probably will cause 
great capital demands for certain industries in the state. Lnd we may be puttin8 
ourselves in::ile situation ,"7herein our desire to clean up the environment may cause 
certain industries to consider moving elsewhere where the reeulations are not as 
strict. Or ~nlere someone elee will aid them in the construction of a plant that 
meets the requirement. You Cet into a strange situation if you build a new plant 
under existinG law you coulo build in all the environmental safeguards, with state 
aid. But if you have an exiotinz plant under existing law you probably cannot build 
with state aid those devices needed for environmental protection. Therefore what 
this amendment attempts to do iD to go to the question of public purpose and lending 
of credit because why do you have Section 13? As I said, an original attempt at 
legislation failed so the le3islature came back, proposed a constitutional amendment, 
it went to the voters, it waD passed with a second test case. The Supreme Court 
said :tWell, the voters have pacsed the amendment so we're required to do these things." 
That is basically what this maendment will do. One further thing which should be 
pointed out--a significant change of two words. 

On the first line of pa:::e 1 the third and fourth words, ;:or protect." Currently 
the way section 13 is interpreted is that it's O.K. to use the revenue bond for 
private enterprise like build inn a new plant because building a new plant is helpful 
to job opportunities in the state of Ohio. But bond counsel and others are troubled 
as to whether adding capital machinery is creating job opportuaities. Whether in 
fact this device can be used ;:0 help private industry replace obsolescent equipment 
in the plant. Mr. Chairman those are the underlying reasons that the Finance Depart
ment ,"lould 1il~e to suggest to the members of this Commission tilat these changes of 
Section 13 can stand independently of any disposition of the report of the Finance 
and Taxation committee. These are desirable changes in my opinion regardless of 
whether the state goes to a flexible debt limit or not. As I have testified oefore 
this Commission I believe thnt a flexible debt limit is a step forward for the state 
of Ohio but re3ardless of whether the General Assembly thim~s it's a step fO~lard 

and regardlesc of whether the voters of Ohio think it's a step forward this inde
pendently "lill stand on its oun feet. It might well be a separate item of consid
eration independent of the fleXible debt limit. 

Mr. Mansfield - Turn to page 2 of Section 13. The first complete paragraph presently 
prohibits the lending of credit for prOViding gas and utili~J service to the public. 
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My question non itOeS to whether the amended Section 13 would ~,erm1t the financing 
of pollution abatement facilities in connection with new or e::isting facilities. 
What was the intent of the committee? 

Mr. Baker - The intent of the changes in that paragraph as originally drafted was 
to eliminate presently superfluous references to ratification of certain statutes 
that were in effect when the original Section 13 was enacted. There was not intended 
to be any substantive change in the treatment of electric or nas utility service • 

Mr. Mansfield - When you add the pollution abatement language it seems to me you 
create an ambiguity as to whether an electric utility company could not ask for 
financing for pollution abatement equipment. 

Mr. Baker - Hithout further study, I would have to say that this is an ambiguity • 
It was not drafted to change the treatment of public utilities. 

Mr. Mansfield - My question is nhether you intend that the proposed changes would 
permit utilities to get state help for pollution abatement equipment. 

Mr. Mansfield - For instance, over in Pennsylvania we can get state help; I suppose 
that it was your intention not to make this aid available. Those of us who build 
in Pennsylvania would deprive Ohio of new jobs.r would suggest that if you really 
haven't come to a final conclusion it may be worthy of some further consideration, 
to permit utilities to benefit from these new provisions. 

Mr. Hovey - How did the public utilities get in this thing in the first place? 

Mr. Mansfield - r don't know, Hr. Hovey, but r can guess. It l~as probably put in 
to discourage the state from going into the utility business. 

Mr. Hovey - That problem does not arise with respect to pollution control facilities. 
You could get whatever the substance was in the first paragraph in the first place 
and still the pollution control facilities would be covered. 

Mr. Mansfield - I would be very hopeful that the committee llould see fit to do 
whatever may be necessary to permit state help on pollution abatement equipment for 
utilities. It can be argued from the first complete paragraph on page 2--how you 
argue this r am not sure--but if you add pollution abatement facilities to an exist
ing plant it obviously isn't being added to provide electricity because it take~ 

power to run the equipment. You could argue, of course, that you can do it under 
the way this is written. 

oMr. Skipton - Hhy do we engage in all this excess verbiage anyt1ay? Why don't ';-1e 
adopt an amendment to authorize the General Assembly to define what a public purpose 
is? 

Mr. Baker - This is a bond counsel section. Those of you who have dealt with them 
will find that if you have a npecific proposal, in order to render a legal opinion, 
they will want to find language that clearly authorizes everything he has to give an 
opinion on. 

Mr. Skipton - r have one other question. There's a phrase in here "enhancement of 
the quality of the environment. 1I r could give 50 examples of things that enhance 
the quality of the enVironment, and one of them would be, of course, a complete 
parks system for the state of Ohio • 
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Mr. Baker. L have never heard those people who are enamored of enhancing the en
vironment using this proposal to create a monstrous state. parI; system. I would like 
to go back to the other important point--the issue in selling bonds is whether bond 
counsel is going to sign an opinion. Regardless of what the statutes say, if counsel 
is not going to sign an opinion, you've wasted a lot of effort. You will not sell 
your bonds, and the real issue involved here is, given certain public purposes, do 
you wish to have test cases prior to each bond issue? Let the Supreme Court deter
mine whether each bond issue is valid? That is the real issue, because you will 
not get bond counsel's signature without specific mention of the purpose. The alter
native to not putting specific designation in the Constitution is a series of cases 
before the Supreme Court. 

Mrs. Richard Brownell, of the League of Women Voters, spoke next.· She said she really 
wanted to reiterate some of ,~hat Mr. Skipton said. The League of Women Voters spoke 
before you on lmy 18 and at that time indicated our support of the flexible ltmit 
and agreed that many provisions should be removed from the Constitution. We strongly 
support what you did today in the way of the flexible debt limit. There are in the 
Constitution ~~o kinds of debt. You have before you today a general statement of 
how to deal with general obligation debt, and then you have a statement that all debt 
of the state must be used for a public purpose declared by the General Assembly. We 
feel it's good constitutional language, it's flexible, it puts the responsibility 
where it should be in the elected representatives. We believe this is where the 
responsibility lies. We have no way of knowing what purposes will be ten years from 
n~. 

But now we're dealing with another kind of debt--revenue bonds, and these are 
dealt with not only in Section 13 but also in Section 3 and there we have a great 
deal of detail not only about purposes but also about means of bonding. Mrs. La,~ence 

and I would lilte to raise a few of these questions and put before you the question. 
"Could you write some sort of general language to cover revenue bonds and perhaps 
challenge bond counsel to have it construed in the courts?" 

Mrs. Lawrence - We have said over and over that we think the Constitution should De 
a clear and concise document, as understandable as possible. It should also be 
flexible. This section is very complicated. It should be written so clearly that 
interpretation is not difficult and the only way this can happen is to have such 
basic language that you leave the specifics to somebody else--to the General Assembly. 
The kind of discussion you were having here today about the housing section, the 
environment section, sounds like something that should be discussed by the elected 
representatives. The fact that it is being proposed for the Constitution and is so 
complex and so specific indicates to me, at least, that it's something that should 
not be in the Constitution. llith the passage back in 1968 of 2i, and ,with the passage 
of the new wording if you were to approve the new wording in Section 13, you have 
fully implemented the concept of hybrid revenue bonds. In this year, it's $40,000,000, 
in money pledged to the repayment of the Ohio Public Facilities Commission, for these 
purposes mentioned in 2i. That would be roughly for a fiscal year 1.3% of the rev
enues as you define them. The question is what is the purpose of this kind of bond? 
It's purpose is pledging user fees, and working through the General Assembly is simply 
to enlarge the debt limit. If that were the purpose wouldn't it be better to consider 
raising the flexible debt limit higher? If the hybrid revenue bond is an acceptable 
idea, why not open it up, if it is justifiable. to other purposes? Why not write a 
general section which refers to this kind of funding and say that it can be used when-

Ithe General Asever sembly declares pua blic purpose and deemed appropriate to it,use 
instead of maintaining the 2i section and enlarging it in Section l3? It just doesn't 
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make sense to me that if Ohio's Constitution was very flexible in this respect and 
did not mention specifics, the bond counsel would say we can no longer sell any 
revenue bonds from the state of Ohio because it's not in the Constitution. I think 
that if the money were there the bonds would get sold. }~ybe that's not right and 
you will argue with me. I also think it would be a lot easier to understand the 
general principles which would be put in. I was working on this in 1968 and did not 
understand until recently what that bond issue was doing, and I'm sure that the 
average person does not. To ask him to make that kipd of decision is highly ques
tionable, I think. One of the things that we had questions about when the Ohio Bond 
Commission was proposed was whether the power to issue revenue bonds should be taken 
out of the General Assembly and put into the hands of an independent authority. 
There's something very businesslike about it and attractive in that way, but you are 
removing from the hands of the people who are responsive to the public the right to 
make the decisions on how money should be spent. Wouldn't it be better for the state 
of Ohio, through its appropriate department, to be given the authority to issue 
revenue bonds if the General Assembly deems it appropriate and avoid the use of 
special commissions and authorities whenever possible? Isn't there some way to make 
the Constitution tidy and basic, concise and clear so that the court does not have 
questions when it came to interpret it. I think then that we put the decision-making 
where it belongs, in the hands of the General Assembly. In order to get voter ap
proval, would it not be easier if the language and the purpose is clear and under
standable, to explain that to people? The League trusts the voters. We think that 
if the purpose is clear and well thought out that you can sell people on the concept. 
1 heard Hr. Skipton say earlier that this might well open up the state to all k.inds 
of projects outside the debt limit. Of course this is true, but there are other 
controls. The control would be whether you could sell the bonds. We want to keep 
the Constitution easy to understand, and useable in the future. 

Needs may change in the future--financing of public schools perhaps. What if 
it should be decided to build municipal hospitals by this technique? When you limit 
the purposes then you have to keep coming back and changing the Constitution. 

Mr. Hovey - Consider two specific projects--one is revenue bonds backed by the credit 
of John Skipton for building moderate income housing and one involves the use of the 
credit of the state of Ohio in financing of pollution control facilities of the Ohio 
Power Commission. As I understand your position, it is your desire that the General 
Assembly rather than the Constitutional Revision Commission have the right to do 
both those things. 

Mrs. Lawrence - Yes, the decision should be the General Assembly's. 

Mr. Hovey - If you are told by sources you consider authoritative in these matters 
that the effect of having the general language without specifics would be that you 
could undertake neither of the projects you wished and so you went through approxi
mately three years of test cases, would you then be willing to support something 
other than general language in order to give to the General ~ssembly the power to do 
those two things? 

Mrs. Lalo1rence - It might be l'Jorth it if those three years would clear it up but what 
I don't understand and I wonder if bond counsel were presented with the idea that no 
specific wording would be in there whatsoever and that would be extremely flexible? 

Mr. Carson - He were told, I think, by bond counsel, that unless specific language 
dealing with housing and pollution abatement facilities is clearly indicated in the 

1.C3 



•� 
15. 

Constitution that this isa proper public purpose, that they l-lOuld not feel they 
could sign an opinion. 

Mrs. Lawrence - This was assuming that the language of 2i would still be in there. 
I'm suggesting that even the language in 2i should not be there. 

Mr. Carson - You realize of course that the Commission earlier in the day has approved 
21. Let's stay with Section 13. I agree with Mr. Hovey that we have been told that 
the bond counsel would not feel that the state could go into this type of financing 
on revenue bonds unless Section 13 is amended even though we have a public purpose 
clause newly drafted in this revision. They would not feel they could rely on this 
public purpose clause. Going to 2i, the dilemma we faced--we fully realize the 
impact of 2i, we understand how it operates but we were somewhat swayed by the fact 
that four years ago this was submitted to the voters and was approved four years ago. 
Our hope is, however, that to the extent the debt limit will permit the financing 
of those facilities as general obligation bonds, it will occur under the flexible 
debt limit rather than under 2i because the interest rates are more attractive with 
general obligation bonds. 

Mrs. Lawrence - Does Section 2 refer only to general obligation bonds? 

Mr. Carson - Section 2 says that no state debt shall be contracted nor shall the 
credit of the state be used. Our feeling is that this goes beyond general obliga
tion debt. 

Mr. Ocasek - I strongly believe in general language. I don't like delineating public 
housing or environmental protection or anything else because I agree with you that 
we do not know the needs 10 years from now. But bond counsel makes a very strong 
case that the Supreme Court of Ohio has the history of strict interpretation of the 
Constitution, and unless they specifically see it, they don't approve it. Bond 
counsel says how can we write an opinion to sell bonds if the history of our Supreme 
Court has been unless the Constitution says we can do it for housing, they deny that 
it can be done for housing. I'm torn by a desire for general language and if you 
don't specify these things you aren't going to get them. 

Mr. Bailey of the Ohio Bankers Association spoke next. A committee of the Ohio 
Bankers Association is scheduled to meet on August 2 and will be studying this pro
posal. That cOlmnittee will be looking at the current statistics on low income 
housing, what happening in Ohio, looking at the programs of the federal government 
as well as what existing lenders are doing in the state of Ohio. We think that 
these are important items, we see that building is at an all time high. I was in~ 

terested in somebody's comment, I think it was Mr. Skipton, about the need for 
housing. As bankers, we would like to look into it and see what kind of job is 
being done. I would hope that your committee would also look at these kinds of 
statistics to determine whether the state of Ohio should be in the housing finance 
business or the pollution area. I think these are two different issues. We have 
several communities that are doing a fine job with financing low income housing. 
Crestline is an example. They also see the problem of pollution as being one that 
is insurmountable because many industries need this kind of help if they are going 
to be able to do what is required of them by the federal as well as the state gov
ernment. tJe'll be trying to give you some of our points of view and statistical 
information after August 2. 

Mr. Carson said that the information would be most timely, as the committee would 
be meeting again on August 24 and 25. 
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Mr. Mansfield - 1 have e feeling that if we had further public hearings on this

• Section 13 we would get a great deal of interest. 

Mr. ~~nsfield moved that we not limit public hearings on Section 13 to today's 
session. 

• Mr. Carson said it would seem appropriate to ask for public testimony on 
whatever the committee recommends after its August meeting. 

Mr. Mansfield withdrew his motion. 

On motion of Mr. Mansfield, the Commission adjourned, with the roll call held 

•� open until September 22 on Mr. Carson's motion.� 
Mr. Skipton seconded the motion.� 
The meeting was adjourned.� 

Ann M. Eriksson, Secretary Richard H.� 

• 

• 

• 

• 

• 

• 
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Carter, Chairman 



•MINUTES 

Ohio Constitutional Revision Commission 

September 22, 1972 • 
A meeting of the Ohio Constitutional Uevision Commission was held on Priday, 

September 22, 1972 at 1:30 p.m. in Room 11, House of Representatives, State House, 
Columbus. 

Vice Chairman Mrs. Linda Orfirer presided. • 
The following members were present: Senators Applegate, Calabrese, Gillmor, 

and Taft; Representatives Norris and Russo; Messrs. Carson, Cunningham, Guggenheim, 
Hovey, Mansfield, Montgomery, Mrs. Orfirer, Mr. Ostrum, ~~s. Sowle, Messrs. Shock
nessy, Skipton, and Wilson. •Without objection, the minutes of the July 20, 1972 meeting were approved as 
submitted to the members in. writing. 

The Chairman expressed the sympathy of the Commiselon to Senator Gil~r on the 
death of his wife. •

The Chairman announced the appointment of two new members to the Commission: 
Mrs. Claude Sowle, of Athens, and Representative Robert Nade., of Warren. 

The date of the next Commission meeting was set for Thursday, October 19, at 
1:30 p.m. • 

The Chairman reported that Article VII on debt revision had passed. She asked 
if anyone would like to still cast a vote. She reported that Mr. Mansfield had 
written out the reasons for his "no" vote and that copies '''ould be available to those 
that desired them. The recommendation passed 20 FOR and 3 AGAINST. 

Inasmuch as Mr. Heminger could not be present, the Chairman spoke of the work • 
of the public information committee. Mr. Heminger made a speech to the Ohio Trade 
Association Executives and Mrs. Eriksson spoke at a convention of County Commission
ers and County Engineers. 

She noted the question and answer sheet each member had received on the calling 
of a constitutional convention. This is for the purpose of being able to answer • 
any questions the general public may ask~ 

Dr. Cunningham inquired about the Commission's position on the convention ques
tion. 

The Chairman stated that the Commission reviewed it very carefully and deter
mined that it was not appropriate for this body to take an official position. 
Since the act that created the Commission says that it reports either to the legis • 
lature or a convention, members thought it was not our place to suggest which it 
should be. She noted a communication from the prestigious Citizens' League of 
Cleveland which states that they are goine on record as opposing a constitutional 
convention. The Chamber of Commerce of Ohio has also taken a position contra. 

•The next item on the agenda was the Subject Matter Committee under Senator Taft. 
Senator Taft referred to a memorandum entitled "Topics for Future Study" which is 
not really a committee report, but is a suggested list of topics to which we would 
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like yourrettetion. How do you divide up the areas that are left and what priority 
do you assign to them? The Judiciary is a separate subject by itself. The area of 
elections is subject to substantial change right now. The subject of initiative 
and referendum is of great interest, if not of litigation. After that you get into 
sections of the Constitution which are a little harder to define simply because the 
sections are spread among several different articles and found in several different 
places. He tried to pick out areas which seemed to pull together a meaningful 
group of sections. As you will see on the last page you ah'1ays end up with a ~C'lP 

of sections that you can't put into any particular place. lfuat we are seeking today 
is your reaction to this kind of division of subject matter, then also some expres
sion of opinions as to what are subjects which are not listed but could be added. 
Senator Taft pointed out too that the Legislative Service Commission has authorized 
a study of the judiciary. If we were to go ahead and do a study of the judiciary 
by one of our committees, it would fit pretty closely with what the Service Commis
sion is doing. 

Chairman - and, as 1 understand it, with the League of Women Voters. 

Dr. Cunningham - and the Bar Association. Everyone else seems to be focused on that 
point. 

Chairman - Hhat is the reaction of the rest of the Conmission that this be an area 
of future concern? 

Mr. Norris - We have had a little experience with the modern courts amendment which 
has just been in the Constitution since 1968. This should be included within the 
scope of a review of the judiciary article. 

Senator Taft - I'd be interested in your reaction to studying the Bill of Rights. 

Dr, Cunningham - Due to decisions by the Supreme Court of the United States, the 
bill of rights in state constitutions reflects what the Supreme Court says ia the 
bill of rights of the federal constitution, and I would say that consideration of 
this is secondary. I think that we could devote a lot of time to other matters, 
elections and suffrage, for example. I think that some of these matters that have 
been listed are secondary if not tertiary. I think apportionment, initiative and 
referendum and judiciary, as we have discussed, are more important. 

Mr. Hovey - I would like to suggest from the third page of the memorandum the next 
to the last item dealing with prisoner contract labor. Some problems have been en
countered in the rehabilitation programs of the Youth Commission in the Corrections 
Department about that provision. Basically, it is designed to prevent one thing, 
exploitation, and it ends up by preventing certain kinds of rehabilitation programs 
that we all agree to be a good thing. It should be an easy one to consider. 

Chairman - Then, Senator Taft, you will come back with the recommen4ations of your 
committee next month. 

Mr. Skipton reported on the work of the Legislative-Executive Committee. It 
reaffirmed the recommendations of the Commission on the work of the Lieutenant 
Governor, and then considered a list of topics to be considered, numbering 22 items, 
over the next three months. They deal with qualifications of public officials, the 
numbers of departments and similar matters. Then we are going to take up provisions 
relating to administrative powers of government. The committee agreed to take a new 
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look at the number of terms a Governor m".y serve. This morning ~'le arrived at a 
consensus on 6 number of ~bsolete and unnecessary 8~.tutory-type provisions in the 
Constitution and would recommenc\ either tl:ej- deletion or insertion in some other 
part of the Constitution, other than the E~;:ecutive al:ticle. Th~ next meeting will 
be October 19 in the morning. We're also 30ing to meet with various elected offi
cials to discuss whether their office should remain elective. 

The Chairman, who is Chairman of the Local Government Committee, reported on 
the plans of that committee, which has had three meetings since the last Commission 
meeting. In August, the committee was privileged to have Senator Kenneth Wolfe 
from Minnesota talk about the Twin Cities Council there, and was most helpful. Dr. 
James Norton from Cleveland spoke to the committee last night about the rough first 
draft we have made for regions larger than counties. He raised several questions 
which we ,~ill be going back and considering. This morning we had three experts 
giving us their opinions--Mr. John Gotherman, former Judge John Duffey, and Judge 
Alba Whiteside. It was particularly helpful to have all three of them there at 
one time. They were in a position to question each other better than we would have 
been able to. They raised several questions both as to theory and as to drafting. 

Public hearings will be held by the local government committee for two pur
poses: One to give the opportunity to groups which have approached us wanting to 
talk with us and present their views and, also, specifically to react to this idea 
of regional government; we certainly want to have this kind of input, both citizen 
and expert, before we get too far along in our own determ~nations of how this ought 
to look. The first hearing will be in Cincinnati on October 4; the second one in 
Columbus on October 18; the third one in Cleveland on November 8. I hope that you 
will take advantage of.~cOlDing to these. They will run from ten a.m. until four p.m. 

Mr. Ostrum added that John Hunger, Director of Local Government Services Com
mission had met with the committee, and that many members of this Commission were 
interested in knowing whether we were coordinating with another group that was 
looking into constitutional barriers to local government problems. Four members 
of this Commission also serve on the Local Government Services Commission. 

The Chairman pointed out that, at the present ttme, there are at least four 
organizQtions which are talking about regions of some nature, so at the behest of 
all of them a meeting at the staff level ~1as instituted of representatives of all 
o~\·them; ;1 :think they plan to continue to meet in this uay, 80 that each will be 
aware of ~'1hat the other group is doing. 

Mr. Carson reported on the work of the Finance and Taxation Committee. The 
committee has had a series of three meetings since the last Commission meeting. 
The committee met on the evening of August 24 for the purpose of discussion and 
reaching a recommendation on Section 13 of Article VIII which had been referred 
to the committee at the July Commission meeting. A recommendation was agreed to, 
and that 'lill be the subject of this report today. On August 25 we spent most of 
the day getting back into Article XII, the taxation article. lIe had done a good 
deal of thinking on Article XII several months ago and decided to delay that and 
get into Article VIII. We had a meeting this morning and had a public hearing on 
Section Sa of Article XII which is the section which earmarks automobile fuel 
taxes, the highway taxes, etc. for high"ay uses. We had a number of witnesses to 
testify on this subject. 

My feeling is that the committee is progressing well and I would guess that 
before too aufully long, we will have our minds in order to make a recommendation 
on taxation. 
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On the subject of Section 13 of Article VII, you all have before you a copy 
of our recommendation to the full Commission for revision of present Section 13 
which han been changed to Section 6. ~he reason is that in our revision of Article 
VIII we have condensed everything to five secticils, so present Section 13, if you 
adopt this recommendation. will become Section 6. 

There Here a number of recommendations that have been made to our committee 
for revision of this section. The committee spent three meetings discussing this. 
We had a number of people attend our meetings and give their vieus. We had bond 
counsel at one of the meetings who gave their views on the legalities and we gave 
a good deal of thought not only to what is necessary in the way of revisions but 
what is possible in the way of revisions. In a nutshell ue have, after giving 
the matter a lot of thought, recommended some minor but lJe think significant changes. 
The first is to add the two ll10rds "or protect" in line one. The committee felt 
this was important because the present Section 13 cannot be used for the issuance 
of revenue bonds to finance improvements for industries unless it creates new jobs. 
The committee felt it would be desirable to broaden that to permit state revenue 
bonds or local revenue bonds to be issued to permit the construction of an additi.n 
to a plant llhich might not create new jobs but just to keep the company here 1n 
Ohio. or if the company had an outmoded plant that had to be totally rebuilt, in 
order to !~eep the jobs, protect the jobs, and permit the bonds to be issued. Addi
tionally, I think the committee felt that this might give us a leg up on permitting 
revenue bond financing for environmental improvements for industry and through 
these words we would have the authority to issue bonds for that purpose. 

We recommend the deletion of some language, which is no longer needed because 
some of the laws referred to in here on pases 1 and 2 have already been replaced 
by other laws. This is just language uhich is no longer needed in the section, a 
housecleaning job. We are also recommending the addition of the language "except 
for facilities used primarily for pollution control," before the public utility 
exception. As it presently now stands, Section 13 may not be used to finance con
struction facilities for electric or gas utility service. The committee felt 
that when you're dealing with pollution control abatement facilities which are ter
ribly expensive and which face the utility industry that perhaps this should be 
relaxed to the extent of financing through revenue bonds. 

Mr. Shocl~nessy - Mr. Carson. have you a preference for the l-1ord "protect" over 
"preserve"? 

Mr. Carson - The word "protect" was "Jritten by the state' s bond counsel and I guess 
we were relying on the word they thought should be used in here. It was their 
language. In direct answer to your question, we did not consider the word "preserve." 
I think that concludes my report. 

Mr. Carson moved that the Commission adopt Section 13 (the new Section 6) as 
tendered by the committee and recommend it to the General Assembly. 

Dr. Cunningham seconded the motion. 

Mr. Mansfield - I am under the impression that the voting that took place by mail 
ballot uas directed to a motion to approve the committee's report as amended July 
20 which included the amendment of then Section 13. 

Chairman. ~ No, it was specifically excluding Section 13, for at that time we heard 
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many requesta and questions, and it was referred back to ~~. Carson's committee for 
further study. l~at Mr. Carson has done today 1s to b~ing back their final recom
mendation. This particular section was not voted on in July. This is your time for 
questions and considerations and then vote. 

Mr. Montgomery - Has the committee considered the impact on financing? It would 
seem to me that this could dislocate the capital market pretty drastically. 

Mr. Carson - ~t our August 24 meeting the financial institutions were represented. 
I don't think they took a position on these '70rds. They did not object to these 
words. There were two representatives of the Ohio Bankers Association there, as 
well as the state Chamber of Commerce. 

Mr. Montgomery - the Ohio Bankers Association would be interested in loans, this sort 
of thing, not capital which security unden~riters would be involved in. It seems 
that any business can go the industrial revenue bond route now. Does it mean any
thing to us? 

Mr~ Carson - Of course a lot could go this route now that don't. A lot of companies 
don't use this. All I can say is that organizations that have been exposed to this 
and the state Chamber of Commerce was represented at the meeting but did not take 
a position on this technique has not been widely used and we don't expect it to be. 
I have been told that the use of this has slowed down considerably recently. 

Mr. Montgomery - But this kind of thing is going to trigger a reaction in Congress, 
perhaps by removing the exemption from taxation, if it is widely employed. 

Mr. Hovey - I would like to comment that the industrial revenue bonding device which 
is here proposed to be made available som~}hat more broadly in Ohio is a device 
that's already in existence in some other states. For that reason, to answer your 
question on the impact on the financial community, one of the reasons that the fi
nancial community in Ohio is not concerned by this is that they see that the poten
tial is that the same business be done in some other state and so they are as con
cerned as anyone else is with making the state of Ohio attractive to industry, 
which also, obviously, accrues to their benefit. There are a series of proposals 
by the Treasury Department which find their way periodically in the legislation in 
the Congress and periodically into the positions of various candidates for national 
office, the effect of which would be to cut off the utilization of these kinds of 
devices and some steps have been made alon2 those lines at federal initiative. How
ever, at the moment it is still possible to do this kind of activity and it is in 
fact being done in other states. I thirut you face the problem of federal law when 
you come to it. Federal law, by definition, ,gill be uniform in its application, 
and would leave Ohio competitive with other states on whatever n~~ basis it was. 

Senator Taft .. Has there been some adverse decision that says the word "protect" 
creates a different impact from "create"? 

Mr. Carson - The Ohio Supreme Court has held, I think in the Portsmouth case, that 
the words :Ito create jobs" mean what they say. 

Mr. Wilson - ~s a member of Mr. Carson's committee I am essentially in agreement 
with this but we open a slight door here and this later could be construed as a 
means of preserving marginal, sub-standard industries, the pr~e example being the 
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buggy whip manufacturers. Whether it's fully desirable or not, 
would permit the maintenance of jobs. 

I don't know. This 

Sen.to):' Taft - "Protect" may be an unfortunate word. 

Mr. Hovey - Hay I comment just on the bUCGY uhip manufacturer. Remember that the 
party at risk here is not the state of Ohio or the taxpayers. The risks are taken 
by the bondholder, who is basically making a decision on the financial solvency of 
the buggy lnlip manufacturer. If that decision turns out to be wrong, the bond
holder loses. 

Mr. ShocknesGy - That's all true but I just think that the connotation of "protect" 
goes farther than we intend. "Protect" is Do well understood 1'10rd politically speak
ing. I think we need a more precise definition. 

Mr. Carson - I can't speak for the committee but I personally would have no objec
tion to an amendment. 

Mr. Shocknessy - This has been a first impression and I don t t knOl'1 that I am willing 
to challen3e, to offer an amendment to a document that has had as much consideration 
as this document has, but I do have a reservation about the word. 

Mr. Carson noted that "protect" may have been chosen originally because it 
was being used also in connection with the environment. 

Mr. llansfield moved that the motion be amended so that the word "protect" 
be changed to the word "preserve." 

Mr. Uontgomery seconded the motion. 
With one exception, the motion was agreed to. Dr. Cunningham voted "No." 

Mr. Arnold t~ite, chief of legal services of the Department of Economic and 
Community Development said there seemed to be some sort of communications problem. 
He noted that, in drafting S. B. 485, sponsored by Senator Taft, which had to do 
with the Department of Development's responsibilities, the '-lord "retain" was used. 

He said he did not receive a copy of the committee t s worlt until quite re
cently and it had been his impression and of several members of the department 
that the language of July's meeting with some minor changes uas the language to 
be approved. As a result very little action was taken by the Development Depa~
mente t~e have some serious concerns in that the amendment is not of sufficient' 
breadth, and "Jill not cover housing which tie feel is needed. 

Chairman - The Commission on Housing and Development presented their views to us 
very thoroughly. There was much discussion at that tUne and it was sent back to 
committee for their re-analysis and recommendation so that the fact that it ca~ 

out in a different form today than it did in July is, I think, not unexpected. 

Mr. Carson - The history of Section 13 is that the Finance and Taxation Committee 
has been working on Article VIII for over a year. We have had a series of three 
full-day public hearings, we had a lot of people appear, we've been working with 
a number of 3roups and different departments of the state of Ohio. There was never 
any suggestion from anyone for amending Section 13 until after all our work on 
Article VIII had been completed and presented to the full Commission. And it was 
presented to the full Commission in a hearin3 on our revision of Article VIII and 
in April or lfuy was referred to our committee for consideration of these proposed 
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amendments \1hich included protection of jobEl. It included environmental control 
facilities and to permit bonds to be issued for low and moderate income housing 
facilities. It also prOVided for a reserve fund to which the legislature might 
make appropriations in case it was necessary to do so in connection with 80me of 
these revenue bonds. We had meetings in June, July and August devoted to Section 
13. Mr. Griesby and bond counsel appeared at one of our committee meetings. Mr. 
Grigsby then testified before the full Commission and we've really given a great 
deal of attention to this subject. Mr. Sweet, of the Department of Development, 
wrote a letter to Mrs. Eriksson with some comments on this section. I wrote back 
to Mr. Sweet and gave my own personal Vi~1 of our troubles with the suggestions 
that were beine made with respect to Section 13, and told him that I personally 
thought the committee had severe reservations. Since that time we have had our 
August 24 meeting and took action. It's unfortunate that working with bond counsel 
for the state and others that there has been a qommunications failure. I don't 
know what (:he cOlIlllittee would do 1£ it l'lere sent back--there l~ere some pretty strong 
feelings within the committee for t;is recommendation. I don't k~i what might be 
suggelted to us. As of August 24 the committee felt it had reached a final ~onclu
sion. 

Mr. Shockneasy - We have a motion before us and I don't see that there is any area 
for testimony from outside. The Commission 1s now called upon to make its own de
cision. I think any testimony now, beyond discussion by members of the COIIaissian, 
is out of order. ' 

Mr. Wilson· I would like to second Nolan's comments. I think the position of the 
Department was considered by the committee and we can't chanee the recommendation 
we have before us now. 

Mr. Russo - It appears that there was some controversy on the subject of housing. 

Mr. Carson - The conmittee was unanimous on this one. There was one ''No'' vote 
on this report but it was totally unconnected with housing. 

Mr. Hovey - If I may comment as a member of the committee--Nolan's right in that 
the committee action was unanimous. Specifically the housing issue after lengthy 
discussion had no sponsor and thus was never formally voted upon. There wasn't a 
single member of the committee that was willing to sponsor the motion to put it in. 
There is, I think, within the committee differences of opinion on the merits of 
the housinn proposal. There is, I believe, at least one member of the committee, 
not myself, llho believes on the merits that the housing proposal was not a good $' 
thing. There are others like myself who feel that it is a good thing. However, 
the conunittee was faced with a situation uhere it had a series of agreed upon goOd 
things which are before the Commission n~~ and a circumstance where we anticipated 
that the inclusion of housing within the amendment would cause the entire amendment 
considerable difficulty and perhaps defeat it in the legislature and on that basis 
a number of us thought it would be desirable to go ahead with what we have, with 
what is basically noncontroversial and desirable as we see it and not pu~, the hous
ing issue there. The effect of that decision is to leave the housing controversy 
and it is a controversy, to the legislature, which as you know, had a series of 
bills and decided to do nothing. The legislature can, under existing law and con
stitutional provisions, pass a bill prOVidinG for revenue bond financing for housing. 
It is then the expectation of all parties associated with leeislation that a test 
case would be held which might be decided in support of the legislation, and which 
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might be decided against it. If it were decided against it, it would be necessary 
for the proponents of that legislation to seek a constitutional amendment. If it 
were decided for it. much of what is desired to be done would be done with respect 
to the existing constitutional language. 

Mr. Rus!o - There is a bill which is pendin~ in the legislature right now and the 
constitutional issue is involved in it and Qembers of the House cannot vote on it 
simply because of that particular issue. You may lose the entire case because it 
probably won't clear the House. If you can't clarify it in the Constitutior. ~t 

may not ever come up. We do have a dilemma in that this was the main argument 
against a housing bill in the House of Representatives. 

Senator Taft - There is an exception in the revenue band thing for utilities. Has 
this been a problem? 

Mr. Carson - I think that the point is that the construction or addition of pollu
tion control facilities in the future is going to be one or is one today that di
rectly affects utilities. probably as much as anybody else. The facilities are 
terribly expensive and we felt that there is really no reason why utilities should 
be excluded from this financing technique. 

Sen,tor Taft - Are we creating some problemD by making exceptions? 

Mr. Hovey - The answer to that question is that Section 13 is a section that in 
essence authorizes certain types of revenue bonds. Because of the fear of certain 
industries. particularly gas and electric utilities, that government would take 
over their business by this financing mechanism or some other there was at some 
earlier point in history an exclusion of electric and gas utilities \~itten into 
the section. That effectively precluded the authority from being applied to gas 
and electric utilities. When we were talking about this before the committee, 
there were people, including myself, who suggested that we take out the entire 
utility exclusion, which would be probably in constitution-\~iting terms, the logical 
thing to do. Other members of the committee pointed out that to do that would 
raise the spectre of the government taking over gas and electric utilities, and 
since there Has no one on the committee Hho uas interested in doing that we decided 
that there uas no particular point in raising that spectre and left the prohibition 
in. The prohibition then applies to pollution control activities as well 8S others 
and to open it up for pollution control activities we concocted the language which 
is before you. 

A significant number of electric utilities in Ohio are located near the 
borders, particularly those that are along the Ohio River and it really doesn't 
make any difference in production terms tlhether those plants that are on our side 
of the Ohio River remain on our side or Hest Virginia's or Kentucky's. In that 
sense they are footloose. We're responding to a competitive situatiorr there on 
pollution control facilities. 

A roll call was taken on the motion, as amended. 
Those voting ''Yes'' were Senators Gillmor and Taft; Representatives Norris 

and Russo; l1essrs. Carson, Cunningham, Guggenheim, Hovey, Nansfield, Montgomery, 
Mrs. Orfirer, Mr. Ostrum, Mrs. Sowle, Messrs. Skipton and Wilson. 

Mr. Shocknessy voted "No." 
The motion was adopted. 
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Mr. 5hocknessy explained his vote. He stated that he does not disagree in 

toto with the work of the committee or with the language, but is voting "No" on 
the basis of policy which he prefers not to discuss. He also vote4 ''No'' in the 
mail vote on Article VIII. • 

The Chairman announced that the roll call would be kept open until the next 
Commission meeting. 

There being no other business, the Commission adjourned until Thursday, •October 19, at 1:30 p.m. 

Ann M. Eriksson, Secretary Linda U. Orfirer, Vice-chairman 
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•� 
Ohio Constitutional Revision Commission� 

October 19, 1972 

•� 
A meetinG of the Ohio Constitutional P..cvision Commission uas held on Thursday,� 

October 19, 1972 at l: 30 p.m. in Room 11, House of Representatives, State House,� 
Columbus.� 

Chairnan Richard H. Carter presided. 

•� 
The following members were present: Senators Applegate and Gillmor; Messrs.� 

Carter, Cunningham, Guggenheim, Heminger, Hovey, Montgomery, Nrs. Orfirer, Messrs.� 
Shocknessy and Skipton, Mrs. Sowle and Mr. Hilson.� 

Without objection, the minutes of the September 22, 1972 meeting were approved 
as submitted to the members in writing. 

•� The Chairman announced the appointment of Mrs. Sowle to the Legislative�
Executive Study Committee.� 

He announced that Section 13 (now Section 6) of Article VIII had received 
the necessary 2/3 votes (21) in favor and lJou1d nov] be foruarded to the legislature 
as a recommendation of the Commission. ~hc final vote was 21-1. 

• The Chairman announced the removal of the Commission offices to the Neil House, 
probably late in December. 

• 
The Chairman said that on his recent European trip he had spent quite a bit 

of time with James Hichener, the author, uho had recently served as Secretary 
for the Pennsylvania Constitutional Convention. The Chairman l~ondered whether 
the Commission would like to have him speak to them. It was decided in the af
firmative, if the Chairman could make arranGements. 

• 
The Chairman then spoke of a telephone call received by lks. Eriksson request

ing that the Commission take a position on Issue No. 2 on the llovember ballot, the 
repeal of the income tax. It was recalled that the Commission decided not to take 
a position on Issue No.1, the calling of a constitutional convention, or on the 
lottery question. 

Mr. Hovey urged the Commission to op~ose Issue No.2 on the basis that it was 
attempting to urite tax policy in the Constitution. 

After discuss'ion, no position was tal:en on Issue No.2. 

• The Chairman next spoke of a time table for the Commission reports. He hoped 
that the recommendations on Article II. l1hich had been foruarded to the General 
Assembly in the form suggested by the courts, would appear on the Hay 1973 ballot. 
The recommendations for change in Article VIII which have been adopted by the 
Commission l]i11, he hoped. be forwarded to the legislature by the end of the year

• and it is hoped that they too will appear on the May, 1973 ballot. The Legisla
tive-Executive committee hopes to have recoomendations on Article III submitted 
to the Commission, approved by it, and for~larded to the leGislature in time for 
the November, 1973 ballot. It is likely that taxation questions would be ready 
at the same time. 
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The Chairr.tan also stated that, althouC:l Senator Ta(t lias not present to make 
8 report on cubjects to be studied next by the Commission, it appeared, from the 
discussion at the September Commission meeting that members generally agreed that 
the "Judiciary': and "Elections and the Bill of Rights" might constitute the topics 
for the nc::t ~110 committees. Since the Local.Government Corrunittee does not expect 
to finish ita Hork as quickly as the Executive and Finance and Taxation Committees, 
it appears thOlt the latter two committeec could be reconstituted according to mem'· 
bers' interccts for the two new study topicc. 

Mr. llemiuger, chairman of the Public Information Committee, spoke of the 
impact of the Commission's monthly newsletter on communications media. 

Mr. Hilson, speaking for Mr. Carson, Chairman of the Finance and Taxation 
Committee, spoke of the work of that committee. One subject matter under dis
cussion was the earmarking of the highway use revenues for highway purposes. At 
the last meeting of the committee, a number of groups and persons presented posi
tions to the committee on that question, which is Section Sa of Article XII. 
There is a r.lovement on foot to open the federal highway trust fund for other pur
poses, primarily mass transportation. The pre-emption doctrine is also under 
discussion. Another problem confronting the committee is adopting federal tax 
laws prospectively in connection with Ohio tax laws. Is it constitutional for 
the legislature to delegate the responsibility to someone else as the basis for 
its laws? 7hi5 occurs in the adoption of the federal definition of adjusted gross 
income as the base for the Ohio income tax. The committee is also considering 
the classification of real property. At ite next meeting, the committee expects 
to consider the indirect debt limit for municipalities. 

The Chairman remarked that the committee also expects to look at the Itate 
income tax after the election. 

Mr. Sl:ipton, chairman of the Legislative-Executive Committee, reported on 
the work of his committee. He reported that the Treasurer of State and the At
torney General had testified that morning on whether they thought their offices 
should be constitutionally elective or appointive. In November the committee 
expects to heOlr the Auditor of State and Secretary of State on the same subject. 
In December the Governor's office would be invited to present its views. And in 
January the committee hopes to start formulating recommendations on this subject. 
By the end 6f I-larch they will hope to finish. The basic question is which ex
ecutive officials should be prescribed by the Constitution? And uhether or not 
they should be elective officers? And then it follows what powers and duties 
should be specified in the Constitution for these officials? 

Mr. Skipton reviewed the provisions of all the states 'lith respect to the 
six state officials provided in the Ohio Constitution and elected by the voters-
Governor, Lieutenant Governor, Auditor of State, Treasurer of State, Attorney 
General, and Secretary of State. He noted the great variety among the states in 
prOViding for these state functions, or similar ones. Only the Governor is pro
vided for in all 50 states. 

Another state elected office to be considered is member of the State Board 
of Education, although that is not constitutionally elective. 

The cOr.tmittee will also consider the term of the Governor and the question 
of his disability. They will consider the powers of the Governor, particularly 
his right to require information in writinG on happenings in other state depart
ments. Another problem is that the present Constitution requires that all state 
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officers must be 21 years old and have recided in the state for six months. In 
view of the Ie year old vote, this must be resolved. 

Dr. Cunningham added that he was urginG, to be realistic for the 20th century, 
a distinction between executive and adminictrative functions. He feels that 
whether a function is administrative should be determined on the basis of respon
sibility or expertise. The people neither hnve the time nor the competence to 
make decicions in any of these areas which require a high decree of expertise. 
They shouldn't be called on to make decisions but to make the final decision of 
responsibility. An elected Auditor should perform post-audit, not pre-audit, 
which is a truly administrative function. Even in the case of the Attorney Gen
eral, I believe that he is either not enforcing the law if he exercises discre
tion or he is doing something beyond the scope of his authority under the law, 
because the lau is very clear as to what the Attorney General, the Secretary of 
State, the ~\uditor and Treasurer may do, llhen he may do it and hm., he may do it:. 
I do not aGree that the Attorney General has common law pO'·lers. He cannot per-· 
form a judicial function any more than any lawyer performs a judicial function. 

Mr. llontcomery said it became quite evident in intervieldng the statewide 
officials that the Constitution is silent on what they do and this is bound to 
raise some conflicts in actual practice. lIe would like to see something in the 
Constitution to say what these officers arc supposed to be doing, if they are 
continued as constitutional officers. 

Mr. Shoclmessy said he thought that the Attorney General and the Auditor 
of State should be elected, and therefore re~ponsible to the voters and free 
from control by the Governor. 

Mr. Skipton said another question for consideration is whether there should 
be a ceilinG on the number of executive departments. 

Mrs. Orfirer. chairman of the Local Government Committee, reported on the 
work of that committee. We are involved in looking very closely at those problems 
which don't seem to be handled or capable of being handled by the existing units 
of government, with their boundaries and '7ith their resources. He're looking at 
regions. and are cooperating with other groups concerned with the same matters-
the Local Governmental Services Commission, uhich is appointed by the Governor, 
the Department of Community and Economic Development. and the Housing AdVisory 
Commission. She noted that people have been invited to come in and speak to the 
committee at some of its meetings. Dr. James Norton who is the President of the 
Greater Cleveland Associated Foundations, and who has been involved for a good 
20 years in problems of local government. met with us all one evening to discuss 
our plans "lith us and was very helpful. John Duffey, formerly the chairman of 
this committee, came to talk with us as did Judge Whiteside and John Gotherman 
from the Ohio lfunicipal League. We have had two public hearings, all day hearings, 
the first in Cincinnati on October 4 and the second one yesterday here in Columbus. 
We've asked people to join with us to discuss some of the matters that we were 
discussing, rather than make formal presentations. It's been e~:citing to hear not 
only experts but people who have been involved in local government and particularly 
affected by local government respond to each other in a way that you can't get out 
of a formal presentation. 

We're Boing to be haVing our third public hearing in Cleveland on November 
8 and we e"pect that will be a rather lareer one and probably follow a slightly 
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different for~at. Lt the Hollenden Hotel on i~vember 8. We would be very pleased 
to have as ~any of you as can join1us. Several members of the Commission, other 
than members of the Local Government Committee, have joined tlith us in these hear • 
ings and we're very grateful to them that they were there. iIayor Hilson, Mrs. 
Sowle, Senator Ocasek, Dr. Cunningham and l~lan Carson have all sat in and we're 
very grateful to all of them for the help that they gave and the interest that 
they showed. 

Some of the kinds of people who have joined us in these hearings have been 
mayors or city managers of both large and soall cities, councilmen from the city • 
and suburbs, county officials, district officials, planning officials and then 
representatives of many groups and organizations such as totmship trustees and 
clerks, corumissioners association, Municipal League and the League of Women Voters. 
There have been architects and planners and ~overnmental research people. I think 
we've had a pretty broad spectrum and we're going to try to cake it even broader 
in Cleveland, tlhere we're going to hear froc people who have been directly involved • 
in working tIith some of the functions such as t"1ater problems, air problems, sewer
age problems, transportation problems, this type of thing. 

As you can imagine there's been a wide spectrum of opinion offered to us. 
We have found nost commonly a fairly general agreement that regions are necessary 
or advisable for some things, sometimes, in some form--a rather positive opening 
statement all the time--and then some particular negative aspects or fears that • 
people have that they are eager to bring out and we are eager to hear. 

We had Senator Wolfe from the Twin Cities, Minneapolis and St. Paul, come 
and discuss tlith us how their council came about and how it's working and what 
some of its problems are. 

•~~. Hovey noted that problems of taxation should be especially considered 
by the committee in discussing regions. 

The Chairman remarked on the excellence of the work of this committee and 
said he thou~ht it was one of the advantages of the commission approach so as to 
have opportunity to take testimony from many outsiders in different fields. • 

Mrs. Orfirer said that the committee "auld review its tlssignment point by 
point and then in total context at the end of its work. Therefore, recommendations 
will not be forthcoming very soon. 

On motion of l-Ir. Shocknessy, the Comnission adjourned until Thursday. •November 16, at 1:30 p.m. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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MIlJUJ:ES 

Ohio Constitutional Revision Commission 

December 15, 1972 

A meeting of the Ohio Constitutional Revision Comnlission was held on Friday, 
December 15, 1972 at 1:30 p.m. in Room 11, House of Representatives, State House, 
Columbus. 

Chairman Richard H. Carter presided. 

The following members were present; Senator Gillmor; Messrs. Car&oD, Carter, 
Guggenheim, Heminger and Mrs. Sowle. 

Because of bad weather and legislative sessions, a quorum was not present, 
and the members proceeded informally as a subcommittee. 

Mr. Carter - We should note, I think, that the convention question now being settled 
the Commission is the main event in constitutional revision. I think it puts addi
tional emphasis and importance on the uork of the Commission. I would like to com
ment that there are some members of the Commission and some of the public who feel 
that now that we are in business until 1979 we should take advantage of this time 
to move very slowly and perhaps take several years before we come up with any spe
cific recommendations. On the other ~ide, we have the view of, I think, a greater 
number of people that feel that we should now, after 0'10 and one-half years, be 
coming up with meaningful recommendations. The legislature expects it and the 
public expects some meaningful results. If nothing else, just to demoastrate that 
the money that is being spent is spent "lith a good purpose and effectively. I am 
increasingly proud of this Commission, and I think the depth of the re$88rch studies 
that have been produced by the staff and the work that is being done by the commit
tees is first rate, and I am proud to be associated with them. I do think that 
1973 is a critical year. I think that if we don't come up uith some, matters of 
substance during 1973 we may have difficulties in the future. But I personally 
feel that the pace that we're going is about right--steady, well considered progress, 
not rushing into recommendations just to meet certain deadlines, and yet I think 
that the activity is going on well and from my viewpoint I feel that we're proceed· 
ing at about the right pace. I would welcome comments from any Commission members 
who micht feel differently about it. 

The Chairman spoke of Mrs. Orfirer's trip to the annual meeting of the National 
Municipal League and said that she would report at the next Commission meeting. 

Yesterday, we had a rather important matter come up. It has been suggested 
by the legislative leaders in the House that it would be well to have a meeting of 
the Commission and the legislature as soon in January as practicable. Their thought 
was that if we were to meet from about 5 p.m. until 7:30, including a buffet dinner, 
with a program of maybe half to three quarters of an hour included that it would 
giv~ us an opportunity to acquaint the legislature verbally, which is more effective 
than in writing, and particularly the n~l members--there are so many new ones·-with 
the status of where we are and what our objectives are, and specifically to present 
Article VIII. 

There was general agreement that the idea was an excellent one, and the second 
Wednesday in January (January 10) was tentatively selected as the date, if satis
factory to the legislative leaders in the House and Senate. 
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Mr. Carter - One of the people Linda talked to when she uas in HinneapoUs was 
George ~omney, who I am sure you are all aware is leaving HUD and might be available 
after the first of the year. He was Chairman of the constitutional convention in 
Michigan, and we thought it would be excellent to schedule a public meeting and 
hopefully get Jim Michener who has already expressed an interest, and George Romney, 
to come and bat the ball back and forth. I think a dialogue is more effective 
than just a straight .peech. They're both very articulate people. Mr. Michener 
was the Secretary of the Pennsylvania constitutional convention, and I spoke with 
him when I was in Spain. This is his number 1 love in life. The two of them would 
give us a Democrat and a Republican from two neighboring states who have gone 
through a good bit of this, and we would get some real publicity out of it. I am 
inclined to do it along in April. We'll have to see what their schedules are--I 
was trying to get reasonably close to the May ballot. If ue get them here we would 
want them to talk before the Commission but even more important I think we would 
want an opportunity for public participation. 

It was agreed that this was a good idea, and there was discussion about the 
possibility of timing this meeting to coincide with the Chambe4 of Commerce's 
annual oeeting. 

Mr. Carter - Yesterday afternoon a number of the members of the Commission, together 
with some friends of the Commission, met to talk about citizen support for consti
tutional revision, and the summary of the conclusions is that such a group is es
sential, as has been shown in the efforts in other states. l~ithout it, you don't 
get too far. With it, you have success. 

The staff has done some research on this matter and it is quite clear that the 
Commission itself cannot serve as an advocate and spend money for advertising, 
printing, and that sort of thing. That memorandum was sent out to all members of 
the Commission earlier. 

It's quite clear that we can do a lot of things as individuals but not using 
Commission funds. The Commission's role has to be pretty much limited to education, 
distributing info4mation. That in itself is very helpful. He have a letter from 
the constitutional revision people in South Dakota which I think is an excellent 
letter, and should be sent to all members of the Commission. I want to invite all 
members of the Commission to participate in the citizen's group activities, and to 
help us as we further our plans. It's very difficult to keep the activities of a 
group like this, their involvement over a period of time. He thought we wouldn't 
activate it until we had enough items on the ballot to justify this kind of activ
ity, which probably will be November, not May, and also because it will have limited 
resources--we can't expect to raise a tremendous amount of funds--or really to get 
the attention of the people we're talking about, unless it is worth while. We 
would 'lork through the existing organizational structures, labor unions, chamber 
of commerce, League of Women Voters and the various trade groups, so we're starting 
on this and would appreciate the comments of any Commission members. 

N~l the only other thing that I have in the way of introductory comments for 
this meeting--I have an announcement to make·-and that is that a number of members 
of the Commission and people outside of the Commission are very much interested in 
seeing us tackle the question of the judiciary. It is the recommendation of our 
own subject committee under Bill Taft that this be the next major item, so I have 
felt that it would be helpful if we at least appointed a chai4rnan of a committee 
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so thot he could be making his plans. \!e will probably be ready to start in April. 

He will take part of these members of Iir. Carson's and llr. Skipton's committees 
and assign them to the judiciary and part to another subject commfttee. Don 
Montgomery has agreed to be chairman. lIe is an attorney, although not practicing; 
he was in the Attorney General's office and he is deeply interested in this ques
tion and I think has been an excellent member of the Coomission, a very faithful 
member, and would, I think, do an outstanding job. 

I think you would probably be interested in knOWing where our resolutions 
presently stand. We had strong support from the Republican leadership in the 
House to pass the four amendments, into llhich our original package was split. 
We ran into some problems. First of all the Governor-Lieutenant Governor thing 
has gotten into the political arena and there were enough political disturbances 
that it never left State Government Committee. The other three did leave the com
mittee, and then we got involved in some political trade-offs, and when the final 
vote \-Jas taken on the House floor, there ,.,eren' t enough members there; there was 
some opposition and confusion so the major amendment--the legislative one-- didnlt 
get through. So only two minor parts vlere left, and they cleared the House. 

Senator Gillmor - H.J.R. 67 and 69 are both on the Senate calendar this afternoon. 
We in the Judiciary felt that we should show some action. I wish it could be 
something more meaningful. 

Mr. Carter - I think there is a good chance that the House will pick up the other 
two packages shortly after the first of the year and pass them. The question is 
what the Senate would choose to do with them at that point. Skip, before you get 
called ausy I I d like to go back to this other matter. He have been approached by 
the House leadership about the second Heek in January to have a meeting of the 
Commission and all members of the leeislature. ~~e'd have a buffet dinner which 
would give us an opportunity to advise all members as to ,.,here \'1e stood, whar we 
were trying to do and then specifically to present the recommendations on debt. 
I hope that the Senate would want to join in with that. 

Senator Gillmor - I think it would be Good for the new members particularly, to 
find out uhat the Revision Corrmission is. I will check uith Senators Gray and 
Calabrese. 

Mr. Carter - He're ready for committee reports, startinG with Nolan. 

Mr. Carson - I might advise the members here who are not on the Finance and Taxa
tion Conmittee that the report embodyine recommendations for ~rticle VIII is at 
the printer's and the first galley proof has been returned and it looks to me like 
a beautiful job. It's a very complete report and we all worked on the text and 
the comnlents and I fail to see how there could be many questions that ?eople could 
pose that aren't answered in it. I hope it is well received. I'm most interested 
to see uhat controversy it may stir up because it is a departure from what Ohio 
has kno\1n in the past but I hope that uc have given enough of our philosophy and 
the history of debt in Ohio that it \1i11 be well received. I am very proud of the 
report. 

Since that time the committee has been working on ~rticle XII, the taxation 
article, and as Dick has mentioned briefly we are somewhere near the conclusion 
and we hope that at the next Commission meeting in January that we will have at 
least partial recommendations for presentation and debate by the Commission members. 
There are three or four sections that I don't think we're going to be ready to 
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complete by then. My thought is to present ~hat we have so that the Commission 
can start 'lorking on them, and then we III present the rest of the package perhaps 
a month later. Section I of Article ~:II is a little section \'1hich prohibits the 
imposition of a poll tax. This was added in 1912. A poll tax is not what I thought 
it was. It does not deal with the franchise. A poll tax is a head tax and in 
Ohio it uas a tax which you could worl~ out by working on the roads. They passed 
a constitutional amendment saying that this is a demeaning sort of tax. Our 
committee recommends that this not be changed. 

Section 2 is the section which has a lot of very pithy material in it, in
cludin: the 10 mill limitation, the uniformity rule with respect to taxation of 
land and improvements. It also contains the constitutional provision which per
mits charitable organizations, churches, etc. to be exempt from taxation. There 
is a great deal 1n a few sentences which has been considered by our committee 
and this is one of those areas that will not be ready to get back to you in Jan
uary. ! think that without trying to ~ive any attitude of the committee at this 
point, tlle attitude of some of the members at least is that there are some things 
in here that should not be changed. At the moment I can't tell you where we will 
go on this one. 

Section 3 is a blank section. It has been repealed and our committee is 
recommending that a new section be added which is really sort of a technical sec
tion uhich would permit tax statutes to incorporate by reference the provisions 
of the federal internal revenue code. There has been question of the validity 
of doin3 this and our committee has concluded that this would be a technically 
helpful clause to have in the Constitution. I think it would be helpful to have 
in since our income tax law and our estate tax law do adopt federal statutes and 
amendments. 

Section 4 is one which we would retain. It authorizes the General Assembly 
to provide for raising revenue to defray the expenses of the state, and we would 
see no reason to delete this or change it. 

On Section 5, we have reached a s~ilar conclusion. This indicates that 
every tax law must specify the objects of the tax. We see no reason to repeal. 

Section Sa has a little bit more controversy. This is the section that re
quires ~he earmarking of all taxes arising from fuel tax, motor vehicle tax and 
truck tax to be used solely for highway purposes. Welve had a lot of discussion 
about this section with a view to the desirability of either broadening it or 
repealina it, I suppose is a possibility. We had a lengthy hearing a couple of 
months ago which was quite well attended by groups and this is another section 
we're not quite ready to report on. Perhaps by February \'1e will be ready. 

Section 6is a prohibition against the incurring of debt for internal im
provements. As you may remember in our report on Article VIII we had recommended 
that this Section 6 of Article XII be repealed, so in effect the Commission has 
already acted on this section. This "70uld then be an empty section. We would 
like to add a provision putting to rest the taxation preemption doctrine, again 
perhaps not too substantive but we thinl~ it would be one that would clarify the 
matter. The enactment of a state tax law would not prevent any local unit of 
government from enacting a similar tax law unless the legislature specifically 
so states in the measure creating the state tax. This has been the subject of a 
lot of litigation in the courts through the years and we thirnt that it might be 
helpful in the future if we would try to put this one to rest. 
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Section 7 is one which authorizes the imposition of an inheritance tax and 
also permite it to be graduated and also permits exemptions of estates not exceeding 
$20,000 fro~ the tax. We are going to conplete our work on this, I believe, and 
we will present this recommendation at the next meeting. Our recommendation is 
that in addition to specifying an inheritance tax just to perfect the section we 
use the l10rd llestate tax." We thought we'd just clear this one up. Secondly, our 
recommendation would be to delete the dollar limit on exemptions from taxation and 
permit the legislature to set whatever excnption it thinks desirable. We think it's 
a problem to have in the Constitution, if you don't have to, a dollar limit on any~ 

thing because we've seen inflation occur. Twenty thousand dollars in 1912 is some
thing totally different today. And finally to clean up the language a bit we have 
some other suggestions. Those are really the substantive changes in Section 7. 

We have a similar recommendation in Section 8, which is the section which per~ 

mits an income tax to be imposed. There's a $3,000 exemption limitation, and our 
committee also is going to recommend at the next meeting that this be deleted and 
that the leGislature be empowered to deterr~ine what the exemption should be, with 
no limit except such as the legislature should determine. He also intend to clean 
up the lanrruage of this a little but but the real substantive change is the deletion 
of the $3,000. 

Section 9 is one that we will not be ready on. The apportionment of the receipts 
from the inheritance tax, estate tax and income taxes and the requirement that no 
less than 50% be sent back to the counties, school districts, cities and villages of 
origin. There are a number of questions that we have about this section--we need 
some additional factual information--l don't think we're in a position to give a 
final recocmendation on it. 

He l'10uld recommend repealing Section 10 which authorizes the imposition of an 
excise and a franchise tax only because 't'1e have been advised that this section is 
not necessDry. The State of Ohio does have an inherent ri~ht to impose taxes and 
as we vie'1 it there's no need for this section. Hence we reco~end repealing it. 

Section 11 is one that has created a ~reat deal of technical difficulty which 
indicates that no bonded indebtedness of the state or any political subdivision 
shall be incurred unless in the legislation creating the debt there is provision 
made for levying taxes to pay the debt. You know, of course, that when we wrote 
Article VIII we took care of the state part of this so we don't have to have a 
reference to the state of Ohio in here. 11e have a similar provision in Article VIII. 
But with respect to local units of government, the combination of Section 11 which 
requires the levying of taxes to pay the debt and Section 2 which contains the 10 
mill limitation has through the courts :;enerated a so-called tlindirect debt limit," 
which in many circumstances requires before any general obligation debt may be in
curred by municipal governments that they have a vote of the people because the full 
faith and credit of the municipality is pledged to the debt and it could conceivably 
come outside the ten mill limit even thouCh the debt is actually to be repaid from 
other sources. The people that work in the area of municipal bonds, the Municipal 
League people, have all from the very be;3inning said "If you can do 90mething to 
help us tlith this very technical problem it l'1ould be an iomense help to us" because 
where a municipality which has plenty of revenue from sewer assess~ents, water as
sessments and income tax, plenty of other revenues, it still can't issue debt with
out a vote of the people. They never expect to pay that debt from the receipts from 
a property tax. Because of these court decisions, it is necessary to have a vote. 
He have been l10rking on solutions, but it's going to be another month before we come 
up with l1hat the Cormnission would feel is a good solution. 
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And ~inally Section 12 provides thdt no excise tax shall be levied on the 
purchase of food for human consumption off the premises where sold and long ago 
our committee decided to retain this section. 

So Ik. Chairman t I guess at the January meeting, we'll have about half of the 
package ready for consideration, ana hopefully before too long our committee can 
be discharccd. 

Senator Gillrnor - Have the farm people, who are concerned ~1ith Section 2, been in 
to testify? 

Mr. Carson - They have not appeared. This is one of the things ue do want to talk 
more about. 

Senator Gillmor - They were going to try to get something through in this lame 
duck session. I'm sure there will be a bill as soon as we go in in January. 

The report of the Legislative-Executive Committee was given by Mrs. Eriksson. 
They had a very good attendance at their last meeting and did tal~e some action on 
the question whether the state constitution should retain the presently elected 
state officials. The committee voted to retain the present elected officials. 
There was, of course, no question of elininoting the post of Governor and had al
ready determined the question of the Lieutenant Governor. There are several sec
tions which are obsolete in Article XV, ~lhich is the miscellaneous article of the 
Constitution. These particular sections deal with one or more aspects of the ex· 
ecutive branch of government and they are considered to be obsolete and the committee 
reached a tentative conclusion to recommend their repeal. 

The next question was that of gubernatorial disability and succession and 
discussed the problems which are in the present Constitution. It's not clear when 
the Lieutenant Governor takes over he is simply acting as Governor or whether he 
becomes Governor. The committee is considering trying to clarify some of these 
provisions. 

~~s. Sowle added some comments - Just one point and that is that we have not reached 
the question of duties of the constitutional officers. There was a rather tentative 
aspect to the vote on whether the officials ought to be elected in the sense that 
we agreed that when we get to the duties ~le Qay reconsider the issue of being elected 
or being appointed. This hinged on what the duties of the officer would be. So I 
would say that the vote on whether they 'lould be elective uas a tentative vote. 

Mr. Carter - Do you anticipate that the committee will have specific things to 
recommend to the Commission in January? 

Mrs. Sowle - I don't think so. ~le still have some complicated issues to consider 
on that. There was again some quite tentative discussion on uhether the Governor 
can succeed himself. There was feeling that perhaps this would be untimely to 
consider nou. 

Mrs. Eriksson - The Local Government Comoittee has thoroughly considered a proposal 
for regional ~overnmentt and are now goin~ on to a consideration of the problems 
of counties. I believe that the committee's intention is not to make recommenda
tions until all aspects of local government have been considered. 

124 

•� 

•� 

•� 

• 

• 

• 

• 

•� 

•� 

•� 



•� 
7. 

•� 
Mr. HeminGcr - The committee did hold three one day sessions of public hearings� 
which ",erc ucll attended. He met last nicht with Paul BaldridGe, of the loUd-Ohio� 

•� 

Regional Planning Commission,and Dr. Ira ~rhitman, Director of the Environmental� 
Protection AGency. We met this morning \1ith Mr. Ed Loewe and Hiram Shaw, of the� 
Local Government Services Commission. lir. Loewe is chairman of the subconmittee� 
on county Government. We know what the other side of the street is doing, and� 
bridged a Gnp in communications.� 

•� 

Mr. Carter - Is it the intent of the cornnittee, if I understood l1hat was said here,� 
that you nre not going to make any recommcndations on regional government until you� 
have the opportunity to look at the county and fit them all together.� 

Mr. Hemin~cr - That is right.� 

Mr. Carson - Hhat do we have left, Dick, after we finish Executive-Legislative, 
Taxation and Local Government? Besides the judiciary and the Bill of Rights? 

• 
Mr. Carter - The whole education question, initiative and referendum, which is a 
part of the elections, legislative apportionment if we want to stick our necks 
into that one, public officials and employees, corporations, the amendment process 
of the Constitution and miscellaneous items, about 15. I \~ould think that when we 
are throUGh uith the local government that \"1C would be about half way home. I 
would be very hopeful that we would finish in two or three years. 

•� Mr. Carson - Let me ask one more question. Are the problems involved in the bal�
ance, the other half, do we see them as difficult as those we have approached?� 

Mr. Carter - I wouldn't think so. Ed, would you say a fe\~ words about the work 
of the Public Information Committee, which is rapidly getting to be our most ~
portant coamittee? 

• Hr. Hemin~cr - I suggest that in connection l1ith Mr. Carson's presentation to the 
'n~islature that we have some kind of press conference. Efforts to educate the 
public are ~oing to have to be through the nass media and tie in with the citizen's 
committee. 

• The next meeting of the Commission Has set for 1:30 p.m. on Friday, January 
26. lole \·1111 have recommendations in the Ta::ation area. 

There being no other business, the Commission adjourned until January 26. 

• 
Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

• 
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MINUTES • 
Ohio Constitutional Revision Commission 

January 26, 1973 

A meeting of the Ohio Constitutional Revision Commission was held on Friday, 
January 26, 1973, at 1:30 p.m. in Room 11, House of Representatives, State House, 
Columbus. 

Chairman Richard H. Carter presided. 

The following members were present~ Senators Applegate and Gillmor; Repre
sentative Fry; Messrs. Carson, Carter, Guggenheim, Heminger, Mrs. Hessler, Mr. 
Mansfield, Mrs. Sowle and Mr. Skipton. 

On motion of Senator Applegate, seconded by Mr. Heminger, the minutes of the 
meeting of December 15 were approved as submitted to the members in writing. 

The Chairman announced that two House of Representatives Democrat vacancies 
on the Commission would be filled by Representatives Marcus Roberto and Richard 
Celeste. Hr. Anthony Russo, formerly a member appointed from the House of Repre
sentatives, was named to the Commission as a public member, as was Mr. William Taft, 
a former Senator. Mr. Harold Hovey, former Finance Director, has resigned from 
the Commission since he left the state. 

The Chairman then called attention to the legislative dinner on February 6, at 
which time the Commission's report on changes in Article VIII, State Debt, would 
be presented. 

The Chairman asked Representative Fry to review the current status of the 
Commission recommendations. Each member received a summary sheet on the current 
status and copies of the Resolutions. 

Mr. Fry - You recall, in the 109th General Assembly two resolutions were adopted 
for the ~~y ballot having to do with the repeal of Section 5 of Article II and 
Section 22 of Article IV. Since the 1iOth General Assembly convened, we have bad 
the following action: H.J.R. No.4, providing for the payment of expenses of 
legislators, has been reported favorably by the House Judiciary Committee on 
Wednesday and will be on the House calendar either Thursday of this coming week 
or Tuesday of the following week, depending on the number of House members who 
are here next week, and whether or not the sponsors will be on hand to present 
the proposal. It was amended as indicated. One thing which may make this reso
lution more attractive to the public is the language in lines 17 through 20 to 
preclude any lame duck legislature from adopting expense changes which will be 
effective in the following session of the General Assembly. We separated H.J.R. 
4 from the original resolution because it was felt that there was a great deal 
of concern on the part of the public about it--about paying legislators' expenses. 

H. J. R. No.5 contains those legislative items other than an increase for 
expenses and this was also amended in committee. Line 17 was amended to add 
"or employment" so that anyone holding public employment could not be eligible to 
be a member of the legislature. It was pointed out that those members who are 
employed at state universities or possibly by schools would not be eligible for 
legislative office. In a subcommittee, after considerable discussion, the motion 
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failed for ~ack of a second, but it was adopted in the full committee. I would 
be pleased to have any comment from members of the Commission because when we 
present this on the floor there will undoubtedly be an attempt to amend this, 
because we have many educators who are members of the General Assembly. 

There is one more change in H.J.R. 5 on line 147, page 6. The language pro
vided that no bill may be passed until the bill has been reproduced and distributed 
to members of the House, the committee added,"and every amendment be made available 
upon a member's request. II In most cases ue have observed this practice in the 
House, the only exception being H. B. 475 in the I09th General Assembly. I think 
it is strictly a good government amendment and this goes to the fact that every 
member of the House should realize the matter on which he is voting. This was part 
of the orininal Commission recommendation. 

Mr. Carter - Mr. Skipton, as chairman of the committee that proposed those, do you 
have any comments? 

Mr. Skipton - I would not support the amendment in line 17 because our effort was 
to expand the right to serve your state in the General Assembly by the amendment, 
and I do believe that this language would restrict that right and might also bring 
a further question that might take interpretation of whether an individual who is 
on leave from public employment is eligible. On the other hand, it's not the kind 
of an amendment that I feel strongly about--but I personally would not support it. 

Mr. Fry - I think this amendment might be objectionable to some groups such as 
the Ohio Education Association. I think there would probably be some sympathy for 
a position that individuals should not be voting directly on legislation that 
affects them, and I suggest that if you wanted to do this, make it a separate 
amendment, rather than try to make it a part of this resolution. The proponents 
argue that the conflict of interest legislation recently introduced by the Governor 
brings up this same question. 

Mr. Carter - Is it a valid argument to say that this matter is properly the province 
of the legislaeure--which has considerable authority over its ~ln. It can set up 
eligibility requirements, can it not? 

Mr. Fry - It seems that we do it in the Constitution. 

Mr. Carter Hould it be helpful if you had an expression of opinion? Not a formal 
Commission action because we haven't enough members present but an expression of 
opinion by those members present? 

Mr. Fry - I think so, Mr. Chairman. It's certainly going to come up on the floor 
when we present the resolution, and the matter that I have to determine is whether 
I present the amendment to delete "or employment" or wait for someone else to pre
sent it. If the Commission feels that it is a mistake to let that language continue 
in the resolution, then I will present the amendment, and say the Commission recom
mends this. 

Mr. Carter - The question is whether the members present ~'1Ould be in favor of elim
inating the words "or employment". Ten members voted for deletion and two members 
did not vote. 
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Is there any comment on H.J.R. No.4? As I understand it the change was made from 
annual salary to a more flexible way of specifying remuneration. 

Mr. Fry - The reason that change was made was that they thought the time might 
come when instead of being paid an annual salary they might be paid on a per diem 
basis. 

Mr. Carter - And the Constitution should have that flexibility. Does anyone have 
anything to advance for or against that change? 

We will proceed to a.J.R. 10. 

Mr. Fry - H.J.R. 10 has to do with the tandem election of Governor and Lieutenant 
Governor. This resolution too was amended. It went to State Government Committee 
and the language now reads, "The General Assembly shall provide by law for the 
separate nomination of candidates for Governor and Lieutenant Governor. 1I The 
committee recommended that candidates run separately in the primary. This is an 
about face on the part of some members of the committee who originally favored 
nomination in tandem. I think as long as tandem election is in there we still 
will achieve the objectives of the Commission. It still has the provi8ion that 
the presiding officer of the Senate shall be a member of the Senate. 

Mr. Carter - Are there any comments? 

Mr. Fry - And this resolution too has been recommended by the State Government 
Committee and will probably be on the floor either next Thursday or the following 
Tuesday. The argument advanced by the proponents of the amendment in the committee 
were that this took it out of the realm of the political and they wouldn't be able 
to change back and forth depending on the nature of the candidates. 

Senator Applegate - Mr. Fry, how do you feel about it? 

Mr. Fry - First I attempted to amend the amendment to provide for the joint nomin
ation of Governor and Lieutenant Governor, as I felt that the person selected as 
a running mate by a gubernatorial candidate is a measure of the man but my amend
ment lost, so then I supported the resolution. I think the amendment has bipar
tisan support. 

Mr. Guggenheim - I would give the General Assembly the option of providing whether 
the nomination should be joint or separate. They should have the option of what 
they want instead of freezing it permanently. 

Mr. Carter - I think the Commission's position is well stated by ~~. Fry. Regard
less of how this particular item is handled, tandem election is still a major step 
forward. 

Mr. Skipton reported on the work of the Legislative-Executive Committee. He 
said that the committee was concerning itself with elective officers and their 
duties. 

Mrs. Hessler reported briefly on the 'Jork of the Local Government Committee. 
She said dle committee was involved in the political problems of county and mu
nicipal governments in addition to a consideration of regional governments. They 
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are interrelated_ They k~ -running into the problem of "1hether counties should 
have power to supersede municipal go~nts. The same problem exists for regional; 
they are studying what to do about home rule powers of municipalities. It will be 
some time before they are ready to make recommendations to the Commission. 

Mr. Carson tendered the recommendations of the Finance and Taxation Committee 
on Article :CII to the Commission. He noted that recommendations on Sections 2,5a, 
9 and 11 had not yet been finalized, but Sections 1, 4, 5, 7, 8, 10 and 12 are 
ready for Commission action. He thought that the sections omitted today might be 
discussed at the next meeting of the committee. 

Mr. l~nsfield moved the substitution of the prOV1S10ns on pages 3a and 7a in 
the memorandum of recommendations submitted to the Commission for the correspond
ing provisions in the text of the memorandum. 

Senator Applegate seconded the motion. 
Without objection, the motion was aGreed to. 

Mr. Carter - The plan is that these recommendations will be submitted to the Com
mission today. I think we would like to invite parties to testify before the Com
mission at the next Commission meeting on these particular matters. I would an
ticipate they would be voted on at the next Commission meeting. I understand that 
in the committee there are some differences of opinion that should be expressed 
today, so that all the members have notice of this. Mr. }wnsfield, would you be 
good enOUGh to comment on that? 

Mr. Mansfield - I am not in favor of the provision which eliminates preemption 
by implication (division (8) of Section 3, page 38). The legislature now has the 
power, has exercised it on several occasions, both as to the income tsx law, for 
example, and other instances to say that it it not preempting. The proposed new 
section, llhich would be section 3 (B) says that the burden, so to speak, is on 
the stste legislature to specify preemption. Unless the legislature states spe
cificslly ~~hat it has passed is intended to preempt, the result is that there is 
no preemption. If the purpose is only to clarify, the burden imposed by the 
section could be reversed and say that every tax imposed by the state would pre
empt local Government unless the legislature says it's not intended to. Aside 
from that, one other point is whether this section wouldn't make it incumbent 
upon the legislature to review all prior tax laws, because it might have a retro
active effect. 

Mr. Carter Nolan, would you want to give the view of the majority on this matter? 

Mr. Carson - Preemption has created a lot of litigation. It needs clearing up. 
I think that's been in the minds of the committee for some time. We considered 
several ways to do this and language was ~1ritten and several months ago the com
mittee favored this version. It'a a question of philosophy as to who shQuld have 
the burden. I for one feel that the legislature should make a determination when 
it passes a tax law whether it's preemptive or not, not leave it up to the courts 
to determine what the intent of the legislature was if not specifically mentioned 
in the lm~. I believe in encouraging responsibility on the local level and giving 
local government officials whatever help l1e can. If the elected officials of the 
local government feel they have the support of the people to enact a tax, if not 
preempted, they should be able to do so \-lithout any legislative uncertainty to 
be decided by the courts. I prefer this approach, and I think it would be helpful 
to clear up the issue--rather than to say that everything is preempted unless the 
legislature otherwise provides. Of course, I respect Mr. ~~nsfield's view. 
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Mr. Mansfield - We are really talking about the burden on the legislature when it 
enacts a tax statute. We agree that you can get to the same conclusion no matter 
which way it is worded and clarify what may be the fuzziness of the present state 
of law. 

Mr. Carter - I might say, as a member of this committee, just a parenthetical com
ment that it's a great pleasure to listen to two such fine, knowledgeable people 
as Nolan and ~~. Mansfield bat this question back and forth and I think it is an 
example of the value of the Commission approach where you have an opportunity to 
reflect and carryon a discourse in these areas. 

Mrs. Hessler - 11ay I ask Mr. Carson what effect this would have on county government 
and other subdivisions? 

Mr. Carson - It gives no additional authority to tax where there is none now. If 
you have a county adopting a charter, there are taxing powers permitted. The com
mittee felt that the preemption doctrine should be available to charter counties. 
Also, somewhere down the line there could be other types of governmental units, 
other than municipalities that might have taxing powers given to them otherwise, 
by the Constitution or the legislature. 

Mrs. Sowle - How would preemption work with respect to legislation already in force? 

Mr. Carson - {1e were discussing that this morning. Mr. Glander brought this ques
tion up. ~~ response to this is that a number of matters in our recommendations 
on Article VIII will require a number of legislative actions if our amendments are 
adopted by the people. When that time comes, the Legislative Service Commission 
will have to be called into play here to develop the required legislative changes. 
I would not think it would be a great burden for anybody to develop what tax laws 
should be brought to the attention of the lenislature. 

Mr. Fry - It might be a helpful thing to have this come about. I can see some ad
vantages to taking an overall look at the tax situation in order to consider this 
question. 

Mr. Skipton - Is the local government committee dealing with taxing powers? 

Mrs. Eriksson - The local government committee has discussed taxation in their 
regional proposal and I would assume that if that committee determines that further 
powers should be given to counties they would certainly discuss whether or not 
those powers would include taxing powers as a part of a constitutional provision. 

Mr. Carter - I think both points of view have been ably stated. Speaking as a 
member of the committee, I feel that it is better to have it stated in the law how 
this is to be handled, rather than leaving it up to the courts, who handled it in 
the past, but I question whether that's the appropriate way of doing it. 

Mr. Fry - Did your committee, in drafting Section 3 (A), paragraph 3, exemptions 
from the sales tax. consider adding other exemptions presently provided in the law, 
such as drugs? 

Mr. Carson - The philosophy of the committee really w~s that this exemption on food 
might well be something for the legislature rather than the Constitution, but that 
it should be retained in the Constitution since i~ is already there. 

• 

• 

• 

• 

• 

• 

• 

•� 

•� 

130 •� 



• 
6.� 

Mr. Carter - I might: add to that that. the eeneral philosophy, as I understand it, 
is that the legislature has very broad taxinBPOwer~ and it's the role of the Con
stitution really to curb or to make clear in certain areas what those taxing powers 
are. There's a big question of whether we even need Section 3. They may already

• have that p~ler, but there was concern that since it is already in the Constitution 
if parts or all of it were dropped that that ~]ould create an unintended problem. 
I agree with Mr. Carson that this is properly the province of the legislature 
rather than being in the Constitution. 

• I should have made this comment when I was giving my introductory comments. 
I hope you'll all have a chance to read the report on Article VIII. To me it 

• 

justifies and makes all our efforts seem worthwhile when we can produce these 
kinds of results. I think this is an excellent document which deals with the 
philosophy of state debt, some of the practicalities that are involved. It has 
an opposing point of view. It has everythin3 I think that a good Commission report 
should have and, as chairman of the Commission, I got a great thrill out of reading 
this report, and I think you all will as well, when you have a chance to peruse it. 

The Commission adjourned until 1:30 p.m. on Monday, February 19. 

• Ann M. 

• 

• 

• 

• 

• 

• 

Eriksson, Secretary Richard H. Carter, Chairman 
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MINUr:LES 

Ohio Constitutional Revision Commission 

February 19, 1973 

A meetinc of the Ohio Constitutional Uevision Commission was held on Monday, 
February 19, 1973, at 1:30 p.m. in Room 11, House of Representatives, State House, 
Columbus. 

Chairman Richard H. Carter presided. 

The follo~ling members were present: Senators Applegate, Calabrese, Gi11mor 
and Ocasek; Representatives Celeste, Fry, Norris, Roberto and Speck; Messrs. Bar
tunek, Carson, Carter, Cunningham, Mansfield, Montgomery, Mrs. Orfirer, Messrs. 
Ostrum, Russo, Mrs. Sowle, and Mr. Wilson. 

Without objection, the minutes of the meeting of January 26, 1973 were approved 
as submitted to the members in writing. 

The Chairman welcomed Representatives Celeste, Roberto, and Speck as new aegis
Jatlve members and Mr. Russo as a new public member of the Commission. 

He spoke also of the success of the February 6 dinner for the legislature at 
which Mr. Carson presented the Commission's report on state debt. 

Senator Ocasek spoke of the success of the press conference on February 7 at 
which the report on state debt was presented to the press. Senator Calabrese sug
gested a vote of thanks to Mr. Carson and Senator Ocasek. 

The Chairman announced that new committee assignments would be forthcoming 
soon--one on the Judiciary and the other dealing with elections or education and 
the Bill of Uights. 

The Chairman spoke of the status of H. J. R. 4, 5, and 10 which have passed 
the House and are now in the Senate. The Senate Judiciary Committee has scheduled 
a second hearing on H.J.R. 4 and 5. Senator Gi1lmor said that the committee felt 
that H.J.R. 10 had problems (relating to primaries) that could not be resolved in 
time for the 11ay election. He said that the reason that H.J .R. 10 is not set for 
hearing tomorr~1 is because, in its present form, as passed by the House, the recom
mendation is opposite to what the recommendation of this Commission was, on the 
primary question. This Commission recommended that nomination be joint, and the 
resolution, as passed by the House, provides for separate nomination. 

Mrs. Orfirer reported on the work of the Local Government Committee. She said 
the committee t1aS making considerable progress and hoped to be able to present some 
recommendations to the Commission at the tmrch meeting. A public hearing would be 
scheduled for the April meeting on the matters presented at the March meeting. She 
said that the committee had an excellent meeting this morning with two gentlemen 
who came to talk with them--Mr. Kellermeyer of the County Commissioners Association 
and Mr. Cloud, from the Urban Counties Committee of that association and also chair
man of the HontBomery county commissioners. They expressed their opinions on the 
matters of county government which the committee is discussing, and committee mem~ 

bers were most gratified at their apparent accord with the committee in the thinking 
on ways of solving county problems. The subject matter presented to the Commission 
1n March will cover the classification of counties, charter commissions, the powers 
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of counties, how you attain a county charter, and the boundaries of counties. 

The Chairman then called on Mr. Carson, chairman of the Finance and Taxation� 
Committee, to present the committee's report on Article XII.� 

Mr. Carson: You have before you two memoranda, dealing with our tax recommendations 
on Article XII. Part 1 was presented to the Commission at the January meeting and, 
1f the Commission is ready to act, could be voted upon today. Part 2 is being pre
sented today. He divided them into two parts because we were not quite ready to 
take final action in the committee on four sections of Article XII which are the 
subject of Part 2 recommendations. The committee met in Cincinnati on FebruarY 10 
for an all dny meeting and met again all morning this mornine and had quite a few 
people talk about these Part 2 recommendations. The committee took final action 
this mornine on all of them so with the ~~o memoranda you have Article XII would 
be disposed of in various ways which I'll mention. 

Mr. Carter: Part 2 is being submitted to the Commission today with no action, and 
public hearings are to be held in March. 

Mr. Carson explained Part 2: Section 2 of Article XII is set forth as it 
presently appears in the Constitution, which deals with the uniformity rule on 
property taxation, the 1% limitation on nonvoted millage, and also authorizes the 
General Asseobly to create by law various exeoptions from taxation. Ue've been 
dealing with this Section 2 for quite a lone tLme and have had a number of people 
talk to us about it. There were a number of suggestions made for amendments to 
it, and after Gifting through the suggestions and trying to judge what problems 
there are, the committee is recommending that no change be made in Section 2. The 
legislature has been dealing with one aspect--a separate clnssification for real 
estate used for agricultural purposes. The committee has discussed this problem 
and I think there are different views but since the legislature has had this under 
consideration we did not think it was appropriate or even desirable that we dupli
cate the effort. So this committee takes no position with respect to agricultural 
clauification. 

Section Sa of Article XII mandates the earmarking of revenues arising from 
license fees, nasoline taxes, and higm~ay use taxes and provides that those revenues 
may not be used for any purpose other than hichway purposes. This provision was 
added in the Constitution in 1947 by an initiative petition, and after a great deal 
of thought nnd extensive hearings where a number of interests were heard, the com
mittee, by a divided vote, I think it was 4 to 1, recommends adding a clause at 
the beginnin2 of the section which would permit revenues from these sources to be 
used for other purposes if the General Assembly by a 2/3 vote of each house should 
determine at some time in the future that there are highway taxes which could more 
properly be used for other purposes. The 2/3 figure was arrived at by the committee 
on the basis that this is the majority required for emergency legislation. Our 
feeling today is that there are not now sufficient moneys to divert them and since 
this provision is only 25 years old, that diversion should not be taken lightly. 
On the other hand, looking down the road for the next two or three generations we 
thought that we would not be doing our jobs properly if we didn't recognize that 
there could be a higher need and perhaps the Constitution should permit the legis
lature to recognize. I would assure you all that this provision is one which will 
create controversy, not only in the legislature but also among the voters if this 
Commission approves it. I am sure it will be contested very Vigorously by a number 
of groups. .. . 133 
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Section 9 is the section which requires that half the receipts of the income 
tax ~ndinheritance taxes collected by the state must be returned to the local 
jurisdiction in which the tax originates or as the legislature may provide. We 
have also niven this a great deal of thou3ht and have considered changes which we 
finally discnrded because we felt we were going to create more problems than we 
could solve. The amendments we are suggesting are aot very substantive at all. 
We would first of all change the section number from 9 to 7 80 that it would fall 
into place "ith the other recommendations '~e have already submitted. We have been 
advised by the staff that "per centum" is an outdated term and since we're amending 
it anyway, \1e "ould change that to "per cent.;l The more important change 1s that 
today we have nn estate tax, not an inheritance tax, and in the Part 1 recommendations 
which we recor.m1ended last month we add "estate ll in another section, so we think that 
to be consistent the change must be made here. l~e had a discussion on tackling the 
question of lnlether or not the corporate franchise tax, which is a tax measured by 
income, comes uithin the word "income" taxes, or should it, or should we clarify 
it and I think we all became convinced that this could create some serious problems 
and administration problems for taxpayers, and decided not to change the situation. 
We also considered the possibility of tryinc to clarify the question of where a tax 
originates. Does the tax originate where an employee works or in the county of 
his residence? We considered thiS rather thoroughly and decided that we might be 
creating more problems for the Department of Taxation than ue now have, if we 
changed it or tried to clarify it. So our recommendation is to make these non
substantive changes. 

Section 11 is quite complicated and one on which we have spent many hours 
trying to understand and try to work out. lie have been advised by a number of 
informed people that many municipalities have difficulties in issuing some of their 
bonds--general obligation bonds--in view of the provisions of Section 11, which re
quire that no bonded debt of any political subdivision shall be incurred unless in 
the legislation creating it pr~vision is made for levying and collecting annually 
by taxation an amount necessary to pay the debt service. The combination of Sec
tion 11 and Section 2 of Article XII which imposes the 1% nonvoted l~it on prop
erty taxes creates a so-called indirect debt limit, and requires really that all 
general oblicntion bonds issued by municipalities must be voted on by the people 
if there's any possibility that any property tax millage might fall outside the 
1% limit, even though, when these bonds are issued, the intent is to pay them 
through revenues other than the property tax. After a great deal of consideration 
the committee has come up with a new thou3ht on this. We think that the legisla
ture, under the present Constitution,has the power to enact a statute which would 
permit any municipality to place before its voters a proposition whereby that mu
nicipality llould have some limited debt authority without having to go to the people 
each time bonds are issued. We feel that this is almost the identical thing that 
welre suggestinn in Article VllI--that is, go to the people asking for authority 
for the state legislature to handle debt. He think that 1£ the Constitution does 
let the municipalities do this that we donlt need any other type of amendment to 
handle the situation. People outside the Coornission with whom we've been talking 
are not sure l1hether this will solve the problem. We're not either. Our recom
mendation here, aside from a couple of technical ones, is that this Whole proposal 
on Section 11 nnd the indirect debt limit problem be referred to }~s. Orfirer's 
Local Government Committee for two reasons. First of all, we think it doesn't 
belong in Article XII. This is a section that applies to local government and 
should go into Article XVIII or some other article of the Constitution. And 
secondly, l'le think that no action should be taken by this Commission until the 
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Local Government Comnittee has expressed its VietlS at the time they 3et deeply into 
municipal corporation finance problems. We are recommending, hence, three things: 
(1) That all references to the State of Ohio nou in Section 11 be deleted, because� 

He have just recomr.lended a full revision of Article \TIll which takes care fully of� 
all the state's debt problems and there's no need to repeal them in Section 11.� 
(2) Section 11 be put elsewhere in the Constitution as it relates to other sections 
dealing with local government. Thirdly, we're recomnending that it be referred to 
the Local Government Committee for their views and a report to the full Commission. 
lIith this referral and one more I am going to mention in a minute the Finance and 
Taxation Committee tlil1 be finished with its job in considering and revising the 
b10 articles assigned to us. We think we can get on with the job more effectively 
if these referrals are undertaken. I'll be glad to answer any questions on Part 2. 

Dr. Cunningham: lIhy not eliminate all exemptions in Section 2? 

~~. Carson: Section 2 merely authorizes the legislature to create exemptions--they 
are not created unless the legislature passes a latl. If there is need for reviewing 
the extent to which exemptions have gone, and some of us feel there is such a need, 
no constitutional provision is needed to undertake such a review. This is permissive 
puthorlty given the legislature. 

Dr. Cunningham: lfily not prohibit all the exemptions and tax all property? 

Hr. Carson: This lias one of the options available to the committee and the committee 
elected not to take that option. 

Dr. Cunningham: Has this decision based on practical politics? 

l~. Carson: So far as I know, there was no desire from one member of the committee 
to delete the constitutional permission to exempt property. I think our feeling was 
that the power lies in the legislature today to review their statutory exemptions 
and our feeling was that the legislature should have that power. 

~~s. Orfirer: I have a question about Section 9, and this is truly for my informa
tion because I don't know very much about how these things work. Aside from the 
trouble in administering it, which I can certainly understand, I wondered what the 
discUQ9ion was in ter~s of clarifying which jurisdiction these taxes go back to? 
Has there any discussion of whether by clarifying it, this might be a bfg help to the 
plight of the big cities today or that the school districts are in today? }wybe this 
is an opportunity to do something positive, I don't know. 

~~. Carson: We discussed this question in great detail with the Tax Commissioner. 
As far as the allocation of the tax to local goverrnjent units within a county the 
section says"as may be provided by law," and everybody feels that this is all 
the latitude you need to properly deal with it l~ithin a county geographical area. 
It could go all to school districts, or all to cities, if the legislature so decides. 
Now llhether it's being allocated in the right way is something else, but the legis
lature does have the power by the Constitution to do it. There was some talk in the 
conunittee of discussion of possibly just eliminating the word "originates," which 
would permit the legislature, if it desired, to give not one penny to Hamilton County 
of the money that originated from Hamilton County and give it to Cuyahoga County or 
Franl~lin County, any county, and the committee felt it did not wish to recommend 
such an approach. On the question of clarifying the word "origination" as far as 
residence or employment ,if we tried to clarijy it and say the county of residence 
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for personal income tax origination that you would have trouble with respect to 
nonre~idents whose taxes are allocated according to 'lhere they work and so we de
cided not to try to solve that problem. 

Dr. Cunningham: l-lhy should these taxes be earmarked at all? 

~~. Carson: The committee did discuss that in some detail, and decided it would 
not recommend repealinc this section because we do not believe it is earmarking. In 
my judGment, it's a required allocation. This is a matter of philosophy and the 
comnlittee is recommending no basic change. 

l'~. Dartunek: Mr. Chairman, maybe the professor could offer some amendments if he 
feels the committee recommendations are not good. 

~~. Carter: I think that is appropriate. I think the point is that this is the 
point of presenting these recommendations today. l~ll them over, take a position, 
and if anyone wishes to propose amendments to the committee's recommendations, 
please do so. 

}~. Fry: With respect to the uniform rule, it was pointed out that the House has 
just adopted H.J .R. 13 llhich excludes agricultural lands. I would like the Conunis
sion to have the benefit of House testimony on this. Although this passed the House, 
other amendments were defeated, and I think it was simply a matter that those who 
,~ere enthusiastic about agricultural land classification were better organized. One 
amendment proposed uould help the inner cities rebuild. Once we get auay from the 
uniform rule I would euess that we're going to have uell organized groups through
out the state. While Ue are meeting as a Commission and have the advantage of the 
study that's been made by this committee some time, for discussion and our m1U edi
fication and background as we consider other matters of this type I would like to 
know nore about the cocmittee's deliberations and without taking any position pro 
or con. 

llr. Carter: I'd be very happy to have that done at the next meeting. The committee 
had some concern that the legislature is holding extensive hearings, receiving ade
quate public testimony on this, were a little bit concerned that this might conflict 
a little bit with what the legislature has already been doing. 

Hr. Carter: There are some strong feelings in the committee on this, both pro and 
con, as you can imaeine. 

l~. llorris: Mr. Chairman, I wonder if I might ask the Commission's indulgence and 
take something out of order. This is on Part 1. On page 3, proposed Section 3 (C) 
reads C1Laws imposinB taxes may adopt by reference provisions of the statutes of the 
United States as they then exist or thereafter may be changed." That means that we 
could in the area of income taxation adopt the deduction structure, for example, of 
the Internal Revenue Code and that mayor may not have merit but that's the kind of 
thine the legislature oucht to be able to do. We uould be codifying by reference. 
But ':or thereafter may be changed"--suppose the federal government reurites their 
deduction structure. That automatically becomes Ohio law if we've said so in our 
section, unless we affirmatively take action to repeal it. I guess my feeling in 
this whole area is that you don't do a legislature a favor by letting it be lazy, 
and that's really what you do if you allow us to incorporate changes by reference. 
lTe've cotten into this difficulty by delegating authority before. We delegated to 
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savin~s and loans the authority to promulgate regulations which become law if we 
don't take affirmative action. We did the same thin~ in the modern courts amend
ment "ith the Suprene Court adopting rules of procedure which created an ungodly 
confrontation last session. The problem, as I see it, is that it encourages the 
lecislature to be lazy by not reacting; second, it puts us in the hole. so to speak. 
He're on the defensive. If we don't take affirmative action. we have to take nega· 
tive action. It seems to me that it would be better, if we incorporate by refer
ence, if the federal covernment changes its structure, to require us to take a 
loole at it, to hold hearings to decide whether or not this is somethinG that "le 
really '~ant, rather than having our minds changed for us. I feel pretty strongly 
about that. If our lecislature is going to be a modern legislature it should do 
its oun business. He shouldn't delegate it to others. I wanted to raise that 
point. I agree with the ~est of it. I can even buy tna preemption clause. But 
thoDe five words "or thereafter may be changed" disturb me very much. If I'm not 
here I hope someone uill bring it up and maybe amend it out. 

Hr. Carson: As I understand it, there's really no ~urpose or need for this provi
sion, unless you want to permit prospective adoption of amendments to federal ta.x 
laws. In other words, you could today incorporate the present languace of defini
tion of gross income used in the federal law into the Ohio law. There's no need 
for a constitutional provision to permit that. He did hear some folks that felt 
that there was desirability for uniformity in reporting purposes, from the tax
payer's point of Vi~l so that he wouldn't be determining his gross income differ
ently in Ohio than he did under the federal law when in fact the Ohio legislature 
has adopted the definition of gross income. I really think that is a convenience 
to the taxpayer which lIas the reason for this recommendation. A taxpayer won't 
have to compute his income one way for the federal tm: and another for the state. 

Mr. Carter: The legislature does not have to do this. If in their wisdom they 
ch.oose not to make a prospective adoption they don't have to do it. This is merely 
permissive. He're not only dealing with federal statutes, we're dealing ,·lith the 
rcaulations under the I.R.S. and it could be a trenendous burden if the legislature 
did not have the opportunity, and we don't think it has today, the opportunity to 
adopt the federal reculations. Now if the legislature chooses not to do so they 
can still have that ri~lt. All we were trying to do here is to provide them the 
constitutional authorit7 in case they wish to do so. It would be extremely diffi w 

cult if you're involved in tax work at all, Alan, as to the great controversies 
that you get into under federal law today. If you have to do it differently in 
every state. it is a tremendous problem. But still it's in the hands of the legis
lature as we see it. 

Hr. Hansfield: I have the same point of view as Hr. Horris. While I gave up in 
committee, if you want me to, I'll make a motion at the appropriate time to delete 
the five words. 

Mr. Carson: Am I correct, Ann, in thinking that if you leave out the end of that 
prOVision, there is no need for it. Is that correct? 

Mrs. Eriksson: That's my opinion, yes. The legislature can in fact adopt by 
reference the existin::; 1<1\1s. I don I t believe that Hould be an unconstitutional 
dele~ntion of 1egislntive power as long as you are adopting a specific laue 

Senator Gillmor: Well, actually it's not an academic question because in the state 
income tax which has been in existence for more than a year, we adopted by reference 
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the federal definition o~ adjusted gross income. I'm :mre there have beeLl changes 

in the ::cderal regulatiom: relative to adjusted 8ros~ income since Janullry 1 of 
19i'2. ':nlat does that I.lettn to the Ohio taxpayer': 

i!r's. E:;:i~csson: The present Ohio income tax law does 1Jn~:e a prospective adoption of 
feder~l definitions. 

'J~here ~l7as discuss:i.on concerning the adoption of iederal regulations by la't'l or� 
by the '.:ax Commissioner, and lI7hether it is advisable th~-:: regulations be adopted� 
~)ros'_Jec'::ively•� 

Hr. Careon: I don't believe the comments reflect our discussions about reculations. 
',i'he lan:uage propose(~ L1~:")lies only to the statutes enllc~;ed by Congress. i~ vieu is 
~hnt if the Commission does not wish to authorize the prospective adoption, I would 
thin!: He should delete t~le nhole prOVision. Let me tell you my view of it. !Jne 
draft ;:hllt we had before us provided that prospective llf:o;?tion by reference of not 
only statutes of the Uni~ed Gtates but also regulatiou~ vy the I. R. S. The cmamit· 
tee voted to delete tl:e re~erence to regulations on the basis that we did not think 
it would be wise co give the legislature the power to incorporate by reference 
amendable regulations adopted by others than elected officials of the Congress, so 
it applies only to statutes. 

Senator Gillmor: Might this be a problem? I don't know if it is. We adopted 
"adjusted gross income;! as determined by the feds. nO~'l a change in regulations 
makes a difference with the gross income. Does that aeon that since we haven't 
prospectively adopted those regulations that the taxpayer has to determine adjusted 
grOBs income under the regulations in existence at the time of the Ohio enactment or 
does he determine adjusted gross income 8S determined by the amended regulations? 

Mr. Carter: It was pointed out that the Tax Commissioner, who had certain powers to 
adopt rcr,ulations on the state income tax could, on his own authority, adopt regula
tions of the federal eovernment if he so chose, so that we didn't have the problem 
uith re:::ulations that ~le did ~·1ith statutes. 

Senator Gillmor: It lIould still require action by the Tax Commissioner. 

~~. Speck: Does this allan laws to be adopted that would do the. same thing at the 
local level? Would it allow a local wage tax to be transformed into a local income 
tax as a surcharge of the federal income tax? Would it eive the state the power to 
give local governments the power to create local government taxes that would be sur
charges on the federal income tax? 

l~. C~rson: The legislature can do that now. 

Mr. Fry: It seems to me that there is a principle involved which is just more than 
a convenience for taxpayers. Won't this encourage the legislature to follow the 
federal outlines for taxation in determining what was taxable income? 

lk. Carson: At the time the income tax was adopted, there was a great deal of con
cern by people--tax experts around the state--wantinG to make sure that the definitions 

of :'aross income;: uere the same. 

Mr. Hontgomery: You either are going to have to go all the way or none of the way 
becauoc the regulations are going to change the method of computing income. I don't 
see hOll you can stop short. 13B 
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Hr. Carson: The legislature can empower the Tax Commissioner to adopt regulations 
interpreting the definition of "gross income." And the Tax Commissioner can amend 
those regulations as he uishes, as changes occur in the federal regulations and 
keep up 'lith them. The legislature always has the pm1er to change the basic defini
tion if it wants to. 

Hr. Hilson: Uniformity is extremely important. 

Hr. Carson moved the adoption of the committee I.s recommendation on Section 1, 
retainin~ the prohibition against a poll tax in the Constitution. 

Dr. Cunningham seconded the motion. 
A roll call was ta!:en on the motion. Those voting YES were Senators Applegate, 

Calabrese, Gillmor and Ocasek; Representatives Celeste, Fry, Roberto and Speck; 
~~ssrs. Bartunek, Carson, Carter, Cunningham, Mansfield, Montgomery, ~~s. Orfirer, 
Hessrs. Ostrum and Russo, Hrs. Sowle, and Mr. Wilson. llone voted NO. 

The motion was adopted by those present and the roll call held open until the 
next meeting in order to ~ive absent members a chance to vote. 

~~. Carson: On Page 3 of Part 1 is a new proposed Section 3, which I believe is 
presently blank in Article XII. Our recommendation is that we include four sections 
of present Article XII into one new section of Section 3. There are minor changes 
in each of these sections uhich are being incorporated into one place. He also had 
recommended that division (B) at the bottom of Page 3 be added to new Section 3 
which lIould deal with the question of preemption. He are also recommending that 
division (C) dealing 'lith incorporation by reference to federal tax statutes be 
added here in this place, the theory being that by combining all these sections 
into one new section in one place all the various sections dealing with state taxa
tion there would be no other references in Article XII to it. I'd like to report 
that there has been a ~reat deal of concern over preemption, division (B). We have 
had quite a number of l1itnesses testify before the committee this morninG indicating 
that they feel this method of dealing with it is not proper and that an alternate 
method ne had suggested nas improper and suggested that the Constitution remain 
silent on the question of preemption. The committee voted this morning by unanimous 
vote that this question of preemption, and whether or not a provision need to be put 
into the Constitution and if so what that provision should be, should be referred to 
the Local Government Committee for their views for a couple of very valid reasons. 
The first is that it is a very hot potato. The more 10Bical one, however, and the 
one that persuaded our committee. is that the preemption issue, or implied preemption 
comes up by virtue of the fact that there are two other sections outside of Article 
XII which give the legislature the power to regulate the taxing power of local gov
ernments. Those sections are Section 13 of Article XVIII and Section 6 of Article 

XIII.� Since they are really within the authority of the Local Government Committee 
it uould seem inappropriate for this Commission to act on preemption until the views 
and recommendations of the committee concerned takes some action. 

~~. Carson moved that Division (B) of the proposed Section 3 be referred to 
the Local Government Co~ittee for their review and recommendation, and that divi
sion (C) be renumbered (B). 

Senator Applegate seconded the motion. 

~rr. Carson: We also feel that if the Local Government Committee should decide that 
if anything should be put in the Constitution, it really should not be in Article 
Xl! an~1ay. It should be in Article XVIII. 
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A show of hands ~l~S t~ken on the motion. All voted YES with the exception of� 
l~. nUGSO, who voted NO. The motion carried.� 

Senator Gillmor: Regarding the new division (B) or old division (C), I think the 
question, particularly on adoption of regulations is still too much up in the air 
for me to support it because we're saying that we should adopt statutes prospec
tively but we should not adopt regulations. 

11r. Carson: I'd like to recommend that we hold this until the March meeting, when 
I hope to come back with more complete answers. 

l~. Carson moved tile adoption of Division (A) of proposed Section 3, "'hich 
includes 3 paragraphs nuobered (1), (2) and (3) and incorporates present Sections 
7, G, 10, and 12 of Article XII which ",auld be repealed. 

~~. Ostrum secondcd the motion. 
A roll call was tal~en on the motion. Those votin~ YES were Senators Applegate, 

Calabrese, Gillmor and Ocasek; Representatives Celeste, Fry, Roberto and Speck; 
Messrs. Bartunek, Carson, Carter, Cunningham, Mansfield, Montgomery, Mrs. Orfirer, 
Hessrs Ostrum and Russo, l~s. Sowle, and Mr. Wilson. None voted NO. 

The motion was adopted by those present and the roll call help open until the 
next ~~cting in order to eive absent members a chance to vote. 

~~. Carson: We have a nonsubstantive amendment to Section 4 on Page 7. The present 
section merely indicates that the General Assembly is responsible for raising rev
enues and a sufficient sum to pay the interest on the state debt. It doesn't say 
anything about principal, and since in our recommendations on Article VIII we have 
made it clear that both principal and interest must be provided for, we thought a 
nonsubstantive change here would be desirable. 

Hr. Carson moved the adoption of Section 4. 
Hr. Hansfield seconded the motion. 

Mrs. Sowle: Is it in fact simply a change in language? Has it been the practice 
to provide for both? Congress doesn't have to do that. But I just wondered, has it 
been the practice" in the past to provide for both principal and interest? 

~~. Fry: This constitutional language just makes mandatory what the practice has 
been. 

~ roll call was taken on the motion. Those voting YES were Senators Applegate, 
Calabrese, Gillmor and Ocasek; Representatives Celestc, Fry, Roberto and Speck; 
t~ssrs. Bartunek, Carson, Carter, Cunningham, Mansfield, ~wntgomery, Mrs. Orfirer, 
Messrs. Ostrum, and Russo, Mrs. Sowle, and Mr. Wilson. None voted NO. 

The motion was adopted by those present and the roll call help open until the 
next meeting in order to give absent members a chance to vote. 

Mr. Carson: The final recommendation is Section 5 which requires that the legisla
ture must specify the purposes for a tax. The committee recommends no change. 

1~. Carson moved the adoption of Section 5. 
Senator Ocasek scconded the motion. 
A roll call was tnl:en on the motion. Those votinc YES were Senators Applegate, 

Calabrese, Gillmor and Ocasek; Representatives Ceieste, Fry, Roberto and Speck; 
11essrs. Bartunek, Carson, Carter, Cunningham, Mansfield, Montgomery, ~~s. Orfirer 
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• Messrs. Ostrum, and Russo, ~~s. Sowle and Mr. Wilson. None voted NO. 
The motion was adopted by those present and the roll call held open until the 

next meeting� in order to give absent members a chance to vote. 

• 
Mr. Bartunek: I would like the Commission to show appreciation to Nolan Carson 
for the tremendous job he has done. Never have I served on a committee where the 
chairman did such a patient and kindly job of making sure that everyone had a chdnce 
to air his views. 

Mr. Carter: As a member of the committee I would like to second that sentiment. 

Mr. Carson commended the members of his committee for their hard work and 
•� cooperation. 

The Commission adjourned until 1:30 on Monday, March 26. 

•� Ann M. 

• 

• 

• 

• 

• 

• 

Eriksson, Secretary� Richard H. Carter, Chairman 
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MINUTES 

Ohio Constitutional Revision Commission 

March 26, 1973 

A meeting of the Ohio Constitutional Revision Commission was held ~D Monday, 
March 26, 1973, at 1:30 p.m. in Room 11, House of Representatives, State House, 
Columbus. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Calabrese and Gillmor; 
Representatives Roberto and Speck; Messrs. Bartunek, Carson, Carter, Guggenhe~, 

Mansfield, Montgomery, Mrs. Orfirer, Messrs. Ostrum, Russo, Shocknessy and Skipton 
and Mrs. Sowle. 

Without objection, the minutes of the meeting of February 19, 1973 were ap
proved as submitted to the members in writing. 

The Chairman announced that the Commission's recommendations on state debt 
would be introduced in the House and Senate this week. 

He announced that Part 1 of the recommendations of the Finance and Taxation 
Committee had received a sufficient number of votes for recommendation to the Gen
eral Assembly. 

He announced also that Commission recommendations embodied in Issues 3, 4, and 
6 would be on the May ballot. 

New committee assignments were announced, the Judiciary under the chairmanship 
of Mr. Montgomery and one on Education, Elections and the Bill of Rights chaired by 
Mrs. Sowle. 

Mr. Skipton reported on the work of the Legislative-Executive Committee. He 
said that the committee was almost through its work and would submit its report at 
the next Commission meeting. A minimum number of changes are being recommended in 
Article III. The committee does not intend to recommend the shortening of the state 
officer ballot but will recommend adding to each a sentence containing the responsi
bilities and duties of each officer. The other primary change that will be recom
mended will be to deal with the disability of the Governor and some clarification 
of the succession. The committee will recommend repeal of some miscellaneous sec
tions in Article III. As an example of the proposed new language, the committee will 
recommend adding this language regarding the Secretary of State "The Secretary of 
State shall be the chief election officer and shall have such powers and duties as 
are prescribed by law. 1t Mr. Skipton stated that he would prefer to present the re
port at the next meeting,and have public testimony at the following meeting. 

Mr. Carter - We will proceed on that basis. The recommendations will be submitted 
by mail to the Commission, you will get a chance to look at them before the next 
meeting, they will then be formally presented, and discussed by tbe Commission. At 
the meeting following the April meeting we will have the opportunity for public
testimony. 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 
Mrs. Orfirer reported sQme recommendations from the Local Government Committee. 
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• ~lrs. Orfirer - Mr. Carter neglected to say when he announced the new committee assign
ments that when he appointed the Local Government Committee he made it a permanent 
committee. I don't believe he really did but it almost seems to be turning out 

• 

that way. We are so delighted to be able to present a package of recommendations 
to you and I would like to start out by thanking the staff, Ann Eriksson and Gene 
Kramer, who helped us so much during this past year and a half and a most faithful 
committee which has met once and usually twice a month through this t~e. Each 
brought his own special expertise whether he was a legislator, a government official, 

• 

a businessman. or a student of government and the recommendations that we bring you 
today uere very laboriously worked out. Each word was considered by the committee. 
No part of it was ever rubber stamped Bnd I am pleased to be able to say that the 
final product received no dissenting votes. Usually when you say this the guts of 
the issue have been removed. I don't think that you will find that this is ~o in 
this case. We strongly believe that if the Commission and the legislature and the 

• 

people adopt the recommendations that the operation of county government will fi
nally have an opportunity to work. County government and county officials will at 
last be permitted to come to grips with the problems facing both urban and rural 
societies today, and that this will be accomplished within the present framework of 
local government. 

• 

We're recommending the amendment of three existing sections of Article X, the 
addition of a new section and the amendment and transfer of a section which is pres
ently in Article II. Hhat I would like to do is to present a brief history of the 
committee's studies and goals, some background on county government and then present 
the committee's specific proposals. I would also like to call to your attention 
materials each of you has--Constitutional Aspects of Local Government. 

• 
The Local Government Committee very early in its study a year ago last fall 

co-sponsored with Ohio State University and the Ohio Municipal League a seminar on 
problems of local government and constitutional implications, the Ohio State Law 
Journal published some of the papers as a symposium on Local Government. You might 
also want to go back to some material that was handed out to you quite some time 
back by the Institute of Governmental Research on "Obstacles to County Reorganiza
tion. " 

• 
~le began our study by reViewing constitutional prOVisions, beginning with 

municipal corporations and with counties in order to learn what is and what isn't 
prOVided in the Constitution in regard to local government structure and powers. 
l~e then turned our attention to the services which local governments provide or 
what they are expected to prOVide and are authorized to provide, and which units 
of government the state allocates functions or powers to. The committee considered 
whether the local government provisions of the Constitution hinder the operation

• of local government or of state government and also whether the Constitution should 
be changed by adding prOVisions which uould improve governmental operations and the 
services that are prOVided. 

• 
The conclusion of this committee and of many others was that today's problems, 

as you are aware. particularly in metropolitan areas, are not confined to the 
boundaries of political subdivisions as they now exist. You're all familiar with 
some of these areas--air and water pollution. waste disposal, transportation, land 
use regulation, and so on. The multiplicity of subdivisions even within a single 
county and the overlapping jurisdictions of special units of government often make 
the solutions to these problems difficult even when the units of government cooper

• 
ate. 
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Some problems do not even stop at county boundaries, and the committee held 
a series of public hearings which you have heard us discuss before to explore the 
idea of regional units of government, and a new political subdivision within the 
state. We had many experts come to testify at these hearings--they were held in 
Columbus, Cincinnati and Cleveland as you recall--and they brought to light many 
of the problems of governmental relations and a considerable amount of support 
for the fact that most urban problems do not stop with the political subdivision. 
The committee, however, is not ready at this time to recommend the regional approach 
as a proposed constitutional amendment. During these hearings and as we revi~7ed 

the Constitution and the literature on county government we concluded that streng
thening the county government in Ohio is a necessary first step toward solving 
many of the urban problems. 

Eight of the 14 standard statistical metropolitan areas which are wholly in 
Ohio have 80% or more of their population entirely in one county. Three of them 
are single county ones. Outside the cities many problems exist, especially in 
the urban counties, which no one is solving and which lend themselves to county 
solutions if the counties are given the necessary authority and tools. As you are 
aware, all 88 counties have the same type of governmental organization and the 
same powers. The powers they may exercise are only those specifically conferred 
by the legislature. They could acquire a measure of self government, could reor
ganize their structure through a county charter or adoption of an alternate form, 
but, of course, this has not happened anywhere in the state in spite of repeated 
attempts. The committee is aware that not all Ohio counties are urbanized and not 
all desire or need to change their form of government or to acquire additional 
powers. The committee's recommendation will not force change on any county. 

The committee's proposals would strengthen county government by (1) permitting 
the General Assembly to classify counties for the purpose of establishing their or
ganization and government. It would grant counties powers of local self government 
subject to certain very definite limitations. It would make charters easier to 
adopt and would clarify provisions for the operation of county charter commissions 
and the placing of those charters on the ballot. It would also relieve somewhat 
the present restrictions on the General Assembly in changing county boundaries. 

l1e'll start with the first proposed amendment which is on classification of 
counties. I believe you all have this in front of you. I will not attempt to 
read all of this, although I think it may be helpful if we all look together at 
what the committee recommendation is--"The General Assembly shall provide by gen
eral law for the organization and government of counties and for such purposes may 
establish one or more classifications of counties on the basis of population or any 
other reasonable basis related to the purpose of any such classification. No class
ification shall consist of more than four classes and each class shall contain more 
than one county." This proposed amendment gives the General Assembly permission to 
classify counties for the purpose of providing for their organization or their gov
ernment. It also limits that authority in several ways. An important feature is 
the authority of the General Assembly to classify counties differently for differ
ent purposes, provided that the criteria used to create classifications are reason
able and must be related to the purposes of the classification. Population is 
usually the basis on which classification is done. This may not always be the only 
or the best method of determining what problems one county has in common with 
another county and that need legislative solutions. This language permitting the 
General Assembly to classify on the basis of population "or any other reasonable 
basis related to the purpose of such classification" was taken from the Model State 
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Constitution of the National Municipal League. It's purpose is to give the General 
Assembly the flexibility necessary for reaching solutions to county problems. 

there are perils in classification which we are aware of and this is primarily 
the peril of so-called special legislation. He wanted to safeguard against this 
possibility and therefore we have the provision that no classification should con
sist of more than four classes. At this point I might just try to clarify, in c~se 

it is confusing, what we meant by the two different terms. Classification is the 
taking of all the 88 counties and placing them in broad groups. The classes are 
divisions within the broader groups, within the classification, so that there would 
not be more than four divisions in anyone classification. And each division must 
have more than one county in it. 

We have been aware through all of our testimony and reading that there is some 
division of opinion among legal authorities as to the power of the General Assembly 
under present constitutional provisions to classify counties. The Constitution says 
"All lalolS of a general nature shall have a uniform operation throughout the state." 
It presently requires the General Assembly to provide by general law for the organ
ization and government of counties. These provisions have been the basis for several 
court opinions holding unconstitutional various legislative acts which were attempted 
to ,ass by counties for one purpose or another. At the same t~e, classification 
does exist in the statutes and it has been upheld in other court decisions so that 
without attempting to make a judgment on any specific proposals for classification 
whether they would be constitutional or not. The committee is convinced that the 
General Assembly should have this flexibility and it believes that a constitutional 
amendment is desirable to remove any doubt and to encourage use of this means to 
solve some of the state's problems. The form of government that has been provided 
by law for Ohio counties has not been basically altered since counties were first 
organized. Counties were created as a geographical unit for the means of administer
ing the state's policies, but today counties have assumed, particularly in urban 
areas, many functions and they provide many services residents need and want, which 
municipal corporations have long provided for their residents. 

The county commissioners have no legislative powers. They may do only what 
the legislature has specifically authorized them to do. Special legislation which 
must be of uniform application in order to avoid being held unconstitutional is re
quired for such things as employing a county coordinator for the new justice center 
in Cuyahoga County. It was required in order to charge fees for a parking garage 
under a recently built county building. These are the type of limited issues that 
today, under the present provisions of the Constitution, must be taken to the leg
islature. Many of these types of things are not needed by all counties, and some 
rural counties may oppose them in the legislature because they fear that this legis
lation might place an unnecessary burden on those counties which don't need them. 

l~hat will classification do that will enable the legislature to provide a 
structure of government and powers to govern for some counties which is different 
from those provided for other counties? It should enable the legislature to tailor 
county government to groups of counties as needs are made evident to the General As
sembly. At the same time, counties which see no need for change need not be changed. 
Thirteen states classify counties for one or more purposes. In addition, at least 
7 states permit special local legislation which the committee feels is undeSirable. 
The committee believes that its proposal to permit classification but with certain 
limitations would avoid special legislation and a vast amount of legislative time. 
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Mr. Shocknessy - The comment states, on page 2: '~he term 'elassification' 1s used 
to mean an entire group of counties divided into elasses, and within any one classi~ 

fication all of the counties of the state could be placed into not more than four • 
classes." I don't quite understand that sentence. 

~as. Orfirer - I think it is very confusing, ~~. Shocknessy. All I can do is to� 
try to explain it again in a little different manner. It would permit counties to� 
be placed in different classifications for different purposes and based on different� 
criteria.� • 
}~. Shocknessy- A single county, under that language, for the purpose of classifi
cation, could be placed in four classes or four categories? 

Mrs. Orfirer - It might be in as many as the legislature decided it needed. There's� 
no limit on the number of classifications. This would relate to the problems as� • 
they might arise, but each full classification would not have more than four divi
sions in it. 

Mr. Mansfield - If I understand Mr. Shocknessy, what he is suggesting is that one 
county could be in more than one classification at the same time. • 
Mrs. Orfirer - Yes. It could be in Class blue for one thing and class yellow for 
another. 

Mr. Shocknessy - I think that sentence would be more understandable if it said any 
county in the state might be classified, could not be classified in more than one •classification, but that isn't true is it? 

Mrs. Orfirer - No, it's just that there cannot be more than four divisions with a 
specific classification. 

Mr. Shocknessy - That language is difficult. • 
~~s. Eriksson - A classification of counties would be related to whatever purpose 
the General Assembly determined was served by classifying counties, and within 
that classification, for that purpose, there could be not more than four classes. 
The General Assembly might determine that there's only one pu~pose to be served by 
classification and that purpose is served by classifying counties by population, •but if the General Assembly determined that there were a number of different pur
poses to be served, it might classify counties in five or six different ways. 

Mr. Shocknessy - Is it intended that the General Assembly address itself to each 
county? •Mrs. Eriksson - No, to each purpose. 

Mr. Shocknessy - How do the counties g~t into the categories? 

Mrs. Eriksson - According to the criteria that the General Assembly establishes. •Mr. Shocknessy - The General Assembly would first establish the criteria and then 
the counties would fall into the classes as the criteria categorizes them. 

~~s. Eriksson - Yes. 
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• Mrs. Orfirer - Supposing that the General Assembly wanted to classify for purposes 
of the form of government and that they decided that for that purpose that popula

• 

tion would be the criteria to use. Then each group of counties, according to its 
population, could receive slightly different or vastly different forms or organiza
tion. The General Assembly has the right to determine how much of the permission 
that is granted here is used. They may only make two classifications and they may 
only divide.·those two classifications into tl-lO different classes. This is just 
setting limits on it to ward off the dangers of special legislation, and the number 
is quite arbitrary--any number would have been arbitrary--and it seemed a reason
able number that would safeguard against special legislation and still provide 
enough flexibility. It could be any number that the Commission or the legislature 
deemed appropriate as they looked at this proposal. 

•� Hr. Mansfield - Would it help to try to find a substitute word for IIcl ass ?" I 
think there is confusion there. 

Mr. Shocknessy That's l'lhy I was using "category." The thing that concerns me is 
that we're going to have to know what we mean before we can tell the public. 

• Hrs. Orfirer - He will consider it to determine whether we can revise the wording 
in the proposed amendment itself so that we use another word for "classes." 

• 
The next one would be Article X, Section 5, county local self government. This 

would be a new proposal. "Counties may, except as limited by general law, adopt 
and enforce within their limits all measures for the local self government of the 
county including local police, sanitary and other regulations as are not at variance 

• 

with the general laws or in conflict with the exercise by any municipal corporation 
of any municipal power authorized by the Constitution, provided that no tax shall 
be leVied by any county except as authorized by general law". This would be a new 
section which would put counties in substantially the same relationship to the 
state and to the General Assembly as noncharter municipalities now are except for 
the limitation on the power to tax. The language of the section is taken from Sec

• 

tion 3 of Article XVIII relating to municipalities. This section provides that 
measures adopted by the counties must not be at variance with the general laws and 
exercise of powers by the counties may not conflict with those powers the munici
palities are granted by the Constitution. Added to these limitations in the amend
ment itself that under this proposed section the General Assembly could also place 
limits on powers conferred. It could provide the power to incur debt or levy taxes ... 
which must be expressly granted. We wrote it in in that last sentence in order to 
make it clear that unlimited taxing powers are not being given to counties. To 

• 
express it in a positive fashion the amendment would grant the counties freedom to 
act in any matter of self government except where the General Assembly has already 
legislated. The General Assembly has already legislated in a great many areas, but 
there are also many where it is silent. I call your attention to the two examples 
that we used before about the justice coordinator and the parking fees. Under this 
amendment the General Assembly could also give the counties greater freedom, if it 

• 
wished to, by repealing some of the unnecessary or outmoded statutes that are now 

on the books. During the l09th General Assembly, HB 435 would have conferred upon 
all counties powers of local self government similar to those being proposed in 
this section but the bill did not pass. The committee has been convinced in its 
study of� local government and particularly of the limitations placed upon counties 
that control of limited home rule of counties is not only desirable but is necessary 
in order� to meet the increasingly complex problems of urbanization. It will give 
counties which need to act, the power to act--it will not force burdens and programs 
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upon counties which don't need them. It will help counties meet present-day 
problems without diminishing municipal powers. For these reasons, in spite of the 
ability the General Assembly may have to do by statute what this section proposes 
the committee feels that it is so important that it should be in the Constitution 
where it will be self-executing. They will automatically have these powers within 
limitations that the General Assembly might want to impose. I hope this is clear. 
Are there any questions? It is not a radical step. I think it goes a considerable 
way to easing some of the problems that the counties are faced with today. 

Hr. Mansfield - Would it be fair to assume that the committee favors more home rule 
in this area, rather than less? 

Mrs. Orflrer - For counties, yes. tIe feel that county government should be strengthened. 

Mr. 11Bnsfield - By the same token, is it fair to assume that the committee favors the 
continuation of home rule for the cities? 

Mrs. Orfirer - We favor the continuation of those powers that they now have. We have 
not reached any conclusion that they should perhaps be made stronger. t~e have not 
gone into this at this point. tIe began with looking at the total structure primarily 
along the lines of what counties and municipalities were set up to do, what they are 
now expected to do, realized that many things cannot be handled on a municipal basis. 
From there we got into the idea of a regional form of government. We felt that a 
great deal could be done with the existing structure--the existing geographic structure 
of counties--provided they were given the p~iers to do what their geography would 
seem they could be capable of doing, and so we feel that we would like to try every
thing that we can at this stage to give counties the opportunity to test this idea out, 
whether they can do what we think they can do if given the powers. This does not ne
Bate the possibility that there may be some things we will find the counties cannot 
do and one day, perhaps in the not too distant future we will find a need for regional 
30vernments. We think a great deal can and should be accomplished on a county level. 

Mr. Shocknessy - t~hy do we say "general laws" instead of just plain "law?" 

Mrs. Orfirer - Because it applies to all of the counties. 

Mr. Shocknessy - So does all law. I'm having trouble with both sections--you refer 
to general law, and I think all law is general. I have looked at both sections now 
and I wondered whether or not you intended a distinction, or are you going to give 
a definition. 1-1y practice has always been to say lias provided by la~i." General law 
just disturbs me. This may be something that I need to be educated about. 

Mr. Carter - It's already in the Constitution. 

~~s. Eriksson - I believe that really the reason it was used particularly in Section 
5 is because of the uniformity section--Section 6 of Article It--it does use the ex
pression "general law.: 1 

Mr. Shocknessy - I don't know whether the Supreme Court has ever said what general 
law means as distinguished from law. 

• 

• 

• 

• 

• 

• 

• 

• 

•� 
Mrs. Eriksson - It has been the term which has led to some of the court decisions 
saying that classification is not possible because then it is not a general law which 
is of uniform application. 
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}k. Shocknessy - But I think all law is generally applicable, except as it might be 
ltmited by the Constitution. If you call something general in the Constitution it 
just seems to me that you might have an opportunity to say what you're talking about. 

Hr. Shocltnessy - He keep using it and I'm not certain that it ever had any definition 
other than law except as the courts have found it incumbent on them to make a dis
tinction. 

~~. Carter - Perhaps we should review that question. 

Mrs. Orfirer - The next section is Section 3 on county charters. As you can see by 
the page in front of you, we propose deleting language, and I will try to clarify 
what this deletion accomplishes. This section, as it now exists, provides for (~ounty 

charters and for the powers which counties may have if they adopt charters. It pro
vides for t,~o different kinds of county charters--a strong one by which the county 
could exercise municipal pO'1ers to the exclusion of municipalities within the county 
or it could succeed to the property or obligations of municipalities or townships 
without their consent. A weak county charter, the second type, could provide for 
changes in county government for the county offices and exercise of municipal powers 
concurrently with but not to the exclusion of the municipalities. The first one, 
the stronger charter, requires approval by four majorities. The committee proposal, 
in essence, provides for charters along a continuum of powers. A charter could be 
proposed prOViding for powers an~1here in the range from the weakest to the strongest 

and all charters would need a single majority vote of the full county in order to 
be adopted. It would still permit the adoption of any restriction attached to the 
weak county charter which would resolve any conflict between counties on the one 
hand and townships on the other, in favor of the municipality or the township, but 
this would not be required by the Constitution. The proposal retains the provisions 
that any county charter must provide for the exercise of all powers vested in and 
the performance of all duties imposed upon counties and county officers by law. The 
intention seems to be to make it clear that even counties having charters could con
tinue to be administrative arms of the state for purposes of carrying out functions 
throughout the state. It retains the provision allowing a county to provide by 
charter for the concurrent or exclusive exercise by the county in all or part of its 
area of all or part of any designated powers vested by the Constitution and the laws 
of Ohio. It permits it to organize as a municipal corporation, to succeed to the 
rights, properties and obligations of municipalities and townships. Since these 
prOVisions are optional, a county charter could prOVide for some or none of those 
powers or the effect of the charter could be limited to changes in form, and to the 
existing powers of county government. 

Several conclusions seemed reasonable after studying the county charter efforts 
in Ohio. The multiple majority requirement for the strong county charter has been, 
as you know, an insurmountable obstacle. It has been noted that it must have been 
designed deliberately to prevent the adoption of such charters. l~hile removing the 
multiple majority requirement will not insure the adoption of charters, since a 
majority of the county as a Whole has not been even achieved in most votes, nonethe
less the committee urges the amendment of this section. t~e feel that by removing 
the multiple majority obstacle, charter commissions could devote themselves to being 
concerned with the best kind of government for that particular county. It would not 
have to make the compromises that are now made in order to gain a multiple majority, 
which to all intents and purposes is impossible. lle feel that permitting the people 
in one or a few subdivisions or any particular group of people to veto a charter 
which is adopted by a majority of all the people voting on the question is minority 
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rule. If a state constitution can be amended by a majority of all the people, then 
a county charter should be able to be also. The committee felt that, beside the 
question of whether it is right to permit a minority to veto the will of the major
ity, it may very well be unconstitutional to require the various majorities. This 
would be under the U. S. Supreme Court ruling about equal protection of the laws. 
and requiring that one man's vote be given the same weight as another man's vote, 
regardless of residence, in elections of legislators, U. S. representatives, county 
governing bodies and other units of local government. It's clear that the multiple 
majority requirement gives greater '-1eight to the "np" votes in the smaller juris
dictions than to the "yes" votes 1n the larger. It is important to note here that 
the committee does not know of course whether the multiple majority requirement 
would be held unconstitutional if it were challenged but it feels that there are 
sufficient reasons to recommend its removal. 

~~. ~~nsfield - Did the committee give any thought to removing the multiple majority 
requirement for reasons you've stated and yet leave the choices of a strong or weak 
charter? 

Mrs. Orfirer - tIe feel that we have left it wide open, that it would be even more 
flexible, Mr. ~~nsfield, than just leaVing the two choices. 

~~. lwnsfie1d - Under this proposal if the charter commission wanted to write a 
weak charter, it could do so. 

Mrs. Orfirer - Right, anywhere along the range of powers. 

Mr. Carter - Hhatever they could get the voters to approve, I suppose. 

Mr. Mansfield - No county has adopted a charter as yet. Apparently you feel that 
this suggestion would encourage the adoption of county charters. 

Mrs. Orfirer - One of the things that we considered in this is that people are not 
so much concerned with form of government as with substance. Perhaps there has 
just not been enough interest in a weak charter which primarily just changes the 
form of government to get a majority vote, whereas if a charter were proposed that 
would make a substantive change in the effectiveness of the kinds of services being 
provided and could be sold on the basis of giving better government and better 
service to a community and still needing only the simple majority that you then 
might be able to attain it. 

Mr. Shocknessy - Every charter would have some of the same benefits, whether it's 
weak or strong. There are intrinsic benefits in charters. 

~tt. Carter - I can see we're going to have an interesting discussion when we get 
into the meat of these. 

Mrs. Orfirer - I'm not going to try to read the next proposed amendment, Section 4. 
We can go into detail at the next meeting or the following meeting. There are some 
very substantive matters included in it and these I will point out to you and leave 
the rest for you to discover by yourself. This section provides for the procedure 
for the election of county charter commissions, for the framing and submission of 
proposed county charters and amendments. One of the substantive changes is number 12 
on page 14. This section presently makes no provision for the repeal of an existing 
charter. We have made prOVision for it in this proposal. The next page, point 17, 
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presently a charter commission has one and only one opportunity to submit a proposed 
charter to the electors. This amendment would give the Commission the opportunity 
to resubmit one time a charter which it has prepared. It could resubmit it in the 
same form or it could amend it before resubmitting it. It's possible, in the course 
of defeat of a county;charter, to discover one or two points which have brought about 
its downfall and it's reasonable to provide an opportunity for those to be revised 
and submitted at the next general election without having to go through the whole 
process again. The next point provides for something which is also very new which 
is that the county legislative authority, the county commissioners, could submit to 
a 2/3 vote a charter of their own making directly on the ballot, without the election 
of a charter commission. It also provides for initiative petition with a charter 
attached to the petition be written and proposed on the ballot. If it were petitioned 
the county commissioners would place that charter on the ballot to be voted upon by 
the people. Now we gave this very serious thought as to what it would mean in terms 
of the rights of a charter commission, were it elected, and I don't want to go into 
too much detail on this now, but we did provide that neither of the two new ways of 
proposing a charter could be used if the charter commission had the charter on the 
ballot, that it could only be when there had not been a charter commission. We 
didn't want either to be used in any way to frustrate the efforts of a charter com
mission. I think those are the major ne~ points relating to charter commissions. 

One more final amendment relating to counties. This has to do with new counties 
and county boundaries--you see the new wording in front of you--what we have added 
to the restrictions that no county shall contain less than 400 square miles of ter
ritory nor shall any county be reduced belo~ that amount, is that any law creating 
new counties, changing county lines, reducing the number of counties or removing 
county seats shall upon a petition signed by not less than 6% of the electors of the 
several counties to be affected thereby, be submitted to the electors of such counties 
for their approval or rejection, in the same way as is no~ prOVided for in the refer
endum in Article II. This proposed revision would bring about a basic procedural 
change with respect to the manner of providing for the creation of new counties, 
changes in county lines, or the removal of county seats and would also add a prOVision 
to reduce the number of counties. l~e debated at great length whether as the wording 
now exists it would be read to authorize consolidating two counties or changing 
boundaries. We felt the section is not as clear as it should be. The ability at 
any time to accomplish that result might be desirable, and we agreed that a consti
tutional amendment to that effect would be advantageous. Under the existing law 
any of these matters are referred to the electors of each county affected and voted 
on by a majority of the electors. This would be changed to a referendum upon a 
petition of the residents and the committee feels that a simple majority in the entire 
area affected by such a law should be sufficient for approval--the same one man, one 
vote argument that we discussed earlier. The people of the county would still retain 
the right to act on a law changing county boundaries if they wished to exercise that 
right. 

Mrs. Sowle - I would like to just raise the point that perhaps the staff could look 
into between now and the next meeting. Recently I have read of an annexation case 
which held the annexation unconstitutional in a federal court because of the change 
in minority voting rights. I don't think it would be too hard to track that down 
but if this were inconsistent with a federal voting right law it could be unconstitu
tional under the supremacy clause. Not the whole thing but in a given application. 
I would be interested in knowing potential effect violation of the federal voting 
right law could run into. 
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Mr. Carter - Well, I have a number of questions which I am not going to ask. We 
have much to be discussed by the Commission--we also want to give the public a full 
opportunity to testify. I would like to know whether the Commission wishes to give 
the public an opportunity at the next meeting before we have spent time in discussing 
it ourselves. I think the logical way would be to invite the public in so that we 
may have the benefit of their comments before we come to grips with the issues. 
Shall we invite the public in at the next meeting or would you prefer to discuss 
this matter beforehand or do you prefer to reserve the next Commission meeting for 
a discussion and invite the public at the second meeting from now? 

Mr. Ostrum - It took a year and a half to come up with these and it would be well 
for us to understand them first. 

There was general agreement. 

Mr. Carter - We will schedule the public hearing for the second meeting from now, 
presumably in May. A lot of work has gone into this particular document. I know 
the committee worked very hard. I am delighted that these things are coming out 
in a form that we can discuss them. 

The next item on the agenda is the recommendations of the Finance and Taxation 
Committee. We have adopted all of Part 1 of the recommendations of that committee 
with the exception of one item, delayed from the last meeting. Mr. Carson, I assume 
you would like to dwell on that before we go into Part 2 of the recommendations. 

Mr. Carson - Members of the Commission will remember we're talking about sub-paragraph 
(B) of the proposed Section 3 of Article XII. This is the prOVision that reads as 
follows: "Laws imposing taxes may adopt by reference provisions of the statutes of 
the United States as they then exist or thereafter may be changed." Some questions 
were brought up about this which quite frankly we were not able to answer. In~the 

meantime I have gone through the various taxing statutes of the Ohio Revised Code 
and, in answer to the questions that were raised last time. would point out that, in 
both the new Ohio income tax and in the income tax provisions of the Ohio franchise 
tax, there are numerous references to the Internal Revenue Code and that's defined 
in both of these statutes by referring to the federal statutes and then saying "as 
now or hereafter amended." There are numerous references to this in both the stat
utes. In addition, in both the income tax and the franchise tax law the tax commis
sioner is given the power to adopt such regulations. In the income tax it's section 
5747.18. "In addition to any other powers conferred upon him by law the commissioner 
may promulgate such rules and regulations as he finds necessary to carry out this 
chapter," so that with respect to these two statutes there has been a definitive 
attempt here to incorporate by reference prospective changes in the U. S. Internal 
Revenu~ Code. I've also done a little bit of research on some of the Ohio cases and 
the cases say that the legislature is not empowered to abdicate its responsibility 
given by the Constitution to enact the laws, to any other body. It was in reference 
~o this concern that the Finance and Taxation Committee did recommend this change-
a new provision which would permit incorporation by reference. prospectively, of laws 
passed by the Congress of the United States, if this Commission would want to recom
mend it. We did not go to the extreme of incorporating by reference regulations of 
the Internal Revenue Service but I don't think I would want to recommend that. The 
~state Tax Law has similar references and there's a prOVision there that says the 
rulings and regulations for determining the amount of taxable estate upon which the 
additional estate tax is levied shall insofar as applicable be the statutes, rulings 
and regulations applied by the Commissioner of Internal Revenue, in determining the 
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taxable estate for federal estate tax purposes. The Financial Institutions Tax

• also incorporates similar provisions. I think the question before the Commission 
is do we want to try to put beyond doubt this prospective incorporation by reference. 
The committee recommended that it apply only to statutes enacted by Congress, not to 

those regulations adopted by a nonelected official. 

Mr. Carter - But is it not true that the legislature could authorize the tax commis

•� sioner to adopt regulations? 

Mr. Carson - Yes, and it has in at least the income tax and franchise tax laws. 

Mr. Carter - The only constitutional question is the question of statutes. 

•� Mr. Carson - That's correct. I think it's quite clear the legislature has felt it 
desirable to do this in at least these two laws and in the Estate Tax Law, and 
there is a lot of doubt whether it is constitutional. Article II, Section 1 and 
Article II, Section 26 both indicate that the legislative power is in the legisla
ture, all of it, Section 26 says the legislature may not in effect abdicate that 
power to anyone else.

• Mr. Carson moved the adoption of the committee's recommendation as a recommenda
tion to the General Assembly with respect to division (B) of proposed section 3 of 
Article XII. 

Mr. Mansfield seconded the motion. 

• Mr. Shocknessy noted that a memorandum distributed to members incorrectly gave 
the number as division (C) instead of (B). 

Mr. Carter - At the last meeting there was concern particularly on the regulation 
question which we have disposed of so I guess we're down to the basic question of 

•� whether the legislature should have the authority beyond any question to adopt pro�
spectively changes in the federal statutes.� 

• 

A roll call was taken on the motion. Those voting YES were Senators Applegate, 
Calabrese and Gillmorj Representatives Roberto and Speck; Messrs. Carson, Carter, 
Guggenheim, Mansfield, Montgomery, Brs. Orfirer, Nessrs. Ostrum, Shocknessy and 
Skipton, and Mrs. Sowle. None voted NO. 

The motion was adopted by those present and the roll call held open until the 
next meeting in order to give absent members a chance to vote. 

• 
Mr. Carter - I believe this then disposes of Part 1 of the recommendations. The 
matter before the Commission now will be Part 2 and Mr. Carson has asked me to invite 
the members of the public who are present and would like to testify on this particular 
matter. We have a number of people who have asked to be heard today, and they fall 
into two� groups. One is to be heard on Section 2 of Article XII which is the section 
on uniformity. I would like to read the sentence that this is all about. Section 
2 in part says this "Land and improvements thereon shall be taxed by a uniform rule 
according to value" and then there is an exception for the homestead, for the elderly 

• 
people. So in essence we have in Ohio today and the committee has recommended that 
it be continued as of this time that property taxes be assessed on a uniform basis 
both with respect to land and improvements, according to its true value. Now we have 
two groups of people that would like to be heard on this. The first is Mr. Carroll 
Hill who� has a number of people here. 
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~tt. Hill - We welcome this opportunity. My name is Carroll Hill and I am a planning 
consultant with offices here in Columbus. I would like to state my own views on this 
question of uniformity for the activation of the property tax. As a planner I have 
conducted a number of sessions amongst our national organizations, the American In
stitute of Planners, and the American Society of Planning Officials and in these 
sessions we have had a very liberal representation of the planning profession. I 
have observed over these past five or six years in which we have conducted these 
sessions that there are an increasing number of planners who feel that the reform 
of the property tax is essential to a successful application of our planning pro
cesses. We are hamstrung by these various inequities in the property tax in achiev
ing our land use plans, and in achieving an orderly growth of our cities. And 
moreover, more particularly in a renewal of our central cities. We have other gen
tlemen present--Mr. Perry Prentice who is the President of our Robert Schalkenbach 
Foundation which has a8 its main objective to educate the public on the need for 
reforming the property tax. Mr. Prentice was Vice President of Time, Inc. and has 
talked extensively on this subject. He will be our first spokesman. The second 
spokesman will be Professor Lowell Harriss who is a professor at Columbia University 
in New York. He 1s a consultant to the Tax Foundation and is also President of the 
National Tax Association. The third spokesman of our group is Mr. Walter Rybeck 
who was formerly on the Dayton Daily News and is now the editorial director of the 
Urban Institute. Also Charles Abramovitz who is a practicing civil engineer in 
Dayton. He is a member of the board of directors of the Robert Schalkenbach Founda
tion. Ladies and gentlemen, ~~. Perry Prentice. 

Mr. Prentice's remarks were submitting in writing and are enclosed with these 
minutes. 

Mr. Carson - Two questions. }~. George, I guess, who first espoused the site value 
principle has been dead for about 75 years? 

Mr. Prentice - He died in 1897, I think. 

Mr. Carson - l1ho has adopted this pure site value tax principle? 

Mr. Prentice - The answer to that question is nobody. Property tax reform in this 
country--I think almost all economists will say that as an economist Henry George 
was right in what he said, but he and his followers have done the lousiest sales 
job in the last hundred years. 

Mr. Carson - The more important question though--one of the examples that we hear 
cited is Southfield, Michigan. I haven't been up there but my understanding is that 
what they did in Southfield, Michigan was done without using different tax rates on 
improvements and real estate. Is that correct? 

Mr. Prentice - Michigan law forbids differential taxing. The mayor called in a 
firm of outside assessors and had a complete reassessment there which, at the time, 
had a gross underassessment of land. Before he did that, Southfield was in enough 
trouble despite being the location of the famous Southfield shopping center. Just 
correcting the gross underassessment of land there converte4 Southfield into the 
boomingest city in Michigan. The mayor went as far as he could go and had very 
dramatic results in going that far but don't underestimate how far he went. Land 
that was assessed at $1,000 an acre when he went into office is now assessed at 
$100,000 an acre. This obviously makes an enormous change in value. 
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Mr. Carson - As I understand this apparently outstanding example, what can be done 
to correct inequities was done in Michigan under a constitution such as ours which 
does not permit differential tax rates between improvements and land and presumably 
they don't require unif.orm assessment also. Is that correct? That they did this 
by putting a real true value on the land itself? He went as far as he could within 
the limits imposed by the Michigan constitution. 

Mr. Prentice - The same thing happened across a lcey bridge in Washington where they 
reassessed. The land had been a former red light district and the change in the 
assessment policy there converted it into the most intensively developed area within 
20 miles of Capitol Hill. Just because they got good results from moving part way 
in the direction I am urging you to do, why not really straighten the thing out 
while you're about it? 

~~. Carson - ~~ only point was I think we can do the same thing in Ohio if the legis
lature would like to do that, under our present Section 2 of Article XII. 

Mr. Prentice - You can go part way but I don't see that you would gain anything. 

Mr. Carter - I would like to ask a question. You spoke of }k. George, quite elo
quently. If Mr. George has many more people like you he's in good shape. But you 
pointed out how this change would favorably affect certain classes of residential 
units, averaging something like 20% decrease in taxes. Where would that decrease 
in revenues be made up? 

Mr. Prentice - It would be made up in two places. In the first place, an enormous 
tax on the increase on unused land and there is more unused land floating around 
that you can shake a stick at. In Milwaukee 60% of the land is either unused or 
used for parking lots, etc. The second place it would make an enormous difference 
would be the tax on underused locations. I can't give you an Ohio example of that 
but I can tell you that the half block just south of the Time and Life Building in 
New York was composed of cheap rooming houses. The last was assessed at less than 
$2,000,000 and brought in less than $150,000 a year. Because of the light tax, the 
owners of the land were able to hold Rockefeller Center up for $30,000,000 to buy 
it, as a site for the new Standard Oil Building. When the building is built, Rocke
feller Center will have to pay $4,500,000 in taxes on property. When it was mis
used, it was paying only $150,000. 

Mr. Carter - It raises the question in my mind if land were taxed at its fair value 
rather than the way it's being used isn't that essentially what you're arguing for? 

Mr. Prentice - You know the old saying if you can't get five, take two. I can't see 
any good of retaining in your Constitution twelve liords which could be interpreted 
8S meaning yes, you can correct the assessment but that's as far as you can go. 

Dr. Harriss spoke next. 

Professor Lowell Harriss - "fuen ~k. Hill asked if I could come out I said the last 
thing I need is more work. But the importance of decisions involving property taxes, 
especially in the Constitution, seemed to be very high and if I can make any contri
bution to your decision making, I am more than happy to do so. I appear in my per
sonal capacity only. I'm not speaking for any organization. However, I believe 
that when you take a general census of the views of economists who study taxation 
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now have pretty near unanimous agreement that there is an essential difference between 
taxation of land and of man~ade capital, and it makes a lot of good sense to move 
the weight of the tax off of man-made capital, such as machinery, business equipment, 
etc., and on to pure land values. I don't go necessarily all the way to pure site 
value taxation but I do think land should be taxed at much higher rates than man-made 
capital in general. This problem is primarily one of cities and largely one of older 
cities and growing cities. We have here, I believe an opportunity to change the tax 
structure to improve the fram~~ork of the economy 1n ways to contribute to progress, 
and to contribute in many ways. I would be very happy to try to explain the many 
reasons why there is this economic difference between land and structures. Let me 
point out that the problems become increasingly important as tax rates rise. When 
tax rates were 1%% of true value the differences between the communities with low 
and high tax rates weren't very great. But as tax rates rise, a difference of one 
or two per cent of full annual value of capital is a very substantial amount, and 
that's what we're getting into. Therefore communities that would tax what is going 
to be there or the land value and the values that are created by the community, very 
largely by the community, also by governmental improvements capital outlay $10,000, 
$15,000 is a low figure for governmental expenditure for a new housing unit. Com
munities that do that are going to be better off. It's a fairer way to finance local 
government. It seems to me the one sure way of local economy drawing upon the eco
nomic values created locally would help support local services. The question Mr. 
Carson raised about whether the tax had been tried--I might just point out that it 
hasn't been tried in the United States. However, two of the boomingest cities that 
I've been in do this--Sydney, Australia and Johannesburg, South Africa. They don't 
I 

tax structures, they tax land. Now just stop to think, if you have an old junky slum 
isn't it foolish to say that someone tear down this block and put up a fine new 
building then he has to pay more tax. This is a roundabout way to finance government. 
The tax rates haven't been so high so the differences were not so great. I understand 
that some of the desire to maintainthe uniformity is to protect against over taxation 
of business property. I do agree with that principle. In my scale of values, as far 
as taxation is concerned, heavy taxes on purely land sites should be pretty strong. 
Now taxing business is something else. It is the wrong way about to try to tax 
business that creates income, jobs, etc. So that whatever actions or provisions are 
taken should take cognizance, to prevent any distortion of the tax to favor owners 
as against tax on business. Another point that I think is relevant is that court 
decii~ons on school finance are probably going to call, very generally over the 
country, for some re-examination of the local property tax, so that it may be an 
unusually appropriate and promising time to start on the road on what seems to me 
to be constructive changes. The Constitution should set down basic rules, basic laws 
for the economy and it seems that the taxation of property is especially important 
and so these issues need to be considered very carefully. In the Constitution, it 
would not be wise to foreclose the future as far as decision-making is concerned, on 
points such as this. I have come to the conclusion that an awful lot of Americans 
are land speculators. They have a great deal of sympathy for the speculator in land 
but stop to think, who pays the cost? I would hope that the Constitution would con
tain an opportunity for the people of the state now and in the future to examine and 
make decisions. It would be highly advantageous. 

~~. Carter - As I understand it, it is your plea then for the Constitution to have 
leeway to make this kind of decision. 

Mr. Carson - One reason why I think the uniformity provision is in our Constitution 
is to make our rates apply statewide, so if there is a statewide tax levy it will not 
discriminate against the community in southern Ohio as against the one in northern 
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Ohio. If you give a local community a local option to down tax improvements and to 
up tax land, how would a statewide levy imposed by the state legislature be uniform 
throughout the state and shouldn't it be uniform? 

Dr. Harriss - I think the statewide levy should be uniform, and I should think the 
statewide levy should apply much more on land values than on capital. But if the 
state were going to tax the voters it could have a levy of X mills on the land and 
one half X mills on the structure. 

Mr. Carter - Hell, thank you very much, Hr. Harriss. He appreciate your coming all 
the way from New York. We're delighted to have your views. 

Mr. Halter Rybeck spoke next. His remarks were submitted in writing and are 
enclosed with these minutes. 

Mr. Carter - I think that what we will do is to continue to hear anyone from out of 
town. Mr. Carson suggested that we keep the vote open on Part 2 until testimony 
has been completed which would mean that we would hold it until the next meeting. 
I would like to make sure that we take care of all those from out of town and those 
in Columbus for as much time as we have available and hold that until the next meet
ing. Is that satisfactory to the Commission? 

Mr. Hansfield - It seems to me that most of these things can be dealt with on the 
legislative rather than the constitutional level. Do any of you gentlemen have a 
short specific suggestion on how we might change the Constitution--the particular 
section of these 12 words--to do what you're talking about? 

Hr. Prentice - All I would do is l'18ste another twelve tlords. "Land shall be taxed 
by uniform rule according to value and improvements shall be taxed by uniform rule 
~ccording to value." 

Mr. Carter - In essence, split up land and land improvements. There are really two 
questions involved here, aren't there? One is the question of land vs. improvements 
and the other one is the question of local option. 

t~. Carson - Uniformity means throughout the state. 

Hr. ~~ntgomery - I'm not sure I have a handle on your avoiding urban sprawl. It 
seems to me that if I were a farmer on the edge of town and had land at $1,000 an 
acre and it were suddenly valued much higher than that I would be forced to sell it, 
whether I wanted to or not, and this would encourage sprawl. Are you saying that if 
we developed vertically and intensely our cities that there wouldn't be a demand for 
that land? 

~~. Rybeck - I think you have to look at the city and the outskirts at the same time. 
tihat we have now is a centrifugal force that pushes out because the person trying 
to locate in the heart of the city can't afford it. He looks for the next best land. 
It creates a ring of speculation, of rising prices. We're saying that if you tax 
this high value land in the center it would stimulate intense development and high 
rise buildings. If his needs were satisfied in the center city, prices on outlying 
land would be reduced. 

Mr. Prentice - Land prices on the fringe of cities have gone up much more than 6% 
a year. ~~ny acres of land on the urban fringe are being held off the market by 
people waiting for still higher prices. 
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Mr. Carter - I would like t6 interrupt for a moment to ask those that are here on 
the Sa question. Are there any of th01;c that are from out of to\m't You can either 
be heard today or wait until the next Commission meeting. 

TIle date of the next meeting uas set for April 26, and those wishing to speak 
on Section 5a a3reed to return then. 

Dr. Cloud, Prc~;idcnt or the Clark County Taxpaye.rs Association. Ny name is Harry 
L. C~oud. I'm from Springfield. We 118ve studied the land value tax system. I 
Hen!: to Southficlu and spent n \-Jhole \leek up thecc. ,lOd tolked to the mayor, business
men, !-,oli.ticiDm;, and homeO\JW~rs, and they told me, clOd especially the people \'lho 
oon the big shoppinG centers, that when yOll inflate land to the point, the taxes 
go up so hiBh that they can't pay the taxes. 

For the pest 12 years I hnve been retired. He have around 6,000 families in 
our organizAtion and none of our board of trustees are politicians, or men in real 
estate. He h.::lvC devoted our tillle and studies to government and land value taxation. 
He've learned a great deal about taxes. Our tax system is amiss--thcre are three 
things i.n our Conl1tii:ution tllDt are terrible. One of them is Section 2 of Article 
XII, the land v:llue taxation section ~'lhich says that land and improvements shall be 
assessed uniformly at their true value in monc;~y. Now true value--no one has come 
up with a definition of this. Itls not its market value. You cannot assess land 
on its marl~ct value because it's an estimated value. The only ~uJ.y that you can define 
the true value of a piece of land is \'lhat it ~lilJ. produce in money over a given 
length of time and there's just no \Yay to find out the value of a piece of land. 
A man unmed Thompson proposed Section 2 in 1003 that land should be assessed at its 
tt'ue value in money, and to this day, there is no assessor in Ohio that knOl~s what 
true va Illc is. Hhen yOll spc:l1c of a property value you are speaking of a commodity 
indc·x Ii kc th~ stock exchange- -it changcG every day. He' ve come up ~'lith a sugges
tion that \'1as nade in San Francisco by a man \'lho made this analogy. Hhen you park 
your automobile at a meter, it docon' t matter ~~hether you have a jalopy or a Cad
illac. You're paying the same tax for the use of the land. We took this further 
and we come up uith the idea to divide the land and buildings into square feet and 
~'1hatever the cost to the state or the county may be prorated to the owner according 
to the number of square feet. That way everybody would be paying the same rate and 
it would comply with section 1, Article VIII of the federal constitution which says 
that all taxes shall be uniform. This is practical, legal, honest and fair. Now 
gentlemen that is the sum of our 12 years of study. I am not a tax expert--I have 
learned a great deal from Henry George. In our county the improvements on the land 
is assessed at 4J2 times what it is on the land. That is ridiculous--as a matter of 
fact our entire tax system is amiss. Something has to be done. 

Dr. ClOUd also spoke in opposition to the income and inheritance taxes. 

Mr. CC1rter - Thank you, Dr. Cloud. He ~-Jill put section 5a first on the agenda for 
the next meeting, at 1:30, so we can make sure that they have an opportunity to be 
heard. Hr. Reimers, do you want to leave your presentation in writing? 

~rr. Reimers - l1c will provide copies for all the Commission members of the Chamber's 
position on uniformity. 

On motion of Mr. Ostrum, the Conu:1ission adjourped until April 26th. 
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Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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HINUTES 

Ohio Constitutional Revision Commission 

Ppril 26, 1973 

A meeting of the Ohio Constitutional P-evision Commission was held on Thursday, 
April 26, 1973 at 10:30 a.m. and at 1:30 p.m. in P-oom 11, House of Representatives, 
State House, Columbus. 

Chairman Richard H. Carter presided. 

The following members were present at the morning meeting: Senator Applegate; 
Representatives Celeste, Fry, Horris and Roberto; Nessrs. Carson, Carter, Cunningham, 
Guggenheim, llontgomery, Hrs. Orfirer, Hessrs. Ostrum, RUSBO, Shocknessy, Skipton, 
~lrs. Sowle, and ~k. Taft. Senators Gillmor and Ocasek and 11r. Speck were also 
present at the afternoon session. 

~lithout objection, the minutes of the meeting of March 26, 1973 were approved 
as submitted to the members in writing. 

rk. Carter announced that discussion of the Local Government Committee report, 
originally planned, would be postponed until Hay. A special report prepared by the 
office dealing with the issues that we were involved with on the May election, 
Issues 3, 4 and 6 was distributed. He also announced that all of the resolutions of 
the Commission with respect to the debt article have been introduced in the House. 
~k. Fry is on all of them with a number of co-sponsors. The main one has been in
troduced in the Senate by Senator Ocasek and the others will be introduced shortly. 
He announced that the vote on Section 3 (B) with respect to the adoption of federal 
tax statutes was affirmative and it will be a part of the recommendations to the 
legislature. 

rk. Montgomery, the new Judiciary committee chairman, announced the first meeting 
for Hednesday, Hay 9. Hembers will be asked how they \-1Ould like to approach the 
subject, and consider the retention of counsel to assist the committee. 

Brs. SO\'lle, net\' chairman of the Committee to Study Elections, Education and the 
Bill of Rights, stated that members have been asked when they can meet. A list of 
topics for study consisting of the major issues that no\~ appear under our three main 
topics has been sent to members. At the first meetin~, the committee will decide on 
the priority of topics. 

~ks. Orfirer - I regret that we are postponing our further discussion of the proposals 
dealing with county government because an important conflict came up for Gene Kramer, 
and he is unable to be here today. This Commission has hired him to work with the 
committee and he has closely done so for the past year and a half. It does not seem 
to be fair to the committee or the Commission for us to go any more deeply than we 
did last month into these proposals without having the benefit of his being here. 
You have received some additional materials, and I hope that you have had the oppor
tunity to take a look at least at the marked passages in the material that was sent 
out. He did not receive this until after our proposals were all made, so it was 
very gratifying to me to find that many of the proposals that we are making to you 
have also come out in the New York work where they too are giving it thoughtful con
sideration •. 

The main business of the morning meeting is the report of }k. Skipton's committee 
dealing with the executive branch of the government and, John, I will ask you to 
proceed. 1..59 



•� 
2.� 

Mr. Skipton - This will be the final report of the Committee to Study the Executive 
as it is presently formed. It will be my suggestion that, at whatever stage the 
Commission finally acts upon these recommendations, the existing committee be dis
solved. This is not to infer that alteration cannot or will not at any time in 
the future make new studies in the executive or legislative fields of the Constitu
tion necessary. In the report that we are presenting, the fifth section covers 
materials or subject areas in the Constitution which have either been brought to ou~ 

attention or are part of the literature on the subject with which the committee did 
not deal, and presents some rationale·for taking no action at the present time. 
However, in none of this is there any intention to preclude future action. 

The first part of the report deals with the elective state officers. Essentially, 
the committee found no compelling reason to reduce the number of elective state 
officers. As a result it does not recommend deletion of any of these offices from 
the Constitution. It continues the Governor, the Lieutenant Governor, the Secretary 
of State, the Auditor of State, Treasurer of State and Attorney General as state 
elective officers. However, the Constitution as it n~l exists contains no language 
describing the responsibilities or the scope of these offices. It was the conclusion 
of the committee that some statement of the scope of each office or its responsi
bilities should be added to Section I of Article III which prescribes this list of 
state officers. The result was that the committee recommended for each of these 
offices a one sentence statement outlining the chief or the primary purpose of re
sponsibility of the office. As you may recall, the committee earlier made a recom
mendation dealing with the Lieutenant Governor, and hence there will be no recom
mendation in this group that we are reporting today saying anything about the Lieu
tenant Governor. 

In the case of the Secretary of State, the committee recommended adding this 
language: liThe Secretary of State shall be the chief election officer of the state 
and shall have such powers and duties as are prescribed by law." In the case of the 
Auditor of State the committee recommends adding to Section I this language: liThe 
Auditor of State shall be the chief auditing officer and shall have such powers 
and duties as are prescribed by law. 1t In the case of the Treasurer of State the 
committee recommends adding this language: liThe Treasurer of State shall be custodian 
of such state funds and shall have such powers and duties as are provided by law." 
And the committee recommends adding this language in connection with the duties of 
the Attorney General: liThe Attorney General shall be the chief law officer for the 
state and shall have such powers and duties as are prescribed by law." 

Part 2 of our report dealing with Article III says that there is a whole series 
of sections in Article III that the committee recommends retaining without change. 
In other words, we found no argument whatever for making amendments in Sections 5, 
6, 7, n, 9, 12, 13, 14 and 20 of Article III. These deal with such things as the 
supreme power of the state being vested in the Governor, with his communication 
with the General ~ssembly, with the Governor's ability to convene the General As
sembly in session, with his powers to prorogue the legislature, and the limitations 
on who may serve as Governor. ~~o sections deal with the great seal of the state. 
Section 19 deals with changes in compensation, increasing or d~inishing during 
the period to which any of these offices were elected. 

Part 3 of our report deals with some recommended repealers, in Article XV of 
the Constitution. These are three sections--2, 5, and 8 of Article XV--that pertain 
to the executive branch that the committee believes have outlived their usefulness 
to the point that they are obsolete. They all originated in 1851 and the committee 
believes they were adopted solely to meet specific p~oblems of that period. They 
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are uDDecessary at the present time and the committee recommends their deletion. 
Section 2 deals with the legislative and executive printing and the manner of taking 
bids on them. The committee considered it clearly obsolete at the present time. 
Section 5 deals with dueling. Section 8 prescribes that a statistics bureau be 
created in the Secretary of State's office. 

Part 4 deals with Article III again, and this deals with gubernatorial succes
sion, and also with the determination of disability of the Governor, which is new. 
The purpose of the committee was to preserve the existing chain of succession. It 
did not change that. In other words, if the Governor dies, is impeached, resigns 
or is otherwise disabled, the powers and duties of the office for the remainder of 
his term would devolve upon the Lieutenant Governor and in the case of the inability 
of the Lieutenant Governor to serve it would devolve upon the President of the Senate 
and then upon the Speaker of the House. Section 15 is amended and Section 17 is re
pealed and re-enacted, and the language preserves the current line of succession, 
but it does add language that provides for how this goes if a governor is disabled 
and therefore unable to serve. In other ~-1Ords, the change here deals entirely with 
whether or not he has a disability. It provides that when the Governor is unable to 
discharge the dutes of office by reason of disability, the Lieutenant Governor shall 
serve as Governor until the Governor's disability terminates. Division (C) provides 
for the same line of succession in case there is a succession of disabilities. Di
vision (D) simply clarifies the question of ~7hat pOl-lers, duties and compensation any 
person who succeeds to the office of Governor shall have. It gives to whoever suc
ceeds or serves as Governor all the powers, duties and compensation of the office, 
for the time he serves. Division (E) says that a person who serves as Governor can't 
also serve as President of the Senate or Speaker of the House nor can he draw the 
compensation of those other offices or for Lieutenant Governor, in addition to that 
of the Governor. Section 16 is new. You recall we recommended its repeal earlier 
as part of the Lieutenant Governor recommendations, and this provides for how a dis
ability of the Governor shall be determined. It gives the Supreme Court of the state 
original, exclusive and final jurisdiction of the question of determining disability 
of the Governor or Governor-elect. The issue could be brought before the Supreme 
Court only by adoption of a joint resolution by the General Assembly declaring that 
the Governor or Governor-elect is unable to discharge the powers and duties of the 
office of Governor by reason of disability. Such joint resolution shall be adopted 
by 2/3 vote of the members elected to each house. The Supreme Court shall give no
tice of the resolution to the Governor and after a public hearing at which all inter
ested parties may appear and be represented shall determine the question of disability 
and it requires the court to Qake this determination within 21 days after presentment 
of the joint resolution adonted by the General Assembly. 

Hr. Russo - If the question of disability were to come up between the November elec
tion and the beginning of January, you have a House already elected to determine the 
eligibility of the Governor-elect from November and new House members are coming in 
on January I, Hho is going to make the determination? vThich set of members are you 
talking about? 

Mr. Skipton - Only those members who are sworn in, of course, could adopt a joint 
resolution. 

Mr. Russo - Then a Governor-elect might be judged by a Hlame duck: House and Senate. 

Hr. Skipton - He is not going to be judged. The declaration confers on the Supreme 
Court the power to make a determination. 

". . 1.61 
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Mr. Russo - Dut you have to have a 2/3 vote of both houses to present the question 
to the Court. 

Mr. Skipton - There were proposals that any citizen could bring this and we felt it 
would be much more responsible to limit how this question could be raised. In other 
words we discarded proposals that any citizen could introduce the question or could 
do it by initiative petition or some such thing as that. The feeling was that the 
General Assembly acting by a 2/3 vote would be a much more responsible initiator of 
such a petition than would any other group. Sometimes mischief can be done to this 
sort of thing, so we inserted language to make sure that there was notice of any 
such resolution given the Governor and that there had to be a public hearing by the 
Court on the issue. And then we went further and made this provision: that if the 
Governor transmits to the Supreme Court his written declaration that the disability, 
preViously determined, no longer exists, the Supreme Court shall, after public hear
ing J at which all interested parties may appear and be represented, determine the 
question of the continuation of the disability, and then the Court shall make its 
determination within 21 days after transmittal of such declaration. In other words, 
the determination is never final. If the Governor has been declared disabled, at 
any time after such determination is made he is free to petition the Court to dis
continue its ruling on the disability. He do add, to be consistent, that the Supremt'! 
Court has original, exclusive and final jurisdiction to determine all questions con
cerning succession to the office of the Governor, or to his powers and duties, just 
making sure that such questions are going to be determined by the highest court in 
the state without intervention of any other courts. 

Section 17 provides for uhat might happen in terms of choosing the successor 
to a governor if for any reason a vacancy occurs in both the office of the Governor 
and the Lieutenant Governor prior to expiration of the first 20 months of the term. 
Section 17 prOVides that if the vacancy occurs prior to the expiration of the first 
20 months of the term, then a Governor or L1eutenant Governor shall be elected at 
the next general election occurring in an even-numbered year after the vacancy 
occurs, for the unexpired portion of the term. The officer next in line of succes
sion to the office of Governor shall serve as acting governor from the appearance of 
the vacancy until the new governor is qualified. This just provides that the period 
of time that anybody serves by succession is not going to exceed 28 months. If by 
reason of death, or disqualification the governor-elect is unable to assume the 
office of Governor at the commencement of his gubernatorial term the Lieutenant 
governor-elect shall assume the office of governor for the full term. If at the com
mencement of such term the governor-elect fails to assume the office by reason of 
disability the lieutenant-governor-elect shall assume the office as acting governor 
until the governor's disability terminates. This simply takes care of the vacuum 
that could exist if for any reason the 30vernor-elect is unable to assume the office 
of governor. It removes any question of doubt about what happena if that contingency 
should ever occur, and the committee believes that this is a reasonable solution in 
the event of such a contingency. 

Essentially, that represents all the changes that the committee recommended, 
and the recommendations concerning some existing sections which it did not feel 
necessary to amend. 
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There were other matters, as I previously stated, ~~hich appeared in the litera

ture and issues have been raised within the committee at various t~es, but for one 
reason or another the committee did not act upon. ~1e've included these in the fifth 
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part, on pending matters, simply to give recognition to these proposals, and to in
form the reader of the report and the General Assembly of other issues that might be 
dealt with at a future time. Although it's not included here, I intend to add to 
this a complete proposal for the revamping of the executive department of govern
ment which Dr. Cunningham ably drafted very early in the deliberations of the commit
tee. fmong the pending issues, is the power of the governor to reorganize the ex
ecutive branch of government. Corollary to it was a possibility of constitutional 
ceilings on a number of executive departments. About 9 other states do put a limit 
on it and the Ihdel Constitution calls for limits. The next main subject discussed 
here is the budget as an executive responsibility--in other words making it clear 
the duty of the governor to submit a budget. The third subject was the question of 
the governor's clemency powers, his power after conviction to grant reprieves, com
mutations and pardons for crimes and offenses. Another subject of great current 
interest and one which we did not act on was the limitation on gubernatorial service. 
Section 2 of Article III now holds that no person shall hold the office for a period 
longer than two successive terms of four years. This language is before the Ohio 
Supreme Court right nm~ for interpretation. There are some other miscellaneous 
sections, such as the designation of the governor as commander in chief of the mil
itia, which some people believe is unnecessary in the Constitution but the committee 
elected not to act upon it. nIl this material is now before the Commission and I 
and other members of the committee are quite willing to answer questions. 

~~. Carter - Do you wish to schedule public hearings on this material at the next 
meeting or does the Commission prefer to discuss them first--and then schedule a 
public hearing at a later session? 

Hr. Fry - Mr. Chairman, it \-1Ould seem to me the Commission would ''lant to discuss 
these things, which are in an area that most people have ideas. It might be that 
by having a public hearing the Commission might be subjected to other ideas that 
would help us in our deliberations. 

~lr. Carter I think we have generally adopted the posture in previous matters that 
it is better for the Commission to have a chance itself to discuss the matters and 
then to have public testimony. Is that a satisfactory approach? Is there anyone 
who feels we should hear public testimony earlier? All right, then weill be pre
pared to discuss this at the next meeting. I think it is a very comprehensive and 
excellent report and 1 ' m looking fo~~ard to reading it as I did the local government 
report after the last Commission meeting. 

Mrs. O~firer - On the question of the removal of the governor for disability,is it 
realistic to assume being able to achieve a 2/3 vote of everyone elected to the 
lwuse and the Senate? 

Mr. Skipton - ngain, I'm sure that any examination of the history of the issues 
requiring a 2/3 vote shows that there has to be an overwhelming consensUs on the 
part of the General fissembly before you get it. Usually when you get it, it's 
probably going to be close to unanimous. 

~lrs. Orfirer - I would think it would be highly doubtful that anybody would stick 
their necks out on a partisan basis to do this if there were not legitimate grounds, 
and I just wanted to raise the question which I am sure must have been discussed in 
the committee whether it was perhaps unduly stringent. 

Mr. Skipton - It's obvious that everyone on the committee felt it was a most serious 
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matter to decla~e an elected official unfit, and the committee had no intention of 
making it easy. • 
Mrs. Orfirer - That's exactly the point I am raising. I'm not so sure that impeach~ 

ment should be made impossible. 

Dr. Cunningham - It should be quite deliberately done. •
~ks. Orfirer - I agree. I just don't want to make it impossible. Certainly, it 
must be stringent, but it's just a question of how stringent. The other question 
I wanted to raise was the decision not to enter into a proposal about the term of 
the governor and the clarification of that ambiguity. I understand the reason that 
you stated here, but I just wonder if it is not the obligation of the Constitutional 
Revision Commission to clarify ambiguities that do exist so that Ccurt decisions do •not have to be made, so that it is clear by the will of the people what they want. 

Mr. Skipton - You notice that we put this in a section of the report called UPending 
Matters." The feeling was that if and when there has been an official interpretation 
of what this language means, the committee would probably be inclined to examine 
that question, but we felt that this was not an appropriate time to do it. This • 
amendment is a fairly recent one and we felt we couldn't make a judgment on it until the 
courts had said at least ~~hat it means in its present form. In writing proposals for 
amending it, or even deleting it from the Constitution, we were uncertain of what 
it meant and how it was going to apply to any given set of circumstances. I believe 
that if the Court had acted on it prior to this time, the committee might have had a 
recommendation. • 
Mr. Celeste - Do I understand that one of the subject we will discuss then at the 
next meeting will be the pending questions as well as the specifics for change? I 
am interested in executive reorganization. 

lk. Skipton - t~ feeling is that the Commission at any time can either create a com • 
mittee to study the issue or it can be introduced without study. 

Mr. Carter ~ As I understand tk. Skipton's report, they have decided for the present 
time not to tackle these questions, but that doesn't mean the matter is finished in 
any way, shape or form. I am sure the committee menmers would like to hear what the 
views of the Commission members are with respect to tackling these areas. • 
~~. Carson - I thought that this committee would be discharged, and that means this 
committee is recommending no change with respect to these pending matters. 

Mr. Skipton - Our purpose in listing them here was to eliminate the possible inference 
that because we omitted them we didn't wish to consider them. I believe I stated • 
that it was our effort to give recognition to the issues and to add information about 
those issues for the benefit of the Commission and the General Assembly, so that if 
it did desire to take them up, ~~e've introduced them. 

Mrs. Orfirer - If the Commission should determine that it would like action or at 
least consideration given to these pending matters, would this mean referral back • 
to the existing committee so that it would not be disbanded, or would it necessitate 
the creation of a new committee? 

Mr. Skipton ~ I am not recommending it, but as you recall that happened to numerous 
previous recommendations. 
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Mr. Carter - I think it would be better to wait for either the re-referral to that 
committee or to set up a little different committee to tackle this and related 
matters. Mr. Skipton, I think this was an excellent job done by your committee. I 
commend them for it on behalf of the Commission. He will probably be in a better 
position to talk about it at the next meeting. He will no" recess until 1:30 p.m. 

Afternoon 

Mr. Carter - The purpose of the meeting this afternoon is to give members of the 
public an opportunity to testify before the Commission and make any presentation 
they wish with respect to the remainder of the items in Article XII. The principal 
one is Section Sa. lYe will also have the meeting open to anyone who might wish to 
testify on Section 2, 9 or 11. ~]e have a list of people here that has been furnished 
me, and this is the order in which I would ask them to make their presentation: 
Mrs. Brownell, 1~. Pendergast, Mr. Phillips, Mr. Rothermund, ~~. Rothschild, 11r. 
Smith, Mrs. Aveni, Nrs. Goekian, Mrs. Rayle, Hrs. Standish, and Hr. Silbert. 

I would like to make a very brief preliminary statement with respect to Sa, 
and I'm going to ask ~k. Carson, who is chairman of our committee, to give more de
tails. But I have received a good bit of mail and presentations, both as a member 
of the committee which considered this matter and also as a member of the Commission, 
and there seems to be some confusion, I think, in the minds of those who have con
tacted me, that the question before the Commission is whether we should spend money 
on highways or whether we should spend it on mass transit or airways or whatever the 
case may be. The matter before the Commission is not that. The matter before the 
Commission is to set up a decision-making authority for a very long time in the 
future. 11any of our provisions in the Constitution are well over a hundred years 
old and when we make a change in the Constitution we have to think in terms of a 
very l~ng time. And it is very difficult to pierce the fog of the future for such 
an extended period of time. I am reminded of the Convention of 1912, when one of 
the burning issues before that convention was the question of inter-county wagon 
roads. I only illustrate that to show you how much can take place in 60 years, and 
I hope that we don't get into a discussion of highways versus other matters, but 
consider that the matter before the Commission is the question of how the decision 
should be made in three or four decades in the future. And with that introduction, 
I would like to ask Mr. Carson to review for us, the Commission and the members of 
the public that are present, the deliberations of the committee that underlie its 
recommendations to the Commission. 

Mr. Carson - I have outlined in previous meetings the scope of this report with 
respect to Sa. The proposal is merely to add a clause to Section Sa which wo~ld 

read "except as otherwise provided by law passed with the concurrence of 2/3 of the 
members elected to each House of the General Assembly." This recommendation does 
not represent in any sense a determination by our committee that there are excess 
funds derived from these statutes that should be used for other purposes than high
ways. l~e have not reached that conclusion: in fact, I think we have reached the 
other conclusion. I think also we decided that any diversion of funds under Section 
Sa should not be undertaken lightly. Hhat we have decided in trying to reconmend a 
provision of the Constitution that will last several generations is that a total re
str-iction such as Sa is not consonant with the future, and that there should be some 
method, if excess funds are available or priorities change, for using those funds 
for other purposes. llith those conclusions, the committee recommends that the legis
lature be given this power subject to a 2/3 vote of each house, so that the decision 
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would not be made lightly. 

Mr.� Carter - Ue have lSvallable about 10 minutes per presentor·, and I would be hope
ful� that you would leave a little time for questions by members of the Commission. 
I would appreciate it very much if you ~e~4 to guide your time accordingly. 

Mrs. Elizabeth Brownell ~ League of Homen Voters - The League of llomen Voters of 
Ohio would like to see Section Sa and Section 9 completely deleted from the Ohio 
Constitution. He do so on two grounds. 

1.� This type of detail is not fundamental and should not be in the 
constitution. A constitution should contain fundamental principles. 
The details of how to raise state funds and determine their use should 
be left to the General Assembly to handle in statutory law. 

2.� The League also believes that a constitution should specify that the 
power to levy taxes and determine their use resides in the General 
Assembly. This responsibility is an inherent power of the legislature. 

Section Sa earmarks highway taxes to a specific use and Section 9 earmarks to 
a local governmental unit 50% of income and inheritance taxes. As you have dis
cussed these sections in your committee you have often said that ideally there should 
be no earmarking of funds in the constitution. Then a compromise or politically 
realistic position has been taken. The League will be disappointed if the Commission 
does not take the idealistic approach. It seems to us it is the legislature's role 
to consider compromise and political realism. Unless someone like the Commission 
points out what ideal provisions are the legislature loses sight of what a consti
tution should contain. A constitution is a fundamental document and should contain 
subject matter of an enduring nature. It should provide a framework for government 
action which will be flexible and responsive to change. This ensures a document 
needing less revision over the years. 

The League does recognize that your compromise proposal for Section Sa is a 
step in the right direction. It opens the door for allowing the legislature to 
determine how highway taxes may be used in the future,provided there is two-thirds 
concurrence of the members. The League would prefer, however, that you take the 
stronger position of recommending that the Constitution make no mention of earmarking 
taxes. Perhaps a minority report might suggest the compromise. 

In regard to Section 9, aside from adding the word estate you have kept essen
tially the same provision. Politically the local governmental units want to have 
this guaranteed income, but practically, considerable time must now be given by 
government officials to determining if the amount of income and inheritance taxes 
being sent to each governmental unit through the local government fund and the school 
foundation program complies with the constitutional provision. Couldn't this time 
be better spent in deciding where state services are needed and how best to distrib
ute state funds to prOVide them? 

In other words the power to levy and determine the use of taxes should reside 
with the legislature. Constitutional purists maintain that the document should be 
totally silent on the subject of taxation and finance. No one is better equipped 
to set priorities for the state than is the legislature which has studied the myriad 
problems and needs for a wide range of services. The legislature must have the power 
to implement its decision if it is to be held accountable for those determinations. 
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Again I would urge you not to limit flexibility by including restrictive. specific 
language in the constitution. 

Mr. Carter - Thank you very much> ~rrs. Brownell. As always you very ably represent 
the point of view of the League. 

Senator Applegate - Are you saying that the position of the League is a matter of 
principle or are you saying that you are an advocate of opening it up to all projects 
in the state? 

Mrs. Brownell - In principle, we would like the whole provision removed. But if it 
is going to be opened up, mass transportation would have our support. 

Senator Applegate - Have you given any thought as to what the ramifications would be 
in the smaller counties of the state? He in Steubenville have a mass transportation 
problem, but on the other hand we are a little bit fearful of what might happen to 
our highways. }~ understanding is that the Highway Department is using all current 
revenues. I don't think there is bond money available. 

Mrs. Brownell - I think this is an example of political considerations. Ideally, 
we would like to see everyone go to the General Revenue Fund and justify their needs. 

Mr. Pendergast, Highway Users Federation - The Highway Users Federation is in Hash
ington, D. C. I am their state representative. He represent 600 blue chip indus
tries like rubber, steel, glass, petroleum, machine tool, advertising and communica
tions media, and, very significantly, the banking interests in Ohio and nationally. 
He are not a lobbying organization. One of our functions is to collect information. 
The second would be to disseminate information and the third would be to coordinate 
our citizen groups and highway conferences across the country. Ohio has an excellent 
Highway Users Conference. He are also in the process of setting up metropolitan 
highway users conferences in cities throughout the State of Ohio. Basically we feel 
in '~ashington that there needs to be a great public education program done to show the 
populace of the United States--particularly Ohio, a state which ,«ites about one 
million weekly paychec~s from the high,~ay-automobile related industries--the neces
sity of the highway in our economic development today. Prior to going with the 
Highway Users Conference, I was a newspaper man in Chicago, Fort 'layne, and €olumbus 
and had the opportunity to be a city information officer of Columbus for four and a 
half years. I think one of the most graphic ways in which highways become the cata
lyst for economic development--in Columbus the outerbelt in the process of five or 
six years, the outerbelt has corne into its fruition. It is 95% complete and has 
brought a billion dollars of economic development to Columbus, something like 20,000 
jobs. Just recently Hestinghouse notified the City of Columbus that they are consol
idating all their research and development facilities on the periphery of the outer
belt, bringing 4,000 jobs to Columbus. A few weeks ago, the J. C. Penney Company 
had the groundbreaking for its new distribution center, and the Executive Vice Pres
ident for Development of J. C. Penney notes that it located here because of the 
transportation network. So today the Highway Users Federation brings this to a 
climax. lJe would not attempt to tell the members of the Ohio Constitutional Revision 
Commission how to approach this particular thing but we did want to leave this book
let with you; we did "lant to tell you that Hith our expertise on higlnlays and related 
subjects we want to make ourselves available now or any time in the future that the 
Commission might want to consult us on issues such as this. Mr. Carter, I am very 
pleased to have had the opportunity to talk to your group. 
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~tt. Taft - By way of information, looking at the constitutions of all the other states, 
how many of them have this kind of provision? 

Mr. Pendergast - I believe when last counted there were 28 of the states--Ohio got 
its clause in 1947, at the and of Horld Har II, when roads were in a deplorable con
dition, and of course, since 1956 we have had the National Interstate Highway Act 
to help. To my knowledge there are about 27 or 28 states that have this particular 
clause. 

Mr. Taft - Do you have any information that the states which have this clause provide 
a better highway system than those that don't? 

Mr. Pendergast - I think probably we do and I could get this from our l~ashington 

headquarters. One specific example ,~ould probably be our state of Ohio. It is the 
leading state in the completion of its interstate system, something like 90%. It 
still is above the national average on primary and secondary roads. I think this is 
significant because it is an automobile economy state. Our National Highway Users Fed
eration recognizes that there is need for balanced transportation. In Ohio, we feel 
the highway user taxes should go into highway construction, simply because we have a 
tremendous job of modernization in the next 20 years. The feeling that we have is 
that Ohio needs bridge construction and things of this nature. l1e feel that highway 
funds should be used for highways. 

Senator Applegate - lJhat percentage of Ohio's interstate highway system 1s completed? 

Mr. Pendergast - I believe it is about 90%. 

Senator Applegate - What about new federal legislation? 

Mr. Pendergast - Basically, there would be less money coming into Ohio, and I think 
that right now the Ohio Department of Transportation needs $250,000,000 to get going 
and keep up the pace. 

Mr. Carter - Thank you very much I1r. Pendergast. He appreciate your taking the time 
to be with us. 

Mr. Karl Rothermund, Ohio Contractors Association - He're very grateful for this op
portunity to appear here in opposition to amending Section Sa of the Constitution. 
You made your opening comment that the purpose of this amendment was not to divert 
highway funds for mass transportation but merely to open up the highway revenues so 
there would be no earmarking of funds. All of the testimony that we have prepared 
has been on the basis that the idea of this was to use Sa for mass transit, and I 
think it is obvious from the comments that have already been made and from S.J.R. 17 
which has been submitted in the Senate, that it is the immediate desired purpose of 
opening of the Highway Trust Fund in Hashington as well as at the state level to pro
vide this money for mass transportation. But to go along with your comments and to 
stay within that area, you mentioned that the Constitution or very much of it is 100 
years old and you want to bring it up to date. I would remind the members of this 
Commission that Sa was put into the Constitution in 1948. It was placed there by 
initiative petition--by the people of the State of Ohio--who were disgruntled and 
displeased by the highway system that we had in existence at that time and I realize, 
r~. Chairman, that there is no one around this table who remembers the condition of 
Ohio highways prior to 1948, but I was involved in highway construction prior to 1948 
and I realize very well what the road situation was. It has already been touched on 
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here that Ohio has developed a marvelous system of highways as far as the completion 
of the interstate_is concerned. The question was asked about states that do not have 
earmarking of highway funds. Out of the 22. 23, or 24 states who do not, the most 
glaring example is Illinois. Anyone here familiar with the highway system in rllin~ 

ois knows what they are suffering through simply because they have not had a fund 
like Ohio. He do not bel that nOl-J is the time to remove that, because while the 
interstate system is practically completed, we still have 3 or 4 thousand miles of 
inadequate primary and secondary roads that have to be brought up to date, and there 
is not enough money in the highway fund to do that under present financing. Addi
tional funds are necessary. I think that ~~. Richley very aptly pointed on in his 
letter, which I think you all have, that now is not the time because of these great 
needs to take money out or even make it available for other purposes. So I would 
strongly urge, ~~. Chairman and members of the Commission, that Sa be retained as 
is. Another reason for it is, if the thought is to use it for other types of trans
portation, this should at least wait until the transportation study which was ap
proved by the Controlling Board and was part of the Department of Transportation's 
legislation last year and lJhich is now under l-Jay is completed. 

Mr. Carter - I would like to ask a question. The question, as I tried to point out 
earlier, is not lJhether highl-Jays are needed or not as far as we see it. The question 
is the mechanism by which the decision should be made for X years in the future. 
Do you feel that it is essential to have a constitutional prohibition against this 
or would you be satisfied with a 2/3 vote of the legislature to make that judgment? 

Hr. Rothermund - Hell, let's go back again 25 years, a very short time. It was ne
cessary at that time because prior to that time highway revenues were being used to 
finance schools, to finance welfare and to finance other obligations which are now 
financed out of the General Fund. This is what is done in states where we do not have 
earmarked funds. I am concerned and I think everyone in the industry is concerned 
that if the constitutional provision is not there, which was put there by the people, 
these present revenues or additional revenues on the same tax base would be a source 
of generating revenue for other transportation purposes. 

Mr. Guggenheim - Of course it was put there by the people. I can understand that 
but it could also be removed by the people. I don't question the fact that money 
is needed for high17ays. I take it you don I t trust the legislature to begin loJith, 
so you want it frozen into the Constitution. 

~rr. Rothermund - I don't say I wouldn't trust the legislature, but the legislature 
changes every two years. 

~~. Guggenheim - Thatls the legislature I am referring to--the one that's elected 
every two years. 

Hr. Rothermund - I would repeat myself. I think that not only those revenues but 
the base itself would be subject to raiding, so to speak, and be used for other 
purposes. 

Mr. Fry - I think we should recognize that the maintenance of our present highway 
system isn't all it should be. 

~lr. Rothermund - The highway department now has around $40,000,000 a year earmarked 
for maintenance. In the last few years, they have had to add to that additional 
funds. This year I think the highway budget calls for $36,000,000 more for maintenance, 
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and this comes out of construction funds, to be used for maintenance. And this is 
going higher and higher each year. 

Hr. Russo - l-lould it be acceptpble to you to tighten the language up by just includ
ing mass transit? 

~k. Rothermund - 1 don't think so, 11r. Russo. We strongly believe that highways 
should form the base for mass transit. He only have 11 cities in the United States 
that have rapid rail systems or fixed rail systems of any kind. Not a one of them 
is making out. They are all going broke. I think that the way to handle mass 
transit in Ohio is through providing facilities on our highway system to move 
people by car, and to make this facility readily available so that we provide 
parking areas for people to leave their cars on the outskirts of a city, and get 
ona bus and go wherever they want to go. 

Mr. Russo - And you would use highway funds for that purpose? 

Mr. Rothermund - He can use hight'1ay funds for that purpose not'l, Mr. Russo. We have 
been permitted by the federal government to do that for six years. He haven't built 
one single system yet in Ohio. In fact the only one in the country is the Shirley 
llight'1ay, in Uashington, D. C. And this is t'lhere we as hight'lay people are missing 
the boat completely. Funds have already been made available by Hashington on a 95
5 basis. He should have been doing that for the last five or six years. He can 
use what money we already have. 

Mrs. Orfirer - You mention our removing this from the Constitution, which of course 
we are not considering doing. As has been said, we are considering using these 
funds for other purposes only on the basis of a 2/3 vote of both houses. I wonder 
whether all of us cannot share a feeling that there might be emergencies in this 
state or priorities that might exceed those of highways, some day in the future, 
important as highways are. That there might some day, and maybe not too far distant, 
be causes for which moneys would be needed in this state with even higher priority, 
and it would have to be something very important to obtain a 2/3 vote in the legis
lature. I personally cannot feel that this is threatening to highway funds, and I 
wonder whether you feel that it is or whether you feel that this option should not 
be left open for a difference in priorities. 

1k. Rothermund - If Sa were taken out we ~ould step on other toes. If Sa is amended, 
the legislature then could use other tax sources to finance highways. Now when you 
start that, then you're going to have educators and welfare people and others--they 
are going to be affected. 

Mrs. Orfirer - I think the point is that it is the responsibility of the legislature 
to set these priorities and make these decisions. 

rk. Rothermund - This is the way it was prior to 1948, and we certainly couldn't 
drive our cars in Ohio like \o1e can now. He certainly are far better off than other 
states. 

Mr. Shocknessy - Have you any idea how much money has been spent for highways in 
Ohio since 1948': 

~~. Rothermund - Off the top of my head, no sir. In 1948, our annual program at 
that time was about $12,000,000. lIe hit a high of $464,000,000 two years ago. 
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~~. Shocknessy - Do you think that 1948 is in fact a sensible comparison to 1973? 
Do you think the highways of 1948 are a proper comparison to the highways of 1973? 

~a. Rothermund - Yes, sir. 

Mr. Shocknessy - 11 11 ask another question, relating to }~. Russo's and Mrs. Orfirer's 
questions. ~~ould you consider it damaging to the highway system for this Commission 
to recommend a revision which if it permitted the commitment of any funds at all would 
commit them to all forms of transportation--not to mass transit, not to any limited 
form? l~e are dealing at this time with a revision of the Constitution which we hope 
will be adequate for 10, 20 or 50 years. Personally, I find it something less than 
desirable to have funds committed to any limited purpose by the Constitution. I 
don't think that the Constitution is intended to legislate this kind of commitment. 
But assuming that a commitment might be legislated in the Constitution of the St~te 

of Ohio, do you not think that the exigencies of the next 10, 20 or 50 years might 
suggest that these moneys be made available to all forms of transportation? You have 
alluded to the establishment of a Department of Transportation. Now do you not think 
that just as these funds have been committed to the Department of Highways and its 
purposes for the past 25 years, that if there is any commitment at all, the commitment 
ought to extend to all forms of transportation? It seems to me that we ought to be 
looking toward the total future of transportation. l1e know that transportation not 
merely in Ohio but transportation in the United States and in the world is in a very 
fluid condition at this time. I have had reports of what is being done in many of 
the countries of Europe in the field of transportation. I have talked recently about 
some efforts which are being made in Italy, and I do not believe that it is a suitable 
thing to freeze in the Constitution a limitation on funds to strict highway purposes 
when the future looks like all transportation is going to need firm and extensive 
support. Say that my personal feeling would oppose any commitment at all, but I 
would not oppose a commitment if it were the judgment of this body to make a commit
ment to all forms of transportation. I recognize--and I have talked to the Director 
of Transportation and I have talked to the Governor of Ohio within the last 24 hours-
the needs of the Department for highways. The Director of Transportation has said in 
his letter that now isn't the time to do it. That's as far as he has gone. I don't 
think that we have the option of not doing something. That's what we're here for. 
He're here to do ,~hat is best for the future. Ny question is, would you consider it 
unsatisfactory--,~ouldyou consider it something you had to oppose--if we were to 
recommend not a commitment to highways but to all forms of transportation? 

Mr. Rothermund - Yes, sir. At this time I would oppose it. 

r~. Shocknessy - Because of what? 

Mr. Rothermund - I would simply piggyback on Director Richley's testimony which you 
have just referred to, Mr. Shocknessy, that he does not think that we should try t~ 

figure out the financing before we know what the transportation program should be. 

Mr. Shocknessy ~ lYell, I'm not sure that's in DIrector Richiey's letter, and I know 
from discussions I've had l1ith Director Richley that he is probably more broadMgauged 
than that letter would indicate. 

Mr. Rothermund - But he does say, and I quote, "we should not allow those needs, 
(talking about other transportation needs) to be superimposed over other needs to the 
extent that we would be providing the public with a down-graded inferior highway sy
stem." 
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Mr. ShockftQGoy - How could ~ we get a down-graded inferior highway system? 

Mr. Rothermund - By not having the money to keep it up, sir. The highway program 
has gone from a ten year average of $350,000,000 to a three-year average for the last 
two years and this year of $210.000.000. 

Mr. Shocknessy - I asked you if you were aware how much money totally had been opent 
on highways in Ohio since 1948, the year that you have used. 

Mr. Rothermund - Of course, in addition to our state revenues we have our federal aid 
funds, which peaked at $260,000,000 and are now down to $140,000,000. 

Senator Applegate - Back to Mr. Guggenheim's question as to faith in the legislature-
if we had enough faith in the legislature we could eliminate the Constitution alto
gether. We have to have a system of checks and balances. Realizing the need for 
mass transportation in the larger urban areas and in the smaller areas such as Steu
benville, have there been any estimates as to dollar amounts of what is needed to 
correct the mass transit problem? If we're going to go into the mass transit business, 
which is apparently what we're going to have to do, and if we open up the highway fund 
the highway fund will have to have an increased tax on gasoline or whatever it might 
be. If we don't we'll have to dO it with an income tax or sales tax or something 
like that. Is there any estimate that you know as to what is going to be needed and 
where this money is comjng from? 

Mr. Rothermund - The first part of the question--No, there are no estimates available 
and that is a study that is now under way that was authorized last year in the De

partment of Transportation bill. Now where does the money come from? This is a 
matter for the legislature. 

Mr. Carson - If the legislature did find some funds for that use (mass transit) would 
you recommend that provision being locked in the Constitution? 

Mr. Rothermund - Again, I go back to the report that is now in the process of being 
made. If there is no need for rAil transit in the big cities in the State of Ohio-
if that is what they come out with--then, mass transportation is going to have to be 
furnished from better highways. 

r~. Carson - If the legislature does find other funds, should they earmark those 
funds for mass transit in the Constitution? 

Mr. Rothermund - I don't know. We have an entirely different situation, as }k. Shock
nessy alluded to, than we did when this was put in the Constitution. I suppose a lot 
of this depends on sources of revenue, how much of it is required and so on. 

}~. Fry - It's hard to sit here and hear you don't trust the legislature. If so, let 
them handle it. I think we have to recognize this--that the reason the State of Ohio 
isn't in the same fiscal condition as the federal government is that we have had a 
prohibition against spending more money than we've been able to take in. The reason 
mass transit is in difficulties is that the legislative bodies responsible for those 
systems refused to find the fees to keep them up and maintain them. In the legislature 
we have this problem all the time. It's continually a fight to remind some legislators 
that we can't for example, give out greater pensions than the pension funds will support. 
I like to think that the legislature can do this, but as a matter of political reality 
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it becomes very popular to vote all those benefits and not have to be restricted 
in raising the money. I'm inclined to think we should take it out of the Constitution 
but I wouldn't want the members of this Commission to think ~hat the legislature i~ 

going to look at this matter dispassionatelYt without remembering all the voters who 
might be riding on mass transit or that there won't be a lot of tugging and pulling. 
I think this is a reality that we should keep in mind. 

Mr. Max Rothschild, Ohio County Engineers Association ~ The public officials respon
sible for highways and bridges in our county we must concern ourselves with your re
view of Article XII, Section Sa which deals ''lith the high'-lay use tax. He would like 
to present some of our reasons for keeping the highway use tax for highway purposes 
only. To develop it for you, our present revenues are provided by motor vehicle 
registration and gasoline taxes. On the present distribution formula the registration 
fees are distributed as follows: approximately 71% of this goes to the county, 24% 
to the municipalities and about 5% to the township, Some of the counties have levied 
an additional $5.00, a permissive tax provided for by the legislature. This $5.00 
additional fee goes to the county of registration. Counties also share in a portion 
of the gasoline tax. The total of this tax is prorated equally over 88 counties. You 
might question that but you will find that in the smaller counties it becomes a good 
share of their budget, for highway maintenance. If we're going to talk about revenue, 
I think it is important also to discuss responsibility. The county engineer has a 
direct responsibility for county high''1ays. There we provide all the maintenance, re
pair, widening, reconstruction, construction of pavements, on township systems. In 
municipalities where they have this responsibility again there the county is responsible 
for all bridges on state highways within municipalities. He also accept the responsi
bility for all bridges on county highways which lead into or through municipalities. 
t~e have a wide area of responsibility and place to spend dollars. Using the figures 
from the 1970 needs study for Hood County, we could give you some dollar figures 
based on secondary criteria: to upgrade our existing pavement - $46 t500 tOOO; to up
grade existing township pavements - $29,000,000; to replace bridges needing replace
ment - $lltOOO,OCO; total needs in Wood County would be $86,500 t OOO; this type of 
survey was provided for 50 counties through our association and the results were then 
projected to show a need in 88 counties. By doing this we revealed that we have 
29,712 miles of highways in local county systems in Ohio. Of these 29,000, 24,000 
are deficient. The total dollars needed to bring these up to minimum standards would 
be $2.125 billion dollars. The total cost to replace unsafe structures for county, 
township and municipal systems would be $749,000,000, the grant total being $2,784,000,000. 

Now look at what is happening to our present revenue pictures. I see a construc
tion cost increase of approximately 9 7/10% per year for the past six years. Revenues 
from additional registration and gasoline taxes have risen less than 4% per year. 
This means of course that we are now working with a shrinking dollar. This is not 
the entire story. He are quite concerned simply with improving our existing pavement 
to see that they can do the job. Some of our metropolitan counties have new systems 
but in other counties we have never had a new road. He' re working '-lith what exists. 
We are not cutting up the county with new rights of way. 1 checked with other counties. 
I don't think this is a serious problem. 

The Interstate System certainly is outstanding, and the Turnpike also is an 
excellent facility. But, believe me, this does not solve county highway problems. In 
many cases it creates a burden. They put in some interchanges, and just a mile or two 
from the interchange will not do it. These superhighways attract traffic to our 
counties over everyone of our county roads. 

Now, about the state legislature. I have confidence in them, but 1 would like to 
point out when you're talking about what can happen we know that the state legislature 
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at this time has passed legislation with added cost to us and in a sense has 
decreased revenues. Bridge inspection, let's be perfectly frank about it, is an 
emotional thing, and while we needed it, we also were aware of the structures. In 
our county, this report is now making more people aware without sending additional 
money along to help with the inspection or to tell us how to fund it when we find 
one that needs to be replaced. ~lso we find that public owned bus systems now no 
longer pay a gasoline tax so this revenue has been removed from us, but county high
way vehicles are not exempt. 

Now, in the rural areas consolidated schools have fostered the largest mass transit 
system in the State of Ohio. I have buses on every road in that county today. They're 
making two or three trips a day. These buses increased in size as well. The roads 
that are bUilt cannot do a satisfactory job. We're asking in your good judgment 
that now is not the time to provide for diversion of highway moneys. Instead we 
would ask you to support us in seeking additional revenues which might help us in 
upgrading our systems. I do thank you for the opportunity to appear before you and 
I hope that your decision in this matter will be helpful to the county engineers. 
Thank you. 

Mr. Donald B. Smith, Ohio Trucking Association. There really isn't too much left for 
me to say. The points made by previous speakers have taken my yellow tablet down to 
practically nothing. In my view this has not been in the Constitution too long. I 
refer to Mr. Richley's statement that a comprehensive plan is coming in the next year 
or so. tIhat is the urgency at this point in taking out what has been a successful 
program and up to now a solvent program? You have heard the needs as presented by 
the various speakers before me. It's evident that there is not enough money ~o con
tinue the program. The'statement was made here earlier comparing the program in 1948 
to 1973, but no one mentioned the increase in motor vehicle registrations during that 
time. Again we would urge you at this time to go slow and let's wait until we have 
a comprehensive plan before we tamper with something that has been successful. 

Mrs. Aveni - Cleveland League of Homen Voters - The League of Homen Voters of Cuyahoga 
County supports the premise that transportation should be considered a public service 
whose operating costs are subsidized as are the operating costs of all public services. 
Transportation planning and construction must weigh all social and environmental costs. 

Five of the largest public transit systems in Cuyahoga County are sorely pressed 
to meet their operating costs. Four of them, suburban companies, are considered such 
necessary services that they are heavily subsidized from the general funds of their 
respective cities. The fifth, and central company, The Cleveland Transit System, is 
the only major line in the country still running out of the farebox because it is so 
dictated by the city charter. ~~ny of the people dependent upon public transportation 
pay the supporting costs of the private motorist. t1hile a third of the households 
in the city of Cleveland have no automobile, their property taxes go to maintenance 
of streets, traffic control and public parking. The budget for law enforcement in 
cities the size of Cleveland devote as much as 70% to traffic control and courts. 

We need not apologize for the tremendous commitment to the promotion of the 
automobile and subsidization of the private motorist, for most of us have enjoyed 
the convenience, flexibility and comfort of our cars for the last 25 years. The time 
is long overdue, however, for us to take a hard look at the financing of public trans
portation which has been deprived while every level of government supported private 
transportation. The League of Women Voters of Cuyahoga County is in agreement that 
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• total trQ~portation coste ftftd total transportation revenues must be estimated in a 
total lRANSPORTATION SYSTEM. 

~lany of our major social problems 1n the country are affected by the lopsided 
expenditures in transportation: 

• 1. Energy Conservation 

The� projected doubling of fuel consumption in ten years for transportation 
could be turned into a reduction of consumption by 30% with increased re
liance on energy-efficient modes such as mass transit.* 

•� 2. Gross air and water pollution due to automobile exhaust and extensive pave�
ment for parking. 

3.� Urban decay and sprawl: Abandonment of the inner city and the reduction of 
valuable agricultural and recreational land where the cities spill out to 
newly-built highways. 

• 

• 4. Host critical in purely human terms are the jobs that are not available 
where public transportation does not go, the trips not made to the ballgame, 
the zoo, or the park because transportation is not available or is too ex
pensive, the trips for medical care and services that the handicapped and 
elderly must postpone or forego, and the wider implication that all these 
things mean to those who cannot participate in the community in which they 
live, but cannot afford adequate transportation. 

The League does not question the need to maintain and upgrade our highways,� 
roads and bridges. In a state with our diverse interests, we must have the OPTION� 

I to build and operate transportation systems to suit our needs. Uhile the League of� 
Homen Voters of Cuyahoga County opposes the principle of earmarked funds and would� 

~ prefer to see Article XII, Section Sa deleted, we feel we can support at least a 
broadening of the wording of that section to include IImass transit" •. The legislature 
should be permitted to allocate these funds with a simple majority vote.

I 
I� 

Significantly, the legislature has taken the first step to acknowledge the State'sI 
responsibility by providing matching funds to mass transit by the approval of the

~ 
I amendment to HB 66 of $2.0 million for a subsidy to transit over a 2-year period.� 
I
I This step should be only the beginning of our acknowledgement of support for a bal�
:
I 

anced transportation system in Ohio.� 

I Thank you very much for the opportunity to speak before the members of the� 
conunittee.�~ 
Senator Applegate - Has the League given any thought to where we.will get the money� 

I to continue the highway program if we opened this fund up?�
I 

i .., Mrs. Aveni - He haven't studied it extensively • 

I * The Potential for Energy Conservation, Executive Office of the President 
Office of Emergency Preparedness, October 1972 • 
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Ur, Carter - Thank you, Mrs. Aveni. Our next speaker is IIrs. Jean Standish of the 
Euolid League of Women Voters. 

Mrs. Jean Standish - The EuoUd teague of Wanen Voters joins the other leagues of the 
state in reoanmending the deletion of Section 5a from the Constitution, so that the 
funi might be used for highways and mass transportation by vote of the <Ilio Legislature. 
The Euolid Munioipal Bus System provides an irreplaceable servioe to the oanmunity. 
It provides transportation for orippled ohildren, the elder~ and people that do not 
own autanobiles. The League believes that this and other publioly' owned systems should 
be oonsidered a publio servioe, like polioe and fire protection and therefore should 
have its operating oosts subsidized as are the operating costs of all publio servic~s. 

Like other transit systems across the country the Euclid bus system has been plagued 
with financial problems. As a result, fares have been increased and service has been cut. 
This destructive spiral causes a decrease in ridership and puts an undue hardship on 
those who are dependent on it for transportation. As a result, the city of Euclid has 
subsidized the system with $400,000 from the general fund. This amount represents 
about 6% of the entire city budget and approaches one half of the cost of running and 
maintaining the system. Federal funds for capital improvements will not be available 
to the city until a regional plan for trasnportation appears--and that wQ1ld be for 
capital improvements only. At the same time, the need for a good public transportation 
system is growing. In this problem area t.ye need an alternative to increasingly expen
sive autanobiles in order to conserve our knOlm fuel supply, raise the air quality 
standards \-Thich are required by lal'1, and provide alternatives to the endless concrete 
highways that take up a larger and larger percentage of our land use, at enonnous 
social and enviromental costs. It is worth it to provide the services necessary in 
order that people lITho do not own an autOtllobile have a reasonable level of mobility, 
and to be able to get from place to place tnthout necessarily having to get into an 
autanobile. The LWV of Euolid urges the Commission to rec01llftend the deletion of 
Section 5a of Article XII fran the Ohio Constitution. However, we alternately feel 
that we could include mass transit with a simple majority vote. 

Mr. Carson - You are familiar with our recommendations? lIe don't mention mass transit 
at all. The recOJllllendation is that the G.A. by a supennajority could use the money 
for anything. Does that cha.rl{;e your League position. 

HI'S. Standish - You have a 2/3 majority. Ie Hould like to see as a minimum a simple 
majority. 

Mr. Carson - T;ould you oppose this because we don't happen tp have mass transit? 

Mrs. Standish - Pell, we're for a more balanced transportation system, for more alter
natives. 

Mr. '";hocknessy - Hell, then, T'ould you accept a limitation to all forms of transporta
tion, if the limitation were other than 2/3, whicI-1 I think practically hypocrltical, 
because I have been around here 40 years and I don't know hew we could have legislation 
passing lnth 2/31 

Mrs. Standish - You mean open the funds for any form of transportation? 
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Mr. ~ocknessy - In the existing Constitution, Hhere it says "other statutory highway 
purposes", to say "other statutory transportation purposes". 
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Mrs. Standish .. The league doesn't like to see earmarking for any purp<lse. However, 
realistically we would like to see this opened up to inelude at. least more than just 
highways. 

~{r. Shocknessy - I 'ell, I think I can accept. that as an expression of what I'm thinking 
of, because you ladies don't want to lindt yourself to just lIlass transit. I th.Lnk all 
forms of transportation are going to be needed in the rext ,0 years. But I certainly 
don't think that you can get them by providing that the IBgislature can do it by a 
2/3 vote only. 

Sen. Applegate - Is this the State League IS position? 

Mrs. Hilliker - The ~l;,ate Le~~e's position is a reflection of the local Leagues. 

Mr. ·Russo - I have been follad.ng Hr. Shocknessy's concept of this constitutional 
change, and I am in agreanent with him. If you open this up to more than all forms of 
transportation--if you totally open it wide--there are going to be a lot of things the 
Legislature will try to do because there are a lot of people who think there are a lot 
of things more important than transportation. 

Mr. Sldpton .. I think the testimony is getting to the point where we're not being asked 
to decide a consti tutional question. ' Te 're being asked to make a legislative decision 
between various modes of transportation. I have no desire as a member of this Carnission 
to be in that position. 

Mr. Carter .. As the Chair tried to point out, that is not the question before the 
Canm1ssion. 

Mr. Carson - I would like to make clear that the Cammi.ttee is not asldng the Commission 
to make a decision as to the allocation of these funds. 

Mr. Ocasek - Most of the testimony today and ill the past has been over the question 
of whether you Ot:>en up the flood gate and stea~ some of the money that has been used 
for highways for other forms of transportation. Do I understand that the teague is 
disturbed about the 2/3 vote and ·rould prefer a majority vote of the two houses? 

Mrs. Hilliker - Yes. 

Ur. Ocasek - Then I lIould respond to Hr. Shocknessy that I am not disturbed about that 
because there have been many emergency bills passed lately and we have to get a 2/3 
vote for those. So I don't think it is that difficult. 

111". Shocknessy - The 2/3 vote means that you might just as well stick Hith the present 
provision. That first sentence looks good to the people around you, but that 2/3 sent
ence does not look good to me. I think we're dealing with uhat we can do with this 
constitutional provision in the years of the future, --10,. 20 or 50 years. 

Sen. Gillmor: Hr. Chainnan, whtle I generally ae.ree with Hr. Skipton and Hr. Carson 
about the allocation of money, itts a little bit llke the lottery issue, and we have 
to be realistic about the background and l.-lhat this means, whether we'd like to or not. 
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Mr. Carter - I would like to comment, Senator, that as I see it the decision is what 
mechanism should be set up for future decisions on this matter, not that we're tl')'ing 
to make a decision at the present time.· Mr.. Silbert. or the City of Cleveland Heights 
has a prepared statement. 

1-11'. Silbert: I wear three hats today. I'm the asst. law director ror the city of 
Cleveland Heights, and I also represent 0haker Heights who.'":e Council passed a resolu
tion to delete 5a of Article XII, and 1 1m also representing the Citizens tor Jane 
Transportation and Environmental PolicY. As this Canmission mows, the legitimate 
reason for taxation is to raise money for purposes which are public in nature, and as 
far as Cleveland He1l;,hts is concerned, and Shaker, we would leave it up to the discre
tion of the legislature as to what public purpose this money should be spent tor. I have 
the utmost confidence in the legislature, and I have dealt "ith them a long time. I 
agree with Hr. Shocknessy. If you think you can get a 2/3 majority on aJl1 piece ot 
legislation, it's tough enoul;,h to get a mere major!ty. The Citizens for Sane Transpor
tation and Envirol'DlJlllltal Policy have given me a statement. It says, "Dear 111'. CarterJ 
The Citizens for 'lane Transportation and Environmental Policy have battled over the 
past 7 years to block unwanted freeways. Fe urge your canmittee to propose total 
deletion of Section 5a fran Art. XII of the Ohio Constitution. Nothing could more 
vividly point out the lop-sided, wasteful transportation system encouraged by the 
exclusive use of motor vehicle fees and taxes for ever more highways. We have spent 
untold dollars l'lOrking to beat off the devastation to the local cCll'll1un1ties threatened 
by'these freeways. Enormous sums of money have come from state money designated exclu
sively by Section 5a, and this exclusive designation of these funds has generated pres
sure for even mare highways. As long as this money is available, no public official 
will go on record as giving anyone else an opportunity to spend them in local areas. 
At the very time great efforts are being made to beat off these highuays, tbe only 
transit for tens of thousands of Clevelanders moves toward the edge of bankruptcy for 
want of operating funds. Our experience in Greater Cleveland provides a perfect 
eXample of the grotlth imbalance in transportation systems caused by such provisions as 
Section 5a. Section 5a has helped create a society which is totally dependent upon the 
autcmobile and the truck. It is a vicious cycle: we build more roads, so we buy more 
cars and trucks--then more roads are needed, and mare cars and trucks. Other means of 
transportation are not available. Cars and trucks do vastly more damage to the envir
onment than other means of transportation, and cars and trucks are less efficient than 
other modes of transportation. i-le must be aware of the crisis that past policies have 
broubht us, Deletion of Section 5a 'Would pennit the Ohio legislature to develop flex
ibility in transportation planning--the choice has to be made now, not to dedicate more 
years to the bankrupt policy of more and more cars; trucks, and high-tvays." Signed, 
James B. Davis, Chairman of C-STEP. 

Mr. Carter. Thank you Mr. Silbert. 

Mr. Shocknessy- In lieu of that total deletion you· recommended, would you see any 
validity in limitation for transportation purposes? 

Mr. Silbert .. Yes, I could see that, I would think it would be a step in the right 
direction. 

Mr. Carter: Our next witness is }!rs. Ramona Shedrotf .. 
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Mrs. Shedroff - I am an individual gadfly from Cincinnati. I would like to make a couple 
of statements. The first one is that I am opposed to earmarld.ng in the Constitution. 
I don't favor "most favored" treatment. !he other thing is what happens when you give 
a guaranteed constitutional income to an area and how then does it behave. This has 
been true of U.S. 27, a proposed new highway in my area. The authorities want to go 
ahead with it, and are going to, even though the city council and the people have 
said no. Even after the resolution of the city council, the Highway Dept. was still 
purchasing rights of "lay Ni thin the city limits. A few weeks ago, an ordinance came 
before the Public i-J'orks Committee giving consent to the HighWay Dept. to study even 
though the city has said no. They said it Has just for study, even though it lrTaS 
worded "for construction II. Only after being sent back twice, now it will rellorded 
to say IIfor studyll. One wonders why the purchase of right of v.ray is still goiug on. 
The guaranteed income is '\<lhat contributes to the situation. The federal govt. and the 
state govt. guarantee money for hit,huays, but as long: as that guarantee is in there we 
are not allOl-Ted to be offered reasonable alternatives in transportation. I think they 
should ope'n up the money. There is just one more point that I wish to make and 'that 
is the myth of the highway users' fund. My parents li"/e in Florida, and they have the 
same provision there. They etffl no car, and they have never owned a car. They only go 
on the hi{:;hway H'hen someone pibks them up. Why should they contribute to a highway 
users' fund when they do not use the highuay? Everytime they buy sanething they are 
contributing. 
Mr. Carter - Thank you Mrs. Shedroff. t 'e have one more vTitness, LIre Tan Phillips fran 
the Chio MA. 

Mr. Phillips: I 1ITill simply state that the V.P. of our organization has asked me to 
state on behalf of our organization and on behalf of the affiliated clubs that we 
represents TTe oppose any changes in Section 5a. 

Mr. Carter: This is an official position by the Ohio AM? Thank you Mr. Phillips. 

Mr. Carson, would you present the rec ommendations of the committee for action, one 
way or the other? 

Mr. Carsona 1Jould you ask if there are any comments on any of the oUler sections'? 
Apparently not, so He Hill proceed. Ladies and t;entlemen, we have four sections under 
consideration: You will remember our recommendation that no change be made to Section 
2, Section 5a, which we have been discussing; Section 9 is the provision that requires 
return of 1/2 of the income tax aDd inheritance tax proceeds to local govt., and we're 
recommending sane non-substantive ohanges in that section; Section 11 involves the 
indirect debt limit question, and we had recommended that this provision be referred 
to the Local Govermnent Committee for their revieto1 and report back to the Commission 
before any final decision on that section is made. 

Mr-. Carson moved the adoption of the Finance and Ta~~ation Camnittee r s recommendation 
on Section 5a of Article XII. Hr. Guggenheim seconded the motion. 

Mr. Carter': This matter has been thoroughly discussed today, and on a number of 
occasions. Is there any member who would like to discuss this matter further. 

Mr. Shocknessy aga~n expressed his opposition to the 2/3 requirement, and moved to 
substitute 5l~. Mrs. Orfirer seconded the motion. 

1.79 



•� 
22.� 

Mr. Mont,ganer;r- I'd like t,o ask Mr, Shocknessy, what is the difference between that 
and deleting it? . 

Mr. Shockneasy - I 'e would be leaving the limtation, but l'iould be providing in the 
Constitution, a change could be voted by 51~~ of the G.A. Understand, please, I 
don't like it at all, 'out what 1 1m trying to do is cure the report, so that if it does 
happen to be adopted, it mi~ht be of some measure palatable. 

Sen. Gillmor - It just seems to me that considering what your motion proposes, it 
would be the same thing as deleting J.t. 

Mr. Roberto - Hr. Chaiman and members of the ConmissionlO I have the exact same feeling 
that to amend this to provide for a majority would be the same thing as deletii.I1E;; this. 
I think it 1'1ould be far mare veritable to remove all of this cumbersome language from 
the Canstitution rather than providing for a majority. 

Mr. Russo - 1 1m assuming fran Mr. Shoclmessy that this is only going to be one of a 
series of amendments to this thing, so I'm presumine; that it's going to be amended 
again, so he just wants this in there before we go on. Is that correct? 

Mr, Shocknessy - He will be voting on the amendment, and if the amendment is adopted, 
we 1-1111 be voting on the report. If the report is not adopted, then ne start in with 
new recarunendations for the Commission to consider. Ny recarunendation would be to let 
it out entirely, but then if I lost that, it '",ould be to open it up to all forms of 
transportation. 

::len. <kasek - I oppose the amendment because I think it is an exercise in futility. I 
Q)lparently live in two worlds--the Commission and the Le~islatureJ and. if anyone th1nk8 
that you are going to get this thin€; through the House and SenateJ then y~'re in an 
entirely different Norld. I want other fonns of transportation to make their case so 
well that they have to get a 2/3 vote, difficult though that may be. And 1 ' mnot 
opposed to the diversion of highTvay funds for other purposes than transportation, but 
I donlt want it to be so easy that lIhen a party captures control of the legislature, they 
could literally destroy this whole program that you have been talking about since 
1947. I thin~~ there has to be sane protection for the minority, and I'm not as paranoid 
about the 2/3 as some people seem to be, because I think it is possible to get. It wiU 
not be easy to get-there will be sane stroI1{, lobbying forces in its apposition. But 
if I were to vote for a majority vote to change the highway user funds and send it to 
the legislature, at this time or next year, I would sugl:;est that this is a waste of 
effort, as I read the Legislature. I think that we better canpranise and take a little 
bit, get the foot in the door, so that 'fe can get a little '!tray, because othertnse it is 
not gaLng to pass the Legislature_ 

Mr. Skipton: I'm concerned that nobody has said a word about the taxpayer here today. 
Nobody has said a word about how this amendmert got on the books in the first place. It 
got on the books in the first place because a great majority of the voters in this 
state wanted certain fundamental improvements and were willing to be taxed to pay for 
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thoso public improvements under the provisions of this amendment•. Under this amendment, 
the people have supported and paid sane very hibh excise taxes, heavier excise taxes 
than ~one of us pay on anythi~ else except perhaps liquor. N(J-l what do we say to 
the voters if He just forget our corrrrrl.tll1ent to them" re€;ardl~ss of the high excise 
taxes they have to pay, and we're going to let the g.a. provide different].y for these 
funds? So I can't support the issue because I see it very clearly for what it is •. It 
somebody ldshes to make a motion to earmark certain taxes for urban transportation, mass 
transit" or sanethill{;; else, I might very l-lell vote for it.. Every bit of testimony 
here today has renected the question of how can sanebody easily get his hallds on 
money that is collected for sane other purpose. 

Mr. Speck - It would be ironic if 3/5 of the legislature \-Tould in turn impose an even 
stricter majority on the Legislature to vote on the allocation of one particular form 
of tax revenue 1rThen we don't require the same 2/3 to take the incane tax and commit it 
to higher education. Fe have real qualms about trying to get a 2/3 vote for such a 
public purpose. n e don't say that the excise tax on cigarettes should be used just to 
take care of air pollution or T.B. I feel that the most important constitutional 
prireiple to me as a legislator revolves around this question of the 2/3 vote. I would 
prefer that ue discuss if bJ a majority vote the legislature should be able to allocate 
these funds to cthf:r toms o£ transportation. That would be my choice, but as it is 
presently,.I would support the amendment, and I lVould worry about my colleagues in the 
legislature later. 

Mr. Fry - I would just say quickly that of all the needs of this state, the one we 
continue to go back to as having met" is high1rTays. ;,re never get enough money for 
education, and lie never have enough money for welfare, but apparently we have one 
area where we have the anBl-ler in highways. And 1 1m inclined to agree with Oliver 
Ocasek here that the 2/3 is not a hang up--but I do think we ought to recognize that 
we would be turning our back on the one thing that the state really excels in, highways. 

Ura. Sowle- Mr. ChEdnnanJ I do wish that we really Here talking about the fundamental 
problem, and I think most of us are really in favor of deletion, and at some point this 
afternoon we are going to have to approach that. To me, I don't see this as a problem 
of proposine; the ideal if we are talking about deletion, because although today we do 
have a marvelous highway system, we're highly dependent on that system. H~Tever, I'm 
thinkine. about a highly practical problem that 5a is a self-perpetuating thing. 11e're 
going to be dependent on higm-Tsys as long as 5a is in the Constitution. Now that's 
overstated a bit, but 10 years fran naY I think it will be a self fulfilling prophecy. 
Tle're going to have those highways as long as 1'1e have 5a, and the air pollution crisis, 
and also the energy crisis--two very real am practical problems that acccmpany it. 
I l-1ould like very much to see this whole question in the hand of the legislature. TheT 
can provide the funds for hight-rays, as long as it is their decision that it should be 
done. But they will also have other options--there are other serious problems. In 
1948, highways lvere a very serious problem. Today energy and air pollution are very 
serious problems too, and I would like to untie those funds. 

Mr. Carter.- The question before the Commission is an amencknent to change the 
report concerning 5a fran 2/3 to a majority. 

Mr. Guggenehim - It is apparent from the discussion here that the basic question is 
whether we want to eannark funds in the Constitution. I think in general we do not 
want to eannark funds. The second issue is not a matter of primiple-it is a matter 
of politics. I prefer Mr. Shocknessy's solution, or even doing away with it entirely, 

1.81 



•� 
24. 

but the question on earmarking funds is how much of it ;you are going to do--look at 
it this way, and forget about spending the lI10ney enUrelT.. 

Mr. 1hocknessy - I'd like to see the provision deleted, but first we have to get rid or 
this, and then that is a separate motion. I'm willing to withdraw the amendment at 

any time if the report is Withdrawn, and then I'm willipt, to second or help the 
introduction of a motion to delete the section entirely and in the absence of deleting 
it, to confine it to all fonns of transportation. 

Xro Carson • I would like to tell the members of the Canmissioo, that I believe, in 
my humble opinion, and I believe in the opinion of the members of the canmittee, a vote 
in favor of yoo.r motion as a recanmendation of the Camnission, or a vote to delete it 
entirely fran the Constitution, would doan it and it woUld stay in ;the Constitution as 
it is presently written. Changing our recanmendati on l-lould doan it in the legislature 
and also before the voters. 

Mr. Carter:- Let me say trom the chair that one of the nationwide comments on the work 
of constitutional revision bodies has been to blend what they would like to do with 
what is reasonably possible, and that is the test of the skill ot any constitutional 
revision body and a very difficult one, so let's face that. 

Mr. Celeste - I wouldn't prejudge the legislature or the people of Ohio although we 
have failed in previous recamnendations, because that doesn't mean that they were wrong. 
I went through a taxation issue in the legislature, that's what's kept us here so long 
for the last couple of ~rears. To talk about a 2/3 vote, 

...-1 think we're talking about sane�
tb.uJg very real with t'u:"reaching 1mplications. He' re bending in the wrong direction.� 
I'd rather just go in there and fight it, rather than put into the Constitution that� 
there are sane tax revenues that can be spent only by 2/3 vote ot the legislature.'� 

Mr. Russo .. I think we all realize that the final judgment on this is in the legislature 
and in the people. This ia purely a preliminary decision--2/3 or majority. It wouldn'~ 
make any difference to me one way or the other, although I do think I would prefer 
majority. 

Mr. Carter - The logical point has been made already--that is that to insert a bare 
majority is essentially the ~quivalent of removing it from the Constitution. 

Hr. Shocknessy - Mr. Chairman, as it has been said betore, the taxpayers have not been 
mentioned here today. Ny position is that the people of Ohio are represented here by 
us, and we don't represent only taxpayers, we represent all the people of Ohio, who 
pay taxes by buying bus tickets or by whatever method, and the interests here today 
have all been represented, and we have to speak for the people. The other thing is 
that if the emergency existing in 1948 doesn't exist now, when the people go to the 
polls in 1913, they do not have the urgency that the people in 1948 had. They don't 
have the same emergency in front of them today. So I don't Bee what that has to do with 
it at all. 

Hr. Carson moved the question on the amendment to the motion. A roll call lias taken 
on the motion. Those voting YES were, Representatives Ce~este and Speck; Messr-a. 
Guggenheim, l'Iontganery, Mrs. Orfirer, Messrs,. Russo, Shocknessy, Mrlh Sowle and Hr. 
Tart. 
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Those voting NO were a Senatore Applegate J Gillmor, and OCasekJ Bepresentatives Fry, 
and Roberto; and Hessre. Carson, Carter, Dr. Cunningham, Messrs. Ostrum and Skipton. 
The motion was not adopted. 

Mr. Carter - The question before the Commission then is the adoption of the report. 

Mr. Celeste moved to amerxl the CCIIIllittee report to recommend the deletion of 
Section 5ao Seconded by Mr. Shocknessy. 

Mr. Carter - The motion before the Commission is that instead of the Canmittee reCaR

mendation, the deletion of Section 5a be made. It amounts to a repudiation of the 
Committee recommendation. It would be an amendment to the report of the Committee. 

Mr. Carson .. I can exolain the motion. I moved to adopt the committee's recOlIlJi1endation 
concerning 5a. Mr. Celest'e has moved to amend the conunittee's report by the deletion 
ot Section 5a. It is an appropriate amendment. 

Mr. Carter - Mr. Shocknes_sy has seconded lire Celeste's motion, and I believe that this 
gets dawn to the point Mr. Guggenheim mentioned earlier, as to whether or not we want 
to temporize or go all the way. 

There being no discussion, a roll call was taken on the motion. Those voting YES 
were 2 Representatives Celeste and Speck; Dr. Cunningham, Mr. Hontgomery, Mrs. Orfirer, 
Mr. Shocknessy, Mrs. Sowle, and ~fr. Taft. 

Those voting NO were 2 Senators Applegate, Gillmor, and Ocasek; Representatives Fry 
and Roberto; and Iiessrs. Carson, Carter, Guggenheim, Ostrum, Russo, and Skipton. 

The motion was not adopted. 

Mr. Shoclmessy moved an amendment to make 5a funds apply to all fonne of transpor
tation with a majority vote. Seconded by ilr. Russo. 

~n. GillJnor - llr. Chaiman, I'd like to raise a question. I don't really lmow if 
weld be in a position to vote on this amendment lV'ithout havitlt. specific language 
before us. I'd like to lm0\'1 if the intent of the motion is to say that hight-Tay taxes 
can only be used for transportation or to say that transportation taxes can only be 
used for transportation? 

Mr. Shocknessy - Look at what the amendment says presently. Look at Section 5a. T/hat 
I would be doinG is changing the Clpplication of these funds to all forms of transpor
t~ioo. ' 

Mr. Carter - As I understood Senator Gillmor's recommendation, he wanted to include 
other than just highuay taxes--taxes from all things related to transportation. 

Mr. Fry - Here yourve had the committee operating for a loll:, time, looking at language. 
It's dangerous to sit around a Conmission table writing language. There are too many 
specifics--what are you going to do about taxes related to airport gas and many other 
areas? If there is serious interest in the part of this Commission in this provision, 
I would suggest that we have language drafted, and very clearly understand what we 
are going to adopt. 

Mr. Shoclmessy - Perhaps it could be referred back to the Camnittee. 
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•Mr. Carson - You could refer it back to the committee if' that is what you would like 
to do. I would like to point out again that Mr. Shocknessy \-Tas very eloquent in saying 
that he felt there should be no eannarldng in the Constitution. The C<JIIIli.ttee is 
recommending some bit of eannarking. Now, there is a suggestion to eannark more tundSf.> 

Mr. Shoclmessy - I just want to refer it back to committee. I'm Wil.ling to ldthdraw • 
my motion. 

Sen. OCasek - I V10uld like to refer this \-Thole matter back to Committee--and I think 
it is a good motion. I speak in favor of that. I ~'Tas a member of this Canmittee, and 
perhaps \"e were too timid as a Committee, and I agree with il.ep. Fry" I think it is 
very dangerous for us to sit here and take a liord out here and put a word back in •
there. These two votes we have taken are very meaningful to me~ And as a member of 
that Committee I would be willi~ to reconsider the 2/3, But anyway it seems to me 
that the thing can best be handledby the Committee, and'1 don't normally like to delay 
things, but it seems to me that great ham can bu done. I think it should be finished 
by the Comrnittee--maybe we will cane back with the same recommendation-but we should 
take another look at it. • 
Mr. Carson - Hay I suggest that you include in the motion what the canmittee is to 
consider? 

Mr. Carter - We do have a motion--that is to refer it back to canmittee. There was 
a second to the motion. • 
Mr. RUSBO - I think we should include in the motJ.on that the Canmittee consider the 
legal language involved in broadening Sa to include all forms of transportation, as 
an alternative. 

Sen. Gillmor - I think the committee should have an idea fran the votes here today on • 
Bome of the feeliI1t;s here. We- need 2/3 of the Commission, \-Thich is 21 votes, to make 
a recommendation to the Legislature. b.lready today there were 11 no votes here, out 
of the :31. So I think the Cornmittee should recognize what it is working with, You 
have to be realistic about that. 

Mr. Carter - It seems to me that what the Commission is suggesting is that the camnittee • 
cane up with 2 or 3 alternatives and let the Canmission vote on the alternatives. Is 
that the sense of all of you here? 

Mr. Taft - I can understand Nolan's hesitance. They have done all this work, and now 
we are sendill[; them bac k and tellin~ them they have to draft what other members of the 
Canmission \-rant. Perhaps the members of the Canmission who have changes to recommeal • 
should do so to the Canmittee. I don't think it should be up to the Camnittee to 
work it out. 

Hr. Carter - I think that is a good suggestion that would be very helpful procedure" 
As I understand what !fr. Taft is suggesting, it is that the individuals contact the 
staft to have resol·ltions drawn up the way they want to and withhold the vote until • 
the next meeting on these various alternatives. 

Sen. Ocasek - That could accanplish somethinc; and that could accanplish nothing. I have 
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• been affected by your close vote on the 2/3 thing, and I want to pin it down that 
sanebody is going to do something before the next meeting. I think the others can 
cane before the committee with their ideas. 

• 
A roll call was taken on the motion to refer Section 5a back to the Finance and 

Taxation Committee. 
Those voting YES on the motion were: Senators Gillmor and Ocasek; Representatives 

Celeste and Fry; and Hessrs. Cunningham, fiontganery, Urs. Orfirer, Messrs. Ostrum, 
Shoclmessy, Skipton, and Mrs. ~owle. 

•� 
Those voting NOI Representatives Roberto and Speck; Messrs. Carson, Carter,� 

Guggenheim and Taft. The motion was adopted.� 

Mr. Carter - I think considering the circumstances and the hour, we will make it the 
business at the beginning of the next c anmission meeting to submi.t the other recarIIlen
datlons concerning Article XII. Those that have recommendations concerning 5a should 
communicate with Ann and she \olill cCllll1U11icate them to the members of the committee. 

•� The next Canmission meeting was set for Monday, nay 14, 1973 at 10130 a.m., and the 
meeting was adjourned until that date. 

Ann M. Eriksson, Secretary� Richard H. Carter, Chairman 

• 

• 

• 

• 
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MINUTES 

Ohio Constitutional Revision Commission 

May 14, 1973 • 
A meeting of the Ohio Constitutional Revision Commission was held on Monday, 

May 14, 1973 at 10:30 a.m. and again at 1:30 p.m. in Room 11, House of Representa
tives, State House, Columbus. • 

Chairman Richard H. Carter presided. 

The following members were present at the morning meeting: Senators Applegate 
and Calabrese; Representative Fry; Messrs. Carson, Carter, Cunningham, Guggenheim, 
~wntgomery, Mrs. Orfirer, Messrs. Russo, Shocknessy, Skipton, Mrs. Sowle and Mr. Taft. • 
Senator Ocasek, Representatives Celeste and Norris and Mr. Heminger were also present 
for the afternoon session. 

Action of the minutes of the April 26 meeting was postponed until June. 

The Chairman announced that Mr. Russo had been appointed to fill a vacancy in 
the legislature. He will be continued on the Commission until his status as a • 
Commission member is clarified. 

The first item was the remaining Article XII recommendations of the Finance 
and Taxation Committee. 

Mr. Carson - There are four sections which the committee has reported to the full • 
Commission on which action has not yet been taken. Section 2 of Article XII, which 
we have discussed a number of times deals with three aspects of property taxation: 
the uniformity rule for real property, the so-called 10 mill limitation, and permits 
the legislature to create exemptions. The recommendation of the committee was that 
no change be made in this section. t~e had public testimony at a hearing in March. • 

Mr. Carson moved the adoption of the committee recommendation of Section 2. 
Mr. Fry seconded the motion. 

A roll call was taken on the motion. Those voting YES were Senators Applegate 
and Calabrese; Representative Fry; Messrs. Carson, Carter, Cunningham, Guggenheim, • 
Montgomery, Mrs. Orfirer, Messrs. Russo, Shocknessy, Skipton, Mrs. Sowle and Mr. Taft. 
None voted NO. 

The motion was adopted by those present and the roll call held open until the 
next meeting in order to give absent members a chance to vote. 

•Mr. Carson - Section 9 of Article XII requires 50% of the receipts from any income 
tax and inheritance taxes be returned to local governmental units. We recommended 
what we think are nonsubstantive changes in that section but the retention of the 
section in the Constitution with those changes. The changes relate primarily to 
changing the section number and adding the word "estate" in the section because we now 
have an estate tax which is not technically an inheritance tax. The inheritance tax • 
has been changed to an estate tax. There is a minor change in language "per centum" 
to "per cent." Our feeling is that these are not substantive but clarification changes. 

Mr. Carson moved the adoption of the committee 1 s recommendation with respect 
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to Section 9 of Article XII. Mr. Fry seconded the motion. 

A roll call was taken on the motion. Those voting YES were Senators Applegate 
and Calabrese; Representative Fry; Messrs. Carson, Carter, Cunningham, Guggenheim, 
Montgomery, Mrs. Orfirer, Messrs. Russo, Shocknessy, Skipton, Mrs. Sowle and Mr. Taft. 
None voted NO. 

The motion was adopted by those present and the roll call held open until the 
next meeting in order to give absent members a chance to vote. 

Mr. Carson - The next recommendation is with respect to Section 11, which is involved 
in the so-called "indirect debt limit" question, that the committee spent a lot of 
time and attention on. He have recommended that the word "state" be taken out of 
this Section 11 because we have very carefully provided for bonded indebteness 
rules for the State of Ohio in our Article VIII revisions so that we don't think 
that any longer the state should be subject to this section. This language would 
then apply only to local governments in Ohio. It occurred to us that we should 
give the Local Government Committee a chance to review our thoughts with respect 
to Section 11. We have suggested the retention of Section 11 with a suggestion to 
the legislature that they might be able to help solve this indirect limit question 
by statutory enactments, which are set forth in the body of our report. Our recom
mendation is that Section 11 be referred to the Local Government Committee for their 
consideration befo~e a recommendation is made to the General Assembly. We don't 
think it should be in Article XII anyway since it relates to local governments, as 
amended. 

Mr. Carson moved that Section 11 be referred to the Local Government Committee 
for its consideration and report back to the full Commission. Dr. Cunningham 
seconded the motion. 

After a show of hands, the motion carried and Section 11 was referred to the 
Local Government Committee. 

Mr. Carson - The final recommendation in Article XII is Section Sa. This is the 
section which earmarks taxes and fees coming from highway users for highway purposes. 
The committee had recommended that Sa be amended by including a clause that would 
pe~mit the legislature by a 2/3 vote to provide that moneys derived from those taxes 
and fees could be used for other purposes. At the last meeting of the Commission 
testimony was heard and there was a good deal of opposition, as you will recall. 
Two votes were taken at the last Commission meeting. One vote was on a proposed 
amendment to the committee report which would have reduced the 2/3 vote of each 
house of the legislature to a simple majority vote. That was narrowly defeated, as 
I Teeall. A second vote w~s taken to totally eliminate Section Sa from the Consti
tution. That was also rather narrowly defeated. The Commission then voted to refer 
the matter back to the Finance and Taxation Committee over the strenuous objections 
of its chairman. We had a meeting this morning at 9:30. In the meantime, Director 
Richley, Director of the new Department of Transportation, contacted me and also 
Mrs. Eriksson and indicated that both he and the administration, Governor Gilligan. 
had: taken the position that they would view with favor a change in Sa which 
would provide that all transportation fees and excises could be used for any trans
portation use--they are talking about publicly owned or publicly operated transpor
tation, excluding privately owned railroads, bus companies. etc. Mr. Richley ap
peared before our committee this morning to discuss his proposal. In the last sev
eral days Mr. Stegmeier of the Department of Transportation, who is with us this 
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morning. and the state's bond counsel participated in drafting a proposed change 
in Section Sa which you all have. The committee talked to Mr. Richley about 45 
minutes this morning. He has representatives in the room here this morning if 
you would like to hear them. The committee did not act to withdraw its former 
recommendation. It did act, however, to refer Mr. Richley's language to the full 
Commission, to see whether the Commission has interest in this type of amendment 
to Section Sa. If the Commission does, I presume it should be referred back to 
my committee again because we're just not sure enough of the language to suggest 
that the full Commission vote on it today. I would like to ask that if the Commis
sion is not interested in this, please do not refer it back to us. 

Mr. Carter· Director Richley wanted me to extend his apologies that he had to be 
in Canton at noon and could not be here but he did ask Mr. Stegmeier and Mr. Bovard 
from the department to be here to answer questions. 

Mr. Shocknessy - Mr. Richley's letter probably sets forth his testimony before the 
committee. 

Mr. Carter - I think it does. We can incorporate this letter into the official 
records of the Commission. I agree with }rr. Carson that it is very difficult for 
the committee to spend more time without having the wishes of the Commission known. 
Mr. Stegmeier will read Director Richley's letter. 

"May 11, 1973 

Mr. Nolan H. Carson 
2100 Fountain Square Plaza 
Cincinnati, Ohio 45202 

Dear Mr. Carson: 

As I indicated to you in our telephone conversation on Friday, May 4, 1973, 
I greatly appreciate the invitation you extended to me to appear before the Finance 
and Taxation Committee of the Ohio Constitutional Revision Commission at your meet
ing scheduled for 9:30 a.m., }my 14. 

As you know the Ohio Department of Transportation was created last year by the 
Ohio General Assembly in recognition of the fact that we have reached a point at 
the state level as well as the national level where all modes of transportation on 
land, water, or in the air must be coordinated and developed to provide the public 
with a comprehensive transportation system. Highways have played the predominant 
role in meeting the public's needs and will continue to play the major role for 
the foreseeable future but the time has come for integrating highway planning with 
the planning for all other modes. Today no single mode can be developed or con
structed without recognizing and integrating its effects upon the plans for devel
opment of other modes.· i 

'11th this new broadened approach to total transportation plann~ng comes the 
need for a new and broadened approach to financing. At the Federal level this need 
for flexibility and coordinated planning by broadening the use of highway trust 
funds has already been recognized in existing Federal-aid legislation, and the 
pending Federal-aid highway Act of 1973 contains several proposals to further broaden 
the use of highway funds for related transportation problems. Attachment #1 to this 
letter indicates some of the existing and proposed Federal-aid programs which we in 
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• Ohio cannot presently participate in because Article XII Section 5(a) prevents us 
from using State highway-user revenues to match the available Federal moneys. Ohio 
has already lost many millions of Federal dollars for the existing programs and we 
will lose ,much more as the new Federal programs are instituted unless we quickly 
achieve greater flexibility in the use of highway and other transportation revenues. 

• AccordinglYt I am deeply concerned with the study your committee is now eq
gaged in with respect to the amendment of Section 5(a) of Article XII of the Ohio 
Constitution, and I have a proposal to suggest that I believe will meet the needs 
and be acceptable to the General Assembly and the General public. 

•� 
Although t we are presently in need of additional highway funds and many high�

way projects are being delayed or deferred for lack of funds t we believe that con�
ceptually and ideally a broader base of funding and expenditures should be estab�
lished than just highway funds for highway projects as now restricted by Section 5(a). 
Our proposal simply stated is to pool all existing and future revenues from all 
modes of transportation t including highways, into a Transportation General Fund from 
which all modes would be financed pursuant to appropriations by the General Assembly.

• The administration budget submission would recommend a balanced program for all modes 
subject to approval or revision of priorities as seen fit by the legislature in much 
the same manner as the general revenue funds are appropriated. It would, however, 
maintain the fundamental principle of restricting transportation user revenues for 
transportation purposes and insure the development of coordinated transportation 
systems in Ohio. 

• I am enclosing as Attachment #2 a draft of a proposed amendment to Section 5(a) 
of Article XII which we believe would accomplish the above outlined proposal. 

• 
I shall look forward to appearing before your committee next week to explain 

the above proposal in greater detail and to discuss how the completion of our total 
transportation study and action plan in the fall of 1974 would complement the ap
proval of such a Constitutional amendment. 

Very truly yours, 

• 
JPR:rds 

Attachments 

• cc: Governor Gilligan 
All Committee Members 
(Mrs.) ~nn M. Eriksson 

Attachment #1 

•� 
Existing Federal Funds 

a. Construction of Fringe 

J. Phillip RichleYt signed 
Director of Transportation 

Federal Highway Administered and Funded 
Programs - State Participation Restricted 

l Transportation Corridor Parking Facilities 
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b. Construction of Bus Pa.senger Loading Areas and Facilities including shelters 

c. Construction of Replacement Housing 

Proposed 1973 Federal-aid Highway Act (-502) 

a. Construction of Bicycle Paths, Pedestrian l~alkways and Equestrian Trails 

b. Construction of Parking Facilities in Central Business Districts 

c. *Purchase of Bus Passenger Equipment, Construction of Fixed Rail Facilities 

and Purchase of Passenger Equipment, including Rolling Stock for Fixed Rail 

* Senate Version--not as amended by House 

SUGGESTED ~mNDMENT TO ARTICLE XII SECTION 5(a) 

All moneys derived by the state pursuant to law enacted by the General Assembly 
from fees, excises, or license taxes relating directly to registration, operation 
or use of vehicles on public highways or of mass transit conveyances, air and water
craft and any other vehicles, conveyances, equipment, and facilities for any other 
mode of vehicular transportation or to fuels used for propelling them or to the 
parking thereof, shall be deposited with the treasurer of state in a transportation 
general fund and may be expended only for costs of administering such laws, statu
tory refunds and adjustments provided therein, the acquisition and improvement of 
real estate and interest therein and the construction, reconstruction, equipment, 
improvement and acquisition of capital facilities, in or directly serving areas in 
the state, for and related to publicly owned(and operated) facilities and systems 
for vehicular transportation purposes including public highways and bridges, mass 
transit facilities, facilities pertaining to transportation by air or water, parking, 
terminal, docking, storage and loading facilities, and other transportation facil
ities, and the payment of principal of and interest on, and costs and reserves 
related to, obligations issued therefor, the maintenance and repair of public high
ways and bridges and other statutory highway purposes, and expense of state enforce
ment of traffic laws,all as provided for by or pursuant to laws enacted by and ap
propriations made by the general assembly but subject to the provisions of the 
schedule hereto. 

SCHEDULE 

The adoption of this amendment shall not be deemed to impair, diminish, or 
restrict the rights or benefits of any holder or owner of any obligations of the 
state heretofore issued under the constitution or laws of the State of Ohio, or 
hereafter issued under Section 2i of Article VIII of this constitution or under 
statutory authority on a parity with outstanding obligations issued under the same 
statutory authority, nor any liability, covenent or pledge with respect thereto, 
including those for the levy, or charge, and collection of taxes, excises and fees, 
the deposit of moneys to and the maintenance of special funds, and the appropriation 
and application of money. rl 
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Senator Applegate - Hhat additional moneys would be going into this fund? 
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Mr. Stegmeier - He have done a preliminary estimate in cooperation with the Department 
of Taxation in an attempt to identify funds other than the existing highway user funds. 
Essentially they are the airlines gross receipts tax amounting to $2,000,000 to 
$2,500,000. There are some watercraft fees of approximately $19,000,000 also. 

Mr • Carson - Another one was the fines from the High''1ay Patrol. 

Mr. Stegmeier - I believe those fines presently go in under Sa. 

Mr . Skipton - Don't we have any mass transit taxes? Don't we tax railroads? 

Mr. Stegmeier - Those are locally administered. 

Mr. Fry - I remember seeing recently that one state took over the toll roads. Mr. 
Shocknessy, we all know that the Turnpike Commission is paying off its bonds at an 
accelerated rate. After they are paid off, could the revenues go into a fund like 
this? 

Mr. Shocknessy - The law provides that once the bonds are paid off, the Turnpike 
will be toll free so you would have to re-enact a statute. That would be the business 
of the General Assembly at that time. I do not consider that there would be any in
mrference with Turnpike revenues by this provision at this time. 

Senator Applegate - How about federal matching funds? ,rill we be talking about match
ing moneys for the highway user fund or will we be talking about matching moneys with 
all funds going into the Transportation Fund? 

Mr. Russo - This wouldn't bar us from being eligible for federal matching funds for 
specific things. We can still get matching funds, providing they provide money. 

Mr. Stegmeier - The point here now is that even though federal moneys are available 
for certain nonhighway user programs now and may even be for more under this proposed 
legislation pending in Hashington we in Ohio are presently constrained by Section Sa 
not to use gasoline tax moneys for other than strictly highway purposes. 

~~. Skipton - I challenge that statement. Director Richley's letter says that Ohio 
has already lost many millions of federal dollars and will lose much more as the new 
programs are instituted unless we quickly achieve greater flexibility in the use of 
highway and other transportation revenue. Do you really believe that the only funds 
the State of Ohio can use to match any federal program have to come from highway or 
transportation revenues? Could they not come from the sales tax, the income tax or 
any other revenue of the State of Ohio if the legislature decided to use it? The 
matching funds for the highway distribution have nothing to do with Ohio's laws on the 
allocation of funds. He could use any kind cf moneys. 

Mr. Stegmeier - I may have given a wrong inference. Highway moneys may not be used for 
these other federal aid programs. There is no constraint upon the legislature appro
priating general revenue funds. 

Mr. Shocknessy - Hhether or not the transportation so-called trust fund is invaded 
has nothing to do really with the allocation of moneys for matching. The only thing, 
as has been said, the limitation is on the use of moneys at this time for highways, 
to uses other than highways. llhether or not the fund which I call the gasoline rev
enue fund is invaded or not is immaterial.
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Mr. Russo - The interstate system is 90% or 90 plus % completed. Is that right? 

~k. Stegmeier - Mileage-wise it is about 90% completed. Cost wise it is closer to 
75% or 80%. The remaining mileage is more costly percentage wise than the part 

that has already been completed. The argument for opening up the funds at the state 
level is that we may be in a position to get greater matching federal dollars for 
other modes of transportation, once we're through with our highway interstate systeln, 
because we've got an availability of funding to go 3 for $1 or 4 for $1 in other di
rections of transportation. 

Mr. Fry - I was trying to reconcile the Director's letter of May 11 with the letter 
he sent us prior to our last meeting. He mentions in there that he feels it would 
be wrong to do anything at this time, until the statewide comprehensive transportation 
study has been completed. Has there been a completion of that study? 

Mr. Stegmeier - In reviewing the administration's position, we feel that in view of 
the fact that the transportation study will be available probably by the middle of 
next year and the fact that if this Commission were to recommend a constitutional 
amendment at this time and it were able to be passed in November that would not be so 
much in advance of the completion of the study and we would be in a position to go to 
the legislature with a proposed budget and have the constitutional thing behind us. 

Mr. Shocknessy - I never deny a man the right to change his mind. 

Mr. F'ry - He changed his mind but he can't change the arguments that he gave. 

Hr. Shocknessy - Hhat the Director said in the prior letter you can do under the 
letter today and somewhat more. Previously, he said wait for the study and then 
consider what to do. This week, he said we don't have to wait for the study in order 
to extend the use of the funds. 

Senator Applegate - 1\11 of us in the legislature agree on a man's right to change his 
mind. The arguments in the other letter were very compelling and straightforward and 
my great concern is what happens to the present highway funds. l~e're talking in terms 
of diverting this money, and perhaps there will be some coming in on a federal level 
that will fill some of the void but there's going to be a depletion of funds that will 
not be going into projects that are now on the books. 

~tt. Carter - Is it not true that this is up to the legislature, however? 

Senator Applegate - They just donlt have the answer. It's up to the legislature to 
find the money to fill the void. He could find the money l'1ithout even opening up the 
highway fund, but it's a worry to me, as one from a smaller county, about what is 
going to happen to all of our projects s'ince there is apparently not enough money in 
the highway fund at the present time to take care of the projects that are on the books. 
I have six or seven of them already that have been delayed, and it~s a struggle to 
try to keep them on the books, without getting them just thrown in the waste paper 
basket. 

~k. Carter - ~~. Richley commented on that this morning and he agrees that, for the 
short term, there are insufficient funds, but, of course, we're writing a Constitution 
that will last a long time in the future and that's the argument that he advanced for 
doing this now. 

1~2 

•� 

• 

• 

• 

•� 

•� 

.. 

•� 

•� 

•� 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

8.� 

Mrs. Orfirer - I am not concerned that these funds might be diverted to other than 
highway uses. I am concerned that more money, rather than less, would be constitu
tionally earmarked, ~~hich is against the principle that I spoke for at the last 
meeting. Money from other revenues might at the discretion of the General Assembly 
be added to highways. Unless I read the mood of this Commission wrong at the last 
meeting, my conception of what we were asking for was wording which would loosen 
the earmarking--that we hoped to be able to provide that money which is now earmarked 
solely for highways be used for other methods of transportation, not that money 
coming from other sources of transportation could now be used for highways. 

}~. Skipton - Mrs. Orfirer voiced the same question that I have, Under this suggested 
amendment, we are broadening the principle of earmarking the state revenues, because 
if mass transit is expanded, as some people propose, there's going to be revenue from 
it, and if it is on the scale that I heard described it would exceed the revenues 
from highway fees and lo1hat not. This isn:'t getting rid of the idea of earmarking-
it's expanding it by a tremendous range. I would also like to ask Mr. Stegmeier 
if he would interpret this amendment to authorize the state to build more toll roads? 

Mr. Shocknessy - There is no limitation on the kind of roads the state might build. 
The Turnpike Commission is still able to construct highways as provided by the law 
so I don't think this has any application. I think as of right now the toll road 
concept is no longer necessary to the construction of highways in Ohio because of the 
availability of funds otheno1ise. In 1949, there was no other way. But a f~1 years 
later I took the position that we no longer needed to proceed on the revenue bond 
financing method because moneys were available otheno1ise. 

Mr. Skipton - If we take revenues from all existing forms of transportation and 
should decide that we would spend it all on mass transit then we might very well find 
outselves in a position that the only ",ay to take care of high",ay construction is to 
make our new highways toll roads, because it seems to be easier to get money out of road 
users than it is to get money out of mass transit users. I am simply trying to look 
down the road at uhat potential and this is one of the rational possibilities that I 
would see in the future. 

~lr. Carter - This matter came up in the committee and although it was not finally 
resolved it seemed to be that there was no reason that in the future you could not 
set up another Ohio Turnpike Commission. 

~~. Fry - ~~. Chairman, I think that what Mr. Carson wants to know is whether the Com
mission is interested in having the committee pursue this. 

Mr. Langdon Bell, representing the Ohio Hotor Bus l.ssociation and the Ohio State 
Taxicabs Owners Association spoke next: The Ohio Motor Bus Association is comprised 
of privately owned bus owners and the Taxicabs Association of approximately 156 cab 
companies. Both of these industries provide mass transit service. They provide pub
lic transportation. in every community in the State of Ohio and from and to many com
munities that have no other form of public transportation to meet the community's 
requirements. I view with some great alarm the proposal that is before this Commis
sion today, because in its simplest terms \-Ie are talking about a "trust," demanded 
by the citizens of Ohio in 1947 when the current provision was adopted. I respectfully 
submit that that provision is as valid today or more valid today than it was in 1947 
when adopted. I am most concerned with this recommendation because it's the first 
step and a large step in substantially increasing the cost to every motorist in the 
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State of Ohio of driving his automobile. In the last session of the General Assembly 
there was a proposal for a 2¢ increase in the gasoline tax to meet the existing 
needs. That need is as real today as it was when it was offered. If we take already 
insufficient funds and open that fund for further and additional purposes, we're 
not tallcing about a 2¢ increase, but perhaps 4¢ and perhaps 6¢. Every citizen in 
this state uho owns an automobile niH have to pay. 

Be're talking about transportation needs. Is there a balanced transportation 
plan? In deference to Jim and Director Richley, for whom I have the greatest respect 
I challenge the statement made on Hay 11 by Director Richley that we have reached 
a point at the state level as well as at the national level where all modes of trans
portation on land, water and in the air must be coordinated to provide the public 
uith a comprehensive transportation system. The watercraft and airplane moneys that 
Hr. Stegmeier is talking about ''1i11 be a drop in the bucket of what is going to be 
required of this fund. He're talking about substantial increases which will be 
needed in highway funds. Who is going to have to pay it? The carriers that I rep
resent are going to have to pay it. They are not exempt. These are companies which 
provide public mass transportation, suburban service as well as inter-city service. 
These companies are operating on a marginal basis. Any further increase in the cost 
of these companies is going to result in a substantial curtailment or perhaps a dis
continuance of public bus transportation, into or out of Athens or other communities 
uhich are presently receiving this service. If this is the end result and I suggest 
that it most certainly is for very valid reasons, who is going to provide that service? 
Government will have to step in just as government stepped in with railroad passenger 
service--albeit another need to be taken from the highway moneys here. The inne~; 

city cab industry also provides mass transit. They meet more individual needs than 
the public transit buses. Yet they are required by law to pay all the taxes even 
though providing mass transit to the elderly, the handicapped, the individual who 
is so infirm that he can't walk two blocks to a bus stop. In spite of the fondest 
hope of any transit authority or governmentally provided transit system; they cannot 
provide that sort of a transportation service. The taxicab companies prOVide this 
kind of service. Yet they are experiencing increases in the cost of their fuels 
today. One of the largest gasoline consumers in Columbus was recently told that he 
would not have his gasoline supply contract renewed. He's going day to day on gaso
line. If the law of supply and demand in the market place of fuel is going to in
crease the cost of gas, it's increasing it to every single motorist. Tax increases 
mean 4 or 6C on top of increased cost of the fuel itself. This is not a balanced or 
coordinated transportation plan. 

He're talking about a trust, in essence, and I think that we ought to respond to 
the public's demand for a trust in this respect. There are other moneys available. 
There's the General Revenue Fund thatls available if there are needs to be met in 
other areas including mass transit. The public will rebel. Every motorist will rebel 
and in addition it will have a tremendous effect on those private companies that 
would be completely excluded in the language submitted by ~~. Stegmeier. A bus com
pany providing mass transit service in no way different from that provided by a transit 
authority (a service that is needed) would not receive any consideration under this 
proposal yet if it were governmentally m'1ned and operated it uould. There is no 
difference in the service provided. It's not coordinated; it's not balanced; it's 
inequitable and unfair. 
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l·~. Car ter - Thank you, l1r. Be H. I mere1y ''1ant to comment that some of your comments 
are more properly meant for the legislature rather than to this body which is con
cerned with the Constitution which is quite a different thing. l·le need some direction 
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to the committee to carry this matter further. 

Mrs. Orfirer - I would like to make a motion which I thought t perhaps mistakenly, 
was the thought of this Commission at the last meeting t which is expanding the use 
of presently earmarked funds to all or broader forms of transportation. 

Mr. Carter - As I understand the motion, }trs. Drfirer is objecting to the increases 
in sources of revenues to be earmarked, and basically to say let's take those already 
earmarked funds and broaden their potential use for other fields. 

Mr. Carson - In response to the Vice Chairman's comment, the staff has prepared 
language to do that. 

}~s. Eriksson - These are four suggested language changes. The first would broaden 
the \'lord "highuay" to "transportation. II It would retain all of the language of the 
section uhich means that the funds earmarked would not change in any respect. The 
word "statutory" \~hich is already in the section would require one to look to the 
statute to see exactly what transportation is provided for in the statute of the 
Department of Transportation which led me to think that in order to incorporate com
pletely the purposes of the present Department of Transportation within this language 
we might even use the language of the statute, and that is what (B), (C) and (D) do. 
The expression "transportation facility" is defined in the statute. (B) and (C) are 
the same. It is simply a question of \'lhether you vlould "lant to say "transportation 
facilities" or "transportation facility purpose.: 1 Alternate (D) would specify that 
funds could be used for whatever purposes the Department of Transportation has been 
created for. I have the statutory language if you are interested in looking at it. 

Mr. Carson - It seems to me that if ttrs. Orfirer is interested in this proposal the 
language would accomplish that. 

Mr. Shocknessy - This is the proposal we "lere talking about at the last meeting and 
at that time I would have taken that proposal right out of hand. The legislature 
already has control of all other funds besides highBay funds so I doubt that it's 
necessary to cloud up a constitutional provision with references to other types of 
funds. I have been pilloried a little bit since the last meeting, so I nominate 
myself for the opposition vie\.,. I think Hr. Carson has already mentioned he should 
ask this Commission whether it wants his committee to re-examine the alternatives. 
Now ~trs. Orfirer has offered a second alternative, so we now have two alternatives 
before us. I would be perfectly willing to make a motion that the three proposals, 
the Richley letter, the latest recommendation and the committee proposal be referred 
back to the committee. 

}~. Carter - ~~s. Orfirer Bould like to change her motion. 

Brs. Orfirer - I move that this proposal that \'1as just passed out to us which changes 
the wording to "transportation purposes' be adopted. I think that what Hr. Carson 
was asking \.,as whether ,.,e \'lanted to recommend that the committee revie,., Nr. Richley' s 
proposal and I personally do not wish to recommend that. I oppose }~. Richley's 
proposal. He also t I believe, has already given his opinion about the original pro
posal which the committee made to the Commission so I don't think that this is up to 
~~. Carson - whether he wishes to review that again. l~ motion is that this proposal 
be adopted. 

The motion died for lack of a second. 

195 



•� 
11. 

1~. Russo moved that the amendment suggested to Article XII, Section Sa as 
presented to the Commission this morning be recommended to the committee for con
sideration. There was no second. 

After discussion, ftt. Russo moved that the committee use the Richley proposal 
as a basis for recommendation to this Commission. }~. Shocknessy seconded the motion. 

A show of hands resulted in defeat of the motion. 

~tt. Carter - I think we'll handle the problem this way. We have a problem here of 
trying to come to some sort of consensus, obviously a very difficult and controver
sial question. There are four alternatives that the Commission has been looking at. 
One is leaving it the way it is. Two is the committee recommendation, of an extra
ordinary majority. Three is broadening the earmarked funds for transportation 
with one variation or another and the fourth one is to repeal it in its entirety. 
He need to establish a principle as to \oJhich 2/3 will support. 

r~. Taft - There are only 12 of UR here. Any proposal to get out of the Commission 
requires a 2/3 vote, for official recommendation to the legislature. The committee 
has been through this so many times and I think they know where they stand and ap
propriately we should give them direction. I wonder if any direction that comes 
out of today's meeting is really going to have much validity, given the number of 
people here. I think we should at least agree on what the four alternatives are 
and then do what we would do if everybody were here which is to poll the entire 
Commission and see if there's anything that has anywhere near a 2/3 consensus. 
Unless there is 2/3 which favors some alternative I think we're asking Nolan to 
spin his wheels. 

}tt. Carter - Fould you propose doing that by questionnaire? 

Nr. Taft - Yes. 

}tt. Carter - 1I0uld you favor the idea of haVing a preferred and acceptable alterna
tive? 

Mr. Taft - It's a straw vote. This is the first time a real problem has come up 
but the quickest way to get ourselves out of it is to poll the entire Commission 
by mail unofficially. It would not be a final vote. Then the committee could do 
the drafting. 

It was so agreed. 

The Commission was adjourned until 1:30. 

f.fternoon 

1~. Carter opened the afternoon session with a discussion about the results of 
the May ballot on the constitutional questions. He noted that, although there was 
absolutely no opposition to repealing the Supreme Court Commission section, it 
failed because the voters did not understand the substance of the proposal. 

~~. Carter - How can we give the voters some information that is meaningful to them 
so that they will understand what they are voting on? In the case of initiative 
petition for constitutional amendments, the Secretary of State is required to have 
the pros and cons distributed to each voter in the State of Ohio, Article II, Section 
19. Perhaps a similar procedure should be sponsored for constitutional amendments 
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•� by the legislative proposal. 

There are certainly dangers in considering something like that. The arguments 
pro and con have to be fairly presented in a balanced manner, and you have to be 
careful that you don't get involved in a very costly procedure. In the interests 
of informing the voters it would be well for this Commission to take a look at what 

•� constitutional changes, if any, are advisable to give the voter a better chance to 
know what he 1s voting on, and toward that end I would like to appoint a special 
committee to take a look at this question and report back to the Commission with 
its recommendations. Bill Taft has agreed to head up this committee and I would 
like to appoint on that committee myself and }trs. Orfirer, and I would like to in
vite any other member of the Commission who wishes to, to serve on this committee. 

•� Please let Ann know of your interest. 1J~ will probably be meeting very shortly and 
reporting back quickly. 

Senator Ocasek - I'd like to see the Secretary of State invited to one of our meet
ings, and some thought given to the wording on the ballot as well. 

•� Mr. Norris - I would assume that the committee ,~ill investigate legislative as well 
as constitutional questions. Perhaps the legislature can make some provision with
out a constitutional amendment. 

Hr. Skipton - He should again consider a "gateway" amendment. 

• iks. Orfirer presented the report of the Local Government Committee. This is 
an opportunity for a detailed discussion prior to hearing from the public on these 
matters of the Local Government report. At the next meeting we will hold a public 
hearing. I would like to begin uith Article X, Section 5, headed County Local Self 
Government. 

• This is a proposed n~~ section providing for a basic grant of powers to all 
counties. It directly confers additional powers upon counties. The language is 
adapted from that which gives so-called home rule to municipalities. It differs 
in that it provides that a tax levy by any county must be authorized by the General 

• 
i.ssembly. The nev, section ",ould grant to counties freedom to act in any matter of 
self government which is not at variance with the general laws and not in conflict 
with the� powers which have been granted by the Constitution to municipalities. 

• 

Presently the General nssembly can provide counties with very specific powers but not 
with the freedom to select the areas in which they will act or the manner in which 
they will act. ~funicipalities and townships can establish fire departments, for 
example. They can determine the numbers, equipment, etc. Presently counties do not 
have the power to do this. They would be powerless to establish such departments 
if they should feel a need to do so. They would have to go to the General nssembly 
and try to have a law passed specifically permitting them to do this. Under the new 
section they would have this power directly from the Constitution. As a side note 
here, via the proposed classification amendment, this kind of specific power to 
create fire departments, for example, might be granted to the rural counties but not 

• to others. If this section were adopted, the legislature could, if it wished, in
crease the pot-1ers of counties by making what many conssider a much needed review of 
the statutes and repealing those that are unneeded or undesired. The counties would 
then have the power to act in those areas that are no longer covered by statutes. 
You recall that we mentioned last time that during the l09th General Assembly there 
was a bill ,H. B. 435, "lhich '-1ould have conferred upon all counties similar powers of 
local self government to those proposed here. At this session, S. B. 220, which is•� 197 
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slightly different but does much the same thing, has been introduced. The constitu
tionality of such a bill is under some doubt. There is in the Constitution no direct 
grant of the power of local self government to counties as there is to municipalities. 
The question might have to be decided by the Ohio Supreme Court before any county 
could safely act under such a statute as those we have just discussed, and it may 
be that the legislature will be reluctant to act under conditions such as this. 
This is one of the reasons that they hav~ established our Commission, to look into 
and resolve such questions. The committee is convinced by its study of local govern
ment and the limitations that are placed upon counties that conferral of this type 
of limited home rule pmler on counties is not only desirable but it is necessary to 
meet the complex problems which we are being faced with. It will give counties which 
need to act the power to act. It will not force burdens on counties which don't 
need them. It will help counties to meet present day problems without diminishing 
municipal power. For these reasons the committee submits this to you with the feel
ing that it is so highly important that it should be in the Constitution where it 
will be self-executing and not be questionable as to the validity of legislative 
action. 

r~. Carson - Section 3 of Article XVIII is probably one of the most litigated sections, 
I would guess, in the Constitution. I would guess that the guidelines are pretty well 
established. Hhy have you changed the language? In other words, why didn't your 
committee follow the language of Section 3 more closely. 

~~. Kramer - The attempt was really to follow the language of Article XVIII, Section 
3 as closely as possible, to make use of the language to the extent that it has been 
clarified by decisions over the 60 years it has been in effect, but trying to avoid 
some of the liabilities of that language. The term ':local self government" is used 
in both sections and describes the fact that the power conferred is only that of 
local self government within the geographic limits of the political subdivision. One 
of the great problems with Article XVIII, Section 3 has been the dichotomy that is 
set up between powers of local self government and local police, sanitary and other 
similar regulations, because, in the case of the former, the charter municipalities, 
at least, have plenary authority to act in any manner that isn't unconstitutional. 
As to the latter they can act only to the extent tllat their regulations are not in 
conflict with general law. Trying to establish the dividing line between these two 
has occupied a great deal of time and attention of the courts and those who have to 
deal with municipalities, in the exercise of their powers. In proposed Section 5 
the committee has attempted to make it clear from the language that in establishing 
this kind of power for counties the powers of local self government include the local 
police, sanitary and other similar regulations. So that there is no distinction 
made, and that both the exercise of this kind of power by the county and the limita
tions apply equally to all enactments of the county acting as a general unit of local 
government. It l10uld no longer be necessary to dealing with a particular power to, 
determine whether it is a power of local self eovernment or police power. They are 
both treated the same way, in dealing with the county. 

The other distinction in the language is the use of the term "variance" to 
describe the manner in which can be determined when a county is acting whether it 
has exceeded the power that is being granted ~n the section, and that variance lan
guage is borrowed from the Supreme Court's opinion in the case of Leavers v. City 
of Canton, where the court made a conscious attempt to set out in a series of propo
sitions the distinction be~~een the powers of charter municipalities and noncharter 
municipalities, and used the term "variance" to describe the situation where the ex
ercise of the power by a municipality differs from the power as prescribed in the 
statutes. A charter municipality may act in a manner which is at a variance with 
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the statutes whe~ you're talking about the power of local self government. In the 
case of local police, sanitary or other similar regulation, on the other hand, the 
charter municipality may not act in any way that conflicts with the general law, 
and that conflict language is very, very difficult. He I re still trying to resolve, 
on a case by case basis, what a conflict is. The court has decided that a noncharter 
municipality in exercising its powers of local self government may act in any way 
that is not at variance with the general law. which means that there is a statute 
on the matter and a noncharter municipality must in effect follow the statute. If 
there is no statute on the matter then the noncharter municipality is free to act in 
any way that isn't unconstitutional, as long as it is a matter of local self govern
ment. It operates under the same restrictions as a charter municipality with respect 
to the police powers, in that it may not act in a manner which is at variance with 
the general law. The committee has attempted to borrow from the language of Article 
XVIII, Section 3 and from the language used by the Supreme Court, to confer on the 
counties within their own limits and with respect to those powers which can be de
scribed as powers of local self government of counties, the same kind of power that 
the noncharter municipalities would have acting in the area of the municipality. 

Mr. Montgomery· Hould you explain the difference between "lawll and IIgeneral law'? 

Mr. Kramer - Laws may be special or general and special law is one which acts upon 
a particular subject or area in a different way from others which may in other re
spects be similarly situated. General law is one that applies uniformly to a general 
class. There is some customary usage in the Constitution of course--the term "gen
eral law" has been used in many places in the Constitution up until now to provide 
clearly as in Article XVIII, Section 3 that you are dealing with general laws of 
uniform application. In Section 5 we have borrowed that language. 

Mr. Montgomery - Are we injecting confusion when we use the term "general law" as 
distinguished from "provided by law?" 

Mr. Kramer - I don't think so. I think it is continuing a well established practice 
in our Constitution. In constitutional and statutory interpretation whenever a 
change is made from existing language there is an implication that the authority 
making the change is not doing a vain act and that some change is intended. so that 
the Constitution says general law and if the word "general" is eliminated, the rule 
of statutory construction is that some change is intended. If you don't intend to 
change a meaning by explanation) legislative history or some other reason you have 
to negate the implication that a change is intended. 

Mr. Carson - Section 3 of Article XVIII says llmunicipalities shall have the authority 
to exercise." In your draft you say "counties may except as limited by general law 
adopt." Hhy didn't you put in the authority to exercise? 

Kramer - If you look at the second line of Article XVIII, Section 3 you will see the 
borrowing came from the second part of the sentence--to adopt and enforce within 
their limits. 

Mr. Carson - But "shall have authority' was the verb. 

Mrs. Eriksson - If there was any conscious change there it was probably on my part 
because one of the rules of drafting is that the words II shall have authority to" is 
deemed to be the same as "may." 
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Mr. Montgomery - Uhere Section 3 ,?f Article XVIII says tladopt regulations as are not 
in conflict t::':-.l. general la''1'' does this mean that we Cfan make regulations which are 
in conflict with special laws? 

Mr. Kramer - The General Assembly does not legislate by special law as to municipal
ities dealing with their powers so the question does not arise. There would be no 
special laws in this field. 

Mr. Carter noted that Mr. Shocknessy had raised this question at the last Commission 
meeting. 

Mrs. Orfirer - The wording can, of course, be changed. We should keep in mind, 
however, that if we are going to specifically delete something that we can expect 
that people will think we're making a substantive change. Obviously there are other 
cases where we are cleaning up the verbiage and we're certainly willing to accept 
any recommendation you make. 

Mr. Shocknessy - I hope we are not going to require interpretation of the provisions 
which for all practical purposes have already been interpreted in existing provisions. 

Mr. Kramer - That's what the committee has attempted to do. So far there has been 
no attempt to change the language lof Article XVIII, Section 3, and the intention is 
to incorporate here that language and the language used by the Supreme Court in in
terpreting that section. 

~~. Shocknessy - t1hat we're trying to do really is to give the counties correlative 
authority with the power the municipalities already have. 

Mr. Kramer - Noncharter municipalities, acting within their own territory and within 
their powers of local self government, and to the extent that the county power does 
not conflict with municipalities in the exercise of their powers. 

Mr. Shocknessy - The point about the difference betueen :, law" and "general lawtl d:s 
a good one. He have opportunity to clean up ambiguities in the Constitution. Hhy 
refer to both in the Constitution? 

~k. Kramer - I suppose it would be very desirable, if it were possible, to amend 
the Constitution in such a way to say that to whenever law is used it shall mean 
general law. 

Mrs. Sowle - Is anything meant in your Section 5 proposal which uses the term 
"measures" where Section 3 uses the term "powers.Jl? And later on when you're talking 
about conflict '<lith municipal corporations you use the term "municipal Power. 11 You 
have changed powers to measures once and then you use powers. Did you mean to use 
those terms interchangeably? or with some different meaning? 

Hr. Kramer - The intention is to use the term"measures" as a generic term to describe 
all legislative or quasi-legislative acts, however the county will act and exercise 
its powers of local self government through the adoption of these measures. The 
reason for the use of the term "powers" with respect to municipalities is that you 
can't very well say it's only in conflict with any ordinance of the municipality 
because what you're really talking about is a conflict of powers, because the muni
cipality may be acting directly under the Constitution. They are not exactly para
llel concepts. The county exercises its powers through measures and it may not 
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• interfere with the exercise of the municipality of its powers. however the munici· 
pality exercises ~hem. 

• 
Senator Ocase~ - I think this is confusing. Cities with charter home rule would 
be supreme in their power over the county. Are we creating more ambiguities to 
clean up? This may not be relevant but think of the $5.00 extra license fee. If 
the counties donlt do it. then the municipalities will. I think you have to spell 
out whose on top. Just a blanket statement that the counties would have all powers 
not denied them by the Constitution and they could do anything they wanted to unless 
it was expressly prohibited. except that the cities would be supreme in their home 
rule charter provisions, seems to me to create a real grey area. 

•� Brs. Orfirer - He say that counties may exercise all measures of local self govern· 
ment as are not at variance with the general laws or in conflict with any municipal 
corporation exercising its powers. So we have spelled out that the municipal cor
poration prevails in cases of conflict. 

Senator Ocasek - I can still see one city in a county doing something and one not

•� doing tt. the county moving in to do it. and I can see all sorts of problems. 

Mr. Kramer - When you write a constitutional provlslon of this kind which is going 
to make a rather drastic change in at least the potential powers of counties. there 
are many specific things that are going to have to be worked out on it, on a case 
by case basis. The alternative. however, to providing power in general terms is to

• attempt to prOVide for many specific powers of counties and municipalities which 
takes many more words, is more difficult to understand and generally leaves many 
ambiguities also. He have a very good idea from the cases decided up til now of 
what most of the terms that are being used here mean. There ,~ill be some difficult 
areas of drawing the lines once you venture into this area of giving counties more 
powers and particularly giving direct grants of p017ers in the Constitution. I

• really donlt know any way to avoid leaving some grey areas. If it were possible 
to write a constitutional provision which would leave no questions we wouldn't have 
constitutional litigation t but some of it is unavoidable. 

• 
~~. Shocknessy - That situation which Senator Ocasek spoke of--two charter municipal
ities in the same county could be accommodated by language--

Mr. Kramer - Under the language each municipality has the power to act and it makes 
no difference ~ it chooses to exercise its powers. 

~~s. Orfirer - The county could act in the municipality which did not. 

4t� Senator Ocasek - Supposing the city decided to have lotteries and the county is en
titled to do it if the cities don't. Say one did and one didn't so the county de
cided to do it. But the Constitution says the municipality has supreme power over 
the county, so can it come here later and enact a lottery? 

Mr. Kramer - I don't think so. You have jurisdictions within jurisdictions here and 
•� itls really not much different from a situation in which counties have ·authority to 

establish sewer and water districts. !.nd they can enter municipalities or parts of 
them within these districts and construct facilities and operate them to the extent 
that they are permitted to do so by the municipality then. ltls a very common oc
currence under the statutes. The municipalities would remain supreme within their 

• own areas of local self government within their jurisdictions. In the example that 
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you eave of the lottery, for instance. assuming that a county has the authority to • 
establish a lottery and the municipality also had the authority the municipality 
could, under this language, set up its ~~n, exercise its power and the county could 
operate the lottery in every area in which it was not precluded. 

Senator Ocasek - If a city didn't exer~ise that power then the county could come 
along and do it. lJhat I'm wondering is if it isn't slightly at variance can the • 
city undo what the courtty has don~, or modify it? 

Mr. Kramer - There is no time limit. It's not a matter of the municipality changing 
what the county has done. The county measure will stand. The territorial extent of 
it may change, however, as cities act. Let's look at it from a different standpoint. 
The county now is the agent of the General Assembly. ~fuen the General Assembly pro- • 
vides a power for the county--take the motor vehicle 
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• l1cel18e tax as an example. \Ihen the legislature authorizes the county to act in that 
area the county acts throughout its territory, including all of the municipal corpora
tions. There was a special provision in that saying that if the county acted the 
municipality couldn't, but this was because of the taxing power that was involved. The 

• 
G.A. was able to authorize the county to levy the tax countywide. In other powers, the 
county does not act countywide; it acts only in the unincorporated territory, because 

• 

the municipal corporation exercised their powers of local self government. This provi... 
sion is intended to operate in those areas of local self gover1'llllent of the county, tree
ing the county fran the necessity of reliance for each power on the G.A. A countywide 
building code might be an example. The county, under this proposal, could adopt a county
wide buildiJ'lg code, and it would apply to all of the unincorporated territory of the 
county and in all municipalities Which were not exercising their power to regulate 
building within the municipality. Any municipality 1'1hich did not previously exercise 
this power which wished to have its own building code could adopt one, and the county 
building code would no longer be applicable tdthin the territory of that municipality, 
The G.A oould right now ~i ve the county that same power. This is just a grant of 
power to the munLcipalities BO that they could exercise that power without going to the

•� G.A. 

Sen. OCasek - Could a city veto or could their cooneil vote that they are supreme and 
they do not want to be included in such a code? 

Mr. Kr8lller - The language speaks in tems of a conflict in the exercise of powers so 
•� that, in the example that I gave of the buildi~ code, my interpretation of language 

Would be that the code would apply unless the municipality itself exercised this power. 
It could not veto the county code because the municipality itself could not say we don't 
want the county power exercised. on the other hand, they could say we hereby exercise 
the power ourselves. 

•� Mrs. Orfirer - In alV' way they wish. 

Sen. Ocasek - They could have a bldg. code which might be much less severe, or have 
lower standards 0 

Mrs. Orfirer - They don't have the veto power in the sense that they can stop the 
•� county fran acting in other areas. They can stop the county from acting in the munici

pallty by exercising their own p<Mer. 

Mr. Shocknessy - If they city doesn't act and isn't intending to act then the county 
oan en!oree what the city didn't want. 

• Mr. Carter - Could the city pass a law sayi~ that they don't want to follow the county1 
That they do not want the county code enforced in the city limits? Is that an exercise 
of the oity' s power? 

• 
Mrs. Qrfirer - They can nullify the county measure by the exercise of their am powers 
to either say ''Ie dan' t want it or we want it differently. 

Mr. Kramer - Going back to the language of Article XVIII, Section 3, the power of 
municipalities to adopt and enforce such local police, sanitary and other similar regula
tions as are not in conflict ltdth general law, there are a number of statutes on the 
books which are attempts many years ago by the G..A. to limit the powers of municipalities 
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in this area. There was litigation in the ~preme Court dealing with the subject of the 
regulation of door to door peddlers could not do certain things. They could not prohibit 
certain acts. A particular mUnicipality, the Village of Hest Jefferson, enacted an. 
ordinance providing for the re~ulation of door to door peddlers which was ditterent from 
the state statute. It did some or the things which the G..A. in the statute said munici
palities may not do. The Supreme Court said, in interpretilf; this 1aJ)guage, it's on1T 
in the case where the G.A. has i tselt legislated on the subject and made specific pro-. 
visions that the ordinance or the municipal corporation that is in conf'lict W1th that 
exercise of the palTer is invalid, S) that the G.A. merely by saying to the municipality 
you may not do this is not able to prevent the municipalit7 from acting. It's only 
by the G.A. entering the field itself and legislati~ on the subject that a JIIWlic;ipal1ty 
may be prohibited frQll acting in a manner that conflicts With the statute. The same 
thing here. We're talking about the exercise of municipal powers, so that the county 
acts, the measure enacted by the county will be effective in all of the territory of the 
county except to the extent that it conflicts with the exercise of a municipal power. 
If a municipality chooses itself to legislate on the subject, then its legislation 
preVails within its territory. This is what the provision says now. 

Sen. Ocasek - If .the mWlicipality doesn1t want lIThat the county is doing then can it tell 
the county to stq out? 

Mrs. Orfirer .. No. If the county cQlles in With a whole buildi~ code that the munici
pality does not want the municipality can write its own building code, it can make it as 
broad as it wants, it can do as little as one sentence werth, and that will be in confl1,ct 
with the county and the municipality will prevail. The municipalities all have pawers 
of local self govermnent. The question is whether they are using them or not, and if " 
they are not using them then the county has the right to. But mUnicipalities have the 
right to use them in any way they want whether it disagrees with whether the county wants 
to use them or not. "Exercise" is the key word. 

Mrs. Sowle - Can the municipality exercise its pot-fer within the meaning of this language 
by passing an ordinance saying we don't want a building code? Could the municipality 
pass an ordinance saying we don't "rant aD7 lottery, not just "our lottery is goi~ to 
be milder than the county one"? 

Mrs. Orfirer - Yes, as long as they pass an ordinance. You can legislate by saying "nolt 

but it has to be legislation. 

Mr. Carson - I aBSlIne the legislature could give townships Whatever power they wished 
them to have exclusive of the county's power. 

Mr. Kramer - If you look at the language again you'll see that there are really two 
limitations that the G.A. can impose on the exercise of power by counties. There's the 
overall limitation, except as limited by general law, so that the G.A. can exempt broacl 
areas of pawers fran this kind of power for counties. The specific limitation for taxa
tion, incurrence of debt, enactment of police regulations and any sort of criminal law 
can be exempted the powers of the counties. The other limitation is thi!9 one that the 
exercise of power may not be at variance with the general 1&",18 so that for the most part 
jshe initial impact of this section would not be very great. The G.A. has enacted l118I17 
statutes dealing 1·11 th the exercise of county powers and township powers, and, to the 
extent that the county attEmpts to exercise this power generall7J it will be at variance 
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with the statutes, ;;;0 th~ exercise would be invalido The process of enabling counties 
to exercise more powers would be one of removing existing restrictions--the counties 
are not in the same situation as the charter mUnicipalities are. 

Mr. Carter - This does give the counties the opportunity to fill such voids as are now' 
existing. 

Mr. Kramer - Or to give the G.A. the pCMer to create more voids, or to eliminate same 
of the restrictions on counties that exist now in very detailed legislation. 

Mrs. Orfirer - Sane specific examples have occurred recently'. In Cuyahoga County they 
are building a new justice center. They wanted to hire a coordinator. There is no 
specific state statute that says they can hire a coordinator. Therefore the Ccunty 
Camrl.ssioners could not do this. They had to come to the G.A. to get a lalol passed 
which would specifically allCM not only Cuyahoga County but every county in the state 
to hire a justice coordinator. This is a tremendous waste of legislative time. In an
other county, they wanted to build a parking garage under a county buildi~, and the 
same thing happened. 

Mr. Skipton - HighWays, sewer, water--hG7 would it affect a county for example in pro
Viding these much more extensive and expensive services? This is the only reason for 
doing this. I certainly wouldn't amend the Constitution to make it possible tor a 
county to hire coordinators. And I canlt imaLine a situation where a county will build 
a transit line that starts at a city boundary. 

Mrs. Orfirer - The only way to make the county supreme over the cities is through a 
charter. I think you cannot expect to be able to provide counties with all of these 
pCMers over municipalities without taking it to the people in some fashion. We attempt 
in later proposals to make ita little bit easier to get a charter, so that 'tole can help 
to solve those problems. But we're not attempting that here because we think it would 
be bad government, am very unrealistic to think that you could if you wanted to take 
municipal powers away without a vote of the people. 

1rJe will take up classification next. It's section 1 and it's on page 1. It 
would permit the G.A. to create systems of classification for counties. It could classi
fy counties in one or more ways. There would be no constitutional limit on the number 
of classifications. For example, counties could be claSSified for purposes ot structure. 
They could also be classified for purposes of water and sewage collection or for planning 
and zoning. The classification must be for a specific purpose, one of those we just 
mentioned or any other. The G.A. may use population or it may use sane other criteria 
for making divisions or classes Within tbat classificati on structure. Classes within 
the classification would be based an criteria which the G.A. could use must be related 
to the purpose of the classificati on. Every county would be in Bome class within each 
classification. Which class it would fall into would be detennined by how that particu
lar county matches the criteria for each class. 

As an example" the G.A~ might detennine that not all counties need pCl'Ters or the 
same powers to establish and operate s~rstems of mass transportation, and that the differ
ing needs of counties in this respect are related to the density of population and to 
the degree of urbanization within the various counties. The law establishing the clas
sification for purposes of mass transit, would, therefore, specify that the classifica
tion is fnr the purpose of definirg the powers of counties relative to mass transporta
tion and would establish the criteria or characteristics by which each county is assigned 
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to one a:r the clAsses thus established. The factors used for maldIlt:; this determinatioo 
might include such things as population density and number of automobile re~;istrations. 

Once the classification is established, the G.A. would continue to be required to 
proVide by ~eneral law for the powers of counties relating to mass transportation, but 
such general laws could relate to only one class or different classes. In other words, 
once you have established classification, general law or law would apply to that class, 
not to every county. That is the purpose of classification. 

There are limitations on the G.A. in setting up classifications, in order to ava1d 
special legislation. There may not be more than four classes CJl.' divisions within one 
classification for, for example, mass transportation. Every one of the 88 counties must 
fall into one of the classes in this system. Each class or division must contain at least 
two counties. Now these numbers, while they were originally chosen thoughtfully, are of 
neceesity arbitrary and we certainly would have no objection to any modification of these 
numbers. The addition of this section of itself adds nothi~ to the powers of oounties. 
lrIhat it would do is allow the G.A. to provide for different structures of govt. or far . 
different powers to different sets of co!tnties, different classes of counties. 

The effects of this amendment will differ depending on l-Thether section 5, which 
we just discussed~ is passed or not. For the moment let I s assume that we are dealing 
with the Constitution as it now stands. Counties were granted certain powers origin
ally as anns of the state. Such powers as the facilities for state courts, collection 
and distribution of certain taxes, investigation and prosecution of crime, provision for 
local roadways. Over the course of years the role of counties has changed because of in
creased population and urbanization. There has been an increased demand for local 
services in the unincorporated areas of the state. As a result, counties can now pro
vide such things as water and sewage construction, solid waste disposal, plaan:1ng and 
zoning. HCMever, county commissioners have no legislative pOtlers. They may do on1.y 
what the legislature has specifically authorized them to do. We discussed the special 
legislation that we referred to get the county coordinator authorized. UDier the Cons
titution, all legislation providing for the govt. of counties must be by general law 
and of unifonn application throughout the state. So while some thi~s may be wanted in 
urban counties and not in rural ones or vice versa they must constitutionally exist for 
all and therefore they may be voted against in the legislature by those counties whioh 
fear that an unnecessary burden might be placed on them. Classification lo1ould obviate 
this. Classification could affect the paiers of charter counties. For example, the 
criteria for certain classes could be l-Thether cr not the county has a charter. Such 
a classification has been upheld with regard to municipalities in connection with the 
statutory provision for a limit on the amount of debt uhich a municipality could incur 
without a vote of the people. If section 5, which we just discussed, passes, it woald 
expand the powers of all counties, how would this be affected by classification? The 
key words are the six in the opening phrase, "except as limited by general law. 1t lJith 
classification the general law can apply to sane classes and not to others; in ather 
t.10rds the G.A. can broaden or restrict the pOt-lers granted under section 5 by passing or 
repealing statutes. l'lth classLfication, they could do this selectively. This amend
ment creating classification can be used for determining structures of govt. for counties 
as weU as for determining pot1ers. There is not now aI\V constitutional delineation of 
county structure nor are we providing any. 
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Mr. Carter - The last time we considered this ''le had a problem with this word "class" 
being used in two connotations. 
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I th1.nk 11; ~d.Cj bat,ter to eliminate the word l·cl.ass.es", and 5ubstitute the word 
"divisions" and Baoh division shall--or "categories", some other word than "class8s." 

Mrs. Orf1rer - Fe have attempted to reword the section. "The G.A. shall provide by 
general laW' for the organization and govt. of counties and for such purpose may classify 
the counties of the state. 1~ach claasification shaU be for a purpose as specified in 
the law establiahing the same, and shall be on the basis of POPulation or any other 
reasonable basis related to the purpose of the classification. No classification 
shall include more than four classes and each class shall contain more th_ one county.lt 

After discussion it was agreed that the proposed new wording would be mailed to 
all members and then a determination made as to whether "classify" and nclass" are 
confusing. 

Mr. Taft - Is "organization" of counties quite as broad as you indicate? 

Mrs. Orfirer - It pertains to their powers md their structure. 

Mr. Taft - The section doesn't use the word "pO"N'ers. 'l 

Mr. Kramer - "Government" means pOtolers of counties. But it's a fairly narrow term frau 
the standpoint that it deals with the structure am power of the fonn of government of 
the county and the powers which the county may exercise. It does not extend to such 
things as dividing up appropriations amo~ the various counties, because this would allOW' 
the big counties to gang up on the small counties, if organization included the conferral 
of benefits. It includes only the fom of govt. and the powers that the county may 
exercise. 

Mr. Taft - How about transportation authorities, for example, could we say that counties 
with a population of over 500,,000 have sPecial problems? 

Mr. Kramer - It '''ould have to be characterized in the legislation as part of the govt. 
of the c aunty. 

Mr. Taft - Are organization and government the same thing? 

Mr. Kramer - No. In the area of pCMers to provide for sewers, water, solid waste dia
p osal, all of these 100 a1. government fUnctions that the counties have been taking over and 
even now though the county trans1t authorities are a separate board the counties could 
be given transit pOHers directly. 

Mr. Carson - I have a concern about pennitting the class of only two counties, which I 
think this language does. You could have a class, if you're considering population, 
consisting of Cuyahoga and Hamilton or Franklin and Lucas and to give an absurd example, 
lett S Bay that the legislature would pass a Ian saying that all counties in the three 
classes other than Hamilton and Cuyahoga can enact a tax. It bothers me that the 
classes can be so small and so discriminatory to two counties of the state. 

Mrs. Orfirer - It £:;ives a great deal of flexibility to the legislature without giving 
it the p~er to create cOlllpletely special Iegislati. on. It was our thought that there 
might be cases in which the two largest counties might need to have powers that the 
other counties might not need to have. There is certainly no objection to changing the 
number and making it a larger number if that is the feeling of the Canmission. 

Z07 



•� 
23..� 

Mr. Kramer - The reason we don't have classification aJ.ready is because there are real 
problems involved in providing for classification. I think there is the possibility of 
some kind of special legislation. I think the adoption of this requires trust in the 
jUdgment of the G.A. Now it is possible to limit this more to change tpe number one to 
as high as you think it necessary to prevent abuses. 

Mrs. Orf1rer - Dividing it into f01r classes can be changed and the number of counties 
within a class can be changed. 

Mr. Carson - Four classes doesn't bother me, only the possibility of only 2 counties in 
a class. Fhat problems would you foresee that Cuyahoga and Hamilton liould have in 
common? Or Franklin and Lucas, Sumit and also Nontgomery County? Would it hurt the 
concept of your draft here if you gave the added protection of adding more countieoi 

Mr. Kramer - The committee's recanmendation was on the basis of the greatest flexibility. 
I don't think there was any great opposition to increasing the nwuber. As a specific· 
example, CUyahoga County and Lucas County, for instance·, have silllilar problems 'Wi. til 
respect to ports. I don't feel that there is aJV great feeling about lim1ting it to 
two counties. 

Mrs.. orfirer - 1re were aware of abuses that happened earlier and that I s why we would be 
pertectly happy ldth the number three or four. 

Mr. Fry - l1e have had a number of instances in cUITent sessions where we have passed 
sanething just for Cuyahoga County or Hamilton County, but we still have to have 
general language. 

Mrs. ~OW'le - l!hat kind of dangers do you encounter passing a general law for all 
counties, which is really for the benefit of one or t110? 

Mr. Fry .. There Has some financial problem in the City of Cleveland last year, and we 
were asked to authorize borrowine; for operating purposes. I know a lot of legislators 
weren't canfortable in passing such a general statute. 

Mr. Carson - That t s one of my concerns. It's possible to pass a law because Cuyahoga 
County wants it and it's not going to affect any other county. Legislators may say if 
they want it, I'll vote for it~ I wander whether we should open up this possibility_ 

Mrs. Orfirer - But, as you see. they have L>otten around the general law provision 
because there is a need to in sane instances. It is really an argwnent tor classifica
tion. 

The next item is county charters. The Constitution presently provides for t"'0 
kinds of charters--ane, a so-called weak charter which could provide for changes in the 
county form of govt. and for the exercise of pOllers which mUnicipalities have concurrent 
with but not to the exclusion of municipalities. In the case of conflict, the munici
pality would prevail. This type of charter presently takes a simple majority of those 
voting on the issue to be adopted. The second kind or charter-a strong charter-permits 
the county to exercise municipal powers to the exclusion of municipalities within that 
county. we discussed this earlier with regard to Mr. Skipton's question. Or to succeed 
to the property or obligations of municipalities or townships td.thout the consent of 
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their legislative authorities.- This presently takes a three or four way majority. The 
canmittee's proposal changes current provisions by removi~ the conflict clause in 
the weak charter and by providing that any charter may be passed by a simple majority 
of those voti~ on the issue. The canm1ttee proposal retains the provision that is 
nCM there that charter counties continue to perform fuootiollS assibned to countie::s by 
general law. That is, they continue to serve as administrative arms of the state. The 
proposal retains the provision which pemits counties to exercise municipal pcxiers either 
cooourrently or exclusively and to organize as municipal corporations and in either case, 
to succeed to the rights, properties, and obliLations of municipalities and tOtffiships 
in the county., The committee urges the amendment of the section for the foll~r.ing 

reasonSJ One, by removing the multiple majority obstacle, charter canmissions could 
devote themselves to a consideration of the best kind of govt. for that particular 
county. The pros and cons of various types of structure and powers can be weighed for 
acceptability to all the people of the county wi. thout the added canplication of finding 
solutions to problems l"hich would be acceptable to a large number of small groups Within 
the county.- Two, permitting the people in one or a fe,., subdiVis:ions or the people in 
8uburbia to veto a charter which is adopted by a majority of all the people voting on the 
question in a county is minor!. ty rule. If the state Constitution can be amended by a 
majority, surely a county charter should be adopted andamended by a majority. The 
canmittee also believes that, apart from the question of whether 1t is right to permit 
a minority to veto majority will, it may very Hell be unconstitutional to require various 
majorities to adopt a charter for a unit of govt. with general governnental powers as a 
county.- The United States Supreme Court, as we discussed last time, has held that 
equal protect!on of the lal'lS requires that one man' a vote be 1:;1ven the same weight as 
another manls vote, regardless of residence in elections of state legislators" United 
States representatives, county govern:1.~ bodies, and units of local government. If 
majorities in several jurisdictions can be required for the adoption of a charter which 
will apply to all, it is clear that such a requirement gives greater wei~ht to the NO 
votes in the smaller jurisdictions than to the 'YES votes in the larger. The New 
Mexico Supreme Court has found unconsti tuti onal under the one man-one vote rule, a 
provision in that state's constitution which required a 2/3 vote in each county in the 
state in order to adopt an amendment to the state constitution. Thus~ slightly more 
than 1/3 of the voters in a single county could tln-rart the will of a majority of voters 
in the state and all the other counties. The court stated that in one election this made 
the vote of a voter in one county tlqual to 100 voters in another county. 

lore do not know whether the multiple majority requirement would be held unconstitu
tional if challenged but He do feel that there 1s sufficient reason to recamnend its 
removal without having that absolute lmculedge., He have just been infonned that in the 
State of New York, which has similar canst! tutional. provisions for constitutional major
ities, an action haa been filed in a federal district court challenging the consti tution
allty of that provision under the equal protection clause of the 14th amendment. This 
is the first one that we have heard of. The action arose out of an election on a pro
posed county charter in which the charter received a majority of the votes case in the 
county but failed to receive one or more of the other rnaj orities that were required.
The Secretary of State of New York has refused to accept or certify the charter and a 
person who voted in favor of the charter is bringing an action to have tb= charter de
clared adopted. The person bringing the Buit is an attorney and he was the counsel far 
the Joint legislative CC!lIIli.ttee in New York l~hose report you received excerpts from. 
TJlen we spoke to him he indicated that there are other groups and organizations such as 
Canmon Cause, which are interested in supporting the action. The assistance at consti

209 



tuticmal. law professors 1s also bei~ obtained, We were very interested, of course, in 
hearing that this action is urxier way. 

Mr. Kramer - If there is no difference in the vote required, then there is no reason to 
make any distinction between the two kinds of charters. Then the only question becomes 
what kind of charter ldth what kind of pCMers are you going to submit to the people? 

Mrs. Orfirer - The question of ,mo would prevail, as between the countyjandthe munici
palities would be determined by the charter itself, by the people in the county, voting 
on the charter rather than the Constitution. By a majority vote a county may adopt. either 
kind of charter, a~ strong nr as l-leak as they wish, by a vote of the people within that 
county. If they wished municipalities to still prevail they could. 

Mr. Carson - ~ /hat pros and cons did you have in your committee fran various organiza
tions comemi~ this section? Secondly, I'd like a little bit of education on whether 
or not this is really necessary, that is, to eliminate the three maj ortties. Number 
one, if you give implied powers to the county under your earlier proposal, that ~uld go 
a long way, tQl1ard solving the problems. Wouldn't that protect the sovereii:)nty of 
mW't1.cipaUties w1 thin the county? I'm just "Tondering if you think that both of these 
steps are necess&r7. 

Mrs. Orfirer - My anst'l1er to that is, yes, we did think so. The so-called "implied 
powers" section is really very limited to action ~.n those areas that the state has not 
provided fpr. By a charter the county can act wherever the charter provides for it to 
act. It can give it much broader powers, depending on the will of the people within 
that county. Where are you going to get the pcwer to act for the good of the whole 
camty? The only place youlre going to get that power is through a county charter. 
When you pe:nn1t one group of people to have a veto over the majority will of that county, 
is that morally right and is it constitutionally right? We donlt think it is either. 
VIe wCll1d permit all of the voters within a county, with equal votes for each one, to 
decide whether they want a so-called weak charter Hhich will provide that municipalities 
prevail or 't1hether they want a strol\)er charter where the county would prevail or any 
differences of degree that they would choose. \Telre taking the decision on what ldnd of 
go~. exists in the county away fran the Cansti tution and putting it in the hands at 
the people within that county. 

Mr. Carson - Our Constitution for many years has given this sovereignty to municipalities 
and not to connties, and youlre permitting a county, by a simple majority vote, to 
reverse that whole concept. I am just wonderint; whether it's maki~ it easier. 

Mr. Orfirer - I question uhether it's making it that easy. ~?e've never gotten an 
altemative fonn; we've never gotten a simple charter passed, a simple majori.ty one. r1e 
came around to this point of view by the back door through our discussions of regional 
governn.ent, \tlhich we felt very strongly is going to cane along one day•. There are 
certain needs for wider than municipal decisions,. OUr feeling 'ias that we should begin 
with giving the counties more paler, giving them an opportunity to see what, with 
reasonable powers, they can accomplish in the fields that are necessary to be handled by 
a wider than municipal boundary. Am I maldllg this clear? 
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Mr. Carter - The people in the municipalities would have to vote•. 

Mr. Carson - Yes they would. That's true. You rai.ght have one very large one and 15 or 
20 smaller ones "Those sovereignty could be Wiped out. 

Mrs. Orfirer - ":e have the strongest h<ne rule provisions of any state in the country, 
in our constitution, for municipalities. They have hindered in many, and also have 
been good in many ways. I think the time has cane tolhen this has to be modified some
what so that some other &gemy can have a broader jurisdiction, to solve sme of the 
problems which are of a much broader nature. So the question is do you create a new 
body, do you permit it to happen through special authorities '!'lhich don't represent the 
people at all and are not responsible to the people, or do you use an existing level of 
govt. ani strengthen it so that it can act in this way? Of the three alternatives we 
felt as a canmittee that the latter was a more reasonable one, both because it would not 
add another layer of govt.-it exists and has a long history of existence. He think it 
is more acceptable to the people and more reasonable all the Hay around. Sanewhere 
sanebody is ga:lng to have the strength to act on a larger than municipal level. 

Mr. Carson - In Hamilton County four years ago He had an alternate form on the ballot. 
It was defeated, however, because of a suit that nas brought just prior to the election 
by a very distingUished person challenging the constitutionality. The judge ordered 
all the ballots impounded. But even in the light of this tremendous publicity, it very 
nearly passed. We feel another such proposal may pass. 

Mr. Kramer .. If the Supreme Court, in the pending New York case strikes dam the multiple 
majoriW requirement, it requires definition of what you have left, and whether the 
possibility of the adoption of a strong charter would have been enacted tdthout the 
multiple majority requirement. 

Mr. Carson .. I don't think there's l:I1ything in the U.S. Constitution that says you have 
to offer the charter possibility, so I'm not comrinced of the anplicability of the 
reasoning. What organizations have supported this? 

Mrs. Qrfirer - The County Commissioners have. ile held public hearings on the concept of 
regional government and what we heard from a lUlmber of people was yes, regional govern
ment of sane kind is necessary but .-fe don't uaut to create a new level of govt. Let's 
do it through the counties so that this was the input in tems of strengthening the 
counties in regard to many of the amendments and particularly this charter amendment. 
I don't knCM whether you got copies of the response of the County Commissioners Assn. 
but they did pass a resolution suppcrting this. 

Mr. Carson - r'Jhat about the Municipal League? 

Mrs. Orfirer - I don't recall they took a specific position. 

Mr. Skipton .. If these amendments are adopted could you ever expect sanething like 
regional government to occur? There loTould be a whole series of govermental units nCI'T 
standing in the way. They all have their individual desires and aims. This proposal 
would create additional units of local goverment with added powers, particularly if you 
have this classification because eveJ7classification would create its own vested interest 
units. I'm Hondering if we aren't just mald.ng it more and more difficult to ever develop 
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ne10nal gO'V'errnent. Is this a problem that ,..OU foresee? • 
Mr. Carter .. It seems to me that one or the argwn.ents favoring this awroach is that� 
10U are not creat1.ng additional units of govt. and if the voters of the particular ana� 
agree to the proposition you have the opportuni.ty to reduce units of govt.� 

Mr. Sldpton - You may not believe you are creating more units but you are creating more • 
vested interest groups in each classification. 

Mr. carter - For Cuyahoga County you could comeivably eliminate all the cities and end 
up with just the county goverment. 

Mr. Skipton. Each step 1011 take here has to be weighed in terms of wha.t your ultimate •objective is. You may believe you're improving the situation but in the next generation 
it may be sanething else. 

Mrs. Salle - The nei{;;hborhood c auncil representative in Cincinnati talked about� 
regionalism and expressed the fear that regional govt. would remove power from neighbor�
hood interests, and they wrold have lost control over city govt. I assume that they� •did not address themselves to this specific proposal, but I am assuming fran what the,..� 
said at the hearing they would ha.ve the same objection to this. Is that a legitimate� 
i nterpretation?� 

Mrs. Orfirer • I don't really knali. '!hat we were discussing at the hearings were mult:i.�
count,.. units, so that they were really very far removed from the people. Host people� •agreed that there needed to be a power broader than the municipal or township govt. in� 
scme areas, but objected to the creation of r%ions, one, on the basis of creatiW a� 
new level of govt., and of a further removal from the people of the units of local govt.� 
we have now.� 

Mrs. Sowle - At the hearings I attended I was impressed by people's fear or further •centralization. I am comerned that this l~ould provide a greater degree of ceIitrali~.
 

zation if adopted. I don't see any provision to preserve the decentralization that is� 
also proceeding now and I think it's important in many· areas. In other words, the� 
majority can be tyrannical in certain circumstances.;,Je heard black representa~ves ill� 
CinCinnati spealdI1b of their problems in city govt. and federal govt. The feeling was� 
expressed very str~ly that the farther awa1 the gmt. was from this group 80 that they� • 
much preferred decentralization aver centralization. Now if there is a black minont;y .� 
in the inner city, there could also be a black majority. The urban situations vary a� 
lot. I can see hOl-I 'Hhatever powers these groups feel they have gained aver a period of� 
time could be taken aWfq.� 

Mr. Russo - I don't think that's a constitutional issue that we're talking about-';' • 
neighborhood control over govt. vs. county control. You're either talking about a 
property area or a nonproperty area, whether it'$ white or black. 

,� Mrs. Sowle - I think ;you could make the same argument for the suburbs around Cincinnati; 
You could have a majority changi~ minority rights in a lot of areas••propertied and 
nonpropertied alike. I do thinlt that the structure ot govt. is alef;itimate constitu • 
tional issue and the changl!1g of structures of govt. is certaili1;y sanething... I can see 
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• great advantages to this but I c an also see the rights of smaller groups being changed 
in ways that could be detrimental. 

Mrs. Orf'irer - There's always that danger. tbat U'e have lived with is that the rights 

•� of the majority have been neglected.� 

Mrs. Sowle - Almost every constitution in our system provides for majority rule and 
minority rights, and they must be in balance, and the balance is alWays delicate. 

• 
Mr. Kramer - In section 3 there is a provision that a county charter may divide the 
county into districts for purposes of administration and taxation, or both, so that it 
does have a provision for local {;;ovt. as well as far the overall county govt. 

Mrs. Orfirer - I would like to provide thepossibility of neighborhood govt. being done 
by charter of the legislature, but not by Constitution. 

• The next section is entitled, IlNew Counties and County Boundaries ll • Ue have made 
two substantive cha~es and one technical change. The canmi.ttee proposes moviIlb this 

• 

section fran Article II to fl.rticle X because it does relate solely to counties. The 
section is changed in two substantive l"ays. One is adding the words "reducing the 
number of counties" in the third line of the draft. The existing language, He think, 
seems to pennit this. It allows creating new counties and it allows chall{;,'ing county 
lines, but it is not canpletely clear that by creating new counties and changing cronty 

• 

lines you have the authority to reduce the number of counties. This may well be found 
desirable in the future before another major constitutional revision is undertaken and 
we would like to proVide for the possibility. This again is of course permissive by the 
legislature. The second change would provide that instead of automatic referral to the 
electors, all of these above laws which ncM exist lIould be subject to the same referen
d\l1l reqUirements that are now applicable to other laws, except that such a referendum . 

• 

would only take place in the counties affected and not throughout the state. A simple 
majority in those areas affected uould be sufficient, if put to a referendwn..-again back 
to the one man-one vote discussion. Presently, any alteration pennitted by this section 
calls for a majority vote separately in each COWlty affected. Again, this makes it 
possible for the vote of the people in county A which may have half the population of 
County D to have individual votes twice as heavily ""reighted..-an extension of the dis
cussion we had. Changes in county lines and creation of new counties are, we feel, 
a prerogative of the legislature, the right of referendum should be left to the people 
and we have provided for such, but not that they Hould autanatically vote, but only if 
they so wished. 

• Mr. Carson - Let's assume that the legislature passed a law changing the boundary of 
Cuyahoga County, to add part of Lake County. That would be in effect unless within 90 
days a referendum uas requested by 6% of the voters of both counties? 

Mrs. Orfirer - Finally, .Clection 4--County Charter Commissions. Host of this is techni

• 
cal , dealing l-lith the procedure for the election of commissions and franing of county 
charters, and their submission to the electors. These are the major changes. 

1. The term ltlegislative authority" is defined to include a board of county comissioners, 
so that a single term may be used throughout the section to refer to both bodies. 
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2. RespoI'1Sibillty f or determining whether a petition has the valid nwnber ot signatures 
is transferred fran the legislative authority or the board of county collllldssioners 
because they have limited ability to pertom this functiQll, to the board of electiom 
which has the ability and personnel to do so. 

J. A fairly substantive change--since the constitution does not provide for primary 
elections, questions arise as to which election may be used for the submission of 
questions under this section. For example, primary elections are not held countywide 
in odd numbered years. The proposed amendment would limit all elections relating to 
county charters and amendments to general elections, lmich are held on the first Tuesday 
after the first MoMB.7 of November. This is a provision about which there is Salle 

concem in the committee. ;,Te had diecuss10n about not wanting to proT.i.de that a special 
election could be called for the nurpose of resubmitting a charter. But this provision 
does provide that if a charter has been defeated, it may have one more round--it can 
be brought back again to the people. The question is, must it wait for the next general 
election or can it be submitted at a special election or primary. This is something 
we would like you to consider. Sanetimes a charter is defeated for a specific reason 
which is easy to remedy, and charter commission people would like a chance to cane back 
while it is hot and while everyone is informed and while polltics are not involved in 
terms of elections of canmissioners--so there are m~ reasons why it might be valuable 
to submit it at another electi on. 

4. The section does not presently require the action to be taken "ITith respect to the 
board of elections to cause an election to be held on a proposed charter or amendment or 
the time by which it must be accomplished. The proposed amendment to the section would 
reqUire certification of the resolution to the board of elections by the legislative 
authority not later than 75 days prior to the election, this is the period of time 
required for the submission of proposed c oostitutional amendments. The sec. of state 
is presently urging the adoption, as far as possible, of a uniform 75 day deadline for 
the submission of questions. !)ime this was t~ritten we have received a request trail the 
sec. of state that He provide the question: shall a county 'charter cClJlDisai. on be 
chosen? be voted upon at the next general electi on vccurring not sooner than 9, dqs 
after certification rather than 75 days--to permit change in the filing of candidates 
petitions to 75 days--in order to meet the 75 day ballot deadline we Here talking about. 
So he would like to change fran 75 to 95 days and from 40 to 75 days. He are willing 
to accommodate him. 

5. The next change concerns the election of 15 members of a charter commission--which 
results in a lengthy ballot--so the legislative authority VTould, by resolution, determine 
the number of members to be elected to the commission. This would be an odd. number, not 
less than 7 nor more than l5--so it gives an option to provide for fewer than 15 
canmission members. 

6. Because of the provision for varying number of charter commissioners, the restriction 
on the nwnber of members who l'1ould be residents of the same oity or village is changed 
fran 7 to not more than 1/2 of 15. lJe have made that conform to the immediatel¥ pre... 
ceding provision. 

1. The constitution is presently silent on whether membership on a county charter 
commission constitutes the holding of public office. The Supreme Court has held that 
such membership is a public office--as a result those members '''ho are prohibited by 
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const1tution, bT laws. or by municipal charters from holding other public office, may not 
now be members of county charter canmissiona., The operation or this prohibition is 
thus not unifOl'lll. The amendment that we are proposing makes the prohibi.tion applicable 
to all perscns holding other public office. It makes it uniform. It would not prohibit 
a person holding other public office fran being a candidate for memherslrl.p on a charter 
canmission,- but he would have to relinquish the office in order to qualify- as a m~mbor 

of the commission. We felt that this was the most equitable way of hA.lldling the pro
vision--so that it 'Woold apply to all. 

8. The next provision concerns the funding of county charter cOllllti.ssions which has� 
caused difficulty in scme counties. This would clearly establish the obligation of the� 
board of county cOJllllli.ssioners to provide for funds for the charter caumissian to carry� 
out its duties, and in sane cases this has been a matter of controversy. This will� 
resolve any questions. Obviously, if the county cor.tnission does not ,,1100 to have a� 
charter canmission effective at present, it could cut off its funds ..� 

9. No provision is presently made for the vote required by a charter canmission for a 
proposed� charter or amendment--we are proposiQb a majority of all the members elected to 
the canmission. This tfould remain constant even if the number should change. The 
procedure by which the amendments are placed before the voters is presently unclear. The 
amendment t-tould. provide for certification to the board of elections. 

10. We have provided for the repeal of an existing charter. Addition of this provision� 
would permit a return to the statutory form of goverment if the electors of the county� 
wished.� 

11. The responsibility of giving notice for the election--either the legislative author�
ity or the charter canm1ssion would provide for this.� 

12. The legislative authority may on its ~m submit a charter. 

13. Notice by newspaper advertising is pernrl.tted. 

14. This provision discusses what a single anendment may comprise. 

15. Because of the later provisions for direct submission--we have provided that not only 
may the charter be submitted by a charter commission--but also the legislative author
ity may by a 2/3 vote also subnit a charter--we have also provided that the people by 
petition may put a charter on the ballot. Because of this, the possibility would exist 
that more than one might be submitted at the same election, so we provide that a charter 
could not be submitted by the charter canmission and either of the others at the same time. 
In other cases, the one receiving the higheslt majority 'Would be adopted. 

16. This amendment U'ould also f:.i ve a charter a secorxl chance for submission to the� 
electors. The cor,mssion could resubmit or revise and resubmit the charter, without the� 
election of ,another commission and the 2 yr. delay.� 

17. This deals with rmat we have just discussed--submission by the legislative body or� 
by petition. The election of a charter commission at a general election and the subnis�
sion of a proposed charter framed by it at the following election would involve COnsider�
able delay. This new provision pennits the direct submission to the electors of a� 
proposed charter either by the legislative authority or upon petition of 10% of the� 
electorate. No charter could be subnitted at the same elect!on at which a commission� 
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•proposed charter l10uld be on the ballot. Othendse the lef;).slative authority mq by 
2/3 vote subnit a charter, or a chartel:" may be submitted by the people by a lC»~ petition. 

18. This authorizes the G.A. to make laws lthere there are gaps, and to facilitate the 
operation of this section. •Basically, the changes are t~'1o--one is that you could resubmit a charter that 
had been defeated one more time. The other is that the county commissioners or the 
legislative authority of the countY,or the people would be able'to submit a charter. 
Those are the substantive changes--the rest are procedural and technical. The secretary 
ot State is advocating five persons elected to a charter cODlllission and they would appoint 
the other ten. He wants a smaller ballot. This is sCll1eth1~ that the cClJlllittee does •not think is a sound idea. . 

The date of the next m,eeting was set for Thursday, June 14, to be held in Roan 11 
in the State House in Columbus at 1:30 p.m. There will be a public hearing on the local 
government report on counties. •

The meeting was adjourned, subject to the roll call being held open on portions of 
the Finance and Taxation Camnittee's report. 

Ann M. Eriksson, Secretary Richard H. Carter, Chainnan 
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HINUTES 

Ohio Constitutional Revision Commission 

June 14, 1973 

A meeting of the Ohio Constitutional Revision Commission was held on Thursday, 
June 14, 1973 at 1:30 p.m. j.n Room 10, House of Representatives, State House, Colum
bus. 

Chairman Richard H. Carter presided. 

The following members were present: Messrs. Bartunek, Carson, Carter, Cunning
ham, Guggenheim, Heminger, Montgomery, ~tts. Orfirer, Messrs. Pokorny, Russo, Shock
nessy, Mrs. Sowle and ~~. '~ilson. Representatives Norris and Fry were present 
briefly but explained that both Houses were in session and thus the legislative 
members could not attend. 

tlithout objection, the minutes of the April 26, 1973 meeting were approved as� 
submitted in writing to the members.� 

In the minutes of the May 14 meeting, a correction on the last page, line 7 
was made--a Comma after "county, or the people by initiative petition" instead 
of "ofII. Hith the correction, the minutes were approved as submitted in writing 
to the members. 

The Chairman announced that Sections 2 and 9 of Article XII had received the 
required 2/3 vote of the Commission and could now be transmitted to the legislature. 

The Chairman announced the resignation of Representative }~llory and read a� 
letter of resignation from Mrs. lola Hessler.� 

Mr. Montgomery, chairman of the Committee to Study the Judiciary, reported on 
the work of the committee. He said that the committee had met twice and had agreed 
on the way to approach the judicial article and has retained Judge Robert E. Leach, 
formerly of the Ohio Supreme Court, as special counsel to the committee. 

Mr. Montgomery - We think we're fortunate in obtaining his services as he is a legal 
scholar of some renown. This morning we had an overview of the entire judicial 
article fram John McCormac, who is a professor of law at Franklin University. It's 
quite evident that the modern courts amendment to the Constitution which has been 
helpful in the common pleas area has not touched problems of the inferior courts. 
Most of the people in Ohio are in contact with the lower courts, and much can be 
done here to improve the quality of justice in the state of Ohio. At our next meet
ing '·1e plan to hear lllore of the unification of the courts from a conunon pleas judge 
and someone from the municipal bench. We plan to meet in the mornings preceding 
this meeting. 

The Chairman commented at the last meeting concern was expressed by the Commis
sion on the problem of how to get information to the voters before they get into 
the voting booth and are faced with various constitutional issues, and have some 
information that is meaningful to them. He need to do a much better job in public 
information, and a special committee was appointed to take a look at some constitu
tional problems that might be involved. t~hen the Elections Committee met this 
morning, it was clear that this was a subject that was properly within the province 
of the Elections Committee and it was at the top of the Secretary of State's list 
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of things he would like to see changed. The Chair has decided to discontinue 
this !& h2£ committee and we are inviting l~. Taft and 11rs. Orfirer to sit in with 
us (the Elections Committee) to discuss this matter because it is certainly important 
to this Commission as well as to the people of Ohio. 

The Chairman asked l~s. Sowle to report for the Elections Committee. 

Mrs. Sowle - The committee met this morning. Mr. Jim l1arsh, Assistant Secretary of 
State, presented to us five recommendations for our consideration concerning elections. 
We have a research paper prepared by the staff that we will take up at our next meet
ing. The first thing we are going to take up is how to design language for ballots. 
Following that, we will study the "clean up" items where our constitutional provisions 
at the moment are in conflict with federal law. ~1e too will meet in the mornings of 
the full Commission meetings. 

The Chairman then proceeded to the problem of Section Sa of Article XII. He 
noted that, at the last Commission meeting it was quite evident that it was very 
difficult for the Commission to come to an agreement on Section Sa. As a result we 
decided to poll the membership so we could try and see if there was any kind of a 
consensus. The poll verified the fact that the Commission is split right down the 
middle. A small majority favor some sort of a change, but it is clear that there 
is not any chance, in my view, of getting a 2/3 approval of any alternative. Approx
imately half of those that responded (24 out of our 29 members) were opposed to each 
of the alternatives. The strongest vote was to leave things the way they are. There 
seems to be little point in trying to carry this matter further at the moment. It 
is our suggestion (mine and ~~. Carson's) that rather than dropping the matter that 
we table it for further consideration. He l'1ill be issuing a report to the legisla
ture on all of Article XII on the taxation aspect and when we come to Section Sa we 
will outline the alternatives that were placed before the Commission, have a little 
discussion of each of them, and conclude that at this time the Commission was unable 
to make a recommendation on anyone of them. 

Mr. Carson moved that the committee's recommendations on Section Sa be tabled.� 
~~. Shocknessy seconded the motion.� 
On a voice vote everyone voted AYE except Mr. Pokorny who voted NO.� 

Mr. Carter - ~Je will then proceed to a public hearing on the Local Government Com
mittee's proposals with respect to changes in the county government, and for that 
purpose, I would like to relinquish the Chair to our very capable Vice Chairman, 
who happens also to be chairman of that committee. 

~~s. Drfirer - It is my pleasure to welcome all of you who come to speak in regard 
to these proposals and we'll start with Mr. Ed Loewe from the Ohio Chamber of Commerce. 

Mr. Loewe - ~~ name is Edmond M. Loewe, Governmental Affairs Specialist of the Ohio 
Chamber of Commerce. I appear here today as a representative of the Ohio Chamber of 
Commerce to give staff-level observations on the subject you are considering. l~hile 

I serve as a member of the Ohio Commission on Local Government Services and am 
chairman of its subcommittee on county government, this statement is not intended in 
any way to reflect the vi~1s of that Commission. 

BUS mESS INTEREST IN LOCAL GOVERNl-ffiNT 

Businessmen involved in the search for more effective ways to solve community 
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problems frequently come up against the fact that the form and functions of some 
local government units lack the adaptability or flexibility for civic problem solving. 
The Ohio Chamber of Commerce, therefore, is pleased that this Commission is exploring 
alternatives for improving municipal and county government and appreciates this op
portunity to speak to the issue of constitutional reform as it relates to county 
government in Ohio. 

He have followed with great interest and have participated in the activity and 
deliberations of the Commission's Local Government Committee since its creation. 
Also, to help the business community better reflect on the work of this committee, 
as well as the efforts of the Ohio Commission on Local Government Services, the 
Chamber has been coordinating closely with a special local government committee of 
the Chamber of Commerce Executives of Ohio. On this chamber liaison group are 27 
leading city chamber of commerce executives--professionals who deal every day with 
the problems of cities, villages, townships, and counties and thus have a wealth of 
experience in local government. 

STRENGTHS OF OHIO LOCAL GOVERNMENT 

Before discussing .the constitutional proposals under consideration, it would be 
appropriate to note some of the strengths of Ohio local government, as well as to 
identify what are commonly thought to be the basic problems of Ohio county government. 

Many of the criteria to be found in a typical local government modernization 
check list are either in use in Ohio today, or are available to local units subject 
only to voter or local leBislative approval. Thus it is possible in Ohio to: 

1.� Adopt optional or charter forms of government for counties and municipalities. 
2.� Authorize counties to assume more of the urban activities that can best be 

provided on a county-wide basis. 
3.� Transfer functions between municipalities and counties. 
4.� Use contractual agreements for the performance of certain functions. 
5.� Establish voluntary associations of elected officials (councils of govern

ments). 
6.� Use extraterritorial development powers and regional planning agencies to 

promote sound area-wide land use. 
7.� Annex unincorporated areas to municipalities to avoid proliferation of 

governmental units. 

PROBLEMS ASSOCIATED l~ITH COUNTY GOVERNMENT 

On the other side of the ledger, several problems often associated with county 
government can be identified as follows: 

1.� There is no single administrative head of the government. 
2.� The political power exercised by separately elected administrative officials 

makes any reorganization difficult. 
3.� The existence of several elected department chiefs tends to diffuse� 

responsibility .� 
4.� County commissioners have no real legislative powers. 
5.� The budget process is weak. 
6.� Personnel administration cannot be centralized. 
7.� Law enforcement is often diffused and Qverlapping. 
8.� The county is often mistakenly considered to be serving only citizens of 

the unincorporated areas. 
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OPTIONS FOR COUNTY GOVERNNENT 

In considering the future role of the urban county in Ohio, four options stand 
out as possibilities: 

-� Keep the same ll",eak' statutory form now in use in all 88 counties • 
•� Provide a unit which retains the same basic form and functions but add 

"home-rule typel' or self government powers to enable counties to do a 
more effective job. (Home-rule type powers give a county the ability 
to pass and enforce ordinances not in conflict with state law.) 

- Create a strong reorganized governmental vehicle which would assume most 
if not all of the functions better performed on an area-wide basis. 
(Functional consolidation) 

-� Establish the framework under which all local government services would 
be performed on a county-wide basis by one unit as the result of the 
consolidation of existing governmental jurisdictions. (Complete city
village-county consolidation) 

If the Commission decides that the future role of the county should be anyone 
of the latter three choices, then the general intent or thrust of the five proposed 
constitutional amendments before you are directly related to achieVing these ends. 

AlvmNDMENTS PATTERNED AFTER KJHICIPAL GOVERNHENT 

Hhile there may be an over-abundance of small villages and cities, and insuf
ficient coordination among neighboring municipplities, municipal government has 
established a comparatively good record in this state. Cities and villages have 
most of the tools necessary to operate effectively and many municipalities have 
used these tools well. It is, therefore, not surprising that practically all of 
the five constitutional amendments propose to give to Ohio counties many of the 
strengths and options that now belong to municipalities. 

The county classification concept springs from the use of two classes for 
municipslities--cities (5,000 population and up) and villages (under 5,000 popula
tion) • 

The language for the county llhome-rule type" powers proposal is based on the 
self-government powers given to non-charter municipalities in the Ohio Constitution. 

The amendment on county charters requests the same procedure for charter 
adoption that city and village charters have--a single majority vote regardless of 
the type of charter being considered (versus the present requirement of a majority 
vote each in the entire county, the largest municipality, and the rest of the county 
for charters in counties over 500,000 population which mandate the transfer of 
functions to the county). 

The proposal on county charter commissions clarifies the complicated procedures 
necessary to elect a charter commission and place a proposed county charter before 
the electorate--in much the same way city and village charters are processed. 

Finally, the county boundary change proposal provides a procedure for changing 
boundary lines without necessarily having the electorate consider each proposal-
in a manner similar to the method used in annexation of unincorporated areas to 
municipalities. 
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OBSERVATIONS ON PROPOSED Al1ENDMENTS 

Some observations about the general merits of the five amendments may be appro
priate to your discussions. 

If the Ohio electorate were to approve a classification amendment, the General 
Assembly might view the vote as a mandate to create new county governmental strur.tures, 
especially for Ohio's highly populated metropolitan counties. On the other hand, 
because this proposal is not self-implementing. the General Assembly could well delay 
action for a long time. As an illustration, the constitutional amendment permitting 
alternative forms of county government was adopted by the voters in 1933. but the 
General Assembly waited until 1961 to provide a framework of alternative county forms. 
Another concern is that classification. if carried out to excess. could lead to un
warranted variation and complexity. 

Perhaps the strongest potential help that counties could receive, short of a 
charter--drafted and approved by local voters--,.,ould be the "home-rule type" powers 
proposed by the county self-government amendment. Unlike the classification proposal. 
this amendment would be self-executing and available for use by counties upon approval 
by the voters of the State. Parenthetically, it should be noted that this amendment 
would prohibit the levy of taxes except as authorized by the General Assembly. This 
is as it should be. The unrestricted application of taxing powers on a local option 
basis. with costly administration and nightmarish compliance costs. is one "revision" 
that must certainly be avoided. 

Although no Ohio county to date has adopted either a concurrent (weak) charter 
or an exclusive (strong) charter, there is considerable merit in at least easing the 
multiple majority vote now required to approve an exclusive-type charter. flliile it 
may be unlikely that any exclusive-power charters will be drafted in the near future, 
this revision anticipates the long-term possibilities of the exercise of this option 
and avoidance of certain defeat of such charters at the polls, regardless of their 
possible merits. This amendment and the county boundary proposal are likely to be 
the most controversial of the five, mainly because they involve the removal of voting 
power. 

There is one important concern relating to county cha~ter home-rule powers in 
general that must not be overlooked. The endO\'1ment of a county government '-lith home
rule pm'1ers. existing alongside similar home-rule pm1ers of its cities and villages. 
must not be permitted in any way to add to the levels of government that can exercise 
control over the licensing or other regulation of business, or the rate-making pro
cesses of public utility service. 

The procedure used by a county-charter commission in preparing a charter and 
presenting it to the electorate is badly in need of clarification. such as is con
templated in the fourth of the amendments. The confusing experience of the Summit 
County charter commission is perhaps the best recent example of why clearer language 
is needed in the Constitution. It is also appropriate for the amendment, as it does 
(1) to provide for the resubmission of a defeated charter, (2) make possible the op
tion of an "instant ll or petitioned charter, and (3) give county commissioners the. 
ability to submit a charter of their choosing directly to the voters, 

It appears that municipal government will probably not require great changes in 
the Constitution and it does not appear that there is need to involve the townships 
in the Constitution. The Ohio Chamber commends you and intends to follow closely in 
the days ahead as you finalize these proposals.• ZZl 
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Hr.� Cnrson - Nr. Loewe, do I understand that you're not taking a position? He have 
a set of recommendations from the committee and I'm not sure what your position is. 

Mr.� Lo~~e - I feel that we appear as a proponent witness, although I cannot give 
approval for the specific language. 

Mr.� C~rson - Do you have any recommendations for change that you would like to see 
in the report? 

l~.	 Loewe - I can't say that we have specific recommendations to the language as it 
is now written. As I stated in the beginning, this is basically a staff level ob
servation, and we have not processed them through the various committees of the Cham
ber. We will be working closely with you. 

~~. Carson - I think our problem is that we have only one crack at these proposals. 
He have to attain a recommendation to the legislature. He l'1ould be delighted to 
have assistance from your group as well as others but on specifics not on generalities. 

Mrs. Orfirer - llr. Loewe has been a very religious attendant at our meetings and has 
joined in the discussions. He has been very helpful and I feel his input is in here. 
t would like to read to all of you 010 letters which we received and are very grateful 
for. Neither of these gentlemen were able to attend. 

Letter addressed to l'lrs. Eriksson, dated Hay 31, 1973 from HilHam Keen, Stark County 
Administrator. 

I will be on vacation at the time of your June 14th hearing and unable to testi
fy . • • but l'1e can unqualifiedly and enthusiastically endorse the Local Government 
Committee's recommendations for County Constitution changes, for: 

1.� Classification of Counties .•• for there is no way that one� 
organizational structure can be adequate for Counties with 10,000� 
population, and 2 million population.� 

2.� Local self-government for Counties •.• for most urban Counties,� 
if not all Counties, now have the same problems that resulted in� 
the grant of local self government to municipalities in 1912.� 

3.� Simple majority vote on County charters ••• for the present� 
language of the Constitution almost automatically insures defeat,� 
and certainly a majority of the residents of a County ought to� 
have the right to determine their own form of government.� 

4.� The amendments proposed in Section 4, Article X, especially the� 
right of a Board of County Commissioners to submit a charter • • •� 
for too often such charters are written by lay pe~sons without� 
regard to what is practical and what is acceptable.� 

The Commission and Local Government Committee has produced a monumental vehicle 
for the improvement of County government in the 20th Century. However, it is sug
gested that ample time be provided between endorsement by the General Assembly and 
election day to permit the usual slow moving forces interested in producing such 
changes, to marshal their energies in behalf of these issues. 
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Letter to l~s. Eriksson, dated June 5, 1973 from Hon. Seth Taft, Commissioner of 
Cuyahoga County. 

Thanks for your letter of ~~y 18 inviting me to appear at the June 14 hearing 
of the Commission. I presently plan to attend the hearing and would appreciate the 
opportunity to testify. Here are a few comments which I will propose to make, among 
others: 

1)� The Classification Proposal is excellent. 

2)� The new Section 5 granting home rule to counties is very good. I would 
only suggest that there be added after the l-1ord,'"enforce" the words 
Il or carry out'l. The reason for this is that it is not clear that the 
county may spend its funds on public activities not now authorized. I 
am not sure that "adopt and enforce" would extend to activities of the 
county government which are basically the rendering of public services. 

3)� Although I concur heartily in your proposed amendment to Section 3 of 
Article 10 eliminating the special votes, I think this may produce 
significant opposition from municipalities and therefore I would recommen4 
that it not be placed on the ballot at the same time as the other proposals. 

4)� The amendments to Section 4 of Article 10 are excellent. I would 
suggest that in the first parenthetical clause following the words 
"legislative authority" the words "as used in this Sectionll be in
serted before the word "includes ll The reason for this is to make• 

sure that l-1hen the words "legislative authority" are used later in 
the Section the inclusion of the Board of County Commissioners is 
made certain. I am not sure this is so with your language. There 
is also considerable doubt in my mind that any public official 
should be barred from serving on a charter commission. One of the 
major reasons why our charter was not written in such a way as to 
be successful in 1959, was that neither the Mayor nor any Cleveland 
City Councilman could serve on the Charter Commission. I do believe 
that the presence of public officials renders the likelihood of a 
feasible charter somewhat greater. 

I am not certain why in the third paragraph you have called for a 
vote by a majority of all the members elected to the Commission. 
If a person resigns or dies and his vacancy is filled, it is not 
clear to me that he can be counted among the favorable votes in 
the vote on a charter. I would suggest that the words "elected to" 
be deleted and the \~ord tloC be inserted in their place. 

I am particularly glad to see the County Commissioners' authority 
to place a charter on the ballot. I am convinced that the two
year procedure is simply too long. The iron is hot and it is cold 
by the time the charter is presented. 

If for any reason I am not able to ge to the hearing, I hope you will place the 
foregoing comments in the record. 

~~s. Orfirer - I think you all appreciate the efforts made by these two gentlemen. 

•� 
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Dr. John Hunger, Director of the Ohio Commission on Local Government Services - l~e 

have no formal statement because we are currently in the process of formulating a 
report on county government reform ourselves. Our work differs from yours in that 
we're calling for a statutory change. 

Dr. Hunger distributed copies of his Commission's report and a summary of� 
comments received from elected county officials.� 

Dr. Hunger - In brief, our report calls for statutory powers. It calls for the 
elimination of some offices, and creation of the office of county executive. Many 
county elected officials are opposed to any kind of change in county government 
structure. County sheriffs, with a few exceptions, are opposed to any attack on the 
election of county coroner, county treasurer, and engineers. Some county commis
sioners favored the additional powers. The Commission on Local Government Services 
is currently traveling around the state looking at governmental services.There is 
a feeling, from the intervi~~s we are now having, that there are changes that are 
needed. 

Hiram Shaw - Deputy Director of the Local Government Services Commission - Although 
our Commission is not taking a position on your Local Government Committee's recom
mendations, we have a permanent committee which consists of 11 members of the Commis
sion and they recommended that we endorse all your recommendations, with the excep· 
tion of Section 6, on boundaries, which we haven't studied. Our only reservation 
is that we believe that classification could be enacted by the General Assembly 
without constitutional amendment, but we feel that this reservation is a matter of 
approach, rather than substance. 

In response to a question about the composition and creation of the Local 
Government Services Commission, 1tt. Shaw distributed a descriptive article. 

~tt. Shaw - It's a governor-appointed commission, 52 members, mostly local officials 
and other interested citizens, some legislators. Funding is $500,000, primarily 
foundation funding. 

Hrs. Richard Brownell, League of Homen Voters of Ohio - The League of Homen Voters 
of Ohio supports revision of the Ohio Constitution which will provide effective 
government responsive to the needs of the people of Ohio. Our concern today is 
Article X dealing with County Government. The League has long felt that County Gov
ernment needed to be strengthened. lIe have implemented this stand through our support 
for county home rule and for permissive legislation to achieve county reorganization. 
Hany Ohio Leagues have worked locally for reorganization of their county governments, 
either by home rule charter or by an alternative form of county government. There 
have been 21 attempts since 1934 to achieve reorganization of the eight largest 
counties in Ohio. Considering that all of these attempts have failed, the League 
is very interested in the proposed changes before you. 

The first proposal for classification of counties is one that the League has 
not studied directly, but the intended purpose is certainly one of the active concerns 
of the League. Classification would make possible an alternative organization for 
urban and rural counties. The League recognizes the shortcomings of our present 
county government structure. A more flexible approach is needed in order to deal 
with the different functions performed by counties. There is some debate as to 
whether the General Assembly could under present constitutional provisions provide 
for classification. tIe already have classification of counties for the purpose of 
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setting salaries of elected county officials. On the other hand there have been 
situations in ,fbich laws have been declared unconstitutional because a given law 
has authorized a different procedure in some counties from that authorized in others. 
Therefore, the League concurs with the Local Government Committee's concern for 
removing doubt and we urge that this provision be adopted. Such an amendment would 
clarify the intent of the Constitution and certainly if the people approved the 
amendment it would indicate their desire that counties be classified. We urge you 
to keep the proposal in broad enough terms that a variety of approaches to classi
fication could be taken in the future. The details of provisions for classification 
should be left to the General Assembly and the Constitution should contain only the 
fundamental principle. 

The League supports in principle the second proposal before you concerning a 
new Section 5 to Article X. League members believe the Constitution should be 
changed to allow for maximum flexibility to permit state and local governments to 
share power. This concept of implied powers provides for a flexible approach to 
the functions of counties and their relationship to the state. This concept allows 
the county to do whatever is not prohibited by general law so long as it is in con
formity with the state Constitution. Thus, unless prohibited expressly by general 
law, the county may act. Giving counties increased powers might mean that requests 
for the formation of new special districts would taper off. The ability to act 
unless specifically denied allows government to handle problems as they arise rather 
than wait for approval of the General Assembly. 

The League would like to question, however, the use of the same wording as in 
Section 3 of Article XVIII. '~e understand that court decisions have clarified much 
of the wording, but it seems to us that perhaps now is the time to suggest a clearer 
wording. In addition the League urges careful consideration of the county vs. 
municipal powers question. Conflicts in this area can hinder effective delivery of 
services in the county. We urge you to consider Sections 4, 5, and 6 of Article 
~Vl11 which give the municipalities exclusive rights in the area of utilities. The 
delivery of services in the area of water, sewers, and electricity has been and 
will be a problem in dealing with environmental and other regional problems. We 
hope you will be looking into these provisions and their implication to counties 
and other units of government handling regional problems. A true shared powers ap
proach leaves the state in the driver's seat, so to speak, having full power to 
determine what unit of government should provide each function and service. l~e 

urge you not to hamper this power with constitutional provisions that limit the 
state in its determinations. 

The League would also like to stress here that the key to any effort to provide 
services to the people is the power to execute these services and functions--this 
involves the power of taxation. The matter of financing county government is im
perative to the success of the government. 'fe urge the Local Government Committee 
to look closely at the finance provisions which continue to hamper local governments. 

The League of Homen Voters favors the proposed changes in Section 3 of Article 
X. League members believe that the Ohio Constitution should continue to permit the 
people to choose the form of their county government. To facilitate this in the 
counties our members favor replacement of the three and four way majority vote for 
adoption of a county charter with a simple majority. We consider these present 
majorities too restrictive and not in conformity with the one man-one vote principle. 

The League has no position on Section 4 of Article X dealing with the rewording 
of the procedures for a County Charter Commission. A number of our local Leagues 
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have worked with County Charter Commission proposals, but since there has been 
no statewide study of this we cannot comment on it. In general we favor clarifica
tion of wording in the Constitution. Insofar as the changes proposed make our Con
stitution structurally sound and clear, we favor the changes. Maintaining a logi~al 

organization and internal consistency is important in any constitutional provision. 
Some members have questioned lowering the allowed minimum number of citiz~ns serving 
on the Charter Commission. This might restrict citizen participation and respon
siveneSS. The League would also like to point out that this whole section could be 
handled in statutory law. The Constitution would then merely state that the General 
Assembly may set up procedures for county charter commissions. 

Our members have not considered directly your final proposed change to Sect~on 

30 of Article II. We agree this matter is properly in Article X as it deals with 
the creation of counties and changing of county lines. Our members feel the General 
Assembly should be empowered to set up procedures for combining local units of gov
ernment allowing the state as well as the people or local governments to initiate 
proposals, This proposed change would allow the legislature to initiate changes in 
county boundary lines and would give the people the power to petition for a vote on 
these changes. Our members feel that citizens should be assured of the right to vote 
on any proposed change in governmental boundary lines without having to petition for 
the right to vote on them. ~1e support your proposal that a simple majority vote in 
the affected areas be sufficient to approve changes. This is consistent with the 
one-man-one vote principle and with the simple majority approval for adoption of a 
county home rule charter. 

The League of l~omen Voters of Ohio commends the Local Government Committee un~er 

its Chairwoman, Linda Orfirer, for moving ahead with consideration of constitutional 
reform. '~e appreciate the many hours of work that have gone into these proposals. 
Thank you for this opportunity to appear before you. 

Mr. Estal E. Sparlin, former director of the Citizens League of Cleveland 

Re: County Government Proposals 

Thank you for giving me the opportunity to comment on the proposals contained 
in your report of ~~rch 26, 1973. I am making this statement in the capacity of a 
private citizen. 

Introduction 

I congratulate you on the excellent statement of the importance of the county 
in solving urban problems. Strengthening county government is indeed a necessary 
first step in the process. 

Classification 

First, I wish to make it clear that I agree with the committee. There is need 
for an amendment to the constitution on county classification and that there are 
many advantages to be gained from such a system. 

The Ohio supreme court's interpretation of the uniformity clause of the consti
tution has placed Ohio among the few states that require complete uniformity with 
no classification of counties or municipalities, except the differentiation between 
villages and cities contained in the constitution itself. This straitjacket has 
handicapped us in solving important urban problems. 
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• However, there is great danger that we, in reacting to the shortcomings of the 
present system, will swing the pendulum too far in the other direction and find our
selves buried in the grave of classification run rampant. 

In my judgment, allowing more than one classification, as provided in your 
proposal, would do just that.

• May I illustrate the kinds of laws we can expect if the system of more than 
one classification is allowed? 

"The counties of this state are hereby classified into the following classes: 

• 
1. All counties with a population of more than 100,000; 2. All counties with a 
population of 50,000 to 99,999; 3. All counties with a population of 45,000 to 
49,999; 4. All counties with a population of less than 45,000. In counties of 
Class 3, the board of county commissioners shall annually appropriate at least 
$100,000 for the purpose of maintaining a zoo." 

liThe counties of this state are hereby classified into the following classes:

• 1. All counties with a population of more than 1,000,000; 2. All counties with a 
population of 100,000 to 999,999; 3. All counties with a population of 50,000 to 
99,999; 4. All counties with a population of less than 50,000. In counties of the 
first class, the board of county commissioners !h!!! annually appropriate at least 
$1,000,000 for the purpose of maintaining a county fair." 

• liThe counties of this state shall be class ified into the following classes: 

• 

1. All counties with an assessed valuation of more than $1,000,000,000; 2. All 
counties with an assessed valuation of $500,000,000 to $999,999,999; 3. All counties 
with an assessed valuation of $50,000,000 to $499,999,999; 4. All counties with 
less than $50,000,000 assessed valuation. In counties of the first class there is 
hereby created the office of hospital administrator and he shall be elected for a 
four year term in the same manner as other elected county officials" 

I would predict that in the course of a decade or two there would be at least 
100 such laws on the books. 

• The problem of classification should be approached differently than in your 
proposal. 

I would suggest the following as a substitute for the first paragraph of your 
proposed Section 1: 

• "The General Assembly shall provide by general law for the organization and 
government of counties, and FOR SUCH PUR?OSES HAY DIVIDE THE COUNTIES OF THE STATE 
INTO TO HORE THAN SIX CLASSES. EACH CLASS SHALL CONTAIN MORE THAN ONE COUNTY. THE 
ORGAN IZAT ION AND POllERS OF EACH CLASS SHALL BE DEF !NED BY GENERAL LAUS SO THAT ALL 
COUNTIES HITHIN THE SANE CLASS SHALL POSSESS THE SAME PO\'1ERS AND BE SUBJECT TO THE 
SAME RESTRICTIONS. A LAt-1 APPLICABLE TO ANY COUNTY SHALL APPLY TO ALL COUNTIES IN 

• THE CLASS TO HHICH SUCH COUNTY BELONGS. II 

My proposal for a single classification of six (I would accept seven or eight) 
would give us an adequately flexible system to allow for the desired differentiation 
of types of counties and would clearly avoid the devastating swing of the pendulum 
to the other extreme of classification run rampant. 
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The last two sentences would make it doubly clear there is to be no subclassi
fication and I urge they be included. This recommendation is based not on theory but 
on nearly half-a-century of practical, and often bitter. experience. 

County Local Self-Government 

Your proposal for adding a new Section 5 to Article X giving counties substan
tially the same powers of local self-government as municipalities is excellent and 
I recommend it. I agree that there should be a provision relative to the conflict 
between such county powers and municipal powers. 

County Charters 

There is much in the proposed Section 4 that is good and should be adopted. 
May I make some suggestions? 

In the first paragraph. I believe that the number of signatures required should 
be six per cent and not ten per cent. Ten per cent is an almost unsurmountable number, 
and virtually eliminates the use of the initiative method to secure a charter com
mission. Six per cent would protect from vain attempts but would be attainable by 
a serious group. 

In Paragraph 2, I believe it would be a mistake to bar holders of public office 
from membership on the commission. I am cognizant of the argument that in some in
stances public officials become members of charter commissions in order to scuttle 
progressive changes. On the other hand, my experience is that public officials are 
valuable members of charter commissions and contribute much to an improved document. 
In addition, they are usually quite influential once the charter is on the ballot 
and thus their support is needed. In the last charter commission campaign in Cuya
hoga County, the mayor and councilmen of Cleveland were prevented from becoming 
members of the county charter commission by provisions of the city charter. In the 
campaign for the adoption of the charter. the mayor of Cleveland was an important 
opponent. If he had been a member of the charter commission, a compromise would 
have been attained and he would have supported the charter. There is much evidence 
that the charter would have carried with his support. 

In the third paragraph, I would recommend that all of the language beginning 
"lith the word "Amendments': in Line 7 and ending with the word :'vote" in the fourth 
line on ~age 12 be deleted and the following substituted: "The charter shall provide 
a method for amendment. ,: Charter commissions should have this flexibility. 

In the fourth paragraph, I recommend that the petition per cent be changed 
from ten to six. 

New Counties and County Boundaries 

Any attempt to consolidate counties is probably an empty gesture but your pro
posal is a good one and I would recommend it. 

I wish to express my appreciation to you for the many hours you have spent on 
this difficult task and also for giVing me this opportunity to present my views. 
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Mr. Shocknessy noted that the county boundary provisions may be very important 

when consideration is given to the total regionalizing of the state on a geographical 
basis. 
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Hr. Hax r..othschild, County Engineers Association - I am the Hood County engineer. 
~~e did not have a formal statement but listening to these comments I felt I should 
talk to you because in revi~~ing the information that I received you lent yourselves 
mostly to classification and charter work. There was no mention as such of restruc
ture in county government. I therefore support the League of ~~omen Voters in most 
of their comments and I support you in your report. It's not true that as an elected 
official I am opposed to changes in county government. In fact, since coming into 
county government I have done everything in my power to change the areas that I 
work in to make them more efficient, more responsive to my people in my county. And 
I am not afraid at any time to have you visit my county and I'll stand on my record 
and on my programs. County engineers do not have to apologize for the job we're 
doing and most of us are quite willing to stand on our record. In fact every four 
years we do. 

I do work w~th chambers of commerce. My experience in working with chambers 
while it is good and I want their input, sometimes they create some of the problems 
that they're trying to tell you now we don't have the means to solve becaus~ of 
course, they represent special interests. 'Ie are working with these people trying 
to solve these problems. I feel I do have an obligation to protect the electorate 
and that doesn't mean protecting the car dealers or the restaurant owners, that 
means protecting everyone in that county. I sit on the county planning group, and 
a group in Toledo that drew a regional plan for action, but I've been there now 
long enough to know that were I depend on them I couldn't get a bridge built 
or a road rebuilt. I'm also a member of the Council of Governments. l've been 
very disappointed. I find myself continually hamstrung in the programs I'm trying 
to achieve. I appeared before you 8 short time ago when we were talking about 
money. At that time I expressed my concern. I can give you some bad news and I 
can give you some good news. I had a bridge go down. It collapsed. No one was 
injured. It wasn't a school bUS, that's the good news. As you continue your study 
of local government, I will be available to you. 

l1rs. Orfirer - Thank you, Hr. Rothschild. Helre very happy to have you speak for 
the group you represent. 

'l>1r. Haslar, County Commissioners Association - The first thing I want to say is 
that there is a bit of confusion between two committees - the Constitutional Revision 
Commission and the Commission on Local Government Services. This is widespread 
among local officials in Ohio. He have an 91ificial record as opposing abolition 
or consolidation of any office, recommended in the other Commission's report. '~ith 

classification the problem is where you break it off and what you call the classes. 
The question is whether you call it Class 1, 2, 3, or 4 or re4,blue or green. The 
smaller counties resent being called Class 4. That's one of the problems we had. 
He are certainly interested in being responsive to the needs of the people. 

Mrs. Orfirer - He "1ould be interested in hearing any comments you might wish to make 
about these specific proposals, what the reaction to the proposals of the County 
Commissioners Association is. 

Mrs. Eriksson - A questionnaire was sent out to county commissioners through Mr. 
Maslar's association. The questionnaire was not framed in the specific language 
of the ultimate proposals, adopted by the committee, but generally on the question 
of classification. He did get reactions from I suppose approximately half of the 
counties. Generally speaking, classification was favored by more than half of the 
respondents. 
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Mr. Cloud, ~~ntgomery County Commissioner who was to represent the County 
Commissioners Association of Ohio, was not present. Mrs. Orfirer referred to Mr. •Cloud's prior testimony and to resolutions to which he had referred adopted by the 
CCAO which approved most of the proposals in the committee report. 

Hr. Maslar, what we perhaps need is a clear statement of where your group 
stands. 

•
~~. Carson - I'm terribly interested and I suspect others may be about the views of 
county commissioners around the state of Ohio. If it were possible for the staff 
to give us a summary of these questionnaires I think it would be helpful. 

~tts. Orfirer - A summary does appear in our committee report. The questionnaire, 
however, related only to classification. I wish that Mr. Cloud were here but ap •parently he has been held up. He was the one who reported to the committee on 
those resolutions covering all the topics. Twenty-one of the 34 replies favor 
classification. Five of counties over 150,000 population favored classification. 
There are 30 counties with population between 30,000 and 150,000. Of the 11 re
sponses from this group eight favored and three opposed classification. •

The next meeting of the Commission was set for Monday, July 23, at 1:30 p.m. 

On motion of Mr. Heminger, the Commission adjourned. 

Ann M. Eriksson, Secretary Richard H. 
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MINUTES 

Ohio Constitutional Revision Commission 

July 23, 1973 

A meeting of the Ohio Constitutional Revision Commission was held on Monday, 
July 23, 1973 in Room 11, House of Representatives. State House, Columbus. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Gillmor and Ocasek; 
Representatives Fry and Roberto; Messrs. Carson, Carter, Cunningham, Guggenheim, 
Mansfield, Montgomery, ~~s. Orfirer, Messrs. Ostrum,Russo, Skipton, Mrs. Sowle and 
Mr. Hilson. 

Without objection, the minutes of the June 14 meeting were approved as submitted 
to the members in writing. 

Mr. Carter - Mr. Carson recently submitted some thoughts to us on a matter of con
siderable importance and I have given them a good deal of consideration myself, and 
feel it is of sufficient importance that I would like to share this with the Com
mission as a whole. Nolan, would you be good enough to give us the benefit of your 
thinking on this question of submission of our proposals to the voters. 

11r. Carson - This letter was written to Bill Taft and is about what we could do to 
insure more success at the polls for the Commission's recommendations. I have been 
concerned thet the piecemeal approach that we've been taking has never really worked 
because a lot of our proposals may not have any real appeal to them. If they are on 
the ballot alongside a lottery, for example, they haven't much appeal. All the press 
is directed at the more current issue. Let me read a few portions of this letter. 

First of all, have the Commission fix an achievable target date for completing 
our review of revising the Constitution. I would hope the target date would require 
us to work a little bit harder than we have been working, because I think it may be 
only a matter of time before we begin to hear criticism about the amount of money 
being spent and the lack of important results. Secondly, after agreeing on a target 
date for the completion of our entire study the Commission leadership would approach 
the House and Senate leadership to try to set up a schedule for concentrated legis
lative action on all of our proposals following completion of our work. We ask the 
legislature to present all of our proposals as a package rather than present them on 
a piecemeal basis. Third, assuming the legislative leaders agree to this approach, 
our Commission staff and Commission members could then be available during this con
centrated legislative period so that we could work on modifications, revisions, etc. 
as might be necessary. On the legislature's consideration of the entire group of 
amendments they would then be put on the ballot at the next primary or general elec
tion, whichever should be agreed upon, with ballot language that they were generated 
by this Commission and approved by the legislature. I would also hope that the 
legislative leaders might agree to keep any other constitutional issues off the 
ballot so that we wouldn't be confused by other more controversial issues of the 
legislature. I have long been impressed by the success that the recommendations of 
the 1912 convention had at the polls. That Convention held a special election for 
consideration of 41 propositions, many of which were of extreme importance. All but 
8 of the proposals passed. I do not think I would necessarily favor a special elec
tion but do think that if we lumped all our proposals on the ballot at one time it 
would come across to the voters that these were generated by the Commission and would 
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give us a better ~pportun1ty for passage thAn our present piecemeal philosophy. This 
kind of approach would also permit the pte88 to evaluate our enti.re package and 
sample ballots could be printed for the voters to take to the polls. We could also 
form a campaign committee to explain the amendments to the voters. This is much 
harder to do on a piecemeal basis. Finally I think the press would like this approach. 
As you know, almost the entire press opposed the convening of a constitutional con
vention in 1972. Some of the editorials cited the Commission as the reason for not 
supporting the Convention. I suspect the press might feel this is a more realistic 
way to get a job done rather than spin things out over such a long period of time. 
It is difficult to sustain public interest in the work. So, Mr. Chairman, that's 
what I hoped might be considered. Let's get our work done, present it to the legis
lature and see if they won't agree to consider it and get it on the ballot as an 
effort generated by this Commission, stir the press up, get our campaign committee 
and see if we can't have a good acceptance by the voters. The Commission would still 
have time then to come back to pick up any pieces that were dropped by the voters 
and could resubmit a second set of proposals. 

Mr. Fry - I think there is a great deal to be said for the proposal. Unless we do 
set some deadlines for legislative action they just won't be handled as they should 
be. The Citizens Committee on the State Legislature, which I thought did an excellent 
job, had difficulty in getting things enacted, as there was no follow-up. They had 
to take their place along with a lot of other matters. I think Mr. Carson's proposal 
that our leadership would meet with the legislative leaders and pick a definite target 
date would mean a better chance for enactment of the work of this Commission. 

Senator Ocasek - I think it's a good idea. I personally feel frustrated the last 
six months in legislative reaction to our proposals, particularly over in the Senate 
where we have six or seven of them. There is general h08~ility to the proposing of 
a flexible debt limit. 

Mr. l11lson - Wouldn't we be changing the direction of this Commission? We would be 
delegating ourselves to be a mini-Constitutional Convention. 

Mr. Carter - A convention is usually measured in months. We have been at this task 
now for several years and I think the date we would be talking about would be a 
couple of years away yet. I don't think that the legislative intent was to preclude 
us from doing it this way. 

~~. Roberto - I think those are interesting suggestions but I don't think it is ne~ 

cessary that they be submitted in one entire bunch. Perhaps two batches would be 
better. 

Mr. Ostrum - llhen we started out we had quite a bit of discussion of whether we 
should go the piecemeal route or give the legislature the whole package at once and 
the only reason we went the piecemeal route was that we thought with the history of 
constitutional reform in other states that we would be better off to go piecemeal 
than presenting the whole at once and drawing all the opposition at one time. But 

favor Mr. Carson's suggestion. 

Mr. Carter - You understand that Nolan's position is that these issues would still 
stand by themselves as they did in 1912 so you wouldn't have the reaction of voting 
against the whole package. They could still vote against one. 

Mr. Ostrum - I share Senator Ocasek's frustration. I dpn't think any of us want to 
make a lifetime job out of this Commission. 
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Mr. Carson - I would just like to say that I am more optimistic about the Senate 
reactions than Senator Ocasek is. I think the resolutions are going to get out of 
committee. I don't know what will happen on the floor. 

Mr. Carter - The major thrust of Nolan's plan is to get them all on the ballot at 
one time. A variation might be to feed the various provisions into the legislature 
on an orderly basis so that they could work at them separately with a date in mind 
when they would either dispose of them one way or another, so that we had a ballot 
objective in mind. The whole package, or maybe two, might make some sense. I don't 
know. What I would like to do is to have the backing of the Commission for talking 
with the legislative leadership to see if we could set up this program. 

Mr. Skipton - In 1975 there will be different legislative leadership. It would be 
bad to be in a position where we thought we had agreements and then the principals 
change. 

Mr. Carson - Let me reiterate two points which I think will be valuable in trying to 
get our proposals adopted by the voters, which is our goal. I don't think we want 
to spend all this time out of our lives and then have it all go down the drain. Num
ber one, explaining these things to the press. We could make sure they understand 
and generate some editorial support or opposition. Secondly, a campaign committee 
could be organized. As we have discussed it's very difficult to organize a campaign 
committee and keep it organized over a four or five year period. Those are the two 
big benefits that I see. 

Mr. Mansfield - So we also have an obligation to advocate the adoption of the things 
we come up with? 

Mr. Carter - Not by statute. 

Mr. Mansfield - I would like to know where our responsibility stops • I was under the 
impression that our task was to submit to the legislature recommendations, period. 
I didn't anticipate that we would be embroiled in campaigns. 

Mr. Carter - The second part of that is clearly up to the individual members of the 
Commission. The Commission itself has no authority to go out and sell. The history 
of constitutional revision in other states has demonstrated that unless those that 
are involved in sponsoring constitutional revision must do more than what we are 
doing which is to study, advise and recommend. When it comes before the voters some
body has to get out and explain, promote if you will, and that would be the function 
of a campaign committee which might involve members of this group and would involve 
others of the public who are interested in that activity. There is nothing in our 
enabling legislation about promoting the ideas we sponsor) but I do think it would 
be quite a waste of time if some of the members did not help in organizing citizen 
efforts to get the job done. As individuals, not as members of the Commission. 

Mr. Ostrum moved that the Chairman be empowered to discuss this proposal with 
the legislative leadership and report back to the Commission. 

Dr. Cunningham seconded the motion. 
A voice vote was taken. All voted "AYE II 

• 

The Chairman remarked that the Commission has a new phone number and a change 
of address for Senator Applegate. 

• Mr. Carter - I would like to have a brief report on the status of the Commission~s 

proposals. ~:l:t 
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Mrs. Eriksson - The debt proposals are currently in the Senate Ways and Means Commit
tee. Mr. Carson has been before the committee and subcommittee several times. They 
are still in the subcommittee. l~e did discuss with Senator Gillmor the idea of'sep
arating two proposals on debt. One would contain the flexible debt ltmit and one 
would incorporate the idea that debt outside the constitutional limit would be by 
referendum. The Senate has scheduled for hearing this Thursday H.J.R. 10 which is 
the proposal for joint election of Governor and Lieutenant Governor. 

Mr. Carter - I'll ask ~~8. Sowle to tell us about the work of the Elections Committee 
but before I do that I'd like to make a couple of introductory comments. As you 
know the Commission has been involved in a discussion of how the voter can make a 
decision, how he can be knowledgeable enough about matters on the ballot that be can 
make an intelligent response. It's quite clear that in the response of the voters 
at the last election there was very little understanding of what the issues were 
about. So the Elections Committee has been addressing its attentions to what extent 
it is appropriate for the state to become involved in the explanatory and education 
process and has been concentrating on how the amendments to the Constitution should 
be placed on the ballot. Would you be good enough to tell us what is going on, Mrs. 
Sowle. 

Mrs. Sowle - The committee is considering ballot language, who should prepare it, 
what kind of provisions there should be for court review and timing, dissemination 
of information by the Secretary of State's office and other changes in Article XVI, 
Section 1. We're going to take that up first and then turn to other things. Our 
aim is to report back to the full Commission on those issues in the fall before we 
take up the remainder of the matters before us. The Commission can then get a 
package of these issues to the General Assembly by the end of the year, because this 
will affect the way all Commission proposals go to the General Assembly and to the 
people. 

Senator Applegate - I think it's very important. I get a lot of comments from people 
back home stating that they're totally ignorant of what they are voting on, and it's 
ironic that a couple of years ago we asked the voters to approve only the publication 
of information about initiated constitutional amendments in newspapers for five con
secutive weeks before submission to the electorate. Prior to that, the Secretary of 
State used to send out individual explanations to all the voters. But when the 
people looked at the few dollars they were going to save, and they didn't know what 
they were voting on when they were voting on that. I don't know whether they used 
the mails to distribute information on that one or not, but it's important to note 
that California and some of the larger states do use the mails. 

Mr. ~lilson - As a member of the committee, I would just like to point out that if we 
can come up with a single amendment in this area it will make it easier to explain 
our packages later on. 

~~. Carter - That's the reason for the urgency of this amendment. It will make the 
constitutional change process in Ohio more meaningful to the voters. The committee 
has given this problem a lot of thought and the Secretary of State's ofifice has been 
most cooperative, and I think some interesting proposals will come out of this which 
won't necessarily involve the expenditure of large sums of money. 

Mr. }~ntgomery - The Judiciary committee met this morning to continue its study of 
the court structure in Ohio. We heard from three common pleas judges - Judge Robert 
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Tague from Perry County representing the small county's point of view, Judge Adrian 
Miller from \-looster, which is Hayne County, a medium sized county, - Judge Niller 
is also President of the Common Pleas Judges Association - and then we heard from a 
large county judge, Judge Tyack here in Franklin County representing the large county 
vi~1point. It was a very interesting discussion and an active question and answer 
session following their presentations. In a nutshell I think they told us that they 
were very well pleased with the way the Modern Courts Amendment is operating along 
with the rules of superintendence of the Supreme Court of Ohio and they saw no need 
for constitutional changes as far as structure is concerned, that is in the trial 
court area. They were opposed, I think, generally to the idea of districting; that 
is, more than one-county districts, and made quite a case for looking beyond figures 
on judicial workloads, caseloads, etc. because there is a lot to justice other than 
statistics. He'lL continue studying the court structure. In September we'll probably 
hear from the Ohio State Bar Association Modern Courts Committee to see what changes 
they might ~1ant to make in the Constitution to amplify some of the things that they 
didn't cover in the previous amendment. The three judges felt that there was no 
compelling reason to change the structure of Ohio courts at this time and would like 
to give the situation a little more time to find out how the new criminal code and 
the new criminal rules of procedure are going to operate. 

Mr. Carter - Our next order of business is the discussion of county government and 
for that purpose I am going to ask ~~s. Orfirer to take the chair. 

Mrs. Orfirer - It is a great pleasure to present these proposals to you for action 
today. He have talked about them so much in the last three or four sessions that 
I'm going to speak very briefly before turning them over to you. The committee feels 
that a great deal can be accomplished with your help and the help of the legislature 
to improve the quality of county government in Ohio. The one particular point that 
I would like to make is that the proposed recommendations make an improvement in 
county government possible. In most instances they don't make them happen but make 
it possible for them to happen, which in our view is as it should be. 

Mrs. Orfirer moved to accept the recommendation of the committee for the 
changes in Section 1 of Article X which would provide for the classification of countiel 

Mr. Ostrum seconded the motion. 
A discussion followed. 

~k. Mansfield - For whatever reasons I have not been able to attend the last few 
meetings of the Commission, and I find myself not prepared to vote on some of these 
issues, and to vote on others. Is that permissible? 

Mr. Carter - Indeed it is. We hold the vote open until the next meeting for the pur
pose of permitting members who are not here to record their votes if they wish to, 
and also for members who wish to withhold their vote, so that's perfectly O.K. 

The first recommendation allows a limited classification of counties by the 
General Assembly. 

}~s. Orfirer - This would be the first time that counties can be treated differently, 
because they are now required to be governed by uniform laws. This would an;iwer the 
request that we have had from many, many people that counties vary greatly in their 
populations, in their geography, degrees of industrialization, etc. They face dif
ferent kinds of problems, and they want different kinds of governmental for~s. 
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Senator Oca:tok • Cla&sification could be on "population or any other ~eas.onable basis." 
If we didn't do it on population, what other basis could we use? 

}~s. Orfirer • Topography, geography, it could be on the density of population, it 
could be on the degree of urbanization, degree of industrialization, whatever would 
pertain to the type of legislation which was being discussed. 

Senator Ocasek • You could classify one way for population, another way for degr~~ of 
industrialization? 

Mrs. Orfirer - Depending on the type of legislation that was passed you could use as 
your criteria for classification, population or one of the other criteria. 

Senator Ocasek - We say "no classification shall contain more than four classes:!. 
Does this mean a total of four? 

~~s. Orfirer • Within each classification there may only be a breakdown of 4 classes. 
For example, the 88 counties would have to be divided into four or fewer classes. 

Senator Ocasek • In other words, if I were distributing highway money I could have 
4 different classes for highway money? 

11rs. Orfirer • If this dealt with the government or organization of the counties, 
although I do not believe that distribution of state funds, by itself, would fall 
within these categories. l~e .re just providing the flexibility for the legislature 
to make this determination and saying that it must be done on a reasonable basis 
related to the purpose of the classification. It cannot be just something arbitrary; 
You cannot use some ridiculous criteria that has no bearing on the purpose of the 
legislation. If the purpose of the legislation 
is best suited by using the criteria of population, which it probably would be, then 
that would be the criterion that would be used. Or it could be done by a combination 
of criteria. 

Senator Ocasek - Well, I agree with that but then I get back to the same question-
can I classify more than four different "identities" of counties for any other pur
pose. And the answer is yes. 

Mrs. Orfirer - Correct. 

Senator Ocasek - Well, I'd like to know what, if it's only for the purpose of organ
izing county government. You said population could be one and geography or topography 
could be others. Now do I add up and get 4 different classifications to categorize 
counties or am I going to get 4 in this group and 4 in another group? Will 88 
counties be identified more than 4 different ways for any particular purpose? 

Mrs. Orfirer - Not for any particular purpose, but for many different purposes, yeg. 
there could be different classifications. 

Mr. Skipton - As I understand it, you're saying that for provision of highway services 
by county government, there could be four different kinds of organizations of highway 
departments in the counties. In other words, you could have some counties provide 
all highway services including maintenance of city streets. In another classification 
maybe they could handle only what we now call county highway systems. 
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Mr. Carter - One example which made it crystal clear to me: suppose you wanted to 
have a department in a county looking after water resources and monitoring the use 
of waterways. Then you would certainly have a different classification for counties 
on the lake, than for counties which didn't have anything but little streams·-and 
that sort of thing. It would give them the opportunity to organize to meet the 
problems they are facing in each county. Is that a fair statement? 

Mrs. Orfirer - Yes, thank you, Mr. Chairman. 

Mrs. Sowle - About the last phrase, nor each class shall contain more than one county". 
How many counties are on the lake? 

Mr. Carter - About 15 

Mrs. Sowle - If only one has a particular problem of flooding, perhaps there should 
be a category for that one. l~hat was the purpose of the limit? 

Mrs. Orfirer - Well, it was the basic theory of not allowing such specific legisla
tion in order to assure that there was some degree of commonality. 

Mrs. Sowle - But you don't contemplate that that will present a problem. 

Mrs. Orfirer - No, we feel that we have had this great extreme of having to have all 
88 counties have it, and we feel this is a considerable improvement. 

Senator Ocasek - Government means functions and duties and operation. There can be 
no more than four classes in one classification, but there can be a number of classi
fications of the government of counties. This would be extremely difficult to sell 
to the legislature--that you could group counties on other than population for basic 
fupctions and purposes. You are going to let some counties do some things and other 
counties won't be able to do them. I see this as very difficult to write into legis
lation. 

Mrs. Orfirer - Is it the number of criteria open for use that you think will bother 
the legislators? 

Senator Ocasek - It will bother me if you say that there can be a number of classi
fications in organizing counties for their government functions. In the services 
that counties render they will be different, depending on their density of population, 
topography or this or that. 

Mrs. Orfirer - Yes, depending on the need for that group of counties. 

Senator Ocasek - That will be very sticky. Every time I've ~nown something about 
formulas for highway or welfare money, for example, we try to get as many constants 
and as few variables as possible. Now we're permitting other variables of counties-
Size, topography and everything else. When you stray from population in the distri
bution of money or functions or authority, this bothers me. There may be other things 
to be considered beside population, but I'm not quite clear as to what those things 
are. Perhaps we face that battle after we establish the principle. 

Mrs. Orfirer - We would expect that where it's appropriate the criteria of population 
would be used. In the commonality of problems there would not be a proliferation 
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of classifications. What we are attemtping to do is leave the flexibility to 
the General Assembly to ovarcome the problems that now exist. All 88 counties are 
very different--you are certainly aware that the tiny rural counties to the large 
metropolitan county have very different kinds of problems. and you must enact the 
same kind of legislation across the board, that counties that don't want or don't 
have the need for certain types of powers are getting them along with those that do. 

Mr. Russo - This doesn't raise the volume of state services. It just supplies an 
opportunity for the county governments to expand county services that they need ne
cessarily for the kind of county they are classified as. For instance, let us say 
that there is a federal grant available, and you can get the grant if you meet a par
ticular classification, and if there are state funds available. If you aren't in that 
classification, you can't get federal money anyhow, so it doesn't make any difference. 
If we can get a $10,000.000 grant, for example, with a $2.000,000 state allocation 
certainly the State of Ohio would be much better off. The question of reasonablenel8, 
of course, can be argued and debated forever in the House and Senate, but you're not 
going to have any old classification. You've got to have a reasonable basis to 
classify in the first place. 

Mr. Ostrum - At one time the committee had a draft that enumerated various types of 
classifications--in fact, it was limited to certain classifications, including popula
tion--and in debating this we decided that we would higlight only population, since 
this was the most obvious and understandable one, and that we would leave it flexible 
for the legislature to establish other reasonable classifications without limit. There 
was some debate that maybe we ought to limit the number of classifications, perhaps 
to four or five. I think that the committee didn't feel that that would be necessary, 
but we would require a reasonable relationship to the purpose of the classification. 

Mr. Kramer - Other criteria that were considered were location. assessed valuation, 
and number of governmental units located in the county. 

Senator Applegate - Is this idea based on any federal program or guidelines? 

Mr. Russo - No, I just used that as an example. 

Mr. Ostrum - I think part of our problem is that we're trying to write a constitutional 
provision for the future. We don 1 t know what the future will bring, and we don't want 
to be changing the Constitution all the time, so we thought that rather than limiting 
it only to the criterion of population we should be more flexible. 

Mr. Wilson - Does classification of counties exist in other states and was there any 
testimony before you of any specific problem in Ohio that would be solved by classi
fication? 

Mrs. Orfirer - Yes, it does exist in other states, and there are problems such as the 
one I mentioned. 

Mr. Russo - I might just point out the regional concept of Lake Erie which has a spe
cific problem by geographic concept, for one, and the problem that is isolated from 
the rest of the state, number two, and a problem that is peculiar to the residents. 
Because the Lake is a body of fresh water which we don't have anywhere else in the 
State of Ohio. So if we had classification of counties the entire group of counties 
along the Lake could fit into that classification and solve their. particular problems. 
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• For instanco. the working agreement that we want to have with Canada on lowering the 
Lake level. The countia8 that are vitally affected by the shore erosion should de
cide whether to lower the Lake level, not the rest of the State of Ohio. 

~~. Wilson� - But under our present Constitution is there a prohibition against them 
doing it? 

•� Mr. Russo - Well, if we had classification we could give them the opportunity to act 
as a unit, rather than acting individually or as advisory groups. They have no 
authority. They can merely suggest. 

• 
Mr. Carter - For example, you might very well have a water erosion commissioner in 
those counties that need that kind of activity. The only way it can be done today is 
for the legislature to pass an act saying that all counties should have an erosion 
commissioner. Some counties would have no need for it. If you change the structure 
in one county you have to change it in all. 

~~s. Orfirer.- One of the major ways in which this would be helpful is in structure-

•� the number of people in county government, the type of legislative body, etc. 

Senator Ocasek - Haven't we recently passed legislation allowing counties to employ 
certain people? I know some counties have a beekeeper but that doesn't mean everybody 
has to have one. You could have permissive legislation by the state. 

•� Mr. Carson - Madame Chairman, I think this is a good provision and I support it but 
I do have a� concern about the number of counties that may be in each class. You can 
have two counties in a class, as I understand it. 

l~s. Orfirer - Right, and the remaining 36 must be divided among three classes. 

• Mr. Carson - Your reason for requiring that at least two counties in a class is a 
recognition of the fact that you don't want special legislation. My concern is that 
I don't think two counties is enough to prevent that special legislation which I 
think I do. Did the committee consider as many as 4 counties? 

• 
Mrs. Orfirer - Yes, we did consider several logical alternatives. We decided that 
any number that we chose would be arbitrary, and that, again, we felt that our intent 
came across by writing it this way and it would be up to the legislature to ~plement 

it in such a way that there would not be any special legislation. But we certainly 
would be open to any amendments that you may want to make here. 

• Mr. Carson - Perhaps these things won't happen--there are all sorts of things people 
might be able to dredge up in opposition to this. Could the legislature take some 
action which would be discriminatory against two counties in the state--which they 
might not be able to do if the class were larger? On the other hand couldn't the 
legislature� do something extremely beneficial for two counties to the detriment of 
the other 86 counties? I don't think this would happen if you had a class a little 

• 
bit larger. 

Mrs. Orfirer - I think you can answer the point about doing something to the advantage 
of two counties-you would have the representatives of the other 86 on your throat. 

Mr. Carson moved to amend the last sentence to read as follows: "No classifica

• tion shall contain more than four classes and each class shall contain not fewer than 
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four� classes andeacb·class shall contain not fewer than four ~unties."
 

Dr. Cunningham seconded the motion.� 

Mr. Carson - The committee agrees and I agree with them that special acts are not 
desirable. If you didn't have this "more than one" position, you would have total 
special legislation possible. For many years in Ohio we've tried to stay away from 
that. The Constitution, I think, intended to prohibit special acts. If that is a 
correct position, I don't think you've done it by restricting it to two rather tha:l 
one. 

Mrs. Orfirer - I might add that we haven't had anJ objection to this from county 
officials. Incidentally, we have received a letter from Mr. Cloud, of the County 
Commissioners Association, speaking for the Urban Counties Committee of the Associa
tion, since our last meeting. He said "of the 5 proposed changes to Article X of 
the Constitution, 4 have been advocated and formally adopted by both the Urban Counties 
Committee and the general membership of the CCAO. The classification of counties is 
a legislative tool which would allow counties to solve the types of problems partic
ular to their size or type of county while at the same time not forcing every county 
to act in the same manner. This approach is strongly advocated by urban county com
missioners in Ohio." I bring this up only in that neither in his letter, nor in Mr. 
Maslar's letter speaking for the whole association, did they bring this up as a 
point of concern. 

Mr. Montgomery - Since population is probably the most likely way to classify, in 
line with what they've done along this line, do we have any figures to compare popu
lations of current counties? I don't knm~ whether the number ought to be 2, 3, or 6. 
Why 4? 

Mr. Carson - I'd use 4 because it seems to me we could logically include Cuyahoga, 
Hamilton, and Franklin and Lucas in a legitimate class. 

Mr. Montgomery - The concept is sound. I'm not sure the number is right. 

Mrs.� Orfirer - By population those four belong together but I imagine some of you 
can conceive of situations in which there are differences among those four counties. 

Mr. Kramer - On the question of numbers, we did look into that and I think that the 
approach that the committee took was that as Mr. Carson mentioned, special legis la
tion was not desirable. On the other end of the spectrum you come to a number around 
10 and that seemed to the committee to be too large so that the number must be some
where in between 2 and 10. Lucas and Summit Counties are fairly close in populstion 
so it becomes a question of whether it's 4 or 5. Close behind would be MOntgomery 
County, and then Mahoning so that drawing numbers becomes pretty difficult and so 
you have to recognize if you pick a number, to some extent you are going to be arb!
trary. So that what you have to decide is whether two is really too small and would 
allow for special legislation. If you're going to use more than that, it's just a 
matter of discretion and judgment. The committee would be receptive to a discussion 
and possible change. 

l1rs. Orfirer - For discussion, if you take the 4 or 5 largest counties, do you think 
that there are important differences between them where a dividing line should be 
drawn? Would it be important to have a lower limit of 2 or would it be just as well 
to have a lower IUnit of 3 or 4? 
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• Mr. Kramer - Even if it were on the basis of population, it is possible to imagine 
Cuyahoga and Hamilton counties as having somewhat similar problems, as opposed to 

• 

Franklin county, for example, since both Cuyahoga and Hamilton counties are pretty 
much incorporated and have probably reached the limits of their expansion, whereas 
Franklin County is still facing the expansion of Columbus. I think that's one area 
where there are substantial differences in the three larger counties, in the prob
lems which they are facing right now. 

Senator Ocasek - llhy only four classes? I wrestle with the judges pay raise bill, 
about a classifications. The same with the welfare bill. I'm not sure that two or four 
is the answer and I'm not sure of the rationale of 4 classes, because of what I know 
of how the state classifies counties now in some things four is not a relevant number. 

• Mr. Mansfield - C~n the legislature classify counties now? 

Senator Ocasek - For certain purposes, yes, but not as to organization. 

Mrs. Orfirer - Not for organization or government.

• Mr. Carter - Hight I ask why the committee had this II no more than four classes ll ? 

• 

Mrs. Orfirer - He felt that was a reasonable number for keeping this thing within 
bounds. He wanted a lower limitation and we wanted an upper limitation. Four may 
be the wrong choice, or it may be an arbitrary choice, but this is certainly open to 
amendment. 

Mrs. Sowle - Can cities be classified under the Ohio Constitution? 

Mrs. Orfirer - They are just classified by population into villages and cities. 

•� Mr. Carter - And of course we have home rule charters.� 

~~. Montgomery - Have there been any problems in other states with classification? 

Mrs. Eriksson - I don't know of any state which has had classification that has 
abolished it, except when it went as far as it did in Ohio before 1912. This was

• really the reason why the home rule provisions were written into the Constitution-
so that cities would not be classified by the General Assembly and require a lot of 
special legislation. I believe this happened in other states as well, but I don't 
think that any states which now permit classification classify them to the extent 
that it is an onerous burden on the legislature, except for those states where they 
still have special legislation, in effect. There, the legislature really adopts

• all the legislation for the local units of government on an almost individual basis. 

Mr. Hontgomery - Is classification included in the Model State Constitution? 

Mr. Kramer - Yes, that permits an even broader classification. It's unlimited. 
That's where the language lIany reasonable basis ll came from.

• l~. Mansfield - Madame Chairman, would it be appropriate to amend to eliminate the 
last sentence altogether? 

~~s. Orfirer - Leave it unlimited? 

• Mr. Nansfield - And hang your hat on lIreasonablenessl'. 
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Mrs. Orfirer - That is l~at the Model State Constitution provides and we would be� 
happy to go along with that if that is your wish. •� 

Mr. Kramer - An example of a state with problems is Maryland, which does not really� 
have a system of classification as much as it does not have a prohibition against� 
special legislation. There the legislature spends about as much time on local county� 
problems as it does on state problems.. But of course, the situation in ~faryland is� 
somewhat different because there are fewer counties, and they have more powers. They •� 
are more akin to municipalities than to counties in Ohio. But this is something of� 
a problem in ~~ryland and it does get into the kind of situation that special legis
lation breeds in that when special legislation is permitted for each individual unit,� 
the matter of legislative courtesy grows up so that if nobody else is particularly� 
bothered by what that local unit wants, then they will get their way because everyone� 
understands that if you do this for me in my county then I 'tdll do the same for you •� 
in your county.� 

Mrs. Orfirer - This, then, is the reason for the last sentence. 

Mr. Ostrum - It brackets and gives some reasonable limits and deals with this special 
legislation problem. You could add or subtract a few here and it wouldn't make much .. 
difference. 

Mr. Wilson - In other words, it opens the can of worms a little way but not all the 
way. 

~~s. Orfirer - No. I think we're providing flexible legislation that's very much •
needed in Oh io • 

Mr. t~ilson - I still don't see why you can't permit several counties to get together 
to do what's needed in water pollution. I don't see why the Constitution has to be 
cluttered up to do this. •
Mrs. Orfirer - It is true that permissive legislation is possible, but it does not 
always solve the problems because it is not mandatory, and is sometimes difficult to 
get enacted because of opposition from those who do not share in that problem. 

Dr. Cunningham - I don't think the qualification of the last sentence is necessary 
in constitutional language. I would go along, at this point, with the recommendation • 
to delete the last sentence. 

l~. Carson - t~ould eliminating the last sentence have the effect of permitting leg
islation affecting only one county in the state? 

~~s. Orfirer - Yes, if it were deemed to be a reasonable classification. • 
l~. Carson - In the preceding sentence, I think that the reasonableness does not apply 
to population, which stands by itself. 

Mrs. Orfirer - The reasonableness pertains to the use of the criteria. • 
Mr. Carter - Then population is prima facie evidence of reasonableness. 

l~. Kramer - It would have to be related to the purpose of the classification. 
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Dr. Cunningham - "Population, or any other reasonable basis .•••" 

Mrs. Orfirer - If there is no further discussion, we should vote on Mr. Carson's 
amendment which has been moved and seconded which would change, in the last sentence, 
"more than one county" to "not fewer than four counties." 

The amendment was defeated on a show of hands. 

Mr. Mansfield moved to amend to delete the last sentence.� 
Dr. Cunningham seconded the motion.� 

Mr. Carson - Mr. ~~nsfield, if this amendment is adopted, could a classification be 
adopted that would include only one county? 

Mr. Mansfield - Based on population, which I do not think would have to be according 
to reasonableness, I think the answer is yes. 

Mrs. Orfirer - }~ interpretation would be that, if you removed the last sentence, it 
would be theoretically possible to have one county in a class provided that the cri
teria used to create classes be related to the purpose of the classification. 

Mr. Hontgomery - I'm concerned about how the Supreme Court would interpret "reasonable. l1 

Could you have something unfair and still reasonable? 

Mr. Mansfield - There is a concept of discrimination, and you can have, under court 
opinions, reasonable discrimination. 

Mrs. Orfirer - If there is a reason for the distinction--a good cause for one county 
to be by itself, then I think it could be done. 

Mr. Guggenheim - I am not against the amendment and will probably vote for it, but 
it might be attacked because it will appear to be for the purpose of permitting leg
islation for Cuyahoga County alone. 

~1rs. Orfirer - Or for any other county. 
I 

Mr. Guggenheim - But the question seems to be most often raised in connection with 
Cuyahoga County. Although it 'Bays "or on any other reasonable basis" it specifically 
authorizes classification on the basis of population, which seems most directly re
lated to Cuyahoga County, if the last sentence is eliminated. It would then seem to 
authorize legislation applicable specifically to the largest and smallest population 
counties. 

Senator Gillmor - You could create GO separate classifications, and this is of some 
concern to me. I think you'd have a lot of pressure in the legislature ,iben you have 
specific little one-county problems to have a proliferation of classes. I don't think 
it's just limited to the largest and smallest counties. You could create a class of 
all the counties beb~een Gl,OOO and 90,000 and that would be reasonable. I think it 
opens it up a little too broadly. 

Dr. Cunningham - But the Supreme Court would say that was unreasonable. 

Senator Gillmor- I don't think that is the criterion. You have two criteria here: 
population, and that's all you need if you classify on the basis of population, then 
you have to establish a reasonable basis.
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rlr. Kramer - 1 w~~lrl like to present the committee's ~uder8tanding of this and the 
position of the framers of the model constitution, on which this language is based. 
The classification can be made on the basis of population or it can be made on any 
other reasonable basis, such as location or number of subdivisions within the county 
or the assessed valuation of the county, or something that is reasonable and not 
absurd, but either population or any other basis must be related to the purposes of 
the classification. So if you go to a very narrow classification, such as putting 
each county in a separate class according to its population, I don't think that 
would be permissible unless somehow you were able to relate those 80 population cate
gories to the purpose of the classification. It's not just classifying, it has to be 
to some end or purpose. 

Dr. Cunningham - You are putting the legislature in a straightjacket when you say 1, 
3, 5, 4 classes or something like that. 

Mr. Kramer - The burden would be on someone challenging the legislation to establish 
that the classification was unreasonable. 

Senator Ocasek - The legislature passed a law saying that counties with over 
1,000,000 population could elect 5 county commissioners and ~«. Bartunek left the 
Senate and ran for county commissioner and then the Supreme Court held that the law 
was unconstitutional because what you do for one county in the area of county govern
ment, you must do for them all. It is clear to me that with respect to governmental 
structure, we cannot pass any special legislation or classify counties. In the area 
of government, however, we can pass permissive legislation which will enable counties 
to do what they want to do. I look at this language of not more than four classes 
and I do not see how that will tie in with legislation already on the books, such as 
pay raises for judges, which already uses more than 4 classes. Four classes might 
inhibit the legislature in some areas. I don't knM~ what the magic number is. But 
maybe removing the last sentence is too flexible; I am also worried about 88 cate
gories of counties. As far as organization of counties, I am in favor of flexibility. 

Mr. ~~nsfield - I would call to your attention Mr. Kramer's last remark t that if the 
classification is based on population, it still has to be related to the purpose of 
the classification. I submit that most of the things you are worrying about will not 
occur - you can't make a classification of all counties with a population of 650,562 
and have it hold up as related to the purpose of the classification. I agree that the 
language "related to the purpose of classification" modifies "population" as well as 
"any other reasonable basis." 

Senator Ocasek - I'm not worried that we will go as far as Paul suggests and have 88 
classes of counties, but I am concerned that we will have a lot of special legislation. 

Mr. Montgomery - I think we should understand, too, that special legislation is not 
necessarily bad. The connotation is negative, but it isn't always bad. It can some
times be very l-10rthwhile. 

l~. Carter - Mr. Mansfield, just to clarify this idea of reasonableness and where it 
applies, uould there be any value in having the word "reasonable" before "purposetl 



each classification shall be for a reasonable purpose. 

Mr. Mansfield - No, because you are assuming by the very fact that it has passed, a 
reasonable purpose. I agree with Mr. Kramer in h~1 the courts would construe this. 
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Mrs. Sowle - I don't think we should put "reasonable" in before "purpose" because 
that would substitute judicial judgment for legislative judgment as to for what pur
poses classification could be done. I share the fear, not so much of favorable 
treatment of one group of counties, but of discr~ination--I don't see how a small 
group of counties could protect themselves against discrimination. I am at a loss 
for a specific example, however. I am also concerned that if we eliminate the last 
sentence we ~iill have the Maryland situation where the legislature i8 involved in 
special legislation. But perhaps four classes aren't enough. vfuat I would really 
like to see is the first part of that last sentence eliminated, leaving only the 
requirement that you cannot have just one county in a classification. I would leave 
the rest as it is, except that there does seem to be an ambiguity as to whether the 
population classification must be related to the purpose of the classification. 

l~s. Orfirer - One suggestion is to remove the reference to population so that it 
would read lion any reasonable basis related to the purpose of the classification'.' 
thus making it clear that the criteria must be both reasonable and related to the 
purpose. Mr. Mansfield has moved and it has been seconded that the last sentence be 
deleted. 

A vote was taken by hand-the motion was defeated. 

Mrs. Sowle moved to delete "the basis of population or" and "other" in the prior 
sentenc(; so that it would read "on any reasonable basis related to the purpose of the 
classification." 

Senator Gillmor - I think there is value in retaining population as a basis, so that 
you do not have the question raised each time you want to classify as to whether 
population is a reasonable basis or not. 

}~s. Sowle - But there may be times when population would not be a reasonable cri
ter10Q. The example of water facilities on Lake Erie is an example, where location 
and not population would be the important criterion. 

Senator Gillmor - But you could do that with or without your amendment. 

Mrs. Sowle - The problem I have with the language is that just those of us at this 
table have already had two different interpretations of the question as to whether, 
if you use population as a basis, it must be related to the purpose of the clas9ifi
cation. I propose thiS because I don't thiw< we should recommend a provision that 
has an ambiguity in it. I don't see any purpose in permitting population to be used 
unless it is related to the purpose of the classification. 

Mrs. Orfirer - The amendment liould not eliminate population as a basis, but would 
only make it relate to the purpose of the classification, as any other criteria 
would have to. 

Senator Gillmor - Hhen you set up a classification for a major area of concern, 
usually someone is unhappy about it. and if you eliminate population as a purely 
technical standard that you can use without considering whether it is reasonable or 
not, you just open it up for those who are unhappy to challenge it and cause delay. 
My objection to eliminating the last sentence, with population in there. was that 
it opened it up too wide. But I like having population in as an acceptable standard in 
and of itself as long as you have the additional protection of not having too many 
classes. 

Hr. Hansfield, Senator Gillmor ~ if you put a conma after "populationll and a conma 
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after "basis" 'iI,:,uldn' t that solve your problem and solve 'the other problem, too? 

Mrs. Sowle - I would be willing to withdraw my amendment and substitute this one. 

lir. Carter - Then population clearly has to be related to the purpose of the classi
fication. It would eliminate the ambiguity. 

Hr. Hansfield seconded the motion, and it 101aS adopted by a shol-l of hands. 

Mrs. Sowle - I move that the last sentence be changed to read as follows: itA classi
fication may contain more than one class, and each class shall contain more than 
one county. 11 

Mr. Ostrum seconded the motion. 

There was discussion about whether the sentence is meaningful, since a classifi
cation 1s not a classification if it contains only one class. ltts. Sowle suggested 
eliminating the first part of the last sentence and saying IIEach class shall contain 
more than one county.1I Hr. Carter suggested "Each class within a classification 
shall contain more than one county." 

l~s. Orfirer - For example, you may classify counties for the purpose of having a . 
certain form of government, and that is the purpose of the classification. Each 
class within that classification must contain more than one county. Classification 
is an act and by that act you divide the counties into as many classes as you want 
to. Mrs Sowle's proposal would remove the limitation that there may not be more 
than 4 classes in any classification, but retain the limit that each class must con
tain more than one county. You may have different classifications for different 
purposes. 

Hr. Carter - You could say t'A classification shall not result in any class with 
fet-ler than 2 counties." 

Hr. l1ansfield - Another way would be to say IINo classification shall contain a class 
'dth fewer than 2 counties.:J 

Mr. Carter - Or "No classification shall result in any class containing fewer than 
2 counties." 

Mr. Montgomery - And by this we are saying that we can't do anything for Cuyahoga 
County that we can't do for at least one other county. 

Mr. Carson - This is better, in my judgment, than being able to have 88 classes. but 
you are still permitted to have 44. 

Mrs. Orfirer - Assuming the method of classifying is related to the purpose, and the 
criteria are reasonable. 

Mr. Carson - This really opens the door to special legislation. If you restrict it 
to 4 classes, or whatever you choose, that is a reasonable limitation, but I am really 
concerned that we would have a pot full of bills with special provisions dealing with 
little special problems of a county. l~ concern is that the legislature then only 
has to worry about the acceptance of a provision in one or two counties and I 
sure that this makes for good legislation. The best legislation, in my view, 
which has general application over as many people as possible. 

am 
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r~s. Orfirer - Nolan, from your experience in the legislature. do you really feel that 
there is a possibility of there being 44 different classes? 

Mr. Carson - If you are familiar at all with the code provisions on municipal courts, 
you will find page after page of special provisions on the municipal courts of the 
various counties--one municipal court may have jurisdiction different from any other 
municipal court in the state of Ohio. And these are constantly amended. Every year 
some county ",ants to change the provisions dealing \'lith its own municipal court. 
don't think this is a good procedure. The delegation of one county makes a deal with 
everyone else, let us change this one thing relating to our municipal court. And 
the other legislators don't even think much about it, or whether it is really a good 
thing. 

Mr. Ostrum - Going to two counties changes the whole ball game quite a bit. 

Mrs. Orfirer - I can see it happening with two counties, but I can't quite see it 
resulting in 44 classes. It might result in three or four groups of two counties, 
but I'm not so sure that would be so terrible. 

Mr. Carson - I don't think that some of the things worrying Oliver even come within 
this provision. 

Mrs. Orfirer - No, many of them do not. The school foundation program, for example, 
has nothing to do with this. Nor would the way the state distributes its money to 
counties necessarily be related to the government and organization of the county. 

Mrs. Sowle - The language suggested is satisfactory for my amendment, although I find 
that Nolan is very persuasive, and also now believe that some of the things Senator 
Ocasek is worried about are probably not related to the purpose of this constitutional 
provision, and so what we are doing will not affect how the legislature acts in those 
areas he mentions. 

Mr. Skipton - Are o~8anization and government synonymous terms? That is part of the 
confusion in my mind and, I believe, in Senator Ocasek's. I am not so much concerned 
with the first time the legislature classifies counties, but I can foresee that every 
session of the legislature there will be many bills to change classification in such 
a way that one county goes from one class to another and thus you will really have 
special legislation which we are trying to avoid. A county may be within 10,000 or 
so of being in another class and wants to have some of the powers of that class, so 
there uill always be bills to change just one number in the population categories. 
A bill just to change one figure will be altering a classification scheme that much 
planning and thought went into originally. 

Mr. Kramer - These two terms used here and also in Article XVIII, section 2, are terms 
of art--organization relates to the structure of government and government relates to 
the powers, and they are distinguishable. An official being chosen one way in one 
class of counties and another in another class falls within the structure of govern
ment. "Organization and governmene' can be read "structure and powers." 

Mrs. Sowle withdrew her amendment. 

A roll call was taken on the first recommendation of the Local Government Com
mittee altered only by the insertion of the two commas (after "population" and after 

• 
"basis"). 
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Mr. Mansfield inquired whether the roll call being kept open applied to 
amendments or only to the recommendation itself and was advised by the chair that the 
vote on amendments to a recommendation is final at the time it is taken. •Carson - yes; Carter - yes; Cunningham - no; Guggenheim - yes; Mansfield - no; 
Montgomery - abstain; Orfirer - yes; Ostrum - yes; Skipton - yes; Sowle - yes; 
Wilson - no. 7 yes and 3 no, 1 abstain. 

The Chairman announced that the roll call would be held open until and includ
ing the next meeting. Votes will not be taken by mail in the interim. • 

The remaining recommendations of the Local Government Committee will be taken 
up at the next meeting, at which time there will also be a public hearing on the 
Legislative-Executive Committee's Executive branch recommendations (Article III). 

No August meeting will be held. The September meeting will be held on Friday, •
September 7, at 1:30 p.m. unless substantial testimony on the executive recommenda
tions appears, in which case the meeting will begin in the morning. Members will be 
notified if this develops. 

It was further agreed that the October meeting will be Monday, October 15. •
On motion of Mrs. Orfirer, the meeting was adjourned until September 7. 

Ann M. Eriksson, Secretary Richard H. Carter, Chai~an • 

• 
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MINUTES 

Ohio Constitutional Revision Commission 

September 7, 1973 

A meeting of the Ohio Constitutional Revision Commission was held on Friday, 
September 7, 1973 in Room II, House of Representatives, State House Columbus. 
The meeting began at 10 a.m. and resumed at 1:30 p.m. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Calabrese and Ocasek; 
Representatives Celeste, Fry, Norris and Roberto; Messrs. Carson, Carter, Cunning
ham, Guggenheim, Heminger, Mansfield, ~lontgomery, Mrs. Orfirer, Messrs. Ostrum, 
Russo, Shocknessy and Mrs. Sowle. Senator Gillmor, Mr. Speck and itt. Skipton were 
present at the afternoon session. 

Without objection, the minutes of the July 23 meeting were approved as submitted 
in writing to the members. 

Mr. Carter - The first item is a public hearing on the recommendations of the legis
lative-executive committee, on the executive branch. Several persons wish to be 
heard. We will come back to this question in the afternoon to hear an additional 
person who was not able to be here this morning. 11r. John Skipton, who is chairman 
of the legislative-executive committee will not be able to be here until later, 
and he has asked that Don i~ntgomery represent his committee for the purposes of 
the hearing this morning. 

Hr. Hontgomery - Thank you, ~tt. Chairman, members of the Conunission. This morning 
we'll hear first from the representative of the Attorney General's office, l~. James 
Laurenson. 

Mr. Laurenson- 11r. Chairman, honorable members of the Commission, Director Eriksson, 
on behalf of the Attorney General Bill Brown, we'd like to express our appreciation 
for your courtesy in inViting us to appear today. The Attorney General has prepared 
a memorandum concerning the analysis of the proposed amendment of Article III, Sec
tion I, which I believe has been distributed to all of you. To summarize briefly, 
the Attorney General wholeheartedly supports continuing the office of Attorney Gen
eral as an elected one, furthermore he supports the proposition that if the duties 
of the Attorney General can be spelled out without going into unnecessary decail, 
then that is acceptable for constitutional purposes. However, the proposal wbic~ 

is presently before the Commission seeks to reduce and eliminate certain powers 
and duties of the Attorney General. Attorney General Bill Brown submits that this 
would substantially injure the office and the rights of the people of Ohio. At 
this point, I would like to just turn to the memo that's been distributed to you, 
to summarize briefly the major points that we feel are before the committee. Con
cerning ~'1hat are known as the common law powers of the office of the Attorney Gen
eral, on page 7 of the committee recommendation, which is summarized on the first 
page of my memorandum, comment 3, the last t'10 sentences we are concerned with. 
The committee states IlHowever, the committee in its deliberations with regard to 
the office has expressed concerns and reservations about the potential exercise of 
powers not set forth in the law based upon the common law origins of the office. 1I 

So the committee has found in Ohio no judicial recognitions of authority not spe~ 

cifically prescribed by statute, it has framed its proposal in such a way, to 
assert its vie'l1 that only statutory pm/ers and duties should be recognized. It is• 249 
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the Attorney General's position that this 1s incorrect in the first instance t in 
that the common law powers of the office of Attorney General have been recognized 
by the Ohio legislature t and I will point to legislation which has incorporated 
common law powers of the office. Secondly, that the Ohio Supreme Court has expressed 
that they recognized the powers and duties of the Attorney General beyond those 
delegated by a statute from the legislature. Finally, at present, there are many 
important cases in the courts of Ohio based upon the common law powers of the office, 
which would be adversely affected, if this recommendation were adopted. 

Revised Code Section 109.26 provides in part "In addition to all his common 
law and statutory powers, the Attorney General shall prepare and maintain a register 
of all charitable trusts established or active in this state." So here one specific 
recognition of common law powers by the Ohio legislature which would put this section 
of the Revised Code in substantial doubt were the committee's recommendation adopted 
in the Constitution. 

~~. Shocknessy questioned whether the section actually conferred common law� 
posers on the Attorney General and if so, what they are.� 

Mr. Shocknessy - Do these words really add anything? The memorandum recognizes 
that the sections of the Code set forth all of the statutory powers and authority. 
Even if you are correct, even if we were to agree, it wouldn't be impossible to 
amend the recommendation to say d as are prescribed by law, or as are something or 
other by common law II • I don't know what that verb is but I know it could be done 
if we want to incorporate in the Constitution a common law concept which has not 
been either recognized or understood in Code states such as ours. 

l~. Laurenson - I'd like to first answer your question as to whether the language 
was surplusage under 109.26. Hhen you turn to page 3 of our memo,recent court 
decisions of Ohio, in the Supreme Court of Ohio, Brown v. Byers Corporation, where 
the action was based on statutory law and the common law, the court said "Having 
determined that the amended complaint alleges the existence of a charitable trust, 
~s defined by R. C. 109.23, it is unnecessary to determine the extent of the common 
law powers of the Attorney General in dealing with charitable trusts." 

11r. Shocknessy - But not having done so, I think that's obiter dictum. 

Mr. Laurenson- The reservoir of the Attorney General's power has not been defined, 

Mr. Shocknessy - That's right. That's where we are, deciding what we are finally 
going to do with respect to the recognition of common law powers and whether or 
not there are such things. 

~~. Laurenson - I don't think we can really say that because we're a Code state we 
can impose upon the legislature the obligation of writing a statute which covers 
every possible contingency that may arise in the future. Another example that I 
would use would be the case brought by our predecessor, Attorney General Paul Brown, 
on Lake Erie pollution, in the United States Supreme Court. That case involved pol
luters outside the state of Ohio. The state filed suits against companies in 
Canada and Michigan for discharging poisonous mercury into the waters in those two 
territories. 
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l~r. Shocknessy - Regardless of what has been done in the past, what our mission is 
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here is to do whatever is required under the Constitution for the future. Of course 
we have respect for what has been done in the past. I think some things also in the 
past have been called common law powers in the absence of any authority as to what 
"7as conunon laue 

Hr. Laurenson - The provision reads: liThe Attorney General shall be the chief law 
officer of the state, with such powers and duties as prescribed by law. II One sug
gestion is to say lito have such powers and duties as are prescribed by statutory 
and common lal~~ The question was raised by the legislative-executive committee as 
to whether the law recognizes common law power, and it concluded that it does not. 
I think that the Supreme Court cases cited on pages 2 and 3 of our memorandum ac
knowledge the existence of the common law powers of the office of the Attorney Gen
eral. Beginning in 1880 and continuing to July of this year. 

Mr. ~lontgomery - But nowhere does the Supreme Court say what they are. 

f~. Laurenson - It has been defined by other jurisdictions. There's never been a 
case presented to the Ohio Supreme Court. The common law is not limited to Ohio. 

~~. 1wntgomery - If a court of record in Ohio has not made a decision on a subject, 
and the Attorney General is asked for his opinion on the subject, your position is 
that the conunon law power of the Attorney General is what the Attorney General says 
it is. 

Hr. Laurenson - He have to go back to the traditional viel~ of the common 1a,~ powefs. 

l,tt. Montgomery - That's true. The Attorney General would look at ~ decisis to 
decide that question, but nevertheless he would say what his powers are and that 
would be that. 

l1r. Laurenson - But the courts are the one that have the final say, not the Attor
ney General. As noted in your research study No. 16, the advisory power of the 
Attorney General is not binding on anyone, not even the person who asks him. 

lIr. Nontgomery - A lot of people in Ohio think they are pretty binding, until a 
court has made a decision. 

l'~. Laurenson - But there are parameters of common law powers, so you won't find 
the Attorney General going off half-cocked in directions in which he has no business 
going. The limited use of such common law power is what I have attempted to demon
strate. They.~ have been in cases where there is no specific statutory authority. 
But had the Attorney General not acted in those areas, the people of Ohio would be 
without a remedy. Like the mercury pollution case, it affects Lake Erie because of 
polluters outside of the jurisdiction of the state. The EPA and the prior water 
pollution control board had jurisdiction limited to Ohio waters. So if we tell the 
Attorney General that he has no common law powers, the action could not have been 
brought absent a specific statute passed by the Ohio legislature. And without re
gard to whether or not that would ever get through, it would be unnecessary. There's 
a public trust over the waters of the state of Ohio and it is the Attorney General's 
right to enforce the protection of the purpose of this trust. And this is what 
we're attempting to preserve through this presentation today. There are three other 
cases, thet we have filed, and ~10 of them involve alleged polluters of Ohio waters 
under the public trust doctrine, claim that Ohio should be entitled to recover 
damages to its waters. I would then conclude by saying that all of the lawsuits 
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currently pending to the extent that they are based on the Attorney General's com
mon law powers would be proscribed by the proposal of the executive committee. 
Furthermore, the continuation of this litigation may very well be jeopardized by 
the adoption of this amendment in the middle of this litigation. So our contention 
is that this legislation may eradicate 100 years of legislative and judicial recog
nition of the common law powers of the Attorney General of Ohio, and destroy cen
turies of tradition in Anglo-American law, and common law about the powers of the 
Attorney General. 

Hr. Uontgomery - Are you saying then, that the public trust doctrine extends to the 
entire subject of environmental protection, extends to the air? 

Mr. Laurenson - Hell, that has not been so held at this time. 

l~. Montgomery - Are we to know the Attorney General has no original jurisdiction by 
the Constitution or by statute in the subject of the pollution of the air and water? 
That he has original jurisdiction which derives from the public trust doctrine to 
prosecute people for pollution? 

Hr. Laurenson - Not necessarily to prosecute, but to protect the environment. 

Hr. Montgomery - I'm not critical at all of the end. Polluters should be prosecuted 
by proper authority. I am a little apprehensive of the means to get at the issue. 

Hr. Laurenson - He're not talking about a criminal prosecution. That's clear from 
the Code. Criminal prosecutions cannot be found from common law. lie are talking 
about civil actions, either to enjoin the further pollution of public property, or 
to recover damages, from prior damages to that property. These are the kinds of 
actions that the Ohio Supreme Court would say are the subjects of public trust, 
back into 1893, was the court's decision, but that was where the legislature has 
prescribed specific agencies of the state of Ohio to bring actions on administrative 
hearing, then the Attorney General would not have jurisdiction. lIe are talking 
about only those areas which are not covered by specific statutes. The conclusion 
of the Attorney General is tlio-fo1d. First of all, the amendment should read that 
the Attorney General shall be the chief law officer for the state, and stop it at 
that point, ~lithout the insertion of "with such pouers as may be prescribed by law" 
or, if that language is felt necessary, it could be ;lthe powers and duties as pre
scribed by statutory and common law." The final point that I think is worth making 
is that the average private citizen of Ohio has common law rights. The vast major
ity of the litigation in our courts has been based not upon the statutes and legis
lation but upon the common law. lihat this proposal would do would be to strike from 
the Attorn~y General the right to invoke the common law on behalf of the entire .. 
state and on behalf of the entire people of the state. And this is what we feel is 
improper and should be thoroughly considered by the Commission. We hope the Com
miSSion will adopt the proposal of the Attorney General which is to eliminate the 
language, and to disapprove the specific comments of the committee, or else to in
clude common law within the provision of the Constitution. 

Hr. Bansfie1d - l-~. Laurenson, you have made the statement that the majority of the 
cases are based on common law. Do you have any evidence for that? 

Itt. Laurenson - I would cite the figures of the Supreme Court with regard to the 
number of automobile accident claims. The right to bring a negligence action is a 
COmmon law right. Negligence applies to a majority of the cases in our courts. 
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Negligence Is based upon the common law. 

t~. t~nsfield - Solely? 

Mr. Laurenson - ~vell, if you want to cite someone for making an improper left turn 
you can cite the statutes. If someone just does damage to your property by trespass, 
negligence, nuisance, or any of the other ramifications of that, that would be com
mon la",. 

i~. Mansfield - Aren't there statutory definitions of nuisance? 

Hr. Laurenson - There are statutory definitions of nuisance, but there are also 
common law definitions that the Supreme Court recognizes. Basic contract law is 
also a matter of the common law. Offer, acceptance, contract. 

Mr. rlansfield - Are you forgetting about the Commercial Code? 

Mr. Laurenson - It applies to merchants. The Commercial Code does not apply to the 
average individual citizen. If you and I are not merchants and I enter into a con
tract to buy some property from you, I submit that there is not a specific statute 
that spells out the provisions, and my actions against you, for failure of consid
eration or whatever, would be based on the common law principles. 

~~. ~funsfield - I would submit, sir that the Commercial Code has uniform application 
to every kind of action described in that Code. 

Mr. Shocknessy • I submit that "such pO~-1ers and duties prescribed by law" includes 
uhat you consider the common law and certainly would go so far as to permit the 
legislature to incorporate the common ISH. "As prescribed by la~-1" leaves it wide 
open for the legislature to do if it chose, what you propose, within this languag~, 

without changing it at all. 

Nr. Laurenson - liAs prescribed by 1a,,}' , has a built-in concept that was indicated 
in your research study no. 15. That language "as prescribed by lawtl has been inter
preted with opposite results in four different cases in four different states. Two 
states have held, I believe, that lias prescribed by law" includes common law power. 
Two states say it does not. 

l~. Shocknessy - That's judicial. {-fuat I'm saying is that the legislature could 
incorporate the concept you have under this constitutional provision. 

i~. Laurenson - I think that with the committee's comment as such, the court would 
be constrained in the last analysis to find that the common law powers were intended 
to be abolished because the committee said that. 

~tr. Shocknessy - The court will interpret based upon law, not on what we say around 
here. 

Senator Ocasek - You prefer the language liThe Attorney General shall be the chief 
law officer for the statelt which would include common law? 

~k. Laurenson - I interpret that as no change in the present position. 
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Senator Ocasek - You do not see that as perhaps involving someone in the future 
saying that does not include all the powers that you in the Attorney General's 
office think it should? 

~~. Laurenson - It would probably be preferable to include the spelling out of the 
constitutional powers. I think there is a certain amount of antagonism to includ
ing the common law in the Constitution. The Supreme Court has the final say in 
what the extent of the powers are. 

Hr.Shocknessy - I can think of three different ways of phrasing it to make it the 
way you want it. And I thiru< that leaving it wide open may not be as good for pos
terity.Leaving it the way it is, '1ith the language as is but incorporating the 
common law, is far preferable to leaving it wide open for anybody to say what the 
chief law officer is. That can mean anything, just like the 14th amendment to the 
Constitution of the United States has been interpreted to mean almost anything. 
Just give it 50 to 100 years, if you leave it wide open, and see what it might 
mean. 

~~. ~IDntgomery - Are there any other questions. If not, we tharut you very much. 
Our next witness this morning is lirs. Gertrude Donahey, Treasurer of State. 

}ks. Donahey - Thank you, Hr. Chairman, distinguished members of the Ohio Oonstitu
tional Revision Commission, distinguished members of the legislature, and all others 
present. I came here to personally commend you on your fine report. As far as the 
Treasurer of State's office, I would like to say that I offer you my full support 
and I believe I speak for the people of the state of Ohio, that they will be just 
as proud and pleased as I am that you recommend that the Treasurer of the State of 
Ohio continue to be elected and responsible directly to the people of the state of 
Ohio, rather than appointed by the Governor of the state. Other than that, I have 
nothing else to say. Thank you. 

~k. lwntgomery - Does anybody have any questions? Thank you, i~s. Donahey. 

There were no more witnesses on the legislative-executive report. 

~k. Carter - The next item on the agenda is the consideration of what I consider a 
very important matter, as to other members of the commission, and that is this 
question of how constitutional amendments are handled on the ballot, how we can do 
a better job in the state of Ohio by giving the voters some idea of what they are 
voting on, what the issues are all about. The Elections and Suffrage Committee 
has made recommendations that were sent to you. I think they deserve careful con
sideration. Mrs. Sowle has done a great job in running this committee, and for 
the purpose of hearings on this important discussion, I would like to turn the 
meeting over to Katie Sowle. 

j,·~s. Sowle Thank you. Secretary of State Brown is here to speak on this recom
mendation. 

}k. Brown - Mr. Chairman, ladies and gentlemen, I'd like to express the satisfaction 
that our office has in the activities and progress you've made in a very important 
subject, that of simplifying the language of the ballot for constitutional amend
ments, to give the people something that they can understand. Your suggestions 
are that we sLmplify the language, and that the language of the ballot should be 
prescribed by a board composed of four persons and the Secretary of State, and to 
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limit the jurisdiction of any law suit to the Supreme Court only, and to make it so 
that any action would be filed 69 days before the election. The proposal requires 
the preparation of the ballot at an earlier time than is now required. For ten day~ 

the language for the ballot would be subject to public inspection. We have kept in
formed the news media throughout the state of the progress the committee has made aqd 
I'm pleased to say that you have received favorable editorials from every metropolitan 
n~wspaper in the state. I think that what we have here is overdue, and we have men
tioned it in prior years, but we had no one to align with. I want to commend you for 
giving us that opportunity to work llith you. Jim Marsh, the Assistant Secretary of 
State, spent a lot of time with the committee, and in very good contact with your 
staff. If you have any questions, I would like to turn my part of this over to Jim 
Harsh. 

At that time several members of the Commission expressed their praise and grati
tude to Secretary of State Brown for performing his duties so well. 

lira. SOl-lle - Thank you. You have before you the recommendations of the committee and 
an explanation of the proposal for Article XVI, Section 1. I think the fact that the 
committee was able to get this proposal to you now is a real tribute to everyone whQ 
worked on it, including the special committee that was apointed to study methods of 
the Commission in submitting proposals. I would also like to thank 11r. James rwrsh, 
the Assistant Secretary of State, for the assistance of the Secretary of State's of
fice. You have before you the proposal itself. 

The first purpose is to provide language for the ballot so that voters can under
stand what is on the ballot, and at the same time to provide for a public body, as 
neutral as possible, to engage in voter education about the constitutional proposal! 
The second purpose of the proposal is to restrict judicial review of ballot languag~ 

in three major respects. First, it would lessen the technical requirements concerning 
the ballot language, so that the ballot language need only identify the proposal in' 
an intelligible way to the voters. Second, it would restrict the time in which chal
lenGes could occur, so that challenges to ballot language cannot occur just before 
the elections, and complicate the mechanism of the election. And third, it would re
strict review to an original Supreme Court matter, so that it would not involve all 
kinds of appeals and a long delay. Those are the principal features. The committe~ 

considered only legislative proposals, and not initiative petition proposals. Because 
that is a very complicated procedure and we wanted to get this proposal to the Com
mission soon enough so that if the General Assembly decides to adopt it, it can app~ar 

on the l-wy ballot. He will next turn to the initiative petition type of initiated 
constitutional amendment to see whether it should be conformed in some respects to 
this proposal. 1~. Y~rsh, did you want to say something? 

Mr, Marsh - tiro Chairman, members of the Commission, I think the Secretary of State 
covered our testimony. His explanation and t~s. Sowle's explanation of the issue 
need not be added to. If you have any questions of me I would be most happy to an
swer them if I can. I think that you have before you a very important amendment. 
The feeling of our office is that it's extremely important, and I thiru< most important 
to the voters of the state of Ohio. 

Urs. Sowle - Senator Applegate raised the question about ballot language, and about 
voter education. Hr. ilarsh, would you like to explain some of the considerations 
behind this proposal that the Ballot Board can deal with voter education, and the feet 
that we didn't bind the Ballot Board in the proposal to a particular procedure. 
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Nr. harsh - I think that one of the t'\oJofold thrusts of the Commission in considering 
thin Has not only the simplification of lan~uaze on the ballot but also some procedure 
to familiari.ze the voter \·,ith Hhat he lias Goinr; to be votinG on before he enters the 
votinn booth. \Then you have a rllthcr complicated issue, obviously, education at the 
time of entering the booth is a little late in coming. So the Ballot Board would I 

have the authority to make some kind of publication, Hith explanations and arguments 
for and against these issues, unless the General Assembly prOVides for the arguments. 

11r. r..usso - The Secretary of State 3ets the ballot question 90 days before the elec
tion. No\~ there's nothing in the language there that mandates the Secretary of State 
to turn it over to the Ballot Board at any time. And they have no days before the 
election to turn it back to the Secretary of State. Now you're giving them 10 days 
to look it over and draw up the proposal for the ballot. Em-I the general public has 
10 days to look it over, because on the 69th day, if: they don't file a complaint, they 
don't have any time left. Is that correct? 

llr. Harsh - Yes. 

Hr. r..usso - You don't mandate that the Secretary of State has to turn it over to the 
Board on the 90th day. He might Hait until the last minute. 

Hr. Harsh - A statute could mandate him to call the Board together immediately. 

Hr. H.usso - Shouldn't that be in the Constitution? 

Hr. Hanlh - As a practical matter, I think the Secretary of State would call the 
Board tocether quickly. Ten days is not an undue length of time to prepare ballot 
l.:JnGuage. It can be a very complicated and complex job. Especially when you've got 
[ive people that have different ideas to express. I don't think that there uould be 
much of a problem Hith the Secretary of State's timely calling a meeting. HO\"1ever, 
if you Hant to provide for that by statute, you could, and if you \'1anted to put it 
in the Constitution, you can. 

Mrs. Eriksson - AlthOUGh there's nothing in here that says that the Secretary of 
State shall call a meetinG of the Ballot TIoard immediately, it hardly seems necessary. 
If the Secretnry of State did not act to do so, I don't see uhy the other four members 
of the Ballot Board couldn't do so if they want. The language of the constitutional 
amendment itself is public property. It must be spread upon the journals of the 
le3islature Hhon it's adopted in both houses, so there Hould be no question about 
its beine lanGuage \oJhich is unavailable. 

i-lrs. Smvlc - He ecrtainly can tnke a look at that language and see if there should 
be a change made. Hy thought l"lould be that the Secretary of State is a member of . 
thnt I>''1l1ot noard and it probably uon 1 t happen. 

Senator OC<lsek - The only case in \'1hich the court can refute the ballot language is 
if it IS mislendinf" deceptive, or defrauding. Hot that SOltlei:hing is left out. You 
may have people on the Board Hho think one aspect isn't important and they leave it 
out. You ui.11 [HIve the problem of explaini.ng to the voters that the H8tercd dO~'m 

version of a proposal will serve the purpose of explaining that amendment to them, 
but tlley can't go La court for leavin3 something out. Could the explanation be taken 

to COUl-t for reasons other than the ballot language l-lould be? 

Hr. l~rsh - The present requirement is that the ballot languace contain a condensed 
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text of every detail of the issue or, in the absence of that, the full text of the 

issue must be presented. The Secretary of State has the problems of presenting to 
the voters all of the details in the issues; otherwise he fails to satisfy the re
quirements of the law. And it seems that the voters have had very complex issues 
that they frankly don't understand. I think voters could be better treated, and I 
think the present requirement, in order to fully satisfy the voters, leads to over
complication of the ballot language. 

Hr. Carter - He're changing the whole thrust of the ballot presentation. Rather 
than trying to give a condensed version to the voters, which he reads as he goes 
into the voting place, all we're tryin3 to do on the ballot is to identify the ques
tion, and that's a very major change. He're not trying to condense it, we're not 
trying to sununarize it, we're just trying to identify ~'lhat the question is. It then 
becomes the responsibility of the voter, if he's to vote intelligently, to familiar
ize himself, before he goes into the voting booth, with what this is all about. Now, 
toward that end, we are, as you will notice in the second part, trying to be very 
helpful and in a positive way of entering into certain activities that will allow 
the voter to be informed, before he goes in there. 

Hr. Hansfield - Uhere you say that the General Assembly may provide for the explana
tion and arguments pro and con, or that the Board may prepare the arguments, you're 
not mandating them. 

lIrs. Sml11e - The explanation is required but not the arguments. The cODDllittee dis
cussed at great length whether they should be mandated. tie felt that some of this 
discretion has to be placed in this Ballot Board, and no two proposals are going to 
require the same kinds of treatment. Sometimes there are no legitimate arguments 
against a proposal. The Supreme Court Commission is an example of that; no one 
came out uith arguments against that. He felt that ~'le ~.,ou1d have to place a con
siderable amount of trust in the Ballot Board for the preparation. He say "The Gen
eral Assembly shall prOVide by law for other dissemination of this information in 
order to further inform the electorate." There's no way really that ~'le can mandate 
that this be done, but we can press a policy in the Constitution, and hope that that 
will then be decided important. Does that answer your question? 

Mr. ifunsfield - Yes, but I have another question. In line 22, it says they shall 
prepare the ballot question language, and yet on line 12, it simply refers to the 
ballot question. Hou, I'm sure you don't mean that the authority of the Ballot Board 
was to prescribe the ballot question. ~lhat you really mean there is to prescribe 
the ballot question language. 

l«s. Eriksson - r~S. Orfirer raised a similar question. I think that the ballot 
question is what the Secretary of State does prepare - it appears on the ballot as 
a question. It is that language of the ballot question l1hich can be challenged, not 
whether the constitutional amendment itself is valid or invalid. 

1-~. Hansfield - 11y O'tm feeling is that you oU3ht to be more consistent and use the 
same terminology in lines 12 and 22. 

Hr. Harsh - I think it's important to define what you can rule an issue off the 
ballot for. If the language of the issue tends to defraud, deceive, or mistea~ ac
cording to the provisions of this amendment, it could be ruled off. 
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Mrs. Sowle - He will meet again to discuss this possible inconsistency more thor
oughly. 

•lire Carson - I have two questions. The first refers to line 22. Am I to understand� 
that you're trying to limit judicial review only to the ballot language? Now an� 
explanation must be fair, and not deceive the public and if it is not, the whole� 
issue can later be ruled invalid. ~lhy don't you have the ballot board adopt both� 
the ballot question language and the language of the explanation, and have the� 
Secretary of State put them together so that all those things are subject to orig� •inal jurisdiction of the Supreme Court. 

~ks. sowae - If the Board's explanation was wron3, then the voters could very well 
be deceived, but the remedy might be to order another explanation rather than rul
ing the issue off the ballot. •Hr. l'larsh - I think you might have tHO problems l-1ith that. The Board has 10 days 
to get the ballot language out, and the Secretary of State has to get the question 
to the Board with enou~l time for the Board to prepare the language, and the explan
ation, and the arguments for and against. There might not be enough time. 

}ir. Carson - Not the arguments for and against, just the drafting of the ballot •question language, and the explanations. The explanation has to be accurate so 
that it l'1ould clarify the issue for the voters. 

Mrs. Sowle - Yes, and that in part is one of the problems that the Secretary of 
State's office has met l'1ith at the polls. This provision doesn't limit reviel'7 of 
the language. I 1'1ould think you could have the same problems with court review •
with the newspaper publications that you have with the language. 

ik. ifursh - You could change the language to say that the explanation and the ballot 
language shall not be held invalid unless it tends to mislead, deceive, or defraud 
the voters. • 
Mrs. Sowle - Do you agree? 

Hr. Carter - Hholeheartedly. 

Mr. Carson - It would seem to me that the opportunity to deceive or mislead is much 
more apparent in the explanation than in merely identifying an issue. I think it's • 
a Good idea to make any information to the voters as far as possible. 

r~. lmnsfield - In effect what your saying is that the language in lines 19-22 
should be changed to include the explanation, is that correct? 

Hr. Carter - Yes. • 
Hr. Fry - If the Board is required to "'rite the explanation and the ballot language 
question so that it ''lon' t be misleading, is 10 days enough time? NO'17 for the next 
10 days, the public can view the ballot language itself and the explanation and it 
seems to me that may not provide the voters enough time to challenge. Is it a fair 
amount of time to give the applicant to file a claim in the court? Take the income • 
tax issue, for example. In order to give this Board enough time to write up an 
explanation on such a complex question you need more time. 
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l1r. Norris - I "'ould think that if you're going to put a limitation on the time in 
which to bring court action, you're going to say 45 days, and then you're going to 
have to put a time limit in for drawinz the e~planation question, I think it also 
ought to apply to all challenges. iwst of the challenges you get now are about 
$p1itting issues. There isn't any reason to allow one set of challenges on the e~
planation and on the ballot language and then the ne~t day goes by and then one day 
before the election you find yourself in court answering a challenge of trying to 
split the issues. 

lIra. Eriksson - One reason that many of the recent cases on splitting the issues have 
~one right up to the wire is because the General Assembly did not pass a constitutional 
amendment for 75 days before the election. And this has not been challenged until 
last year. Now we are writing into the Constitution a duty to pass the amendment at 
least 90 days before the election. The problem of splitting issues need not be brought 
up at the last minute. I think that the Supreme Court uould not viel-7 with favor such 
actions brought at the last minute. 

Hr. Carter - There isn't any reason taat we shouldn't take care of it if we can. It's 
perhaps a more logical elections procedure. Can I comment briefly on }k. Fry's point? 
This is a very important judgment that's being made, and I think ~le have to be very 
critical, and the legislators particularly have to be very critical in presenting 
this legislation to the voters, as to ~lhat the real role of this Ballot Board is. 
Obviously, anyone that controls the communication process to the voters has a very 
powerful position, and that's something that has to be treated ~lith great respect. 
On the other hand, and I have been very concerned about this in the committee meetings, 
I have been comforted by the fact that this Ballot Eoard will put language before the 
voters, but if there is a minority view on the Ballot Board or if the press feels it's 
not being done in a proper fashion, there's goin3 to be lots of opportunity to get 
the voters ~o!ith other methods. Nou the second thing that He l'lere concerned about is 
that there are a lot of issues that come up that aren't partisan, the income tax is a 
good e~ample, so how do you give the proponents and opponents in an important situa
tion like that the right opportunity to be heard? That's at least one of the reasons 
for this language in here, that says that the General Assembly may provide for argu~ 
mants for and against, and it's only if they choose not to do so that the Ballot Board 
then has the right to do so. So that it's a rather carefully balanced and carefully 
thought out process to make sure that there's good opportunity for the right informa
tion to be prepared. 

ik. Norris - Just as a suggestion, I tDiru< you could take care of the issue in line 
17 by moving that GO days to either 75 or 70 days and including in that certification 
the explanation. Then you could move all law suits to either Gl~ or 59 daysl all law 
suits challenging the validity of any aspect. Then you will have another 5 to 10 
days for the preparation of suits. 

lk. Hansfield - TJould it be possible to delete the language of all of line 10 and all 
of line 11 except the ballot question. So you could just say that the ballot ques
tion shall properly identify the question for the voters. 

11rs. Sowle - ~le faIt it necessary to specifically negate t~e current case law and 
statutory law uhich require the technical language on the ballot. 

Hr. Norris - Another advantage to including everything within one deadline is that 
all cases are subject to an original jurisdiction in the Supreme Court. 
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iir. P.usso - \7hen we passed reapportionment in the state of Ohio, we gave exclusive 
jurisdiction by the Constitution to the state Supreme Court on reapportionment. 
And nevertheless, that case wound up in the Federal Court for the exclusive juris
diction by a federal court. 

Hrs. Sowle Even though we give exclusive jurisdiction to the Ohio Supreme Court, 
"e cannot limit Federal Court jurisdiction. Our next speaker will be Peg Rosenfield 
of the League of l10men Voters, who has been with us throughout the whole preparation 
of this proposal. 

~~s. Rosenfield - The League ideally feels that a lot of the details in this specific 
amendment should not be in the Constitution, but the discussion this morning demon
strates the difficulties and problems 'lhen you don't provide for them. Therefore, 
we feel that this basic proposal is the best one that we can thiruc of for solving 
a lot of these problems now. Our members have expressed concern to us at the state 
level about the confusion 011 ballot issues. He believe that presently it's terribly 
difficult to understand many of these ballot issues. He'd rather have a Ballot 
Board to make the issues more understandable for the voters. Are there any questions? 

Mrs. S~-7le - Thantc you, and thanl~ you for all your help. I would like to make one 
point. The question really hasn't been raised so just let me say why we did this 
one thing this ''lay. He did not provide, for e>:ample, that the Ballot Board should 
distribute pamphlets. He feel that discretion should rest 'lith the Ballot Board as 
to how to disseminate information. The use of other kinds of media besides the 
printed medium might be desirable. So we did not feel that we wanted to tie the 
hands of the Ballot Board by saying how they should disseminate information. Cer
tainly the General Assembly and the Ballot Board would have the power to consider 
these matters. 

llr. Cnrson - Hay I ask another question? The proposal as presented to us reduces 
the number of times the ballot question is published in the newspaper from 5 to 3. 
I have at least 2 or 3 arguments to ShO'l that these publications are not read by 
anybody. lId like to suggest that you reduce it to one publication. I think it 
would be much more valuable to have one publication in the major newspapers, and 
then have a little box indicating ~1ays people can get copies of the text of the 
amendment, at the local board of election - somethinG like this. I think it would 
be more valuable if we could provide that every polling place would have a copy of 
the full text. 

Nrs. SO'-7le - On that question, we have reduced the number of publications from 5 to 
3 but increased the amount to be published by including the explanation. 

l~. lwntgomery - Do you have any idea of the cost? 

Hr. Marsh· The cost depends upon the lenGth of the prepared material itself. He 
get a fiGure from the Auditor of what the local ne'1spapers v1ill charge, so that it 
depends on the distribution, at least of the smaller newspapers. For the 1972 and 
'73 primary amendments we're aslcing the Controlling Board to reimburse county boards 
about a million dollars, and that's for the printing of the ballot and for the ad
vertisement of the literature and keeping some polling places open. I suppose about 
60 or 70 thousand dollars for advertising. 
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Urs. So~·71e - I ~'1ould be very interested in other responses to advertising. Does 
anybody have any further comment on this? 

Mr. Norris - I think that newspaper advertising is about the best means. Sometimes, 
people ask me ~'1here they can get the text. Here is a place you can get the text of 
the proposed amendment. One time I don't think is enough, two or three might be 
better. I think five is too many, but I think the n~'1spapers are a good method 
because at least they do present the text. 

Mr. ~~ntgomery - If we're going to go to all this trouble of getting it phrased right 
so that l1e can understand it, we ought to put it in larger type. The type now is so 
small that it can't be read ~'1ithout a magnifying glass. I'd be much more concerned 
l1ith having it in readable form, both in the content and the size of the type, thap 
in the nu~ber of times it appears. 

Hr. Ostrum Naybe ue can specify the size of the type. 

~~. Carter - No one reads the le3al description because it's too legal and only 
la\ryers can understand it. It seems to me that \'1hen you go ahead with the concept 
here of not only having the text, which is valuable, as ~~. Norris has raised, but 
you also have an explanation and, perhaps, arguments pro and con, then it becomes 
much more readable, but I completely agree that it ought to be in type large enough 
so that it can be read. Now there's no reason, I certainly wouldn't want to put 
it 1n the Constitution that it has to be of a certain type, that goes against the 
grain of everything ue've tried to do, but there's no reason why it couldn't be 
put in larger type, is there? 

l·.ir. Heminger - If I may, at the present time the law says that the type cannot be 
smaller than a certain size and the ;lsmaller than" then becomes the standard type 
used. The law could be changed. 

Senator Applegate - The Constitution, of course, is only what the people allow it 
to be, and of course nothing should be tied do~m so that there's no elasticity. 
This is such an important matter that cost, in this respect, ,is no factor at all. 
~f the cost is a million dollars an election, if you're able to disseminate enough 
information to provide the people with information so they can vote intelligently, 
if they taI~e the time to read even what ue send them, that at least they have some 
notion about what it is they are voting on, then it is worth the cost. 

Hrs. Sowle - I think we will have to have another meeting to £0110\-1 up on this. 

~~. Carter - lJe're very hopeful 9£ taking action not later than the October meeting, 
so that we can get it to the legislature eith enough time for them to get it on the 
ballot, because they've agreed to take it up early in the year and we've agreed to 
get it to them by the end of the year. 

}~. Carson - May I request that if the Constitution is only going to require iden
tif1cat16n of the issue on the ballot, shouldn't there be a copy of the full text 
of the amendment posted in the polling place? 

I~. Harsh - The present statutes now require that the full text of the amendment be 
placed in each polling place. 

Hr. C~:rter - Hould you be satisfied to leave that as it stands? 
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Mr. Carson - Well, we're being very specific here, and I think we should provide for 
it here. 

Mr. Montgomery - I have a question of Jim Marsh. We've talked about the merits of 
simplifying the ballot language. What position does the Secretary of State take on 
this matter of sharing this responsibility with the Ohio Ballot Board? Is that 
something that your office wishes to be relieved of? 

Mr. Marsh - This s our suggestion to the Commission. He'll be most happy to share 
it. Our office h s difficulty drafting the language and we suggested this idea. We 
hope that at the same time that we share in this responsibility that we can achieve 
some of our goals to make the language simpler, and I think you have to go to the 
concept of a Boar to do that, because of the idea of judicial review and of not re
quiring the full condensed text. 

Mr. Montgomery - It just seems to me that we're inserting a needless step, but the 
Secretary of State's been doing this for a lot longer than I have and if he thinks 
we ought to include four more people, it's okay with me. 

Mr. Marsh - As has been pointed out, it gives a tremendous amount of power to the 
one person to prepare the explanation, to prepare the ballot language, to present 
this to the voters. And it should be done in a way that's nonpartisan and objective 
as it possibly can be. 

~~. Carter - One advantage is that it gives the dissenting view an opportunity to be 
heard and publicized, and we think that's very important. Rather than having one 
man being able to do that. 

Senator Ocasek - Ann, could you bring the Supreme Court rules to the next meeting? 
I think it would be helpful if we had it in front of us, as far as how much we write 
into the Constitution, if we see the rules about elections cases. 

Mrs. Sowle - ~~e're grateful for all of the questions and comments raised and we will 
get back to the Commission at the next meeting, hopefully having all of these worked 
out. 

Mr. Carter - And ready to vote at the next meeting. I would like to comment that I 
think this is one of the most important matters that the Commission will be involved 
in. If we can find a way to get the voters to have some understanding as to what 
they're voting on, we'll have made a real milestone, in constitutional revision, for 
many years to come. But there are dangers which have to be very carefully considered. 

Mr. Norris - Has any discussion or decision been made on Issue #3, whether we'll be 
taking a position on that? 

Mr. Carter - The question has been brought to my attention, and I've taken an admin
istrative position that the Commission may want to object to. As I understand it 
there are certain recommendations that are going to be on the ballot this fall, and 
one has to do with the Judiciary. The question is does the Commission wish to take 
any stand on this issue? This came up before--constitutional amendments on the 
ballot that have not received direct attention by the Commission, and at that time 
the Commission took the position that it was inappropriate for the Commission to 
take a position on issues on the ballot except those that went through the regular 
committee and study structure. So when this question came up on Issue 3 and was 
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addressed to me. upon that previous history. I took it upon myself to say the Com
mission would not take a position one way or the other. Now if any member of the 
Commission wishes to bring that matter up for a different disposition, the Chair 
will entertain that. 

Mr. Norris - Well I don't know whether I'd want to do that if we have a history of 
not taking a position and that's the question I was raising. 

Mr. Carter - It does raise certain serious problems with regard to the Commission's 
business. No matter how worthy the cause, I might say. 

Mr. Norris - The reason I raised it was that most of us who worked on the amendment 
language were attempting to shorten the work of this Commission by several years. 
But if we've taken the position before, I don't think we ought to change it. 

Mr. Carter - I have several announcements before lunch. As you will notice, Mrs. 
Hessler has been married. We're glad to welcome back Tony Russo as a Representative 
member. Also, Dr. Cunningham has retired from Miami University, as of the end of 
June. At the last meeting there was a discussion which was instigated by Mr. Carson 
on the desirability of the Commission having some specific objectives in mind so 
that it can wind up its business rather than being kind of an amorphous body that 
never seems to get things done. As a result of our discussion. the Commission asked 
the Chair to contact the leaders of the House and the Senate to discuss this matter 
and to get their views. I did so, during the month of August and I find that they 
are in agreement. We propose to try to get through the substantive end of our ac
tivities by the end of 1974, as far as the Commission's study is concerned. Now 
that's just a little more than a year away. We will then submit our recommendations 
to the General Assembly early in 1975 so they can all be put on the ballot at one 
time as being Commission activities, and it is also hopeful that these will be seg
regated on the ballot, although you cannot dictate this, so that the recommendations 
would have an opportunity to be considered as a package, similar to what was done in 
1912. The Commission would then have time after that election to take a look at the 
wreckage or success, as the case may be. I think the consensus of the Commission at 
the last meeting was that this was a good plan. I'm happy to report that the legis
lative leaders concur. 

Mr. Norris - Mr. Chairman, I move approval of this schedule of activities. 

Mr. Fry seconded. 

Mr. Carter - That's really what we're after. A commitment by the Commission to this 
program. It means that we will have to intensify our activities. We can no longer 
get by with the casual once a month meeting. It means that we're probably going to 
have to go to bi-monthly meetings at least, maybe not of the Commission, but cer
tainly of the committees and move at a much more rapid pace. It also means that 
certain members will have to serve on more than one committee in order to tackle all 
of the things that we're talking about. My own feeling is that I would rather work 
hard for the next year, and get the job done, than I would stretch it out over three 
or four years and take the same amount of time or more. So that I trust that I will 
have the support of the Commission members in the support of these objectives as 
stated in the proposed press release in front of you. 

Senator Ocasek - I assume you're not saying that after 1974 the Commission will go 
out of business. 
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Mr. Carter - NOt what we mean to say is that we hope to have all the important 
matters done by the end of 1974. 

Senator Ocasek - What are we going to do for the next five years? 

Mr. Carter - Our work is to be done by 1979. If we're done earlier that is fine. 
But in 1975 we will be working with the legislature. There's going to be a great 
deal of work and this is the commitment that we have to get from the legislature's 
leadership. But really we're setting aside the year of 1975 as the year of the con
stitutional revision in the legislature. So then that means we will have to work 
~ctively with the legislature in the earlier part of 1975. Now then we will then 
aee what happens on the ballot in the fall of '75 and then depending on what happ~ns 

in the ballot, will decide our future activities t if any, at that time. 

l1r. Russo - I think both House and Senate should have a special committee just to 
qeal with constitutional revision. My suggestion is that you possibly discuss with 
the leadership the idea of creating a special constitutional commission committee 
and use the members of the House and Senate that are on this committee to receive 
the material and to follow through to get it through the House and the Senate. Next 
year they're going to go ahead with committees, so maybe there's a possibility of 
getting a special committee just for these proposals. 

~k. Carter - The importance and the bulk of the work that has to be handled in such 
a short period of time would probably indicate some sort of special committee or : 
special consideration by the legislature. I will be glad to pass along the though.t 
of this Commission in this regard. ' 

The motion was agreed to. 

The COnMlission recessed until 1:30 p.m. 

Mr. Montgomery reported for the Judiciary Committee and noted that the commi~tee 

will meet on September 28 and ~ill discuss Issue 3 on the November ballot. 

Mr. Montgomery - Is this issue does pass, there are other related matters which we 
will consider for the Constitution. If it does not pass it's ground that we will 
want to cover ourselves and probably make a recommendation on it. In any event 
we are going to take a once over lightly look at it, and then go on to study the 
appellate court structure. '~e will be holding meetings ~~ice a month beginning in 
October. 

Mr. Carter - Mr. Skipton is still not here, so Don would you substitute for him so 
that we may hear Mr. Ferguson. 

Mr. Montgomery - The report on the legislative-executive branch is before you. We 
heard this morning from the Treasurer and Attorney General. This afternoon we wil.l 
hear from the Auditor of State's office. 

Mr. Thomas Ferguson -I am newly on board with the Auditor's office and I did not 
have the time to go into this in the depth that I would have liked. I have read 
your recommendations. I have read the testimony of the meeting at the time my 
father appeared before your committee. As a general comment t I really don't have 
too much of an argument with what you have come up with in your recommendations 
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because virtually you have said "Well, let's leave it as it is." I donlt know whether 
you're ducking an issue, or you're compromising or whether you truly feel this is 
the way it should be. For myself, I feel very strongly about the separation of 
powers in state government. I think they were put there originally for a very good 
purpose and I think that purpose exists today. In your recommendation, the committee 
has concluded that the powers and duties of the elected offices are better stated by 
law than by the Constitution. I feel that the Constitution should say that the 
Secretary of State has the supervision of elections and any laws passed pertaining 
to elections shall come under the Secretary of State. And I feel the same way about 
the Auditor's and the Treasurer's office--that the Auditor is the Auditor for the 
entire state of Ohio and that the legislature should not be permitted to pass these 
functions on to some other body. This is what we feel should be said in the Ohio 
Constitution. I think that if you really feel that we should have independent state 
elected officials other than the Governor that you should go ahead and spell out 
their duties in the Constitution so that these duties could not be eroded by a 
Governor -and a legislature. He all know that we do have landslide elections on one 
side or the other and l~e do know when this happens that the Governor has a tremendous 
influence on the legislature. And I think that the only way you can prevent the 
erosion of the duties of the elected state officials is to spell out those duties in 
the Constitution. 

Dr. Cunningham - Do you make any distinctions between the functions of pre-auditor 
and post-auditor? 

Mr. Ferguson - Basically I think the Auditor of State should be a post-auditor but 
he should be doing post audit functions in a fiscal manner and also from a performance 
standpoint. Now we do very little performance auditing for the reason that we don't 
have the auditors or the appropriation to do the performance auditing that we should 
do. 

Dr. Cunningham - You don't distinguish between pre-audit and post-audit as to the 
vesting of responsibility? The post-audit function is vested historically in the 
legislature. The pre-audit function is really an administrative function. 

~~. Ferguson - I think the pre-audit function is important, but you find in state 
government, as in private industry. that a pre-auditing function--for example in the 
llelfare Department we do all the medical auditing for some 266,000 cases throughout 
the state of Ohio. It's impossible for us to pre-audit every individual bill so as 
part of our pre-audit function we attempt to write certain safeguards in the computer 
system so that we know that the bills have been checked for these things and are 
reasonably correct before they are paid. It's becoming impossible with the volume 
to actually go in and audit each individual piece of paper. 

Dr. Cunningham - Hhy can't a general auditing department take care of that as 
opposed to the so-called Auditor of the State? 

Mr. Ferguson - If you want a division to check on itself there's no reason why you 
can't. The idea of an auditor is that you have somebody else checking. 

Dr. Cunningham - That's why I separate them. 

Mr. Ferguson - Uight. 

Dr. CunninGham - And therefore your auditing should be a post-audit function, exclu
sively. 
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Hr. Ferguson - Hell. not necessarily because the pre-audit function and the post
audit function are very closely related. I might say that the post-audit function 
is somewhat more important in mapy r~spects than the pre-audit function but the two 
are intermingled. 

Mr. Mont~omery - Mr. Ferguson, do you have a statement of the precise language you 
would like to see in the Constitution? 

Hr. Ferguson - That was presented to this conunittee. I don't have it here. 

~ir. ~~ntgomery - You're again submitting that same language. Do you disagree with 
the material on page 5 of our report? 

Hr. Ferguson - You're saying basically let's leave it the way it is now. Do I read 
this correctly? 

Mr. Montgomery - Except that we're saying that the Auditor shall be the chief audit
ing officer of the state. 

l~. Ferguson - Basically I'm saying that. I think that this should be in the Con
stitution that basically the auditor is the chief auditing authority in the state 
and any auditing done by the state should be done by the state auditor. This is 
not now in the Constitution. 

Mr. Carter - Is it your position that the present language is satisfactory? 

ltt. Ferguson - Since you have stated that you believe in the independent elected 
state officials--that we should have an elected auditor, treasurer, secretary of 
state, etc.--you should spell out their duties, in the Constitution in some precise 
manner, other than what is in the Constitution at the present time. 

~~. Russo - ~~. Ferguson, I am presuming, if you turn to page 5, second line from 
the bottom of the page, that you would like to drop the last half of the sentence 
saying "shall have such duties as prescribed by law. n You want "The Auditor of 
State shall be the chief auditing officer of the state." Is that what you're talking 
about? 

Mr. Ferguson - That's making it too simple. T1e want language inserted which will 
say that any auditing duty prescribed by the legislature will be performed by the 
Auditor of State. The same thing should be there for the Secretary of State. "Any
thing to do with elections laws will be taken care of by the Secretary of State." 
Right now, as you have these, the legislature could bypass everyone of these offices 
and take away all the duties. 

Mr. Mansfield - lk. Ferguson, so long as the Constitution provides that the Auditor 
is the chief auditor of the state don't you think any legislation which purported, 
to take the extreme case, removed the functions of auditing from the state auditor, 
don't you think that legislation would be declared unconstitutional? 

Hr. Ferguson - If you took out "as prescribed by law" that l'lOuld be a possibility.' 

11r. l~nsfield - Don't you think that the first part of the sentence really controls 
the second part? 

266 

• 

• 

• 

• 

• 

• 

• 

• 

• 

•� 



•� 

• 

• 

• 

• 

•� 

• 

• 

• 

• 

19. 

Hr. Ferguson - No sir, lo1ho audits the income tax returns in the State of Ohio? Hho 
audits the sales tax returns? \'1e do not. 

Hr. Carter - You get to the definition of the word "auditor." Hhat does it mean? 
It seems to me that you have to leave that to the legislature. You can't freeze 
in a constitution for 50 or 75 years--it seems to me that you lo1ill be doing the 
people a great disservice. 

r~. Ferguson - And I am saying that, as it is now, the legislature, by its own action, 
could, in effect, do away with the elected state officials by removing their duties. 

lir. Hontgomery "The Auditor of State shall be the chief auditing officer of theM 

state and shall have such powers and duties as prescribed by law. II The Supreme Court 
might declare unconstitutional a law repealing all the Auditor's duties. 

Hr. Ferguson - I am not a lawyer. I can't tell you l-1hat the Supreme Court lwuld do. 
The ruling has been against the Auditor, for example, when he went in and tried to 
audit sales tax returns. The law says he does not have access to those returns. 

Hr. Russo - Hr. Chairman, perhaps l-1e could satisfy everybody and say "The Auditor of 
State shall be the chief auditing officer of the state and shall have such other 
pOlo1ers and duties as prescribed by law." 

Mr. Montgomery - That would imply that he could have duties other than auditing. 

11r. Russo - Right. He could have pre-audit. The legislature could say that he could 
audit the tax returns. 

Hr. Carter - I have more faith in the legislature than to assume that the legislature 
will give the Auditor nothing to do. 

Mr. Carson - l~. Russo's suggestion would make the income tax returns available? 

l~. Russo - It would if the legislature so determined. 

~tt. Ferguson - If the Constitution of the State of Ohio provides for, and if you 
believe in, the separation of pm'lers then the duties should be spelled out in the 
Constitution. 

Mrs. Orfirer - I would just like to point out my feeling that what we are now con
sidering coming out of the Suffrage and Elections Committee would not be possible 
if He followed i~. Ferguson's suggestion. If lole reposed the duty in the Secretary 
of State under the Constitution, we would not now have the flexibility to pursue 
the recommendation. 

}~. Ferguson - I'm not saying that we should freeze the duties. I'm merely saying 
that when the legislature passes a law relating to auditing that that function goes 
to the Auditor. Hhen the legislature passes a law relative to elections that dutY' 
goes to the Secretary of State. 

l~s. Orfirer - l~. Ferguson, we have under consideration a different approach to 
some areas, not related to the Auditor's office. 

Senator Ocasek - I think that the concern by the officeholders who have spoken to• 267 
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this question is that they would be limited to those powers and duties as prescribed 
by law or if there were none, they wouldn't have anything to do. ~fuy can't we say 
that !'The Attorney General is the chief legal officer of the state?;; "The Auditor 
of State shall be the chief auditing officer of the state." All these other things 
that the legislature mandates, they're going to have those powers, whether it says 
so in the Constitution or not. I don't think it would be unconstitutional for the 
legislature to delegate a power to the auditor. The problem is when you say 'Ishall 
have such pO~'1ers and duties as are prescribed by la~'1" that's all they can do. No 
common law powers for the Attorney General or other auditing for the Auditor. A 
state constitution should be a very short succinct document, stating a principle 
or a philosophy, not setting out details at all, not enumerating detailed powers. 

Dr. Cunningham - The Ohio Supreme Court has a tendency to strictly construe implied 
powers, as opposed to the Supreme Court of the United States, and therefore adding 
:las prescribed by law" ~'1ill confine these officers to those duties enumerated. 

Hr. Norris - I think you can arrive at ~'lhat Hr. Ferguson ~'1ould like, but not in the 
fashion that is suggested. If you say the Attorney General is the chief law officer 
of the state, he is going to be out arresting people. A sheriff is a law officer. 
You just get into a can of wormS where they begin to think they have a constitutional 
mandate to do all kinds of things. If you want to do as Mr. Ferguson says--that he 
is going to get all the auditing authority--then the way to do it is not to lop off 
the language but to go further, as lire Ferguson suggests, and say that the legisla
ture shall grant all of that kind of authority to him plus what other authority it 
wants to grant to him. But to just leave off that language that you describe it 
seems to me it is really going to create confusion. You would get into the whole 
ares of self-starting under the Constitution vs. legislative authority. You can 
accomplish what he wants by adding more language. I think personally that the way 
it is written answers both the demands of being short and concise and the limitation 
that we must necessarily impose upon constitutional officers, or you will get into 
this can of worms of so-called common law powers, self-starting powers. I think 
that would be a real problem. If the Attorney General thinks he is a cop: u~der the 
present Constitution, if you had language calling him a law officer in addition, 1 
think you would be really asking for trouble. 

Hr. Hontgomery - Are there any other questions? If not ue thank you for your 
testimony. 

Hr. Carter - I will just renlind those who were not here at the last meeting that the 
date for the next Commission meeting uas set for October 15. That completes our 
business with the exception of the big item, which is the Local Government report. 

Hrs. Orfirer - He will pick up where we left off, l'lith consideration of the proposed 
amendment of classification of counties. There was some confusion at the last meeting 
on the wording and we have some new wording. lIe want to make it very clear that 
population as a criteria would have to relate to the purpose of classification. 

There ~o]as discuss ion about the proper method of procedure since the roll call 
had been started at the last meeting on the recommendation. 

Hr. Norris moved that the roll call on Section 1 of Article X of the July 
23 meeting be closed. 

Hr. Hansfield seconded the motion. 
The motion carried. 
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Nrs. Orfirer moved the acceptance of the new wording to Section 1 of Article X 
as follows: 

Section 1. The General A~sembly shall provide by general law 
for the organization and government of counties, and FOR SUCH PURPOSES 
HAY CLASSIFY THE COUNTIES OF THE STATE. EACH CLASSIFICATION, HHICH 
HAY DE ACCORD ING TO POPULAT ION OR ANY OTHER REASONABLE BAS IS, SHALL 
DE FOR A PURPOSE AS SPECIFIED IN THE lAH ESTABLISHn~G TJ:ffi SAME, Aim 
ANY SUCH BASIS SHALL BE RELATED TO THE PURPOSE OF THE CLASSIFICATION. 
NO CIJi.SSIFICATION SHALL CONTAIN I·fORE THAN FOUR ClASSES, AND EACH 
CLASS SHALL CONTAIN HORE THAN ONE COUNTY. 

etc.� 
Senator Calabrese seconded the motion.� 

Mr. rmnsfield moved to delete the last sentence.� 
Senator Ocasek seconded the motion.� 

Senator Ocasek - The rewrite is far better than the one we had last month and far 
clearer to me. I support Mr. Mansfield's motion because I'm still gravely concerned 
about the limitation of the classifications into only four classes. I'm also concerned 
that each class must contain more than one county. I still think there could be the 
need for flexibility for a county needing something that somebody else doesn't need. 
If you want to give flexibility to the legislature I would support the rewrite and I 
would also support the motion because the last sentence still bothers me. 

Mr. Mansfield - I would simply echo what Oliver has said. I don't know how we as a 
Commission can pull number four out of the air, so to speak. There is no ideal number. 
I can see that a county may really require special legislation, and therefore I don't 
like to see 3 limitation of this kind. 

~~. Fry - I am concerned about the other possibility that once we start setting out 
a class for one county we will get into what happened to a lot of state legislatures 
where it uas "you vote for what applies to my county and I \-1i11 vote for \olhat applies 
to your county. 11 Ue've ait-lays been able to accommodate, for example, Cuyahoga or 
Hamilton county, if there is a problem. I can't think of a situation where we haven't 
been able to meet that requirement, but we could get a proliferation of these special 
interest bills, if \'le remove the last sentence. I think that your constitutional au
thorities would recommend against going in this direction. 

llr. C~rter - Is it not true that this causes all kinds of problems, that the legisla
ture can end up with bills for each city? It \~as one of the things that led to the 
1912 constitutional convention. 

Senator Ocasek - He do some of this already. I remember back in 1950 passing a. law 
permitting five county commissioners when Cuyahoga county alone had the population 
to qualify. The court struck it do~m, and said you couldn't do for one county what 
you didn't do for others. I would agree with Representative Fry that such things can 
happen, but we're supposed to give flexibility to the legislature and trust them, so I 
can't have my cake and eat it too. 

Hrs. Orfirer - That's how \'1e felt about it, Senator. He tried to find a middle road, 
but we may not have. 
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lire Carson - Thia same motion was made at the last meeting and was discussed ad in
finitum, debated at length, and was defeated. That doesn't mean that people cannot 
change their votes but the majority at the last meeting didn't think it was a wise 
solution. 

Hr. Norris - After listening to the discussion, I think this is a reasonable com
promise. I can see us making no classifications \'1ithout some limitation. I don I.t 
know whether four is the right one. I do think that we ought not to allow one county 
to be treated separately. ~mybe four is too few, I don't know, but I think as op
posed to leaving the sentence in and leavin~ it out I would prefer to leave it in. 

Hr. Carson - He may have only four classes but you may have two counties in one class. 

A roll call was taken on the amendment. 
Those voting YES were Senators Applegate, Calabrese and Ocasek; Messrs. Guggen

heim, lIansfield. Those voting NO were Senator Gillmor, Representatives Fry, Norris 
and Roberto; Messrs. Carson, Carter, Cunningham, Heminger, lwntgomery, 1~s. Orfirer, 
}~ssrs. Ostrum, Russo, Skipton and ~~s. Sowle. 

The amendment was defeated. 

}~s. Orfirer - The proposal now stands as we have it in front of us. Before we take 
a vote on the proposal I would like to make one comment. The question \'1as raised at 
the Comnlission meeting last month about what has happened in other states in this 
regard and there is some information on it which I thought you would find interesting. 
tIe have records up to 1971 and at least 13 states permitted classification. Maryland 
says "based on population or other appropriate criteria"; North Carolina-- lIclasses 
defined by population or other criteria." 

Mr. Mansfield - Could you tell us whether in those states you have just mentioned 
permitting classification whether there are similar limitations as in the last sen
tence. 

lrrs. Orfirer - Yes, Maryland says not more than four classes, based on either popu
lation or other appropriate criteria. The same thing for Missouri. One has seven. 

Ur. Hansfield - Are any of them \'1ide open? 

Mrs. Orfirer - No. 

l~. 1Iansfield - I'm really in favor of giVing the legislature car~e blanche though 
I hope my NO vote won't be misconstrued. 

11rs. Orfirer - Your NO vote will keep the legislature completely limited as it is now. 
The legislature may not classify at all now. 

Hr. Mansfield - I'm highly in favor of giving the legislature more discretion than 
this would ~lve them, and yet I can't vote in a bona fide way in favor of this with 
the last sentence in. 

~trs. Orfirer - You would then prefer to keep them limited to no classifications. 
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Mr. Russo - If this is a recommendation to the legislature, there is another oppor
tunity to change it there. 
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Hr. Carter - I might sUlJBest to those members that have a problem of not agreeing 
with the entire proposition that you might consider voting for what the substance 
is and then file a minority report on what you find difficult. 

l·~. lmnsfield - If it turns out that the vote is overwhelmingly in favor of this 
then I would propose that those who voted against it could then change their votes. 

A roll call lo1as taken on Brs. Orfirer' s motion. 
Those voting YES were Senators Calabrese and Gillmor; Representatives Fry, 

Norris and Roberto; Messrs. Carson, Carter, Cunningham, Guggenheim, Heminger, Mont
gomery, Urs. Orfirer, Hessrs. Ostrum, Russo, Skipton and }Irs. Sowle. Those voting 
NO l-1ere Senators Applegate and Ocasek and Ur. jjansfield. 

The resolution was adopted. 

Mr. t~nsfield - I assume that you're going to keep the roll call open. I would like 
to reserve the privilege of changing my vote. 

Mr. Carter - It has been our policy to hold the vote open until the next meeting. 

Brs. Orfirer - He are ready to move on to Section 5 of Article X. I l'1ould like to 
move the adoption of a new Section 5 on local self government for counties. 

~k. Russo seconded the motion. 

Mrs. Orfirer - He have gone over the background of this so many times that I am not 
coing to make any further explanation unless someone would like an explanation. 
l~e're on page C of the committee's report. 

lir. Mansfield - I have a question on general procedure, I guess. Is it the thought 
that all of these proposals would stand or fall as a package or each one individually? 

Mrs. Orfirer - These were purposely written so each would stand on its own merits. 
They will be submitted to the legislature in a package, but as separate amendments. 

Mr. Mansfield - I feel a little unhappy with giving counties the home rule powers 
unless the counties have adopted some more reasonable form of governmental structure. 
I don't quite lenow how to accomplish this. It seems to me that if you're going to 
give the counties the same kind of pm~er as the municipalities, it ought to be con
ditioned upon the county having adopted a more reasonable form of government. Also, 
as you can imagine, I have no stomach for counties being able to fix utility rates. 
Therefore I canrt vote in favor of this as it stands. 

l~s. Orfirer - There is not now any constitutional provision on structure. We feel 
that eventually this kind of power will result in forcing the structural change, 
but we don't believe that county structure belongs in a constitution. 

Mr. ~~nsfield - As I recall, the constitutional amendment adopted in the early 30's 
permitted the legislature to provide for alternative forms of county government, but 
it took the legislature many years to so provide. Just because you give the legis
lature this power doesn't necessarily mean that the legislature will exercise it. 
As far as I know, under the present constitutional provisions all of the attempts 
to have counties adopt a charter or alternative form of government have gone down 
the drain, so that I have a feeling that while the need is very urgent for reform 
of county government, the legislature will be fairly slow to act and the people at 
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the local level will be even slower to act unless the Constitution somehow or other� 
contains a mandate, or prescribes a form. I don't believe, otherwise, we're reaching� 
the root of the difficulty.� • 
Hr. Russo - Uhere in this section do you find the right of a county to set utility 
rates? 

Mr. ~lansfield - The section provides that they would have all the powers of munici
palities. • 
Mr. Russo - I don't think the county can set the rate because the rate is already 
set by the one municipality. 

Hr. Mansfield - A municipality can only set the rate in the municipality. • 
Mr. Russo - Is the county going to set them for all 61 municipalities in Cuyahoga 
county? 

Mr. Mansfield - Under the provision the county of Cuyahoga can set them for the 
county outside of the incorporated units. • 
Mrs. Orfirer - There is nothing in this that says the county will have the same 
power as municipalities, and the Public Utilities Commission of Ohio sets the rate, 
except for the municipalities and for the nonprofit utilities. 

Mrs. Eriksson - This provision says that the county may not be in conflict with •state law and the state law gives the PUCO blanket authority, except for municipal 
utilities and nonprofit utilities. If the state has 8ccupied the field, the county 
cannot be in variance. 

~~. Mansfield - I respectfully disagree. The rates for telephone service are not 
amenable to local jurisdiction, whereas electric, gas, water, steam, etc. are. I •think counties would derive power to fix these rates outside municipalities but 
within the county. 

Brs. Eriksson - Hould this not conflict ,·lith PUCOrs authority? 

Mr. Mansfield - Not at all. ~ronicipalities derive power not only to own utilities •
but to fix rates from the power to contract, derived from Section 3 of Article XVIII 
and this parallels Section 3. 

Mr. Kramer - But the PUCO has exclusive power to fix rates outside municipalities 
and this would conflict with that power. • 
~~. Mansfield - They have exclusive jurisdiction only because the counties have no 
power to fix rates. 

Mrs. Orfirer - ~tt. Mansfield, why don't you make a motion to amend the section to 
exclude the power to set utility rates? • 
Mr. Mansfield - As I understand it, the municipalities shall have all powers to 
exercise local self government and to adopt police regulations, not in conflict 
with general law. Now there isn't anything in general law that says that the PUCO 
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shall have exclusive original jurisdiction over public utility rates. I quite agree 
with you that in the area where this is a contractual relationship--I'm not concerned 
about that--but I am concerned with under Article XVIII, Section 3 coupled with this 
proposal the county would not have the right to unilaterally fix the rates other than 
telephone rates. There is a difference between this proposal and Article XVIII, Sec
tion 3. The county could not do anything to vary from general law, and rates are 
presently fixed pursuant to general law. 

¥x. Montgomery - Does this give .an opportunity for another level to license? 

Mrs. Orfirer - Certainly it was not our intention. 

r~. Roberto - Assuming that the county passed an ordinance on local problems, then 
suppose a municipality within the county passed a conflicting ordinance, I am assuming 
here that the county ordinance would fall. Is that correct? Being in conflict with 
a city ordinance. 

Mrs. Orfirer - ~1ithin the municipality, the exercise of municipal powers is supreme 
but the county can act outside the municipality. 

r~. Mansfield moved that the last sentence be amended to add a prohibition for 
counties not to set utility rates. 

Senator Ocasek seconded the motion. 

Senator Gillmor - I'm a little concerned about putting in a special exemption for 
public utilities. I can understand the probhibition against taxation better than 
I can for public utilities. I don't know how far we go on all these exemptions, 
I am also concerned, with Mr. Montgomery, about the licensing power. 

Mr. Carson - If I understond this language the legislature may pass a general law 
which would prohibit counties from legislating on utility rates or licensing powers. 
So the legislature would have the power to restrict county powers. I would like to 
ask r~. Mansfield though why this rate-fixing is so bad? 

Mr. Mansfield - It's kind of a historical thing but let's take the electric industry. 
Originally each municipality had its own electric plant but now power is generated 
many miles away and every time you have the problem under existing law of what rate 
to charge and that community exercises these powers, then you have to have a very 
complicated scheme of fixing rates for pO~Jer generated say down on the Ohio River. 
It doesn't make sense to me that we shouldn't have a statewide rate. I'm opposed 
to having the cities given power to fix rates within the municipality, but do not 
think we can do anything about that. 

Mr. Carter - As Nolan says, a great deal of this is a statutory matter and can be 
regulated by the General Assembly. v1hat concerns me is that we end up by writing 
legislation. 

Mr. Mansfield - Mr. Carter, why do you suggest, then limiting the power to tax? 

}tt. Carter - A matter of judgment. That's one place where I would draw the line. 
I also get into ~~ondering what the regulation of utilities should be on a long term 
basis. For example, the CATV is a new kind of technology and it might make the 
greatest sense to have that on a countywide basis. 
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Mr. ~~nsfiQld - I won't go along with the argument. 

Hr. Carter - But do we deal with these kinds of things in the Constitution? 

Hr. Hansfield - The situation no''i is bad enough, ,"ith cities having the power to fix 
rates. I think opinions may differ, of course. 1k. Kramer has one opinion and I 
have another, and all I am suggesting is that without prohibition the county would 
have this power. 

Mrs. Orfirer - Counties are bound by what is in the statute. 

t~. Mansfield - If this were adopted the counties would have power to fix utility 
rates, with no action by the legislature. 

Senator Ocasek - I'd like to say I seconded the motion but I don't agree with my good 
friend Bruce. I thiru< it does belong in the legislature and I think some of us are 
voting a very inconsistent pattern here. He either trust the legislature or we 
don't. If we classify counties but add all kinds of strings to it, here we have a 
problem we don't worry about because the legislature is taking care of it. The thing 
that bothers me is that I think the Constitution should be flexible--I thought it 
"10uld be general. In some cases we say don't mess around with this, don't worry 
about it, the legislature is taking care of it and in another case we turn around 
and vote for some very delimiting language. 

}~. Carter - From a philosophical standpoint that's one of the ~portant aspects of 
the Constitution. Hhere do you draw the line between the vote of the people and 
'''hat you entrust to the legislature? He may not be consistent but we are trying to 
exercise that judgment. 

Mr. Ostrum - I, of course, have an interest too, but our rates are regulated by the 
state agency and we don't have to worry about this. I agree with Gene Kramer that 
this wouldn't impose another layer of regulation on the utility rates, gas and 
electric. There seems to be a difference of opinion. 

On a show of hands the amendment was defeated. 

Hr. Montgomery - I would like to pursue this licensing thing just a little bit. I 
may not understand it completely. It seems to me that we don't want to set up bur
dens for citizens or businesses, either one, it seems to me that if a man had a 
plumber's license in Franklin county it ought to be so that he could practice in a~y 

municipality in the county. I just want to be sure that we don't pile these things 
on top. 

Nr. Fry - He passed a bill this session of the legislature which provides just what; 
you are talking about, that a state license would give them the right to operate 
anywhere in the state. I share your concern about putting in another level of li
censing. 

Mr. Montgomery - But suppose there is no state, only municipal licensing. 

Mr. Fry - Then that is only good for that municipality. Builders and contractors 
are not state licensed and every time you go into another jurisdiction you have to 
get a separate license. 
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Mr. Montgomery - The municipality should be preempted by the county. 

~~. Guggenheim - Isn't it true in some areas cities may impose stricter requirements 
than the state? They may not impose less, as in the case of nursing homes. Would 
that be true in all areas? 

Brs. Eriksson - The proposal for county horne rule is different from Section 3 of 
Article XVIII which says that the city may not pass anything in conflict. It is 
true that cities can be more strict and not less strict. But, under this language, 
the counties can't do anything at variance from state law. 

Senator Calabrese - In the license field it's a very complicated situation. Doctors 
and lawyers are licensed statewide and it's only in the crafts with different re
quirements in different municipalities and as l-rr. Guggenheim said, nursing homes. 
We just passed a bill saying that one has to be a licensed administrator to adminis
ter nursing homes. So licensing is a complicated field. I believe that the state 
supersedes all these local municipalities. I believe that the legislature has to 
make a study of this. As Oliver said, either you trust the legislature or you don't. 

Mr. Montgomery _I'm not sure that counties ought to have the authority to set up a 
different level of licensing. 

Mr. Carter - The legislature does have complete control over this. It can prohibit 
counties from acting, or it can occupy the field itself. 

Hr. 1'1ansfield - Houldn't this package you have !,ut together be just as effective 
without this particular one relating to county powers? I assume that the legislature 
now has these powers to grant the counties additional power. If we leave it to the 
legislature, it seems to me that it would answer Don's and Senator Gillmor's fear. 

Mr. Carter - On page 10 at the top, isn't that what essentially what we're saying? 
"Therefore, in spite of the apparent ability of the General Assembly to do by law 
what this section proposes, the committee believes it important enough to propose 
a constitutional amendment." Is it true that what we are proposing the legislature 
has the power to do now? 

Mr. Kramer - There is substantial difference of opinion on this point. Bills in tpe 
legislature to give counties this kind of power are met by the argument that it 
might be unconstitutional. 

Hrs. Orfirer - He had many county people tell us they were hamstrung and felt the 
Constitution was the proper route. 

Hr. Hontgomery - Hhy can't we write in something here that if a county does license 
a trade all the municipalities within that county have to conform to that legislation? 

r~s. Orfirer - The municipalities now have this power and derive it from another con
stitutional provision. He would be writing conflicts into the Constitution. 

Mr. Roberto - I was just going to make the observation that it would have to be 
specified in concrete language the horne rule powers which would create quite a 
different problem. You couldn't have o~o constitutional provisions of equal weight. 

}tt. Fry - I don't think that today it is going to be a problem. As the state takes 
over licensing, there are not many areas left. 
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A roll call was taken on the motion to adopt Section 50f Article X as proposed. 
Those voting YES were Senators Applegate, Calabrese and Ocasek; Representatives 

Fry and Roberto; llessrs. Carson, Carter. Cunningham, Guggenheim, Heminger, r~nt • 
comery, Nrs. Orfirer, Hessrs. Ostrum, Skipton and Urs. Sowle. Senator Gillmor and 
Mr. Mansfield voted NO. 

The motion was adopted. 

The roll call will be held open until the next meeting. • 
Senator Ocasek announced that the legislators had acted to fill the two 

public vacancies. It was agreed that they would be contacted to secure their 
acceptance. 

Mr. }~ntgomery stated that all members should realize that the work will 
be harder and the amount of time greater in the next two years if the new schedule • 
is to be� met. 

The next meeting of the Commission was scheduled for 10:00 a.m. on 
October� 15. 

The Commission adjourned. 

Ann M.� Eriksson, Secretary Richard H. 
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MINUTES 

Ohio Constitutional Revision Commission 

• October 15, 1973 

•� 
A meeting of the Ohio Constitutional Revision Commission was held on Monday,� 

October 15, 1973 in Room 11, House of Representatives, State House, Columbus. The� 
meeting began at 10 a.m. and resumed at 1:30 p.m.� 

Chairman Richard H. Carter presided. 

• 
The following members were present: Senators Calabrese, Gillmor and Ocasekj 

Representatives Fry, Norris and Roberto; ~~ssrs. Aalyson, Carson, Carter, Corsi, 
Guggenheim, Montgomery, Mrs. Orfirer, Messrs. Ostrum and Shocknessy. Representative 
Celeste, r~s. Sowle, and Representative Speck were present at the afternoon meeting. 

The minutes of the September 7 meeting were approved as mailed. 

• 
The Chairman introduced new members Itt. Aalyson and Mr. Corsi, and announced 

the appointment of Senator Stockdale. 

He read a letter of resignation from Senator Max Dennis. 

He also noted that a class in political science from the University of Dayton 
was present to observe the Commission meeting.

• ~~. ~wntgomery reported briefly on the work of the Judiciary Committee. He 
noted a joint meeting on September 28 with the Legislative Service Commission's 
Committee on Court Structure. He noted a discussion of Issue No. 3 on the November 
ballot at the same meeting. After the Commission meeting today the committee will 
meet to hear from county prosecutors and clerks of courts, as well as the municipal

• clerks and municipal prosecutors. 

• 

Mr. Carter - It is the practice of the Commission that a vote on something to be 
submitted to the legislature, which requires a 2/3 majority, to be held open until 
the next meeting for anyone who was not present at the last meeting to indicate his 
vote by mail or otherwise. I understand that we have received sufficient votes to 
recommend both Sections I and 5 of Article X. 

• 

Those voting YES on Section 1 of Article X were Senators Calabrese and Gillmor; 
Representatives Celeste, Fry, Norris, Roberto and Speck; Messrs. Bartunek. Carson, 
Carter, Cunningham, Guggenheim, Heminger, ~wntgomery, ~ks. Orfirer, Messrs. Ostrum, 
Pokorny, Russo, Shocknessy, Skipton, Mrs. Sowle and Mr. Taft. Senators Applegate 
and Ocasek and Messrs. ~~nsfield and Wilson voted NO. 

Those voting YES on Section 5 of Article X were Senators Applegate, Calabrese 
and Ocasek; Representatives Celeste, Fry, Norris, Roberto and Speck; Messrs. Bartunek, 
Carson, Carter, Cunningham, Guggenheim, Heminger, Montgomery, Mrs. Orfirer, Messrs. 
Ostrum, Pokorny, Shocknessy, Skipton, 11rs. Sowle and Mr. Taft. Senator Gillmor, Mr.

• Mansfield and ~k. Wilson voted NO. 

The Chairman turned the meeting over to Mrs. Orfirer, chairman of the Local 
Government Committee. She began with the committee's recommendation for Section 3 
of Article X. 

• 277 



2. • 
llr:;. Or firer - CI11:x-ently the Constit\.l.tion distillgui:::lll~:1 l>etHcen those charters "Jhich 
pr.o'lir.1<.: that the Couilty may hnve e:l':c]u~ivc ey.(~rcise of one or more municipal func
t:i.OT'.~ nnd those \ih .teh do not. A county ch'lrter Hhic.h providen for the form of gov
cr'1ment nnd for the: exercise of munieipal pmvcrg l'1::ly be adopted by a simple majority 
In the county \'lhilc the cllClr.ters \vhich provide f';pecial pouers--exclusive municipal 
pm.Jers--must receive three and in SOt~H, C~lSC.S fouT. z.cparate majori.ties. To revie\'1 
thosr:' four majoritic!1 ure (1) in the county :-is a \illole; (2) in the largest munici
pallt.y of the c:ollnty; (3) in all the C01.lt1ty ci-;clucling the 1<:rrg(~t;t municipality and 
the fourth 011(: pertains ill those <:ount:l.l:S \lhich hnve a population of 500,000 01.' 

less. Only one alL:clI1pt, and Uwt \'ln~; in 1959, lws been made to flubmit a charter 
needing the Illultiple major itic:s sinc.:e 1~3S \lhen the Supreme Court ruled that the 
propospd Cuyahoga county charter fell under the multiple majority requirements. It 
failed. 

The comlilittee \-las thorouzhly a~'I£!l:C of the sense of identification which most of 
us have \vith our mm communities. This is a stabilizing factor. And there are 
services that are better provided by a smaller unit of government. For example, 
fire pl"otcction, rubbish collection. But there arl~ other functions which can only 
be effective '-lhen they are carried on over a larger geographic area or provided to 
a Inr~er population. For example, police co~~nication, fire Dnd police training, 
::;oUd Haste disposal. It's very natural to oppose the easing of restrictions on 
the ncloption of charters. nut, in 011 i." opini.on, the present provisions of the Con
stitution are rCRtrictive and inflexible. Secti.on 3 of Article X as it is \-,ritten 
no longer serves reality. The committee recommends the deletion of the language 
provi.ding for constitutional distinction bct~een different types of charters as they 
rell1t:e to majol.'ities needed for pass"gc and suprcrll~cy in cases of conflict. The 
Constitution is meant to serve the needs. and wishes of the people. The proposed 
revision will not impose anything on anyone. I recommend its adoption to you. 

Mrs. Orfirer moved the adoption of Section 3 of Article X as presented to the 
Commission. 

Hr. Fry secon'ded the motion. 

Senator Ocasek - This is a subs~antivc change. r think we're going to have to let 
the majority govern. 

It was noted that there is serious question as to ,·,hether the multiple majorities 
would stand up under the one-man one-vote rules, but this question has not yet been 
judicially decided. 

A roll call was taken on the motion. Those voting YES were Senators Calabrese 
and Ocasek; Representatives Celeste, Fry and Roberto; Messrs. Carter, Corsi, Guggen
heim, Hrs. Orfirer, Hr. Shocknessy. Hessrs. Carson and Montgomery voted NO. Mr. 
Aalyson abstained from voting. 

The roll call t01111 be held open until the next meeting in order to give 
absentees a chance to vote. 

The next subject toJ8S Article X, Section 4· • 
•1 

Nrs. Orfircr - This deals uith county charter commissions and :S.s very compli.cated 
in that there are many tec.hnical c.hanges and many substantive cha.nges. The individual 
changes are discussed on page 15 cont.inuing. He \.,il1 pass out tt"0 sheets, one of 

27B 

•� 

• 

• 

• 

• 

• 

• 

•� 

•� 

•� 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

3.� 

which lists the substantive changes and one the more technical ones. What I would 
like to do, with your permission, is to give you a moment to read the sheet that lists 
the technical changes--then ask me if you have any questions or comments on them. 

}rr. Fry questioned the necessity of defining the legislative authority to in
clude the board of county commissioners, since there presently isn't any other. 

~lrs. Eriksson - A county might adopt a charter and call its legislative authority a 
council. 

Mr. Fry - But if itls the legislative authority it's the legislative authority. 
just wonder whether that parenthetical language is necessary. 

Mrs. Eriksson - Throughout the section at the present time, both expressions are used. 
This is an attempt to eliminate the necessity to refer to both the legislative au
thority and the county commissioners by defining legislative authority to be the 
board of county commissioners. 

Mr. Shocknessy - Mrs. Eriksson, has "legislative authority" as used currently been 
interpreted? 

Mrs. Eriksson - I don't know that there's ever been any interpretation of it because 
no county has anything other than a board of county commissioners. 

Mr. Shocknessy - It is confusing to use the tl'10 terms. If "legislative authority;' 
has never been examined and interpreted by the courts, just by dropping "county 
commissioners" you can accomplish the purpose. 

Mr. Kramer - At the present, the section says the legislative authority in a charter 
county or the board of county commissioners in any other county. There's a distinc
tion made beo~een the two kinds of legislative authorities, and we wish to avoid 
this kind of repetition and use a single term. Rather than just say legislative 
authority and remove the language of board of county commissioners, we make it clear 
that legislative authority includes county commissioners. 

Mrs. Orfirer - Let us turn to the list of substantive changes. Number 1 - reduction 
in the number of signatures of electors needed to require the question of calling a 
charter commission to be placed on the ballot from 10% to 6%. 

Senator Ocasek - I think we ought to make it easier for people to get questions 
before the voters, but I think we ought to be aware of the fact that when you get a 
strong small group of people l~ho want something, you're going to create a lot of 
activity, A charter commission can be expensive, and the oven~helming majority of 
a county may not want it. But since I basically believe that we should long ago 
have reduced the percentage for people filing as independent candidates and all kinds 
of referenda questions, I would go along with this. 

}~s. Orfirer - I believe that 6% would not be that small a number, especially in 
large counties which is where all this activity is located. Any other comments on 
that question? No. 2 - permitting the submission of the question only at a general 
election. Any comments on this? No. 3 - requiring the question to be submitted to 
the election authority for placement on the ballot 95 days, rather than 60 days, 
prior to the electionj and candidates to file 75 days rather than 40 days prior to 
the election. You will recall our earlier discussion. This was done at the request 
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of Secretary.of StAte·kewn to ease their problems, to take care of absentee ballot
ing and to make it conform with other legislation. Item No. 4 permitting the re
duction of the number of charter c01lllnissioners to be elected from 15 to "not less • 
than seven nor more than fifteen" as provided by the legislative authority. 

Mr. Fry - I note that the memorandum from the lfunicipal League goes to that point. 

Mrs. Orfirer - I discussed this with Mr. Gotherman at the last meeting of the Local 
Government Committee where we were going .in great depth into municipal charters, • 
which is his primary concern. 

~~. Fry - I would call your attention to the ~funicipal League's comment that a 
majority of four might very well establish what direction they will go in. 

Mrs. Orfirer - The option is open an)"olhere, between 7 and 15, for the count.ies to • 
use. 

Senator Ocasek - It says as provided by the legislative authority. That means the 
county commissioners can decide whether you will have 7 or 15 people. 

•Mrs. Orfirer - The Secretary of State proposed an amendment which would have called 
for the election of five charter commissioners and those five to appoint the re
maining members. Part of his concern was the length of the ballot, the great number 
of people running. 

Mr. Carter - Has anyone in this Commission served on a charter commission? I have, •OD n city charter commission and I share the concern that seven is too few for this 
kind of activity. When you're dealing with a charter, you're dealing with the same 
kind of things that this Commission is dealing with, only on a local level. 

Senator Ocasek - In Summit county, we had seven from Akron and eight from the rest 
of the county and we wanted everybody to feel that they had some say in the thing. •
t~e had 50 candidates and elected 15. I think it's a matter of people having con
fidence that they got someone from their area. I would assume that Cuyahoga county, 
if they decided on seven, Cleveland would have what - three? And the rest of Cuya
hoga county would have four. 

Mr. Fry moved that the number be fixed at 15, as at present. •Senator Ocasek seconde.d the motion.� 
The amendment was adopted.� 

Mrs. Orfirer - No. 5 would prohibit a charter commissioner from holding other public 
office. There are good arguments on both sides and we are open to discussion of 
them. • 
Mr. Norris - I would question the adVisability of such a limitation not only because 
we would be excluding those most qualified to serve but I don't really think that 
the holding of a public office ought to be a disability. 

It was noted that reasons for and against this proposal were mailed to members. 4t 

Mr. Fry - Hith our mm Commission, if we used the same approach, well over half the 
people on the Commission would not be allowed to serve. 
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• lir. Shocknessy - It says "other public office. II That I s awfully broad if you let it 
stand. Does it mean elected office? Does it mean me? 

Hr. Fry moved to strike the provision. 
Hr. Hontgomery seconded the motion. 

• ~ks. Orfirer - Let me make another point which is very important here. The e~isting 

• 

provision allows some public officers to be on charter commissions and not others 
because it depends on what the qualifications and restrictions are on the particular 
public office that they hold. Some are permitted to serve on commissions and some 
are not. It would be my suggestion that if you want public officers to be able to 
serve on commissions that this be opened up and be stated in the Constitution that 
being a member of a charter commission does not constitute holding public office. 

Mr. Carter - By experience on a charter commission years ago where we did not have 
elected officials is negative. I think this Commission is strengthened by having 
elected officials. I have Borne problems with exempting an important class of people 
from charter commissions. I realize there are some problems.

• ~~. l~ramer - The Supreme Court has held that membership on a county charter commission 
is a public office. 

• 
Mr. Aalyson - I'm concerned about saying that being a charter commissioner does not 
constitute officeholding. In that event there are some ethical regulations which 
prohibit office holders which might not then apply. 

Senator Ocasek - vfuen you file for a charter commission and run you have to file an 
expense account. If you said that they were not public officers would they then 
have to file an expense account? 

• 1~. Corsi - I believe the criminal statutes of 1974 have some conflict of interest 
provisions involving public office holders) and the question arose at that time 
whether it included precinct committeemen. 

Mrs. Orfirer - I think there's a very simple way to clarify this and still do what 

• we want. I was going to suggest that membership on a charter commission shall not 
preclude the holding of another public office. 

Mr. Ostrum - Or maybe the other way around--the holding of another public office 
shall not be a disability Yith respect to charter commission membership. 

• ~rr. Shocknessy - I think we have to permit the experienced public official to be 
available for charter commissions. 

Mr. Fry - I prefer the second approach. I would like to change my motion to read a~ 

Dean stated it. 

• i~. Ostrum - The holding of another public office shall not constitute a disability 
for serving on a charter commission. 

Mr. Montgomery - If I have another public office and I become a charter commission 
member which is interpreted by the Supreme Court as a public office does that dis
qualify me from my first office? 
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Mrs. Or firer - Not unless there are statutes covering the fir~t office which say that 
you may not hold other pUblic office. But you can't provide for all the restrictions 
that apply to other offices. If the law governing other offices reads that they are 
prohibited from holding other offices that is not our concern. 

r~. Montgomery - I think it should be done both ways. 

Mr. Aalyson - The already elected official prohibited from holding other public office 
might automatically have to resign when he becomes a member of a charter commission. 
So I'm saying let's not do that. Let him be both if he wants to be. 

Senator Ocasek - This new language that membership on a charter commission will not 
preclude you from serving in another public office is very satisfying to me. We 
should avoid saying it's not a public office. 

The motion was restated as follows: The holding of a public office does not 
preclude any person from seeking or holding membership on a county charter commission 
nor does membership on a county charter commission preclude any such member from 
seeking or holding other public office. 

The amendment was adopted. 

lirs. Orfirer - No.6 requires the legislative authority to appropriate sufficient 
money to enable the charter commission to pay its expenses. No. 7 permits the ques
tion of the repeal of a charter to be submitted to the voters in the same manner 
as amendments and charters. As of now there is no provision for this. No.8 permits 
the county lecislative authority, by a 2/3 vote, to submit directly to the voters 
a charter e,:cept that the legislative authority would not submit a charter at the 
same election at which a charter commission-drafted charter is submitted. 

}~. Norris - Could you tell me h~~ the committee suggested change in that area? 
This would permit ~10 people to submit a charter. 

Hr. Fry - The consideration of not permitting the county legislative authority to 
submit a charter at the same time as one drafted by the charter commission was to 
avoid the possibility of competition with a charter drafted by those elected by the 
people. 

~~s. Orfirer - l1e drew the parallel beb~een the legislature being able to submit to 
the voters a change in the Constitution, and the county legislative authority. I can 
see Representative Norris's objection where two people could submit it but at the 
same time they are the elected representatives and presumably are familiar with the 
problems of constituents. 

~~. Carter - Is there any distinction between the submission of a charter and an 
amendment to the existing charter? 

l1r. Kramer - The process is the same. 

~~. Carter - It's a good idea to have the county commissioners or the legislative 
authority of the county have the right to submit amendments to an existing charter. 

}~s. Orfirer - Let me just read a few comments that we have received. This is from 
the Starle county commissioners:"The amendments proposed in Section 4 of Article X 
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• perpetuate the right of the county commissioners to submit a charter. Far too often 
these are written by lay persons without regard to ''1hat is "practical. I' This seems 
to be a general feeling." 

lir. Horris - The Chairman has brought up one possible alternative and that would be 
not to permit the legislative authority to put a charter on the ballot but to allow

• them to place amendments on the ballot. Another alternative approach might be to 
require a unanimous vote of the legislative authority to submit a charter. It sure 
offends me that two can place a new charter on the ballot. It doesn't seem to me 
that there's enough deliberation about it. 

• 
Senator Ocasek - I'm opposed to having two or three commissioners propose a new charte~. 

The comment was just made that you've got a charter written by a bunch of laymen that 
don't knm-l the problems is not appropriate. ':he county commissioners '-lould go out 
and get people to do it for them and if we're going to have that I would want the 
people to have some voice in who these people are going to be, rather than the county 
commissioners being accused of getting geniuses they want to write it. 

• }~. Norris moved that the change be deleted that would permit the legislative 
authority to submit a charter.� 

Senator Ocasek seconded the motion.� 

Mr. Norris - It is lOY understanding then that that would permit the legislative au

•� thority by a majority vote, which would still be a 2/3 vote, to propose amendments.� 

The amendment was approved. 

•� 
~~s. Orfirer - No. 9 permits the submission of a charter directly by petition of 6%� 
of the electors of the county, except that such a charter could not be submitted at� 
the same election at which a charter comm~ssion-drafted charter is submitted.� 

Senator Ocasek - Six per cent should not be able to submit a charter directly to the 
voters. 

• 
Hr. Aalyson - Hhat '-las the rationale for prohibiting it from being submitted at the 
same election as a commission-drafted charter is submitted? 

llrs. Orfirer - He thought that ,-,hen the conunission process had been gone through, it 
should have priority. But that there should be other options open, and other methods 
of submitting a charter to the people. 

• Hr. lIontgomery - If we're giving the connnission a fast tracle, ,-,hy should the percent
ane be 6% in both cases? If the people want to petition directly maybe we ought to 
go back to the 10% and make it a little more difficult to 510''1 the process down. 
He're knocking out any known deliberation. This ,~ill be a professionally drafted 
charter, and thereby a consultant and a pressure group could get 6% of the people to 
sign it and that's that. 

• Hr. Norris - I "'0uld agree with that. I think the point is ''1eU taken. I'm not so 
offended by the concept of having the two on the ballot at the same time as I am by 
the concept of allm~ing a proposal to get on the ballot that has not had any public 
hearings at all, with the same percentage as required for a charter commission to do 
it. I think we ounht to decide what the percentage is first and then decide whether 
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they could appear on the ballot at the same time. 

l~. Norris moved that the percentage be raised to 10%. 
}~. Fry seconded the motion. 

S.enator Ocasek - I would accept 10%. He have some very high percentages in the 
statutes on when your government is going to be changed. Two things come to mind 
which are somewhat analogous are when a county board of education merges school 
districts the people may file a remonstrance petition and it's either 30 or 35% 
of the electors. Hhen the state department of education lifts a charter and transfers 
a school district I think it's 51% of the people have to petition. Now that may not 
be right, but I uould point out to you that it's not unheard of in Ohio to have 
percentages that are higher when something is really being done, not proposed, mind 
you. Your school district is being taken away from you. Somebody else merged you. 
ilow in order to stop that, to get a remonstrance petition, the percentages are, in 
my opinion, quite high, and we've had arguments about reducing that or changing that. 
So the 10% I don't think we ought to think is unnecessarily high at all for something 
to be pushed right to the voters without any hearings or any deliberations. 

l~s. Orfirer - Ten per cent is what is needed to initiate a constitutional amendment. 

Hr. r~ntgomery - Yes, that makes good sense. 

l1r. Aalyson - I'm opposed to increasing the percentage to 10%. Most of the discussioo 
here has been from members of the legislature. The main thrust of their argument 
seems to me always to be that a vocal minority might be enabled to present its case. 
It would appear to me that vocal minorities are not always wrong. Sometimes they 
might be right and on occasion, unless they are given the opportunity to present 
their case, the lethargic legislature or the majority that is not interested never 
hears about it, so my personal opinion is that the least number that you can give 
the opportunity to voice their opinions is a better number. The majority can always 
turn them down. 

}~. Norris - 10/ reasoning is that it just seems to me that you are better off with 
a charter that has been drawn through a deliberative process where the public can 
appear in public hearings, where the proper kind of time is taken, with staff, and 
everything is open to the public. ~fuereas when you have something submitted by in
itiative, it's take it or leave it, the public has no opportunity to appear, and be 
involved in the drafting process. And then the other reason, it appears to me is 
that you should have some difference logically between the percentage that's required 
to put the question of a commission on the ballot. and the charter itself. It seems 
to me the burden should be higher on the second regard. 

~~s. Orfirer - The people are still going to be one step removed from anything hap
pening since they can always reject it. 

Hr. Norris - It gives the electorate an option. It's going to be easier to form the 
commission, and we've been talking about givin3 the commission process an inside 
track. It would encourage the deliberative process. and I think that that is the 
more desirable way of coming up with a charter. 
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• 
l~. Carter - l~. Aalyson, you're not thinking that there should be no minimal per
centage? There has to be a reasonable minimum percentage just to keep nuisance 
items off the ballot. 
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• l~. Aalyson - Six per cent. according to observations made earlier, is a considerable 
number of people. 

• 
Mrs. Orfirer - Yes, we're talking about special interest groups as being kind of 
derogatory, maybe for financial purposes or for something other than a legitimate 
political purpose, and I don't know that 6% of a county would ever fall into that 
kind of special interest group. Shouldn't such a large special interest group be 
heard? 

• 
Hr. Nontgomery - Hell, the city's going to finance the drafting of the document. And 
I don't use special interest group in a derogatory sense at all. It could be the 
League of llomen Voters or it could be anybody. Financing has to be done, and someone 
has to do the drafting, and every safeguard should be taken in that process to make 
sure that everyone is heard, and there are no safeguards that are available except by 
the commission members. If they want to do that, we ought to be sure that there is 
a distinction bet~1een the right way to do it and an acceptable way to do it. 

•� The amendment was adopted.� 

Hr. Norris· tIhat happens if you have two charters on the ballot at the same time and 
they both pass'? 

l~s. Eriksson - The one with the largest affirmative vote is adopted. 

• Hr. Carter - If we raise this 6 to 10%, which is significant, then I'm not sure there 

• 

is any reason for a prohibition against the charter being on the ballot at the same 
time. I don't think it would happen very often, but if it did, it would probably "be 
the result of the charter commission proposing something, and a very vigorous citizen's 
group saying "ue want to do something similar to that and ~.,e ought to have the voters 
take a look at it at the same time". I'm not offended by that. 

}tt. Carter moved to delete the prohibition against both charters being on the 
ballot� at the same time.� 

~~. Aalyson seconded the motion.� 
The motion was adopted.� 

• Hrs. Orfirer - No. 11 permits a charter commission to resubmit a defeated charter or 
amendment at the next election held throughout the county, either in the original or 
revised form. Are there any comments? 

Mr. Aalyson - t~ould this limit it to the next election? 

• Mrs. Orfirer - Yes. They no~., have no opportunity, Hr. Aalyson, to resubmit a charter. 

~~. Aalyson • One further question. Suppose a revised charter is submitted, at the 
next electio~. That's a new charter as compared uith the original charter. Could it 
then go to the third? 

• Mrs. Orfirer - It's the same charter commission and they could re-work their charter 
only once. No. 12 permits the General Assembly to pass laws to facilitate the opera
tion of the section including providing for filling vacancies on a charter commission. 
Is there any discussion? 
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Mr. Norris - I notice that the }ronicipal League, rather than directing the General 
Assembly to provide for the procedures for an organization of the charter commission, 
believes that the Constitution should authorize the commission to adopt its own pro
cedures and provide for its own organization. Did the committee discuss that approach? 

Urs. Orfirer - Yes, we did. He discussed it at great length. As it l-7as presented to 
us at the last committee meeting, I believe that there is concern that this might be 
carried over to the municipal charters, and that municipal charter commissions now 
have this home rule and do not fall under the guidance of the state, to the extent 
that the counties do. }ronicipal charter commissions have worked out procedures. 
Problems have arisen, though, with the county ones. 

Mr. Norris - It seems to me, at least at first impression, that having the General 
Assembly provide the procedure would at least provide for some uniformity on how these 
commissions would act, so I don't see any reasons to change this. 

Mr. Carter- And is it not true that if the General Assembly wished to give counties 
the opportunity to do that, they could do that? So we're not taking it away from them. 

Mrs. Orfirer - Nor are we directing them to. He're just authorizing them to in case 
the need arises. Any other comments? Now we are ready to take the vote on the amend
ment, and I believe we have covered the items. Gene has suggested some clarifying 
language here in view of some points that were raised. In this case of two or more 
charters or amendments being submitted at the same time, maybe this would help. "In 
case of conflicts between the provisions of two or more amendments submitted at the 
same time, or in case more than one charter is submitted at the same tUne, that 
charter or provision will prevail which received the highest affirmative vote, not 
less than the majority." Three people raised the question about the majority, and 
I think it's covered adequately in the provision. 

The roll was called on the adoption of Section 4 of Article X as amended. 
Those voting YES were Senators Gillmor and Ocasek; Representatives Celeste, Fry, 
Norris and Roberto; }~ssrs. Aalyson, Carson, Carter, Corsi, Guggenheim, Montgomery, 
Mrs. Orfirer, and Mr. Ostrum. None voted NO. 

The motion was adopted. 

Mrs. Orfirer - The remaining proposal of the committee is Section 30 of Article II 
lo1hich we recommend be changed to Section 6 of Article X. "No new county shall contain 
less than 400 square miles of territory, nor shall any county be reduced below that 
amount, and any law creating new counties, changing county lines, reducing the number 
of counties, or removing county seats shall upon a petition signed by not less than 6% 
of the electors of the several counties to be affected thereby be submitted to the 
electors of such counties for their approval or rejection in the manner provided by 
Sections lc and 19, relative to the referendum with respect to laws enacted by the 
General Assembly of Article II of the Constitution, except that notice of such elec
tion may be given by newspaper advertising in the manner provided by law." I really 
have no comment about this, other than that it provides the legislature with the 
flexibility needed, while still providing the people with the same recourse to refer
endum that they have with respect to other laws passed by the General Assembly. I 
move the passage of this amendment. 

Mr. Ostrum seconded the motion. 

286� 

4t 

• 

• 

•� 

•� 

•� 

•� 

•� 

•� 

•� 



•� 

•� 

• 

• 

• 

• 

•� 

•� 

•� 

•� 

•� 

11. 

Senator Ocasek - Aren't you deleting the population requirement that counties 
cannot be divided if the population in either division would be below 20,000? 

Brs. Orfirer - Yes. 

~~. Norris - Does this mean that if Franklin county wants to annex Delaware county 
so we could continue to use Delaware county as a reservoir, that all it would take 
would be a majority of the voters of the two counties, if you pool the total vote? 
The old provision that's being stricken would say that you have to get a majority 
in Delaware county and in Franklin county. 

i·Irs. Orfirer - It means that you take the majority vote of the total area to be af
fected. 

v~. Norris - Oh, I think that's terrible. 

~~. ~wntgomery - The reason I voted NO on the first proposition today was because 
we avoided the multiplicity of majorities and substituted one great majority for 
it, in changing a basic governmental structure. At least I think it should be a 
higher percentage of vote to take that kind of action. 

~~s. Orfirer - You're saying that it should be by a majority of the total area, but 
more than a simple majority. 

Hr. Nontgomery .. Yes. 

Mr. Kramer - Any county combination such as suggested by Representative Norris would 
have to go through the General Assembly first. 

Mr. Norris - ~~ example is not far-fetched. There are only 40,000 souls in Delaware 
county and we've got 800,000 down here. 

~~s. Orfirer - Do you think that you would be able to get it through the legislature? 

~~. Norris - Well, Delaware county doesn't have a representative any more. 

~~s. Orfirer - This is a very substantive change. I also think it's a change that's 
very necessary. I would like much more comment back and forth on this. 

Mr. Kramer - As in the charter multiple majority provision, this is a case where 
~here may not be any choice on the matter. It may be that once you determine the 
area affected in which the vote is going to be conducted, that everyone must have 
an equal vote. If you have counties of unequal size where the smaller county by a 
majority vote is able to preclude the passage of the proposition, then the votes of 
the people in the smaller county are weighted more heaVily than those of the people 
also affected in the larger county. 

Mrs. Orfirer - Are there any other comments? There is just going to come a time 
when the needs of the majority are going to have to supersede the wishes of the 
minority, and it's a question of how we want to draw minority protections. We are 
providing the protection, in the beginning, of going to the legislature, which is to 
represent the whole state of Ohio. The referendum provided is the same as other 
referenda, and requires 6% signatures on the petition. There may be a need for some 
people to be discomforted for the needs of the majority, and that's what our country 
is based on. I think this is a very good proposal and I hope that you will think so 
too. 
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Senator Gillmor - Could any enabling legislation provide for multiplicity of majori�
ties?� 

this� 
Mrs. Orfirer - It is our intention, under/constitutional provision, that it could not.� 

Senator Gillmor - l'fuat about the situation in Fostoria, which is my district and the 
Chairman's home town'? You have about 3/4 of the city in one county and 1/4 in another 
county and there is some agitation there periodically about getting into one county. 
Now there are 120 or 130 thousand in these two counties, but the people to be affected 
are really 15,000 people and I'm just wondering if you ought to have the 130,000 
people who aren't really affected by that making the decision for those few that really 
are the ones affected. It's a different issue than the one you are discussing. 

Mr. r<ramer - Under the existing provision, the legislature couldn't make that decision. 
If they could, there would be an automatic referendum in both counties on that question. 

Senator Gillmor - l~ell it could not be done under present law, unless each county by 
majority vote approves it. So it would be the 130,000 as opposed to the few. 

Senator Ocasek - I want the majority to rule, but in this proposal, there would never 
be a majority of a county. Because we don't care what the majority of Delaware county 
wants, only what the majority of Franklin county wants. The little could get 8Wallowed 
up by the big. I think that there has to be some protection for Delaware county. 
This state has gone overboard in guaranteeing the rights of the minority in school 
districts. Little school districts today get 90 cents on the dollar from the state 
and you can't get rid of them because we have protected them. Now I don't want to 
follow that route, but there has to be sorne balance between the concept that 800,000 
people can swallow up 40,000. 

Mrs. Orfirer - Would someone like to offer an amendment to raise the percentage of 
votes? 

Mr. Carson - I think there is an even more serious problem. And that is as I under
stand the provision, Franklin county could take half of Delaware county, just the 
good part of it and leave the bad part of it as Delaware county, which is more serious 
than even taking the whole county. Is that correct? 

Senator Ocasek - That's what happened with school annexations. 

r~S. Orfirer - As long as you didnlt reduce a county to less than 400 square miles. 

Mr. Carter - It places a whole lot of faith in the legislature. 

Mrs. Orfirer - That is what we intend to do. We need flexible J broader terms that 
permit the legislature, with providing a referendum to the people, to have more flexi
bility in their approach. 

Mr. Montgomery - Can we draw an analogy from other annexation proceedings? How do 
you get annexed to a city now? Don't the residents of a given area have to petition? 

~~. Kramer - There are two different methods. You can have a petition by a majority 
of the adult freeholders of the area to be annexed J and this has to be approved by the 
legislative authority of the municipality and approved by the Board of County Commis
sioners. And the other case is where the legislative authority of the municipality 
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can propose annexation, in which case there has to be an election in the entire town
ship that's affected, and again it has to be approved by the Board of County Commis
sioners. 

Senator Ocasek - There have been efforts constantly to liberalize that, so that the 
whole political subdivision doesn't vote on losing a piece of it and it always goes 
down the drain in the legislature. 

Senator Gillmor - If only one property owner has made the petition, and that's all 
the property you take, nobody votes on that. 

Senator Ocasek • No. Not l'1hen he agrees to it. 

~~. Kramer - But if the city were to oppose the annexation, then the whole township 
would vote on it. 

~tt. Montgomery - Isn't that the practical way of doing it though? Doesn't the munici
pality more or less encourage the landowners of a given area to petition? 

1~. Norris - As a practical matter, townships can lose the territory and there is 
nothing you can do about it. 

:Ur. Carter - Can I follow through on Senator Gillmor' s earlier observation? Hhat 
he's suggesting is that rather than having Delaware county and Franklin county voting 
on this question, the people that are affected are maybe the ones that should vote 
on this question. 

Senator Gil1mor - Yes, I just raised that as a question because we don't have that as 
an issue in either the old proposal or the new proposal. The people who are affected 
are controlled by people who, basically, are not affected. 

Hr. Carson • I'd like to talk to that if I may, and I'll switch to Hamilton county. 
l~milton county is surrounded by four other counties less populated than Hamilton 
county. There are some very wealthy industrial parks just outside the perimeter of 
Hamilton county but lying in other counties. Now if this were amended to say that 
the owners of the lands of these industrial parks perhaps might want to be in Hamil
ton county for some reason, and the rest of Butler and Warren county couldn't vote 
on that issue, you're taking the goodies away from Butler and l~arren county without 
any opportunity for those voters who would be losing a tax base voting on it. So 
that may seem like a good solution, but I don't thirut it's fair. 

Senator Gil1mor • Of course, in that situation, the rest of the area is affected. 

Nrs. Orfirer • But l.,e're not proposing a procedure uhereby a county can initiate 
annexation. It must be an act of the legislature. 

i~. Carson - One of the reasons for a Constitution is, in certain very important and 
emotional issues, to make sure that the legislature doesn't do something. In my view, 
the structure and boundaries of our counties is of historical significance--is an 
emotional issue--! believe to the people that live there, and I really don't think 
that treating it this lightly would be accepted by the people of Ohio, nor would be 
right. 

The Commission broke for lunch, to meet Beatn at 1:30 p.m. 
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Hr. Carter - t~e are pretty well set for the date of the next meeting, which will be 
November 8, the Thursday following elections. We will meet fairly early in November 
and then fairly early in December, and then not meet until January. And then in Jan
uary, as soon as our committees are ready, the main thrust of our work will be in 
the committees--they're going to have to be meeting more often. And as soon as they're 
ready to report to the full Commission, we'll have the Commission meet more often as 
is deemed appropriate. ~~. Aalyson, I would like to have you, if ypu would, join 
our elections committee. Tentatively, then, until we set up our new committee on 
education and the bill of rights, I think l~. Aalyson will sit on the elections com
mittee, and you, }~. Corsi, on the new education and bill of rights committee. 

The Chairman turned the meeting over to i~s. Orfirer. 

Mrs. Orfirer - lie've had considerable discussion, and expressed some reservations 
about the wisdom of this last amendment. There is concern that the rights of the 
smaller community be protected and we need to resume that discussion and resolve that 
problem, as you see fit. Is there anyone who wou~d like to offer any kind of solu
tion to this problem? 

z.~. Hontgomery - Hadame Chairman, upon reflecting on this problem over the noon hour, 
it occurs to me that some protection for the minority county should be incorporated 
in this amendment, and I would like to sUBgast a provision in Section 6 fcllo\~ing the 
\-lords "or removing county seats shall • • ." the language "upon a 2/3 vote of both 
houses of the legislature, and" This \,",ould prOVide for an extraordinary vote in the 
leZislature for the protection of the smaller unit l~hich could be an alternative to 
the big fish eatinz the little fish situation we had before. That percentage could 
be 3/5. It certainly seems to me that it should be more than a majority. There 
should be some way to accomplish changes in county boundaries, but I think it's a 
matter of protection for the smaller unit, and this would require both houses of the 
legislature to very soberly consider the situation. 

~~s. Orfirer - You members of the legislature, do you feel that changing this to a 
2/3 vote would offer reasonable protection? 

}~. Roberto - I think it is an additional protection. }~. Norris noted this morning, 
with regard to the specific problem he discussed, that Delaware county itself is 
divided in the legislature. l~ether you can depend on the wisdom of the legislature 
under those circumstances, I don't know. 

}~. 11ontgomery - llell, the alternative seems to be either to provide for county en
largement, or contractions, or creations, or don't provide for it, and I don't think it 
can be in a provision not providing for it. So if you accept that, that we can't 
put our heads in the sand and pretend that there will never be a change of county 
boundary for any purpose under any circumstances--once we decide that, how do we 
draft a provision that's the most workable and the most protection for the smallest 
unit being absorbed, which is our main concern here. This is one avenue. That the 
vote leverage in the legislature probably is a better leverage than a 60 or 70 or 
even 90% vote of the combined territory. Hhen you're comparing 800,000 people in 
Franklin county to 40,000 in Delaware county, it doesn't make much difference what the 
percentage is in the counties. But the legislative majority could be a place to slow 
up and give this very sober thought, deliberation. 
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Mrs. Orfirer - County lines were not drawn by Divine Lm4 to begin With, they were 
drawn by the legislature. They were drawn in the days when it took all day to reach 
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a county Qeat. The times have changed since then, and 80 counties do not make a 
~reat deal of sense in this day and age. 

~~. Carson - The current provision does provide protection for the small county today. 
It provides that if you want to change a county, the voters in both counties have to 
agree if you are combining both counties. Hhich, of course, could be all the pro
tection anybody 'uould think is necessary. He' re assuming here that it's impossible 
to get a vote in both counties. Has anybody ever tried? Is there a history here 
of failure, as in the charter situation? We're just assuming that you could never 
win a vote like this if there was a proper reason for combining the counties. 

l~s. Orfirer - I do not know of any attempts. I think what we're assuming is that weIr 
approaching a time of changes in technology, primarily, anQ the nature of the problems 
that beset counties. t1e have encountered many situations where smaller units of 
eovernment have not been able to cooperate on a voluntary basis for the common good. 
Hhere municipalities, for example, have not been able to get together either with each 
other or with the counties to provide for the common good. \1e. need a wider geo
graphic and population base for many of the things that are going to need to be 
accomplished. The legislature should have relative freedom to accomplish this. No
body wanted to put the smaller entity unfairly at the mercy of the large city, and 
yet 'Ie did feel, as I have said before. that the will of the majority and the good 
of the majority have to came first. And we'd certainly be willing to entertain all 
kinds of protection for the smaller unit but not at the sacrifice of wiping out the 
probability of this greater good being accomplished. 

l~. Roberto - Even in view of the changes in technology and scientific advancement 
bigger is not necessarily better. It l~ould seem that the protection under the present 
constitutional framewor!~ is that a combining of counties must be nutually advantageous 
to both areas, and not simply to the greater area of concentration of population. 
I suspect the only protection th~t the people have in smaller counties is the con
stitutional protection, from the overriding desires of a majority. So I'm not par
ticularly disturbed by the present constitutional provision, and I'm not so sure 
that we wouldn't be creating a great many more problems than we would be solving by 
permitting the legislature this kind of power. Hith regard to the 2/3 majority in the 
legislative body, that requires a little thought. I think there are certain pressures 
to influence public policies on certain points of view. They may not be the same 
points of view as a local problem, for example, benleen Franklin and Delaware counties. 
Though I suspect, my inclination is to lean toward the present constitutional pro
visions since it has not been demonstrated as being an insurmountable obstacle to 
cooperation between counties. Rather than create a n~~ kind of a problem which we 
can't foresee any Idnd of a solution to any particular problem we have which is real 
and vital at the present time. 

~~. iwntgomery • Do we have any other state constitutional provisions on this matter? 

l~s. ~riksson - The only one I know is Illinois, and in the new Illinois constitution, 
they retained the provision that's similar to the one that we presently have which 
reqUires a majority vote in both counties. 

Mr. Kramer - If the present provision loJere declared unconstitutional, ue would be 
left without any protection for the smaller counties. 

t~S. Orfirer - It would go through, whereas if it took a 2/3 majority of the legisla
ture it might not. 

Z~1 



•� 
16. 

t~. OstrUm - But we'~e speculating 8 lot about what could happen. l~ybe our making 
it easier to have a county charter by a simple majority would make a very progressive 
form of county government exist in one county. liaybe the little county would very 
much like to become part of that big county because of the progressive way it's nm~ 

handling county affairs. It might, then, wish that it had what's in the Constitution 
nol~, and not have to overcome a hurdle of 2/3 in both houses of the General Assembly. 

lIr. Carson - Once again, we have this argument that ue ought to do something because 
it may be unconstitutional. £0/ committee, the Finance and Taxation Committee, was 
told the same thing, with respect to the school tax thing, and everybody assumed 
that our tax laws were unconstitutional. And the Supreme Court surprised a lot of 
people and put that one to rest. You can make that argument, but I say let's wait 
and see what the Supreme Court does. 

l~. I~ramer - There are two aspects of this. One requires a vote in the combined 
territory, which l~e have just been discussing, and the other was making the 1mf 
subject to referendum rather than having a mandatory referendum. The present section 
provides for mandatory referendum in all of the affected counties. The question now 
is whether there is going to be a separate vote in each courtty. That question is 
different from whether there is going to be automatic referendum or whether the refer
endum will have to be petitioned for. 

~~. Guggenheim moved that the language requiring a majority in each affected 
county to approve the change be restored. 

Mr. Roberto seconded the motion. 
The motion was agreed to. 

Mr. Carson moved that the provision for an automatic referendum on any law 
affecting county boundaries be restored. 

r~. lwntgomery seconded the motion. 

Mr. Carson - Let's go back to Franklin county l~hich wants to take a small part of 
Delaware county. So now we've provided that you have to have majorities in each 
county. But I assume that if there is no automatic referendum, that the people in 
Delal1are county are the ones that are going to have to get the petitions signed t 

from Delaware county residents, probably. I assume Franklin county is going to want 
the thing. • • • 

t~8. Orfirer - It would be 6% of Delaware county. 

l~. Carson - To me this is such a historically important subdivision of Ohio, that 
would not like to tamper with the present provisions. 

~~s. Orfirer - You feel that ~~ithin the county affected that if 6% of the people 
residing there do not want this change to take place, that that's too difficult for 
them? 

}~. Carson - No. I do feel that this contemplates the legislature taking an act 
which forces the people to get out to get petitions signed. It takes a lot of time, 
effort, organization, expense to them, and I think that it just ought to go to a 
vote of the people, and it shouldn't just become a law without the people voting on 
it • 
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Senator Ocasek - I favor the status quo, but I just ~1ant to make sure that I know 
'",hat I'm talking about. Hhen you're going to merge two counties or take a piece 
of one, I want the automatic referendum. 

The motion uas agreed to. 

~~s. Orfirer - Now l1hat is left are the two minor changes: changing the article 
and section number from Article II, Section 30 to Article ~~, Section 6 and the Rd
dition of the 't-lords "reducing the number of counties. 

Nr. Fry seconded HI's. Orfirer' s motion to adopt the lJection as amended. A� 
roll call was taken on the motion.� 

Those voting YES l-lere Senator Ocasek; Representatives Celeste, Fry and Roberto; 
Hessrs. Aalyson, Corson, Carter, Corsi, Guggenheim, llrs. Orfirer , Hr. Ostrum and 
l·lrs. Sowle. None voted NO. 

The motion was adopted. 

HI's. Orfirer - I Hould 111<e to thank all of you for your patience and cooperation. 
It's been a most difficult three or four months, and we've had some very difficult 
~aterial. I think you've been very patient and very thoughtful, and I'm very pleased 
with the results. 

Senator Ocasek - I'd like to say that I'm disconcerted by how little we knO~7 about 
state government. And I've gotten volumes like the rest of you on these reports, 
so I've decided to eive them to our department of political science at University 
of Akron. I am pleased that the students can use them. 

The Chairman turned the meeting over to l~s. SOl71e, chairman of the Elections 
Committee. 

l-~s. Sowle - Thank you. He have done 3 little more ,"lork on Section I of Article 
)~VI. The committee considered various points raised by our Commission members at 
last month~s meeting, and we reworked some of the language to take these comments 
into account. The main thrust of Section 1 is to try to simplify ballot language 
and get away from some of the technical requirements for ballot language. To try 
to get language on the ballot that is plausible, understandable to the layman, and 
get away from some of the technical, legal requirements. At the same time, increas
ing voter information distribution on the part of the state through the use of a 
ballot board. The first thing we changed is in the second paragraph. It is re
Horded fairly considerably, althOUGh the substantive changes were not great. I 
will start reading at the second to last sentence in the second paragraph. liThe 
Doard shall also prepare an explanation of the proposal which may include its purpose 
and effects and shall certify the ballot language and the explanation to the Secre
tary of State not later than 75 days before the election." In the first draft the 
explanation of the proposal, which goes to the n~~spapers and has certain other 
uses, is not included in this part of the Board's activities and it was not available 
for challenge in the courts at the same time the ballot language was. The committee 
put the explanation in here with the ballot langua3e so that anyone uho objects to 
it can object early, so there is a certain time period in which objections can be 
raised. And subsequent raising of that question won't delay the proceedings. Like 
the ballot language, the explanation is included in the following paragraph. The 
Ohio Supreme Court shall have exclusive original jurisdiction over such cases. We 
have not, however, included the explanation in the last sentence where it says "the 
ballot language shall not ~e held invalid unless it is such as to mislead, deceive, 
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or defraud the voters." We felt that that was a rather special consideration for 
ballot language that might not apply to the explanation. Finally, it says: "An 
election on a proposed constitutional amendment submitted by the General Assembly 
shall not be enjoined nor invalidated because the explanation, arguments, or other 
information is faulty in any way." Other remedies could be granted by the courts, 
if they found the explanation and so forth faulty. They could enjoin the dissemina
tion of it, or require it to be redone. But they could not hold off the election. 
We felt that the explanation and arguments pro and con that would be printed in news
papers and otherwise disseminated would not constitute the entire debate of this 
question. All of the other informational activities would be going on. The legisla
ture would be involved, interested parties pro and con, newspapers and so forth. So 
we didn't think a faulty explanation would be serious enough to warrant the delay 
of an election. Those were the most important changes. We adjusted the ttme to 75 
days. We adjusted the time period by a 15 day margin because the ballot board will 
need more time if it has to do the explanation mora quickly. 

Now there were several things we didn't do and I'd like to explain that. One 
comment was that the proposal as it now reads does not mandate the Secretary of State 
to turn over the ballot question to the Ballot Board immediately after he receives it. 
The section as we propose it requires the filing of the amendment with the Secretary 
of State at least 90 days before the date of the election. We didn't require a spe
cific filing with the ballot board, because all of the relevant procedures are public-
the passing of the proposal by the legislature is public, the filing with the Secre
tary of State is public, and the Secretary of State serves on the ballot board. Also, 
it might be possible under this proposal for the legislature to decide to name a 
separate board for every proposal. 

Mr. Ostrum· The second line of the second paragraph where you say the majority of 
!h! Ohio Ballot Board, would it be better, then to say !ll Ohio Ballot Board? 

Mrs. Sowle - t~at do other committee members think? 

Mr. Carter - I like the idea of leaving it up to the legislature to interpret this 
as of the moment. I think typically they would want to have one ballot board. There 
miaht be reasons to have more than one and I think we ought to give them the flexi
bility to do so. 

Senator Ocasek - I had thought all along of one ballot board, although I wouldn't 
object to the flexibility of having an Ohio ballot board, but as a legislator I 
wouldn't vote for several ballot boards even if they had a lot of business to do 
because I could see one board being more flexible and more lenient than another one 
and I could foresee some real legal problems over the whole mess. 

Mr. Carter - It's also a question not only of several boards but of sequential boards. 
In other words, the legislature might appoint an Ohio ballot board in January and 
unless they take some action to the contrary, the board could go on indefinitely. 

Senator Ocasek - This would always require though that the Secretary of State be a 
member of any ballot board. 

Mrs. Eriksson - Membership on the ballot board could be changed. The General Assembly 
can always amend the law in which it specifies how people are named to the ballot 
board. But I believe that the concept embodied here was that there would be only one 
ballot board at a time and that the General Assembly would have to act if it wished 
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to change the method of naming people to the board.� 

Mrs. Sowle· Do you see any objections to more than one ballot board functioning at 
a time? 

Mrs. Eriksson - I would think it would be very confusing, frankly, and I would think 

•� that the Secretary of State might prefer not to have more than one at a time.� 

~~. Ostrum - If we did want to provide the flexibility, that would lock us in. 

Mr. Marsh - I believe that the Secretary of State's office would want to have only 
one board. 

• Mr. Carter - I think we should leave it alone.� 

~~s. Orfirer - Is it clear that there is only one board? That the General Assembly� 
has flexibility about appointing members? 

•� Mr. Fry - It would be unlikely for it to change, once the composition is determined.� 
It might change, but over a period of years. 

• 
Mrs. Sowle - There is another important change in the period of time in which e case 
must be brought before the Supreme Court. In the third paragraph, it says: "The 
Ohio Supreme Court shall have exclusive, original jurisdiction in all cases challeng
ing ballot language, explanation" and then we added "or the actions or procedures 
of the General Assembly in adopting and submitting a constitutional amendment to the 
electors .11 Anyone who wants to complain about a proposal on the grounds that the 
procedure went awry in the General Assembly must do it within the time period and 
the Supreme Court will have original jurisdiction of it. This should eliminate the 
last minute delay of an election. 

• Mr. Montgomery - Are you sure this covers all the possibilities? 

Mrs. Sowle - It would not cover the inconsistency of a proposal with the federal 
constitution, but we don't provide for that--that would be under federal law and 
federal jurisdiction.

• ~~. Montgomery - I wondered whether you might want a catch-all phrase. Something 
like "or any other challenge of the issue." 

Mrs. Sowle - Jim, do you have any thoughts on that? 

• Mr. Marsh - No, I think it is inclusive. But we certainly wouldn't object to a 
catch-all phrase. I don't think it's needed. 

Senator Ocasek - I think the last sentence is pretty good4 

• 
Mr. Ostrum - They have 11 days to decide whether they want to bring a law suit 
challenging the ballot language or the explanation. Is that time enough? They have 
26 days between the filing of the amendment and the limit for the lawsuit, that cer
tainly ought to be enough time to challenge the method of adoption. 

l~s. Sowle - Yes, they know when it is filed about the adoption procedures. 
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Mr. Montgomery - t~at about an illegally constituted ballot board? Improperly ap
pointed or something like that - three Democrats and one Republican, or vice versa. 

Mr. Carter - The thrust of this is to have an orderly election and to require people 
with a legitimate beef to challenge far enough in advance 80 that the election can 
proceed or be halted in time. How about lIchallenge for any reason"? 

Mrs. Eriksson - You might have difficulty saying in the catch-all phrase what it is 
you want to challenge, because I think you would not want to suggest that someone 
could challenge the amendment as being unconstitutional. I think it 1s a question 
of wording such a phrase that you would know what would be included. Mr. 140ntgomery's 
problem of the illegally constituted ballot board could come under the Ilactions and 
procedures" of the General Assembly because it is the General Assembly which has to 
provide for the ballot board. 

~~. ~wntgomery - The board might consist of persons with terms of office which began 
before the particular amendment was filed. 

Senator Ocasek - You could even have a board which was proper to begin with--two 
Democrats and two Republicans--and one of them SWitched over to the other party 
while still a member of the board. 

~~. O~trum - Of course, it still would be part of the procedure of submitting the 
constitutional amendment to the voters --how the board is constituted. 

Mr. Roberto - If we simply said "in all cases challenging the adoption and submission 
of the amendment to the electors" and took out the specific expression "ballot lan
guage, explanation, and actions and procedures of the General Assembly" wouldn't 
that preclude a challenging to the constitutionality of the amendment? And still 
take care of all those unforeseen cases that may arise? 

r-~. Ostrum - That might catch the things we haven't thought of. 

Mr. Roberto - It should include all cases having to do with adoption and submission 
and not just these particular cases arising from General Assembly action. 

Mr. }wntgomery - I like that much better. The fact that we have included some spe
cific things in the phrase means that you might be foreclosed from considering the 
phrase all-inclusive with respect to other matters. We've broadened it this way. 

Mr. Roberto - I so move 
¥~S. Orfirer seconded the motion. 

Mr. Carter - Let me read it the way it will read: The Ohio Supreme Court shall have 
eXclusive, original jurisdiction in all cases challenging the adoption and submission 
of a constitutional amendment to the electors." 

Through further discussion it was agreed to insert "proposed" before "constitu
tional" and change "and" to "or ." 

£.~s. Sowle - It would read "adoption or submission of a proposed constitutional 
amendment to the electors ll 

• 

The motion was agreed to. 
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Mrs. Sowle - There wes a question raised at the last Commission meeting: Should the 
Constitution mandate that the full text of the amendment be placed in each polling 
place? The committee felt that since this is now provided by statute, that kind of 
procedure is not properly a constitutional concern. !~e have provided here for a 
great deal of public access to information about constitutional amendments and any
thing more is within legislative discretion. Another question raised was about the 
size of the print in n~~spapers etc. and, again, we felt it was a legislative ques
tion. Are there any questions about either the basic proposal or the changes the 
committee made in the original draft? 

Mr. Ostrum - In precluding the court from halting the election because of faulty 
explanation and arguments or other information, I can understand why you did not 
include the ballot language because you considered that so important that it should 
be a basis for stoppinn the election. Since we did give to the ballot board the 
duty of providing not only the proposal ballot language but also the explanation, I 
raise the question that it may be well to exclude the explanation from this sentence 
also. It seems to me that the explanation is terribly important, too. 

r~8. Sowle - It was our feeling that if there is debate on a constitutional proposal, 
that debate will be going on on a very broad front. The only thing required to be 
done with this explanation is that it be printed in the paper. We feel that there 
will be such a broad spectrum of persons, organizations, and newspapers commenting 
on constitutional amendments that the only thing that should halt the election is 
an improper statement on the ballot, which the voter sees when he enters the booth. 
If the explanation is in error, although the court cannot stop the election, there 
are other remedies, and the court can order the explanation not to be distributed, 
or to be corrected and republished. It does not appear on the ballot for the voter 
to see. If the League of Women Voters or the Cleveland Plain Dealer or whoever 
thinks the explanation is kooky, they are going to say 80. 

~tts. Orfirer - How do we avoid an issue like Issue 6 where the voter sees on the 
ballot only whether felons should serve in the General Assembly? 

Mrs. So~,lle - He think the way to avoid it is to make it possible for the state, 
through the ballot board and through the state fund, to make possible the dissemin
ation of information. 

Mrs. Orfirer - Besides the dissemination of information, there has to be a way to 
determine that wording like that is not put on the ballot. The only thing I can 
see is that if four other people are discussing this they are not going to let it 
appear on the ballot that way. 

~~s. Sowle - Under this proposal, it would be possible for the ballot language to 
explain that issue, would it not? 

11r. 11arsh - Under this proposal, it would be proper, I think, for the ballot lan
guage to do anything that doesn't deceive or defraud the voters. 

Mrs. Sowle - And it is within the discretion of the ballot board to put such lan
guage on the ballot that will explain what's being done. 

Mrs. Orfirer - There is nothing to prohibit the same ballot ~'1ording again, is there? 
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~lr. }~rsh - No, it would not be prohibited because it did not deceive the voters. The 
advantage is that you would have in conjunction with ~t an explanation which is official 
and which will enlighten the voter more than he has been enlightened before. 

~~s. Sowle - The ballot language can be explanatory language--if that deceives, then� 
the Supreme Court can halt the election. We just didn't want to delay the election� 
because something which is printed three ttmes in a n~~spaper is not good.� 

Mrs. S~4le moved the adoption of the committee report as amended. 
Senator Ocasek seconded the motion. 

Senator Gillmor - Is it necessary to do this by constitutional amendment? Or could� 
it be done by statute? Did the decision which requires the condensed text say that� 
the Ohio Constitution requires a condensed text? Under the present decisions, could� 
not the legislature say that there shall be a ballot board to do what thiS constitu�
tional amendment provides? Could the legislature say that we will put on the ballot� 
language simply to identify the issue?� 

Mrs. Sowle - The statute requires the condensed text, and the Supreme Court decisions 
recently have been based on the statute, requiring increasingly technical language 
on the ballot. It would be possible to change the statute. 

Hr. Uarsh - I'm not sure how far you can go by statute, especially in ltmiting the� 
court's jurisdiction and giving original jurisdiction to the Supreme Court which is� 
one of the main purposes here.� 

Mrs. Sowle· The ballot board could be created and information could be disseminated, 
but perhaps not some of the other things. 

~~. Carter - I'm not so sure about dissemination of information. There would be 
serious question, in my mind, about the propriety of the state doing this. We wanted to 
make sure that it is proper to do the kinds of things we are talking about, and to 
write appropriate safeguards in the Constitution. I think the education and the legal 
aspects of this proposal are doubtful without constitutional amendment. 

Mrs. Sowle - Even though part of this is subject to legislative change now, we viewed� 
this very much as a unit. If the ballot language does not have to conform to highly� 
technical requirements, we want intelligible language on the ballot, but we want it� 
tied in very closely with encouraging voter information.� 

Mr. Fry - I think this language is acceptable and what we want as a minimum constitu
tional guarantee on matters to go to the electors. I also want to say that Mr. Carso~ 

indicated his approval before he left. 

Hr. Nor~is - I wish to explain my vote. I intend to vote IIno" and I regret haVing to 
do that because I think the procedural aspects are a great improvement but I just 
don't see the need for a ballot board. I think the Secretary of State could continue 
to do this, and he could work within the framework and procedural guidelines set forth 
here, probably better than a ballot board. So I compliment the committee on the 
other parts but I don't see a ballot board. 

A roll call was taken on the motion. Those voting YES were Senators Gillmor� 
and Ocasek; Representatives Celeste, Fry and Roberto; Messrs. Carson, Carter, Corsi,� 

. I!rs.� Orfirer, ~~. Ostrum and Mrs. Sowle. 
Mr. Norris voted NO. 
The motion was adopted. 298 
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• 1~. Carter - As is our usual custom, ~e ~ill keep the roll call open until the next 
meeting. 

~~. Norris was asked by the Chair to give a brief summary of Issue 3 on the 
November ballot. 

• Hr. Norris - Issue 3 was a Senate Joint Resolution at the request of the municipal 
judges who had just lost in the primary and had not gotten their pay raise in term. 

• 

They felt that this would be another tack in the name of court reform by allowing 
the municipal courts to become a branch of common pleas courts. They could not only 
have their salaries increased to that of common pleas judces but could get around the 
prohibition against in term pay raises. t~en it came over to the House, a number of 
us involved not only in House Judiciary Committee but in the special Legislative 
Service Commission joint committee on court reform and members of this Constitutional 

• 

Revision Commission saw quite an opportunity, we thought, to advance the worl~ of those 
committees by two or three years, by making Issue 3 a genuine question of court re
form, and it ~.,as with that idea in mind that on the floor of the House in a bipartisan " 
move ~~e amended the SJR to permit reorganization on a lateral basis as well as up and 
down consolidation. The language hopefully is artful enough but not as artful as I 
am sure we could have done if we had had more time, but it is our feeling that it is 

• 

broad enough to encompass nearly every court reorganization procedure that we've 
heard of in the reorganization of courts both laterally and up and down. t~e must 
have been successful in broadening the appeal of the thing because I've been astounded 
by all the endorsements it has received -- we're as good as the farmers, apparently. 
I'm hopeful of passage, because then we'll have the vehicle to implement by statute 
whatever proposals this Commission and the Legislative Service Commission committee 
has--we won't have to go through a constitutional amendment again. 

The Chairman thanked ~~. Norris. 

• Senator Ocasek - I went to the midwest conference of the Council of State Governments 
last month in South Da~ota and practically the uhole conference was on constitutional 

• 

reform. I was much impressed by the people from North Dakota who said they squeaked 
through a nel'l constitution because of the League of Homen Voters. No one else did 
anything. South Dakota was very interesting and I met the man who is president of 
the University of South Dakota and who is now head of constitutional revision in 
South Dakota and ~fl10 was delightful and might come and talk to us. His thesis was 
that it is difficult to get a whole n~., constitution through and the wise way to do 
it is piecemeal, the way we are doing it. I have a lot of notes to give to Ann. 
They passed seven new amendments in South Dakota with a budget of $1,000 ~fl1ich I 
thought ~-las unreal. Hhen 1 told him our budget, he couldn't believe such a thing. 

• ~~. Carter announced the National ~ronicipal League meeting in November, the 14th 
through the 17th. Linda is going this year, and if any other member of the Commission 
wishes to go, please get in touch with me. It's the 79th National Conference of Gov
ernment, and much time will be devoted to constitutional revision. It is being held 
in Dallas. 

• There being no other business, the meeting was adjourned until November 8 and 
members proceeded to committee meetings. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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Ohio Constittttional Revision Commission 

November 8, 1973 • 
A meeting of the Ohio Constitutional Revision Co~ission was held on Thursday,� 

November 8, 1973 in Room 11, House of Representatives, State House, Columbus. The� 
meeting began at 10 a.m.� 

•Chairman Richard H. Carter presided. 

The following members were present: Senator Applegate; Representatives Celeste� 
and Norris; Messrs. Aalyson, Carson, Carter, Corsi, Cunningham, Guggenheim, Heminger,� 
Montgomery, Mrs. Orfirer, Messrs. Ostrum and Skipton; Mrs. Sowle, and Mr. Wilson.� •The minutes of the October 15 meeting were approved as mailed. 

The Chairman then announced changes in committee assignments. 

The Chairman then announced that Sections 3, 4, and 6 of Article X and Section� 
1 of Article XVI had received sufficient votes (2/3) for transmittal to the General� •Assembly. The vote was as follows. 

Section 3 of Article X. Those voting YES were Calabrese, Ocasek, Celeste, Fry, 
ioberto, Stockdale, Speck, Applegate, Carter, Corsi, Guggenheim, Orfirer, Shocknessy, 
Bartunek, Ostrum, Heminge!; Skipto~, Taft, Sowle, Cunningham,Pokorny, Russo and 
Gillmor. Messrs. Carson, ~~ntgomery, Wilson and Bell voted NO. • 

Section 4 of Article X. Those voting YES were Gillmor, Ocasek, Celeste, Fry, 
Norris, Roberto, Stockdale, Speck, Applegate, Aalyson, Carson, Carter, Corsi, Gug
genheim, Montgomery, O:firer, Ostrum, Bartunek, Heminger, Skipton, Taft, Sowle, 
Wilson, Bell, Cunningham Calabrese, Russo and Pokorny. None voted NO. •Section 6 of Article X. Those voting YES were Ocasek, Celeste, Fry, Roberto, 
Norris, Stockdale, Speck, Applegate, Aalyson, Carson, Carter, Corsi, Guggenheim, 
Orfirer~ Ostrum, Sowle, Montgomery, Bartunek, Heminger, Skipton, Taft, Wilson, Bell, 
Cunningham, Calabrese, Russo, Pokorny and Gillmor. None voted NO. 

Section 1 of Article XVI. Those voting YES-were Gillmor, Ocasek, Celeste, Fry, •
Roberto, Stockdale, Speck, Applegate, Aalyson, Carson, Carter, Corsi, Orfirer, Ostrum, 
Sowle, Montgomery, Bartunek, Heminger, Skip1:on, Taft, Wilson, Bell, Cunningham, 
Calabrese, Russo, Pokorny, Guggenheim, Mr. Norris voted NO. 

Mr. Wilson reported briefly on the work of the Elections and Suffrage Committee. • 
Mrs. Orfirer, chairman of the Local Government Committee, said that the committe~ 

~as now starting on consideration of municipal corporations, amending charters and 
home rule. She said that Dr. Fritz Stocker would be the speaker at the afternoon 
meeting. 

Mr. Carter then called on Mr. Skipton, chairman of the Legislative-Executive • 
Committee, to present the committee report to the Commission. 
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Mr. Skipton said that the committee had recommended no change in constitutional 
status of the elective offices of Secretary of State, Attorney General, Treasurer of 
State and Auditor of State but had inserted in the Constitution a statement descrip
tive of the major function of each. 

Mr. Skipton moved that the Commission adopt Section 1 of Article III as pre
sented in the report and that the recommendation be forwarded to the General Assembly. 

Mr. H~minger seconded the motion. 

Mrs. Orfirer asked if the Governor had recommended any changes. 
Mr. Skipton replied that the Governor had not recommended any changes. 

Mr. Carson queried whether, in referring to the Attorney General the term� 
"legal officer" would not be preferable to "law officer". He noted that the term� 
"law officer" connoted "law enforcement" officer to many persons, especially law�
yers, prosecutors and judges who would be dealing with interpretations of this sec�
tion.� 

Mr. Skipton pointed out that the expression "chief law officer" is taken from 
the statutes, and that is why it was chosen, although the committee did not expressly 
discus. and discard the.expression "chief legal officer. 1I Mr. Carson felt that 
locking the phrase "law officerll into the Constitution might give rise to situations 
that have not arisen under the statutory language. 

Another suggestion was made that the Attorney General might be called the� 
"Chief Attorney".� 

Mr. Montgomery expressed opposition to "chief attorney" because it would support 
the contention that the Attorney General is the attorney for all the people and can 
act as a sort of public defender .• 

Mrs. Sowle said I'm not sure that IIlaw officer" or "legal officer" or "attorney" 
make any difference. I think that "attorney" is more descriptive and we have a 
modifier in there for the state. Now "for the state" doesn't mean for the individual 
citizens. but, I think, connotes state government. 

Mr. Montgomery - We get in difficulty with the departments who retain counsel on 
their own. What was meant was that the Attorney General must furnish counsel to 
all branches of the state government. 

Ur. Skipton - If you wish to make a change such as this, I would hope we would be 
doing it because we expect to make some change in interpretation. All the powers 
that the Attorney General has have been interpreted up to this point in terms of 
statutory language. When we use a different term, the question immediately arises 
what did we intend to change? 

Mrs. Sowle - I think it was the intention of the committee that the Attorney General 
shou~a have only such duties prescribed by legis~ation. Would it make any difference 
if lite changed "and" to "with"? "The Attorney General shall be the chief attorney" 
OT Whatever word we use there for the state with powers and duties as prescribed 
by law. 

Mrs. Orfirer queried whether it was the intention to limit the Attorney General 
to statutory powers. and that he could not, under common law, act in certain 
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situations. 

Mr. Skipton - I believe that the difficulty here is some misunderstanding of just 
what common law is. There are remedies at common law, but I don't know what it means 
when we say that the Attorney General has common law powers unless somebody defines 
what he means by that. 

Mrs. Orfirer - You are saying he does not have these powers, aren't you? 

~~. Skipton - Give me an example of what these powers are. 

}~. Laurenson - May I be heard on behalf of the Attorney General on this point? We 
believe that the proposed amendment would cut down the powers of the office of At
torney General. Normally, such a proposal would be predicated upon showing that the 
powers have been abused, or are not necessary. To my knowledge none of these alle
gations have been made with regard to the exercise of the common law powers by the 
office of the Attorney General. There are numerous cases that are pending now in 
the courts of Ohio that have been based upon the common law powers and most of these 
fall into two areas--the environment and the charitable trust area. In fairness to 
the committee 1 should say that since the committee report was written in April of 
this year the Supreme Court of Ohio handed down a decision indicating that while 
there were common law powers in the office of Attorney General, they are not defined. 
There is acknowledgement on the part of the Court that such powers exist now, unless 
this Commission recommends that they be taken away. To my knowledge there have been 
no charges made that the powers have been abused. 

Mr. Skipton - Let's get these powers defined. 1 know what the Attorney General is 
trying to say he wishes to do, but what I want to know is what are these powers you 
are talking about? 

Mr. Laurenson - The powers are based on the statute, section 109.02, indicating that 
he is the chief law officer of the state. The specific example that I am most 
familiar with is State of Ohio VB. Wyandotte Company and Dow Chemical Company. This 
case involves two out of state companies that we allege have polluted waters of 
other states and this pollution has been moved into the state of Ohio by virtue of 
flowing into Lake Erie. In the Ohio Environmental Protection Act there is no au
thority for the EPA to bring a suit such as the one we just brought. The Attorney 
General, as the chief law officer, is bringing this action. Were there no power in 
the office of the Attorney General there would be no suit absent a specific statute, 
passed by the Ohio legislature. 

Mr. Carter - Isn't that authority statutory? 

Mr. Laurenson - Section 109.02 says the Attorney General is the chief law officer 
of the state with such powers and duties as are prescribed by law. Now that specific 
term has been construed by the Supreme Court of two other states that have identical 
language to the effect that the Attorney General has no common law power with that 
provision, and therefore he can only act where there is a specific statute author
izing him to do so. . 

~~. Skipton - What's the style of these cases? 

•� 
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}tr. Laurenson - The State of Ohio ex reI. William Brown, Attorney General and Paul 
Brown, Attorney General, etc. 
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Hr. Skipton - So it I 5 a power of the sta.te. 

Mr. Laurenson - To be exercised by the chief law officer because there's no other 
person that has the authority to bring this to court. 

Mr. Skipton - You would have a time convincing me that nobody else has the power. 
believe that the Governor would have it. 

~~. Laurenson - I don't believe the Governor does have that power without a specific 
authorization from the General Assembly. 

~~. Montgomery - You're saying that the Attorney General has more power than the 
Governor? The Governor could not initiate prosecution of this matter and that you 
can? 

~~. Laurenson - It's a civil action to enJ01n further discharges and to recover 
damages for the State of Ohio. Through common law powers, the Attorney General has 
had specific power to bring actions such as this one, and brought in the name of the 
state • 

Mr. Carson - Back in 1816 the Ohio legislature passed a law which I think has never 
been repealed saying that the English common law shall never apply in Ohio. Are you 
saying that the English common law defines the duties of your office? 

Mr. Laurenson - Common law is something that changes from year to year to year. It's 
an unwritten law which can be used to deal with new situations where there is not a 
specific statute. Were there no common law we would have to write a statute to cover 
every conceivable situation. That would be impossible. 

Mrs. Sowle - I would agree with you as far as the evolution of common law but I'm not 
sure that I agree with you on the evolution of the powers of government officials, 
but you have referred tOM-I'd like to nail down the kind of cause we're talking about. 
You said no one had the power to bring this type of action--could you characterize 
the kind of action? In other words, if you were going to the 1egislatuxe and ask for 
power to bring this lawsuit what would you ask for? 

Mr. Laurenson - I think I can spell out exactly what we had in mind, the power to sue 
Wyandotte Chemical Co. and Dow Chemical Col for polluting out of state waters which 
then moved into the state of Ohio and asking for damages on behalf of the state. 

~ks. Sowle - Why does EPA not have that power? Does it stop at state boundaries? 

Nr. Laurenson - They do by definition under the Ohio EPA. 

~trs. Sowle - Would it have been possible to legislate that power? 

Mr. Laurenson - I think it is possible but this is one of the advantages of the common 
law. The cocmon law is available when something has not been prescribed by statute. 
I don't th inl: there have been any allegations that the suit which we have brought is 
unwarranted. This is just one example. There are three other examples which are 
currently pending which we believe would be adversely affected by this amendment. No 
further caSP3 could be brought. 

~~. Aalyson • Do you feel that the Governor as opposed to the Attorney General has no 
common law powers? 
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Mr. Lsurenson - I don't think the term "common law powers" has even been applied to 
any office other than the Attorney General. 

by •
Mr. Skipton - I still am confused by what you mean/the common law powers of the At
torney General. It seems to me that if there is something in the common law that 
others than the Attorney General should have the power of seeking a remedy. It's 
difficult for me to believe that only the Attorney General can say "I see something 
~'1rong" or "I imagine something wrong" or "l. imagine some harm or injury to the 
public and I'm the only person in the state of Ohio that has any power to do any • 
thing about it". 

Mr. Laurenson - That's the Attorney General's duty as chief law officer. When he 
sees that the people are being adversely affected one of his responsibilities is to 
do something about that wrong. • 
Mr. Skipton - But he's going to decide whether it's wrong or harmful) or what. 
That's quite a license you're asking for. 

Mr. Laurenson - lie believe that there is a residual power in the office of Attorney 
General to bring actions such as this where they are not prescribed by statutory law. .. 
Common law is every bit as much a part of the law as is statutory law. 

}~. Montgomery - All the incidental powers of any administrator or executive office 
cannot possibly be spelled out, and to that extent, the Attorney General probably 
does have some incidental powers, but not the license that you describe. Have you 
ever applied to the legislature for authority to bring this type of action? .. 

Mr. Carter - It does seem to me that if you do not have some sort of constitutional 
restraints, and that's what a constitution is, it is a series of restraints, if what 
you "re claiming is true and you've got a real gung-ho Attorney General ''1ho really 
wanted to rip up the pea patch) by your argument) he has unlimited authority. It 
seems to me, from what you have said, that we need this provision in the Constitution. .. 

~~. Laurenson - Maybe I overstated the proposition. The only two areas which we have 
gone into are charitable trusts and the environment. 

is 
}~. Carter - Tha~this Attorney General. Let's say you had an Attorney General who 
was a radical and really wanted to disrupt a lot of things. He would hav~ by your • 
say so, almost unlimited authority to file lawsuits. 

}~. Laurenson - The courts, in other states, have placed limits on common law powers. 
In seven specific areas, attorneys general have exercised common law powers. 

Mr. Carter - Is there anything to stop an Attorney General from filing a lawsuit? • 
I'm not saying he would win it, but he could file, couldn't he? 

Mr. Laurenson - Of course he could file anything he wanted to file. But the common 
law is not as nebulous/area as may have been implied here. It involves se'ven spe
cific areas. an 

•~~. Carter - Are you really concerned with having to request the authority from the 
legislature? The example of the pollution could be solved by going to the legisla
ture. 
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Hr. Laurenson - I,et' s assume that we know that a plant in Hichigan or in Canada is 
polluting and the damage is coming to Ohio. 

Mr. Carter - Suppose the legislature were to say that in essence they gave the At
torney General authority to file a lawsuit. They could draw up a broad statute and 
give the authority you're talking about. They might want to give the authority to 
someone else. 

}~. Laurenson - There is this authority right now. The legislative process would 
probably take longer than a year. 

Mrs. Orfirer - Apparently there is disagreement as to whether this does change things 
as they now exist. If it is intended not to create substantial changes, it seems to 
me that it is not worth opening Pandora's box, because the Constitution ought to 
give some general definitions of the duties of state officers. I would like to amend 
your amendment to say the Attorney General shall be the chief law officer for the 
state. 

Mr. Ostrum seconded the motion. 

Mr. Carson - As I understand the connnittee's language, if put in the Consti.tution, 
it would be possible for Mr. Brown and }~. Laurenson to go to the legislature and 
ask that they pass a statute giVing them connnon law powers. Let's assume that it 
did happen. The legislature, I presume, would be monitoring the Attorney General's 
operations and if they felt that the Attorney General was exercising common law 
powers that he shouldn't be, whereas he should be spending his time worrying about 
organized crime or something, I presume they could cut down those powers. 

Mr. Skipton - }~. Chairman, I would be concerned about the Court's reaction to this 
section, if the amendment is adopted, which says that each of the other officials 
shall have the powers and duties as are prescribed by law. We don't say that in 
terms of the Attorney General. The Court might say there is no way to prescribe 
powers of the Attorney General. 

}trs. Orfirer's motion was defeated. YES - 1; NO - 7. 

}~. Carter - The motion is to amend Section 1, as I understand it, of Article III, as 
printed on page 3 of the memorandum. 

Mr. Aalyson moved to change "1aw officer" to "chief attorney."� 
}~. Hilson seconded the motion.� 
On a show of hands the motion was defeated, with 4 YES votes and 7 No.� 

l1r. Carter - Clearly the sentiment is to leave the wording "chief law officer. 1I 

think it is appropriate to come back to the motion of the connnittee which now stands 
as printed. 

A roll call was taken on the motion. Those voting YES were Messrs. Carson, 
Carter, Heming~r, Montgomery, Ostrum, Skipton, Mrs. Sowle and Mr. Hilson. Messrs. 
Aalyson, Corsi, Cunningham and Mrs. Orfirer voted NO. Senator Applegate abstained 
from voting. 

l~. Carter - The roll call will be held open until the next meeting in order to give 
absentees a chance to vote. Perhaps the passage of time will change the vote. 
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Mr. Carson - Are you going to reopen this question? 

}~. Carter - We did not get 2/3 and I suspect we will come back to the question� 
and re-evaluate it.� 

Mr. Skipton - The failure to receive 2/3 vote of the Commission will just mean that� 
the Constitution will remain the way it is.� 

Moving on, I believe we'll just go to those sections where the committee made 
specific recommendations, and leave it to individuals who may have questions about 
any of these other sections to bring them up. The committee made no recommendation 
on Section 2 which deals with terms of office. The committee recommended that 
Sections 3 and 4 dealing with election returns be referred to the Committee on Elec
tions, and did not act on it. The committee made no recommendations for change in 
Sections 5, 6, 7, 8, and 9. They recommended that provisions in Section 10 be re
ferred to another committee. Section 11 dealing with executive c1emency--the com
mittee made no recommendation at this time. Again, most of these nonaction issues 
shows the committee's belief that there was no compelling reason at the present time 
to make changes. No changes in Section 12 dealing with the seal of the state, al
though the committee believes that if there is to be a seal it should be constitu
tionally prescribed. No changes were recommended in Sections 13 and 14. 

Please look at Section 15 on page 11 of the report, and Sections 16 and 17. 
We recommend amending Section 15 and repealing and re-enacting 16 and 17. These are 
the sections dealing with vacancy in the office of Governor, and disability of the 
Governor, and we attempt to clear up some of the questions dealing with succession 
to the office of Governor, and also the question of how you determine a Governor's 
disability and what happens if the Governor is declared disabled. Section 15 pro
vides that in case of the death, conviction on impeachment, resignation or removal 
of the Governor that the Lieutenant Governor shall succeed to the office of Governor. 
I know that is what most people assume happens but this makes the language unambig
uous. Then the conunittee added additional language. "t-1hen the Governor is unable 
to discharge the duties of office by reason of disability, the Lieutenant Governor 
shall serve as Governor until the Governor's disability terminates." In the event 
of a vacancy in the office of Governor or when the Governor is unable to discharge 
~~he duties of the office, the line of succession to the office of Governor until 
the termination of his disability shall proceed from the Lieutenant Governor to the 
President of the Senate and then to the Speaker of the House of Representatives. 
Any person serving as Governor for the duration of the Governor's disability shall 
have the powers, duties and compensation of the office of Governor. Any pe~son who 
succeeds to the office of Governor shall have the powers, duties, title and compen
sation of the office of Governor. No person shall simultaneously serve as Governor 
and either President of the Senate, Speaker of the House of Representatives nor 
shall any pe~son simultaneously receive the compensation of the office of Governor 
and that of the Lieutenant Governor, President of the Senate or Speaker of the House 
of Representatives. All of these are designed to simply clarify who shall serve as 
Governor. It confirms the present line of succession to the position or of serving 
as Governor, in the event of his inability to perform the office. 

It was moved by ~. Montgomery, seconded by Mr. Aalyson and carried that 
d:f.vision (E) of section 15, on page 12 of the report, be amended to delete "either" 
and insert'~ieutenant Governor", in order to make clear that a person could not serve 
as Governor and Lieutenant Governor at the same time. 
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Mrs. Hunter - It was part of the committee's decision that the vacancy in the� 
Lieutenant Governor's office would not be filled.� 

tk. Skipton moved that the Commission adopt the recommendation of the commit
tee, as amended, on Section 15 and submit it to the General Assembly. 

~k. Heminger seconded the motion. 
A roll call was taken on the motion. Those voting YES were Senator Applesate; 

Messrs. Aalyson, Carson, Cunningham, Heminger, Montgomery, Mrs. Orfirer, Messrs. 
Ostrum and Skipton, Mrs. Sowle and }k. Wilson. None voted NO. 

The roll call was held open until the next meeting in order to give absentees� 
a chance to vote.� 

l1r. Skipton - Section 16 deals with the determination of disability of the Governor. 
In other words, how disability in the office of Governor is to be initiated, how 
the question will be raised and who will make the determination of his disability. 
The committee has recommended that the Supreme Court have original, exclusive, and 
final jurisdiction to determine disability of the Governor or Governor-elect upon 
presentment to it of a joint resolution by the General Assembly declaring that the 
Governor or Governor-elect is unable to discharge the powers and duties of the 
office of Governor by reason of disability. Such joint resolution shall be adopted 
by a 2/3 vote of the members elected to each house. The Supreme Court shall give 
notice of the resolution to the Governor and after a public hearing in which all 
interested parties may appear and be represented, shall determine the question of 
disability. The Court shall make its determination within 21 days after present
ment of such resolution. If the Governor transmits to the Supreme Court a written 
declaration that the disability no longer exists the Supreme Court shall at a 
public hearing at which all interested parties may appear and be represented, de
termine the question of the continuation of the disability. The Court shall make 
its determination within 21 days after transmittal of such declaration. The Supreme 
Court has original, exclusive and final jurisdiction to determine all questions 
concerning the succession to the office of the Governor and its powers ano duties. 
It is quite clear here that the intent of the committee is to give the court of 
last resort in the state of Ohio the power to hear questions of disability of the 
Governor and to make resolution of it. It also prOVides for prompt determination 
of such question. It also requires that an elected body responsible to the people 
of the state by an overwhelming majority shall initiate such procedures. This 
would eliminate all frivolous and political initiation of 8uch question. It at
tempts to protect the Governor himself: one, by calling for quick determination; 
secondly, to allow a Governor who has been declared disabled to attempt to terminate 
the disability, and again calls for a quick determination. In effect, it says that 
the questions of determination of disability are important enough that only the 
Supreme Court should have jurisdiction to determine the questions relating to it. 
It also makes clear that the resolving of questions on succession to the office of 
Governor or any question about duties and powers of the Governor again lie with the 
Supreme Court. 

Mr. Skipton moved that the Commission adopt the language recommended in sec
tion 16 and forward it to the General Assembly. 

Mr. Ostrum seconded the motion. 

Mr. Carson - This may be a minor thing and I realize you can't provide for every
thing but let me ask the question anyway. As I understand it, the Lieuten8~t Governo 
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would never succeed to the office of Governor or serve a~ Governor during a disability 
situation, until the Supreme Court determines there is disability. Let's say some 
future Governor would be in an automobile crash and be in a coma in the hospital, 
obviously unabl~ to perform the office ~f Governor. So the office would remain va
cant until the Supreme Court has acted? There was no thought given to having the 
Lieutenant Governor serve until the legislative resolution was adopted? 

Mr. Skipton - There's no automatic provision. The committee's feeling was that 
somebody had to make a determination and that this determination shouldn't be made 
lightly. It shouldn't be made by an individual, such as the Lieutenant Governor 
himself. So some machinery had to be provided for one, initiating the question and 
two, for makinG a determination. The feeling was that machinery of this sort if you 
get .it done in 21 days you are moving rapidly. 

Senator Applegate - Did we discuss who would act in case of emergency? 

Mr. Skipton - There's no provision here that provides for somebody else to serve as 
Governor, but there isn't a real vacuum here. Nothing says you have to wait 21 daYi. 
It could all be done in one afternoon. 

Mr. Aalyson - Suppose the legislature is in recess. ~lliat provision is made to get 
them back into session to enact the resolution? 

Mr. Skipton - That was one of the reasons the committee recommended power to the 
leadership to call itself into special session. That's already been adopted. 

A roll call was taken on the motion. Those voting YES were Senator Applegate; 
Messrs. Aalyson, Carson, Cunningham, Heminger, Mrs. Orfirer t Messrs. Ostrum and 
Skipton, Mrs. Sowle and l~. Wilson. None voted NO. 

The motion was adopted by a majority of those present and the roll call kept 
open until the next meeting in order to give absentees a chance to vote. 

Mr. Skipton - Section 17 deals with this question of what happens if the vacancy or 
the disability occurs when it is the Governor-elect, or a vacancy occurs early in 
the term of a new governor. Again it is simply an attempt on the part of the com
mittee to cover what we thought was a gap in the provisions for succession or for 
filling the office of Governor and there's really no other purpose at all in this. 
Section 17 as re-written, would read "Hhen for any reason a vacancy occurs in both 
the office of Governor and Lieutenant Governor prior to the expiration of the first 
20 months of a term a Governor and Lieutenant Governor shall be elected at the next 
~eneral election occurring . in an even-numbered year after the vacancy 
occurs for the unexpired portion of the term. The officer next in line to the suc
cession of the office of Governor shall serve as Governor from the occurrence of the 
vacancy until the newly elected Governor ha~ qualified. If by reason of death, 
resignation or disqualification the governor-elect is unable to assume the office 
of Governor at the commencement of the gubernatorial term, the Lieutenant Governor
elect shall assume the office of Governor for the full term. If at the commencement 
of such term the Governor-elect fails to assume the office by reason of disability 
the Lieutenant··Governor-elect shall serve as Governor until the disability of the 
Governor-elect terminates." This is to eliminate the question of who is Governor if 
the Governor-elect cannot take office or becomes disabled before assuming the office. 
It also provides for a new election for Governor if a vacancy occurs prior to the 
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expiration of the first 20 months of a term. Twenty months instead of 24 means you 
have four months to get the election machinery operating. 

Mr. Skipton moved the adopt~on of Section 17 as written by the committee for 
recommendation to the General Assembly. 

Dr. Cunningham seconded the motion. 
A roll call was taken on the motion. Those voting YES were Senator Applegate; 

Messrs. Aalyson, Carson, Cunningham, Heminger, ~~s. Orfirer, Messrs. Ostrum ahd 
Skipton, Mrs. Sowle and Mr. Wilson. None voted NO. 

The motion was adopted by a majority of those present and the roll call will� 
be held open until the next meeting in order to give absentees a chance to vote •� 

Mr. Skipton - There are several sections in Article XV that were considered to be 
part of the Executive Committee's responsibility, and the committee did made recom
mendation relating to three sections--Section 2 of Article XV which deals with the 
subject of public printing. Section 5 of Article XV deals with eligibility of 
duelists to office and Section 8 of Article XV dealt with the creation of a bureau 
of statistics within the office of the Secretary of State. The committee felt that 
these sections had outlived their usefulness and should be considered obsolete. 
They all originated in 1851 and in every instance were adopted to meet some speci
fic problem that members of the Constitutional Convention felt were burning issues. 
In our mind it was questionable whether they should have been adopted in the first 
place, but there they are and the feeling of the committee was that they could 
safely be removed from the Constitution, and for that reason has recommended the 
repeal of all three. 

Mr. Skipton moved that Sections 2. 5, and 8 of Article XV be repealed and 
the recommendation forwarded to the General Assembly. 

Mr. Heminger seconded the motion. 
A roll call was taken on the motion. Those voting YES were Senator Applegate; 

Messrs. Aalyson, Carson, Cunningham, Heminger, Mrs. Orfirer, Messrs. Ostrum and 
Skipton, Mrs. Sowle and Mr. Wilson. None voted NO. 

The motion was adopted by a majority of those present and the roll call 
held open until the next meeting in order to give absentees a chance to vote. 

~~. Carson - I had another question on the report. I'd like to ask Mr. Skipton to 
go back to page 9, Section 8 of Article III. This section permits the Governor to 
call a special session of the legislature and as I understand it there has been 
some disagreement or misunderstanding as to whether under the present language of 
the Constitution the Governor can now call a special session before there is an 
adjournment sine die, I wondered whether the committee had given any thought to 
whether, under our· annual session now, perhaps Bome clarification might be desirable. 
My historical understanding has been that the purpose of this clause would be to 
permit the Governor to bring the legislature back to Columbus after it had adjourned 
sine die. In the old days they had a session every other year and if they adjourned 
in June of the odd year they ,~ouldn't meet again until a year and a half later. 
This was put in, as I understood it, to permit the Governor to bring them back be
cause the legislature itself had no such powers. Now that we have annual sessions 
I just wonder whether some clarification of this might not be in order and I suppose 
that involves the substantive question, should the Governor be empowereQ to make the 
legislature sit down if they haven't yet adjourned, but to put off all their other 
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business and have 8 special session on something he proclaims? 

~~. Skipton - I'm sure that I expressed to the committee my feeling on this--that this • 
power of the Governor to convene the General Assembly in special session exists even 
when they are in session, and I probably expressed myself that that created no concern 
with me because it does give the Governor the power to assure legislative attention 
to any issue he considers important enough to call a special session. 

Mr. Carson - Have the courts decided that? That he can call a special session during • 
n regular session? 

Mr. Skipton - I say that's my feeling about it. I saw nothing wrong with it so I did 
not push for change. I don't know how much consideration other members of the com
mittee gave to it but that was the way I looked at it. It would not create a problem 
with me. • 
Mr. Carson - I would like to hold Section 8 open until the next meeting. 

}~. Skipton - The report simply says the committee is not making a recommendation on 
it and therefore it's a subject for further study any time the Commission wishes to 
take it up. t~e've made this report as complete as we have for the record and we're • 
not asking Commission approval except where we made specific recommendations, on 
which we had roll call votes. t~e felt it was necessary to put in our report the· 
record of what we did, and our comments, The report also says that we have no inten
tion by the submission of this report to preclude further consideration of anyone 
of the provisions in Article III or other articles affecting the Executive. • 
Mr. Carson - At the next meeting I would like to come prepared with a proposed amend-. 
ment to Section 8, for consideration by the Commission, with the thought that if the 
Commission thinks well of such an amendment, it perhaps should be done so it could be 
included in the report on this article. 

•Mr. Skipton - If agreeable to the Chair, I will get together with Mr. Carson and 
between the two of us we'll make a recommendation on how to proceed. 

t~s. Orfirer - We'll assume it will be brought up at the January meeting. Mr. Celeste 
asked if he could discuss the question of governmental organization so perhaps we 
could hold that over to the next meeting also. • 

The Commission adjourned until 10 a.m, on T~ednesday, January 9. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman • 

• 
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Ohio Constitutional Revision Commission 

• January 9, 1974 

A meeting of the Ohio Constitutional Revision Commission was held on Wednesday, 
January 9, 1974 in the Senate Smoker, State House, Columbus. The meeting began at 
10 a.m. 

• Chairman Richard H. Carter presided. 

The following members were present: Senators Calabrese and Ocasek; Representa
tives Celeste, Fry, Norris, and Russo; 11essrs. Aalyson, Carter, Guggenheim, Heminger, 
Mrs. Orfirer, Messrs. Ostrum, Shocknessy and Skipton, Mrs. Sowle and ~~. Wilson .. 

• The minutes of the November 8 meeting were approved as mailed. 

• 
Mr. Carter - l1e're hoping to have our proposal relating to legislative constitutional 
amendments introduced. We endorsed that proposal, very overwhelmingly. It sets up 
the procedure for constitutional amendments being sponsored by the legislature in
cluding the obligation to publicize the meaning of the amendments which we felt was 
in the public interest, and we're quite anxious to get that particular amendment 
through the legislature in the spring so that, hopefully, it would be on the ballot 
early enough in the year. It ~~ould be an important step tm~ard the work we're trying 
to do. Dick Celeste was taking the initiative to get it introduced. 

• Mr. Celeste - I have been checking with the Speaker and he gave assurance that the 
bill will be given priority. Right now I am securing sponsors. 

Mr. Carter - I doubt very much that it ~~ill be a controversial bill at all. We've 
had widespread support. It's an awfully important bill to the work of this Commis
sion.

• ~~s. Sowle reported on the work of the Elections and Suffrage Committee. She 
aoted that the committee has only a few more points to cover before taking up the 
initiative and referendum, and that will finish their work. 

• 
Mrs. Orfirer reported that the Committee on Local Government has completed its 

work on municipal charter procedures, and now is going into some of the aspects of 
home rule, a very complicated subject. The Ohio 11unicipal League is participating 
in the discussions, and has appointed a committee prUnarily composed of local offi
cials, law directors, etc. We have asked them to come and meet with us at our next 
meeting. 

• Mr. Carter - You estimate that it will be about three months before you will be having 
specific ~eco~~n~ations for the Commission? 

Mrs. Orfirer - Yes. 

Mr. Carter - Katie, you expect to have something within a month or two?

• Mrs. Sm1le - Yes, 

Mrs. Eriksson - I would imagine the Judiciary will take four or five months before it 
has recommendations for the Commission. 
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Mr. Carter - Education is just getting started, but that is not such a difficult one. 
We have thus far followed the procedure of going through the Constitution and iden
tifying those issues and questions that we wanted to address our attention to. Be
fore we've finished, we will want to think about those things that are not in the 
Constitution that perhaps should be. I will probably be setting up a special com
mittee in another couple of months to work in this area. If any of you have any 
suggestions, I would appreciate it if you would address them either to me or to the 
staff so that they can be fed into the hopper and we can give them consideration. 
I don't think it would be appropriate for the Commission to tackle any new subject 
matters that did not receive consideration by the full Commission. 

Mrs. Orfirer - In the local government work we have come up with some new areas that 
we would wish to consider and we decided it would be better to turn them over to a 
committee that would deal with such matters. 

Mr. Carter - We want to open our minds to anything that, in the light of today's 
progress, should be included in the Constitution. We will bring them to the Commis
sion before they go through any committee. 

At this point we will ask John Skipton to carry fo~~ard with the executive� 
recommendations.� 

Mr. Skipton - It is my understanding that on the recommendations made by the Legis
lative-Executive Study Committee, the one dealing with section 1 of Article III of 
the Constitution apparently will not receive a favorable vote by a 2/3 majority of 
the Commission. That is one piece of unfinished business. In addition, two other 
proposals have been made by individual members of the Commission that lie in this 
same area. One of those deals with the question of executive powers of reorganiza
tion of state government and the other deals with the executive's power to call a 
special session of the General Assembly during a recess. Neither of the individuals 
who made these proposals is here, at the moment, but my recommendation in both cases 
would be to support a motion before the Commission to create a new study committee 
to take up these particular subject areas. The Legislative-Executive Committee as 
it presently exists has drawn its conclusions on these subject areas and I don't 
believe that it 'lould be wise to, in effect, ask them to withdraw the conclusion 
they've already made and come fon~ard with still another one. I have another reason. 
The Legislative-Executive Committee as you know, throughout the life of the Commis
sion has sort of been the trial balloon committee. Welre the committee that has 
experimented with and attempted to utilize all the devices and procedures that the 
study committees might use in appr~aching.a question and handling of it and that com
mittee has exhausted itself in that area too. In other words, many of the purposes 
for which it was created have been well served by the members of that committee 
and it is my belief that they should be permitted to pursue some of their other in
terests as indicated by their requests for assignment to other committees. 

~tr. Carter - We will discuss these two new subject areas and assign them to a new 
committee or an existing committee. 

~rr. Skipton - If there is a desire on the part of the Commission to continue study 
of section 1 of Article III, which is the section which apparently is not going to 
receive approval of the Commission, I suggest we also refer that subject to any new 
committee that may be created rather than attempt to deal with it at this time. So 
my motion, if one is required) is simply that the Commission accept the vote of the 
Commission members for amendment of section 1 of Article III and that if any further 
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study is� required or desired that it be the subject matter [or still another committee.

• Mr. Carter reviewed the recommendations of the Legislative-Executive Committee on 
section 1 of Article III to identify the various state elected offices and give a 
descriptive identification to each, and authorize the legislature to provide powers 
and duties. He noted that the Attorney General believes that would intereferevith 
his common law powers, as he sees it. This is the second major division that we've 

•� had and I feel that this is what this Commission is all about. I think the legisla
ture's putting in the 2/3 requirement was a good thing to do, because if you don't have 
at least 2/3 in this group, which has a chance to think and identify the subject, the 
chances of its going much further are probably not too great. Now, as I lJnderstand 
it, Ann, the vote at the present time on section 1 we don't have our necessary 2/3 
vote. We have a majority favoring it but certainly nothing like 2/3. The only way 

..� that could be changed is if someone wished to change his vote on this matter? 

Mrs. Eriksson - There are a number of persons who have not voted. The vote on section 
1 is currently 12 YES, 10 NO and 9 who have not voted. 

~~. Carter - The Chair would like to recommend that we keep this roll call open until 
•� the next meeting on all of the recommendations of this committee although, as a prac

tiCDl matter, I don't think there's any chance that we will get the 2/3 vote on sec
tion 1. 

• 
Mr. Shocknessy - I have no objection to dropping that language which says Iland shall 
have such powers and duties as provided by law" if the Attorney General considers 
that to be the solution. I'm not saying that the language which the Attorney General 

• 

has rather consistently supported that something be included with regard to common 
law powers should be included. It is my belief that the Attorney General would be 
satisfied if the Commission merely recommended that he be the chief law officer and 
drop the other words which they seem to think are exclusionary and which, whether 
they are or are not are rather immaterial with respect to their common law powers. 
If the Attorney General has common law powers, the powers are inherent and he doesn't 
need any legislative definition. Neither do I think they belong i.n the Constitution. 
And I think if you could get the subject out of the way to amend the committee recom
mendation that way, I wouldn't object to it. 

• l~. Skipton - The recommendation of the committee retained all the existing executive 
officers on an elective basis but added one sentence descriptions of the functions and 

• 

responsibilities of these officers and in each case spelled out a title of sorts like 
chief election officer of the state, chief auditing officer, the Treasurer of State 
shall be the custodian of such state funds. The Attorney General shall be the chief 
law officer and then ended up, each of them, with this additional language "and shall 
have such powers and duties as are prescribed by law." 

I~. Shocknessy - That language is surplusaGe. If you just call him the chief law 
officer, the legislature can still provide for his powers and duties. The state's 
chief law officer is the most important thing and the rest of it I can get along 
without. 

..� ~~. Russo - I think presently we're powerless in this situation. In the middle of a 
roll call no changes can be made. We either finish the roll call and dispose of the 
matter or come back to it freshly. 
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Mr. Shoclmessy - The Chairman could declare the roll call finished and it would be 
lost today. 

Senator Ocasek - If all the people uho haven't voted vote YES would it be agreed to? 

Mrs. Eriksson - Yes. 

Mr. Shocknessy - The Chairman could get agreement to hold the roll call open until 
the next meeting. 

Senator Ocasek - I agree with .'1r. Shoclmessy, for the simple reason that if I had a 
strict interpretation of the Constitution by the Supreme Court I think this delimits 
the power of the state officials more than what they currently think they have. I 
don't want to delimit it. I voted NO because I thought the Attorney General made 
some sense when he testified that uith this language you're taking his common law 
power which he interprets broader than we do and you're confining it. 

Mr. Carter - I think we will leave this open until the next meeting. 

l-lr. Norris - Hr. Chairman we've Bone throueh all of this and I don't want to raise 
the question of "Ihether the Attorney General has common la,·, pm-1ers or whether he 
doesn't. I would object strenuously to givinJ the Attorney General special treatment 
by dropping those words only in his case 

Mr. Carter - We're talking about doing the same thing for all of them. 

~k. Norris - That at least would be consistent logically. The question still remains 
whether just calling him something without a limitation, which he ought to have, 
would raise the interpretation that they all have common law powers. I'd hate to 
have this construed as a grant of authority. Then they'd all come in and tell us 
that they have common law pmi'ers. 

~~. Shocknessy - I don't believe that. I think the legislature would still have 
authority to determine their pouers. 

~~. Aalyson - Another thing which we ought to consider and which has not been articu
lated, at least in my presence, is that the Attorney General has traditionally been 
considered the law officer to render legal opinions as to the meaning of legal provi
sions. And ,,,hen he comes in and says, after a study by his staff, that this provision 
would limit his functions seriously, I think we should give this special consideration. 

Mr. Skipton - I believe the people that should be heard from here are really the 
people who felt that' it was desirable to add some description of the functions. If 
the recommendation would simply die, we would retain the existing constitutional pro
vision which contains no limitations, but also by the same token assigns no function 
so if our desire is simply to go back to the status quo then it would be preferable 
to leave the Constitution just as it is now. I personally would consider that the 
more desirable thing to do, but as r say this language was put in here because some 
members of the group felt that it was desirable to describe some of these functions. 
Unless there's some compelling reason to add these descriptions of functions I really 
believe that we're better off with the existing constitutional provisions. 

Mr. Norris - Along that same line, I am disturbed about the grant of authority. He 
say in here that this new grant, which is not in the Constitution, that the Treasurer 
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is the chief custodian of funds. Is this 80ing to take aHay the function of the 

• Department of Finance to collect the income tax? We say that the Secretary of State 
is the chief elections officer. Does that mean we can't have an elections commis
sion? I thin:: we have a problem. If you're 80ing to use this nel-l descriptive 

• 
language and then limit it with the follOl-1ing language saying that the functions 
are what the legislature tells them they are, you're all right. But if this new 
language could be construed as a grant of authority, I agree with you, we just better 
go back to calling the Treasurer and Attorney General and let them prove their own 
common law authority. 

Mr. Shocknessy - Implicit in our constitutional system is the right of the legisla
ture to prescribe powers and duties and I don~t think that stating it makes it any 
stronger.

• ia 
Mr. Norris - I agree that this/limiting lan3uage. I intended myself to have it be 
limiting language. I don't think you want a constitutional officer running around 
deciding uhat he's going to do. 

• 
Hr. Shoclmessy - If it's exclusionary, as they think, then I couldn't care less about 
whether or not it's left out because I still think that the legislature has just as 
much pom~r l-1ithout those words as it has with those words. 

Mr. Carter - Could we ask you, John, as chairman of that committee, to outline the 
alternatives on this recommendation? 

•� Mr. Shocknessy - Hhy couldn't l'1e properly refer it back to the committee?� 

Mr. Carter - t!e don't like to activate the committee. Hopefully, John would tackle 
it as chairman. 

• 
Hr. Russo - I think maybe we should be very practical about the whole matter. As 
we see that the Attorney General's section is the one that is creating the conflict 
that we might as well resolve the issue as l~e best can which is to accept the At
torney General's concept then go with the Hhole package. Otherwise it goes back to 
committee, it will come back the same way and the vote will turn out the same way. 
So we have to be very pragmatic about the Hhole situation and determine that there 
is something special about the Attorney General's office that we cannot limit simply

• because the others have definitive limits. The other offices can be defined in the 

• 

Constitution, very simply as the language has pointed out, but the Attorney Generalis 
office cannot. Hhen it comes to the issue of the Tax Commissioner vs. the Treasurer 
of State, that's an interesting one and I'd like to see what's going to happen with 
it. I think that we need that kind of clarification and l'le should use that limiting 
language in the Constitution so that we'll find out who the real collector is. 

Hr. Skipton - It's a constitutional question of vlhether any official of the state 
has powers other than expressed in the Constitution and the statutes. 

}~. Shocknessy - The broader it's expressed in the Constitution, the better the 
legislature's hands in specifying and doin~ the kind of thing Tony is talking about.

• And l·~. Laurenson has said here that the Attorney General l'10uld accept the change 
in the lanGuage. 

t~. Carter - But that's not to say it would be acceptable to the Commission. 

• 315� 



6.• 

Hr. Shocknessy - The question was raised how the Attorney General as a legal officer 
interprets this recommendation. Alan Norris thinks that the language is limiting 
and that's ~1hat the Attorney General thinks. I didn't think the language did any
thing except say what the legislature already has anyhow. I don't think you can do 
anythinG with language like that except to reassert what the legislature already has. 

Senator Ocasek - I agree with Hr. Shocknessy. 

Mrs. Sowle - The provision on the Treasurer I don't think has the implications that 
Mr. Norris ~las suggesting. I seem to recall a committee discussion on that point and 
it was reworded, that provision, to say "shall be custodian of such state funds and 
to have such powers and duties as are prescribed by law. Which leaves in the hands 
of the leeislature to say what state funds the state treasurer shall be custodian of. 

Mr. Carter - His concern was that we drop that qualifying language. And he was un
willing to drop it for one office and leave it in for the others. 

Mr. Russo - That's why I'm willing to leave it in the other offices and drop it for 
the Attorney General's office. 

}k. Fry - I favor the suggestion that ~k. Skipton should see what he can do about 
this language but I can say that my mind has been made up during this discussion this 
morning. I feel it's probably best to have some limiting language because if we need 
management an~1here and we need it badly, ~1e need it in state government and to simply 
give these people titles - you wouldn't do it in any organization of which you're a 
part - to eive the title and say all right GO ahead and do what you can with it. I 
think it's important that we have limiting language and if the Attorney General wants 
broader powers than he feels he has then we'll have to do that by statute. 

Mr. Shocknessy - You face aeain that the Attorney General wants connnon lal-J pOloJers. 
I think this is of greatest concern to us in this discussion. 

Mr. Fry - Hhy not make some reference to it) then? That's like closing the closet 
door because you don't want to be reminded of what's in there. 

Mr. Shocknessy - Common law comes by tradition in the Anglo-Saxon system. 11ith all 
respect to }~. Laurenson and anybody else I defy anyone to specify all the common law 
pouers. 

Nr. Carter - Hr. Skipton, I thought that what you l'1ould do for us is to summarize the 
alternatives by working with the staff and any other Commission member that has any 
input. Let's try to dispose of this matter, one way or the other, at the next meeting 
of the Commission. l~ybe we can't agree on anything. 

Mr. Skipton - As a service, shall we say, I uould be happy together l'1ith any members 
of the comoittee that wish to attempt to lay the problem out for the consideration of 
the Commission and perhaps in a more understanding way than we've been able to do it 
up to this point. As a matter of fact, the controversy first arose because the staff 
and myself did consider doine this and some uork was done but we held up on that be
cause we didn't wish to get into a position of advocacy of the committee's recommenda
tion and we didn't wish to lobby or politick the issue. So ~1e didn't issue anything 
beyond the report of the committee. It is possible that we could put something to
gether that might be helpful. 
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~lr. Carter - This would give an opportunity at the next meeting for anyone to make 

• an amendment to the recommendation. The other two matters that were up for consid
eration is the new material, one by }tt. Carson and one by }~. Celeste. 

Mr. Skipton - Hr. Celeste has a proposal relating to executive reorganization. 

Hr. Celeste - Hr. Chairman and members of the Commission, I wish to place before the

• Commission this proposal for executive reorganization. Looking at the work which 
has been done in many of the states uhere constitutional provision on this occurred, 
it has resulted in better organization of administrative departments. A small ad 
hoc committee might at least consider this issue and I would try to encourage those 
who are interested in these to malee timely input so that the Commission can act on 
this recommendation. It would be better to have another member of the Commission,

• is there is someone so disposed, to take an interest in this. 

}~. Carter - This is new material. There's nothing like this in the Constitution 
now. It is most appropriate to submit this to the Chair. I'd like to have it cir
culated to members of the Commission and then at the next meeting of the Commission 
I t-lould like the Commission to take action on whether or not they want to have this

• matter considered. 

• 

~lr. Shockncssy - This draft refers to agencies and departments directly responsible 
to the Governor. This uould mean, under a certain construction, only departments 
because I don't know what other agencies are directly responsible to the Governor. 
He have commissions and agencies which are appointed by the Governor which are re
sponsible to the General Assembly only and this gives you a neat question about 
interpretin~ this language. 

~. Celeste - I realize there are many substantial questions in this language. 

Mr. Carter - This isn't bein~ brought up for a yes or no before the Commission. If

• the Commission feels that this is a matter that should be taken up by the appro
priate committee, it will be referred. 

• 
Hr. Shocknessy - Hhat you said earlier about nell matters in the Constitution certainly 
applies to this. I think any place the Constitution is silent, this Commission 
should consider it. 

Nra. Orfirer - I t-las just going to question uhether it's necessary for the CommissiOln 
to take a vote on turning something over to that committee each time something new 
comes up? lIhy couldn't each committee just automatically turn over to this committee 
the areas it feels should be considered by that committee, and let them decide? 

• Mr. Carter - Let me ask the members of the Commission. Do you think the Commission 
should as a l1hole approve nC\'l material to be considered or do you think this is 
something that should be the prerogative of the Chair? If a committee comes up with 
something, uho are they going to refer it to? 

• 
~~s. Orfirer - To this new committee on nffi~ materials. 

~. Russo - The possibility occurs to me that you're letting the Chair open for a lot 
of work, that may be useless because if the consensus of the Commission right off the 
bat in a controversial situation is to reject it, why refer it to a committee in the 
fit;'st place? l·nlY waste the time when we 've got a lot of t-lork ahead of us? 

•� 
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Hr. Carter - The Commission should not tie up its staff and its activities to some
thing that docs not have pretty general support by the Commission. I think this is 
a workable proposition. 

~~. Celeste - The idea that there ought to be some kind of an indication from the 
Commission--the question ought to be considered before we involve the time of the 
Commission members and staff. 

Mr. Shockncssy - If this proposal comes from the Governor, I think we ought to give 
it serious consideration. If it is offered to us as representative of what the 
chief executive thinks he should have, it is deserving of our attention. 

Hr. Celeste - I think one of the earliest questions I asked 't'lhen I became a member 
had to do with executive reorganization. It comes from spending the last few years 
in business. In preparing the executive budget, this becomes important. In draft
ing language I tried to use the experience of other states and legislation which 
'~8S supported by the Governor. It would be my thought that the Commission should 
look at it at the next meeting and try to give some indication ~,hether there is 
sufficient interest to have persons from the Governor's office address the issue. 

Hr. Aalyson - I concur with Hr. Shocknessy that if the Governor has a suggestion 
that it deserves the respectful consideration of this Commission. I'm not so sure 
that the same thing doesn't pertnin to a suggestion of any member of the Commission. 

l1r. Carter - Absolutely. 

11r. Aalyson - I'm wondering if there shouldn't be a committee which the Chair has 
suggested already to consider new matters and bring before the Commission those 
which that committee decides need some attention. I'd be perfectly happy to serve 
on such a committee. 

Hr. Carter - He'll give it some thought before the next meeting. Ann, I will ask 
you to circulate this to the members of the Commission and say the question will 
be before the Commission at our next meetine. Then ne'll worry about how we do it 
structurally. 

~~. Shocknessy - The Governor does represent the whole state and I think that if it 
is somethinn he offers it is worth our ,-,hile inherently. 

Senator Ocaselc - I think we're ~oing to see Tuesday night the Governor will suggest 
somethinn very similar to this in the energy crisis with substantive delegation of 
power to the executive branch with veto power by the legislature. I think a month 
from now we Hill be able to read the public reaction, and the legislative reaction 
to this idea, applied to a narro,~ field. 

~~. Carter - John do you want to comment on the other proposal? I understand that 
came from Nolan Carson. 

Mrs. Eriksson - I believe that he wishes to look into the question of whether the 
Governor does have or whether the Governor should have the power to call the General 
Assembly into special session at a period of time when the General Assembly has not 
adjourned sine die. Under present circumstances, this will not occur until the 
end of the second year. The General Assembly has been called into special session 
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by the Governor during recess. That's what happened this fall. 

• Mr. Skipton - On behalf of }~. Carson I shall add that as another item to your agenda 
to a study by a separate committee. 

• 
Mr. Carter - In the meantime, we'll ask Nolan to get together something to distribute 
to members in advance of the next meeting. Then we would have ~~o matters to put 
into the same context. 

• 

The work of the Commission in the next three or four months is going to be 
done in committees, and we have all agreed that it is going to be necessary to ac· 
calcrate our committee activity in order to meet our objectives for the year. Our 
Commission activities are really secondary in importance. The only thing we have 
now before us at the next Commission meeting is the pending material that we talked 
about now. So I don't think the Commission meeting is nearly as important as getting 
the committees' activities going and I think attendance at the committee meetings 
more important than the Commission meeting. 

The Commission adjourned until February 10 at 1:30 p.m. on motion of Senator

• Ocasek. 

Ann M. 

•� 

•� 

•� 

• 

•� 
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Eriksson, Secretary Richard H. Carter, Chairman 
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Ohio 80nstitutional ~evision Commission 

February 18, 1974 • 
/\ ncetil1[; or the Ohio Constitutiond P,evision Comnission uan held on IIonday , 

Febru<'xy 18, g7l:. in P,oom 11 or the lIouse of: P..epresentatives, 8tate IIouse, Columbus. 
'/he mccdl12; be~an at 1:3C p.m. 

Choi:i:'mm1 l~ichard II. C.:'rter presi<.le<.l. • 
'illc rolloHin~ members Here i.)reccnt: :::enators L\pplc~ate ,md Ocaaele; i.~essr::;. 

f~a1yoon, Carson, Carter, Cunnin~h£ll.1, =lcmil1~er, liont::;omery, lira. :Jrfirer, Hessrs. 
Ostrur,l and Skipton £Ind lirs. Soule. 

~~!e minutes of t:1e January 9 mce tin0 uere approved as mailed. • 
~hc Chairman announced that ll.J.r-. ~l, the Ballot Doard pro~osal, had been 

unanimously passed by bot~l houses of t:1e le~islature and 170uld be on the Hay ballot. 

Senator Ocase~: - I l'1aS pleased because the Senate does not move expeditiously. ln1St 
I lil:e about it uas that so many members not identified l1ith tIlis COlumission Here in 
favor of it. • 
iir. Cor·i;c,: - I <.1 on I t 1:no'1 l'1he·;:her ony Conmission nembcr has any conunents to make on 
\711et!,0:: ue shOL:lc' try to enea[';c h:. ail] sQecial activities preparatory to the llay 
baUot. 'T'hif.l is souc-:.:hi113 on uhich ue have enjoyed editorial support and legisla
tive support. Should ~7e do nnythil1~ otilOr;:11an to let nature tt!:;c its course? •Should \lC isnue llome press relc.:lsec? 

Frs. Or [irei: - ~,a(1io and ':.V stations arc obligated to ~ive time to public issues 
and I 'i.:lt:l.nl~ i.t r.li::;ht be hclpful H ue uorted up some 30 or GO second descriptive 
1.1atccr. 

•1.r. ~ldpton - I :'~::'ieve ue have ;;In obli::;c.tion to identify any issue that we have 
recommc:~.('cd 11l1ich has been adoptee by ·:::1e General Assembly. He muet identify that 
as one t:1nt ue did sponsor and the form this takes I Hon I t pass any jud[,'ll1ent upon 
~ut I (:0 believe ue have the obligatio:l to identify ourselves uith the issues ue 
sponsor. 

•
L~. Carter - He have an important ally on this and that is the Secretary of State1s 
office, uho feels ·::hat this is a ~reat stet' fot\lsrcj.. Perhaps ue can coordinate our 
eZfort uitll the Secretary of State. ill:. :lemin::;er, you are a nember of our inforr.la
tion conni·::tee and may I ask that :10U set to::;ether uith Ann on this? And maybe 
coordinlltc ,·1ith the ~ecretary or State I a o:Zfice? I thin1~ that there I s another in
portcm.-:: :::actor in this and that I s that ue I re 1001:1ng toward the future. • 

:':ilC Ch£lirman announced the appoint;-.lcnt of lir. Jacl~ Hilson to the Local Govern
ment Cor:unittee. 

iir. Cartcr - I .. s you lenal1, the lcgislntu:::e has passed a code of eth:i.cs and financial 
disclosure le[;islation and the question has come up as to hOl'1 tilis afrects merr..~ers •
of the COl~~ission. 1. nemorandum on this subject has been distributed to everyone. 
It is our judgment thnt it probably doee not affect nenbers of the Commission but we 
are ratllcr reluctant to ma::e that judgr,lent insofar etS personal liability that Com
micsion r.1embe~s could eet into i::: \lelre urong. 'i'here:::ore the thought is that we 
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should ,:orm<llly l"equest an op~n~on fro,] t~lC Ethics Commission, uhich has the au
t~lority ~:o Give advisory opinions, to cscertain "'hether ue're correct or not. I 
thinl: as <:" practical mat'i:er--the r.1eml>CrS or the leGislature probably ImOl'l more about 
t:1i8 than I uould--if it afiects thc UC'.10CrG ox this Conu:1.iSsion you've cot one heel, 
of a proi.>lem in the state of Ohio. 

Ill:. Octrum Eloved that thc Commission :.:cquest fror.1 thc Ethics Cormnission an 
ac1vioory opinion to ascertain u~1C2.::her Ot',:.:" judcnent is correct. 

iir. f.alyson seconc1ed the notion. 
ii::. ilontcomery added that specinl counsel employed by cOI:1Dittees ought to i.>e 

includcG in the request. 
II:.:. Ostrur,l amenr'ec his notion to incluc~e those paid consultants employed by 

the Comf.1iGsion. 
By 11 Sl10\o1 or hands thc notion uas t::lanimously adopted. 

Ilr. Cartcr - I thinl: m~ Hill nou ::';0 cli::er:i:lyi:o this quectio:l t:la':: ue left pendinG 
at the la::ri: Comr:ission r.1.eeting, the roll call tllat is lJendinc; on the Executive-Lec;
islative recommendations, nnd at the lasi: meetinG I asI:ecl lir. SI:ipton to revieu 
l'lhat h[\(~ haF~lened and -::0 Give CIS his juc1[..ncnt on ~lhere ue aTe ~ll1d \1hat ue ni;;ht do. 

iir. Sl~ip::on - Ix. Chairman, I revie''lecl in r;;:eat detail tIH~ l.1inutes of the meetinr;s 
of the c01.1..littee lI,nel also e}=aminec in ~reat detail the repo:;:;: of the coril1'i1ittee. I 
round that there uas very little '::lUlt I could .:\c1d to dcscrioe for the Comnission the 
kinds of c:eliberations that tool~ place e~)on tile questions that arose at the previoes 
meetinG. '.:hose questions you recvll c'G(!lt ui1::' descriptions o~ the duties of the 
constitctionnlly elective offices. I tried five times to 'lritc in more clear lan
GUaGe uut I never felt that I succeedec. In other l'lords, the CODrruission had before 
it just '::00Ut all of the information ti,~t uas processed:)y the committee that af
fected its conclusions. I also too~: a lon::; 1001: at all ,t:ll(~ al'::e;:natives that the 
comraittee considered on the issue of the constitutionnlly elected offices and I 
have CODe to the conclusion that the thinG that perhaps hasn't been stressed enou8h 
previously is that the really hie issue ,las not llhat their :1:unctions and responsi
bilities uould be 1.>ut the question of uhei::ler they should be constitutionally elec
tive of::::iccs. Er. CunninGham l-1ould prefel." that they he appointive officers. He 
also felt thnt H there uas to be any descripdon of the runctions of these offices, 
if they uere to remain elective, that it sllould be sta~utory, and not l1ritten into 
the Conctitution. TIe had some other alternatives, of course, He could try to revise 
the scope of the r0~ponsijilities o~ tI1ese elective officers in the Ex~cutive Depart
ment 1.>y ~ome kind of constitutional directive, ue could c1'ell those out so specifically 
and cor.1plcte1y in the Constitution th£lt ue \10uld either limit the authorit~' of the 
General Assembly to prescribe those duties and powers; and lle h£l~ other alternatives 
too, princip~11y the adoption of the recommendations of the incumbent officeholders. 
I "lent Jacl: and e,,:nminecl all the recoL'!!'.lenc1ntions of the incuDoent officeholders and 
althOUGh I have them lying here in front ne I uon't rend them because they l-10U lcl 
only scnre you. If each officeholder :l<lt~ jean as persistent in pushing his point of 
vieH a5 the Attorney General He l'Yould ll£l-"e a real mess. The study cor:rr.littee, by way 
0';: revieu here, did C:ecide Dy n divided vote '::0 recommend continuance of the execu
tive o:1:~ices as constitutionnlly elected. L0aiu, by a civided vote, the committee 
reco~unendcd that D. description of th~ responsioility of each 0:1: these offices should 
1.>e includctc in '::hc Cor..stitution. '...:11a1: division uas not only uhether it should be 
statutory or not but uhether e~cl''. and every office uould have a similar type of de
scririi:ion. It \'1aS felt lJ-:/ some raeElpers or t:le cOLll:1ittee thnt the title alone \laS 
sufficient. In the case of others it Has felt that it l1as not sufficient. nut ~y 

a dividec1 vote, ue decided to pu':: in SOLle l:inc1 of description. '';:he coc1ffiittee decided 
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that i~ 1]ou1d not put any restriction on the General Asse~ly in terms of addition
£\1 responsibilities and in that case it uas a unanimous opinion. In the end the 
committee decide(~ that the <lescrilption 0::: the responsibilities s~10uld be as brief 
as possible, consonant uith the conclusion that ~he constitutional office should 
have sO.de function spelled out in the Coustitution. Lfter havin~ considered all 
these t:lincs, my Olm considered jud::;ncnt uas th£\t since the principal issue in
volved ULlZ really shoul<l these oHiccs be constitutionr,lly elected and havin:; made 
the dcci::lion tIlllt thcq should be constitutionally elec';:ed 17hich is the same as the 
e;dstin~ JOl1otitu{:ion that rat:lCr thC'l to try to l1or!;: out SOr:1e acceptable descrip
tion 0:1: the functions of ti.lese officen I Hould recor:unend to you that lie simply let 
dll~ vote be accepted for l1hatever it io £!nd if it is, as I rlssume, that the vote 
ui11 not favor a recomnendation 'i:o the General Aoser:1bly for the proposals of the 
cor.u'.lit·i;-:le, I ui11 accept that, ui"l.ich neano in effect that, for ti.le time bcinS, that l1e 

nlake no recoL~lendation ~or change in 8ection 1 of Articlc III of t~e Constitution. 
And that has the effect of accomplish ins the major decision made by the study coo
mittcc, u~1ic!1 leaves ::he offices as they are nOll, l7itL10ut havin3 any descriptive 
lan3uaLc concerning t:1eir funci:iono. 

l-ir. S<lrtcr - r:he vote at this tir,le is 12 in favor of the recor.nendation and 10 
acainst. ~le LO have plenty of votes ~or t~e balance of the reconmendations of the 
committee, practically unanimous. ~o thc Chair declares that all the recommendations 
uith renpcct to all but Section 1 h£!ve bcen carried and Section 1 did not receive 
the nececnory 2/3 vote. 

Finnl voteo on EJCecutive recor.unenclations: 

Sec~ion 1� - Hot adopted. 

Yes 13� Carson, Carter, i.~emingcr, iiont30r.lery, Ostrum, Sldpton, SOl'1le, Hilson� 
Dell, ':::'aft, Sl1octnessy, Gillnor, ilorris� 

Ho 1J� .:..alyson, Corsi, Cunnin,3haI.l, Orfirer, Celestc,· Calabrese, Ocasek,� 
Lonsfield, f.pple~ate, :'..oberto� 

Section 15 - Acopted 

Yes 22 Apple3ete, Aalyson, Carter, Cc.rson, Cunnin3ham, Heminger, i.~ntgomery, 

Ol-firer, Ostrum, Cldp'::on, :JoHle, ':lUson, lTorris, Celeste, Calabrese, 
Ocasek, Eansfield, Bell, r.obcrto, ':'aft, 3hoc!~nessy, Corsi 

No 1� Gillmor 

Section 10 - Adopte~ 

Yes 21� Ap!>legate, 1.81yson, Carter, Carson, Cunninchar.1, Heninger, i·.iontcomery, 
Orfirer, Ostrum, Skipton, Soule, Hilson, Norris, Celeste, Calabrese, 
Ocasek, i.~ns~ield, nell, ~o~crto, ~aft, Corsi 

lTo 1� Gillnor 

•� 

• 

• 

• 

• 

•� 

• 

• 

• 

• 

• 



•� 
4.� 

• Section 17 - Ldopted 

i~p~)le::;ate, Aalyson, Carter, :::erson, Cunninr;hm:l., Heminger, ilont::;omery, 
Orfirer, Ostrum, S~:ipton, Soule, Hilson, norris, Celeste, Calabre~e, 

Ocasel~, iiansfield, Dell, r.oberto, J.'aft, Corsi, GiUr.lor 

• lTo 

~e~eal ccctionc 2, 5, 8, Article ~N 

•� 
Yes L.ppler;ate, Aalyson, Carter, C~lrson, Cunninnham, Hemin::;er, Hontgomery,� 

Orfirer, 'Jetrura, Sl:ipton, ;'owle, Hilson, Horris, Celest~, Calabrese,� 
Ocasel~, i~n5field, Dell, r,oberto, 'Eaft, Corsi, Gil~~r.1or
 

110 

Hr. Carter - He will nm'1 ::;0 on to the cOT.1r.1ittee report:::. 

•� 1-11'. ~l:ipton - The education cOL1l11ittee hearcl from the Superintendent of Public In�
Dtructioi1, the Ghancellol: of the Doe.I'd o~ I',ezents, a hi2;11 e~~ecutive of the Ohio 

• 

Zducat:Lon f.ssociadon, and the Executive :'Jirector of the Student Loan Comr,lission. 
1he ~ecomr.1endations boiled dmln to no conntitutional chan8es. ~he Superintendent 
of Ecluca~ion had n number of recomr:tenda';:ions which he 110uld like to see adopted 
but they ~'1'3re all in the statutory field; stetutory lan::;ua3e that could be uritten 
in the Constitution and which per~laps he would favor but only because he has not 
succee(~ec in GettinG it c~.one statutorily. Jut they uere statutory type provisions. 
I would scy all 02 us who attended ;:he neetinG had the definite feeling that no
jody ~7C.D 1'aioin::; a constitutional issue in the field 'of education. If there are 
person£:: uho l>elieve some revision is necessary in the Education article I uree 
tlLar:l to cone fO~-7ard.

• Cenato::Jc£\sck - I did not ;3ct to the r.1eednc but I did tall~ to tl1e people l-lho 
testificd. In L~ opinion, the constitu~ional ~rovisions are quite well drafted 
in that orea. I don I t see any proble,.~. 

J.~rG. ::':oule - The electior.s committee is uorldne on another provision that we an

• ticipate to :::;et to the General l:.ss~n~ly <1S soon as possible. It's direct primary 
electiollD and the bed::;hee~ ballot. The ~:ecreta;:y of State is very interested in 
anenclin::; Section 7 of llrtic1e V so that we don't have another l>edsheet ballot at 
party prL.:aries for election of <lelegatcs to national party conventions. He thinl~ 

\Ie have come up l1itll a proponal and \7e ua~' lIeU have that to the COl.1mission at the 
neJ~t Cor.nission meetinr;. So ~'le uanted to alert you in e~~pressinc any thoughts

• you have nbout the bedsheet ballot. l1e hope to discuss that at the next Conmis
sion meeting. 

iir. C~rter - '::e have a big problem in the state of Ohio, particularly in the Demo
cratic P~;:ty, as to hm7 to handle this ~uestion of deleGates to a convention. A 

• 
serious problen and I think one that concerns many people. The reason we are going 
to accelerate the Commission action ou this is because i~ ~he Con1mission is ~oing 

~o perrorm 0 useful role in the resolution of this problen lle ouzht to get on the 
sticl~. ::':0 it's the thou3ht of the conf.littee that ~'le are really plannine to zet 
this to the Commission at its neK:: neeting. Hhich r.leans you \7ill ::;ct information 
in the r.1oil ~rior to the next meetinG and we ~lill have the public he~ring. I'm 

•� 
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not sure that anyone but the Secretary of State will want to testify but if there 
are no roadblocks that come up that we might take affirmative action as a Commission. 
In 'Jhich CDse "le could get it to the legislature by special report ~'1hich would enable 
us to get on the November ballot. There is also some legislation that has to go 
along with this and that's why it has to be done so early to give the legislature 
a chance to enact the legislation to 30 alonG with this. 

Mr. l~ntgomery reported for the Judiciary committee, noting that the committee 
is about to reach recommendations on the trial court structure, and will then move 
on to appellate court structure and personnel. The committee feels the Supreme 
Court should play a substantial role in recommending to the legislatur~ the number 
of trial court districts, and enlarge the supervisory duty of the Supreme Court to 
coordinate all of the state court activities throughout the state of Ohio, and that 
all judges be full-time judges. 

~~s. Orfirer reported on the work of the Local Government Committee. She men
tioned a joint meeting of the committee and one composed of ~hio Hunicipal League 
members. She said the lIunicipal League members seemed to like the local government 
provisions of the Constitution as they presently are. She indicated that the com
mittee would next consider the indirect deot limit and then proceed to consider 
municipal utilities and townships. 

l1r. Carter - I would appreciate it if committee chairmen would give us a couple of 
months notice of when they expect to come before the Commission so we can schedule 
our meetincs. 

~le will now go on to consideration of new topics. My comment on this is that 
so far we have received three specific matters for the Commission to consider. In 
addition to these I understand that the Local Government Committee has some things 
that they 'lould like to propose that a~e- perhaps outside the area of local government. 
I have taken the position as Chairman that I do not want to simply state that any
thing anybody comes up with is going to be considered by the Commission. We do have 
a limited amount of time. I think we would all agree also that anything that comas 
before the Commission should go through our committee structure. It is quite im
practical to have the whole Commission deal with something from scratch. So my 
reason for bringing these up today is to tell you the things we're thinking about 
doing and making sure you feel these are appropriate to the work of the Commission. 

The first one is the suggestion that 'las made by Representative Celeste at the 
last meet inc that he would like to have the Commission consider the question of the 
powers of the governor for reorganization. Is there anyone who feels that this is 
not an appropriate matter for the Commission to consider? 

There '-las discussion about whether this matter had already been considered. 

Mr. Skipton - The issue was before the Executive Branch Committee and on the grounds 
that the COnIDlittee found no compelling need or situation that existed, we decided 
not to act upon the issue. We didn't go into the details of techniques or powers 
or anything like that. We really disposed of it on the basis that we didn't find 
that compelling a need to do it at that time. 

Dr. Cunnin~ham - The issue is whether the chief executive of the state can have the 
power, very much like the federal system, o:E organization and reorganization. The 
resolution tlaS that we would keep what we have which is a disseminated power of 
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administrative control. The Executive is no executive in this state • 

Mrs. Orfirer - As I read this, there are a great many departments and agencies 
that are not elected. I thought that this is what it was referring to. 

Dr. Cunningham - Our executive is a hydra-headed organization. That's what we 
really have and with no constitutional administrative control. The legislature 
should be prevented from setting up a hydra-headed type of organization to prevent 
the Governor from having more control over certain functions. 

Mrs. Sowle - As I recall the discussion we uere primarily considering the major 
chief offices of the state and having decided that they would remain elective I 
don't recall much about what this proposal meant. The reorganization powers I 
don't remember going into in any detail. 

~k. Montgomery - I think that's correct. 11c did touch on it and as I recall this 
,,,as in the Governor I s message to us. He knew he suggested that we look at it at 
that point. I think we sa~7 a lot of friction with the legislature on this. 

Dr. Cunningham - We didn't have to go into it because it would be a legislative 
matter. He decided that it wasn't to be changed in the Constitution but left up 
to the leeislature as a matter of degree. 

Mr. Skipton - All this would come out in the process of another study committee 
but actually the effect of an amendment such as this could be negated by the General 
Assembly at will. All they have to do is assign these functions to one of the 
other elective offices. 

Senator Ocasek - ~~. Celeste is not here, but he was asked if this proposal came 
from the Governor and he said no. I thinl, he should be afforded an opportunity to 
give us the rationale. 

Mr. Carter - I think I sense the judgment of the Commission. Let's not do anything 
positive until Mr. Celeste has had a chance to convince us that it deserves more 
study. 

The next subject is the special session called by the Governor. Nolan, could 
you give us the benefit of your thoughts on this matter. 

1~. Carson - I uasn't on John Skipton's committee so I'm not sure how much con
sideration l~as given to Article III, Section G and Article III, Section 9. You 
didn't touch either one of those, John, is that correct? 

Hr. Skipton - He went over all these things. The particular thing that Nolan is 
going to brine up_wi don't recall any particular discussion of it--except that at 
a previous Commission meeting I have expressed my view and uhy I didn't give it 
any further consideration. 

Mr. Carson - I think I asked the question at the time you made your report-ware 
you making n recommendation that no change be made in Article III, Section 3 and 
Article III, Section 9? I think you indicated that you were making no recommenda
tion either way. I'd like to state my reasons, if I may, or my concern, so that 
the Commission could judge whether John's committee or some committee could look 
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into it, to see whether some change ou~ht to be recommended. First let me say that 
in John's previous report on Article II a new section was written which provides 
in part ;'The Governor or the presiding officers of the General Assembly may convene 
the General Assembly in special session by a proclamation and may state the purpose 
of the session." This has been passed by the voters and is now in the Constitution. 
This language uas not in AJlticle II before. Prior to the time this uas adopted, 
Article III permitted the Governor, by proclnmation, to call the legislature into 
special session and required him to state in the proclamation the specific purpose 
of the session. The real reason for adding this Article II, according to the reporc, 
was to give this po,~er to the leadership of the Assembly, to call a special session, 
which it did not have in the past. So at the moment it appears that there is a 
little disagreement between this new section and Article Ill, Section O. The new 
section says the proclamation may state the reason for the session and the existing 
section with respect to the Governor said he shall state the purpose. So it seems 
to me that some thought should be given to the conflict, whether the Governor does 
or does not hnve to state his purpose. 

Secondly, Section 9 of Article III provides that in case of disagreement between 
the b~o houses in respect to the time of adjournment the Governor shall have power 
to adjourn the General Assembly to such time as he may think proper, but not beyond 
the regular meeting thereof. This has been in the Constitution since 1851. Anno
tations indicate that it was apparently used by a Governor one time, back in the 
30's. The thing that I think should be looked at with respect to this section, 
now that we are having annual sessions, is that if you should have a Governor of 
one party and the houses of the legislature split between the parties, it could be 
possible for intentional disagreement over adjournment to occur in the legislature, 
with the Governor declaring adjournment and then calling a special session. That's 
apparently what happened in 1930. 1~ view is that this violates the separation of 
powers doctrine with the legislature enacting the laws and the Governor recommending 
the laws. I don't think the Governor should complain as long as the legislature is 
in session and adjourn them. Hith respect to his power to call a special session, 
I'm not even sure, if you have a tuo month recess, whether he should be able to call 
them back into special session. ~he language presently is very broad and gives 
the Governor a 3reat deal of power both with respect to adjournment and also special 
sessions. As I understand it, the committee didn't recommend no change--they just 
dirln't make a recommendation. If they have conside~ed these things and feel it is 
unWise, perhaps they might give the reasons for that. 

Hr. Skipton - Hhether or not the Governor can call a special session ,-,hile the General 
Assembly is in recess--I don't claim to be a constitutional lm~er--but my feeling 
was and what I was very conscious of when the committee considered this, was that 
the Governor was free to call a special session of the General Assembly even if the 
Assembly was in session, "lhether they were in recess or not. If there was an issue 
that he wanted brought before the General Assembly my feeling was that he could call 
that session even if they were sitting up here in session at the moment. So I dis
missed quite readily from my mind the question of whether he could call a special 
session while they were in recess. I found nothing improper and nothing in the 
Constitution to prevent giving the Governor pmler to bring to the attention of the 
legislature something he wanted acted upon and something he could force some action 
on. As far as the chairman of the committee is concerned, it had been considered. 
On the issue of what must be included in a call and the differences be~~een making 
it mandatory that the Governor shall state his purpose and not making it mandatory 
in the case of the General Assembly leaders, ii the Governor is going to call for an 
extraordinary session of the General Assembly that he must have a purpose. As to 
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the leaders, they can at any time decide uhat they're going to take up. Hence it 
isn't necessary to tell the legislative body ~'7hat it can consider once it's in 
session. If you're going to give that extraordinary power to the Governor then the 

• 

feeling ~~as yes, he must state what his purpose is. He just can't do it for whim 
or for nuisance value. So in my own mind, these points were considered. The power 
of the Governor to prorogue the General Assembly exists in most state constitutions. 
If the legislative body doesn't seem ~ble to agree among itself this is simply a 
device that may be used to resolve an issue when reasonable men don't seem able to 
resolve it amonc themselves. I think again you're talking about simple extraordinary 

• 

things and its importance becomes less as a result of giving the legislative leaders' 
power to call themselves back into session. So even if the Governor prorogues the 
General Assembly tomorrow they can be back in session three days later. So in my 
opinion there ~1asn't any necessity to give thoucht to making a change ~n that power. 
Our report said that any of the issues that ~le considered and didn't aot upon--the 
committee was not trying to foreclose further discussion--my statements here are not 
intended to deny the validity of any proposal mode and I am not going to interject 
any objection to further consideration. 

Hr. Carson - Am I correct or incorrect that Hr. Skipton's committee did not make a 

• recommendation? If his committee considered these things and their report to us 
recommended no chanee I think I am probably out of order because I voted for it. 
Hith all due respect if the subject has not been foreclosed by this committee I'd 
like very much to proceed. 

Hr. Skipton - I have no objection lo1hatever to things being considered. I hope we

• don't get to the point where l'1e take a highly legalistic view of what ~he Commission 
has done and hasn't done. That ue get wrapped up in our own procedures of how to 
proceed. I don't like to resolve this on the issue of whether or not a committee 
recommended no action and had approval of the Commission. If it is the desire of 
the Commission to take up any subject any time that's fine. 

• f,enator Ocasek - I think the committee did its "'ork l'lell but in all honesty they did 
it before we had a special session this fall when a number of questions had to be 
decided. 

llr. Uontgomery - It is inevitable that there ~.,ill be problems with whatever language 
is written into the Constitution.

• Hr. Carter - Eight I request that the t'tol0 of you communicate before the next Com
~ission meetin~, come to grip. ~~ith the question that is involved and identify it 
better for the Chair. I'm trying to find a way that we can grapple with the ques
tion. Let's put it on the Agenda for the next Commission meeting as td what we 
propose to do. This, incidentally, I don't think is an isolated incident. That's

• why I feel that it is a question of importance to the Commission as to what happens, 
llhat are the rights and opportunities for an individual member of the Commission that 
has feelings on a particular subject that have not either been dealt with effectively 
by the committee OL at least not dealt with effectively by the Commission. I cer
tainly feel that any member of the Commission has a right to bring those matters up 
before the Commissio~. It doesn't mean that they shouldn't go back to a committee

• structure so I see a lot of implicatioas in '-lhat ~·,e're talkinc about. I would cer
tainly uelcome some guidance. 

Mrs. Orfirer - Whether or not this has been formally recommended by the committee 
if it wera fonully recommended and adopted I think it's up to the full body to 
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decide whether they want to reopen it or not. Circumstances do change and just 
because we have passed something once, we're capable of overlooking some of the 
ramifications or history may change some of them, further consideration should • 
not be foreclosed. I would like to recommend that this be reconsidered by the 
committee. 

itt. Carter - I don't disagree with what you are saying. It does seem to me that 
if a member wishes to bring a matter before the Commission he has the right to do 
so. The question in my mind is who does the work of dissecting it and analyzing • 
it. The ~mole Commission cannot do that kind of thing. The person who wants to 
be heard, like Dick Celeste, you have to give him the opportunity to present what 
he has in mind. The same I think is true for this issue. 

~~. Carson - These sections were not voted on by the Commission.If they were voted 
on I would be quiet. • 
Hr. Sldpton - Fhat you l.,ant us to do is to uorlc out a procedure for handling 
things like this, and it's probably what ue'll come up with, rather than try to 
resolve the merits of the issue. 

•l~. Carter - The last one of the new subjects is the environmental bill of rights. 
~his has not been initiated by a particular member of the Commission except it has 
received a lot of discussion. I do not think lIe want to take it up today. Ann 
has prepared a background memorandum which will be mailed to Commission members 
and I think the question is do we wish to tacl,le this new area of the Constitution? 
I'd like to have the guidance of members of the Commission, and their thoughts on 
this at the ne]{t Commission meeting. • 

The next meetinG of the Commission was set for Thursday, March 14, at 1:30 p.m. 

On motion of Dr. Cunningham, the meeting adjourned.� 

Ann M. Eriksson. Secretary P.ichard H.� 
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MIN UTE S 

Ohio Constitutional Revision Commission 

• March 14, 1974 

•� 
A meeting of the Ohio Constitutional Revision Commission was held on Thursday,� 

March 14, 1974 in Room 11 of the House of Representatives, State ijouse, Columbus.� 
The meeting began at 1:30 p.m.� 

Vice-Chairman Linda Orfirer presided. 

•� 
The following members were present: Representative Roberto; Messrs, Aalyson,� 

Cunningham, Guggenheim, Montgomery, Mrs. Orfirer, Mr. Shocknessy, Mrs. Sowle and� 
Mr. Wilson.� 

The minutes of the February 18 meeting were approved as mailed. 

• 
The Chairman reported that a request had been made to the Ethics Commission 

for an advisory opinion on whether or not it affects our Commission but we have not 
received a reply. 

At a meeting of the Ohio Newspaper Association, Mr. Heminger handed out a one 
page fact sheet on Issue 3, the Ballot Board. There appeared to be considerable 
interest in the matter. He reported that the meeting went very well. 

• The Chairman announced that in the future, complete summaries of ~ommittee 

meetings will be prepared and wil~go to the members of that committee, Abbreviated 
summaries will go to the rest of the Commission. Full summaries will pe available 
to all who request them. 

• 
Mr. Shocknossy asked if we now had a full Commission. Mrs. Eriksson answered 

that there is one Republican vacancy in the Senate and that Senator Stockdale had 
resigned from the Senate but not from the Commission. 

• 
Mr. Montgomery reported on the work of the Judiciary Committee. He said that 

the committee met this morning and started studying the structure of the state 
courts of appeals. Three judges of courts of appeals spoke to the committee. He 
said that the three judges gave their observations on how the courts are operating 
in practice under the Modern Courts Amendment and said they were satisfied in this 
regard. At the committee's next meeting it will take up some new langUage in the 
Constitution relating to trial court structure. He stated that the co~ittee could 
make its report to the Commission piecentesl but he would prefer to wai~ until they 
were finished. 

Mr. Shocknessy - Has the Chief Justice of the Supreme Court expressed his opinions• 
yet? 

Mr. Montgomery - Judge Radcliff, Administrative Director of the Supreme Court, has 
attended all meetings and csn keep him posted. We will probably ask him for his 

•� comments when we get to the Supreme Court.� 

Mrs. Orfirer - There is not too much to report from the Local Government Committee •. 
We have completed the committee's work at least on the indirect debt limit with the 
help of Mr. Carson and we are now waiting to hear from bond counsel as to their 
reaction to what we proposed. We are working on municipal utilities and the special
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committee of the Ohio Municipal League which has been following our work will be� 
meeting with us on April 1, to give us their opinions on the municipal utility� 
sections. When we complete that we will be moving on to townships and how the� 
initiative and referendum affect local governments.� 

The next item on the agenda was Mrs. Sowle's Elections and Suffrage Committee� 
report on section 7 of Article V, for which a public hearing was held.� 

Mrs. Sowle· Let me give you some background on why we're presenting this now, 
before the remainder of our report, and some of the principal considerations in the 
proposal. Jim Marsh from the Secretary of State's office has worked with us through-. 
out many of our deliberations and has worked with us on this. The Secretary of 
State's office considers it very important that a "bedsheet" ballot problem not 
occur again during the presidential primaries to be held in 1976, and thlS proposal 
would get rid of the bedsheet ballot from the Constitution. Preferably~ it should 
go to the voters by November of 1974 so that the necessary legislation can be enacted 
by the General Assembly in 1975. The principal objective that the Secretary of 
State's office has, and we sympathize very much, is to avoid the problem of the 
very, very long delegate ballot in a presidential primary. In 1974 this was very 
disruptive. 

Ohio was one of the early states to require a direct primary, al(hough today, 
and we considered this issue, one might regard the question on how you vote on del
egates to national conventions, as primarily a legislative type of con~ideration. 

The people that we have discussed it with and in our own deliberations came to the 
conclusion that it would be extremely difficult to,remove this completely from the 
Ohio Constitution, because we were one of the early direct primary states and many 
people believed very strongly that that was a desirable reform. We thought it would 
be impractical to propose removing this from the Constitution completely. 

Mr. Shocknessy - Was it in the Constitution of 19121 

Mrs. Sowle - That's correct. The committee agreed with the basic idea of direct 
primaries, which was part of a reform movement, to do away with the prior system 
of state conventions choosing candidates and representatives to the national party 
convention, which Teddy Roosevelt and others very vehemently criticized as often 
used to thwart the popular will and as controlled by corruption and bossiBm. 

Now to briefly state what our objectives were in our proposal. It was first 
of all the purpose of the committee to retain the principle of the direct primary 
insofar as that means a vote by the electorate indicating the voter's choice of a 
party nominee for the presidency. However, we saw the direct vote for delegates 
to the Convention as not necessary to this purpose and it is the direct vote for 
delegates that causes the problem of the bedsheet ballot. So we thought it was 
entirely possible to retain the concept of the direct primary without requiring 
the vote for delegates. We are trying, first of all, to leave as much choice to 
the legislature as possible. retaining the principle but leaving details to the 
legislature, with the knowledge that the major political parties are, and no doubt 
in the future will be, contemplating changes in the way that they nominate their 
candidates. We thought it would be inappropriate for the Constitution to be de
tailed about this. We wanted fleXibility in the constitutional prOVision so that 
as parties changed their procedures we wouldn't have constitutional obstacles. Some 
procedures we are crying to permit are: the concept of proportional representation 
of delegates to the national convention, the possibility th~t the parties would want 
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the choice by district and the possibility that a percentage of the delelates would 
be chosen by those voting in the primaries, maybe 70 or 80%, with the remaining, 
smaller percentage either chosen by the elected delegates or be certain de~ignated 

people, governor, senator, representative, that kind of thing with, howeve~, that 
smaller percentage bound to a candidate in the same proportion as the elected dele
gates. What we were trying to do was to find out what direction the parties might 
be going in so that we wouldn't hamstring perfectly legitimate party cons1derations 
in the Constitution, leaving the flexibility and retaining only the principle, 
The Secretary of State's office is suggesting some different language with the same 
objectives. 

Mrs. Sowle - In response to a question from Mr. Shocknessy, I'll read the Secretary 
of State's proposal: "The general assembly shall provide by law the opportuni.ty 
for the electors to vote for their choice of candidates for nomination for the pres
idency and such vote may be either directly for such candidate or for delegates to 
a national convention who shall not appear on the ballot but who shall be identified 
on the primary ballot solely by their choice of candidate for president, provided 
that the party rule may provide for the selection of delegates other than by election 
and for an apportionment of delegates in proportion to the vote cast for such can
didates. 1I Mr. Marsh appeared for the Secretary of State. 

Mr. Shocknessy - As of now an aspirant for the presidency has to file consent. 

Mr. f1arsh - I don't think there would be any change in that. Even though that is 
removed from the Constitution, I think that probably the General Assembly would 
want to clean up the statutes to conform to the Constitution but the statutes now 
require that they file a consent, and I don't believe they would change that. 

Mrs. Sowle - Under our proposal that type of consideration would be left to the 
legislature--it would not be mandated in the Constitution. 

Mr. Marsh - It has been the Secretary of State's desire ever since the }wy. 1972 
primary to get rid of the bedsheet ballot which cannot now be done because it is 
in the Constitution. We have been advised by polling place officials in Ohio that 
if we have another ballot like the last one that we had in 1972 not to call them to 
work, find somebody else. We have a serious problem in that we are ruqning close 
upon the 1976 election--people are already beginning to campaign for the presidency-
I think the closer you get to something like that the harder it is to find solutions. 
We sponsored in the General Assembly S.J.R. 5 which is an amendment proposed by 
Senator Aronoff which has passed the Senate and is presently pending in the House, 
and I think it is the Republican version of how the Constitution should be amended, 
but we haven't been able to get the feedback from both parties. Indeed, it appears 
unlikely at this point that that feedback is going to occur until after the mini
convention of the Democratic Party in Kansas City in December. Briefly our problem 
is to attempt to get this thing resolved so we can either get it on this November's 
ballot or on the May 1975 ballot, if it's impossible to achieve a spot on the Novem
ber ballot. We may have to start over with a recommendation of the Constitutional 
Revision Commission or some other recommendation early in 1975. And if we have on 
the May 1975 ballot a recommendation which requires considerable statutory change to 
eliminate the delegate selection that statutory change won't be introduced until 
after the 11ay primary which means that you're even closer to the time when candidates 
start jockeying for position and the change is harder to come by. We'd like to get 
a consensus on a constitutional amendment that will as a matter of certainty elim
inate the names of the delegate candidates from the ballot. 
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Essentially what we're trying to do is to eliminate the names of the delegpte can
didates from the ballot to give the parties the flexibility to provide a aelection 
of delegates other than by election and to permit the parties to eliminate the winner 
take all concept of delegate selection. I think the proposal is broad and meets all 
the objections that I have heard and if it hasn't we're certainly amenable to any 
change. Hopefully, we'll come up with something that the parties are in agreement 
with. 

Mr. Shocknessy - The assumption that we have two political parties forevet is not 
necessarily valid. I have some concern about any prOVision which would not accommo
date more than what Mrs. Sowle referred to as major political parties •• The reason 
I raised the question was that I would hope the Constitution provision at this time 
would be adequate as the provision in 1912 which has been valid for about 60 years 
and I want to be sure that there is sufficient flexibility in the Constitution to 
accommodate political party developments which may occur, in the foresee~ble or not 
forseeable future. 

Mr. Marsh - I think your concern is valid. The problem surfaced in Ohio when George 
Wallace attempted to qualify the American Independent Party in the state as a new 
party and the federal courts said that the laws of Ohio were unduly restrictive on 
these minor parties and were unconstitutional, and in my opinion our constitutional 
prOVision relating to the ~election of delegates is unconstitutional. We therefore 
amended the statute which made provision for major and minor parties which enabled 
the minor parties to file a plan with the Secretary of State which enabled them to 
either hold a convention to select a president or to make that selection in any way 
that they wanted to within their party rules. If they were going to have an elec
tion they had to file with the Secretary of State. The American Indep~ndent Party 
took advantage of this and in 1972 did select delegates to a convention--! can't 
recall whether it was by election or by party rules, I think it was by -election 
though, and their requirements were not the same as the Republicans anq Democrats. 

Mr. Shocknessy - We have an urgent problem and that's the problem of the bedsheet 
ballot but there are long-term considerations also. 

Mrs. Sowle - All of our committee agree with you very, very much. S.J.R. 5 solves 
the bedsheet problem very well and we fully appreciate why the Secretary of State's 
office is behind that, but we are trying to take a longer range view. I didn't mean 
to be misleading by reference to major parties. We want to make the CQnstitution 
as flexible as possible. We know that the major parties are considering changes in 
the way they conduct their conventions and the delegates to the conventions and we 
were brainstorming to the extent that we could brainstorm the problem•. What possible 
things might come up that our provision didn't contemplate and our objective is to 
make it as flexible as possible to permit future change. We don't think that the 
Constitution should hamstring the operation of any party, major or minor. 

Mr. Shocknessy - Are you all of the opinion that under the existing Constitution 
it is impossible to eliminate the bedsheet ballot? 

Mr. Marsh - Yes. 

Mr. Shocknessy - Presidential electors present somewhat the same problem. Isn't 
there an analogy? 
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Mr. ~mrsh - The Constitution was amended to eliminate presidential electors from 
the requirement that they must be individua~ly listed. 
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• Mr. Shocknessy - That's ~hat leads me to believe there is a similarity in the problem 
of electing delegates to conventions. 

• 

Mr. ~~rsh - We were trying to handle the delegates) really) the same way. This is 
more complex because we're trying to do what I think many of the members feel is 
write 8tatute~ into the Constitution. 'ie recognize that ~e are but in doing so we're 
trying to solve our problem which is to get the names off the ballot. 

~~. Shocknessy - But we did that with presidential electors) which is really a nmch 
more substantial thing. 

• 
Mrs. Sowle - '~e have also recommended a necessary change in section 2a. There is a 
parenthesis in that section. The sentence reads "An elector may vote for candidates 
(other than candidates for electors for president and vice-president ••• )" There 
certainly is a parallel and we added an exception to that. It is a very parallel 
problem. 

Mrs. Orfirer - Next we have Professor Howard Fink from the OSU College of Law. 

• 

• Professor Fink - (Demonstrating ballots). These are the ballots every democratic 
voter got in 1972 primary--the one was for delegate at large. Then you also got a 
ballot for alternates to the convention. I don't happen to tdve with me a third 
ballot or fourth--some had two ballots combined with the choice of delegates which 
were elected at a congressional district level--again four candidates for each pres
idential candidate for delegate and then tuo names for presidential caQdidate for 
alternates. Now the voter had a choice. He could check all these little boxes 

not to exceed the total number of delegates or alternates or he could check the big 
box to select all the delegates for say Hubert Humphrey. You can imagine how con
fusing this was to the average voter. 

• I come with an endorsement of taking this out of the Constitution. I agree 
with Mr. Shocknessy that as little as possible ought to be in the Constitution on 
election matters. I don't think that we ought to legislate by means of writing 
constitutional language. '~e have to have elections of these delegates to the 1974 
mini-convention and I question the constitutionality of the election that is going 
to take place on the May ballot, because it isn't really a primary election, it's

• the direct election of delegates to a convention. But as the law now says that each 
candidate for such delegate shall state his first and second choice for the presi
dency which preference shall be printed on the primary ballot and no name of such 
candidate shall be used without his written authority. Apparently none of that is 
going to be on the ballot. There will be delegates to the mini-convention not 
pledged to a particular presidential candidate so this is an example that the lan

• guage in the Constitution is not able to deal with new situations. 

• 

My first proposal would be to eliminate all this language in the Constitution. 
The legislature can legislate on anything unless the power is taken away from them 
in the Constitution. There is nothing to prevent the legislature from dealing with 
the problem if there is no constitutional language on it at all•• 

If there is to be language in the Constitution, it should be as simple as pos
sible and not talk about election of delegates to national conventions and talk 
about election of candidates for president or vice-president. You proposed in your 
committee report "The General Assembly shall provide by law the opportunity for the 
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electors to vote for their choice of candidates for nomination for the presidency." 
It's going to come very soon that the people will be electing candidates tor the 
vice-presidency as well as president and I think that the horrendous things that • 
have taken place since the election of 1972 have shown that the people are not 
satisfied with the president choosing vice-presidents in 20 minutes in a toom where 
total confusion reigns. No real check is made on the qualifications. Now you may 
also have a national primary, so whatever language is in the Constitution ought 
to make it possible to have a national primary rather than choosing delegates to a 
national convention. I would say something like this "The General Assembly may • 
provide for the electors to choose candidates for nomination for the office of 
President of the United States and Vice-President of the United States and for del
egRtes to national party conventions. The names of delegates to such conventions 
need not appear on the ballot if the General Assembly adopts some other method of 
effectuating the vote of the electors." In other words, it would be up to the 
General Assembly to decide how the votes are translated into delegates to national • 
conventions. Certainly it would not be difficult to get the legislature to agree 
on legislation for this mini-convention. As Mr. Shocknessy mentioned there may nQt 
be just two political parties in the future, there might be as many as 10, there 
may not be just an easy solution to the problem. The Constitution ou~t to be a 
document that facilitates legislation, not a document that thwarts solution to the 
problem. • 

It was an unprecedented situation in 1972. There were four or five candi
dates; I would suggest that in 1976 the petitions will look very changed, because 
the Democrats have changed their rules to say that there shall be proportional 
representation down to the congressional district level. So that all ~he delegates 
are going to be chosen by means of proportional representation. George Wallace • 
didn't file in Ohio and I assume he will be a candidate in 1976 because he will be 
guaranteed if he gets 15% of the vote he will get a share of delegates, Every 
presidential candidate in Ohio will get a share of the delegates if he gets 15% 
of the vote, in proportion to what he garners by vote of the people. . 

•·t~. Shocknessy - I do want to ask a question. I think there is great merit in sim
plicity but what I'm looking for is simple language which empowers the. legislature 
with the kind of authority that the future will require • • • we have to decide 
what a political party is. 

Prof. Fink - Yes, but we might not have to decide that in the Constitution. • 
Mr. Shocknessy ~ But we have to decide in the Constitution that somebody can decide. 

Prof. Fink - Right. 

Mr. Shocknessy ~ The more words we use, the thornier the whole thing will get. I •am impressed and I would recommend to the full committee that it consider this 
language. Ilave you considered this language? 

Mrs. Sowle - No. I'm eager to get a copy of that. 

Mr. Shocknessy - I think that the professor's approach is wholesome, valid. • 
Mr. Guggenheim - I'm not sure I recall your language exactly but how about dropping 
off the last clause? 
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Prof. Fink - In fact as I say it's inconsistent with my philosophy of simplicity 
even to mention the question of "the names of the delegates to such convention need 
not appear on the ballot if the General Assembly provides by some other method for 
effectuating the will of the electorate." It doesn't have to be in the Constitution. 
I would be for knocking all of this language out of the Constitution but I don't think 
that would pass. The voters won't accept that. It would seem like something was 
being put over on them. 

~~. Shocknessy - But the people are looking for simplicity in government, now. 

Prof. Fink - The first sentence certainly accomplishes as much as the first and 
second together. 

Mrs. Sowle - I thank you very much for your observations, Professor Fink. Certainly 
we should indicate more than the presidency in here. The vice-presidency certainly 
should be in here. Let me say I'm not sure that your provision for electing dele
gates to a national convention that isn't nominating a president and Vice-president 
should be in the Constitution. In other words, I don't think, Article V, section 7 
addresses itself to that situation at all, and I think the legislature has full 
authority to do as it has done in providing for elections through the convention. 
Do you really see a need for us to take that into account in the Constitution? 

Prof. Fink - t1ell if you're talking about elections to a national convention it may 
be that the national convention \-li11 have different functions in the future. Maybe 
they'll be devising the platform and the candidates chosen in a nationa~ primary. 
There is no question that the legislature has the authority but if you look at the 
language in the Constitution now it's only reference is to national conventions, 
pledged to a presidential candidate. 

Mrs. Sowle - I think that our proposed language could not be interpreted that way. 
It would apply only for a choice of president and vice-president. I would like to 
ask you to comment on the effect of the main sentence in our proposal. Does it ac
complish enough? 

Prof. Fink - Yes, I think it does, although you want to add vice-president and I 
prefer to have the additional language, applying to national conventions if parties 
are going to use the vehicle of the state ballot box, to choose their delegates. I 
think it's appropriate to have it in the Constitution if you have any language in 
the Constitution. 

Mrs. Sowle - Although with the General Assembly having plenary powers you still 
think it might be desirable. 

Prof. Fink - You want something that is acceptable to the people, that ties the hands 
of the legislature as little as possible, and that can at the same time deal with 
new problems. 

Mrs. Sowle - We look forward to getting your language. 

Prof. Fink - It's not called a mini-convention by the party. The "mini" thing is a 
misnomer. 

Mr. Shocknessy - What we're dealing with is a national convention of political 
parties in certain years when they have one kind of function and in other years 
where they have, in addition to those things, the selection of president and vice
president candidates. 
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Prof. Fink - A mini-convention might well be more important than the peop1e they� 
select.� 

Mrs. Orfirer - Professor Fink, we thank you for being here. You have b~en very� 
helpful. Next we have Mr. Michael Lorz, who is here on behalf of Mr. L~"'vel1e, of� 
the Democratic Party.� 

me 
Mr. Lorz - Chairman Lavelle asked/to appear here today to suggest an addition of� 
some language to your constitutional amendment in section 7. The concern that he has� 
is that elected public party officials sometimes are not represented i~ delegations� 
that go to national conventions, under the laws as they now exist. As it stands� 
now they would have to id~ntify themselves as being pledged to a particular candi�
date and quite often politicians don't want to do that before the pri~ry. 1 will� 
just read the additional language that he wants to suggest where it says "The Gen�
eral Assembly shall provide by law the opportunity for the electors tovbte for� 
their choice of candidates for nomination to the presidency and such vote may be� 
either directly for such candidate or for the delegates to a national ~dnvention
 
who may be identified on the primary ballot solely by their choice of candidates."� 
The addition '-1ould read "The number of delegates elected in such manner shall be� 
not more than 4/5ths of the number of delegates authorized to attend such national� 
convention by the national rules of the political party having such convention. The� 
remainder of the delegates totaling not more than 1/5 shall be selecteq in such� 
manner as the Ohio rules of such political party may provide."� 

The reasoning Chairman Lavelle offers for this is that he feels a need to send 
ele~ted party officials to a national convention to represent the casu~l Democrat 
who ~y not necessarily vote in the primaries. These people rarely id~ntify them
selves with any particular candidate and because there are now national party rules 
to abolish the winner talte all pr~ries. Your amendment now would prQvide for 
direct election of delegates without specifying Whether that'D all of ~hem, some of 
them. He would like to provide in any constitutional amendment that i~ offered a 
provision for the Ohio rules of all political parties could specify th~t one-fifth 
of those delegates not be chosen at the election but by some other party rule. 

~tt. Shocknessy - I have no objection to your motivation but I think if we keep the� 
Constitution simple, the legislature could do what Chairman Lavelle woqld like to� 
see done All he wants to be sure of is that it can be done. 1 don'.t think he�I 

urges us to put all that in the Constitution if it can be done otherwise. 

Mrs. Sowle - Our proposal, we hope and ~e intend,willpermit precisely this, and any 
other rules that any party, major or minor may in the future choose to ;adopt. We 
intend that the language that precedes your underlined language would permit the 
General Assembly to make the subsequent prOVision. 1 don't think our committee 
would want this type of language in the Constitution and we did word this in such a 
way as to permit the legislature to do this. He eliminated the term "all delegates" 
'and such language as is in there now thnt would prevent this. I don't think under 
the current constitutional provision this arrangement could be made by the legislature. 

The Chairman thanked ~tt. Lorz for appearing, and it was agreed that the proposal� 
for section 7 of Article V would be placed on the agenda for the next meeting.� 

The Commission adjourned until 1:30 p.m. on Wednesday, April 17. 

Ann M. Eriksson, Secretary Linda Orfirer, Vice-Chairman 
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HINUTt;S 

Ohio Constitutional Revision Commission 

April 17, 1974 

A meeting of the Ohio Constitutional Revision Commission was held on Wednesday, 
April 17, 1974 in Rooffi 11 of the House of Representatives, State House, Columbus. 
The meeting began at 1:30 p.m. 

Chairman Richard H. Carter presided. 

The following members were present: Senator Gillmor; Hr. Norris; bessrs. 
Aalyson, Carson, Carter, Cunningham, Guggenheim, Montgomery, Shocknessy, Skipton, 
Mrs. Sowle and Mr. Wilson. 

The minutes of the meeting on March 14 were approved as mailed. 

The Chairman announced the resignation of Dean Ostrum. This creates a vacancy 
but it was decided to wait until after the primary to call it to the attention of 
the legislative members. 

He also announced that an acknowledgement of our request to the Ethics Commission 
for an advisory opinion had been received. 

Mr. Carter - We will take first the continuation of our discussion of section 7 of 
Article V--the election of delegates to national patty conventions. Professor Fink 
has been very helpful to this Commission and its committee and he would like to make 
some comments, and cannot stay very long. 

11rs. Sowle - The Elections and Suffrage Committee has met three times since the last 
meeting and considered section 7 of Article V at each of those meetings. With the 
assistance of Professor Fink and Assistant Secretary of State ~~rsh we have come 
back with another draft. Our purpose today is the same as it was the last time. 
Our purpose is to retain the basic concert of the section as it has always been but 
to remove the requirement that now requires the lengthy listing on the ballot of 
candidates for delegate to a national convention. Our purpose has been to retain 
the concept that the electorate should have a voice in the selection of delegates 
but that the names of the delegates need not be listed. We considered repeal. Our 
own opinions and those of a number of people that we talked with were that repeal 
would be an impractical thing. We did not think it would be passed. So we proceeded 
with the idea of retaining the basic concept but allowing as much flexibility in the 
legislature as possible, to permit a number of ideas that have been proposed. The 
Democratic party, particularly, is considering changes in its procedures, and we 
have talked to a number of people about the kinds of things, thinking 10 or 20 years 
ahead, that parties might consider as alternatives. Let lne just mention a few of 
these that "7e envision section 7 as permitting. He "7ent to permit election of dele
gates by district as well as at large. v1e want to permit it proportionately. We 
want to permit the selection of uncommitted delegates. And we want to permit an idea 
that haD been suggested, and that is that the electorate elect a majority of the 
delegates to a convention but a minority of those delegates might be selected by the 
party or by some other means or just by an assertion that certain officeholders will 
be delegates to a convention. 

Turning to the difference between this proposal and the last draft, this provi
sion docs not mandate a presidential preference primary and it was never our intention 

• 337 



2.� 

to rMke that a primary objective of the provision, but we fell into presidential 
primary language trying to do some other things. We've eliminated any such lan
guage from this. It's very clear to us that the General Assembly can always pass 
a law authorizing a presidential preference primary and we didn't think it was the 
job of the Constitution to say anything about that. The words lI at least a majority:r 
of the delegates have been added to make very clear that the voters might only elect 
a majority of those delegates. Another change is the language "at which candidates 
for national office are nominated. 1I This results from a suggestion of Professor 
Fink at our last meeting that specifying npresident;' may some day be too narrow. 
A fourth change is the language IImay be identified in a manner prOVided by law". 
The purpose of that rather general language is to permit the selection of candidates 
for delegate either by name or by the delegate's choice of candidate for national 
office or by issue. A fifth change is in the last sentence. We were informed that 
there was sentiment for retaining the provision that the name of any candidate for 
national office shall not be used without the candidate's written consent. That 

is the current provision. 

Professor Fink - The salient thing that the committee did, which we thought was the 
essence of section 7, is to retain the idea of election of delegates to national 
political conventions at which the national candidates are to be chosen. This is 
retained. This we thought was the essence of original section 7. The proposal says 
that a majority of the delegates be elected rather than all of them. That was the 
change from the original 1912 language. ~he parties might have a procedure where 
some delegates would be chosen some other way, perhaps officeholders--this language 
would allow for that possibility to be adopted by the legislature. The second 
sentence eliminates the requirement that candidates' names "shall appear on the 
ballot" but doesn't preclude it. If this constitutional language were adopted today 

with no change by the legislature, the names would appear on the 1976 ballot. Now the 
reason for that is as I read the rules adopted by the Democratic National Committee, 
unless changed by the mini-convention in November, there may well be a feeling that 
the Democrats will want the names of the candidates for delegate to be on the ballot, 
in 1976 ~t the congressional district level. This would not preclude a national 
primary, it does not preclude proportional representation--that is, translating the 
voters' votes into a selection of delegates in accord with the proportion of the 
vote they received. The names of national office candidates shall not be used with
out the candidate's written consent. I have talked with the governor's office and 
they are in support of this language; I talked with the Democratic State Chairman 
and he is in support of the language. 

Dr. Cunnincham - Have their been any commitments from the Republican leadership of� 
the state?� 

Professor Fink - I think Jim l~rsh can, perhaps, answer that question. 

Mr. Carter - Professor Fink, I would like to have your opinion on something. We 
have been advised that it is highly questionable whether the Constitution really 
has any legal basis to tell parties how to conduct their business: Ohio is the only 
state in the union that has anything in its Constitution about the way delegates to 
a convention are selected. Have you given this matter any thought? 

Professor Fink - In most states there is law that deals with the selection of dele�
gates.Insofar as the parties use the state's election processes and the ballot to� 
select delegates, it can be controlled by state law.� 

~~. Carter - If you feel that it is appropriate then for state law, either by 
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constitution or by statute, to say how delegates shall be selected to a national 
political convention, suppose this is in conflict with the way parties say which 
delegation should be supported. Suppose the party rejects this way as not being in 
accordance with party rules. Then what happens? 

Professor Fink - You would have an impasse at that point. 

11r. Shocknessy - I think it would be easy to correct that by saying, if the delegates 
to a national convention are to be chosen in a state election. Then Y;u're in no 
trouble. 

Professor Fink - That would be superior language but it would be more of a break 
with the past. vfuat this proposal tries to do is to give the legislature maximum 
flexibility consistent with the original constitutional language, requiring the 
election of delegates. 

1~. Carter - I understand that. The question I am raising is whether or not if the 
law comes in conflict with the way parties say they will accept delegates what 
happens? 

Professor Fink - I think we could have language that ",ent the next step and said 
that this will apply only if delegates are to be chosen at the ballot box. 

Mrs. Sowle - I'm not sure I agree with that because the purpose of the 1912 provi
sion was to prevent delegates being chosen at state conventions by requiring that 
if delegates attend a national political pa~ty convention they be chosen by vote. 
If the national party convention rejected the delegates chosen in accordance with 
Ohio law, could the candidate for national office chosen at that convention appear 
on the Ohio ballot or would that be Ohio's response to the party failure to recog
nize the delegates elected according to law? 

Professor Finl~ - There's a similar situation pending now in Illinois where the del
egates who sat at the cOnvention in 1972 have been charged with a crime of usurping 
the elected delegates' position. You run into that same kind of impasse. 

Mrs. Sowle - The only thing that we're retaining is that concept that the electorate 
will have a chance to vote on delegates and, in the opinion of the committee, it 
does still preclude the choice of a majority of those delegates to national conventions 
by state convention. 

Professor Fink - I think this language is the minimum that ,~ill pass the voters. I 
very much doubt that the voters would suffer us to take away their ability to select 
delegates. 

l'ir. 11ontgomery - i-irs. Sowle said that if a delegate could be identified by name. by 
candidate. or by issue. Could you give us an example of by issue? 

Professor Fink - Conceivably some delegates could run on a peace plank, or an anti
abortion plank and then go to the national convention and select the national can
didate who uss most in consonance with his Wish. 

Mr. Skipton - You could have as many issues as you have candidates. 

lIrs. Sowle - But all this does is permit the legislature to permit it. 
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}~. Montgomery - How does this whole thing shorten a bedsheet ballot? 

Professor Fink - If the legislature passed a law saying that candidates are only 
identified by presidential candidate, the dele3ates names wouldn't appear on the 
ballot. The legislature could also permit, this way, proportional representation. 

Hr. Skipton - llo~'1 \-10uld you know ~'1hich deleGates would go? 

Professor Fink - Presumably, the legislature would provide for that. In some places 
where this system is used, the delegates are taken in the order in which their names 
appear. Part of the competition is to get on the list of delegates high on the list. 
The candidate would probably control that. 

~~. Carter - You just don't have to show a preference by voting on all the individual 
names for dele~ates but you only have to vote for the guy whole going to support 
Hubert Humphrey, or whoever the case may be. 

Mr. Shocknessy - It is comparable to the electoral college, which is a good precedent. 
I'd like to ask Professor Fink the necessity for this language: If such identifica
tion ••• etc. at the beginning of the last sentence. All you need is a statement 
that a candidate's name shall not be used without his t'1ritten consent. 

Hrs. Erikssor. - Originally the draft did make that flat statement that the name of 
a candidate for national office shall not be used without his consent. However, such 
a prohibition might be construed also to apply to a presidential preference primary 
if the legislature ever decided to have one. And the Constitution does not presently 
speak to thet issue, and the committee felt that this draft should be restricted to 
dealing with the election of delegates. 

11r. Shocknessy - I think you are beginning to make a good case for not having it in 
the Constitution at all. 

~~. Carter - r!e have been advised that it is .likely that the legislature and the 
voters and even the party leaders would oppose taking it out. 

~ks. Sowle - ~he more we worked on this language, the more I thought that the best 
thing to do was to repeal it. ~e have come eo close to repealing it by this lan
guage as we could and I thiLlk we all knew we l7ere doing that. 

l~. Marsh - I want to emphasize that the Secretary of State's oftice supports some 
procedure where we can eliDinate the ~edsheet ballot. ~le have been working on it 
since the 1972 primary election where we hae such a long and complicated ballot for 
the voters. He l'1oulc1 support this amendment as a very necessary first step in the 
process of eliminating our problem. The more difficult problem remains with the 
statutory enactment and we would hope that the Commission could clear the way so 
that the General Assembly could take action, hopefully to get something on this 
November's ballot so that we could commence our work with the new General Assembly 
in January of 1975. This constitutional provicion is not really a problem solver 
but it is the !,ey to permitting the solution of the problems because we need to 
eliminate the mandatory language in the Constitution. Othe~1ise we have no recourse 
but to have a bedsheet ballot if there is a contest for deleeates in 1976. 

Hr. Carter - Is there anyone who has any quest ions to ask of Hr. Harsh? 
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!~. Norris - The professor mentioned that he had gotten clearance from the governor's 
office. Have the state party headquarters been checked? 

Hr. l-iarsh - I haven't checked with Republican State Headquarters but I would think 
that the Republican party l,ould have no objection. 

i·~. Sldpton - I'r.l not so sure about that. 

iirs. Eril,sson - 'i:'he Republican State Chairman has been kept informed and has received 
copies. I had some discussion with i~. Carson, who was not at the last Commission 
meeting. He micht wish to comment. 

dr. Carson - Senntor Gillmor and I have been in touch with Republican Headquarters 
on the last ver~ion and their answer was that they have no objection, although there 
is some concern with alternate delegate language. 

HI's. Sowle - He did discuss that and we felt that this pJ;ovision is sufficient to 
cover alternate delesates. 

Hr. Carson - Hr. i·larsh says this draft only covers delegates end "(ole usually elect 
both deleeates and alternates. Do you think there is a need to include alternates, 
particularly in ~he second sentence? 

iir. ~larsh - I don't think that there is a legal problem. I thin~ in the statutes you 
may have to provide for alternates;. but do not believe it necessary to add it here. 

l.rr. Shocknessy - Has this been offered by the committee as a substitute for the prior 
recommendation? 

ill'. Carter - It is still pending before the Commission from the last meeting. 

l~s. Sowle moved the substitution of the draft presented today for the committee 
recommendation of Jebruary 22 and noted that it had been agreed to by the committee. 

Hr. Aalyson seconded the motion. 
The Commission agreed to the substitution. 

Hr. Skipton - 2: f::'nd it extremely difficult to approve anything ,,·,hich says the names 
of the delegates to a convention are not on a ballot. I can see grouping them but 
",e're electing people to go to a national convention to make a nomination for a 
presidential candidate. And yet if you're tellinz the people of Ohio that they're 
going to select someone without telling who those people are, I just cannot subscribe 
to it. 

Hrs. Sowle - Perhaps Hr. Harsh ,""ould like to speak to that becaese really what you're 
saying, Hr. Skipton, is that you prefer the current section 7 of .Article V which man
dates precisely that. 

Hr. llarsh - He've had no problems in Ohio Hith the choise of delegates to the national 
conventions. If there's no party fight you get ~ manageable list of delegates which 
you can submit to the voters on a bellot--if they don't vote for them they just don't 
vote for the of~ice. t'fuen you have a real hot con~est for delegates as occurred in 
l~72 Ohio laws nre just not equipped to present to the voters in a manageable way 
and you end up l,ith a great number of names on the ballot that the voter has to sort 
through and come to some decision on. We found, in the 1972 election, that nwst voters 
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uere:' interested in nominating a particular presidential candidate. Very few of them ' 
nplit their votes for delegate. Those who did created sheer chaos at the polling 
places. They could not complete the count that day and in some counties it was sev • 
eral days before the count was in. This is the reason why we want to eliminate the 
names. 

Hr. Skipton - I thought when we "lere talkinG ai,)out eliminating the bedsheet ballot 
that one vote miGht be a vote for 50 names on the ballot. This says you can leave 
the names off the ballot entirely. You're tall:ing about your mechanical problems. • 
Hr. Harsh - This does not mandate the elimination of the names. 

i~. Skipton - The fact that you don't have to list names in the Constitution is an 
invitation to leaving the names off. • 
~~. t~rsh - I sincerely hope that it is. 

i.·irs. Sowle - It "las our feeling that the bedsheet ballot does not really give any
thing to the voter that the voter desired or uas desirable from a democratic view
point, because the voter going to the polls wants to vote for the delegate pledged 
to the candidate that the voter wanted. Now this would permit the legislature to • 
permit that. If, in the judgment of the legislature, the ballot should read George 
iicGovern, Huskic, Huml'hrey, etc. then you knel'l if you voted for that person that you 
30t the delegates pledged to that person if you were a candidate for the national 
convention. He felt that the voter was better served by a provision of that sort, 
if in the juugment of the legislature it was desirable. ~le didn't think that it was 
1n the best interest of the voter to mandate the bedsheet ballot. • 
i~. ~~ntgomery - I've never been a delegate to a national convention but I think they 
there do things other than nominate a president and a vice-president. 

lir. Sl:ipton - Ant they don I t end up voting for t:le guy they've expressed their 
preference for, either. • 
iir. Hont30mery - I'm kind of sympathetic ''lith John. I think if I l-1ere voting that 
I uould lil~e to l~nol'1 who the delegate is 30ing to be and maybe his views on l'lhat kind 
of a platform they ought to have. 

•~~s. Soule - This provision would permit the legislature to do that, too. This leaves 
it to the legislature to decide how the Dallot can read instead of mandating that it 
can be done in only one way. 

dr. Skipton - I just can't envision myself votin3 for someone to represent me at a 
national political party convention and not know who he was. As for issues, I want •to know what other issues he is thinking about. How do I identify him and find out? 
rYo matter what you do I want the names on the ballot. 

i·~. Carter - In other words you want to stick l'1ith what we have now. 

Hr. Skipton - I believe that you can provide that one pull of the lever might vote 
for 50 guys but I want the names so I can see who they are. • 
iir. l~rsh - The present statute permits groupine and the voter can vote for individ
ual candidates for delegate or cast one vote and elect a whole slate. 
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Horris - Hhat happens uhen there are 25 candidates for delegate but only 24 to be 
elected? 

l1r. Marsh - That's usually controlLed by the presidential candidate because he only gives 
consent to as many as there are positions. 

lire Norris - I'm really confused now. I guess I don't understand what a bedsheet 
ballot is. 

r~. ~~rsh - It occurs only if you have a contest. 

lirs. Sowle - He have had a few of them brought in to our cotmlittee meetin3. They 
uere enormous. 

Hr. Hontgomery - He're just dealing with just one case. All the rest of the time 
we've gotten along fairly well. 

lire Carter - I was convinced that this is a tremendous problem which interferes with 
the function of voting. If you have a number of slates, you have to provide rotation 
within the slate. The voting process is slow because voters have to wait too long. 

Hr. Harsh - You cannot use mechanical equipment when you have so many names. 

Hr. Norris - So you can still require, though, that the names be printed and only 
allow the voter one selection. 

Hr. Carter - Yes. une,;.er this proposal here. 

Mrs. Sowle - The very discussion that we're having here today would be legislative 
consideration and I presume over the years the legislature might do many different 
things. And certainly such things as proportional representation or election of 
delegates by district would be permitted by this that are not now. i'fuat we're trying 
to do is to say this is the kind of decision the General Assembly should make, and 
it shouldn't be locl~ed in to the Constitution. 

Mr. Skipton - It's the rationale that disturbs me. If we say that we're going to 
eliminate the righ~ of the voter to know who he's voting for because of the limita
tions of the voting machine then it follo~1s that if we hav~ enough candidates for 
federal office then we're going to have to write in a provision that says there can't 
be any more candidates than there are slots in the machine. That's the only rationale 
that's been given us ilere for making this change. 

!lr. Guggenheim - I went into the booth in 1972 and the confusion can't be over-emphas
ized. On one candidate there was something like 3S delegates. If I want to vote 
for you but am really for this other presidential candidate, I would have to split 
my ticket, betwen 50 for this guy and 50 for that one but I wouldn't want to do that 
because no matter hm~ much I like you I'm voting for that person for president. So 
I would vote for his delegates. lVhen you talk about having one vote for all 50 then 
you do away with the idea of voting for an individual candidate. So the individual 
delegates cease to have any significance. 

Hr. Skipton - The only reason you had the bedsheet ~al1ot is the ~'1ay party organization 
made the selection. Lots of things can be done to reduce the bedsheet ballot without 
80ing to the point of eliminating the delegate names.' The real effect of this is to
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really go for something like a presidential preference primary rather than selection 
of delegates. I ~elieve we're engaging in a sham when we say we're selecting dele~ •gates. 

Itts. Sowle - Again we would permit the legislature to do anyone of these things. 

i~. tJi1son - I would make a guess that 90% of the electorate does not know many of 
the candidates for delegate. They are really voting for presidential choice. • 
~~. Aalyson - If the desire is that you know who the delegate is you don't want to 
kno~~ who that de1e3ate is at the time you're cas~in3 your vote. It seems to me you 
would want to know beforehand in order to find out what he thinks. I would say that 
you would have that information available from party headquarters. The lists would 
be filed with the Secretary of State. • 
1~. Carter - This is not a question of machine capability, but the question as I see 
it is that if you have a ballot so complicated that it takes you a half hour, 1s this 
in the interests of democracy? I think that's the problem. 

Hr. 1.iontgomery - Has the Republican Party ever hEld this problem? • 
i·Ir. Harsh - I don't think either party did until this 1972 primary. 

l«s. Sowle - The proposal would permit a lot of other things that at least the 
DellIDcratic Party is considering doing. and it was one of our purposes to provide for 
the Idnd of flexibility in the Constitution that uould permit new procedures in the •selection of delecates to national parties. 

l-~. Hontgomery - l-.iaybe we should repeal the provision. in view of the chaotic state 
of this art. and the fact that we are in the age of machine voting. 

Hr. Shoc!cnessy - I think Don makes a good :,oint. If this only happened once in all • 
these years. The railroads never build a viaduct at a crossing because there is one 
accident. I thinl~ lie need more experience. 

III'. Carter - Is it your conclusion that we should leave it the way it is? 

itr. Shoc~:nessy - Perhaps ~l7e should until l-1e have more experience. • 
Hr. Norris - Hrs. Sowle. I thought you said that this would prohibit selection of 
dele3ates.at a state party convention. 

1«8. Sowle - It would prohibit the selection of a majority of delegates by state 
party convention. • 
Lir. Norris - But l:.~% could be selected that way? 

1'«13. S'anle - It llould allow it if the General Assembly allowed it. Really. ':l7hat 
we're doing is saying it's the state legislature that should make these decisions. 
not the Constitution. • 
Hr. Carter - If lile uere l-1riting a constitution from scratch, this is something that 
we wouldn't have in at all, but if it's there it's hard to take out. Now I wouldn't 
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be in the position of saying ue shouldn't remove this from the Constitution. That's 
"hat I'd like to see happen. This whole business of the Constitution mixing in 
party affairs creates many, many problems. But if we are informed by politically 
senaitive people that you'd be taking something auay from the people. The committee 
I think took the approach well if that's so, let's see that it does as little damage 
as it can. Maybe the committee uaa wrong. Is it unthinkable that you can drop 
this out of the Constitution? 

Senator Gillmor - I think it would be very difficult. 

Itt. Aalyson - I think that the answer to 1k. Shocknessy's observation is that we 
have not prevented the legislature from leaving the situation precisely as it is 
r1eht no,'I1. Uhat we're doing is eiving the legislature an option to change if it 
''I1ants to. 

iil.'. Shocknessy - mlY don't you just give it to ther.t? Forget all the language. You 
could say "The leGislature shall provide 8 method for selection of delegates." 

lir. Carter - This of course is going back to ''I1hat happened before 1912 because Con
stitution would not mandate that the voters have anything to say. You would accom
plish the same thine by repealing. 

Lr. Norris - That provision of splitting the selection of delegates bothers me. 
He I re going to 3ive the party bosses always l~9% of the delegates. ~]hat you're going 
to have is a delegation split. I ·am a little amazed thet no other state does this. 
Parties are the orean we use to select candidates, and I think the Constitution does 
have a role. !he regulation of the selection of candidates is important. I don't 
uncierstand it if perties are just allowed to run off on their own and jam candidates 
do,m the throats of the voters. This 1912 movement H8sn' t a bad one. The mood is 
away from parties. If we say let the party bosses start selecting 49% of the candidates, 
'Ha're back almost to where we were. 

lira. SO''I1le - This provision doesn I t permit the ~2.;:'':y to say that l~9% of the delegates 
shall be chosen by the party. It says the General Assembly can do it. It's just 
Civing the flexibility to th-; state legislature to do it. 

Hr. Norris - He arc political animals. Ii:veryone in the General Assembly oues alle
~iance to one or the other political party. This thing, if adopted, would mean 
that our bosses, uho endorse us for election, uill be able to name l}9% of the dele
g£ltes. 

lirs. SOl-,le - Hould you feel any better about this if, instead of at least a majority, 
it said something like at least 2/3 or 3/lJ? Is it the majority that bothers you the 
most? 

:Ur. Norris - I 1ib~ the provision that I s in there nOH that says all delegates. 

lirs. Sowle - You ~'lould not permit even a small minority to be chosen in another t'l1ay. 

Senator Gillmor - How did this suggestion come in, that not all delegates would be 
elected? 

i.·irs. SO''I1le - By ~iscussion v1ith Bill Lavelle and raembers of the Democratic party and 
What they think they may corae up with at their mid-~~inter convention. One of the 
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things under discussion is that a certain number of delegates from each state would 
be either incumbent officeholders or chosen in another way. 

}~. Carter - Occasionally where you have candidates running strictly for a slate 
you can have the political leaders of the state frozen out. I think that happened 
in the case of the Democrats last time. It can happen no either party that way. 
And it is thought that you should have some room for the pm~er figures of the state 
to attend the convention and maybe exercise some influence. 

t~s. Sowle - They're going to the convention for I40re than one purpose. They're not 
just going to select candidates for office. 7hey're conducting party business and 
drafting a platform and certain people ought to be there for those reasons. 

Hr. Harsh - I think that the political partieo issue a call providing the procedure 
for the selection of delegates. There would be no reason for Ohio sending a group 
to the convention if the party rules did not provide for this. They would provide 
that so many be elected at large and so many from each congressional district. I 
think we would be stuck with that even though there was some provision for selection 
othet'l'1ise. 

r~. Carter - It's hard to perceive a developing consensus for one position or the 
other but on the other hand we have to come doun to a judgment as to whether or not 
this change is a cood one. He have a motion on the floor. If it is rejected we 
can do nothing or we can repeal the present situation, this last sentence of the 
present section 7 or we can theoretically come up t1ith some other alternative. I 
should say that the committee and other people hAve been working on this language 
for three or four months now and you get to a point where the committee feels it 
has done all it can. l~s. Rosenfield of the League of Women Voters has a brief 
statement. 

Urs. Rosenfield - The League of Uomen Voters endorses the principle of the committee's 
proposal. 

l~. Norris moved to amend. in the first capitalized sentence, to delete the 
110rds "at least a majority of". 

r~. Carson seconded the motion. 

iir. Horr is - If tha':' s done that would require that the delegates still be elected 
by the people but ~lould not require a direct vote es is called for in the language 
of the present constitution. 

l·~s. Sowle - As a practical matter, I think l1e sacrifice the support of the Democratic 
party for passage this year if we adopt the amenmuent. 

}~. Aalyson - I was considerably impressed by the arguments that it is desirable to 
permit at least some persons in the hierarchy of a party to be chosen as delegates 
by the party itself for the benefit that they miGht add by reason of experience to 
a porty convention. For the conduct of party affairs. I think that we would be 
better served if 'ue 't-1ere to permit perhaps by desiJnating numerically that some of 
the delegates be selected by the party itself or some other agency. He might limit 
it to all except 10 of the ~elegates but I believe that input from the L~re educated, 
politically, party Inembers is a desirable thing so I am opposed to having all the 
delegates chosen ~y election. I think some designated number ought to be permitted 
to be chosen by party choice. 
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• Sena~or Gi~lmor - I can appreciate that argument ~ut am not sure I am ~~ayed by it. 
m~en you are tryinc to eet together a slate of dele:::;ates, most officeholders are on 
there anyway. Candidates for national office l'1ho uant to have a slate in Ohio will 
try to get officeholders because they think the officeholders' prestige will help 
their cause. On the other hand, a candidate may wish to send a slate entirely un
tainted with politics. 

•� LX. Carter - Do you feel, Re~resentative Norris, that it is important to you that all 
be elected or is the~e some room for 2/3, 3/4, 4/5 or some other proportion to be 
elected? 

lir. Horris - I thinl~ you either go one way or the other. 

•� i.iI'. Shocknes sy I move the previous question. 

• 

Ur. Carter - The question is on the motion to delete the \~ords !lAt least a majority 
of;l. 

The vote l1as·;al~en: 6 yes and 4 no. 
TI1e amendment carried. 

Lir. Carter - The question is nOl1 on the committee's reconlmendation as 2nended. 

• 
llr. 3hocknessy - I thinl~ I may \dsh to oHer another amendment. He discussed the 
lan3uage at the b~~inning of the last sentence: ;;If such identification is by pref
erence for one or r,lore candidates for national offices" ••.• l-1hich I think is rather 
obscure. lira. Sowle, you offered an explanation but I am still not sure ue need 
that language. 

• 
lirs. So'''le - I th il-'~: you have to read that lan:::;uage l1ith the previous sentence. The 
only thing ,~e are talking about is the use of the name of a candidate for national 
office in connection 'lith the election of delegate. If l1e drop the first part of 
the last� sentence, we lose that connection. 

i·ir. Clloc!messy - Qe11, I'll meet you in the assembly on that one. 

~~. C~rter - Are the~e other comments or amendmentD on the committee proposal as 
•� a~ended? If not, let us proceed to a roll calIon the committee recommendation as 

amend~d. 

Gillmor - yes; Horris - abstain; Carson - yes; Carter - yes; Cunningham - yes; 
Gu3~enheim - yes; l-iont,:;omery - no; S!loclmecsy - abstain; Sm'11e - yes; Hilson - yes. 
Le1yson - yes. 

•� llr. Carter we 'dll hold the vote open until the next CODI!lission meeting. 

~1e uill have r: brief report from our other cor.rr.,ittees. lirs. Orfirer is not here, 
can anyone spesl, for local covernment? 

• 
l~s. ~riksson - ~he cow~ittee is going to neet this afternoon and this evening with 
a croup from the Ohio i~nicipal Leacue. 7he major topic under discussion now is 
i:he utility sectiono of Article ~~VIII and there may be further developments on the 
indirect debt limit ~o report.� 

i.ir. i~ontcomery - J:he Judiciary Conunittee met this morning and we revieued our first� 

• 
attempt at redraftins the judiciary article as it pertains to the trial court structure. 
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l~e had a Good consensus and instructed the staff to bring back a redraft for our 
next meeting the 14th of ~~y. Then we will get into the court of appeals and then •at the Supreme Co~rt. but do not anticipate that will be very involved. 

~~. Carter - Are you giving thought as to the method of selection of judges? 

Hr. Honteomery - Yes. ue ,.,ill take that next--administrative and personnel matters. •
i~. Carter - Katie. GO you want to tell them that the Elections Committee is doing 
other things besides the bedsheet ballot? 

Hrs. ~owle - He have been ''1orldng on Initiative and neferendum and are close to com
pletin~ that. That is the end of our task. i~e should be ready to make a final re
port l1ithin a month. • 
Hr. Carson - I nould lil:e to mention this article from the Cincinnati Enquirer. Ann 
Erib:son made a trip to Cincinnati about a month £l.go and spent the nhole day with 
llr. Clerc nho is an editorial ,·,riter for the Enquirer and who has been very inter
ested in this Comnlission and very complimentary in the past to the Commission. 
She broucht him ~p ~o date on uhat we are doing and it resulted in ~10 excellent •
storics on the editorial page--he has a column like this every ,·,eek--and he has 
promised to follon up on each of our recommendations and to use this column to e~c

plain the issues to the voters. 

1~. Carter - I also think it only fair to say that you. Nolan. were in at the be
ginning of this and opened the way. I'm sure that Bob Clerc is not doing anything •
he doesn't believe in but I think he has taken more time to understand what the I 

Commission activities and objectives are all about than any other editorial writer 
in the state and I think he has been quite impressed by the uork of the Commission. 

Noting that the judiciary committee had already scheduled a meeting for the 
mornina of l~y 14. it was agreed that the Commission would meet on the evening of •
!::.onday, the 13th, at 0 p.m. 

The meeting was adjourned. subject to holding the roll call open until the 
next meet ing. 

• 
Ann M. Eriksson, Secretary Richard H. Carter, Chairman 

• 

• 
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Ohio Constitutional Revision Commission� 

iiay 13, E'7l~ 

• 
The Ohio Constitutional ~evision ComrJission met on ~.iay 13 at G p.m. in Rouse 

Room 11 in the State House in Co lumbus. iir s. Linda Orfirer, 'Vice-chairman, cha ired 
the meetinc. Commission members present llere: I-lessrs. i~alYGon, Carson, Cunning~lam, 

• 

Guc~enhe1m, Hontcomery, Shocknessy and Sldl-ton; Representatives Roberto and Speclt. 
Staff members present were Ann Eriksson, Director, Julius Nameth, Brenda Avey and 
Craig Evans. Several persons t1Cre in attendance to testify on the report of the 
Elections and Suffrage CODlllittee. They uere lir. Roy Nichols of the Secretary of 
State's office; Hrs. Brownell of the League of Homen Voters; and Cathy Harper of 
the Ohio Council of Churches. 

The minutes of the April 17 meeting llere approved as mailed. 

~tts. Orfirer noted that i~. Carter regrets not being he~e. 

• She also stated that the passage of lesee #3, the ballot board issue, will be 
an enormous help to the furtherance of the uork of t~le Commission. 

Hrs. Or:L'irer announced that Senator Calabrese is back in the hospital and Hr. 
Russo is ill. 

• t~s. Orfirer - l'ir. Corsi ilas tendered his resignation, and so that leaves us with 
four vacancies; t''10 from the Genate and t\10 public vacancies, one a Democratic one 
and one a Republican one. Anyone who has recommendations for the replacement of 
the public membera, please send suggestions to Ann or, of course, any member of the 
legislature uho is on the Commission. 

• 'Hrs. Orfirer announced that on Section 7 of Article V l1e have received 16 "yes" 

• 

votes, 3 IIno:1 votes, and 2 abstentions, '("hich leaves us l~ short of the number that 
we need for passage. At least 4 members indicated that their vote is coming 1n-
2 of these are our ~10 ill members--Senator Calabrese and }k. Russo. She suggested 
that, if there is no objection, the vote be ileld open until the next meeting as has 
been done on II feu other items in the past. 

l~. Shocl~nessy indicated that he foune this to be irregular. 

The Pn~liamentarion was consulted. ~le indicated that it had been done in the 
past by the Commission. 

• r~. Shocl~essy felt that a vote has to be considered closed at a fixed time. 

~~. Roberto moved to keep the roll call open until the next meeting, at which 

• 
time it would be declared closed.� 

i~. Anlyson seconded the motion.� 
~~s. Orfirer called for a voice vote.� 
t~s. Orfirer announced that the motion has carriec and the roll call will be 

kept open until next month at '('7hich time it uill be closed. 

}tts. Orfirer - ike ihntgomery, uou1d you report on the Judiciary Committee? 
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1'ir. l.iontgomery - ~1e I re meeting tomorrou mornin~ and '(-li11 be putting the final touches 
on a draft for the trial court structure ane if ue finish that, we will be into the 
beginning of the appellate court structure • 

•~8. Orfirer • The Local Government Committee oet this afternoon quite lengthily and 
we are close to finichin3 up Article XVIII on municipal government. He have consid~ 

ered the sections on public utilities. You uill be pleased to lenow that we have 
come up nith a recommendation on the indirect debt limit. He have disposed of both 
items that were turned over to us by the finance and taxation committee with the 
help of the p~st c~airman of that committee, pre-emption and the indirect debt limit. 
I uould thinl: that by July we uould be ready to present a pacltage on this to the 
Commission. 

N~f we are ready jor the report of the Elections and Suffrage Committee. and 
in ~irD. Sm11e's absence, ~~. Aalyson is going to present the report. And we will 
also have public hearings on it tonight and ue uill have any questions or discussion 
that the members of the Commission '(fish. He '('li11 not vote tonight. He will vote at 
the next meetinc of the Commission. Hith that, I u111 turn the meeting over to 
tao Aalyson. (Additional copies of the report were distributed.) 

~a. Aalyson noted that he had not been a member of the committee the entire 
time the recommendations in the report were beine considered, but he would review 
them and an~7er questions. He noted that the chanee in A.~tcle V, Section I was to 
reflect federal changes in voting age (constitutional reduction to age 10) and resi
dency requirements (court decisions invalidating). There were no questions. He 
said that section 2, requiring voting by secret ballot, was retained unchanged. 
Section 2& would be renumbered 3, and he remarked on the problems of ballot rotation 
required by the section. The interpretation of the present language by an appellate 
court is to require perfect rotation. and the proposed language gives the General 
Assembly more le~~ay in selecting a reasonable means of rotatin~ names on the ballot, 
while still retaining the principle. l~. Aalyson noted that the committee wal recommending 
repeal of Section 3, which prohibits voter arrests, but is of very limited application. 
He said it was archaic and probably left over from parliamentary law in old England. 
The committee proposes in Section 4, to give the General Assembly the power to exclude 
from voting persons mentally incompetent for the purposes of voting. He explained 
that the legislature has power to exclude felons from voting and holding public office, 
and the term "mentally incompetent for the purpose of voting" would define another 
class of persons which might be excluded from the electoral process. He noted that 
not all persons who were incompetent for some purposes might be incompetent to vote. 
Section 6, which prohibits idiots and insane persons from voting, would be repealed. 

~~. Hontgomery questioned whether the General Assembly should be the one to 
determine who is incompetent for voting--wasn1t it a judicial function? He also 
wondered how such a determination would be made and what did those words mean? 

~~. Aalyson pointed out that the Ohio Council of Churches was suggesting includ~ 

ing the word "adjudicated" mentally incompetent, and it might be advisable to add 
such a word. 

Mr. Skipton said that under the proposed language, all those persons declared 
incompetent now would require another hearing to be declared incompetent to vote. 

It was generally agreed to refer that section back to the committee for further 
consideration. 
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Hr. Shocknessy ntnted that he believed th<;t one section_ in a report could not 
be rc-referrcd to the conmittee. 

•� 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 

Mrs. Orfirer pointed out that the Constitution contained nothing about restor
ing the vote to felons who had completed their sentences and she thought such a 
provision should be in there. 

Hr. llontgomery agreed that the rcston~tlon process, even though provided for 
now by st:\tLl~:C, 5hou1(1 not be left solely to 18gis1ative discretion, and he thought 
that was proper couDtitutionnl material. 

Brn. Ej~ikn[Jon fluid that under the olel cL"iminal code, there Has no automatic 
restorlltion of rightf;, but under the l1e';1 crir,1inn1 code, there HtlS automatic restor
ation of the right to vote. 

It was nerccd that in addition to concic1ering the vote of the mentally incom
petent the conunittee \Vou1d reconsider the provision on felons. 

Mr. Anlyson went on to Section 5 anJ obscrved that the provision precluding 
military persons from voting Has ruled unconstitutional and the committee felt that 
language Ghould be removed. He explained thnt the subject matter in Section 6 ,vas 
nO,,1 dealt with in Section 4. 

He thcn tnlked about Article II, Section 2l--provision for contested elections-
to say that the committee recomLlcnded no change. Article III, Section 18 was recom
mended for repeal, he said, because of the Lieutenant Governor conflict with Article 
XVII, Section 2, and the fact that the subject rr.atter is duplicated in Article XVII. 
RCl1<lrding p.ccti.ons 3 nnd 4 of Article III) uhich the committee recornmends to repeal, 
he noted thet there was no secretary of state at the time the provision was drafted 
and that now the machinery for conducting and reporting elections by the secretary 
of state \Vas contained in the statutes, and so those sections of the Constitution 
are no lonGer necessary. 

Mr. Roy Nichois, reprcseuting the Secretnry of State's offi.ce, '-M.S the first 
speaker. lIe stated that the Scccetary of State concurs in the committee's recom
mendations. and commented pHrticulmo1y on Section I, age and residence, and section 
28) ballot rotation. In response to a question about whether the prOVisions re
garding the opening and announ:iuc of election results by the Senate, Sections 3 
and 4 of Article III, had any present significance, he noted that the Secretary of 
State has an official canvass and publishes the results, and so in practice, the 
results of an election are kno~~n long before January and it's a needless formality 
to have the ritual prescribed in the Constitution of opening the results in the 
General Assembly and announcing them. 

Hrs. Elizabeth Brownell represented the League of Homen Voters and noted that 
the League haD been £0110\'1ing the ,-70rlc of the committee and feels that all these 
provisions are very fine attempts at brin8in~ our Constitution up to date, and 
clarifying unclear things, and remedying inconsistencies with the federal constitu
tion and COllr~ dcciF'ions. lir. Aalyson notc(~ thnt the committee enjoyed and appre
ciated J.1rs. Rosenfield's help and looks fot\wrd to your contributions as we go on 
in this committee. 

Ms. Catherine Harper represented the Ohio Council of Churches and presented a 
prepared statCr:1cnt on behalf of the Ohio Council of Churches to the Commission. She 
commented on some of the questions that were rnised concerning the determination of 
incompetence for the purpose of voting. 
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MI, Harper· There are currently before the General Assembly two bills: one dealing 
with the rights of the mentally retarded and one dealing with the rights of the .. 
mentally ill, both of which set forth very clearly the judicial procedures for 
commitment. It would be very simple, given this Constitutional language to amend 
thOle proposed statutes to provide for a determination of incompetence to vote 
and to establish the proper criteria in statutes. 

l~. Aalyson moved that the entire report go back to the committee for further 4t 
study of such sections as they deem necessary and deserving of further study and 
consideration. 

The motion was not seconded and failed. 

~a. Carson noted that he did not feel the entire report should be re-referred 
.ince there appeared to be problems only with one section. .. 

l~. Aalyson moved that Section 4 be sent back to the committee for further 
study and consideration. 

Dr. Cunningham seconded the motion. 
The motion carried. 

•All agreed that an effort should be made to solicit greater attendance at the 
next meeting, uhich was set for June 17, ~bnday, at 1:30 p.m. 

The meeting was adjourned. 

• 
Ann M. Eriksson, Secretary Linda Orfirer, Vice-Chairman 

• 

• 

• 

• 
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• Ohio Constitutional Uevision Commi5sion 

June 17, 1974� 

The Ohio Constitutions1 Ucvision Comnission met on June 17, 1974 at 1:30 p.m.� 

•� 
in House Room 11 in the State HOUf:lC in Columbus.� 

Chairman Richard H. Carter presided. 

•� 
The follol17ing members W€i-e present: Senators /,pple8ate, Bolton, Corts, Gillmor;� 

Representatives Celeste, Fry, Russo and Speck; Messrs. Aalyson, Carson, Carter,� 
Cunningham, Guggenheim, Heminger, liansfield, Shocknessy, Skipton and lirs. SOl'11e.� 

The Chairman announced that since there Has no quonun at the Nay 13 meeting, 
it would be considered as a public hearing only. 

The minutes of the meeting of April 17 \>lcre approved as mailed. 

• The Chairmen announced that the roll call 1-1.19 closed on section 7 of Article V. 
There wer.e not sufficient votes for passage of it. There were 17 YES votes (20 
needed) as f:011011S: GilllnOl~) Aalyson) Carson) Carter, Cunningham, Guggenheim, 
SO'Vl1c, \Jiloon, 1'nft, Norris, Roberto, Heminger) Hansfit~lcl, Orfirer, Corsi, Bell 
and RUSl.lo And 3 NO votes, Hontgomery t Ocasek t and Skipton. 

• The Chairman uel~omed Senator Corts and Senator Bolton as new members of the 
Commission. They fill vacancies created by the resignations of Senators Dennis and 
Stockdale. 

• 
Two amendments to the Constitution proposed by the CommisSion, coming from our 

Finance and Taxation Committee, the legislature decided to put on the November 
ballot. T.he t\-10 items are (1) the industrial development revenue bond section, 
which 'VIC recommended should be expanded to include preserving jobs and permitting 
use of the bonds for financing pollution control facilities for utilities. This 
one '-18S slightly amended by the legislature. 

• ~~. Carter ~ We're' glad to see that on the ballot. The other is a routine one, one 
of the clean-up amendments, S.J.R. 26--it repeals section 12 of Article VIII which 
enabled the governor to appoint the director of the Public Works Department for a 

• 
one year term. It is a simple repeal. The other item of interest is, as you know. 
the Ohio Ballot Board, which was Issue 113 in Hay. The legislature has already 
acted to pass the enabling legislation to follow through on that amendment. The 
legislation uaa passed by both houses. Nrs. S6\-,le, would you care to comment? 

• 

Bra. SOl~le- The League of \lomen Voters was concerned with one aspect of the legis
lation, and I personally share that concern to some degree. lId like to mention 
the problem because we're going to take up a related topic when we talk about the 
initiative and referendum. The League's concern is that the Ballot Board, in the 
League's opinion, should not be composed entirely of members of the General Assembly. 
In my opinion there are some fairly good reasons for this concern. The bill leaves 
the composition entirely to the General Assembly. I think a couple of things stand 
out in my mind. First of all the Ballot Board has to act fairly quick1y--it has 
a 15 uay time limit. That might be difficult for members of the General Assembly' 
depending on what is going on in the GC3cral Assembly for them to devote 15 days to

• the careful drafting of language. H01'C crucial. perhaps is one thing that's coming 
up today in connection ,-,ith initiative and referendum. 'l'hose processes, of course, 
are procedures 8uarantceinc to the general public--the citizenry of the state-
certain legislntive powers. In effect, they go around the General Assembly, and 
it scems to me that the integrity of this process in the minds of the public might 
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be compromised to lome extent if they think 8 Ballot Board composed of legislators 
could somehow get in their way. In the constitutional provision that passed with 
Issue #3, for example, is a provision giving the Ballot Board a great deal of lee
way. The court's power to intervene in the work of the Ballot Board is very l~lted. • 
It wa. very much in my mind, I think, that it would be principally a public board, 
with no more than half from one party. We felt that party input might be very 

important. As the board is appointed, interest can be shown as to the appointments 
to the board. 1 see no problems with two out of the four being legislator. but 1 
would not like to see it composed entirely of legislators. • 
Mr. Fry - If the League wanted to convey their feeling to the legislative leaders, 
or if this Commission wanted to convey lome opinion in this matter, I don't think 
that would be out of order. 

~«. ~~n8field questioned the propriety or the desirability of the Commission 
taking any position. The Commission chose not to recommend the composition of the • 
Board in the Constitution. 

After discussion, it was agreed that the Commission would not make any recom
mendation regarding appointments as a body. 

•The Chairman then called for committee reports. 

Mr. Guggenheim reported for the Judiciary Committee in the absence of Mr. 
l1ontgomery • 

Mr. Guggenheim - lIe had a meeting this morning and reached some conclusions with •regard to the courts of appeals. We're not ready to report yet. At the next meeting 
we're going into the question of judicial selection which is quite a thorny one. 
Everyone knows there is considerable debate around the country on the subject. I 
believe we will welcome any testimony of interested people. We have tentatively set 
up a maeting for July B. •Mr. Carter - Will you have recommendations for the Commission to act on soon? 

Mr. Guggenheim .. 1 don' t think the '-lork will be completed within the next tl-10 months 
but we have made some decisions. 

Mr. Carson reported for the Local Government Committee in the absence of t~s. • 
Orfirer. 

Mr. Carson - The Local Government Committee met on June 5 with a committee of the 
l~nicipal League and considered the subject of townships. We're now looking at 
the subject of townships and whether anything in the Constitution should deal with • 
it. We are meeting again this afternoon after this session and a representative 
of the township organizetion in Ohio and some other township representatives are 
going to be present to give us their views, and al~o representatives of the Ohio 
County Commissioners Association. I think before the end of the year the work of 
this committee should be finished. 

Mr. Carter - The initiative and referendum report of the Elections Committee is • 
before U8 today for a public hearing and then we will proceed to voting on the elee
tiona report. 
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Mrs. Sowle - Permit me to introduce this subject in a very general way, and at the 
next meeting we will go tbrough it in detail. This is a very detailed provision 
because it i8 in the nature of leeislative material. Normally the Commission has 
taken the position of that the Constitution should not contain legislative kinds of 
material. However, initiative and referendum are procedures circumventing the Gen
eral As.emb1y. They are legislative powers of the general public and the Constitu
tion of Ohio bas made those provisions in the past self-executing. There is some 
legislation in the area but not a great deal, 80 we are dealing with legislativ~ 

material and a. a result it is rather detailed. 

t7e have not made extensive substantive changes, but have done a lot of rewriting. 
We felt tbat it needed rewriting; for one thing. for people trying to use the pro
cedure•• to simplify those procedures as much as possible, since there are neces
sarily complex things that must be done. It's complicated by necessity. 

~he original initiative and referendum measures were incorporated in the Con
stitution in the early 1900's as a part of the Progressive movement and most of 
those states that do have these procedures adopted them during this period of time. 
Not all states have such procedures. I think fewer than half of them have them at 
all. In some 8tates they work well and in some states they do not. It was our 
opinion from our study that in Ohio it worked rather well. ~he procedures are not so 
ea.y to use that they were abused but they have been used from time to time through 
O\lr history and we ssw no need to mal,e major changes. 

7here is one fundamental problem that runs throughout, that was most contro
versial when Ohio adopted it. That is how easy or hml difficult should it be to 
get either a constitutional amendment or a piece of legislation on the ballot? This 
debate revolves about two questions: first. i£ you use a percentage of electors as 
the required number of signatures, uhat should the percentage be? Those who think 
there shouldn't be much opportunity to circumvent the legislature like to set that 
percentage high, Those who think it should be easier like to set it low. We have 
not rec~ended a great change there; however, the second part of the debate is 
whether the number should be in terms of a percentage or should it be a fixed number? 
Now the committee has recommended to the Commission in its draft a fixed number for 
each of the ptocesses. However. we have done that as much as anything to engender 
a discussion.: We have feelings about it but our feelings were not terribly strong 
feelings. One of the advantages of a number rather than a percentage is that some
one trying to use the process can pick up the Constitution and know what must be 
done in terms of signatures~ We felt that the purpose of the number or percentage 
was to have a hurdle that you must get over before you get to the voters on the 
ballot and it didn't matter too much one way or another h~~ this was done. It you 
had a large enough number that number didn't necessarily have to change with an in
crease or decrease in population. The argument for the percentage of course is that 
population can change and if it decreases this number may look like a very big hurdle 
and if it increases this number might be unrealistically 10~1. We have recommended 
numbers but we do also recommend that if the Commission chooses to stay with the 
percentage that the percentage be not of the vote cast for Governor in a particular 
election but an average over a three-year period. One problem with the percentage 
is that the number will be must greater following an election with either hotly con
tested candidates for ofEce or issues on the ballot that drat<1 a great vote, and so 
one year to get an initietive on the ballot, for an initiative petition to succeed, 
it uill be an arbitrarily hieh or arbitj,,·~.ri1y low number depending on the causes at 
the previous election. If we stay with the percentage, the committee felt that an 
average of a three-year period should be taken, rather than one year. 



ir·. 

L"~. Roy Nichol. was the first speaker. 

Mr. Nichols - I am pleased to be here to represent the Secretary of State. Neither 
the Secretary nor the Assistant Secretary, Mr. Marsh. could be here today. lole have 
worked ~ith the Elections and Suffrage Committee on those provisions, espeeially in 
the early stages, and basically in a consulting role. t'1e did, however, make some 
recommendations at the t~e the committee first began to study this question, so 
some of the ideas incorporated in this draft were contributed. First of all we agree 
with the thrust of the committee recommendation that the requirements in terms of 
the number of .1snature. to place an issue on the ballot should be reduced som.~hat. 

Thi. does not do it dra.tically. Our feeling is, and I think the committee shares 
the view, that it should be somewhat difficult to get an issue on .the ballot but it 
should be somewhat easier than it now is, especially in the case of referendum issues 
where you are faced with a 90 day deadline before the bill goes into effect. As far 
as whether the Commission would choose to recommend a switch from the percentage 
figures to ~he flat number we have no strong feelings on that. We recognize the ad
vantase of the flat number because you l.,ould know from the Constitution how many 
signatures you needed instead of having to consult the board of elections and get 
referred to the Secretary of State's office and then possibly do·a little bit of 
fi8uring. If you have a flat mmber, the persoD circulating the petition knows at 
the outset 1'lhat his goal is, and so there is that advantage. It has been pointed 
out that the vote for Governor does not necessarily increase with the population of 
the state of Ohio. Our office supplied the committee with figures from the last 13 
gubernatorial races and many people mi~lt be surprised to ~~ow that more people 
voted for Governor in 1940 than did in 1970. And so there has been no consistent 
pattern in increase in the vote for Governor. It may not be the beBt base to figure 
how many signatures Ihould be required on a petition. 

Ue a180 agree with the committee'o recommendation that all statewide issues, 
either constitutional amendments, or referred l~l. should be able to be submitted at 
a primary election as well as at a general election. This il particularly necessary 
for a referendum. Somet~es the legislative 8e.s10n goe8 to considerable length and 
if you're faced with putting an issue on the November ballot, and the legislature 
doesn't adjourn until September, it may be absolutely impossible to meet the deadline 
of that November and the general election requirement would make you wait an entire 
year or more. Allowing it to be placed on a primary ballot should shorten that 
period somewhat. 

We had a couple of reservations on some parts of the report in its final form 
and I would refer you first of all to page 23~-the bottom of the first paragraph 
sayd :lno affidavit or other certification shall be required. II This is talking about 
the certification that is made by the circulator or solicitor of the petition. We 
are in full agreement with the removal of the affidavit requirement, we're in full 
agreement with the elimination of the notarization requirement and the statutes have 
DOW jumped the gun a little bit on this because House Bill 662 just removed the 
statutory requirement for notarization on all petitions, but the bill goes further 
by lubstitutine in place of the notarized affidaVit a statement made under penalty 
of election falsification. Another bill sets forth the penalty for election falsi· 
fication, an1 under the new 1~~ combined under S. B. 429 and H. B. 662 all petitions 
which contain statements made under penalty of election falsification, that penalty 
must be stated immediately thereafter, and section 3501.33 was specifically referred 
to initiative and referendum petitions as well. 1 think if this sentence is left in 
it supersedes the statute which just passed, and I think it might be better to leave 
that off. It ltould be well to repeal the requirement for an affidavit but it would 
be well to leave the flexibility there for the statute to provide a substitute for the 
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affidavit as the recently enacted statute seeks to do. 

~be other thing that I would call to your attention that we thought deserved 
having the question raised came from the comment on page 25 in the paragraph that 
is numbered 3. The second sentence of that paragraph uhich is the fourth line of 
the paragraph says iJThe statutes provide procedures for the secretary of state to 
transmit petitions to county boards of elections and the committee has not altered 
those provisions by any constitutional language. lI He were not sure in examinii.g the 
proposed constitutional language whether that statement was accurate. We agree 
with ita thrust, but we were afraid that some of the language back on page 23 might 
contradict that sentence. Specifically, I am referring to the fourth paragraph on 
page 23 in the second line lithe petition and the signatures shall be conclusively 
presumed to be in all respects valid and sufficient, etc. II vIe were bothered by the 
word "conclusively". The present statute does not include the word IIconclusively" 
and we felt that the word might contradict the requirement in the subsequent lines 
that unless not later than 75 days before the election the petition or some of the 
signatures are proved invalid, and the possibility that some of the signatures 
might be proved invalid seemed to contradict the use of the word "conclusivelyll and 
we thou~ht l~e might recommend the dropping of that word. Also because there are 
statutory provisions for the Secretary of State to transmit these petitions to the 
boards of elections for a checking of the validity of the signatures we thought that 
~10 spots might bear some change. The one is also there on page 23, the second 
paranraph, the second line, the last llord--"the Secretary of State shall transmit 
it" and lIit:! refers back to the petition in the previous line. It might be better 
to say that he should transmit the proposal or words to that effect rather than 
transmitting the petition to the Ohio Dallot Board because, under the statute, he 
would ue transmitting the petitions to ~he boards of election for checking. To the 
same effect is the bottom of page 9, 17here it says lithe Secretary of State shall 
transmit the petition and the full te~tt of the proposal forthl7ith to the General 
Assembly." That's dealing l'lith the initiative section and again we thought that 
it might be well to leave out the word :lpetition" and just say "the Secretary of 
State shall transmit the full text of the proposaL" Presumably the Committee 
expects the signatures to be checked by the boards of elections as they now are. 
I hope that these observations do not create any severe problem but we felt that 
they uere not contradictory to the intent of the committee. De believe that the 
committee does not intend to alter the present system, and ue were afraid that these 
few spots in the language might alter current procedure and it might be well for the 
Commission to take a second look at those word choices. 

11r9. Sowle - Thank you for your assistance. It seems to me that we no doubt should 
make some changes as a result of that. I do have two questions: If we remove the 
sentence "no affidavit or other certification thereto shall be required, II would the 
last sentence in that provision present any problems in relation to the statute that 
you Here talking about--"laws may be passed to facilitate their operation but in no 
way l~iting or restricting either such provisions or the powers reserved to the 
people." 

l1r. Nichola - The language is quite similar to the language currently in the Con
stitution a~d we do have statutes, currently section 3501.30, which require the 
petition to bear the st~·Lament under penalty of election falsification and of course 
sections in 3519. require the Secretal~ of State to transmit to the boards of elec
tions for the checl~ing of the validity oi the signatur~s and no court to date has 
ever held the current language to be inconsistent with those statutory requirements, 
so I don't think that it poses a serious problem. 
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~~s. SOl11e - I have one other question on your comments and that is in the fourth 
paragraph on page 23 where you uere concerned by the word "conclusively." I'm not 
sure I fol1~led your argument, In other words, Hthe petition and the signatures 
shall be conclusively presumed to be in all respects valid and sufficient unless· 
and then there is a time requirement, not later than 75 d~ys before the election 
the petition or some of the signatures are proved invalid. lrow I assume when those 
signatures are sent around to the boards of elections to check that that process 
would turn up invalid signatures but before that time restriction. I don't see 
the problem with the word "conclusively. II 

Mr. Uichols - He thought that perhaps the word "conclusively" was contradictory of 
the foll~~ing concept that the validity could be challenged. And that it would be 
just as l'1ell to say "that the signatures shall be presumed to be in all respects 
valid and sufficient." We l'1ere concerned also that the use of the word lIconclusivelyll 
might imply that this was not to 30 through the normal process of checking the 
validity of signatures at the board of elections level, that the burden would be on 
the protestor of the petition to shou their insufficiency. We did not want to see 
a word like "conclusively" in there if it would convey that intent. 

Senator Bolton - Mr. Chairman, I'd like to know who was elected Governor in 1940? 

11r. Nichols - John Bricker. The vote in 1942 was quite a drop, presumably because 
of people absent because of the war. 

Senator Corts - I have a question with reference to referendum. While we have a 
provision in the Constitution presently which permits referendum of legislative 
enactments, as a practical matter we have. no referendum law, because it!s impos
sible for an unorganized group to sub~it an act of the legislature to referendum 
in the time period that's permitted. One of the reasons for this is that the group 
that llonts to propose the referendum has to organize itself and it takes so long 
for it to organize itself that maybe 60 of the days have gone by before it becomes 
organized and it has 30 days in which to secure signatures. One of the reasons 
that it takes them so long to get orGanized is because they have to deal with state 
agencies and they don't know how to deni with them--they come dO~1n here and ask 
questions and are shunted from one department to another. Do you believe, based on 
the e,cperience you've had, that it l'1ould be well to assign to some department of 
state government some responsibility for assisting these people in preparing and 
in execution of these referenda? 

1~. llichois - I believe that the proposal addresses itself to that problem by 
eliminating the Attorney General's step in the process and in providing for the 
Ballot 13oard, t'1hich l'1i11 have a 15 day deadline for giVing back a summary. The 
petitioners can circulate the petition ljith the summary prepared by the Ballot 
Board and a copy of the proposal that they wish to initiate or refer. The petitions 
would not have to contain the full text uhich will reduce printing time and costs 
but only the summary prepared by the Dailot Board. and the circulator would have 
to have available for the inspection of the signers a copy of the full proposal. 
1 think that that would simplify the process somewhat because instead of the peti
tioners preparing a summary and submitting it to the Attorney General for approval 
you uould have the petitioners submitting a proposal to the Ballot Board and the 
Ballot Board l1riting the summary, and in having a definite deadline in which to 
accomplish that. 

~~. Carter - I might add that the committee heard testimony on the problem that 
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you're referring to, the referendum, and I think it was the intent of the committee 
to ease the problem considerably both by ~1hat's in the Constitution and of course 
the lecislature itself has tal,en action to avoid some of the problems. So I think 
if these chances ",ere to be adopted and the statutory changes that have taken place 
you would then have a reasonable opportunity for a referendum. It's not easy though, 
even under the new set-up. It's a lot easier though than it was. 

Senator Corts - How many referenda have there been over a period of years? 

l'~. Nichols - The last one was 1939. 

Senator Corts - It's practically impossible to have a referendum on an act of the 
legislnture. 

Hr. Nichols - Hr. Chairman, I thinl, that one of the significant things in the pro
posed amendment is that the signature requirement on referring a law would be 100,000 
and the present requirement is 6% of those who voted for Governor at the last elec
tion which I believe at the last election for Governor, the 6% works out to 191,000. 
So on a referendum, the signature requirement would be cut almost in half. We sup
port that move because history has sho'm that it's easier for petitioners to raise 
10% signatures for a constitutional amendment than it is 6% for a referendum, the 
reason beine that they have a deadline on the referendum and no time limit on propos
ing a change in the Constitution. 

Hr. Russo - On page 10 you say "la", proposed tl A la", is not proposed, it should be 
a proposed law. 

Hrs. SO,"1le - He used the term "law proposed by initiative petition. II It isn't a law 
until it's enacted. 

lir. Shoclcnessy - I'd lil,e to indicate my agreement to dropping "conclusively." 

Hr. Carter - Thank you very much, Hr. Nichols. He no,'1 have Brs. Hilliker, of the 
League of Women Voters. 

l~s. Hilliker - It is the policy of the League of Women Voters to speak only to those 
subjects l1hich the membership has studied and on which consensus has been reached. 
Therefore, this statement ''1i11 deal only uith the small but important part of pro
posed Article XIV, Section 1, which sets a fixed number of electors' signatures 
necessary to place a constitutional amenOnlent on the ballot. 

The League feels that keeping the percentage provision in the new Section 1 
of Article XIV woult be more in line with our goal of flexibility in this type of 
constitutional provision. 

If the Commission decides to retain the percentage rather than the rigid 250,000 
we believe the suggestion of the Elections and Suffrage Committee that it should not 
be based on a single election has merit, though we have not studied that particular 
point. 

We cannot help but b~ impressed and heartened by the Unmense amount of time 
spent an~ intelligent work done by the stuff and committees. We urge strongly both 
public cn~ legislative~embers to do all in your power to see that the amendments 
goins to the General Assembly and then to the ballot are accepted as proposed by the 
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Commission. It is my personal feeling that if the General Assembly and the elec
torate lc;new ho'" thoroughly all points are covered, they uould have little or no 
reservation in votine for any proposal that the Commission might submit. In par
ticular, the Elections and Suffrage COfilffiittee should be commended for its excellent 
and thouchtful report. We hope that the events of the past f~q weeks will not de
prive the committee of its excellent Chain~oman, l~s. Sowle. 

111'. Carte!' - '.chank you, HI's. Hill ikeI'. 

~~. 11Bns~ield - I've been sitting here pondering the former discussion about the 
word "conclusivelyll and it appears to me that the committee ought to take another 
look at that. You don't do anything by the 7lunless" clause--all you do is disprove 
the presumption. There is still a presmaption even thOUGh you later disprove the 
validity so that there is something wrong with the structure grammatically. 

Hr. Carter - He will be doing over that paragraph and that comment "Je should incor
porate in our thinking. That's the one paragraph that we \lere planning to redo. 
This is a very complex question and 1 as a member of this committee have been pleased 
by the uorl~ that has been done. I can assure you that a great deal of thought has 
gone into this but on the other hand, I know f:rom being a member of the committee 
that we do "ant to have the full participation and input of the Commission. 

Hr. UansHeld • Hot being a constitutional lawyer, I'm under the impression that 
any bill which was passed and was subject to referendum and referred to the people 
and the people vote it down or contrariwise proposed law put on the ballot by in
itiative and passed in either event it's fi~ understanding that the legislature at 
the foll~,ine session can undo what the people did? 

~~s. Sowle .. That is correct. 

Mr. Carson" It's my understanding and I haven't studied the report very carefully 
that you can initiate a law to repeal a laue This language doesn't disturb that 
principle, does it? 

l~s. SO\<lle - No. 

1~. Carter .. :he terms of this subject matter are a little confusing and you have 
to get used to them before you feel comfortable with this subject matter. I think 
you will find it a very interesting matter to discuss after you have had a chance 
to thinI~ about the matter that is contained in the report. 

l~s. Sowle - One other thing that we have done to make the referendum possible 
where it hasn't been possible recently is to remove the requirement that half of 
the countieD be represented in the petitions. Tllat was a compromise prOVision 
initially in the Constitution. It was our opinion from the testimony that we had 
and from the research of the staff that it \1aS unconstitutional as violating the 
one-man, one-vote principle. H~iever, one result ·of removing that requirement is 
to maI~e it a lot easier to get the names on petitions. You don't have to canvass 
all those counties to get the required nULmer of names. We also feel that the 
recent legislation has hf;J.ped the situation. He feel that the referendum n~i "1111 
be possible, under the proposals if they are adopted. It will be considerably 
easier to 8et the names. 

~~. Carter - As Katie identified it, the question is how difficult should it be? 
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Essentially by-passinc the legislative process. That's a difficult judgment question. 
And that' C l'lhere lole need sorae help from other people on the Commission. 

Mrs. Sowle - I'd like to make one quick cor,1Il1ent about the ease or difficulty and 
why we haven't come to the Commission l~ith a very firm recomraendation that it be 
this number or this percentage. As we studied this, a very convincil~ piece of 
information to me was that the state with perhaps the l~lest requirement, l1assa
chusetts, I think has a 3% requirement, has relatively few initiated measures n~ 

referenda before the public. The one thing that we wanted to avoid was California 
where they have so many things on the ballot that it can be very confusing to the 
voter and probably not the best form of legislating anything. California has a very 
high requirement, so the nurabers or percentages are not the only things that affect 
these. They are not the only thinss that are important. It's a different political 
cUmate, or something, that mal~es the lolho Ie th ing l'lorl~ dH f erent ly • 

iJ~. Carter - This will be a very interesting subject for uiscussion at the next Com
mission Qceting. I think you will find it a most intriguing matter. Because we 
did not have a Commission meeting in Hay,I.uill ask llrs. Sowle to re-submit the 
recommendations of the committee on the elections and suffrage provisions. 

r~s. S~lle - At the public hearing in I~y, there was considerable discussion about 
section 6 l1hich prohibits idiots and insane persons from voting. He have, however, 
reconsidered it and we are re-submittins it with new laneua~e, and I wonder if 
everyone has the new language. It's section 4 in the proposal. It would read as 
foll~ols: '~he General Assembly shall have power to deny the privileges of an elec
tor to any person convicted of a felony only during the period of incarceration and 
to deny such privileges to any person adjudicated mentally incompetent for the pur
pose of votinr; only during the period of such incompetency.;' There were two main 
criticisms of our proposal last month. One was that after incarceration a person 
convictecl of a felony should have his ri~ht to vote automatically restored and that 
should be 1n the Constitution. TIlat is already prOVided uy statute and that's why 
the comrJittee didn't originally propose that to the Comraiss10n. In response to the 
discussion t7e did not feel there was anything wrong with putting it in the Constitu
tion and GO it's there. NO':" we have taken uhat was section 6 and put it in section 
4 concerninr; mental incompetency. I' d lil~e to malee a couple of comments on that 
and then as!~ Professor lCindred to address the Commission on the subject. The present 
provision is self-executing. It says that no idiot or insane person shall be quali
fied to vote. Now that does not require, in the first instance, any sort of a hear
ing; somebody, for example who is committed to an institution is not automatically 
barred from voting. It's a self-executinr; constitutional provision. If a person 
goes into the polling place and is challen~~d then it becomes a matter for the court. 
At present there is no adjudication that means the person can't vote. The committee 
felt there l~ere a couple of things seriously wrong with the current provision. First 
of all, the terms "idiot ll and "insane;: l'1ere not well defined terms. The provision 
has been in the Constitution for a very 10n3 time. Those terms have come to mean 
very different things durine those years. The term "insane" means all kinds of 
things in lau. Are you insane for purposes of standing trial? Are you insane for 
purposes or beine executed? Are you insane at the time of committing an offenses 
All of tho:::c three things are different, so just to put the word "insane" in the 
Constitution ue didn't think meant very CJlUch. Also J there is no prOVision 1n the 
Constitution now that requires any kind of competent testimony as to whether a 
person in an idiot or an insane person. L's simply a matter for tlle court. We 
felt therefore that this prOVision should be changed in wording and it should not 
be self-e.:ecuting. Through the years attitudes toward such thinzs have changed 
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and ,~e felt it should be within the competency of the General Assembly to determine 
these. So it \IllS our vieu that the General Assembly should be empowered to deal 
with it. ':he proposal as we are resubmittinc gives this p~ler to the General As
sembly but inotead of using such terms as idiot or insane "t-1e chose to use "mentally 
incompetent for the purpose of voting." 

l1r. l~nsrield - I'm not sure that I understand uhat you mean by self-executing. 

Bra. Sowle - The present provision requires no action by the General Assembly at all. 

l~. Mansfield - It certainly requires some action by son~body, to determine uho is 
or is not an idiot, or who is or is not insane. 

r1rs. Sowle - If a person's ability to vote under that section is challenged at the 
polling place, presumably the court uill decide ,nlether that person is an idiot or 
insane person. 

1-11". Russo - I don't knOt"l whether t'1e should Get into that at all. It presents another 
le8al inte~p~etation, this mentally incompetent for purposes of voting. You can be 
mentally incompetent for a million things but may be competent for voting. 1 would 
like to stay away from that entirely because if a guy can 8et to the polling place 
and pull the levers, he is as competent as anybody else. 

lIrs. Sowle - There are a good many people that feel that ,.,ay. 1 think the disposi
tion of the committee would be that if there is any errine to be done it is to err 
on the side of permitting people to vote. ilut the dangers lie in the other direction. 
There was a study presented to us comparine a ballot given to inmates of a mental 
institution and comparing the ",ay they voted with the nay the staff voted. There 
were no s~Lnificant differences found. 

Mr. Russo - Let's say that someone was in an institution and comes out to vote. A 
neighbor sees him and says ;lhe's mentally incompetent. 1I Prior to coming out he has 
had a hearing, but his neighbor doesn't kn~~ it. He thought he was in the institu
tion. He's denied his right to vote. Shall the judge call the police and have him 
evicted? ~nlat's going to happen in these circumstances. If he's in the institution, 
he can't eet out anyway. If he's let out of the institution he must be capable of 
something. 

tirs. Sowle - Under that situation, if our proposal is enacted and the General Assem
bly hasn't acted, that person would be entitled to vote. There would be no way to 
keep him from it. 

l1r. Carte~ - I think it would be very helpful if we were to hear Professor Kindred. 
tIe is very !alouledgeable in this area. Professor Kindred is a professor in the OSU 
College of Law. 

Professor Kindred - I should join myself to several members of the Commission who 
disclaimed ey.pertise as constitutional lm~yc~s. I too am not a constitutional lawyer. 
I am a-professor of law at Ohio State University. My area of specialization is the 
area of family law and I have spent a considerable amount of time in the last several 
years dealin~ with the le8nl rights of the mentally ill and mentally retarded. 1 
think that's the reason 1 was asked to come to talk to you. Let me begin by aligning 
myself with rrepresentative Russo's position that as a practical matter it is 
probably true that if a person can make it to the polling place and make it through 
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the procedures, he is probably as competent to vote as many other people who vote. 
In terms of m8king rational distinctions he should not be disallowed from voting 
than many of the rest of us \-1ho are incompetent in various ~1aYS. HOtleVer, it is my 
understandinc that may be too simple an approach to take, simply because it may look 
rather strange to ask the voters to vote for a constitutional amendment which would 
authorize insane persons to vote. It seems to me that what the committee is trying 
to do is really an excellent solution. In the first place it starts off with the 
proposition that the present constitutional provision is unacceptable. It see~ to 
me very clear at the present time that the provision is unacceptable. It's unaccep
table because it is ambiguous, it's unacceptable because if it has any substance to 
it it's too broad and it's unacceptable because the terms that it uses are basically 
insulting, stigmatizing terms. We're talking about people t~ho are mentally ill or 
mentally retarded. We're talking about people who have a problem that many people 
have but they happen to have it to a greater degree. It seems to me to state in our 
state Constitution that there are persons called idiots or insane persons and then 
to deny an e,:traordinarily important constitutional right is unacceptable and there
fore we are talking about what kind of an alternative do we want at this point. Let 
me just elaborate very briefly on why it is unacceptable. It seems to me that it's 
unacceptable because of a constitutional notion and the other is basically a scientific 
or social notion. The constitutional notion is that the right to vote is a civil 
right. The Supreme Court has said that it is a civil right, and I think it has said 
that because the Supreme Court tries to keep up with the times. They didn't initiate 
the notion. It is fundamental in the citizenship of society that people be able to 
vote. As you all kn~1 it is not very long ago that one had to be a property-m~nin8, 

white male, in order to be able to vote. Those notions are so foreign to what we have 
come to believe in our democratic system that we almost laugh, yet it was:not very long 
ago that thooe restrictions applied in fact. But now we have expanded the franchise 
to a basically universal franchise. To borro~] the language of the 60's we have come 
to a participatory democracy in the sense that everyone has the rieht to vote, uith 
a very few e,ccluded exceptions. It seems to me that those exclusions are baSically 
historical relics, rather than a continual rntional policy of trying to determine 
who's competent and who's not competent. The Supreme Court has begun to get into 
this area--it has decided a number of cases in the last seven years dealing with the 
ri~lt to vote. I will not try to give you precisely the status that the Supreme 
Court has given on the right to vote, except that it is clear the Supreme Court re
gards the right to vote as an extremely important right, as an e~ctremely important 
part of citizenship. There is language in cases which talks about states having to 
have a compelling interest in order to take ;n'lay the right to vote. But even if one 
does not go that far it is very clear that constitutionally the right to vote has 
become very basic and in order for states to restrict the right to vote they have 
to go about it in a very careful, scientific and orderly fashion and do it for rea
sons that are rational and compelling from a public policy point of view. 

That gets us to the social scientific aspect. }~s. Sowle referred to that in 
terms of changing attitudes. I think it is more than a matter of changing attitudes., 
It is also a matter of changing knowledge. It used to be that we really thought that 
there were several different kinds of people and we categorized people and that's 
where the terms "insane" and "idiot" came from. People are individually very differ
ent. But science has increasingly made it very clear that people who are mentally 
ill have problems that maj~ some aspects of their behavior extraordinary. That is, 
not all people who are men~ally ill are mentally ill in the same way. On mental re
tardation there has been a rapid expansiou o[ knowledge in the past 20 years indicat
ing that by mental retardation we mean a conclomeration of difficulties, often rang
ing from physical difficulties, speech difficulties, hearing difficulties, which 

363 



12.� 

mnnifcflt thcw;clvcc in environmcl"l.tnl differences in genetics, difference in brain 
Dj.:~Ct to tIle cultural impact of various styleD of life, nutritional levels, etc. 
l'er/ionn "1ho' (lj:C cl1teCOl:'izcd as being mentally rc tnrded in one degree or another are 
extremely ,ar[ercnt one from another. Some of them may be very able to exercise 
certain kinc1r; of judgments and not other !dnds of: judgments. Science has discovered 
that people are different and that there aren't these categories of people and l~e 
con't say these people over here are incompetent or incapable. They are capable in 
varying deerecs in di.fferent kinds of things. Any attempt to catcgorize all mentally 
ill and mentally retarded persons or all insane or idiotic persona as being incom
petent for one purpose or another is more broad than is rational and is more broad 
than is accep~able. It seems to me thnt the conmittee recorl'.mendation recognizes 
that one coulc. rationally make distinction in term:;; of voter competence in terms of 
intellectual competence and function. If \7e can scientifically determine the level 
of competence to make these Idn(l.s of decisions it would be rational for us to do that. 
It Gccms to 1,10 that, secondly, it recognizes that drawing the line is very, very 
difficult and perhaps impossible, but certainly is not somethin8 one can do by con
stitutional Inn3uage. If done properly, it hno to be done by a statute l'1hich seta 
(orth crited.ll for specifics and procedures, :Cor determining; \7hether an individual 
fita within ~llose cutcgorles or not. It recoGnizes, that if the leeislature is able 
to sct forth those stvudards and procedures, then a decision has to be made as to the 
specific in<livldual decision aa to whether this person has the competence to vote. 
It i~ not a broad decision as to whether, for instance, this person needs hospital
ization or this person can't manage his property or this person can't have children 
or any of a nUl~bcr of other decisions. 1 would be very surprised if the legislature 
is able to COi,lC up tdth an acceptable set of ~tandards in denying the right to vote 
to nn acceptable group of people. But it's very clear that the Constitution can't 
do that and if it can be done or if we have some magnificent cybernetic machine, then 
let the legislature try. 

rfr. Mansfield - It may not be possible for the legislature to do it either, but let's 
assume for tlle moment that the legislature can give it a try and in effect enacted 
some statute "'hieh says that any person adjuciicated to be mentally incompetent for 
the purpose of voting shall not be enfranchised during the period of such incompe
tency. llow would you ever enforce that? 

Mr. Shockneocy - You couldn't. 

Professor Kindred - First of all I tht,nIt the legislation l'lould have to say more than 
that. I would regard it as a real challenge to try to draft that statute. 1 would 
be very surprised if it is indeed possible to rationally distinguish be~~een those 
people who are competent and those who aren't. 

l1r. 11ansfield - If you are having somebody conuaitted the last thing you're thinking 
about is voting. 

Professor Kindred - And you may end up ''lith this person trying to vote by absentee 
ballot from the institution. One of the thines this language does is to recognize 
the fact thnt if a person has to be hospitalized or if a perso:\ is juoged to be in
capll')le of Hnnnging property is not the same dl.::':ision as that he doesn't have suffic
ient c.:ompetc~·.ce to vote. :~t' s a different kind of decision. It may be a decision 
th..'t \le would be l7il1in~ "0 leave to the individual, even thoush he does have to be 
hOll{litalizccl because he I s been thrca·i;en~llg suic:Lde or threatening homicidal behavior, 
S(lrj is mentally ill. So that decision "ould have to be made. ~n1ell it comes to the 
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question of cnf:orcer.lcnt, we' re getting better and better at communicating our deci
sions. You conn do things from one body of government to another, particularly as 
lJC computerize thincs. I thin!~ if the l.er;islcture or the Secretary of State's office 
redly felt th£1C it liDS worth\~hi1e to try to narrow the electorate by this process 
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and have these determinations made they could co it and they could compile a list 
which they could communicate to boards of elections. 

Mr. Hansfield - I think my question comes dmm to a suggestion that perhaps in this 
area of mental competence we ought to be silent and not say anything, and not an
ticipate what the legislature can or cannot do. We could, if tJe so desire recommend 
that this section 6 be repealed. In the light of what you have said, I wonder if 
that wouldn't be more desirable. 

Hr. Speck - It strikes me that one of the reasons for limiting the mentally ill from 
voting is leso from the fear of whether or not they are competent th~nselves but 
whether they are subject to manipulation by somebody else. This is something that 
needs to be addressed, the other aspect of it, whether or not there is a need for 
any constitutional limits on people voting, not so much because they are irrational, 

but whether they are under the control of somebody else. This could be broadened 
perhaps to places like rest homes and this kind of thing as well. A properly or
ganized rest home can be the difference betueen victory and defeat, in a close 
election. 

Professor Kindred - You've anm~ered the question yourself. Surely to deny the right 
to vote to all people in hospitals and rest homes because they might be manipulated, 
is protect ins them with a mighty heavy hand. Perhaps the statutes already cover 
this and if not, perhaps they should; the problem you raise is a very important one. 
And it's one that exists already aside from any question of the mentally disabled 
but it is a question of setting election lal' standards, perhaps with criminal law 
penalties against people manipulating other people who are particularly susceptible 
to manipulation. Since the t7hole political process is one of manipulation, I don't 
know where you would drm~ that line either. 

Hr. Aalyson - tIllen the committee began to consider this section 6, our feeling almost 
unanimously lJ8S let's repeal this section. But we were concerned with submitting 
to the electorate a constitutional amendment l1hich would in effect say we're going 
to permit insane persons and idiots to vote. rle didn't thimc we could sell that, 
t·7e wanted to modify it in some acceptable terms and this is 17hat we chose to do. 
That's why we have come with a new provision rather than simply repealing the old 
one. 

~~. Shocknescy - I don't have anythine very scientific to offer. vfuen I think of the 
absence of the cybernetic machine in every polling place, we have very little prac
tical application that we can offer and I ~uestion, recognizing the validity of the 
concern the cO~lmittee had, I'm not certain that dropping it out entirely is suscep
tible to the inference that we intend those bad language words of the last century 
to vote. I think it's a precinct problem. I don't kno~' what you can do if you 
are an election judge, but deal with people as they come in. I have great concern 

about haVing any high level standards to apply in the voting place. I rather agree 
with what Tony Russo says that if a person can get themselves there and can do the 
physical thincs that are required, they are hardly much worse than others. I'm not 
certain that ',e need anything at all but if we need anything we need something of very, 
very limited application, so that the application is at the Im7est level of admin
istration of voting. 

Mr. Celeste - I gathered the concern of the committee was as much with ,~hat the 
Ballot Board mi~ht say we were trying to do and people respond to it as with ac· 
tually suggesting to the legislature that we should establish a test for who should 
vote. I think registration does an adequate job. 
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ilr. Speck .. Hould this limit it to people \'lho \lere institutionalized on. some basis 
other than their own free will? l~ould a person who institutionalized himself, vol
untarily, as opposed to one who was adjudicated mentally incompetent, be able to 
vote? 1 just \'lanted the implications of "adjudicated" spelled out a little more 
clearly. 

Professor Kindred - It means a previous judicial process. There must be a judicial 
process that declares a person mentally incompetent for purposes of voting. And 
until there 1s such a process the person 1s able to vote. 

Mr. Skipton .. I have the same difficulty Sam does. This says adjudicated mentally 
incompetent for the purpose of voting, which to me says that that adjudication means 
nothing. You're trying to sugar coat the repeal of the section. 

l1rs. Sowle - Let me sU8gest a couple of things that we did discuss in this. I'm 
not sure that ue' re doing quite that. I thinle we're sugar coating the repeal only 
in one instance and that would be if the General Assembly doesn't act but there are 
all kinds of things that I think the General Assembly could do. I must say that in 
the first instance I favored repeal too. But I think as a practical matter repeal 
would be a very risky thing to propose and we would end up with something worse than 
this and that is continuation of section 6. 

Hr. Shocknessy - Uouldn't this be offered as a new section. You don't have to do 
it as an outri~lt repealer, just don't include those wor~s in the language. 

Mr. Aalyson - We would have to repeal section G to get rid of it. It s~ly says 
no idiot or insane person shall be entitled to vote. It sits there all by itself. 

lirs. Sowle .. There are a number of things the General Assembly could do. They would 
be restricted if ne left these words "mentally incompetent for the purpose of voting." 
A person would have to be adjudicated such to be prevented from voting. Just being 
institutionalized for another reason isn't enough. Now at present the people who 
are in institutions who are permitted to vote by the head of that institution. The 
General Assembly might create a commission of particularly well qualified people, 
staff of the institution, maybe somebody from the public in that community could 
sit in determination of what people in that institution should be able to go out 
and vote. It miBht have implications, it occurs to me, for absentee ballots. I 
think we're going into a different era. For e~tample, I think we will see people in 
city jails have the ri8ht to an absentee ballot. vlliat application does that have 
to people in mental institutions? I thimt that really this language might be very 
helpful to people across the state. Now they are treated very differently, depending 
on where they are, and depending on how interested the people in the community are. 
I know members of the League of Homen Voters very often go and help people in mental 
institutions or at least I know of instances uhere they have. It might be better 
than the arbitrary way it's done now. 

lir. Russo .. I don't think we should have any reference to competency to vote in the 
Constitution. I don't think that should be in the Constitution at all. ~lliatever 
we're going to do ne shouldn't deal with incompetency by a board or commission. 
Now we're havin3 a commission determine capabilities. We're making full swing 
around to a fascist kind of concept. We're going to allow the Ballot Board 300 
words to explain why we're dropping this section 6 and if we can't say this in 300 
words, we don't belong on the Commission. 
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l~. Carter - I think we ought to go through these sections today and get the voting 
•� started. I don't l~ow as we need a great deal of discussion. Let's see if we can't 

cet that process going. 

lIre Skipton - ~Je use the phrase "any person il in this new section 4. Hhy would lrle use 
any person rather than "persons?" 

•� lirs. Eriksson - I don't think we gave this much thought. It's a drafting prob!e;n. 

}~. Speck - I wondered what other states are doin3 in this regard? 

Professor Kindred - There are a couple of chances that have taken place. Aside from 
the question of competence to vote and constitutional provisions there is a very Bub

4t stantial move to revamp guardianship procedures so that guardianships terminations 
'7i11 be more particular. That is a very stronc movement and relates directly to this. 

Hrs. Eriksson - ~tates that have been revising their constitutions recently have been 
eliminating ten,lG like llidiot i' and i1insane:1. In some constitutions uhich have not 
been revised there is still a provision similar to that of Ohio. About half the con

..� stitutions have no prOVision whatever for mental competency to vote. 

Hr. Carter - Thank you, Professor Kindred, for your assistance. Now let us go back 
to Section 1. 

• Brs. Sowle - Section I is to conform with the new federal la,~s on voting age and 
residency. 

Urs. SO''1le moved the adoption of section 1 as recommended. 
Mr. Aalyson seconded the motion. 

•� 
A roll call uas taken on the motion. Those voting YES ''lere Senators Applegate,� 

and Corts; Representatives Celeste, Fry, Russo and Speck; }~ssrs. Aalyson, Carson,� 
Carter, Cunningham, Guggenheim, Heminger, lIansfie1d, Skipton and lirs. Sowle. ~lone
 

voted no. 
The Chairman announced that the roll call would be held open until the next 

meeting to permit absentees to vote. 

• Urs. Sowle - He recommend no change in section 2. She then read section 2a, which 
would be renumbered section 3. 

Mrs. Sowle moved the adoption of the committee recommendation. 
11r. Fry seconded the motion. 

lIr. Russo - Hhy have that in there at all, for purposes of tandem election. That they 

• should be voted upon separately because then it becomes much more difficult to amend 
the Constitution. What if we were silent in the Constitution on however the Governor 
and Lieutenant Governor run? 

Hr. Carter - It says that they are not required to be voted on separately, so if there 
tlere other provisions in the Constitution that permitted tandem election it wouldn't 

• be in conflict ~1ith this provision. But this does not permit the Governor and Lieu
tenant Governor to be elected in tandem. 

Hr. Bansfield - Doesn't Hr. r,usso still raise a pretty good point. That if you don't 
have some method of the Governor and Lieutenant Governor running in tandem then under 
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this proposal, how do you vote for them? 

l~s. Sowle - Separately. This doesn't mandate anything. It simply permits the 
provision to enact a tandem requirement. Unless there is another change, you would 
Dtill vote for Governor and Lieutenant Governor separately. 

you 
llr. Carter - John, do you wish to comment on this? If! put this in context with other 
nections of the Constitution you still would have to vote for Governor and Lieutenant 
Governor separately. It would require a channe in that section which the Commission 
has preViously recommended that has not been enacted by the legislature, to give 
tandem election. 7his will not do it. 

lIr. Bansfield - liy point is if there is not a tandem election and this recommendation 
does go throu8h I don't think you could vote for the Governor or Lieutenant Governor. 
It says you may only vote one way and then the parenthetical says in these certain 
cases. 

~~. Aalyson - It says you must vote one way for all candidates except those that 
are listed and it leaves that open. 

Hr. l1ansfield - The federal laws provide for voting of electors. They haven't changed 
that so you don't vote. You don't vote for individual candidates. You vote for 
electors, so that part of the parenthetical presents no problem, unless the federal 
~overnment would change that. As soon as you put in Governor and Lieutenant Governor 
and take them out of the categories where you vote separately then I say there is 
no way you can vote for them. 

l/~. Fry· I don't think there's any question about the intent of the Commission. 
~he problem is to zet language we can agree on. 

l~. Carter - Let us GO back on the language on this and take that comment into ac
count. Is there anyone on the Commission who is not 1n favor of the substance, not 
Horde? 

l1r. Speck - Do we get into any problems with respect to local governments, particu
larly where you go to home rule options? 

Hr. Fry - You are inferring that in local governuent you vote for a slate? 

i~r. Speck - RiCht. 

1~. Carter· You should not have slates except for very specific exceptions. 

lIr. Speck - Hhat I'm getting at is that it is not anticipated in terms of home rule 
options one of the options would be to permit local governments to come up with a 
sl'8te. 

ttt. Carter - We'll hold that one in abeyance and the committee Hill come back after 
considering that point. 

l~. l1ansfield - I think it could be easily handled by a couple of words in front of 
that middle exception. 

£'~s. Sowle - The committee recommends repeal of section 3. The memorandum submitted 
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to the committee on section 3 indicated after very careful research and very diffi
cult research because it was hard to find very much on it. It is our conclusion 
that the only effect this has is that an elector nould be privileged from arrest in 
only one very tiny instance and I'm not sure it happens any more and that is for 
civil contempt. It's a prOVision that goes way back into English history and pro 
tecta virtually nobody. It's an anachronism today and so the committee determined 
it should be probably repealed. 

~~s. Sowle moved the adoption of the committee recommendation for the repeal� 
of section 3.� 

Hr. Aalyson seconded the motion.� 

!~. Mansfield - I would guess that this provision was put in to prevent wholesale 
arrest for the deliberate purpose of preventing persons from voting. For example, 
let's suppose I'm 30ing to the polls to vote and I am cited for speeding, and they 
take me to jail and put me in for the rest of the day. 

lirs. Sowle - This uouldn't protect you. 

Bra. Eriksson - '::he term t1breach of the peacell has been expanded by the court to 
include any kind of criminal activity. The case that 1s cited here, Akron VB. tango, 
did involve a traffic arrest, and the court held that you were not immune for any 
kind of crime, even a traffic one. 

l'~, Fry - If a fel1m~ is arrested on his way to the polling place he shouldn't be 
deprived of the right to vote. I think we should protect that rizht. Somewhere in 
the Constitution it provides that legislators shall not be arrested on their way to 
the session or returning from the session. That came about because if they were 
concerned about hm! a leeislator was going to vote, it provided an opportunity to 
keep him from the session. 

Hr. Speck - This l-1ill have to go on the ballot as a separate question, right? 

1~. Carter - I'm not sure whether that's true or not. That gets into the gateway 
question. 

I~. Speck - If it does, is it significant enough to mess with? We have so many sig
nificant issues and even with this wonderiul Board that we're establishing I really 
think that people are goinG to have trouble getting people het up over these things. 
1-1y experience has been that when the electorate does not understand, they vote No. 

f~. Carter - I don't think the committee would feel very strongly if we were to leave 
it in. It was pointed out that it has no practical significance. It's kind of a 
clean-up thing rather than a substantive change. 

I~. 11ansfield - I could vote for it if you take out felony and breach of the peace and 
just leave the one exception, treason. 

~~. Celeste - I can foresee a circumstance where people were demonstrating outside 
the polling place and be subject to arrest to keep them from voting. The alternative 
if we strike all of this languase is that there may be times when people really 
disrupt the election process and I don't thime they should be free from any run-in 
with the law JUGt because they happen to be registered voters. I don't feel we 
should give free rein to anyone who wants to breach the peace. 
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Hr. Carter - Houldn' t there be other lal'lS that 't'lould cover that? 

1~. Celeste - If the Constitution provioes they are not subject to arrest how do you 
do it?� 

Senator Corts - I have a comment. The term "arrest" is a legal term and it doesn't� 
mean that one isn't anm~erable for the crimes he comrnits when he's going to election.� 
It means only that he's not to be detained. He may be charged with Dnd an~~er for� 
those crimes at a later time. It just means that you can't prevent him from going� 
to the polls in order to vote. I would therefore favor the retention of the amendment� 
am: even the striking of the breach of the peace language.� 

Applegate - I thinl: lecislators are not privileged from arrest to and from sessions.� 
I think it's only a matter of detainment. He could be issued citations and such like.� 

i~. Carter - The thrust is that at least you can go and vote. So it sounds to me that� 
maybe we ought to toes this one back to the committee then for a little further con�
sideration.� 

l~D. Sowle - I would say, as chairman of the committee, that input from anybody is 
most 'tJelcome. 

Hr. Carter - Then ue' U not brine that up for a vote. We 'u refer it back to the 
committee. 

l~s. S~lle - lIDW (or section 4. We're back to the mentally incompetent for the priV
ilege of voting. 

lIrs. Sowle moved the adoption of section 4 and repeal of section 6 as recommended 
by tae committee. 

Mr. Carson seconded the motion. 
Brs. Sowle - I uould like to comment on l~. Russo's remarks. First of all I didn't 
mean to propose a conwission form of adjudication. nut the question had been raised 
as to "hat the General Assembly might do and that t c one thing I thought the General 
ASBelnbly might possibly do. tIith regard to such a connnission or even a judge over
stepping his bounds and becoming Fascist-like in its use of this provision we did dis
cuss possible abuses. It seemed that because abuses have occurred in the past, to 
keep people from votinC for very arbitrary reasons, it was our understanding that the 
protection of the U. S. Constitution, the 14th amendment and the due process and 
equal protection clauses uere the protection against that sort of abuse. So "mentally 
incompetent for the purpose of voting" 't'1ould not permit that kind of abuse. One more 
conunent on the "privileges of an elector". It should be understood that this applies 
not only to keep people from voting but to keep people from holding office. It says 
that only one qualified as an elector may hold office, so it has those b'10 ramifica
tions. 

l~. l~nsfield - ~fuat really is the intent of the committee in the second part? 

lirs. SOl'lle - It \olas not our intention to "'rap it up so nothing would happen. If in 
the wisdom of the General Assembly no definition should be made defining who should 
not vote because of mental incompetence then in effect there will have been a repeal 
until such time as the General Assembly decides to enact something. However if the 
General Assembly acts 't~e thought that this was a Bood basic provision because it per
mitted the law to reflect change. t7e are now operating under a provision written 
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over 100 years aeo when attitudes toward insanity were very different than they are 
today. This provision would permit the lau to stay up to date, hy not writing any
thinG very specific in. Really what it does it throl~s it to the General Assembly to 
act or not to act. 

Dr. Cunningham moved to amend by striking the llords "and to deny such privileges 
to any person adjudicated mentally incompetent for the purpose of voting only during 
the period of such incompetency." 

Hr. Russo seconded the motion. 

Hr. Carter - He'll have a shOl'1 of hands on the amendment. Three persons voted YES 
and the rest voted 110, so the motion was defeated. 

Hr. Skipton· He're 30ing to have some difficulties uhatever uay l1e go, I am sure. 
In view of the action just taken on section 3, I am beginn~ng to wonder if really 
our approach shouldn't be some kind of bill of ri&lts for electors rather than these 
negative expressions in the Constitution. Let's say uhat an elector's rights and 
privileges are rather than be concerned about giving the General Assembly powers to 
restrict them. Is it possible that the committee did consider doing this? 

Hr. Carter· Hhat you're saying is be positive and state in one section anything that 
rel~tes to the rights of an elector. 

Hr. Skipton· As far as selling it you're on much better grounds. 

l1r. Carter • I think we ought to try. 

l~. lmnsfield . In order to avoid the possibility, and I think it is a real one, that 
he alluded to, having section 6 remain in, what's wrong with splitting ~his into two 
parts and have the first part a substitution for old section 4 and the second part 
a substitution for section 6. 

l1r. Carter • Let's l-1ithhold this. He certainly want to get rid of the idiot and 
insane business, so it's a question of h~'1 we do it. And let's take a crack at an 
elector's bill of rights. I like that phrase. 

Mrs. Sowle - I wonder if it wouldn't help the committee if we had a little response 
to the first part of this section. Because we are submitting a change in the first 
part of it having to do with people convicted of a felony and we did incorporate in 
our recommendation this time the statement "only during the period of incarcerationll 

which is now provided by statute but is not now in the Constitution. 

l~. Carter - It seems to me that unless someone indicates differently I think everyone 
asrees with the concept that we should not deny the vote to those no longer incarcer
ated. 

lIre Hansfield - I have a nitpicker that it is possible to be convicted of a felony 
'uithout being incarcerated, so that it might be better to change "the,r to "all or say 
':the incarceration, if any." 

lir. Russo - The felon may not be incarcerated, he may be on some sort of rehabilita
tion program, uhy should lIe discriminate between one that is incarcerated and the one 
on rehabilitation? 
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lIrs. Sowle - This is l'lhat the statutes do now and lIe felt that people on probation 
or parole are no,~ able to vote and the committee wanted to recommend this. Right 
now they are unable to vote only if they are incarcerated after conviction of a felony. 

tIro Russo - You have a real constitutional issue there when you have 010 people that 
are convicted of the same crime--one is serving hio time in an institution and the 
other by remedial care, l-lhatever you 't'lant to call it, the guy that is out on the 
street votes and the GUY that is incarcerated can't vote. I think you're denying 
them equal treatment under the law. 

Dr. Cunningham - lie who is incarcerated may be more subject to duress than he who is 
at large. 

i·Irs. Sowle - 1 l'10uld tend to agree l'1ith you. He sir;lply were not trying to change 
that in this; however, section 4 as proposed ,~ould certainly permit the General As
sembly to change that. In other words, this does not mandate that a person incar
cerated cannot vote. It only permits the General Lssembly to deprive him of his 
right to vote if he is incarcerated. 

}~s. Sowle moved that the repeal of section 5 as recommended by the committee 
be adopted. 

}~. Fry seconded the motion. . 
A roll call uss taken on section 5 as presented by the committee. 
7h08e votine y~S were Senators Applegate and Corts; Representatives Celeste, 

Pry, Russo and Spec!~; i'lessrs. Aalyson, Carson, C"rter, Cunningham, Heminger, Hans
field, Skipton and lIrs. SOl-lIe. None voted l~O. 

The Chairman announced that the roll call would be held open until the next 
meeting to permit absentees to vote. 

~~. Speck - By repeal of this, does it make military personnel eligible for the 
burdens of citizenohip that they \-'ere not eligible for, such as ta~:es? 

Iks. Eriksson - I can't answer that. The section has always been in the context of 
votina because it appears in Article V in the Const~tution and residence has always 
been construed to refer to residence as it is set forth in section 1 of Article V. 
And as far as I Imow, it has never been raised in conjunction with any other issue 
such as taxes. So I do not know whether it has any effect or not. 

l~. Carter - I think that the remaining items are quite routine and since the com
mittee is Goine to come back anyway, we will postpone the voting on the other items 
until the next meetinG. 

~he next meetinc of the Commission was set for July 23 at 1:30 p.m. 

The Commission adjourned. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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Ohio Constitutional Revision Commission 

July 23, 1974 

The Ohio Constitutional Revision Commission met on July 23, 1974 at 1:30 
p.m. in House Room 11 in the State House in Columbus. 

Chairman Richard H. Carter presided. 

The following members were present: Senator Bolton; Representatives Celeste, 
Fry and Roberto; Messrs. Bartunek, Carson, Carter, Cunningham, Heminger, Mansfield, 
Montgomery, Shocknessy, Skipton and Mrs. Sowle. 

Without objection, the minutes of the June 17 meeting were approved as mailed. 

The Chairman annoWlced the appointment of Mr. Robert Clerc, of Cincinnati, 
as a replacement for Dean Ostrum on the Commission. 

The Commission proceeded to consider the amendment of Section 2a of Article 
V, part of the Elections and Suffrage Committee report. 

Mr. Carter - We have already discussed this section at the last Commission meeting. 
It pertains to the ballot rotation of names of candidates that is necessary to make 
an election valid. We propose to take it up separately from the remainder of the 
committee report because of a Supreme Court decision handed down last week. The 
Supreme Court ruled, first, that voting machines are legal but if they are to be 
used they have set up two requirements: one, there must be at least two machines 
in every place of voting and secondly, the people that go in to vote have to al
ternate on the machines. In other words if there are two machines in a precinct 
and someone is taking a long time and the other machine is vacant, they have to 
stay that way until they can alternate between machines. I vote in a precinct 
where there are two machines and I know what can happen. Sometimes it takes four 
or five times as long before a machine is clear. I can just imagine the trouble 
the precinct workers will have with a long line of people, asking why they can't 
go over to the other machine and vote. The Secretary of State is very concerned 
about this and so are the legislative members of our Commission. Both have re

quested that we give this matter high priority, so we will take up that particular 
matter first. Mr. Nichols, of the Secretary of State's office, will discuss this 
matter with us. 

Mr. Nichols - The problem arose with the filing of a lawsuit in 1972 challenging 
the constitutionality of the use of voting machines because of the rotation re
quirement contained in the Ohio Constitution. The Secretary of State did request 
the General Assembly to submit an amendment to the Constitution so that a court 
decision to that effect would not be necessary. Also. last summer, we offered two 
alternative proposals to the Revision Commission in the hope that if there was 
some disagreement as to how the matter should be approached there were two ac
ceptable alternatives available. Basically, what the Supreme Court decision now 
means is that some counties will either have to use paper ballots in some precincts 
and machines in others or they would have to make additional expenditures to pur
chase additional equipment in order to conform to the Supreme Court decision in 
this November election. Franklin county estimates they might have to purchase 
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300 additional machines; Cuyahoga county is est~~ting 1100 additional machines. There� 
are 29 counties that use voting machines or automatic marking devices. The� 
machines cost in the neighborhood of $2,300 per machine. This will give you some� 
idea of the expenditure that will be required if they are going to conform to the� 
decision. If the Constitution is not changed, these kinds of expenditures would� •have to be made; in other words, the boards would not be able to make a temporary� 
arrangement of converting some precincts back to paper ballots for this election.� 
They would at some point have to decide to go ahead and purchase the additional� 
machines. If they went ahead and purchased the machines and then the Constitution� 
were amended saying that it would not be necessary to have an even number of ma
chines in every precinct they they would be in the position of having 'made the� •expenditures and have a lot of equipment that is no longer required. The Secre
tary of State's thought was that, even though it is impossible to have the Com�
stitution amended in time to spare the boards the problem for this November's� 
election, it would be helpful if the boards had some assurance that the Constitu
tion would be changed because this might make a difference on the kind of decision� 
the boards would make, whether they would make temporary arrangements for paper� •ballots for this fall's election and defer the decision on whether to make the� 
additional machine purchases or whether they should go ahead and start making the� 
purchases if they are convinced that the Constitution is not going to be changed.� 
As a practical matter, the decision is still going to affect the conduct of the� 
election this fall, so whether the issue would be placed on the November ballot� 

.' or the June, 1975, ballot would make little practical difference other than the •assurance to the boards that a change was on the way. The Secretary feels that� 
if at all possible he would like to see the issue on the November ballot. If� 
that is not possible or feasible then the target would be placing the issue on the� 
ballot in June of 1975. Would members of the Commission have questions?� 

Mr. Bartunek - It is up to the legislature to put it on the ballot. • 
Mr. Carter - Yes, but their position is that we have already studied this matter 

and they would like to have the benefit of what our recommendation would be.� 
We're just an advisory group to the legislature but it would be very helpful if� 
we could give them our recommendation on this particular question. We have not� 
voted on this question. It was discussed at the last meeting. I think the leg� • 
islature is disposed to act promptly. 

Mrs. Eriksson - You have in front of you the section as it would be amended to�
gether with all of Article V as it would read if amended pursuant to the committee� 
recommendations. If this section goes to the legislature now, it would have to be� 
as an amendment to Section 2a of Article V.� • 
Mrs. Sowle - The section 2a you have is offered as a substitute for the section 
as set forth in the report. 

There are three principal points that I'd like to make about this recom�
mendation. The most important concerns the second sentence of Section 2a. The� • 
objective of this sentence is twofold; we do want to retain the principle of� 
rotation but we want to do away with the requirement of strict rotation. A great� 
example for retaining the principle of rotation is the situation in California.� 
In California all incumbents have their names first on the ballot, and we think� 
that's not the way to run elections either, but the recent decision of the Supreme� 
Court showed us what can happen with the requirement of strict rotation. It really� • 
hampers the elective process. What we propose to do is to place the implementation� 
of a rotation requirement in the hands of the General Assembly, so that from time� 
to time, as voting procedures change, the General Assembly can make these decisions.� 
They're even discussing using cable television for voting purposes. The present� 
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provision is self-executing, and we didn't think that the Constitution should 
freeze any given method of voting. "The General Assembly shall provide by law 
the means by which each candidate shall be given reasonably equal treatment 
by rotation or other comparable techniques to the extent practical and appro

•� priate to the voting methods used."� 

The second of the three changes that I want to bring to your attention is 
the removal of the new language, capitalized, in the which was in this draft 
as we last presented it to the Commission. That language concerned other pro
visions of the Constitution and did not concern the main thrust of this section

• which is ballot rotation. The final change that we're recommending is the re

• 

moval of the word "general" before "elections," thereby making the provision 
applicable not only to general elections but to primary and special elections 
as well. Those are the three main changes that we're proposing. 

Mrs. Sowle moved to adopt the recommendation of the committee on Section 
2a of Article V. 

Mr. Heminger seconded the motion. 

Mr. Mansfield - I wonder if Mrs. Sowle or Mr. Nichols would elaborate on how 
this solves the problem. 

• .~ Mr. Nichola - The basic reason why the court felt impelled to render the deci

• 

sion that it did was its conclusion that the constitutional provisions are 
self-executing and that therefore they could not decide that present voting 
methods were constitutional, and that either voting machines are unconstitutional 
because they don't permit rotation in the constitutional manner or they would 
have to devise a system by which voting machines could constitutionally be used. 
The court, for policy reasons, decided not to declare voting machines unconsti

• 

tutional per se and decided instead to devise a formula under which they could 
constitutionally be used. So in effect the court was forced into legislating 
a formula because the Constitution is self-executing and without legislating 
they would have had to declare that their use was unconstitutional. We feel 
that the advantage of the proposal is that it eliminates the self-executing 
features of the Constitution and delegates the responsibility to the General 

• 

Assembly to devise a formula for alternating names on the ballot and it would 
not require that the rotation be perfect and would not mean that an election 
would be invalid simply because you didn't have an exact and perfect rotation. 
The General Assembly would have the power to decide what kind of rotational 
methods would be appropriate, and they might not necessarily be the same in 
paper ballot precincts as they would be in machine precincts or in marking device 

• 

precincts. The General Assembly would have the latitude to decide whether pre
cinct by precinct rotation was satisfactory or whether it should be machine by 
machine or ballot by ballot but the essential feature is that the General Assembly 
would be able to have the opportunity to examine the question and possible to 
come up with a variety of methods to be used under different voting systems, 
and taking into account that not all counties do use the same voting method. 
This is the principal advantage. It removes the self-executing feature of the 
Constitution and permits a latitude by statute of providing a method of alter
nating the names. 

• Mr. Mansfield - It's not clear to me that the phrase "to the extent practical" 
doesn't put the legislature in the same kind of straight jacket as the present 
provision. 

Mrs. Sowle - When we were discussing it this morning it was the committee's 
feeling that the words in accomplishing that were the words "reasonably equal 
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treatment" and the words "to the extent practical and appropriate to the voting� 
methods used." The present language says "shall be so alternated that each� 
name shall appear insofar as may be reasonably possible subatantially an equal� 
number of times at the beginning and at the end:' etc. We think the proposed� 
language is more flexible.� • 
Mr. Mansfield - Would it be even more flexible to take out that phrase "to the 
extent practical"? 

Mrs. Sowle - It was our feeling that that language made it ~ flexible. 

,Mr. Shocknessy - It's redundant, I think. It says "reasonably equal" and then • 
tit says "to the extent practical." 

Mr. Carter - The purpose of the distinction is that each candidate shall have� 
reasonable equal treatment and then it says by techniques which are practical� 
and appropriate.� • 
Mr. Shocknessy - Have we a definition by the Supreme Court of Ohio what technique� 
is? Why not say "methods appropriate to the voting procedure used." Those are� 
words that have already been defined by the Supreme Court of Ohio.� 

Mr. Shocknessy moved to substitute the word "methods" for "techniques" and in • 
." the next line to substitute "procedure" for "method." 

Mrs. Sowle seconded the motion. 

Mrs. Sowle - The reason we did use "to the extent practical" was that the present 
section says "which may be reasonably possible." And still the Supreme Court 
interpreted that as requiring strict rotation, so we wanted to make it as clear • 
as possible in the language that a change in interpretation is desired. 

Mr. Skipton suggested that the provision say "shall give each candidate's� 
name equal prominence".� 

Mr. Skipton - All I'm trying to do is preserve exactly what they had in the •Constitution previously without introducing the idea that there are other kinds 
of "treatment" it could be. 

Mr. Shocknessy - Has "treatment" been used any place before? 

Mr. Montgomery - Why not say "shall be positioned" and say "rotate each candi •date's name to the extent possible" and forget "reasonably equal treatment?" 

Mr. Carter - The reason for that, Don, is that if we stick to rotation we are� 
pretty much limited to the present methods of voting. Electronic voting is a� 
possibility, and rotation may not be an appropriate term.� 

Mr. Shocknessy - I think maybe "pOSition" would satisfy Mr. Skipton's point. • 
Mr. Montgomery - You can't have rotation on voting machines? 

Mr. Carter - No, you cannot. •Mr. Shocknessy - I would be willing to strike "treatment" for "position." 

Mr. Skipton - I'll accept that amendment. 
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Mr. Shocknessy .. "•••• each candidate's name reasonably equal position by 
rotation or other comparable methods to the extent practical and appropriate 
to the voting procedure used." 

•� Mr. Carter .. Will the second accept that change in the amending motion? 

Mrs. Sowle .. Yes. 

Mr. Carter" Does the Secretary of State's office have any comments on this? 

•� Mr. Nichols .. No. We're interested in the formula, but any wording you arrive at 
is all right. 

Mr. Carter" I'll read it to be sure everyone has it. "The General Assembly 
shall provide by law the means by which ballots shall give each candidate's 
name reasonably equal position by rotation or other comparable methods to the 

•� extent practical and appropriate to the voting procedure used." 

By a show of hands, the amendment was unanimously adopted. 

Mr. Bartunek .. Did I understand the committee recommendation would delete from 
the third last line in parentheses?

• .J' 
Mrs. Sowle .. As it appears on this sheet the language in parentheses "other than� 
candidates for electors of President and Vice President of the United States"� 
remains unchanged. At the last Co:nmission meeting we had some language inserted� 
referring to tandem election of governor and lieutenant governor.� 

• Mr. Bartunek .. I'm looking at section 2 which uses the word "ballots" and I� 
heard the Secretary of State's office distinguish between a ballot and a voting� 
machine.� 

•� 
Mr. Carter .. The Supreme Court has ruled that a ballot really means a secret vote,� 
whether it's by machine or paper ballot makes no difference. Is there any other� 
discussion of this matter?� 

A roll call was taken on the motion. Those voting YES were Messrs. Roberto, 
BartUnek, Carson, Carter, Cunningham, Heminger, Mnasfield, Montgomery, Shocknessy, 
Skipton and Mrs. Sowle. None voted NO. 

• 
Ann M. Eriksson, Secretary� Richard H. Carter, Chairman 

• 

• 
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Ohio Constitutional Revis~0~ C0~nissior • 

July 23, 197Lf 

Part 1 of the minutes covered Section 2a of !.rticle \', hallot rotation. 

The Chairman announced that Sections 1 and 5 of Article V had received sufficient 
votes for pas~age. The vote was as follows: 

Section 1 of Article V. Those voting YES were Senators Applegate, Corts; Rep
resentatives Celeste, Fry, Russo and Speck; Messrs. Aalyson, Carson, Carter, Cunning
ham, Guggenheim, Heminger Nansfield, Shocknessy, Skipton, Mrs. Sowle, Senator 
OC<lsck, Mr. Roberto, Mrs. Orfirer, Senator Gitlmo:L, Mr. Montgomery and Mr. Taft. 

Section 5 of Article V. Tho~e voting YES were Senator Applegate, Senator� 
Corts, Mr. Celeste, Fry, Russo, Speck; Messrs. Aalyson, Carson, Carter, Cunningham,� 
Hcm:i.nr;cr, lfunsficld, Skipton and Urs. Sowle, Mr. Montgomery, Senator Gillmor,� 
Mrs. Orfircr, Mr. Roberto, Senator Ocasek,/Mr. Taft. None voted NO.� 

Mr. Shocknessy, 
Th(' Chairman asked if there wc:re any members present who wiShed to vote. 

Mr. Carter - Mr. Carson will report in the absence of Chairman Orfirer for the Local 
Government Committee. 

./

Mr. Carson - At the last connnittee meeting the conunittee took action \J!th respect to 
some new provisions dealing with township government. I believe they feel they're 
finished their \-70rk. A lot of slaving effort has gone into the "tolork. 

I believe all Connuission members received a copy of the report 011 the Indirect 
Debt Linlit. Section 11 of Article XII, which this recommendation deals with, was 
actually assigned to the Committee on Taxation and Finance) which has been disbanded. 
I think that at the first meeting of that committee one of the subjects deal with 
was this quc8cion of the Indirect Debt Limit. We had people all through our delib
erations saying that something should be done about that provi.si.on. We all felt 
thnt if: ,,'0 could find a soluti.on which would satisfy the cOnl.'tlitte that it would be 
a very wortlmh 11e change, and give some more flexibility to municipal corporations. 
Unfortunately, at the time and we had lots of peop~e tryine to help draft language, 
we cf)llcluded that at that time "tole didn't see any way that we could write a new pt"o",: 
vifilou \/hich would preserve the 10 mill limitation contained in Section 2 of Article 
XII, and still t.ake eare of the indirect debt limit questions. So the Finance and 
Taxation COITmlittec, not wanting to abandon the subject, reco~uended that it be turned 
over to the Local Government COlTmittee to continue with it and perhaps some solution 
would be found. A lot of hright people exerted themzelves and they did come up with 
a solution, and still preserve the 1% rule on property taxation. Let me try to 
summari.ze an extremely complicated legal problem. Section 11 of Article XII has 
provided since 1912 that no bonded indebtedness of the state or any political sub
division thereof shall be incurred or renewed unless in the legislation under which 
such indebtedness is incurred provisi.on is made for levying and collecting annually 
by taxatlon an amount sufficient to pay the interest on said bonds and to provide 
a sinking fund for their final redemption at maturity. The words IIno bonded in
debtedn.ess" in this section mean general obligation debt of the state or of political 
subdiv i SiOllS. In 1935, the Supreme COUt't o.E Ohio decided a case involving the city 
of Por.tsmouth which 1 think confoundl~d 'l:·.mo:>t everybody who is involved i.n municipal 
law around the I>tate. One of th~ th Lngs they held v!as that a municivality could not 
issue bonc1f:, general obligation bonds if you '''ill, to finance a project, in this case 
it v13s a sewer pt'oject, unless there was ad'~quate inside millage, within the. 10 r.lill 
limit, in that municipality, to permit the bonds to be seJ::"Viced \olithout going out
s).de the 10 mill limi.t. The court aJ.so helrl that this is true even though the mu
nicipality has other sources of taxation, rather than the property taxation, which 

37S·. 

•� 

•� 

•� 

•� 

•� 

• 

• 

• 

• 

• 



2.� 

t"ould adequately Rcrvirc the bO:lUs. ~1evc:rthe12ss it is general obligation debt 
and unless there wa2 adequate 1l1:.1.1age, t1.c bO~lds couldn't be issued without a 
vote of the people. And they did this:)y construing section 11 of Article XII, 
Hhich I just read, with section 2 of Artl.cle XII which is, as you know, the pro

• vision that puts the 1% limitation on property taxation without a vote. No 
property taxed according to value, ad valorem in other words, shall be so taxed 

• 

in excess of 1% of its true value in money for all state and local purposes. 
Laws may be passed authorizing additional taxes on things outside such limitation 
if approved by the electorate or approved under a charter. So the problem is 
that munid.palities which desire to construct a sewer project or water line or 
sO;·ltething like this which is goi.ng to generate income, and in cases where they 

• 

never have any expectation of having to use the property tax to pay for the 
service on the debt, they have two choices, if they don't have the inside millage 
left, they have to go to the voters for approval or they have to issue revenue 
bonds of some kind if it's a project that would support revenue bonds. Revenue 
bonds usually co~nand a higher interest rate so it's generally a more expensive 
way to finance public projects. 

• 

In the debates of the Constitutional Convention of 1912, the report indicates 
that it was never the intention of section 11 of Article XII to impose a debt 
li.mit and the connection bett"een section 11 and section 12 is one that has bee1iJ. 
arrived at by jud iclal interpretation, and is 1::)t supported, we think, by the 
drafters of the section of the Constitution. 

• 

Going on to the language which has been presented to you, the committee felt 
that it would be very desirable to retain the general structure of the substance 
of sect1.on 11 '\Jhich reqult'c:5 that if bonds are to be issued, the legislation should 
m.ake pr.ovision for payment of the bonds. We think that that is a good provision and. 
thut.:'!, bO(:11 retained in a little different language. We've also added a provision 

• 

to illdicatc that if at any time the people responsible for making the payments on 
the debt service don't do so the treasurer of the mlJnicipality or subdivision having 
charge of the receipt of moneys is mandated to set aside from Lmfully available 
moneys of the subdivision, including those first received, sufficient amounts for 
such payJiwnt and shall apply the moneys thereto. It's a manc1D.tory provision. " 
This assures that the bonds will not be defaulted. The thing that surmounts the 

• 

P01~9uth case that has been a problem for all these years is the last sentence 
beginning at the bottom of page 1 of the report. This section and section 2 of 
Ar.ticle XII of this Constitution do not directly or indirectly limit the amount 
of general obligation debt which may be incurred by a political subdivision. But 
the General Assembly may by lat" provide for limitations on such amounts. I might 

• 

interject here that the General Assembly has imposed debt limitations on munici
palities and the Constitution has ah"ays given chis power to the legislature and 
we certainly don't intend to change that. The last sentence is the portion that really 
permitted, I think, the committee to agree 'I-lith this proposition. This section does 
not authorize the levy of any ad valorem property tax other than is authorized 
or permitted by section 2 of Article XII of this Constitution. That preserves the 1'70 rule 
or the 10 mill, limitation and prohibits the levy of any such tax for such bonds if 
they're unvoted which would carry above the limitatiun set in this section. We 
have studies this fot' four years and we've had people beg us to find a solution 
to it. I really beli~/e it's a good Eolution. I think it's a justified solution 

• 
and I think it preserves '""hat we thinl: ough.: t() be preserved and yet our municipalities 
will have sor.le flexibility in their financial :lealing. We cun now eliminate the 
word "state" from this provision and mil.>:<e i': aaply strictly to subdivisions, which 
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it now does in this recoIT~ended form. That being so, we think it should be section 
.6 of Article XII because other sections are repealed in reports already apprcved� 
by this Commission.� 

Mr. Carter - Being a member of your committee when this tbiDt" was first c~ew~d on, 
I think this is a good" and ingenious solution to what we thought at the t~me ~1as 
almost an insoluble problem. Perhaps it would be appropriate at this time to 
invite our guests to talk to this matter. Mr. Gable, would you be kind enough to 
lead off? 

Mr. Gable - My name is Michael Gable and I am the Finanr.e Director of the City 
of Columbus. I appreciate this opportunity to make some statements today con
cerning the proposal which is before you. On behalf of the City of Columbus and 
the Ohio Municipal League I strongly urge you to accept the report of the Local 
Government Committee which recommends the repeal of section 11 of Article XII 
and the enactment of new section 6 of Article XII. We too are delighted with the 
recommended sol~tion. It is our hope that the Commission would move forward ex
peditiously in an effort to see that this revision of the Constitution of the State 
of Ohio is placed on the ballot as soon as possible. 

The staff memorandum on this subject is an excellent one. Therefore, I would 
like only to elaborate on a few points stated in the memorandum and also to relate 
some of these points to specific experience of the City of Columbus. 

,/ 

As has been pointed out to you, the court inter?l'ct.s section 11 when r.ead in 
conjunction with section 2 of Article XII as a limit on the amount of general ob
ligation debt which may be incurred. This indirect limit effect cornes about 
because the court has held that the amount required to meet payments on gp.uer.al 
obligation debt must be computed "lithin the statutory ten mill lim:! t even if rey
enues receIved from other than property taxation would be sufficient or more than 
sufficient to meet such debt payments. 

The indirect limit imposed by secti.on 11 is an artificial one. The pattern� 
of taxation employed hy municipalities i.n Ohio has changed markedly in the last� 
15 y~ars. Although there is still, for many communities, a solid reliance on� 
the property tax the burden is most definitely shifting to the municipal income� 
tax. To be sure, the largest cities in Ohio rely very heavily on the income tax� 
"~ the backbone of their revenue sources. And, quite naturally, it is these larger 
cities that incur most of the debt presently outstanding. 

The section 11 indirect limit is artificial because, in most cases, levi~
 

within the ten mill limit are rarely, if ever, collected to meet such debt pay�
ments. Revenues from other sources such as those from the income tax mentioned� 
above and utility revenues are actually utilized to meet debt payments.� 

The current overlap statement on the statutory 10 mill limit for Columbus 
and Franklin county shows that 9.20 mills are legally being utilized. Colutnbus 
is responsible for 8.74 mills of that total. There's a very small anwunt of the 
millage used in Franklin county by the county itself. Host of the millage is 
used by the City of Columbus. Fully 7.65 of those 8.74 mills will never be levied by 
the City of Columbus. This millage represents outstanding public utility debt and 
such debt will be and has been completely paid from utility revenues. 
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TIle City of Colunilius operates large water and sewer systems. In an era of 
growth and ever increasing requirements manda ted by the Environmental Protection 
Agency, the capital needs of these systerrls are huge. The City of Columbus has 
i.ssued general obligation debt for utility purposes even though the entire debt 
is paid out of ut i1 ity r0.'lenUes, pr inc ipally because of the large interest rate 
auvantagc (~speclally on vi.!ry large amounts of debt which general obligation debt 
affords Ov(~r r(~VCllue boud Hn.:lncing. 

Thus, section 11 h118 an <lrtificial limit in terms of curtailing debt but 
it docs effectively remove the ability of a munici.pality to incur debt within 
the statutory ten mill limit without a vote of the people unless the municipality 
is willing to accept the much higher expense of borrowing through the use of 
revenue bonds. Ci ti.es must have the ability to incur debt '\>lithout a vote of 
the people in order to provide for relative emergencies and to provick clome 
flexibility, and to a-:quire items which .sre necessary but which lack voter appeal. 
A very real example of this last type of need is se'\-ler plan expansion required 
to meet EPA requirements for tertiary treatment. It is a necessity and must be 
accomplished--the law reqllir~s it. hut this t:rpe of project lacks the appeal of 
recre3tion centers, street liLhts or street improvements. Yes, revenue bonds 
can be utilized but the cost to the cou,rnunj.ty of borrowing is appreciably higher 
with this method of fi.nar.cing than if general obligation bonds are employed. 
1£ Nost of the ten mill limit is cummitted legally for debt payments even though the 
taxes will never be leviN! ",ithil1 tlw.t 10 mill limit then the city is denied the 
ability to incur uebt \o;ithin that 10 milL v'ithout a vote of the people. 

The City of Columbus uSPS a five-year co.pital improvement program for planning 
and schcLluling needed capital improvements. Normally the city requests voter ap
proval on a packar;e of capital improvements to be supported Hith our income tax 
once in every five years. The lack of ability to incur debt vlithout a vote of the 
people '\"Uhin the ten jllill limit often causes our ca?ital programming effort to 
oe Ske~'Ic.d in favor of it i2lTis calculated to have specific voter. appeals, and against 
items ~vh:i.ch D.J:e necessary but which lacl( such appeaL 

It is unrealistic to require that all debt be tied to property tax levies. -,' 
The property tax is only one of several methods of raising revenue that are now 
available to Ohio cities, and, as mentioned, utility t"eyenues and rnuniciral in
come taxes provide revenu~s needed to finance large amounts of debt incurred by 
these cities. The property tax slloulJ be an alternative revenue source but it is 
certainly not the only sout"ce. Both the Constitution and the statutes mrtst recognize 
this fact. 

TilE.' amcnchnent of the Constitution as here pT."Jposed and the subsequent am.end
ment of the Ohio Revised Code accordi.ngly Hill re.move the artificial debt limit 
imposed by section 11. this will he a definite. step tOHard encouraging more 
rational capital proer<Jmming by citie;:; and tm-lard reducing the cost of borro,ring 
to Ohio's ll!Ul1j.cipalities. 1'"'1ank you very much. 

Hr. Shocknessy - Is it a limi.tation on charter citi.es as well as noncharter cities? 

Mr. Gable - Yes, sir. 

Mr. Shocknessy - But a city could by its charter evercome this problem? 

~Ir. Gable - A city could, by ~harter, have no property tax limit or one different 
from 1%. 
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5. •Mr. Hmu;field .. 13oll<h; of [\ l\1unicipaHty h.:1ve behind them the pledge of taxing 
pover of the 1II~l'l1ic:.ipalily. Is my conception m:ong? 

Mr. Gable - 1b~t15 eSRcntially correct. The general o~liBation bonds pledBe the� 
full faith ,:md credi.t of the munid.pnlity HlLich in.dicates that the municipality� 
cnn Hl,d \\li.11 usc any method of taxati.Ou lcg.:.llly avaj.lable to it to mGct the� 
lwht pnyl'lclltS.� 

Hr. Manf:field - Hould sorrr'.onc. to ,",henu you e~cpcct to market these bonds raise� 
~h~ qucGt;'_on, ho\} can you literally pledge thc taxing pD\ver if you're already� 

~. l' . t t' ?�?P to t101 J.h .lml.a-10n. 

Mr. Gahle .. The sourccs o1:hc1." than the property tax--the property tax is only� 
oue method of tnx~tion.
 

Mr. Hansfield - I <Jppreci.:ttc that. I am assuminS5 1l0\-7 that the circumstnnccs arc� 
stich thnt noth ing is availeh l(~ except tllc g"neral taxing pO\\]cr of the municipality.� 

Mr. Gahle - For ('xarn~lJ.p.) the legislation P3~;s(\(1 by a city council authorid.ng the • 
deLt to 1">('. pnid from :i.ncoiT,e t8.)~ rev~~m.lCS could indicate that. incorr.e tax revenues 
must bn UfJeo £:i.l"f3t to meet t.bese debt pnym<mts before they are used for any other 
purposes • 

• 1" 

1'1r. }J:lTl~ficld - If it turned out that thc in.come from the income tax was not suf... • 
f :i.ciunt then p:cenm13bly th(~ general twdng pmver is pledged. 

Nr. Gable .. Yes sir, as long ns there is room wHhin that ten m:i.11 limit. 

Nr. Cal"Son •• Has your question \<JhC'.ther or not und(~r any circumstances without a� 
vote of the people you c"n exceed the ten mill limit?� 

,r.. ____. • 
Mr. NmuJ.f::Leld - No. It's really to/hethct' a city can pledge ~'1hat it may not do 
wi.tho\,1t a vote of the people under circumot.:mces \"here by hypothesis the general� 
tmd.ng pOi-Jer is pledged behind the general obligation bonds?� 

M1.". Kramer - The concept of general ohligr.tion bonds as Nt'. Gable has indicated •pledges the full f&Lth and credit and taxing pmq~r. Up to 1.1mv the Constitution� 
has been intc::rpretcd in Article XII) St,etlon 11 to mean a pledge of the POV]('}: to� 
tax property according to value. That is not the only concept of general obliga�
tion bonds \vhich is current in states other then Ohio. The general obligation� 
bond ~wuld be OUE' which plcd~;es the full ability of the subdivisions to raise� 
revenues ~.,h:l.ch can be uf;ed for debt service. Right nmV' an unvoted general obliga •
tion bond or note of the state docs pledge the taxing pO\ver on propert)', according� 
to tr,le value anri becFit\se of this 10 mill indirect debt 1i.mitation, you make a� 
theoretical calculation and at least determine? theoretically that the taxes that� 
\.,lould have to be levied ~"ith in the ten mill limit could he enough to payoff the� 
j.ndcbtedness. Of course, in actual effect this \-JOuld meau not being able to use� 
any of that moncy frum the \\t\voted property tax for operating purposes. And there� • 
would be the pr.:>blelll of calcuLltil1g the mandated share of the overlapping subdi
visions. It I r:: Inrgcly a theoretical calculation. 1 think ill actual effect that� 
1£ a subdivision Hhich had unvoted debt outstanding came to a situation where it� 
e.xhausted its ability to pay debt, they Houlcl do exactly \\'hat they do not--use� 
the income tax) income from utHiticz to meet Uw debt servi.ce. I think this� 
amendment is really an attempt to r.1::tke the Constitl1t:i.on conform to reality and • 
the actual security that a bond purchaser is looldng for ..-they are lookitl~ not 
only to the unvotec1 tn:-=ing pOI\lr.r on prop0rty of the subdivision. They're looking� 
to ~l1hnt money is going to be avaHable bec~l\.Isc they arc not re<llly interested i.n.� 
a situation where th" subdivision has only the property ta.~: avc:lilahle to it, a 
municipality must have these other sources availoblc. Then the Constitution in� 
this fashion would permit the General Assembly to address itself in spccifi."~ terms� 
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to the kinds of problems of the circl!mstnw~cs under \·lhi.ch municipalities"-it 
might be l.itnHcd to thOi;C who have other sources than property taxes--will be" 
<:tule to clilploy this kind of finnl1cing :md in 1dlat ci.rcnnst.:cnccs. The cventua~ 

i.mpnct of tld.n kind of financing on thi.s kind of market is :;oUlcthing that can't 
be predicted. It has to be presented as an actual fact, not as a hypothetical 
question. Hand counoel is sati.sfied. 

!>Ir. J.lelsC'l - I am Dale Helsel, City N:mager of Niddletown. I vlOuld like to 
con~pJ.j.mcnt the staff: on tlw report. It is o.n excellent report ou a very dif.. 
fi-cult [lnd cOillp1:lcate<1 f,uhjcct. 1~hilc the represenbltivcs today are from the 
};unic:Lpnl League and Oldo cities, this provision aI·;u applies to counties. As 
a mnt:.tm~ oS: [<:1C:t, it <":o'..Lld CldV(~r.'}ely nffcct (1 coun::y if a w:1lli.cipa1ity within 
that county :~hould iSi3ue bonds tll.:lt ~vo~IIJ con~p lcte1), usc up the 10 mills within 
that subtltvision, that u01.l1d prohibit the county from issuing allY bonds at all, 
no m:tttcr ho\o1 large the county Vl~lS <.md no watter \·]hat its ;::hili.ty to raise money, 
it ~"'(JUld n()~ be al10\'7l'd. ~,)ltcn?.i.t:ics :rc'licd principally on property taxes as 
their pd.nc:i.pal source of revlr:,~ue, pC'rhaps th(\1~e. 1'70.8 S(~ile relevance to tying 
debt service to property t::t:< \ i!ili.tat:ions. m1<'~thcr that \'/313 a charter provision, 
or a statutor.y or con:;tituti01:'i'l provision, ':lhen tId.s vms a najor source of in
come a pro!,l~l'ty to:,: ~'/~lS a meanLngful 1~r:1i.Lation, p~l'h<lps. N:J\11 t:1e In'operty tax 
ha~; 'become: le:;s signiiicant in the total picture of r.,unicipal financ:i.n.g, and to 
place a debt: limit OI~ the property ta.,< ",11Lch docs not take into account these 
many SOlJl·CC~~'; of i.ncom'~ and is really not m(~anin~',fltl Cllly lopger. TIle cities' 
sources of income is not prope1."ty tax pr in:ari.ly and y(~t debt limits are ti.-;d 
to p~opcrly tnxcs. In times of high interest rates, bonds should be solu a~cord
iug t() their m~rkctnbllLty and not to some artificial limitation which could 
incre~lf;e tile cost of the debt and increase the cost to the city that ~'las issuin['> 
thes\} bond:3. An c}~ampJ.e wight be in choosing the life of the bonds; if you can 
i.:;;4l.t.~ hund}; for a "hC'j:tCi: per Lod ,< till,e Dt 0. lc;;scr rate of inte·cest, perhaps 
n !llU~ll.c:i.pa1ity ought to ~)c c.m.titled to do ti1at, rathel' th<-ln SPl't:8.0 if: over t 1.lEl 
long i:crm. Capital 'jlnprovcffieuLs :.;rLOuld he. schedulC'.d accorJing to the needs 
of ~IC citizens mId the ability of 810 city to meet those needs and not accord.. 
tUG to thi:; C'JllstJ.tntiO!1'11 provid.on. HhUe you Clre del.aying, you are increas
ing the CO,3t uf the i.:1"1H·oV(~Tnetlt., incre~'.sing the cost of the interest could " 
or.elL:': and the cid.zells ncm~i'lbile lose the improveme.nt. 

~)ing this to a pj."C;;c"ty i.;3X raif;es some very serious issues in tax reform. 
He have pre:Jcntly beL):re the btnte l(~gislature provl.s~ons to reduce per~onal 

property tHX valuations. II,;t corr:::ilJnity such as \Ve live in and where personal 
p'l:operty tax plays such a large role in OUl" property tax, to reduce valuation is 
going to affect our debt limit, 1.;h1,,0 j5 the effective debt·, Bmit, but it doeB 
not affe:;t the amount of money that we have to payoff the debt. It is conceivable 
that person'll property tax might be reduced to a poir:.t ~·~here a municipality might 
be iLl violation of the 10 mill because ''1hen it issued the bO;:'ld~; it issued them 
ba~ec.l on 10 mills against the properi:y tax ~oJhich included a lar.ge personal pr<>p
erty tax. 

I ur.ge you to accept this recom:l1cndat:i.on and hope that the legislature will 
accept your recommendation and have i.t appear. on the ballot. I am sure that 1,f 
it docs you can count on the support of the Old..) NunicLpnl League and those ~lho 

are concerned Witil the iRsunncc of bonds in munici~alities and counties. 

Hr. nartunek - Evc.ryth 1.ng has heen used und(~r.t;hc 10 mill li.mitation then that,' s 
when you i.SGue the revenue bond? 

Hr. Helsel - No, yOll i3SUC general obligation bonds uithin the ten mills. It1s 
when you !lave lwed lip the ten nills you go to a vote and then there is a statutory 
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'limitation on the total. Revenue bonds are not considered. 

Mr. Shocknessy - General obligations are in two categories. One is real property 
taxes and all other taxes subject to the limitations as the General Assembly may 
provide. It's just that simple. One is to retain the 10 mills and the other is 
to confer upon the General Assenilily the authority to permit such general obligations 
as it chooses. The authority must be exercised equally on classes similarly situated. 

Mr. Helsel - I might mention the question that was raised earlier on a charter. It. 
is my understanding that even if a charter amendment were put forth to allow for 
more than the 10 mills you are still tying the debt limit to the prope~ty tax. You 
tic it to some particular millage. Tnere is no other way that you could tie to 
anything other than a property tax. t.fuen assessed valuation may be reduced by 
the General Assembly to the point that your charter amendment is no longer valid, 
a limitation ought to be applied to something other than property tax. It is not 
the major source of income. 

Mr. Shockncssy - You're putting the limitation as to property taxes in the Const!.. · 
tutiou) but here you are leaving it to the General Assembly as to other sources of 
reyenue. 

Mr. Helsel - The General Assembly has recognized this problem. They have petiodi
." cally increased the percentage, which is allowable direct debt limit to\llards the 

total ~ount of bonds which you issue without a vote of the people and a certain 
percentage of your tax valuatiun. Periodically they hav~ increased that as they 
recogniz(!.d the need of muni.cipalities to do that. Regardless of what they do, 'how
ever, if you run up against th~ indirect debt limit you have effectively had a debt 
limitt1,tion. 

Mr. Bartunek .. Is this a debt limitation on moneys coming from the inco~e tax? 

Mr. Helsel .. It's just on the total amount of bonds which you can issue, voted or 
unvoted. There is a limitation on the total amount of bonds. You can only issue 
X number of bonds and that's a certain percentage of your tax valuation. Then 
there is this other limitation Hhich says: "each year" you have to pay a certain 
amount. That becomes the indirect debt limit and that's where the problem is be.. 
cause it is so inflexi.ble. You can go to the sta.te legislature and plead your 
case as we have in the past. When it comes up against the constitution amendment 
'\-1hi.ch 1s an effective debt limitation it's very difficult to secure changes in that. 
Ther~ are tl-10 debt limits. There is one by the state legislature which says that 
the total amount of bonds, say $10,000,000 "7orth of bonds) is all that you might 
be able to issue. There is a constitutional limit \-1hich says regardless of how 
many bonds yOll issue, each year the principal and interest cannot be more than 10 
mills times your tax duplicate. You can onl~' issue enough bonds to pay that yearly 
debt interest. Even if you have another source, if it is not voted, it doesn't 
matter what your source is. If the bonds are unvoted, it doesn't make any differ
ence what sources you have. 

Mr. Carter - There are two restraints on fiscal ir.responsibility. One is the leg�
islature, by statute) and the other is the market place. I don't think this opens� 
the door at all to fi-scal irresponsibility. It merely says, realistically, look� 
at all the revenues the city has. .� 

Mr. Bartunek - This would a110\o7 the municipalities to issue more bonds than they� 
can today, without a vote of the people.� 
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Mr. Helsel - Host citi.es, yes. I don't believe you would find any nmnicipal offi
cials who would come before you and argue tor any change that would increase inter
est rates. Interest rates that we're faci~g today arc so high that I'm sure no one 
would want to do anything to raise them. This does not. You have the f~ll faith of 
the community back of it anyway, you just don't have the property tax. We're in 
the process of building a nell1 city building and at 1/0 a month increas ing costs So 
I would think the most foolish thing for us to do would be to wait five or even 
two years to bund that bu.i.lding. It ,,,ovId be much more expensive than issuing 
bonds now. You just have to phy the market against your needs. Hm·1 long can 
you wait to do some of these things, such as putting in a new railroad pass? You 
ought to make this decision hased on th(! needs of your own community and not on 
the ba~is of the Constitution. 

Mr. Carter. Thank you v~ry much. We also have Mr. Flick• 

Ht". Flick - My name is James Flick and I am Di.rector of Finance in the City of 
Cillci.nnati. I have been finance director there for some 20 years. We're here 
talking on behalf of the entire League. What I'm going to say, not to repeat what 
has already been said, if just "Amen" and to congratulate the Local Government 
Committee, for the ingenious thing that they have l'1orked out t-lith the bond at
torneys C'f Ohio. We want to recommend it strongly to this Commission and to others 
in the future. I would like to talk just about Cincinnati and what position we're 
1n and how we're affected by this limitation. At the present time we are a few 
cents over 9 mills that we have pledged t,Jithin the so-called. 10 mill limitation. 
This provides very little room for all overlapping subdivisions in anyone county 
and the 10 mills applies to all of these who overlap or affect anyone taxpayer, 
because the law i.s that t-le cannot impose on anyone taxpayer more than 10 mills 
per dollar of assessed valuation, without a vote. Within our 10 mill limit in 
l1amilton county, in addition to that outstanding debt of tbe county, we have sub.... 
stantiul 8ffi0unts of water indebtedness, sewerage iU~dn68B;=ps¥k'-8,i~~t 
faci.lities, airport, tr~nsit. I think we're going to find most of the large cities 
in Ohlo being confronted with the need to look at and utilize unvoted debt becc1usO'" 
of the unpopularity of Rome of these things that must be done. In addition to this 
indebtedness, we have regula'!' indebtedness for a variety of things that we have 
used ou~ unvoted limit, or the 10 mill limit for. These are serviced within the 
city's portion of the 10 mill liulit as prorated in the statutes, or 3.52 mills. 
In recent years we have been called upon to do a lot of things in the recreational 
area. We will be called upon to do many things in the transit area. I think the 
county will find itself confron,:ed with mauuuoth sewerage, solid waste, correctional~ 

civic center, we'll be called upon for more convention facilities and more stadiums. 
Although these might be or should be accommodated within the ten mill limit at the 
least possible interest cost, if we can find other revenues that we can devote or 
dedlcate to this debt, what we're really saying is that we think we should have 
some greater flexibility to incur additional debt. Any good management requires 
this flexibility. If we were to try to do sometbing through our own charters--an 
amendment to the charter would have to carry so~e additional millage, for example, 
m~ybe making it 12 mills. Of course, this would not be very popular. This proposal 
before you will not provide any additional dollars of property taxes for us or 
for any of the overlapping subdivisions. It will simply enable us to incur debt 
and to use other support without this fictitious 10 mill limit established by a 
combination of constitutiortal provision as judicially interpreted in the PQ..rtsmouth 
y. Kountz case of 1935. 

, Mr. Shocknessy - You use the word "fictitious." 
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Nr. FL.ck - "Unrealistic" is what I should say. 

J 
Nr. Shocknessy "Thi~.W1rt'en't·as bleak up to now as they might have been misunder
stood to he. There was, and you make the concession yourself, it wouldn't have 
been popular to do it that way but the power was there., to alter the charter. 
This way you get the power and you won't have to bear the brunt of doing it. 

Mr. Flick - We're not proposing any kind of tax increase here or any kiud of pro
posal that could not be sold on the basis that it was a proposal to make debt i.n
currence more flexible for the local governments. 

}~. Carter - We've now heard from three ftna representatives of the Ohio Municipal 
League. Is there any member who wishes to address a further question to them? We 
have not found anyone who is opposed to this. From the beginning we have been asked 
to try to do something about this indirect debt limit. 

Mr.. Mansfield .. At the risk of being somewhat repetitive I don't feel ~7 original 
question has been anSl-lered. I think my problem really gO(~S to \·yhetlwr there is an. 
inherent definition of a general oblibD.tion. No\v if there is, then :( don't think 
this langt18.g(~ solves that proble~n unless there is a redefinition of general obligation. 
The language th;lt is proposed does not purport to redefine geneJ:al obligation. It 
simply starts off and says fl SO long IlS genm:aJ obligations t"lre outstandi.ng". I fear 
ttwt (;~Ilcn thou;}:]} yOll say you are not changing limitations of s(~cticln 2 that you are 
asking for some prohlcms unle,s::; there is a clear redefi.niI::i.on of what a general ob
l:i.e;at:l.o".l bond :ia. 

Hr. Carson - Don't you think that by virtu0 of the fact that the gene-ral obligations 
and the· last Sf:ntpTlCe of the f,cctlon nre contai.ned i.n the same section that it necea'" 
sarily must Cl"JIlC ludc ....hat Wh3t j.t In,,,,ans here is it I S a general obligation except 
there's no obligati.on to levy taxes cutside the 10 mill lim5.t? 

Mr. Gable - As I ullderstand the definition of general obligation debt, it pledges the 
full faith nnd c}~cdit of a municipaUty a.nd the municipality is pledged to use allY 
and all legal i::axint; l'o\.;rers thnt it has to make sure that the debt payments are met. 
In this Instance Hithout. the. indirect litnit".tion there would be no legal ability of 
the rm.mici.pality to levy a property tax for that particular debt. 

Mr. N3.11Sfield - I accept that but tben \.;re see the ramificat:;'ons that may \.;rell be that 
you 'Vii: cut down marketability. 

Mr. Gab].(~ .. I donrt thi.nk anyone eould rule out that that could not o:::cur. It will 
vary from municipality to municipa Hty, and it Hill ·var.y depending on the relative 
strength :l.11d th~ investors' rating (If the credit worthiness of the other resources 
applied, other than the property tax, income tax, utility revenues, whatever. 

Hr. Nansfie1d - Some counsel might construe that obligation as not really pledging 
the full faith and credit since the taxi.ng power is limited. 

5hockne~;sy - You would have to have court intervention. I don I t know that I see this 
as a real constitutional infirmity. The Supreme Court of Ohio has often said what is 
meant by a general obligntion. 

}rr. Montgomery - Mr. Flick, you said this would not involve any additional taxation 
but if yc·u make it cas ier to Ip.vy toxe~:, nonvotLd taxes, isn't it naive to think 
that there \."on I t be any more tCl1~es levied clHd therefore more taxes paid? 
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Mr. Flick M This particular proposal does not provide for an additional levy of 
tax. As Dale Helsel indicated, there are other sources of revenue. In the case 
of Clncinnati, we have Cincinnati Southern Railway rental revenues, 335 miles of 
track between Cincinnati in Hamilton county and Chattanooga. This provides some M 
thing like $3,000,000 annually in moneys that are presently put in our bond reM 
tircment fnnus. These moneys can be used to support additional debt. Many of us 
think in terms of fl~deral revenue sharing, which could also provide additional 
support. As to the investment quality or ",hat the buyer thinks of this, it is 
incumbent upon the fiscal officer to take off the first uncommitted revenues, 
U.kc uncoOlmiteu property taxes to support this debt, but it doesn't in and of 
itself gi.ve us the pO,Jer to levy any other additional taxes except those that we 
might already have the home rule powers to adopt, such as licenses, permits, this 
sort of thing, that might he dedicated to the support of debt. Hueh of the market's 
appraisal i.s going to be baticd upon the nwnagcment quality of the local government,
and there! might be tliffercnces in the cities of Ohio in the quality of this kind 
of debt. At 10ast it provides us with something similar to the ordinary private 
bus iness, in managing the local government's affairs. . 

}rr. Carson - We were very much concerned about the quality of the bonds. I'm not 
Hure If any of us can give an answer as to what the TIlJd<:etplace might think if the 
bonds of a spl~sific muni.cipality Hhich anm't supporte.d by voted levies, outside the 
10 mill limitation if necessary, but I '.,)QuId just point out that this doesn't require 
unvoted bonds to be issued and if a municipality determines that they can't be sold 
OZ' if the unden."riters determine that they can't be sold, you can always go to the 
p<:oplc and h:1"(' n vote of the people, fortified by the property tax millage. Quality 
is not pr.(~cludecl by this chan.ge. Some Ulunicipaliti.es have been driven to revenue 
honds just to solve .1 problem dnd this will help to let them get that money at better 
rLltes. 

He. BartUllr;k - As I vic'-1 it, (."hether it's artificial limitation of whatever it is, 
\-li.~ l.:n~ !:'(:'~CVJ.ll'~ one limitation and imposing another li.mi.tation, allowing the cities 
to iHSU(~ 11101:(:.' bonds than they can now under the present I,m. That's really what we 
ilr.-a doh1 '";. :;: c.~on't thi.nk it's such a good idea. I'm going to abstain from voting 
and think (lb(;,lt it. I fecI that the ntu:licipalities, at least in my area, are having
s(:rious r Lndllc. i3l problems and I strongly feel that if they needed an improvement 
they C;tIl a];':1;,lj3 2,0 to th.:; people. That's the ~"hole purpose of it. The people in 
my co,:nmunity have usually been generous, although lately they have been turning 
cknm school levies. That says something co me about what people are thinking, and 
to remove one restraint for a higher restraint in my opinion is dangerous, no matter 
how artifi.cial it is, i.t is a viable restraint. 

Hr. CnT30n moved that the Commission adopt the reconunendatiol1 of the Local 
Governm(~nt Con.mittee '-lith the repeal of section 11 of Article XII and adopt the 
recommendation of section 6 of Article XII. 

~rr. Heminger seconded the motion. 
A roll call was t.aken on the motion. Those voting YES were Messrs. Carson, 

Carter, Cut:ln tnghal'1, He.minger and Hrs. Sowle. Hessrs. Bartunek, Hansfield, Mont
gomery and Shocknessy abstained from voting. 

Th,,"~ Chairman announced that the roll c;lll would be kept open in order to give 
those not voting a change to vote. 

Mr. ~...ontgomery asked the clwirman of that committee if testimony had been re
ceived f.com people who are not representinl~ the local governmen.ts, that is people 
who are not spending this money. rIdS there: been any opposition? 
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11. • 
Mr. Carson" So far as I know, no one of us has ever heard one negative thing about 
the proposal. 

Mr. Nontgomery .. Have opposi.ng viewpoints been solicited? I can see where it is an 
unworkable Rituation. I tend to agree technicI.1l1y ~vith what the committee has done 
and 1 1 m not just fully satisfic~d that there is no other solution. 

Mr. Carson .• He have fOUl'ld thai: v7here somt"!.th:bg 1s controversial, 't-,'e have had people 
there. ! remembc:'l: sectlon 51'1. We certainly hEld people the..·e. 

Nr. Montgomery" Has a taxpayers league ever been heard on something like this? 

Mr. Bartunek .. I share your view, Hr. Montgomery, end I think part of our function 
io to hear views of people who at'e not othenvi5e occupied in problems of financing. 

'Hrs. Eriksson - I feel that it is part of the staff responsi.bility to find out who I s 
for and against things. In reviev7ing all of the literature on this subject I have 
not been able to find any group 5u<..h as i1 taxpayers leaguE' or any other group \o7hich 
has ever opposed the conc~pt of alleviating this problem of tlle indirect debt limit. 
1£ there had been such a group I think oe l'70uld have discovered it and I would have 
called it to the committee1s <'!ttention. 

."Mr. Carter - I suspect that this is a very difficult mattc,r to comprehend. I do 
beUeve \-lith full understnnrl:tnl~ th:1t they ~·lOuld p,:obably sllpport it. 

Hr. M<.\tlsfi(~lcJ .. Arc all of the lHE'mbers of the Conmli.ssion expected to vote YES or NO? 

Mr. Cart(~r • Tht::re I S no rule thnt flnys y(l\1 have to vote yes or no. 

Mr. CilrSc))'l - I agree th,~r0. I s no rule tut it s(~ems to me that people have put us on 
this Commission because they think each of us repr2sents a cliffe-rent point of vi.ew. 
I feel eb.it unl.(!% you disqualify yourself for a conflict of interest it seems to 
me that you O\JC it to the legi~; lai:ure to €~xprcss your views. 

Hr. Carte~c - I happen to agre~ v]i1:h that. I think it's part of our responsibility. 

Nr. Bartunek n.')ted that in some instances he might wish to abstain. 

Mr. CArter - I 11a\I\:' a n0te LJE.lt \~as hande.d to me. by Dick Celeste that Tony Russo is 
in the hospital ill Cleveland with a very serious heart attack, which I am very sorry 
to hear. 

\<Te will then proceed "lith the public henring on proposed section 7 of Article 
XIV, which is basically this question of initiative and referendum ClS it applies to 
local governments. He have John Gotherman here of the Ohio Nun:Lcipal League. But 
berm:e '''e h(~a.r John, Nolan would you introduce the subject. 

~Hr. Carson" I think it con be simply explained. You also have all recei.vec1 a copy 
of the report. The reeOlllmcmdation is that we repeal section If of Article II and� 
include the provisilms no'., in 1£ in a nevJ section 7 of Article XIV, but expand it� 
a little bit to apply the initiative and referendum right to the people of munici.
pali.ties and couutietl on all matters Hhich now are or hereafter wi.ll be the subject 
of legisJ.."ltive action. One reason for includir.g counties is that this Commission 
recornnended a proviBion thDt would gr3nt ordinance-making powers to counties even 
though they do not have charters and it was the feeling of the Local Government 
Committee that initiative and referendum rights should be give.n to the people of 
counties if they are given implied powers. There is a provision in the Constitution 
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•� 

now which provides that counties which have charters have the power of initiative� 
and rcf2t'endu111 but we wanted to make sure they have it after implied powers are� 
grnntcd, and the people ;"dopt the amendment. There are a couple of minor ohanges.� 
As the report indicates, section 1£ talks about the initiative and referendum� 
powc.t.'! and the committee Eel t that they liked the word "right" rather than "powers."� 

•� 

"Rishe" is pH~sently used in the county charter section. Finally,if a county does� 
not hnvc H charter then the right of init1.ative and referendum with respect to� 
powers exercised by the county Hould be exerciSed in the manner provided by law. "� 
There is no Gtatute tod.1y setting forth hoy] these pm.ers '''ould be exercised, and ..� 
such a .:Jlatutc would be needed.� 

Nr. Carter - He Yill hear from Mr. John Gothert'1an, representing the Ohio Municipal 
League. 

• 
Hr. Gotherman - I think the pm'pose of this proposal i.s twofold. It i.s a matter 
of placement in the Constituti.on in the light of your revisions on initiative and 

• 

l"eft~reTldum, 'vhich is the prim.::.ry purpose for considering a change in this section, 
and also pi~ting up the fact that counties will have the need to face the issue 
of pr.e::;crvLng the right of initiative and r~£ercndtlm for counties that donlt have 
chnrtc1:t5 bui: have legislative prerogatives granted under the county pOHers section. 
'i{c. thi.nk tll;~r8 is 1.'0 change in the substance of the 10.':01 under the old draft as it 
aff('ct:~; mUllLd.paliti.es, ,:l.nd under the nevi drnft as proposed. \ole wholeheartedly 
endore'.::; the ncw proposal and hope you 1.,ri11 recommcnd it to the General Assembly 
<lnd thaI: ti,e General ASSeI11]) ly ,.,rill adopt it. Currently, all the case law that has· 
l)(;~(;rl ,1cdrkd as of todfly Houlel say, as to c.1wrter municipalities, the charter p;.o
v U;i011', cOflc,.:-rning refc:rendum and initiat.i.vc prevail over any conflicting statutory 
p'~OVJ.HJOn. So 1 t1link that the langu..1ge that is added at ·i:he end of this section 
d()e~;l1lt cbnnge trw existjng 1(\\01. It simply clarifies the fact that it is the p-co" 
v"isio;'l i:hat the Constitution "Jill pn~scribc. He hope you ';Jill recommend it favorably. 

Hr. Carter .• This Has intended as a public hearing and we will vote on it at our 
ne-«t meeting, along with the rest of the initiative and referendum report. 

Hr. Barttl:1elt - I have had occasion to deal td.t:h the Ohie' :;tatlltes with reference to 
.initiati.ve <.lud referendum and it requires th,1t the pClpers be fi.led with the city 
auditor. Nnst of the cities in my c!1~ea do not have an auditor. A court dedsio~ 

said wboever handles the fiscal respons ibL1.lties, but you have to file with the 
clerk Qf counc Ll and with \.,rhomever is finance director. Would you take it under 
considc1.·ati.on to have the legislature clarify that? 

Mt'. Gothel:man - I think that is a good point. In some cities the mayor is the 
dcsign::.~ted person to receive them. In noncharter cities and villages the clerk 
or the nuditor is the one. But I thiru( that is a valid suggestion. These provision of 
the RevIsed Code have not been examined in a long time. I would say, Mr. Chaiman, 
that t"j,' ,,,ere not .8'oJf.lre of the fact that the indirect debt liI11it was going to be 
voted on today. I hope none of you will take offense if He lobby the Commission 
a little bit. We think there are some rather cogent arguments that haven't been 
presented and ,·18 hope that those of you ,.,rho have abstained will not be offended 
if we send some written materi.al to you. 

• Hr. Carter - I donlt think any member of the Commission would be at all offended 
to get some additional material. We encourage YQU to do so. 

Mr. Mansfield - I personally would prefer the word "po~l7ers" to "right" in the 
initiative and referendum draft. Hhatever ,Yord you use, it should be plural inbdth 
cases and not singular.

• ."".. 'Jr', ~ ';'
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Mr. Bartunek moved that the Hord "right" be chanr;ecl to "powers". 
Hr. Hansfield seconded the motion. 

M't'. Kramer - It is paralld language that exists in Article X, secti.on 3 which 
pertain/'; to the right or initiative awl referendum under county charters, so •th3t th(;re wouldn I t: b~ a di.stillcti..on in l<Jnguage whi.ch might be intet"preted cU>� 

a distinctic.·n in r.l(:ani:lg. 1'11e saln~ language was recommen.ded here. so that if� 
you change the language here you might want to consider a change in Article X,� 
section 3.� 

Mr.. Car.ter - Gene, will you tal,e this tip ,-lith Linda so that \ole:. can be prepared at the •
next uwcti.ng to deal with it. I 1,WllJ.d prefer' not to vote on this nOH because 
we're goin£; to take up the ,·]hole initiative Dno referendum question at the next 
Commission rnE:c.~t:Lng rlod it seemed to me that that V10uld be the logi.ca1 place to� 
talk abO\\t it. It fits into the section and the arti.cle that we will be talking� 
about. •

Mr. Nontgo\'1(>.1"y reported on. the work of the Judici9ry Corrnnittce. The high� 
po:tnt ("If the h(~~Lri.ng this morrling was hearing tLe outstandi.ng authority on the� 
merit Bclr:-ct!-O:l of judges, E(. C18nn h'iT1i:.er:; ~]ho is just reti.ring, as Executive� 
Dit"ector of the L\,.c~ric.all Judi ee' L:1J~"e Soc L:.:ty. \~c also heard a batt?'-~ry of test.imony� 
£1:001 the ohio StL'te Bar A;':;f';oc:\.ai.:ion '-H:.d by a membe): of one of :':he governc,r I s judicial� 

" l-le}.E;ction cOl:ncl1G. Tbey pr,,'.;:;en'ted some very convil1cir;.g te~~t:illiony on ner.:i..t se1.::~c • 
tion of our jUd~~L.~S. He heil.rd f:coiJ1 opponents or the merit syst~:m at our previ.otL';� 
meeti.n.g [>0 I'r)'~J ~"(' m. e ready to ,·n:] L;h both pas ltiollS. \113 'loe meetil1g every ttiiO� 

",ecJ~s. Out n~xt IT,eetir,g is AU;:',uft 13 at 10 a .m. and '~l';:' ,·;i11 have one pr.?ced::J.g� 
the ne'lit Cotnmissi.oll mC(·:t.i.ng.� 

Hr. Carter - J 've be,~n rl'ndi.ns your minutes "(·lith consider:-Jble interest and I see • 
that then.' .1.n~ il lot of .jnteresU..l.lg thingG going on. f'm sure it will he an i,-.ter�
csting tjmi~ \vhi:!H i.t hits t'lC floor or tLc: Cow,',i,"sion. \ve sbould set up meeting� 
dates bod] for ''.llg •.:::t and Sc.ptc:nlhcr. The next ,-:;c.eting u~ the Commission wili t.;� 
on A\l~;1.IGt 1.4 ['t 10 a.m. A subr;('<[llcnt meetin2; l~ouJ.d Dt:: schcd'I.lc'd for. Sept12lHber 17� 
at 10 J..m., or September 18 or 19, dcpe'1ding oa members' prefcrenc.es.� • 

Hrs. $0,,,10 n!tur.ned to the' repcJ:i:t of the' Elections and Su£fl:age Committee. 

}lnl. Sowle - Spct :i.CJ11 1 of Artic.1.e V has already been approved by the CornmissJ on� 
I'll be referri.ng back to it because of di.scus£;ion at the l::wt Commi.ssion mee.ting.� 
Section 2 i.s unc1wngf,:<l. Section 3 '-le have aIre<:!.dy d:i.scusscu, 2.:1 v,ould be re�
numbered sf'cCion :3 if the C0mmi1!siol1 adopts the )~ecOiml1cl1dation to n~peal seed.on� • 
3. SectIons!. a:hl 5 \·]('xe discl.!ssed <'.t the. last Commission meeting. '~Q did not� 
t~kc a vote. There \0,13.5 d:iscusr.>i.on about a possible bill of ri3;ht:: for electors� 
as a mem:18 of approach to thef;e sections on votfng rights. The corr.mittee dis�
c.us::;ed that possibiJ ity and coas:Ldered how one Vlould 'vrite a bill of rights for� 
the el(~ctorate, and \ve concluC.ed that a bill of rightn for elee ;:ors 'iVa'lid be� 
somcHlwt comph:x and tlw.t it might very well result in greater restrictions <.m� • 
the frnnchise. The c:ommi.ttc2.' S :Jpproach is to n~tain th·.'; present constitutional� 
approach. Section] > already approved sets off from the bas~.c voting rights� 
only age and rcdd(mcy requirements. That's a broad grant of the frsT.lchise.� 
The trend in conctitut i.on:d. ,:cvi.s ion is to expand the franchise.. He '''lere afraid� 
a bill of rights '1ould 1Lll:i.i: tll(. irellchise. So section 1 represents a veryl.)road� 
grant of fr'tllchic1C. T:1C 0111y J ·inl·i.t.ati.o)1s we have now arc in the renumbered fJec� • 
tions 1+ und 5 C(,ltCC1"nJ.ng cor.v i.ctio'l of a felony and mental incompetency so w<;: 
preferX' ed to cont 1.11U(' tLat r.P·I)l:oach. 
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SC{~tiollS 4 and 5 are important. The mereorandum on Elections and Suffrage '. 
discusses those at great length. We chi1nged the language in Section 4 to felony 
because tlw.t is the current statutory situation. This does not represent a 
change. in substanee. He have changed that rrc·"ision to read "only during in
carceration". There was some discussion at the last Corrunissiol1 meeting about 
sonteone convicted of a felony ~"ho is on probation would be able to vote where.a 
the G(mcral Assembly could provide and has provided that a person convicted of 
the same. offense who is incarcerated ~"ould not have the vote. We felt it was 
proper for the General ASf3e!'1bly to have the po\"cr to take the right to vote 
from a pej:SCi"~ Hho has been convicted and incarcer&ted, for t\~O principal reasons. 

;.� There are D"tainistrative problems of tllOse incarc(~rated voting. Perhaps the more 
,I� iUlportont problem that the General Assembly might take into consideration is , 

that those incarcerated might be under possible influence as to hOVl they would 
vote. It only empowers the General Assembly to do this. It is not a self-executing 
provision. 

1'hc other section i.s the one that has given us com>:i.derably more trouble-
the. tn(mtully i.ncompetent. Consiclc~r:1.hlc (ii.~~cllssi.on of rccol1lmending complete 
rc.pe':ll of the section tlwt says the right to vote is not given to idiots and 
inse.nc pE:;rsons. Thi.s is tllB way the present Constitution reads. We feel that 
those terms are archaic te;~l:1S, they are not good legal terms. They don I t tell 
you very much and they have, we thought, Vi:."'xy poor connotations. Our recom
m~ndatiollS remai.n as bcfore--to authorize the G':;:uenll Assembly to restr:i.ct the 
franchise by prohibi.ting the mentally i.ncompetent from voting only during the 
period of incompetency. 

I am violently opposed to giving criminals the right to vote. 

Hrs. SO"1le - I \\IOulcl only point out A.gain t~lat this puts i.t in the hands of the 
General .\ssembly and c;<pn'::;ses the prcumt statutory situation. 

Hr. gll:tunek - I th-tnk th.:;;)' would be liah1e to all kinds of pressures. The man 
I· en p~role would be allowed to vote. 

..-'1.� V"s. ~~(lt-Jlc - The G'''llc}:al /.sscmbly coulri not restrict ther:f:rght to vote of a felon who 
had fiu.i.sh:>d his inc"'lrcerntion, so this j.s a change in the Constitution. 

"l 
< 

Hr. ~hnsf.i.~ld - I have forgotten, but I kpow we cHscussed this on at least one 
{)cca~don. Section 5 seems to require a speCial :=;ort of finding by the cou~t. 

I 
I� Per~;;T1ally I have never come across any proceedillg directed to"Ja~'d asking the 
:je probate court, for example, to declare a person incompetent for the purpose of 

voting.
1 

Mrs. SowlE' - In a sense this is not a chcmge, hO"Never. Under the current consti
tutional p,-ovision there "lould have to be, if you challenged my mental incompe.. · 
tence to vote, ultimately the courts \vould make a separate determination. It••� would have nothing to do 1-iith my competency to hold property. 

1'1t'. N:msd.c1d - If an aUi.davit has been filed against ree and the probate court 
has 1!l effect sustai.ned the nffidavit, and has placed me in a mental institution, 
do I nO\v have the privilege of voting'? 

••� Mrs. Eri.ksson - If you are in an instit11tion, you would not be released to vot~, 

UlO$t likely, and there arL no provisions for absentee voting. It's import~nt 
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• 
to tli.1Y t'11at there is no proecdure: for such C1 ch&llenge ag8.inst a person not 
in an instLtution. It \\0111d simply be a question of sorneOl1:': challenging you 
b~forc the elections officidls. 

l~. Hartunck - Is ~leYe a case on that? 

Nt's. Er Ik5"on - 'Iher~ are old cases. 

Mt'. B,flrtl1ilck - I v10uld h,~ v('ry sUJ~prisl2d j f. 1 decld:~0d ;;o,nebody mental1 il1.com
pd:ont <.mtl I 1;/il~; :l judge lind they :.111o~J0.d them to vote. 

Nrs. Erik,>~;on - That's tbc ot1w,: sidr,>; 0:;: the coin. If a perSOll Here committed 
to an Lu,titution in':(lj.u;d::n~:U.y, very i0\'J of tlwse pen;ons probably do vote: 
although tl!f; SUi1(~r.:intl~nd(~nt of the institution really IHls the discretion of 
,,,hct)',~~: i:11(' perr,on 5n the in.~;Lit:ut;i.on (~,,'n be permitLed to leave. If that super-· 
intc:ml.Ctlt deccrnlint.:<.l t!,at that pr::r::;on could leave there is no reftson ~·!hy liUch a 
pCr~l()n cL1uld n(lt v(J(:e c:.:cepi: c.h;d: probably b is name is or~ the list submitted 
to the bOJ,rd of eh:ction~; ;13 UC:iJig a perc-on VlOO is an institution. 

Hr. Bar.tonek Thert3 arc' many mon:~ peop1.e \>11)(' are :i.ncOll1petent than those in 
j.'t1Ct:ttllt.i ens. 

Hrs. SO\vlr: .• That's rLr.i!~·. Tiw:'? Gr,~ p~'(iple i.n :i.nst:U:ut:tons '.-'flO p,l:obahly (;uf!.ht 
tl) 1).:, p.b'1'.: 'i:o vote, The ')e.lLi.i1-·\o:.l of hn.:;::"1.:!.ty C.h:·T:gC:,c:. C'1E: c.;m be! In-;'1·oluntc;:.~1.y 

conI: ['ilel] j f' lJ'!. i ~l C:~Cl~;:,(~1~r·'i: .. : 1:0 hi.lIlscE· CIt' oth,ct'c, ..·~hilc t;"kE~ tb(c: c.';.lntpl e of a 
t3cvC''L·r:J.y dcpr("i~:c:J (,l::,~;()ll, \";',) :"i.?,ht: be ;1 dCl':,:';.:r to hlm.:fllf. lIe llla.y be jm;(". iH: 

CdIJiA.h"J.('. n~i !:j·c~ (.l"i)l'ru.:::v rll:I"~cl": of ·i11:.,L\,h·I~~~ d·.:,,,:.!.,}.l())18 aboi.Jt ",:-otj:ng: [l!.thougl1 hE.:; l'ftJ.:," 

be.: [l r;wn.i,(' f.'''''j>rc ..:sLvL', H~)t lI!. c'.::,:;;ari!) ()".,;!: of tour.:h \\7 L-i.:h r.{~nli1:y in. other "vol<:.y';. 

Hn.:. SO~(I,,~ .- 'l'h".t l."~>:'s:)" '11ll' may not be irl\'c,h7;;tari.!y ('(!t:~7!itLed Cli.' volm"-r:a::'i.ly 
com:p j ·::tcd--':)':; rrd c~;lt ::t 11 agree tbi,i; th~~ t persen 311C'u Idn It Le votbg but he h8 S 
tlJ(~ 'c·!.,f~ht: to votel:nlfcG8 you :·l'i.1i.lC':~~:'Q Id".;l :~t tilE' po11.[. f\.pp()inrn;~~nt of a 
gU:ll"didl1 Qr .1 p(~rson' s plUp,,'ct] do(~~ not ue.c(,~s:.:,:).riJy <1isqt121:i.ty him frco.:l voting. 

}Jr. n;:1rtun~k - Th<:~re I S a lot of the.m \,aU Lng aJ:o'l.!r~d. There's ';1'J problem wi.th 
getting to dlC pulls. 

Hrs. EriJ<s;;OJl - l)'.It there's nu reason why that person ~o1J.ldn;t 'Jot~. Because 
it wuuld on~y be pe:C;;0,1S (:.OlElliLtted to ))1stitutions who ·,/i.~uLl be uTI the 1 Lst. 

Nr. BartLrlc1: •. :H,ybe '\le':rc ta 1Jdn;r Cl bOll t two d iff"~l'e1.'l.t s itUH t ions_ 

}~rr;. ErH:::::.;o:. - A persoll for. "71IQPl 11 gunrdian bilS b0en ;Jppoini:!)d, i.i: he is not 
in~tLtut:;.,)J)alj,z2d, Ilnlc,~'s 1w 1.'1 chall(~l:gE;d at the polb:, crm vote. 

:t-:\" , BHrtt::lCk ., \~lIJt if he ts chaJ L(;.!ng.~d at the P01.J.H? 

~';rs. SO'i·:lc - Then the c.ourt vou l.d make ~1 detc~r:':l:Lnation as to vihether he was 
ins,1)1(- I\J.i thin th'~ me-1l.lL1~ r£ f~c..:f:;J:n (;. 

Hr. HCt:ll:i;!,Cr - H: i.D i.lrJ1'0rt[!Hi; to note that th•.' present Con~;tituU.(·n is r;elf
exc-cutLnt'.··-uo i.n~",..e 11t~j:h).1. i.,; cnl:.Ltlcd to vote, whc.r.~as t1')(c pr.'oposal BUYS the 
C(meJ:al Ass('l1Ibly s'~)al1 1Ih\,(\ r:hc pe,wr to deny the right to V(ltC. 
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l'lrs. Sot"le - That's right and that was quite intentional, for a couple of .\ 
reasons. Just as section 6 1s a product of the 19th century) there are not 
tal:ms th:'lt are used any mo!"e by profcHs ionals in these areas so this gives 
some flexibility. But also we fe.lt that under the currant Im~ there is no 
procedure defined. There is no requirement, for example, that there be any 
set procedure and we felt that perhaps the General Assembly ought to have 
the opport.unity to create a procedure that would be appropriate for ttie de... 
t\rmlnation. 

Mr. HHrtum~k - nut you are limi.ting it to the period of Incompetence • 

Hrs. Sowle - Yes) but I tlliTl.I~ that nl)l: it would violate the federal constitu
tion to disfranchise a p~rson forever. 

N.t'. C:lrson - \·le've bet:ll OVQX this track two or three tImes before bu't section 
4 concerns me. Eligibility to hold office has been dropped out. 

Hrs. S:>\Jle - The words " pr ivileges of an elector" acc~"Tllplish the same thing. 
Other po::t tons of the Constitution give the r i5;ht to,::.lfi for office to those 
\01(11) have the pr ivi leges of an elector, so ,,!e did not intend any change, in 
subst.ance, by leaving out the words. 

Hr.. Car.son - B¥ this change, you are sugg~sting that someone ~vho is 011 .parole ' 
for a felony has the right to run for the legislature. 

,[Ib:a. Sov;le .. Correct me if I am "7rong but I th ink that \"ould be true, under the 
CU1:17';ut :1 t.:lttltes • 

~b..·• H"\rt'Jr'0k .. 1 don't think so •� 

Hr. C'lrt('r - tlhat lCHds you tu believe othen"ise?� 

Nt'. R;lrClmek .. 'J.'h~ Conotitlltion.� 

Nr. CtLrter - But the COl1i::ti.tution doesn I t say that. It says that the General� 
lv;sotnhly shall have the paver.� 

M~s. Sowle - Current st~tutcs do not exclude.� 

Nr. Bartunek - A convicted felon can be on probation and be an elector? Unde~'
 

the present law? 

Hrs. Sowle - It is my understnnding. The te:r.m llprivileges of an elect~r" in . r','� 
section 4.� 

Mrs. Eri.ksson - It replaces the expression "or (If being eligible to vote.1I� 

. . . 
Hl:. Ca":'son .. I th i.nk ther'.: . s a change. The change is that the Gene:r.a 1 Assembly 
could todtly deny the right ::' per::lon, d convicted felon, who ..laS on probation~ 

Voting is one thing but holdilltj I)ffice is something, else. I'm not sure I would 
ag.rec • 

~~. Carter - You would let him vot. but not run for o£fice. 
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i " '.. Mr. Carson "" I'm not sur~ that I \'louIe: '..;an.t to tal<e away the ~ ight of thd l(~g· 
',,, " t ."?islat;ure to deny him the right to run for office • . 

.tMrs. S~ile .. I respect your polnt of vie,oJ, Nolan, but I would simpl~' point out 
tf;om :mY" point of view th"t perlUl?S that is a political decision. If the 
;i~'lectors want to elect someOlle \'1ho i <:. on probation, perhaps they should have 
;tbatpriv:tlege. 

·"',Mr. Bartunek .. Someone on probation runs for governor and he gets to make the 
'j\;K1ielaf appo~ntments. 

i . 
.� ' i 

.� :Mrs .. ,Sowle - In Jl!Y view that should be: up to the votm:':3. Section 5 h:w already 
Jree.n recommenrled by the Commission. The committee reconsidered the privi.lcge 
'of freedOJli from arrest section.. vIc dec.::-ded to Vrc:><;l1t cd ten:aU./e reconvn,~nda
t1on5 to"the Commission on that. It Has the h,eli'r-g ot the comlllttc:0 Ilt:LU that 

'>1t should be repealed, because it has an extremely lir!litcd appHeation. ~3c(,i:1use 

;of the interpretations of the courts through the yean; it I S a provLjioa \vitllOUt 
anye,j~fect. We thoueht it should be repealed. Tho:e Hc.S some fl,~eling on tile 
~Pax't: of some Commisdo'71 memhers that it ought to be n'l!:t,1e, E:ffec.tiv,~. The lr:mguege 

";change w()u~d be to :cerr.ove the words "bread~ of th.a pf:ace." 'l'}18 only d:[cct of 
1:sectiol1 3 nmv is something thc.t never h~pp(."ns ami tl:.:ot i.3 civil nr.; ,~st .cor de::ht • 
. So if if; ''''er e to b(,~ made effer.tive :rccnvlng the.~oJot·ds ilt"l: '1e.ch C' f thi~ 1":'.;\(:..:." 

:Wouhlmake it applicable. The other r('!conlluE,ndation the comrni.ttc0 f.)lt \<11,; ap
.'" .,;·;,:,propria,te would be to remove the 'vord::; " re tUl:J.'iILg t1-'('r:::~:romlt so :.t WQUld npi)ly� 

before voting and not after. 'I'he G(~l~I.:.'j:tl i\sse1nl,J:y c\Jldtl ~xl~r~lll: f:cmr: ;Jr.l'(:-~lt:: 
'<,~ol'l>e. going to and from elections fJOY~NiY, .. b~'s l".~laGi.:(;J a str1tutc CCti.,~,."ting 
.:such exemption to more than just electors. 

Mrs~ Sowle ffioved that present section .3 o.E Article V be rerealt,;d • 
.'. 'Mr'~ Mansfield seconded the Dloticn. 

,~; /~ 

,~:; A roll call was take-'11on the luotL:m.. Those 'voti,ng YES \V'e-re I1(~:3Hrs. Ca.roull,� 
':'.1;U'~l~ter,Henlinger) Nar,sfield and Hrs. S01;Jh,. ~lr. B,H':':,:nek votf'd NO.� 
J',~:'" ", . Th~ Chairman announcod that the roll cull would be kept OpN1 1.n ordl~r
 

to a:11ow 4bsentees a chance to vote. 
,. It was agreed that section L~ \vouid be considered at the next Comf;Ji.:~d.on 

·.'ineet tng • 

':; Mrs. So,qle moved the repeal of tbe present 6 of Article v ;;,nd the sub:,ti
~uti(;)U there£orof a new section 5. liThe General Asscmb 1y shall heW·.: p0'iler t,) 

, ,deny the privileges of an elector to any person adju(}ic~lt(:d mentally incI.lmpe
1::,ent for the purpose of voting only dnJ':i.ng the period of Eluch incompet~"\Fcy. Jl 

, &. HemirLger seco\lded the: moti-on • 
.;. ' .. AroH ca,ll was taken on theuloi:icn. Those votiLlg YES \<Jere Messrs. Carson, 

",' m"..·t·e·r:"H'" i r dM' S'1,OW' ,e. u.... Bar..~.",.._::u•." 
,,::.:::.;.,.;.~i",.'

';, ".,••.••_ ,'~.<,"",.,,',' "v_, ""mnge an lI"S. 4.'.11.:. ._-- J-.I. 

'~~,,<, 1ne Chait'Qan announced that the roll ccd.l ',.;Tollld ht': l<ept Op(,;ll untiL the 
. \ue"it C~mistdon meeting in order to give absentees an opportunity to vote. 

"rhe Commission a.djourned until August 14 at 10 a.m. 
"': ,'" 

,. '\ 

Aab H. Brio,on, Seel".~	 Richard. B. Carter, Chairman 
i' ,\ 
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Ohio Con~tit\ltjonal R<wision Commission 

September 19, ].974 
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A meeting of the Ohio Constitutional Rcvjsi.on COIJ1mission was held in Room 11 , 
of the tlollse of Represcnl:ntives, Columbus·, i1t 10:00 a.m. on Thursday, September 19~ 

1974. 

Chairman Richard H. Carter presided. 

The follmving members ,,,ere present: Sen:ltors Applegate and Gillmor; ~eprese.nt... 
atives Fry, Roberto and Russo; Hes1:rs. Bartunek, Carson, Carter, Clerc, Guggenh(~im, 

llerrd.nger, l'Tansfillld, Nonl:gomery, Hrs. Orfircr, Ncssrs. Shockncssy and Skipton; Hrs. 
SO\~le and 11r. \Hleon. 

With t~)() changes the minutes of the meeting of July 23, 1974 were approved as 
subnd.tted to the members by mail. 

The Chairm<trl appointed Hr. Clerc to the Education and Bill of Rights Committee. 

He called attention to a new address for l1rs. Sowle. 

The Clwir1l1an then announced the vote on four sections \~hich had been voted on 
at the July 23 meeting and continued by mail. 

On Section 11, Article XII (indirect debt limit) the vote \'laS as follmvs: 
Those votlng YES \vere Nr. Aalyson, Senators Applegate, Bolton and Calabrese; Hessrs. 
Carson, Cnrter, Cler.c, Cunningham, Representatives Celeste dnd Fry, Senator Gillmor, 
Nessrs. Heminger and Montgomel<y; Senator Ocasek, Nrs. Orfirer, Representatives Roberto 
and Russo; l'lessrs. Shocknessy, Skipton, Nrs. Smvle, Hessrs. Taft and Wilson. Messrs. 
Bartunek and Mansfield voted NO. }rr. Guggenheim and Representative Norris abstained. 
21 YES; NO, 2; 21 votes needed. Adopted as a Commission recomnJcndation. 

Section 2a of Article V. (Ballot rotation) Those voting YES were }~. Aa1yson, 
Senator Applegate, Mr. Bartunek, Senator Bolton, Messrs. Carson and Carter, Senator 
Calabrese; }Iessrs. Clerc and Cunningham; Representative Fry; Senator Gillmor; Messrs. 
Guggenheim, Heminger, Hansfield, l'lontgomery, Senator Ocasek, Mrs. Orfir:er, Repre" 
sentatives Roberto and Russo, Messrs. Shocknessy and Skipton, Mrs. Sowle, Represent
ative Speck, and Hr. Wilson'. Representative Norris voted NO. YES, 24; NO, 1;21, 
votes needed. Adopted as a Commission recommendation. 

Section 3 of Article V (repeal) (Voter'g privilege from arrest going to the polls) 
Those voting' YES were Hr. Aalyson, Senator Calabrese; Hessrs. Carson, Carter, Repre
sentative Celeste; Messrs. Clerc, Cunningham; Representative Fry; Nessrs. Guggenheim, 
Heminger, Nansfield, Montgomery, Senator Ocasek, Mrs. Orfirer; Representatives Roberto 
and Russo; Hessrs. Shocknessy and Skipton; Hrs. Sowle and Messrs. Taft and Wilson. 
Mr. Bartunek voted NO. YES, 21; NO, 1; 21 votes needed. Adopted as a Commission 
recommendation. 

Section 6 of Article V. (Voting by mentally incompetent). Those voting YES 
were Mr. Aalyson, Senators App1egntc and Calabrese; Messrs. Carson and Carter, Rep~e~ 

sentative Ce.leste; He'ssrs. Clerc and Cunningham; Senator Gillmor; Hessrs. Guggenheim, 
Heminger, N:msfield, Nontgomery; Senator Ocasek; Nrs. Orfirer; Representative Roberto, 
Messrs. Shocknessy and, Skipton; Mrs. Sowle and Hes'Srs. Taft :md Wilson. Mr. Bartunek, 
RepresentativES Fry and Russo voted NO. YES, 21; NO, 3; 21 needed. (The roll calIon 
this section ,,'us kept open duri.ng the meeting and was completed during the meeting. 
Adopted as a COlmnission rec01lUllen,btiotl. 

The roll calls on these se.ctlons were declared closed. 
'~Q~'" .,L,' 
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r-tr~",l$a.1:tun~k'... l thought S~ction 6 was goins to be resubmitted to the committee for� 
-r~:Wi:)rdtng; ra'ther than' taking votes by post: card::;.� 

Mr.s.S,owle .• 'J;he section reconsidered by the connnittee pertained to th~ matter of felony� 
oonv~ctioll. I think we have reconsidered this one and changed the language at the July� 
mee,ting. ' Including the word "adjudiccltcd" was one of the changes. We prescntcd it in� 
:fl-nal£'orm after consideration at the July neeting.� 

Mtf>',: ,B~iksson .. We started the vote at the July meeting. It \.;ras the one on felons that� 
'w'a~ r,esubmit:ted to the committee and the committee has another proposal today. We did� 
no.t S''tart voting on that at the July meeting.� 

'·t ., 

Mt': •.. n,artunek -, I had understood that this one was to be reworded~ I will withdraw any 
,o1l>l:ect'ionsbecause it's not that important. 

.� ,'~ r' . , 

'.� ~,~'e4'tter'~ The :Chair \o1ould like to hold the roll call open on Section 6 to give the 
m~~'rs who will be coming in the courtesy to vote. There are a number who have not 
r~ebrd~d a v~te one ~ay or the other, who I anticipate will be here. 

,~. Mansfield .. Apparently the last time I voted NO for the record and then when 
the Qa;~dwa$ submitted to me I voted YES. Mr. Bartullek sort of refreshes my recollection. 
Ihav~f a fairly d,istinct recollection the same as Mr • Bartunek's, and that may explain 
my problem. lfo~"ever, I'm satisfied that I am nO\I1 recorded properly. 

l 

'. Md. Battunek ~Would you have Mrs. Eriksson send me the minutes of the last meeting when 
, tbe"l~aireet debt limit was discussed? I'm beginning to think it's a doubtful practice 
, to:se'ri4 pos.J: cards to peop le who never come to meetings. They don't hear the arguments. 

i� :' ," ". 

.� . . ' 

Mr. Ca-x-te:r: ;".This 'tl1as a procedure that was adopted some time ago, Joe, as being an ap
.. prop;l:'~a'I,te Q~e.' 

~. ~B~t;tpne\t .. I'm just inquiring. I would like to have this information if I nny. I SF. 

thi.11\tt.~ tbat I might want to suggest to ~he Commission that we reconsider the reguintioni> 
tile :o,p~aee ,\Jnder, allowing peop Ie to vote who never hear the arguments., and aren't f£l1l1iliar 
~\lithCapY:thiUg other than. the statement submitted by Mrs. Eriksson. 

Mr. Cart:er .. Everyone gets the minutes. 

Mr. ,B~~tun~~ ;. That doesn't mean everyone reads them. 

Mr.,' Cat.t.er, .. As I understand it what you would like to have is a record of the members 
t"',at:verepreeent at the Connnission meetings at which the indirect debt limit was discussed. 
TIl!S w~s brought to the Commissionst the July meeting. It was discussed, we had public 
hearings and then we c~mnenced the voting process. 

Mt~~at'tun.ek - And a copy of those who voted on it. 

Mrs.' SQwle - The ~anguage voted on at the July meeting for Section 6 was as follows: I 
mo~e,the repe~l of present section 6 of Article V and the substitution therefor of a new 
scctt9\l 5. ' "the Geperal Assembly shall have pO\oler to deny the privileges of an elector 

. t()aIli:,;pe~sonadjudicated mentally incompetent for the purpose of voting only during the 

.'� 

e L 
i 

i: 
t: 
l 

per>.j..~~'ofsucb incompetency." I think the amendment to that from the original proposal 
of theCommbs::lQu primarily was to add the word "adjudicated." • 
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Mr. Carter - Then we will again give the opportunity to latecomers an opportunity 
to act on this. We will now proceed with the committee reports. The committee on 
Elections and Suffrage, Mrs. Sowle. 

• 

• Mrs. Sowle - First we will continue to consider the committee's recommendations on 
Arti.cle V and three other articles concerning elections. There is one remaining provi
sion to vote on in Article V. At the July meeting we were considering and discussing 
the matter of eligibility to vote and eligibility to hold office, of those convicted 
of a felony. After that Commission meeting, the committee took under consideration a 
proposal made by Mr. Carson that the matters of eligibility to vote and eligibility to 

• 

hold office be treated differently. The committee agreed with Mr. Carson's suggestion 
and we have a new proposal for the Commission today. It was a matter that the committee 
had not considered at all and we were grateful to Mr. Carson for bringing it up. The 
new proposal reads as follows: "The General Assembly shall have the power to deny the 
privilege of voting to any person convicted of a felony only during the period of in
carceration and to deny the privilege of being eligible to office to any person con
victed of a felony." 

• 
Now if I may take the two parts of that separately for just a moment and then 

entertain any questions or comments that anybody may have. The first portion grants 
the power to the General Assembly, very limited power, to deny the privilege of voting 
to a person convict~d of a felony only while incarcerated so that the General Assembly 

• 

cannot deny voting privileges under this proposal to anybody on probation or to anybody 
after parole or pardon. There has been considerable discussion of this both befor.e the 
Commission and before the committee and it does conform to the current law, which is 
by statute. TIlere were people who felt that the provisions of the statute should be 
reflected in the Constitution. The second portion of it is less restrictive upon the 
General Assembly on eligibility to hold office. The General Assembly would have broader 
powers under this provision to deny eligibiHty to office to a person convicted of a 
felony. Are there any questions or comments about the proposal? Shall we take up 
first the eligibility to vote? 

• Mr. Bartunek - I am still opposed to this. I don't think a felon should be allowed to 
vote while he's on probation and I don't see any necessity for having to change the 
constitutional provision in any way. I am going to vote NO. I don't think the language 
is too clear. 

•� 
Mrs. Sowle - Of course the committee would be happy to consider any language changes.� 
It seems clear to me. Any improvement in the language would be very welcome.� 

Mr. Skipton - Do I understand it correctly that the present statutory law now treats 
felons in exactly the same way as the amendment? So, actually the legislature has ac
complished this already. Why bother to change the Constitution? 

• Mrs. Sowle - There were those in the Commission and on the committee who felt that it 
should be frozen into the Constitution because of the importance of the suffrage, and 
that the General Assembly might want to change it again. 

Mr. Skipton - Did any convicted felons appear to testify about it? 

•� Mrs. Sowle - Not that I know of.� 

}tt. Bartunek - Who is the mOVing force behind letting the convicted felons vote? 

• 397 
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l1r. Fry - Mr. Chairman, r think that when this was considered by the General Assembly 
during its consideration of the new criminal code and this change was made, it was on 
the basis of rehabilitation. We've had a whole series of legislation this year making 
it easier for someone who had been convicted to be rehabilitated. For example, first 
offenders can have their record expunged. This is simply a social trend'and a legis
lative trend. I suspect we have had proponents for this attitude before the legisla
ture. 

Mr. Bartunek - I recognize the social change but I think we're giving more considera
tion to the criminal than we are to the victim. I don't see any reason to change this. 

Mr. Fry - I supported this in the legislature when we were having these changes. I 
thought that possibly we were moving too fast. On the other hand, it's not more con
sideration for the convict. It's consideration for his possible rehabilitation. 

Mrs. Sowle - I think the policy the committee was attempting to promote was the widest 
possible suffrage, limiting the power of the General Assembly quite a bit to deny the 
vote. That was the general policy. 

Mr. Shocknessy - We ought to include any period of parole. Personally I am willing to 
accept it any way, but I think that mere incarceration isn't enough. I think it should 
read "incarceration or during the period of parole." I think what you're doing is 
denying the privilege for a specific period. Then you define what the period is and 
then against whom or concerning whom the privilege is denied. 

Mr. Fry - We're denying the General Assembly leeway in this instance by putting it in 
the Constitution. The General Assembly might be able to react more quickly to the 
change in social conditions. At the present time the General Assembly has authority 
to make this decision and at the present time we're saying that if he is pardoned or 
paroled he can vote again. There may be a time in the future when we'll want to 
change that. We're taking the prerogative away from the General Assembly. 

Mrs. Sowle - This certainly does. It is the policy of the Commission to give as much 
leeway as possible to the General Assembly. The justification that the committee felt 
there was for going against the general policy was the basic fundamental importance 
of the right to vote, and that it should be as broad as possible and the General As
sembly should not have a great deal of power to deny the vote, so that was the policy 
we were following. 

Mr. Shocknessy - You are denying the General Assembly the right to deny while the 
person is on parole. If you give the General Assembly authority to deny the privilege 
while any person is incarcerated or until he has fulfilled his obligation, I don't 
think just incarceration is adequate. 

}~s. Sowle - We felt that there were justifications for denying the vote to those in
carcerated that did not exist with a nonincarcerated person who is continuing to serve 
his sentence. That if the purpose of parole is rehabilitation he ought to be treated 
as though he can perform the obligations of citizenship. Of course if he violates 
parole and goes back to jail then he loses the right. 

Mr. Skipton ~ I also note that the statutes refer to incompetency as an elector or 
juror. We don't say anything in the Constitution about excluding them from serving 
as jurors. Was this discussed? The section quoted here states that those convicted 
of a felony are incompetent to be an elector or juror. We say nothing about his right 
to be a juror. 

•� 
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Mrs. Eriksson - Presently, 'the Constitution does not define who is a juror and the 
General Assembly has used the term "elector" in some instances and one of them has 
been to define who may be a juror. The conclusion was reached by the committee that 
it was not necessary to mention that in the Constitution, that that was within the 
prerogative of the General Assembly. 

Mr. Bartunek - You're making the person on parole an elector by this process, therefore 
putting him on the jury of his "peers." 

Mrs. Eriksson - The proposed substitute just talks about the privilege of voting--that 
I think is a very specific term. I don't think that that would be construed to en
compass serving on a jury unless the General Assembly should choose to define it that 
way. 

Mrs. Sowle - We don't feel that this has any effect on the power of the General 
Assembly to say if you've been convicted of a felony you can't serve on a jury. The 
General Assembly's power to do that is not touched by Section 4. 

Mr. Bartunek - I believe that there's been a recent case which held that even a person 
who is not registered to vote could be considered an elector. That would mean a convict 
on parole is eligible to vote and is therefore an elector. 

~tts. Eriksson - The statute separates the concepts of voting and jury service and the 
General Assembly made that distinction. The General Assembly in enacting the criminal 
code has said that a person is incompetent to be an elector or juror, therefore separ
ating the two concepts, so I don't see that the committee recommendation is in any way 
affecting the power of the General Assembly to say who shall serve as a juror. 

Mr. Mansfield - Let us clarify what the situation is now. The legislature has seen 
fit, apparently, in section 2961.01 of the Revised Code to give a person that has be~n 

convicted but is on parole the privilege of voting, etc. and provides that he is compe
tent to be an elector during the period of probation or parole or in the event that 
he is pardoned. What we're suggesting to do is a kind of reverse twist, to put in the 
Constitution what the legislature, in effect, has already done, and adding a restriction 
that the legislatIve power ceases when the man or woman, as the case may be, is not 
incarcerated. Am I right about this? 

Mrs. Sowle - That the power of the General Assembly a?plies to the situation of incar
ceration The General Assembly can deny the privilege to vote. 

~tr. Mansfield - The more we talk about it the more I am inclined to think that there 
is no reason to change the present provision. 

Mrs. Sowle - I move the adoption by the Commission of the recommendation of the committee 
with regard to See-tion 4 of Article V which would read "The General Assembly shall have 
power to deny the privilege of voting to any person convicted of a felony only during 
a period of incarceration and to deny the privilege of being eligible to office to any 
person convicted of a felony. 

}~. Carson seconded the motion. 

Mr. Fry moved to amend as follows and have it read: "The General Assembly shall 
have the power to deny the privilege of voting and being eligible to office to any 
person convicted of a felony." This gives them the same prerogative as in the new 
criminal code. 

Mr. H~ninger seconded the motion. 

399 



Mri. Sowle - I would si~ply like to see if you would like to consider making that. 
exactly parallel to the present language except for the last part. It would read 
"The Genaral Assembly shall have power to exclude from the privilege of voting or of 
beind eligible to office--so far there is no change from the present lallgual5e--"any 
person convicted of a felony." That would get rid of the obsolete language. 

Mr. Fry and Mr. Heminger Agreed. • 

Mr. Carson" Wasn't this the original conunittee proposal? 

Mrs. Sowle - That's right. What Mr. Fry has proposed was the original committee pro
posal and the Commission amended that. 

Mr. Carson - I guess my real question is what would the committee's .attitute on this • 
be at this point? 

Mrs. Sowle - The cOJmnittee accepted the change that the Commission had made and went 
on with that language. I can't speak for anybody but myself, and I don't fee!' strongly 
about it one way or the other. OUr initial concern was to update the language on it. • 
J think the present policy of the General Assembly is one many of us agree with. 
Whether it should be in the Constitution is a much closer questi.on. 

r1r. Carter - All right then, shall we have a show of hands. I'm taking a vote on the 
amendment. All those against will you raise your hands. I believe everyone voted in 
favel: of amending the motion as presented by Mr. Fry. • 

Mrs. Sowle - I abstai~ed, for the record. 

Mr. Carter - I think we are now ready for formal action by the Commission, which requires 
a roll cllll. •� 

~lose voting YES were Senator Applegate; Representative~ Fry, Roberto and Russo; 
MessrB. Bartunek, Carson, Carter, Clerc, Guggenheim, Hemi.nger, Mansfield, Shocknessy, 
Skipton, Mrs. Sowle and Nr. Wilson. None voted NO. 

Mr. Wil~on - I am concerned with Saleability, and feel this is the botter solution to 
this sectIon. •� 
M~. Carter - We'll keep the roll call open until the next meeting. 

Hr. Shocknessy - How many did you get on that? 

Mr. Carter - Fifteen. •� 
~1rs. SOY:le - That leaves us with one section ot Article V, section 6, on which the 
voting is not complete. We'll pass that over for the moment. If we don't hav~ 21 
in favor before the end of the meeting then then I will present a committee alternative. 

Mr. Bartunek - I don't understand that kind of procedure, Mr. Chairman. •� 
Mr. Carter - It was the committee's decision that if this did not meet with the ne.:essary 
approval of the Commission that we had a backup motion to submit. That's the mentally 
ill question. We've had a great deal of di.scussion on this. 

• 
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Hr. Fry - Mr. Chairmo.n, I refer to the corrnnents of Mr. Hilson as far as saleability 
is concerned. 

Mrs. Sowle - The alternative would be just outright repeal of that section. 

Mr. Bartunek - Is that the normal pr.ocedure? When something is defeated the comm.ittee 
has the right to present an alternative. 

Mr. Carter - I think the connnittee has that right, yes. 

Mrs. Sowle - Sympathy for outright repeal was exp'Lessed both at the cOnID1ittee and by 
some Cormnission members. I am proceeding through the report of the Elections and 
Suffrage. Corrnnittee dated April 22 and thi.s takes us to Article II, Section 21 of the 
Constitution. Outside of Article V certain sections in three other Articles were 
considered by the committee as pertaining to elections. Article II, Section 21 
reads liThe General Assembly shall determine by 1m., before what 8uthority and in what 
manner the trial of contested elections shall be conducted." He saw no reason to 
change that proposal. Hithout that section it ,,,as felt by the committee we might be 
throwing this matter to the courts instead of to the General Assembly. We saw no 
reason to recorrunend any change. Are there any questions or cormnents about that pro
vision? 

Mr. Mansfield - For information, let me ask a question. Other than the report of the 
commi.ttee is it correct thilt there "lOuld be no other evidence that the corrunittee and 
this Cormnii>sio1"l have discussed the section? 

Mr. Carter - It would be in our report to the General Assenmly. 

Mr. Hansfield - That He had discussed it and recommended no change? 

Mr. Carter - That's correct. 

Mr. Shocknessy recommended that some formal Commission action should show accept
ande of the report in ord8r to show agreement with this recommendation. The comnittee 
report was accepted by all present, by a show of hands. 

Mrs. Sowle - Now we're proceeding to Article III, Section 3. The committee is recom
mending repeal. It is antiquated and outdated. Sect ion 3 provides "The returns cf 
every election of the officers named in the foregoing section shall be sealed up and 
transmitted to the seat of government by the returning officers directed to the presi

dent of the senate, who, during the first week of the session, shall open and publish 
them and declare the result in the presence of a majority of the members of each house 
of the General Assembly. The person having the highest number of votes shall be de
clared duly elected but if any two or more shall be highest and equal in votes for the 
same office one of them shall be chosen by joint vote of both houses." Referring to 
the first sentence uhich is the longest portion of that section, the committee simply 
considered that this is an antiquated provision. By the tinie of the transmi~tal to 
the seat of government provided for here everyone already knows the election returns 
these days. At the time Section 3 was put into the Consti.tution there ,,,as no elections 
officer of the state and now, of course, the Secretary of State is the elections 
officer so we felt this was an obsolete, unnecessary provision. I think the committee 
report refers to it as an anomaly. The second sentence does have some substance. It 
provides for a tie-breaking vote by the General Assembly. If this is repealed, as the 
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c011ll11ittee recommends~ the !:"epeal would require the General. Assembly to provide for the 
rare case of a tie vote in a statewide election for an officer of the executive branch. 
By statute now, the General Assembly provides that the Secretary of State shall decide 
who is elected in the case of tie votes for all officers other than all officers of the 
~xccutive branch. If ,~e repeal this the General Assembly would have to make some pro •
vision for tie votes for officers of the executive brancl1. I think we can consider 
Section 3 without considering other sections so I will move the repeal of Section 3 
of Ar.ticle III. 

Mr. Roberto seconded the motion. • 
Mr. Mat'l.sficld - I'm not quite clear, Katie, are you saying that the procedure set forth 
in the flrBt sentence is now being ignored? 

Mr. Skipton - No, it is not being ignored. 

Mrs. Sowle - It's a formality, I gathered. • 
Hr. Bal·tunek - It's a nice gesture. 

Mrs. Eriksson - It is provided by statute. 

~~s. Sowle - It simply provides for the declaration of election results long after they • 
are knolffi. 

Mr. Mansfield - You've got an analogous situation in the election of the President of 
the Uni.tcd States, with the electoral college. I don't see much wrong with leaving it 
the way it is. • 
Mr.s. Sowle - It certainly doesn't hurt to leave it as it is. This was a clean-up 
1:ccom:ncl1dat1.on. 

~Ir.. Hilson - I don't object too m1.~ch to the elimination of what is now a mere formality 
but I do object to the elimination of deciding a tie vote. I recommend we keep the • 
s~cond sl~ntence. 

MrB. Sowle - I believe it was the consideration of the committee that repeal of section 
3 would simply leave the decision where it is now. The General Assembly.could provide 
that the General Assembly shall break that tie, jl.lst as the Constitution does now. On 
the other hand if the General Assembly should feel it cumbersome it could resolve it • 
by providing otherwise. 

Mr. Carson - Is there anything in the Constitution, other than this section, that states 
that the person with the highest number of votes is elected? Can we take that out with 
safety? •Mr. Skipton - TIlere is a great difference between the· highest number and a majority. 
We no~ elect by pluralities--we don't have run off elections. You will open the door 
to having run-off elections. 

Mr. Carter - A very good point. •Mrs. Eriksson - I don't think there is any other provi3ion in the Constitution. 
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Mr. Bartunek - What you're doing is taking more and more restraints off the 
General Assembly and allowing them free wheeling powers. 

Mr. Carter - If there is no other provision, it becomes a very sabstantive change. 
It will allow the GeneraJ. Assembly to have run-off elections. 

Mr. Bartunek - I share Mr. Mansfield's and Mayor Wilson's feeling on the tie vote. 

Mr. Russo - 1 feel that the dignity of presenting returns to the House and Senate 
should be maintained becaUSE: we do have some ceremony in the governmental structure 
and we should keep some of it. 

Mr. Carter - The question is the repeal of Section 3. 

Mr. Skipton - Somebody can still move to amend. 

Mr. Carson - I would like to see the first sentence eliminated and the last sentence 
retained. 

Mr. Carter - How many would be in favor of referring it back to the committee with 
the thought of eliminating the first sentence? 

Mr. Bartunek - I favor leaving it just the \vay. it is. A ceremonial function is a 
nice kind of thing. 

Mr. Fry - '11le Constitution is not the place to maintain ceremony. If they want 
ceremony, they can have it regardless, but we've talked about keeping the Constitu
tion simple, easy to under~;tand, <:Ind as free as possible. 

Mr. Bartunek - I thought we were to make as few changes as possible, only when man
dated by difficulties and problems. 

Mr. Shocknessy - We have a question before us, don't we? 

Mrs. Sowle - The objective of the couunittee was to eliminate what seemed to us out
dated and unnecessary, the first sentence, and to leave to the General Assembly the 
determination of how ties are broken. We had not considered the other point, about 
the highest number of votes. There \vas no discussion about that in the cormnittee. 

Mr. Carter - I sense two viewpoints here. One is that in view of Mr. Carson's 
comment. Speaking as a member of the committee, I would not be willing to take out 
the second sentence. I think that's important to leave in. I think the first sen
tence is another question on \vhich I sense some divis ion of opinion, and I thought 
if we had a show of hands on that then we \i1ould have grounds to consider \l7hether it 
was \vorth referring back to commj ttee, with a reconunendation on this. HUh that 
in mind I vlould like to get an expression from the Conrrnission as to ho,,1 many would 
feel that we might delete the first sentence. This is an advisory vote, with the 
idea of sending it back to committee so that it could come back to the Commission 
for full consideration on that basis. 

Mr. Roberto moved to refer the section back to the connnittee. 

Mr. Skipton seconded the motion, noting that he felt the committee in its de
liberations should take a look at how these election returns are certified. 

Mr. Skipton - I think you have to have something in the Constitution that spells out• 
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who is going to do it or how it is going to be done. It's a vital element of our 
system. 

By a show of hands the matter was unanimously referred back to committee. 

Mrs. Sowle - In that event the section on page 21, section 4, I think I will not 
make a motion because it is related to Section 3. The committee will just take up 
Section 4 again, along with Section 3. 

Now we are to page 23, Article XVII, Section 1, time for holding elections. 
And there are several things that have to be considered together here. The present 
Constitution reads as follows: "Elections for state and county officers shall be 
held on the first Tuesday after the first Monday in November in even-numbered years 
and all elections for all other elective offi.cers shall be held on the first Tuesday 
after the first Monday in November in the odd-numbered years. II The conunittee is, not 
recommending any change in that section so far but it is reconunending the addition 
of the following. liThe term of office of all elective county, township, municipal 
and school officers shall be such even number of years not exceeding four as may be 
so prescri.bed. The General Assemtly may extend existing terms of office so as to 
effect the purpose of this section. 1I This is not a substantive change. This laQ!'"
guage is merely transferred from Section 2, so I won't make a motion until we get 
to Section 2 and you see why we're moving that language around. 

Mt'. Carter - In other words, you want to put several sections in context with the 
other. 

Mrs. Sowle - That's right. 

Nr. Carson - The words "so prescribed" does that refer to anything the General Assembly 
does? It seems to be left hanging as to who prescribes it. 

Hrs. Eriksson .. It eould say "prescribed by law." 

Mr. Cartet' .. Let's go ahead with the discussion on all three of these. 

Hrs. Sowle - The Section 2 of Article XVII has three paragraphs. We arc recommending 
the retention of the last paragraph and the deletion of the first two. The first 
concerns terms of office. The second paragraph "The General Assemblr. .shall have 
power to so extend existing terms to effect the purpose of section I} We would retain 
the third paragraph in Section 2 concerning vacancies in office with one change. The 
first sentence of the third par.agraph reads "Any vacancy which may occur in any elective 
state office, other than that of a member of the General Assembly or of governor" and 
we would add to that "or of lieutenant governor shall be filled by appointment by 
the governor until the disability is removed or until a successor is elected and quali 
fied." The connnittee felt that the words "or lieutenant governor" should be added 
because it makes it consistent with other provisions of the Constitution. The effect 
of the language as it is now would suggest that the governor should fill a vacancy 
in the office of lieutenant governor if that office is vacated, but other provisions 
of the Constitution make it quite clear that that office is not to be filled by the 
governor, in case of vacancy. Paragraph 3 of Section 2 of Article XVII appears to 
oe inconsistent with Section 18 of Article III. According to Sections 15 through 18 
of Article III the lieutenant governor is not one of the offices which the governor 
has the power to fill should a vacancy arise. The Executive Committee studied Section 
18 and concluded that in the event that the offi.ce of lieutenant governor became va
cant it would not be necessary to fill the office. We merely conformed this section 
to the reconnnendation of the Executive Committee. 
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Mr. Skipton - It was just simple recognition of what the practical situation would 
be if a vacancy 0ccurred there. One of the reco~nendations that had been made was 
for tandem election of the governor and lieutenant governor. I would go along with 
your committee's recommendation. 

come 
Mrs. Sowle - That's the o~ly change that we are recommending and we can/back to that 
in a fuller discussion after \Ie present these several sections. The provisions of 
the first two paragraphs would be eliminated from Section 2 and that one change made 
in paragraph 3. 

Turning to Article III, Section 18, vacancies to be filled by the governor, ,.,e 
are recorrrrnending repeal of Section 18. It covers vacancies in the executive offices 
that are to be filled until disability is removed or a successor is elected. Going 
back to Article XVII, Section 2, that section also concerns terms of office of cer
tain judges, and it refers to elective county, township, municipal and school offi 
cers. It also specifies the terms of office for judges of the common pleas and pro
bate court as six years. In Article VI, Section 6 the terms of judges of the common 
pleas court are set at not less than six years. In addition, Article IV recognizes 
the probate court as a division of the common pleas court. The distinction between 
the t"o courts in Article XVII is obsolete. These are not substantive problems that 
we're talking about, but problems of updating these provisions which no longer are 
applied. Article XVII also contains a reference to the terms of office of justices 
of the peace Hhen in fact justices of the peace no longer exist. The committee 
therefore recommends the removal from Section 2 of Article XVII of all judicial 
language. Now that covers the second sentence of the first paragraph of section 2. 
We're reconunending the removal of all that lant,'Uage because it's not only ineffective, 
it's inconsistent with what the present situation is. Paragraph 3 of Section 2 ap
pears to be inconsistent with section 18 of Article III and I've already referred to 
that problem which concerns whether the office of lieutenant governor is to be filled 
by the governor in case of vacancy. Article XVII and Section 18 of Article III are 
repc!ti.tious with respect to filling the vacancies of executive officials. The repeal 
of Article lII, Section 18 is recommended because its subject matter is covered in 
Article XVII, which provides more generally for any elected state officer. 

The sentence in Article XVII, Section 2, "the terms of office of all elected 
county, township, municipal and school officers shall be such even number of years 
not e,cceeding four as may be so prescribed" has been moved to Section 1 of that 
article. 

Mr. Carter - In other words in Section 1 of Article XVII there is no substantive 
change in the Constitution. The second sentence was merely putting something in 
that \'1a3 elsewhere. 

Mrs. Sowle - The corrnnittce favored retaining this sen.tence because it is not provided 
for elsewhere in the Constitution. One thing that I haven't explained is the first 
sentence of the first paragraph of Section 2. "The term of the governor, lieutenant 
governor, etc. shall be four years. The iluditor of state shall hold offi(;e" now I 
am looking for the comment, because I've had a blank as to where that went. 

Mrs. Eriksson - The first sentence of Section 2 is duplicated in Article III. 
Article III already provides for the term of office of governor, etc. Just as the 
terms of office of judges are provided for in Article IV. 

Mr. Mansfield - What was the reference in Article III, what section?' 
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Mrs. Eriksson - Section 2, Arti.cle III provides for the term of office of governor, 
lieutenant gove~nor, secretary of state, trpasurer of state and the attorney general. 
That's an already existing section of the Constitution which is being retained. No 
changes are being recommended by the Commission. And this is redundant in Article 
XVII • 

Mr. nartunek - Where in the Constitution is the term of judges covered? 

Mrs. Sowle - Article XVII, Section 2 specifies the terms of office for judges of the 
Comn~n PIcas and Probate Court as six years, but there is a provision in Article IV, 
Section 6 covering the same thing, and Article IV, Section 6 specifies that terms of 
judges of the common pleas court are set at not less tiian 6 years. In addition, 
Article IV recognizes the probate court as a division of the Common Pleas Court, so 
that the di::;ti.nction between the t~vo courts which we have in Section 2 of Article 
XVII is now obsolete. Then Article XVII also contains the reference to office of 

the justices of the peace when in fact they no longer exist. 

Mr. Carson - If this provision of Section 2 of Article XVII is repealed with respect 
to terms of judges, Article IV, Se~tion 6 would stand? That would permit the legis
lature to increase the terms beyond six years? 

~~. Bartunek - That's correct. 

Mr. Carson - Today the term is set by the Constitution at six years? 

Mrs. Eriksson - There's a difference presently between Section 2 of Article XVII and 
Section 6 of Article IV. 

Mr. Carson - So the substance would be that we are giving power to the legislature to 
increase the length of the terms of a common pleas judge. 

Mrs. Eriksson - TIle power is alLeady in Section 6 of Article IV. The conflict between 
the two sections has never been raised, since the terms are six years. 

Mr. Bartunek - What does thi.s do -to municipal judges? 

Nrs. Eriksson - They are not provided for in the Constitution. 

Mr. M~nsficld Article XVII, Section 2 is a later expression of legislative intent 
whether thfl committee considered making changes ill Article IV in order to make Article 
IV consistent with Article XVII. 

Mrs. Eriksson - Section 6 of Article IV--the judicial article-- has been amended 
more recently than Section 2 of Article XVII. 

Mr. Mansfield - Let me ask the question this way. When the judiciary article was 
enacted, was there any discussion about the difference between that and Article XVII? 

Mrs. Eriksson - To the best of my recollection that was not discussed in the course 
of the legislative process on the Modern Courts Amendment. Senator Gillmor might 
rE~member. The terms of judges were in the Hodern Courts Amendment and that was in 
1967. The most recent amendment did not alter that althoug~ the section was amended, 
of course, i.n 1973. 

Mr. Mansfield - If we adopt the committee recommendation, then the term of the 
common pleas judges is anything but not less than six years. This bothers me. 
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Hr. Bartunek - t1rs. Eriksson said the Constitution did not apply to municipal judges. 
As I read this first paragraph, it says "terms of other judges not exceeding six 
years" which would apply to municipal judges. Section 2 of Article XVII says that 
the terms of office of the supreme court, courts of appeals, common pleas, judge of 
the probate court, other judges. l-ihere does the authority of ti1e municipal court 
come from? 

Mrs. Erilw~on - I meant that municipal courts are not constitutional courts. They 
'.Jere created by the General Assembly pursuant to Section 1 of Article IV which says 
that the General Assembly may create other courts. They are not specifically men
tioned in the Constitution but this section does apply to terms. It would be up to 
the General Assembly. 

Nr. WilSOll - The General Assembly is bound to make the terms six years, under this 
section. 

Mr. Bartunek - In New York State the judges serve 10 years. 

Mrs. 8m,de - The substantive matter of the terms of judges vlaS not something that 
our connnittee took HI'. We felt that the Judiciary Connnittee would study that. If 
you have reservations about that section perhaps we could by some action refer the 
question to the Judiciary Committee. 

Mr. Carson - I have a real reservation about changing a system to permit the legisla
ture to create a 12 year term for judges of conmon pleas courts. Secondly, it seems 
to me I do think the Judiciary Con~ittee ought to consider this question when they 
consider the question of how these people are to be selected. I just wonder whether 
we should be voting on this until they have had a crack at it. 

Hr. Hansfield - I think this is a matter before the Judiciary Counnittee. 

Mr. Bartunek - I agree that the Judiciary Connnittee should consider this, but this 
committee has made a report and we ought to pass on it. The Judiciary Committee can 
make a recommendation about terms, and ,ye ought to move ahead on this recommendation. 

Nr. Carson - I'd like to <'lsk another question. It has to do with page 25 and the 
addition of the Ii eutenant governor. Number I, I I d like to have somebody tell me 
why it has been concluded that it's not necessary to replace the lieutenant governor 
during his term if the office should become vacant. Secondly, I thought that we had 
voted a couple of years agl) to recommend tandem election of the governor and lieutenant 
governor and that this Commission is on record reconnnending that provision. If that 
is so, it ,,,(mId seem to me that perhaps there should be some consideration given. to 
permitting the governor to fill that vacancy. 

Nrs. Sowle - He \.Jere trying to conform this provision "'ith Section 18 of Article III 
which says should the office of secretary of state, treasurer of state, auditor of 
state, or attorney general become ..• the governor shall fill the vacancy. That 
was the policy that we understood the Executive Connnittee had folloHed. It was not 
to make the lieutenant governor an offi.ce that the governor filled. We were conforming 
this section ,vlth Section 18 of Article III. I think at one point that I did sit in 
on the discussi.on before the Executive Committee "'hen that "as discussed and it was 
simply felt that the duties of the lieutenant r;overnor Here not such that the office 
needed to be filled. 
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Hr. Skipton - In the recommendation for a tandem election it also provided for how 
the duties of the lieutenant governor '''ould be prescribed and gave these essentially 
to the governor, and the feeling was that the governor could reassign all these 
functi.ons just as well since the lieutenant governor would no longer serve as pre
~ding officer of the senate. 

Mr. Carson - ~1at happens if the office is vacant and the governor should die? 

Mr. Skipton - There were provisions for filli.ng vacancies right down the line. 

Mrs. ErIksson - Would i.t be helpful if this discussion were postponed and I obtained 
a copy of the rccormnenJations on vacancies and succession that have already been 
adopted? 

!'-Ir. ntJrtunek .. I would like tl) see the ,.,ords "lieutenant governor" deleted. I would 
think that the governor should be able to appoint all of the offices, even more im-. 
pOl·tautly, the lieutenant governor. 

Mr. Carter - It might be well to take a look at where we stand currently, and put 
this question in context with that. 

Mr. Russo - To go back to what Mr. Mansfield said, this report is very difficult, 
at least it is for me, and I think i.t' s the first time we I ve taken this approach 
to constitutional issues. I understand that the Constitution is complicated by 
taking different sections and trying to lump them together and eliminating other 
sections but I think I need more time. 

~~. Carter - There's no reason at all that we could not have this discussion today 
and postpone decisions until our next meeting. We do have on the floor a motion, 
seconded, so that again we might have another motion to rerefer this to the committee. 

Hr. Bartunek - T would certainly withdraw my motion, if it's the sense of the Com
mission to do that. What I'm trying to do is move ahead. These people come from 
fill" distant places and would like to move ahead to the next problem. 

Mr. Carter - If it makes sense then what we can do is give every member of the 
Commission an opportunity to revie,oJ these. 

Mr. Skipton - As far as I can see, what this cOlmnittee has recommended here is con
sistent with what has transpired before. I think we would have to leave it in limbo 
for some time if we don't act upon it now. 

Mr. Carter - We could take it up at the next meeting. 

Hr. Skipton - I really don't know what you're going to accomplish. 

Mr. Carter - I just don't want to feel that the merdbers of the Commission have not 
had adequate time to reflect on the actions they're taking. 

Mr. Russo - Much of this is contingent upon what some other committees are going to 
be doing, or ,("hat the legislature is going to be doing in putting on the ballot 
certain constitutional arnenmnents already recommended, such as the governor and 
lieutenant governor run~ing in tandem. If the legislature is not going to put that 
on the ballot, what good does it do to change the Constitution? 

Hr. Carter - As I \-'ould understand the changes we I re talking about here, they would 
fit \.lith either the tandem concept or not. 
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Hr. Nansfield - You may be right on the particular point but I think Nr. Russo 
expresses a very c08cnt point that 'vhy do vle tilt at Hindmills? In the light 
of what the legislature has already done vlith some of our recorrnnendations. 

~tr. Carter - I'm not sure that the question of tandem elections is dead. 

Hr. Bartunek - 11y feeling is that we should send amendments to the legislature. 
They mayor may not agree but my feeling is that vle ought to do wh~t vle' re supposed 
to do, make dec is ions and let the legis lature do \vhat it deems is best for the 
people, ,Ind move on. These things may be imperfect and are difficult to understand, 
no question about it, but I \lould like to see us move. 

Hr. Carter - Wouldn1t it be satisfactory to you, Joe, that we take this matter up 
at the next meeting for action? 

Hr. Bartunek - It would be morc satisfactory to me if we take it up right now. We 
pass it or not and go to the next problem. 

He Carter - '\-Ie have t,vo ,'11 ternat ives. One is to take it up now and have a number 
of people who might not be ready to vote to abstain from voting and give them the 
opportunity to record their vote after they lve had a chance to study it. And 
there's some argument fv:::' doing that. It doesn't mean that you are forced to vote 
today. So we can do it either way. 

Mr. Roherto - I \vould move that die issue be deferred until the next meeting, to give 
us time to con:,iuer the term of office, as to whether it should be expressed in the 
Constitution specifically or left to the dis~r.etion of the lef~slature. 

1 think it is very substantive. I would prefer to have a month to think about that. 

Hr. Carter - It '\Vill be put off until the next meeting so everyone will have a chance 
to reflect on this matter. 

The meeting recessed and reconvened at 2 p.m. 

Mr. Carter- Senator Gillmor voted YES and Hr. Russo changed his vote from a YES to 
a NO vote, so that on balance vle have 21 YESSES and 3 NOS on section 6 of Article 
V and therefore I am .in a position to declare that the recorrnnendation has been 
adopted. He will now move on, as schedule<;l, to the local government report. 

Hrs. Orfirer - I am delighted to present the fruit of three solid years of work of 
the Local Government Corrmlittec. I \vo1.l1d like to submit it to you for your acceptance. 
I didn't mean to vote on it, but just to accept the report. 

The report is in t\VO parts and I would like to re.connnend that vle deal with the 
t\vO part:; separately when we begin voting. On the first pa~e of the report is the 
list of all the sections in Article XVIII i-;hich have been rcvie\ved, some :1:01' amending, 
some for no change, and some just renumbering. You will note that i.n addition to 
the 14 sections of Article X\TTII, the committee, in relation to municipal corporations, 
has taken up the i.ndirect debt. limit Scctio'1 2 of Article XII v7hich you are all 
aware of. We took up the ta'{ pre-emption and determined to reconnnend no constitutional 
change. He also had one section from the Initiative and Referendum which will be 
taken up at the next meeting. 

• 
The conmlittee spent many months studying the feasibility of constitutional pro

visions for regional government i.n Ohio. \.Je discussed it from the point of view of 
metropolitan problenlB of a regional nature, transportation, pollution, waste disposal, 
etc. He studied regi.onal government in other states and we held a series of public 
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hearings about it. What enlerged from it all was a belief that regional government 
is the government of the future in this country and in Ohio but that indeed it 
is still in the future. We have gathered, primarily from governmental officials, . 
that there is a fear of loss of identity, that they deplore the idea of a third 
level of 80vernmcnt and a third level of taxation This attitude may begin to 
change before the official ten years of the Commission have elapsed, and the 
committee 'Wouhl likn to reserve the option, perhaps, of reopening this at another 
tIme. In the meantime, 8S yOll arc aware, we concentrated in our first report on 
strengtheni.ng county goverrunent as being the level of govermnent which was most 
appropriacc to handle l-egional problems at this time. 

A:... ticle XVIII, which deals with municipal corporations, was added to the 
Constitution in 1912. Nunicipal officials and residents at that point wanted to 
be ",ble to control their oun government and their o','n affairs. I am not going to 
go into the whe1e background of it, but there had been mtlltip1e classifications, 
special l&Hs-~'at one point every major city in Ohio had a special type of govern" 
ment--it '-las obvious that at this time home rule '·las going to be in troduced into 
the Constitution and it was the central accomplishment of Article XVIII. The 
hom~ rule enncted at that time i.s not like the home rule of ony other state in the 
Union. It is ours alone and my understanding is that it is perhaps a stronger home 
rule than in any of the other states. He are not recommending any change in the 
sections 3 and 7, the home rule provisions, other than some renumbering because 
they are not in a logical sequence. We spent many, many meetings dissecting them, 
,,,riting altt'rnati.ve dri.lfts--one version of those drafts is in Appendix A at the end 
of the report, if you would li.ke to refer to it. We felt that our mission was not 
to '.·n'ite ani-deal constitution or ideal language 'vhich '·le could do if we did not 
aJ.r,~ady have a constitution with 'all the 1m" built up around it that has taken 
place in Ohio, but that our job was to determine whether the present provisions are 
a hindrance oc not. There h;J.s been a long series of judicial interpretations-
they life taken very devious paUlS and chan2;es enroute several times but vIe were 
advised and have come to the conclusion that provisions are not a hindrance to 
good goverIlmel~t of the state or municipal corporations at this time. That the legal 
interpretations do have a reasonably fixed meaning--they are understood and accepted 
by those people who have to ,,,ork with them. 

There is no change recorrnuended in Section 1. We felt that there was 110 need for 
any further classification of tni.micipal corporati.ons. You now know th.ey are divided 
into cities and villages. The dividing line is 5,000 population. We felt that 
further classification or, rea11.y, any claDsification is unimportant because there 
is equal pmvcr for cities and villages to adopt charters and to structure their gov
ernment by charter adoption. It's not limited or restricted by law or by the Con
stitution. ~-Je di.d consider the suggestion of Dean Fordhar:1 that only those municipal 
corporation[3 over 5, 000 shou ld be p<;;rmittcd to adopt charters and acquire home rule. 
We rejected this notion, primarily because we felt that the 5,000 demarcation or any 
demarcation would be an artificial one, that factors other than population level 
determine whether a municipality needs the governing latitude provided by a charter. 
Some of the villages in Ohio are more active governmentally than some of the cities. 
They operate utilities, police forces, for example, and we did not '-lant to remove 
from them the possibility of havi.ng a charter if they so desired. There are at the 
moment 704 Villages i.n the State ot Ohio and 24 of these, or 3%, have adopted charters. 

To proceed to Section 2, it now reads "Genera!' laws shall be passed to provide 
for the incorForation and government of cities and villages and additional 1aTN's may 
nlso be passed for the government of municipalities adopting the same but no such 
additional law shall become operative in the municipality until it shall have been 
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submitted to the electors thereof and aff:i.rmed by a majority of those voting thereon 
under regulations to be established by 1mv." The committecl:'ccommendation ha.s added 

• some wording "General laws shall be passed to provide for the incorporation, c<2~lSol

idation, (0vj!}i(~i.~.solution, alt..cE!i~:!.L0f boundaries and government of cities and 
villages." This D.nlcndment is an attempt to state clearly in the Constitution that 
the General Assembly does possess the pOHer to change thc boundaries of municipal 
corporations, including the specif~c pm"o's to consolidate, divide, dissolve or alter 
boundaric~ in order to meet tIle changing nCC(R and demands placed upon both the state 

•� and local units of governmp-nt in 01lio. \~hile there are currently provisions for an�
nexation, merger, and detac~ncnt of territory, there is no statutory provision for 
dissolution of a municipality. The cOlTunittee believes that the amendment to Section 
2 that it is proposing will make it clear that the General Assembly does possess the 
powers necessary to provide for modificatio':"l of mllllicipal boundaries. The method 
by which the General Assembly implements the proposed amendments to Section 2 is 

• ;eft entirely in the hands of the General Assembly except that it must be by general 
law. I think this is the important thing to keep in mind. 

Mr. Fry - It is by general law, and the General Assembly doesn't have the right to 
change any ind Lv idua 1 boundar ies • 

• Mrs. Orfirer - Yes, the legislature cannot mo.re in and say, well, we think that this 
particular city is too small and ·W'e're gobg to dissolve it. The legislatu-re sets 
the criteria by Hhich, for example, a nrunicipality under 500 people might be dissolved 
and turned into a to\-msh ip. It might s~t up ~mother mechani.sm, another organization 
such as a boundary connniss ion "7hich mip,ht make the actual decisions, based on the 
statutes and the criteria set up hy the General Assembly. He did study methods that 

• are currently employed elsewhcle to help solve these boundary problems. He studied 
boundary conunissions--they exist. on local, regional and state levels. Some have 
rcconur,ending powers, some have c~lforcement po\-lers. Ibny of the members on the com
mittee we:cc really in favor of lrO'il.clating, or at least stEting in the Constitution, 
the possibility of having a boundary cOI~ission. Then it was decided that in line 
with our belief in keeping the Constitution as flexible as possible, and of giving 

•� the General Assembly the fle;dhility that they need to \]ol:k '·lith, we ,"auld not recom�
mend anyone specific form but only that they uo provide for all of these boundary� 
problems. He t"ere aware that including this Gection in the Constitution 'vill not,� 
by itself, alter the present st~tutes dealh~ with merger annexation and incorporation.� 
For those to be altered, the General Assembly would have to ch,mge the statutes. We� 
do beli.eve, though, that 'upon adoption of this section the General Ascembly '·lould have�

• to make statutory provision by \vhich municipal corporations could be dissolved.� 

The Genera.l� Assembly has provirled for the incorporation of municipal corporations 
as villages. There is no provi~~ion for direct i.ncorporc:tion as a city even though those 
seekinG incorporation may be over 5,000. v.'c beUeve that the General Assembly should 
change this procedure aud provide a statutory method for direct incorporation as a 

• city. 

He hope that the General Asscmbly, b8cause of our proposal, will be encouraged 
to seek nc\v solutions to boundary problE'.n!s. He believe that this section \vould 
support the General Assembly in its obligation to provide an effective fJ:amework for 
local govermnent. Are there any questions?

•� We'll move on then to secti.ons 3 and 7. These, with section 2, really constitute 
the home rule sections of the Constitution and :3 and 7 are usually discussed together 
and we're going to do that here. Section 3 states: "l'lunicipalities shall have author
ity to exercise all powers of local self-govel"rnnent and to adopt and enforce td.thin 

• 
their limits such local police, sanitary and other similar regulations as are not in 
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conflict with general la'>1." Section 7--"Any municipality may frame and adopt or amend 
a charter fur its government and may, subject to the provisions of Section 3 of this 
Ar.ticle exercise thereunder all powers of local self-government." There has been a 
long history in the courts as to '''hether noncharter municipalities have the same powers 
of local sclf-governluent a3 municipalities which have adopted charters. I'm not going 
to go into 11eta:Ll concerning all of these judicial steps that are involved but they are 
here itl considerable depth in the report. Since 1960 \-,hen there was a decision made 
in the .r.C:':!;.it~~.Ji!!.8!!£.l': case, the itlt<.~rpretation has been that municipalities with 
Cht;lrtcrs have ull powers of local se1 [-government except for the limitation which was 
rend t.hat local police, ::.:anitnry and similar regulations may n.ot be in conflict with 
state law. Nondl.:1rtm: nllmicipal.Jties, hm"ever, have po1;·1ers of local self-government 
only :i.n those areas not covered by statute. This was expressed by the court in 1964, 
substantially as follows: Any ordinance dealing with police regulations passed by 
either a charter or a noncharter city is invalid if it varies from the statutes. An 
ordinance passed by a charter city which is not a police regulation but deals with 
loc111 self-govern1l1ent is valid even though i.t varies from the state statutes. An Ol"

dinance passed by a noncharter city which is not a police regulation is valid where 
there is no state statute at varianc.e '''ith the ordinance. To state another way, an 
ordinance passed by a lloncharter city which is not a police regulation but is concerned 
~"ith local self~governments is invalid where such ordinance is at variance v7ith state 
statutes. 

The committee has studied this long a.nd carefully. The conclusion to make no 
cllc1.nge was based OIl several considerations. One, that the state has sufficient power 
unnet" the prescnt i.nterpretation of home rule pOllers to enact laws to solve the major 
1.1.rb::m pr.oblems facing Ohio municipalit:les and these are the areas which we discussed, 
zonin:,;, l:tnd usc, planning, transportation, c.r.ime a11d lay] enforcement, "later pollution, 
'o1·::11"m:c, \-l;,ste disposal, water supply, recreation and parks, economic development and 
jell opportunitle:; and health. The second n~ason was that l'1henwe sought the opinions 
of muni.cipal \)fficials and others whose daily wor.k bring them in close contact with 
the home l'uIe r>ect ions there .las little sentiment for changing sections 3 and 7. In 
fact, they ,\·/ej,<>. qu lte opposed to it. The muni.cipal officials and the Ohi.o Municipal 
LCclgue, speaking for them, expressed a very strong opinfon that any attempt to change 
tho 1,:mgLlage of sections 3 and 7 would, in their opinion, lead to another long battle 
of reinterpretation and they were ve:t·y unsure of what the final result would be. It is 
their feeling that nm... there is a clear, accepted understanding and that they can 
work Hithln it and they would ra.ther not stir up the pot. They would like it left alone. 
He considered tlH~ provisions of the Hodel State Constitution, of Dean For,dha-m's proposals 
u'1d concluded that acceptance of this would reduce the powers that are currently enjoyed 
hy Ohio muoicipalities--th,qt it VJould place governme l.lt of the municipalities under the 
control of the General Assembly and we have no desire to do that. We considered streng
thening the home rule provisions for noncharter Ulunici'[Julities so that the. General As
Gt;:mbly would not have to be concerned with problems the details of government which 
arc constantly being brought to it. We decided against that, primarily because a 
change of this type would again upset the present interpretation of home r.ule and that 
the noncharter. municipali.ties themselves have not expressed the view that this is a 
matter of any great concern to th(~m. Finally) if a noncharte.r munici.p<11ity feels that 
a problern does exist in this arca, it does have recourse to the constitutional alternative, 
the adoption of a charter. 

Section 8, provisions for wloi.cipal charters. Section 8 provides for the question 
0.1 the ballot " s1w l1 a charter comlllission be chosen to frame a charter?" This question 
C3n be placed on the ballot by a two-thirds vote of a ~ity councilor 10% of the electors. 
The Hection also provides for the framing of municipal charters and for their submission. 
'I'lw committee felt strongly t.hat the conmtission method of proposing a charter is the only 
one that should be permitted; that no one should be able to go directly to the electors 
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with a chm~tcr \'lithout going through this deliberative process that is involved in a 
charter commi:,:;ion. There is a lcnzthy list of changes and recommendations, as you 
can see; in 1113ny ini;t.:mces, these closely parallel those \'7h1ch we adopted as county 
prov1s:LOns. \,Je did ]wep in mind that these are two different po1:i,tical entities, 
<Jnd vlI:! did not lOi1ke them the ~;:)flle for the' sake of consistency alone. \.Je thought 
out each Olle carefully but felt it would sililpliiy things to have it be consistent 
where it W<1S suitable to do so. Some of thc~ amendments that are proposed here are 
technical, and intended to rr>nwdy some exis'l:ing ambiguitie:o alld defects; others are 
of major significance and 1 would like to discuss some of those with you. I am not 
going to go over each separate one uecmlf;e I don I t think they '1:'e worthy of that kind 
of attention at this point but the major ones I will discuss. 

The first one relates to the numhc:: of signatures on a petition, to have the 
question of choosing a mtlnicj~)(ll cha:cter commission placed on the ballot. The proposal 
would reduce tllis from 10'1~ to 6'1.. He felt that 10% '\Vas too great an obstacle in the 
larger munic::i_palities and that 67., HclS sufficient to be sure that there we'rell't numerous 
frivolous attempts at putting it on the ballot. He also discussed requiring that the 
question of electing a churtcr con@ission would be on the ballot every 20 years. This 
was rejected. Apparently the m2thod has been vlOrking very well and we saw no reason 
to change> it. 

Nr. WJlson - Wyoming has it every four years. 

Mr. t-lontgomc:ry - T am jU!;!.: curious as to '\v1l:; 6'10. Have therl'O been some votes that 
missed by just a little bit? Is it just an arbitrary figure? 

Hrr:. Orfirer - l\rbitrary in the:' sense that ,:e might have chosen 5 or 7 but this is the 
same percentage chosen for the county provis ions. 

Mr. Montgomery - Is this ufed by other states? 

Hrs. Orfirer - That I donlt know. 

Mr. Carter - It tracks rather nicely with the initiative and referendum. I might add, 
if I mClY, this, of course, is onl~' to get tlle question on the ballot. The question is 
how much interest do you need to get sc'mething on the ballot? 

Mrs. Orfirer - The Constitutioll is :;ilcnt in the area of procedures for electing municipal 
charter co:mni~;sions. The proposal is parallel to present ccnstitutional provisions on 
county chm:ter commiss ions. The originnl cuunty provisi ons ~'lere placed in the Consti tu·· 
tion 21 years u[te~ the nmnicipal sections and were based substantially on the earlier 
municipn I sect ions. However, f;ome pravis ions were added to the county sections in 
order to work out some procedures that ,.;ere not provided for in the municipal sections. 
This amendment is now intended to fill this gap in municipal procedures. 

No.7 is to clearly esti1blish the obli~;<ltion of a municip<J.lity's legislative 
authority to provide the funds for a charter conuniss ion to carry out its duties. 
This, again, is identical to the proposed county provisions which have already been 
adopted. I sat in on a very heated disc~lssion of a proposal for a county charter and 
the county cll:ll"tcr commission ,vas i.n great difficulty because the commissioners \,7ere 
just refusing to provide the funrls that were necessary and they expressed their opinion 
that they \vished our county proposals had gone through before they \vere elected to write 
their charter. So I do knmv, at first hand, that this is a very important item in the 
Constitution. 

• 413� 
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The amendment would allow a person holding other public office to be a member 

of a municipal charter commission at the same time. Again this was the same as ~~as 

pl~ovided in the county provi.sion. 

The procedure for placing the proposed charter before the voters is presently •unclear and if it is interpreted to require submission to a municipality's legislative 
body hefore being sent to the board of elections the legislative body has an oppor
tunity to delay lts submission. This proposed amendment specifically provides for 
dJr(:c.:t submission by the charter COlffinission to the board of elections not less than 
75 day:> before the elccti.on. •

Presently, a ch~rter commission has only cne opportunity to submit a proposed 
charter to the electors. This amendment, if passed, would give the charter commission 
the opportunity to resubmit or to :revise and r.esubmit the charte:r at the next general 
election. This is important because there may ha.ve been a very close vote initially 
or the commi:·;sion lIlay h.?ve a very good idea of ,.,.hat it was that made it fail and there 
may be one specific point that they are able to identify and change. It is advantageous • 
to do that without having to go through this whole procedure again, electing a new 
commission and the two-year delay in submitting it. 

Nr. Carter - Does that indicate that they can only do so once? 

Nrs. Orfirer - Yes. One time only. • 
Hr. Cor.ter - Suppose it's defeated in November and they called a special election in 
~iarch (or the rcsubmission and it was defeated again. They called another e1ectlon 
in H.."y. [1; doesn't say it here that it can be submitted only once. 

Nr.. Kramer - It's \oJhere it provides that the charter may be resubmitted, either in its • 
or Jglna 1 form or as revised by the charter cOlmnission. And in the same manner that 
sny~; it shall be certified not later than 75 days prior to the election it provides for 
only .';1 single resubmission. 

Nrs. Orfircr - I see Dick's point. It says within 13 months of the first election. 
It doesn't say, at least in this part, "may resubmit the same only at the following • 
general election." 

Mr. Kramer - That's right, but it still leaves the opportunity at a special election. 

}rr. Carter - So it could presumably be resubmitted as much as three or four times. • 
Hr. Kramer - It can be resubrnittec1 only in its or'igina1 form or as revised. 

N'l;. Carter - I think the intent of the committee was to have one resubmission, but 
what I am concerned about was that the language might permit three ot' four times within 
that 13 month~. I think the language would permit that, as I read it. • 

~~. Kramer - As a matter of time, it could not be done more than twice but if there 
is any ambigvity it can be changed to provide for only one time. 

Nrs. Orfirer - I think it "wuld be very easy to put in a ~l1ord or two saying it can be 
resubmitted once. That was the COlffiuittee's intent. I agree that it needs ·clarification. • 

Nr. Carter - I. once served on a charter commission and if we had had the opportunity to 
resubmi t it, ,,)C might have sucGeeded. I think it's a very good idea, but I don't think 
it should be done more than once. 

• 
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Hrs. Orfircr - There is considp.rable change in Section 9. It provides for the pro
cedurc!1 for submitting munici.pal charter amendments to the elp-ctorate, choosing an 
elected commission to revisp the charter and repealing an existing charter. As in 
Section 8, several amendments HC'TC framed to parallcl ari.endments to the county charter 
comnission provisions. Again, as in Section 8 son~ of the changes are technical and 
nonsubstantive and some of them are significant. I would like to call your attention 
to the significant ones. The first of these is that no present provisions specifically 
provide th,9.t a clwrter amendment must reLlte to only one subj ect. Inclusion of such 
a provision specifically brhl:!.s municipal charters under the same requirements for 
single subject amendments as constitutional provisions for .:lillending the. state consti
tution and county charters, and for bond issues and tax levies. Single subject amend
ments would permit submission as a single amendment proposal that may affect more 
than one section of the charter. 

Presently, there is no constitutional provision or procedures for a comprehensive 
revision of a charter. The proposed amendm(;nt \vould allov1 the question of choosing a 
cOllr'llission to reviS8 or amend the charter to be placed before the voters. Any amend
ment framed and approved by the duly el(~cted comnission \'Joulcl then oe directly sub
mitted to the voters, eliminati11g the legislative body's present prerogative to reject 
or change mnendments submitted to it. This amendment is and vJas advocated by the 
Citizens League of Greatt:r Clev21and. \-lhen the League took part in the drafting of 
the 1912 provis ion, its intention \vas that after the first charter was adopted later 
chaxter commiss ions could be convened as time \Vent on in the same ~vay and "Jith the 
same po\vcrs of the original charter commiss ion. This amendment does fulfill their 
original intention. We do believe, however, that the proposals submitted by charter 
revision advisory groups, these that. are clppointed by mayors or councils, are simply 
recollffi1cndatory and they must remain subject to approval of the. body appointing them. 

There is no present constitutional provision for repeal of a charter. Those that 
have occurred have been based on. em old Supreme Court decision which held that a 
charter municipality may abolish its charter by initiative procedures. The court, in 
effect, held that a charter is a m2tter Vlhich the municipality may control by legisla
tive action. Many officials do not believe that the interpretation is correct, they 
believed that it might not now stand up if it were challenged in the courts and there
fore we determined tlwt in our opinion it would be best to put specific provisions 
in the Constitution which would provide for repeal and to specify the procedures. 

The l:lst nlajor substantive pro:,ose.tl is No. 12, on pagE; 24 of the report. Because 
the committee bel ieves that stability 58 the overriding principle in municipal govern
ment, it has included in its proposal the provisions for repeal, the prohibition 
against placing a repeal question all the b2.1lot at any tirr.e after a revision commission 
has bc<:m chOSE!.. before the submission of a nevJ or revised charter by the conunission 
and for two ycurs fullowin~ the adoption o~ t}lC charter or a new or revised charter. 
This not only insures an element of stability in government but also 'vill allot., .:1 

charter that has been adopted or revised a two-year period of time to be tested. 

Hr. \"ilson .• This language that provides for chArter amendments, as I read it, "'d.th 
the word "and" in there, requires thilt the legislative body agree even if submitted 
by petition. 

Mrs. Eriksson - 1 think there are t'\-lO methods. In one case, the legislative authority 
is !..equ ir..££ to submit amenclr.rents, and in the other, it!:!:.0L submit them. The connnit
tee's recOlmncndation does not alter thc;t present situati.on. 
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Mrs. Orfirer - The next subject i.s Article XVIII, Section 13 and Section 6 of Article 
XIII. The committee is recommending the repeal of Section 6. It reads as follows: 
"The General Assembly shall provide for the organization of cities and incorporated 
villages by general laws and restrict their po~.,rer of taxation and assessment, bor
rowing money, contracting debts, loaning their credit so as to prevent the abuse of 
such power." The first clause--the General Assembly shall provide for the organiza
tion of cltf.es and villages by general laws is already provided for in Sections 1 
and 2 of Article XVIII. The second portion restricting municipal corporations from 
borrowing money and extend credit is covered in Section 13 of Article XVIII, except 
for the one part regarding assessments. So the recommended revision of Section 13 
of Article XVIII adds the words "and assCHsments" to present Section 1.3. What we 
are doing here is recommending getting rid or the duplication in the Constitution. 
The framers of Article XVIII apparently inte.nded to repeal Article XIII, Section 6 
and that repeal "tolas apparently inadvertently fOl'gotten. Nothing is being taken away 
and nothing 1.s being ddded--one is being repealed and the one item removed to the 
other section. 

This brings us to the utility sections of Article XVIII. There are several 
sections in the Article which deal \-lith the authority of municipal corporations in 
regard to public utilities that ~'7ere designed to give municipalities complete power 
and indcp€mdence of the General Assembly. The present Constitution reads "any mu
nicipali.ty TIlay acquire, construct, O"toffi, lease and operate within or without its cor
porate limits any public utiaty, the products or services of which is or is to be 
llupplied to the municipality or its inlulbitants and may contract with others for any 
~wch l'roduct or service, The 'lequis ition of any such public utility may be by con
deulnation or otherwise, and a nUlnicipality m~y acquire thereby the use of or full 
titJ.e to the property and franchise of any company or person supplying to the munici
pality or its inhabitants of service or product of such utility." The courts have 
upheld this high degree of independence except in what is known as the Roettinger 
ca3C which deals with surplus revenues. In that case, the Ohio Supreme Court held 
tlw.L surplus revenues, that is a charge v7hich ~vould be in excess of the amount re
quired to cover the cost, really constituted a tax and as we knmv the Constitution 
in otl1(~r sections has declared that taxes are subject to regulation by the General 
.i\!::scmbly. Another problem in the section lies in the areA. of eminent domain. Section 
1+ give.s tIle right to take land outside the municipality by contiemnation. However, 
"to/hen that land is already being used by the other political subdivision for a public 
purpose, a street, for example, then a conflict arises between t\vO subdivisions each 
having the Silme ri.shts. The decision in what is known as the ~lue Ash case provided 
that in thos8 circumstancrostherc "tolaS no ri.ght of condemnation, unless it was expressly 
authorize.d by statute or "arises by necessary impli.cation. 1I In the Britt case. the 
Sup'rcme Court dt~ci.ded that municipalities may not use the right of eminent domain 
for utilities which would serve only customers outside that municipality which was 
operating and building the utility. 

The committee considered alternatives which would alleviate the impact of these 
thr.ee decisions. In regard to surplus revenues constituting a tax, we disagreed, I 
think all of us, with that interpretation. We felt that it was going a pretty long 
way around to see it in that way, but we are not recommending a change for four 
reasons. In reality, public officials, as we can understand, are reluctant to raise 
utili.ty rates even ,.,rhen they are so low that they don't cover the actual cost--public 
pressure keeps them from doing this. CorlUmn lm.,r also provides that you cannot have 
confiscatory rates for public utilities. Nunicipalities are permitted to accumulate 
funds for repair and replacement anti no municipal or civic group has proposed a change 
in this to us. 
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The committee recommended against amending Section 4 in order to undo the� 
effects of the Blue Ash and Britt decisions. It was the committee's conclusion� 
that the General Assembly could set out the conditions under which one municipality's� 
needs are of higher priority than anothers, permitting condemnation of one munici�
pality's property by another. This would be very difficult to do in the Constitution.� 
We determined it really should be in the statutes, as it is statutory material and� 
not constitutional material. A second issue dealing with eminent domain concerns� 
the statutory provision for payment in lieu of taxes by a municipality that acquires� 
utility property outside its borders. The Municipal League did express some interest� 
in amending this and to make it clear that the power of condemnation does extend to� 
,the acquisition of property by a municipality solely for expansion outside its territory. 
The committee determined that municipalities have statutory power, al~hough not 
directly from the Constitution, to take property outside their territory, solely 
for such a purpose. The committee concluded that statutory requirement of payment 
in lieu of taxes could be amended by the General Assembly and could alleviate problems 
relating to 'those payments and they concluded that the General Assembly is the proper 
place for this kind of decision, where they would have the possibility of looking at 
it from all points of view determining the competing needs of different units of gov
ernment for taxes. Comment or questions? 

Section 5 provides for referendum on any ordinance passed by a municipality re�
lating to public utilities. The courts have decided that this really only applies� 

to ~~initial ordinance--the one that begins the process of exercising the powers 
under Section 4. We felt that there was no need to spell out in the Constitution 
under what circumstances a referendum is needed and we're not recommending any change. 
There seems not to be any problem or need in this area. 

Section 12 permits municipalities to issue revenue bonds which are not general� 
obligation debt of the municipality, to purchase, construct or extend a utility.� 
These bonds require a mortgage on the utility property, and the grant of a franchise� 
upon foreclosure to the bondholder. We're recommending four specific changes in� 
this section-- addition of the word "improve" to make it clear that bonds may be used� 
for that purpose as well as for the purpose of construction, acquisition or extension.� 
The second effect it would have would be to permit notes to be issued in anticipation� 
of the bonds. This would allow temporary financing, particularly helpful during the� 
period of construction before final costs are determined and bonds can be issued.� 
This is the same principle as used in general obligation financing. Three, it would� 
make the provision of mortgage and franchise on the property optional rather than� 
obligatory. Municipal officials we've heard from believe that bond purchasers are� 
more interested in revenue than in the mortgage or the franchise, they don't feel� 
that they particularly want these but nonetheless the provision does allow this if� 
the bondholder should desire to have a mortgage or a franchise as security. The� 
fourth point is that the proposed amendment allows the refunding of notes or bonds� 
including those of general obligation by revenue bonds. Section 12 now provides� 
that'revenue bonds can be issued only for the purpose of acquiring, constructing or� 
extending a utility. Under the present section it's not clear that revenue bonds� 
can be used to refund the general obligation debt. This amendment would permit� 
either ~ediate refunding outstanding obligations at their maturity or advance re�
funding. The committee believes that the refunding of revenue bonds by general� 
obligation bonds could already be provided by the General Assembly and therefore it� 
is not essential that it be in the Constitution.� 

Mr. Mansfield - I think I have missed something. Something about refunding revenue� 
bonds by general obligation bonds.� 

Mrs. Orfirer - Under the present sectJ.on it is not clear that revenue bonds could be� 
used simply to refund general obliga1tlon debt.� 
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Mr. Mansfield - I'm not sure I can visualize that kind of a sitution. 

Mr. Kramer - This would permit, for example, a sewage treatment facility that is 
initiatlly constructed from general obligation bonds of the municipality, to which 
the general taxing power is pledged. It will p~rmit, at some subsequent date durtag 
the life of those bonds or notes, if you are using notes as temporary financina, 
the issuance of revenue bonds to call the general obligation bonds or provide for 
advance refunding of them, which revenue bonds would have as security behind them 
only the revenues of the system or revenues and a mortgage and a franchise. 

Mr. Mansfield - I didn't realize that sewage disposal facilities constituted a 
public utility. 

Mr. Kramer - Yes, or at least, a municipal utility. 

Mr. Mansfield - I thought sewage disposal was a governmental function as opposed to 
a proprietary function, and that this section dealt only with public utilities. 

Mr. Kramer - No, water, sewage collection and disposal, are all considered public 
utilities •. 

Mr. Mansfield - This would apply, whenever the utility , in the first instance, wal 
ftnanced by general obligation bonds. I thought that where the municipality is 
going to borrow or construct for utility purposes, this is generally done outside 
of the normal debt limit. It is done by the revenue bond process. Apparently 
this isn't necessary, if they can do it with the debt l~its. 

Mr. Kramer - A very large amount of utility financing is done by the general obU.
gation route. Very often it's much less expensive to do it that way, because you 
pay a lower interest rate. 

Mrs. Orfirer - The purpose of so many recormnendations has been to give more flexibility 
in the financing arrangements so that they could be tailored by the municipality to 
fit their own particular needs and requirements. They will be able to explore other 
bonding methods to raise the needed revenue and to be able to take advantage of what
ever the economic situation is a~ that time. 

Section 6 of Article XVIII--we are recommending a change which is the form of 
addition of the words "transportation or solid waste management." This section 
limits the amount of utility products that a municipality may sell outside of its 
borders to 50% of the total service or product supplied by the utility within its 
own municipality. Water and sewage services were exempted from this limitation in 
1959. We're not recommending that in addition transportation and solid waste man
agement to those exemptions. The recommendation is based on the realization that 
problems in these areas are practically impossible to solve on ,the level of a single 
municipality. The size of the outlays needed, the operating costs, planning costs . 
just called for large scale operations in order for any benefit or economy to take 
p18~e. We did consider repeal of the 50% limitation on sale of utility products or 
services. The only major utilities to which the restruction now applies are the 
municipal electric utilities and the few municipally owned gas companies. An 
analysis of the background of the 50% limitation explains why we didn't recommend 
exempting municipal utilities. The 50% restriction was placed in the Constitution 
originally at the urging of the private electric utilities in order to overcome 
the competition they were facing from rural electric coops. The framers of the 
section realized that, economically, a municipality had to build in a surplus electric 
capacity when it erected its general facility in order to be able to meet future 
electrical needs of its residents without expansion. They knew that the surplus 
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electricity could be sold outside the municipality in competition with private 
utility companies and that those private utility companies did not have the ad
vantage of the tax exemption that municipal utilities have. They agreed on this 
50% limitation so that they would balance the needs of both private and municipal 
utility owners. We concluded that the 50% restriction should be retained for 
those reasons. 

Mr. Wilson - This limitation works a hardship on municipal electric utilities. 
First of all, the municipal utility is not going to go out and solicit customers 
miles and miles away. Take our case--we are an island, and in order to take 
care of our people we have to have enough generating capacity so that if our 
largest unit is out, we would still have enough to take care of our people. So 
if ypu do not allow·us to sell electricity outside the city to whatever extent 
we can, we have to charge more in order to maintain and amortize our larger unit. 
And we have been up against the 50% limitation. 

Mrs. Orfirer - Is there a private utility in the area? 

Mr. Wilson. oThere is. 

Mrs. Orfirer - What would happen to them if you moved into that area? Wouldn't 
you be charging less than they were? Supposing you were allowed to take over a 
larger amount, would you put them out of business? 

Mr. Wilson - We have no need to take over larger amounts, just to take care of our 
own people. 

Mrs. Orfirer - But you want to be exempted from the 50% limitation. 

Mr. Mansfield - I think there is a basic fallacy and that is obviously if you're 
selling your surplus capacity it is not available when you need it as a reserve 
for the customers you have. The more customers they have, the more basic gener
ating facility they need. So it's not a question of economics so much as expan

sion. 

Mr. Wilson - There aren't too many municipal plants which are entirely isolated, 
and we won't be in another year. 

Mr. Skipton - I always thought that the purpose of a franchise to a utility was 
they assumed in getting a franchise an obligation to serve some geographical area. 
If I understand you correctly, you're saying that you don't want that responsibility. 
All you want to do is make some money off of it, so that the people who own their 
own utility do not have to pay for the added protection that excess capacity 
gives them. This seems to me to be one of these things of all take and no give. 

Mr.·Wilson - It's also an annexation tool in some cases. 

Mrs. Orfirer - In Section 10, no change is recommended. It permits municipalities 
who are acquiring property for public use to purchase or condemn more land than 
is needed for that use. When we went back to the Debates at the time this was 
written it was quite obvious and very open that the intent at that time was to 
permit resale of the extra land which would be resold at a higher price because 
of the improvements, and that this profit would help to defray some of the costs 
of the improvement. That is why it was written in the way it was written. The 
courts have ruled this out and said that a municipality may only take excess land 
for a clearly specified valid purpose and they have declared that the raising of 
revenue does not constitute such a.valid purpose. Since the purpose of this 
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section, by court interpretation, has really been negated we discussed at great 
length repealing the section. It was pointed out to us, however, that the pro
vision is used to authorize the acquisition of property for urban renewal purposes. 
We did not wish to take away that authorization. 

•Mr. Mansfield - And sometimes property is needed for future expansion of the 1m
provement. 

Mrs. Orfirer - I think that might be a valid purpose which the court interpreta
tion would permit. 

•Section 11 provides for the assessment of property to finance local improve
ments. Identical provisions are provided for by statute. The committee does not 
believe that there are any problems with Section 11 that necessitate constituional 
remedies, and there is apparently no sentiment for changing it. We recommend no 
change, other than renumbering. •Section 14 requires that the election authorities prescribe by general law aDd 
conduct all elections and submissions of questions authorized by Article XVIII. 
It also requires that the percentage of signatures needed be based on the total 
vote in the last municipal general election. We Ire not aware of any constitutioDal 
problems with the present section and are recommending no change in it. Several 
typographical errors were noted. • 
Mrs. Sowle - In the initiative and referendum study, we considered something that 
is perhaps analogous--how you determine the percentage of electors required to sign 
petitions. We went back over a period of about 20 years on numbers of those who 
had voted in elections for governor and found a wide fluctuation. One recommenda
tion is that when a percentage for a petition is determined it be based on an • 
average of three years. It may be just as valid on this kind of thing. 

Mrs. Orfirer - I would be very interested in having your reaction to our report. 
If anyone wants to speak on the first part of the report, we should have them at 
the next meeting. •
Mr. Carter - The next meeting was set for October 23 and 24 at 10 A.M. 

The Commission adjourned until 10 a.m. on October 23. 

• 
Ann M. Eriksson, Secretary Richard H. Carter, Chairman 
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October 23, 1974 

MINUTES 

Part 1 

A meeting of the Ohio Constitutional Revision Commission was held on Wednesday, 
October 23, 1974 at 10 a.m. in Room 11 of the House of Representatives, State House, 
Columbus. 

Chairman Richard H. Carter presided. 

Those present were Senators Gillmor and Ocasek; Representatives Roberto and Russo; 
Messrs. Aalyson, Carter, Clerc, Cunningham, Guggenheim, Heminger, Montgomery, Mrs. 
Orfirer, Mrs. Sowle and Mr. Wilson. Mr. Skipton was present for the afternoon session. 

Without objection, the minutes of the September 19 meeting were approved as 
mailed. 

Mr. Carter noted that Mr. Bartunek had expected to attend but could not because 
of a trial. 

The Chairman a.nnounced that the vote on Section 4 of Article V as being 25 in. 
favor and none against. The roll call is now closed. Those voting "YES" were Speck, 
Orfirer, Aalyson, Montgomery, Taft, Norris, Cunningham, Applegate, Fry, Roberto, 
Russo, Bartunek, Carson, Carter, Clerc, Guggenheim, Heminger, Mansfield, Shocknessy, 
Skipton, Sowle, Wilson, Ce1este,Gil1mor and Ocasek. 

Mr. Carter noted that Issues 2 and 3 on the November ballot were Commission issues, 
and that the Secretary of St~tels pamphlet reflected the first time explanations on 
issues had been prepared by the Ballot Board. He also noted that a citizen's group had 
been formed to promote Issue 3. 

The first item on the agenda was the public hearing on municipal corporations. 

Mrs. Orfirer - }rr. John Gotherman will replace Mr. Dale Helsel, City Manager of Middle
town, who was to speak for the Ohio Municipal League. 

Mr. Gotherman - Dale Helsel who is the chairman of our constitutional study committee 
and has been working with the Local Government Committee had planned to make the pre
sentation today but he is very ill and I found that out this morning. I am his re
placement. The League does have a position on both the municipal sections and the 
township sections in the committee report. Even though I have played the role of 
devil's advocate sometimes and perhaps tried the committee's patience and made them 
work harder than they might have otherwise, we do not think that the Local Government 
Committee can be accused of not doing a thorough job and meticulously turned over 
every issue at least once and a couple of times in some cases and have looked at all 
the problem areas. I think they went out of their way to make sure that they had examined; 
the issues involved in municipal horne rule power. We did have several municipal officials 
who met independently as a committee, and I suppose there were three or four times when 
the Local Government Committee met with this committee or its representatives. I was 
very well pleased with the frank and candid discussions not only of the legal issues, 
which I do not thirut are the important part of horne rule, but it was the practical 
issues which our committee was able to talk to the Local Government Committee about. 
By and large, both the Ohio Municipal League and the committee are satisfied with the 
attitudes taken by the Local Government Committee and with a very acceptable result. 
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I'm not here to say that there aren't things we would rather see done some other way 
but those are basically minor. For example, in the matter of charter amendments we 
would rather have seen permission granted in the Constitution to group charter amend
ments so that we wouldn't have to have a separate vote on each charter amendment. 
But the Local Government Committee has recommended differently, and the position of 
the League and of our study committee is that in balance the things we agree with 
far, far outweigh any minor problem like that. We commend the staff of the Commission 
and the Chairwomen who did an excellent job in making sure that all of these things 
were kept in perspective by members of the committee. We support wholeheartedly 
the recommendations of the Local Government Committee in regard to municipal corpora
tions. Without any reservation we would ask the full Commission to accept the judgment 
not of the Ohio Municipal League or of the municipal officials involved but the judg
ment of your committee which really did a very, very thorough job. 

The one thing which we were somewhat fearful of and which did not occur, and we 
think very wisely, was to make some changes for grammatical clarity or which would 
cause the sections to read a little better, not being intended as substantive changes, 
but which would nevertheless cause all the home rule powers to be relitigated. As 
you know, since 1912 we have had a great number of cases that have been decided, and 
we think that the state of the case law on home rule currently is rather stable. I 
believe that the committee did a survey of the number of cases decided in the last 
few years, the major ones at least, and there was only a handful of them. It seems 
that the system is working rather well. From my personal view and experience, if 
the General Assembly needs to accomplish something with other than a local impact, 
home rule powers have really not been an impediment. We don't see home rule powers as 
being an in~ediment to regionalism or any other improvement the General Assembly may 
be inclined to make. I am not going to comment on each one of these sections in detail, 
but 1£ there are any questions I would be happy to answer them. Thank you. 

Mr. Carter - You said some very nice things about our committee but it does seem to 
me from glancing at the second part of this that you think us pretty smart in the 
area of municipal corporations and pretty stupid in the area of townships! 

Mr. Gothe~n - I wouldn't say that you were stupid--we just don't agree. 
I 

Mr. Carter - I donlt want to get into townships, that's tomorrow's discussion, but 
I just wanted the Commission to be aware that this was no happy marriage with the 
Municipal League and our committee. 

Mrs. Orf~ - Does anyone have a~y questions? If not, I would like to take this 
opportunity to say something publicly. I want to express my thanks to John Gotherman 
who was a real prod this last year, if I can put it in those terms, to make sure that 
we did face all of the ramifications. He was unstinting of his time and so were many 
of the local government officials, who appeared before us. We did not always agree. 
We had many a battle. I appreciate all their time and contributions. Thank you 
very much. Does anyone else wish to speak? 

We have a letter from the Ohio League of Women Voters. They have changed guard., 
just recently and the new local government person is not quite current yet and did 
not feel that she could appear but they did write us a letter and said that they 
wanted us to at least know that they support the recommendation for change in Section 
2 of Article XVIII for the General Assembly to provide by general laws for the consoli
dation, diVision, dissolution or alteration of boundaries of municipal corporati.ons. 
She goes on to say this is in line with the League's position supporting measures to 
bring about solutions to metropolitan problems and supporting joint participation of 
governmental units to provide services. 
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Mr. Carter - Could I ask a question? I am under the impression that really we have 
not seen any opposition outside of the Commission from any source. I am unaware of 
any. Is that a fair statement? 

~s. Orfirer - That's a fair statement. I went through each of these proposals quite 
thoroughly at the last meeting and I will be glad to do so again for anyone \olho might 
wish to slow up at any of these points. Otherwise I am going to go through cursorily 
and not go through everything that we went through last time. 

Mr. Carter - I would say that it would be well to identify the subject and any members 
who have questions can interject them, but I don't think it's necessary to go through 
so thoroughly. 

Mrs. Orfirer - As you know we are going to take action today only on municipal corpor
ations. There is no change reconunended in Section I of Article XVIII. We fel.t that 
there was no need for any further classification of corporations. They're not divided 
into cities and villages with 5,000 population as the separation point. We do not 
recommend any change. 

Mrs. Orfirer moved that the report of the conunittee be accepted. 

Mr. Heminger seconded the motion. 

Senator Ocnsek - Was there any study given to when you reach 5,000 you become a city? 
I think it is out of date and I don't think 5,000 is adequate to become a city and I 
wondered di.d anyone ever consider changing that figure? 

Mrs. Orfirer - We thought about it but did not seriously consider changing it. We 
felt that any number chosen would be an arbitrary kind of thing. We did give con
siderable thought to it but it is a statutory problem, and that is the ability of an 
entity to incorporate as a city without going through the village part. 

Senator Ocasek - The designation "city" has vast financial ramifications and we have 
bankrupt little cities. You maintain state roads and can have your own health depart
ment. With 5,000 people you don't have the tax base to do all the things required by 
law--this has been our problem with health departments. When they become a city, 
they go galloping off and sever their relationship with the general health district, 
set one up ",hen they can't afford a full time commissioner or a half time nurse. 
r'll buy this but I just want to point out it has vast ramifications. They become 
cities and get a lot of additional powers. We thrust them into situations that are 
financial chaos. 

Mrs. Orfirer - It's certainly open for anyone concerned about it, but no one has 
expressed any concern to us about this number. 

Senator Ocasek - No, they don't complain but then when they become a city they 
complain that they don't have money. I would argue that 5,000 is too small for a 
city. It's not a viable base today as it might have been in 1912. 

Mr. Carter - Are you suggesting that we should change the number or give the 
legislature power to do so? 
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Senator Ocasek - I don't think you can depend on the legislature to do it. Without 
deep research I feel it should be about 10,000 today. I don't think we're going to 
succeed in that crusade but I just use this as a defensive weapon every time a local 
government says that they cannot do what we have authorized them to do. 

Mr. Gotherman - Whether you're a city or a village doesn't make any difference if you 
are a charter municipality, except as to health district questions and the maintenance 
of highways. I think Senator Ocasek has two things that have some financial implica
tions as to whether or not you are a city or a village. In the case of health dis
tricts it's my recollection in the last two transitions of the federal census only 
onr or two have elected to establish their own health districts; the rest have 
either merged into a combined health district or contracted with a general health 
district. By and large the health district arrangements have not been greatly changed. 

Senator Ocasek - Not recently, perhaps, but we have over 200 health districts in Ohio 
out of 88 counties so we've got a lot of health districts, in 5, 6, or 7,000 population. 

Mr. Gotherm~ - It may well be something that is in the control of the General Assembly 
because health districts are separate political subdivisions, in no way related to 
city government as such, except in charter cities where the General Assembly has said, 
in the case of Akron, for. example, that a city may be a health district. That's a 
matter, the organization of health districts, clearly within the power of the General 
Assembly because they are not part of the city. They are separate political subdivi
sions. 

Senator Ocasek - But the law says that when you become a city you can have your own 
health department. 

Mr. Cotilermau - The point is that the General Assembly could change that statutorily 
without tinkering around with the classification of cities and villages. If you were 
to change classification of villages to 10,000 or 20,000 you would force upon all the 
statutory plan cities, the statutory village form of government which is terribly in
adequate, for anybody who really had anything to do, because it doesn't have the 
necessary administrative structure. The village council and the n~yor share both 
legislative and administrative powers. There would be all sorts of consequences in 
terms of the regular routine operations of a municipality 1£ the classificati.on were 
changed. Because all of those municipalities within that classification would all of 
a sudden have an almost town meeting type of government which is a committee system. 

Senator Ocase~ - Cities have a lot more power than villages. When they become cities 
they don't have the money to do all these things. That's the point I am making. 

Mr. Carter - It's not a constitutional problem as I see it, Oliver. 

Senator Oc~sek - It could be legislative, but if you say you can't be a city unless 
you have 10,000 people and you've solved a lot of local government financial problems. 
I don't expect to win with this crusade, but I merely remind my nnmicipal friends that they 
can become cities when they get 5,000 and can exist in poverty until they get 20 or 
30,000. 

Mrs. Or-firer - We have a motion on the floor which has been seconded. Are there any 
further comments? Will all those in favor say "AYE" and those opposed "NAY". 

Without objection the motion to accept the committee report with respect to 
Section 1 was adopted. 
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Mrs. Orfirer - In section 2, we are recommending a change. As recommended, Section 2 
would read "General laws shall be passed to provide for the incorporation, consolida
tion, division, dissolution, alteration of boundaries, and government of cities and 

•� villages." The words "consolidation, division, dissolution and alteration of bound�
aries"� are being added. This is not intended to be any new delegation of powers, 
but a clarification of and reinforcement of powers which we now have. We again 
want to make it clear that the General Assembly would continue to have to act under 
the rule of general law. It could set criteria, guidelines, etc. but could not act 
in relation to one political subdivision. 

• Mrs. Orfirer moved that the change in Section 2 of Article XVIII be accepted. 

Mrs. Sowle seconded the motion. 

Senator Gillmor - This is really a major broadening of power, isn't it? 

•� Mrs. Orfirer - It is not a broadening. It is a restatement and clarification. 

Senator Cillmor - The feeling was that the General Assembly would have this power anyway. 

A roll� call was taken on the motion. Those voting "YES" were Senators Gillmor 
..� and Ocasek; Representatives Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cun

ningham, Guggenheim, Heminger, Montgomery, l'lrs. Orfirer, Mrs. Sowle and Mr. Wilson. 
None voted lINO". 

The roll call will be held open through the November Commission meeting. 

•� Mrs. Orfircr - The next are Sections 3 and 7 pertaining to local self-government where 
there is no change reconmlended. There \vas lengthy discuss ion over many months as to 
whether or not any changes should be made to clarify the meaning of Sections 3 and 7 
to make them conform to present court interpretation. As you have read iIi the report, 
and as Mr. Gotherman has stated this morning, we felt that home rule is working effec
tively now. All the peop le to ",hom He have spoken have said they feel there is an 

•� understanding of hmv it \vorks, and changing it in any way Hou1d just open a Pandora IS 

box of lengthy court reinterpretation and no one would know where they stood. No 
one cared to open that box at all. 

Mrs. Orfircr moved the conunittee report on Sect,ion 3 be accepted. 

• Mr. Heminger seconded the motion. 

Without objection, the motion was agreed to. 

• 
tITS. Orfirer - In Section 7 we are recommending no change other than a renumbering to 
Section 4. 

Mrs. Orfirer moved that renumbering Section 7 to Section 4, be agreed to. 

Senator� Gillmor seconded the motion. 

• Mr. Carter - 1 1m in favor of the committee's recommendation but I have a question of 
John Gotherman. Is it possible for a city which wishes to adopt a charter and going 
thrOU~l the charter provisions to simply adopt the state statute? 
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~ Gother:!!E!l - I think it would be, although that has never happened. It's unlikely 
to happen because there's some reason to have a charter other than to simply adopt 
the state statutes. You would never get a group of 15 people to agree to do just that. 
There are large segments of many charters that simply adopt and incorporate by reference 
many civil service and many state statutes such as Initiative and Referendum. 

Mr. Carter - The big reason for doing so would be to give the municipality the auth9rity 
to amend its own charter. 

Mr. Gotherman - It would also have some other applications in terms of the powers of 
local self-government. 

A roll call was taken on the motion. Those voting "YES" were Senators Gillmor 
and Ocasek; Representatives Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cun
ningham, Heminger, Montgomery, Mrs. Orfirer, Mrs. Sowle and Mr. Wilson. Nonevote~ 

"NO" • The roll call was held open through the November 
Commission meeting. 

Mrs. Orfirer - We'll move on to Section 8 in which we are recommending changes. This 
is the procedure for the adoption of charters. One change is that it would be re
numbered as Section 5. There's a lengthy list here of changes and recommendations. 
Many of these closely parallel the county ones. There are really six major substan
tive changes. One of them relates to the number of signatures on a petition--we 
have changed the percentage from 10 to 6%. The Constitution is silent now on the 
procedures for electing municipal charter comnissions, and we propose to insert them, 
parallel to the present constitutional provision for counties. No. 7 in the list of 
changes clearly establishes the obligation of a municipality's legislative authority 
to provide funds for a charter conmission to carryon its duties. It's very important 
and again parallel to county provisions. No.8 would allow a person holding other 
public office to be a member of a municipal charter commission at the same ttme. 
Again, this is a county p:o:ovislon. No. 11, the procedure for placing a proposed 
charter before the voters is precently unclear and it has been clarified. No. 14, 
presently a charter commission, has only one opportunity to submit a charter to the 
el~ctors. This will give the charter conunission authority to resubmit the same or 
a revised version. The intent of the Local Government Committee was to permit resub
mission one time and one time only. That was not clear in the original draft and we 
now propose to add the words "One Time." On page 17 of the report, line 12, insert 
the words "ONE TIME" after "THE SAME". 

Mrs. Orfirer so moved. 

Mr. Heminger seconded the motion. 

Without objection, the motion was agreed to. 

Mr. Carter - I had the opportunity of serving on a charter commission a number of 
years ago and I think these reconunendations would be very helpful. 

Mrs. Orfirer moved the adoption of the committee's recommendations on Section 8� 
as amended.� 

Dr. Cunningham seconded the motion. 

A roll call was t ..lken on the motion. Those voting "YES" were Senators Gillmor 
and Ocasek; Representatives Roberto and Russo'; Messrs. Aalyson, Carter, Clerc, Cun
ningham, Guggenheim, Heminger, Montgomery, Mrs. Orfirer, Mrs. Sbwle and Mr. Wilson. 
None voted "NO". The roll call. was held open through the November Commission meeting. 
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1'1rs. Orfirer - In Section 9 we are recorrrrnending substantial changes and the renumbering 
to Section 6. Section 9 deals with the amendment of charters. If you will turn to 
page 23 we will start with No.7 on the list of changes. This is the provision that 
a charter amendment relates to only one subject. The subject can involve more than one 
section of the charter. No.8, presently there is no constitutional provision or 
procedures for comprehensive revision of the charter. This amendment ,..ould allow the 
question of choosing a corrrrnission to review or amend a charter to be placed before the 
voters. Anything approved by the Commission would be submitted directly to the voters, 
which would eliminate the legislative body's present prerogative to reject or change 
amendments to it. There is no present provision for repeal of the charter. We put 
specific procedures in for that. The last major change is No. 12. The corrrrnittee be
lieves that st~bility in government is desirable so it included in its proposals for 
repeal, a prohibition against placing a repeal question on the ballot at any time 
after a review cOlmnission has been chosen before the submission of a new or revised 
charter by the corrrrnission and for two years following the adoption of a new or re
vised charter. 

Mrs. Orfirer moved that Section 9 be adopted as recorrrrnended by the comnlittee. 

1'1r. Montgomery seconded the motion. 

Representative Russo noted that the report should not refer to a specific organ
ization such as the League of Women Voters, as it does on page 19. Nrs. Orfirer agreed. 

Sc.~~or Cill~~~ - One question in 12. Would you run over for me again what that does? 
The thing that: is bothering me in the hack of my mind is vlhether or not there ought 
to be i.l time limit on this prohibition. I'm not sure I understand that. 

Mrs. Orfirer After a charter revision commission has been elected and is working, 
and before they submit their new charter, the question of repeal could not be placed 
on the ballot. 

Senator Gillmor - Suppose they go on for ever and ever? Let I s say they ,..ark for five 
years? I don't-'know if that is possible. 

Mrs. Eriksson - No, the charter must be submitted at the next general election or 
within a limited time. 

A roll call was taken on the motion on Section 9. Those voting "YES" ,..ere 
Senators Gillmor and Ocasek; Representatives Roberto and Russo; Messrs. Aalyson, 
Carter, Clerc, Cunningham, Guggenheim, Heminger, Montgomery, 1'1rs. Orfirer, Mrs. Sowle. 
None voted "NO". The roll call ~..as held open through the November meeting. 

1'1rs. Orfirer - The next item is Section 13 of Article XVIII and the repeal of Section 
6 of Article XIII. Let's start with the repeal of Section 6. The section reads 
"The General Assembly shall provide for the organization of cities and incorporated 
villages by general l3\..s." This is already provided for in sections 1 and 2 of Ar
ticle XVIII. The second part restricts powers of taxation and borrowing money and 
is covered in Section 13 of Article XVIII. The recommended revision is in Section 
13, to add the words"and assessments" 'vhich is the only provision in Section 6 not 
otherwise covered. There is no substantive change here whatsoever. Section 13 
would also be renumbered. 
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Mrs. Orfirer moved the repeal of Section 6 of Article XIII and the amendment of 

Section 13 of Article XVIII. 

Mr. Aalyson seconded the motion. 

A roll call was taken on the motion. Those voting "YES" were Senators Gillmor 
and Ocasek; Representatives Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cun
ningham, Guggenheim, Heminger, Montgomery, Mrs. Orfirer and Mrs. Sowle. None voted 
"NO". 'rhe roll call was held open through the November Commission meeting. 

Mrs. Orfirer - Now we are getting into the utility sections. We'll begin with Section 
4 and there is no change recommended except to renumber to Section 8. 

Mr. Montgomery- Does this include environmental considerations? 

Mr. Carter - No, it really· doesn't, Don. We have invited the Commission members on a 
number of occasions to consider new questions that are not now covered in the Consti
tution not only to review but should we be putting something in that wasn't thought of? 
This is one of the areas that we thought might be covered. 

}~. Montgomery - No, I meant to raise the question whether there is sufficient authority 
here to deal with environmental concerns relating to municipal utilities. 

}rr. Kramer - I think it is clear that the General Assembly and the federal government 
have the power to force municipalities and private authorities to provide environmental 
sa:f:eguards under authority to provide for health, safety or welfare. 

Hr. Hontgom,cEY, .. Do they have authority under this section to deal with pollution and 
add necessary pollution equipment? 

Nr. Kramer" Yes. 

Mrs. Orfirer moved the acceptance of the committee's recommendation for no change 
other than a renumbering in Section 4. 

}~. Roberto seconded the motion. 

A roll call was taken on the motion. Those voting "YES" were Senators Gillmor 
and Ocasek; Representati.ves Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cun

ningham, Guggenheim, Heminger, Montgomery, Mrs. Orfirer and Mrs. Sowle. None voted 
"NO". The roll call was held open through the November Commission meeting. 

Mrs. Orfirer - Section 5 deals with referendum and ordinances relating to public 
utilities. Again the only change is the renumbering to No.9. We didn't feel 
that there was any need to spell out anything further in the Constitution on this. 

Mrs. Orfirer moved to accept the committee's proposal to renumber Section 5 as 
Section 9. 

Mr. Heminger seconded the motion. 

A roll call was taken on the motion. Those voting "YES" were Senators Gillmor 
and Ocasek; Representatives Roberto and Russo; Messrs. Aa1yson, Carter; Clerc, Cun
ningham, Guggenheim, Heminger, Montgomery, Mrs. Orfirer and }tts. Sowle. None voted 
"NO". The roll call was held open through the November Commission meeting. 
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ttts. Orfirer - Section 12 relates to mortgage bonds for public utilities and we are 
renumbering it No. 10 and we are recommending amending this section. Section 12 has 
some problems regarding issuance of revenue bonels which are not general obligations 
of the municipality, to purchase and construct the utility, requiring a mortgage on 
uti.lity property and a grant of franchise on foreclosure to the bondholder. We are 
recommending four specific changes. No.1 is the addition of the word "improve," 
to make it clear ~lat bonds may be used for that purpose as well as for purposes 
of construction. No. 2 permits notes to be issued in anticipation of the bonds. 
This would provide temporary financing \vhich would be very helpful during the period 
of construction. No.3, make the provision of a mortgage and a franchise on the 
property optional rather than obligatory. No.4, allow the refunding of notes or 
bonds including those of general obligation by revenue bonds. Section 12 now provides 
that revenue bonds can be issued only for the purpose of acquiring, constructing or 
extendi.ng the utility and under the present section revenue bonds can be used to 
refund the general obli.gation debt. This amendment ,,]ould permit either immediate 
refunding of outstanding obligations at maturity or in advance of it. 

Mrs. Or£irer moved the adoption of Section 12 as recommended by the committee. 

Senator Ocasek seconded the motion. 

A roll call was taken on the motion. Tbose voting "YES" were Senators GUlmor 
and Ocnsek; Representatives Roberto and Russo; Messrs. Aalyson) Carter, Clerc, Cun
ningham, Guggenheim, Heminger) Montgomery, Hrs. Orfirer and JYirs. Smvle. None voted 
"NO". The roll call was held open through the November Commission meeting. 

Mrs. Orfirer - Section 6, sale of surplus utility product. There are changes plus 
renumbering to S8ction 11. The Gmendment that \ve' re going to recommend is the addi
tion of the 't\lords "transportation, or solid 'tvaste management." This limits the amount 
of the product of utility which the municipality can sell outside its own limits to 
SOh,. In 1959, water and sewage services were exempted from this 50% limitation. We 
are recommending that transportation and solid waste management also be exempted 
from this 5010. These are areas in which there must be large scale operations. 
They are not problems which can be dealt with on a smaller scale. 

llis. Orfirer moved the adoption of the Local Government Committee reconunendation 
on Section 6. 

lli. Roberto seconded the motion. 

lli. Montp,omcrv - I am not opposed to it, but I am just curious as to why transportation 
is different from electricity. What is the rationale of the exceptions? 

Mrs. Orfirer - TI1ese were the major areas 't\lhich we felt did need to be handled on a 
large scale by governnlent. Municipal electric utilities have certain advantages that 
private utilities do not, and they are in a competitive situation. 

Senator Gillmor - ~{hat we are adopting is basically a philosophy. There's no limit 
in the type of activity where there is no competition with the private sector. 
Where there is we put a U,l1it on it. 

Mr. Russo - If the county adopts a county charter and then absorbed the utilities of 
the local government what kind of constitutional question does it pose? 

• 429� 
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Mr. Kramer - By the adoption of a county charter the county can become a municipality • 
and the limit would apply to the public utilities of the county and municipal corpor
ation. 

A roll call was taken on the motion. Those voting "YES" were Senators Gillmor 
and Ocasek; Representatives Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cun
ningham, Guggenheim, Heminger, Montgomery, Mrs. Orfirer and Mrs. Sowle. Mr. Wilson 
voted "NO". The roll call was held open through the November Commission meeting. 

Mrs. Orfirer - The next section is Section 10. There is no change except renumbering 
as Section 12. Section 10 permits to municipalities which are acquiring property for 
public use to purchase and condemn more land than is needed for that use. There have 
been court interpretations which quite drastically curtail the intent of the framers 
of this original section and we seriously considered repealing the section for that 
reason. We then realized that this section of the Constitution has been used for 
acquiring land for urban renewal, and therefore are not recommending its repeal. 

Senator Gillmor .. Let me ask this question on the urban renewal. Is there concern 
that if the section were repealed urban ren~val wouldn't be considered a public pur
pose? 

Mrs. Orfirer - No, it's just that if this were repealed you wouldn't have the authority 
for condemning the land beyond the immediate purpose. 

Senator Gillmo~ - My question was, wouldn't ;urban renewal be such a purpose? Is 
"urban renewal tl in excess over that 'vhich is required? 

~rrs. Orfirer - This as it now stands permits the acquiring of excess land. The original 
intent was that the municipality would be improving the land and therefore the value 
of the excess land would go up--the excess land could be sold at a profit to help pay 
for the construction or operation of a utility or a road. This was ruled out by court 
interpretation, even though that was the purpose of the framers. We felt that since 
the courts had outlawed this that we might want to repeal the section. We then realized 
that for purposes of urban re.nel·ml, which is a public purpose, that they have been per
mitted to buy more land than they are using for the immediate purpose so we wanted to 
retain that ability. Gene, do you want to make a further comment on this? 

Mr. Kramer - This section was adopted long before urban renewal but in the leading 
case in Ohio, along Ylith the authority of the municipality to acquire property for the 
purpose of urban renewal, this section was cited by the court as additional grounds for 
upholding urban renewal. It might have been upheld apart from this, but one of the 
grounds for retaining this section is that it was cited by the court. 

Mrs. Orfirer moved the Commission acceptance of the committee's recommendation 
for Section 10 to remain as is except for renumbering. 

Mr. Heninger seconded the motion. 

Mr. Aalyson - If the only purpose for keeping this section is to facilitate urban 
renewal what would be the cOlrnlittee's objection to reworking the language to provide 
for just that and eliminating the power that has been proscribed by the courts? 

Mrs. Orfirer In order to keep it open for other possibilities.N 
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Hr. Goth0.nnnn - Our m.1 in conCf'rn ..lith its repc:11 'vas that 8.11 that the court.'has� 
·;.n1.J' 'i.s-tll-;;C··[l lfIunicipnl:lty can't usc it to go into t:hc~ real estate business. It.� 
haEm't; GELid in whlc1; other rc:;-;peets you might ht'. Jble to Ut;C it, ~~here you have'Ei,';� 
proper }HJbl:tc purpose: :involvcrl. Oue cxnmpl(~ :i.,; urban rcncwal but there ma,ybe . .~.:
 
othel: e>~<1.llIplc:·;. If you n;pe.al it, you close tbe door to the use of ({~~cess con...� 
clcmnntion in other casc[; v71lC'-rt? you have d propC'T public purpose involved. The� 
Cleveland :IPd Cind.nn.1ti cases 8ay simply thc:;t you ccn't cnter the real estate� 
business. 'l'h<1t's not a public purpose. Dut there could concei.vably be other� 
cases othcr than urban renewal.� 

•� Nr~f.:i:1.:.9-JZ. - Isn I t it used for purposes of future expansion?� 

tiE..:.. J(ro!:':.9];: - Thn section has heen used for iSSUance of bonds for th:i.s purpose. Foa." 
excess cOlldcjj"i.ation ,.][)Cl-C the section is cJ.car1y being used only for the purpose of 
ncqu iri.ng land so that its value when incrcased by the improvement) the sa~e will 
re.sult in a profit to the lnonicipality that it can't be used under the federal 
ccmsti.tution. The section does have some vitdity other thull urban. :r.ctle\V'atpo"1er~~ .,. 

£1'£!?..!••9E.fJ..F.sE. - Perhaps 
except fur tho factor. 

Hr .-lZ1-~.!~ - It has a 

..;e \·,ere� misle.:ldillg then \~hen we talked about considerlng r6'p,e'al': 
l' , ,,'

of: tn'han reneHaL� 

very limited application) but John's point is \~eJ.l tElken.� 

§..£I!.c.u:.Q.t C:tlI~I.2:!:: I gl'.CSS lOy prohlem is th:tt eminent domain is a very strong pO'ver 
~. ., r:. of govm:TI.;(IC:.lt, and operates to the detriment to the indivi dual citizen. In eminep.t· 
, 

d~main pr(1.G(~e~ir!.gs, people ra~'cly get fair .r.oml-~cnsat~on, by th7t~mefhcy get done. .; .; 
wJ,th all tile H"H;S 1e and all tile expense. I tinnk em~nent dOl~laJ.n J.S a power that· . 
should be uscu sparingly. hTe have bills coming through the General Assembly whic\! 
have bee.n vC':":y free: and broad in cxpandinz tbe pOlvers of eminent domain and I have 

Ii

J� put in amendments to take it out because I think it is subject to a lot of.ah~sth.· 
I realize with this pJ.l"ticular section vhich iA already in the COllstitutionbuti't.: 

. r-., " 
bothers� me to go on r(~cord in support of th:i.:; broad a pmver in acquiring excct>8" ,'. 
property and reconmcnding no change.� . ",., 

J-fr. Corter In othe\' words, you agre.e with the courts) but no~ with what: fa in tbe>-_...--...- 
Constitution. 

~tor ~tlJmQ~ .. That's basically it. 

!1r.~. A.a1.y£.on ... It's my feeling n1so) I think. I believe that the provisiouSh,ouldbe . 
amended) to take into effect \vhat the court has said. I don't advocate 2;'epeal,ne.. 
cessarily. 

Mr. RussC' - I. believe the courts' attitude should be a secondary issue. The courts 
have alHays been in ~~ position to change their opinions on constitutional' issues .o'VeX'· 

,,� a period of time so if "le're going to change this particular section to fit theie
'. opinions of the present court, "lho, then, makes future determinati.on? Hh~u thif>wij,s.
'~ 

passed in 1912 there \vus no urban rencvlal at that time but it Gould fit uri(jer this'.~ , 

, section. The courts' interpretation--I think that is~entirely backWardco*cept 'of A . 
cons t it1.l t Lon.� ()I'\' I .. ' ,. 

~•..9f1.Tt.~ - Unless you happen to 'lant to do that in the Constitution. 
. . 

J!£1l<.\~~~r GillnlQ!. - That's essentially my argument. Would it express the feeling.«?l' Jh~ 
Conl!llission to :J1.1f.,gest that the committee take another look at this scctiou with that . 
pohlt of vimv ill mind? I think essl~ntinl1y \vlwt hns happened is that thiS has beetl' 
used and the court decisions seem to indica,te it, as a means for acquiring property~ 

. \vhere there is no valid public purpose. Otherwise why would you ha.ve Cinc*nl1atrv.~ 
VPClt-.,.?"?� . . ... ' .. '..:•� 

431 

I 



'. ,. ~. ' i 

.. 12 - •� 

t!)~t).o ~)rf,ire:r.. - Hell, the only nonpublic purpC$c is to acquire publ:i.c funds and they 
said that this is not Q lcgitim~tp. \glY to do that. Do you 'H"mt to \,]rite int.o the 
Constitution that thls may not be used for the purpose of raising revenue? 

SC'.11ntol' CHlmor .. I am not sure exactly \vhat 1 do want in the Constitution, but I 
-;~·v·(~;~y-;;ry~o-f the pot..wl' of erni.uent dOl1laln. And I do t1link it should be appro.. 
pl:1.ately limi.ted and it Hould appear to me thftt in the past this section has been 
used at le<Jst tCl some extent to go beyond tlHl.t. I think it '(.10uld be appropriate 
to look at the section and limit the tlpplication. 

ttr. ~_Kr~!l!'S'E .. As fnx as the s~.ction .:md its i1.ltcrpretation is concerned, the problem 
:La not so much u:Lth the language itself. Hlwn you look at the debates yOlt find out 
\\'hat \1/35 really originally intended. That is, this procedure of being able to cac
qllir,~ E!Xees~ p}~oper ~~y over and ahove 'Jhat is needed and then being able to sell off 
tht~ exce.ss ~l.J:ter imprl1venv~nts have been ronde and thereby increase its value. The 
cotl:ets luwe clearly held that to he in violation of due process of Imv because, 
under the power of eminent domain, private property i.s s'-'bject to taking only where 
there if> an overd.dlng public nee.d fnt' the p-ropcl·ty. iHth those com~t lnterpret.:ttions, 
]: think the lnte.ntion of th::: frnme.l:s has heen pretty well ner;atcd and the language 
r(~<'.cls tn nnlC'-h tlw s.:tlnn WilY as you mmld expect the result to be ueY.'c it not for that 
glo3o placed on it by the debates. 'l'he excess may be over and abov(~ that actually 
occupic<' 1,y the i.mprovement nnd th;:\t :i. f the excess is going to be sold it ~vili be 
\vlth SUCll r.cst1.·i.ctions WI will Pt"i~serve the imril·ovements. I d::m I t think there is 
rr.llch qU(~st1.on that vlLerc a mmdci.pality t1!1c1crtQkes to acqui.re prcJperty and make a 
public impl.'oVc.nhmt, a rcasonnblo amoant of additional property can be acquired i.f 
it i.s direct 1y related to the public usc. The language of the section is not so 
l1~uch of a proble~ aD is its history. I suppose it would be POfW ible to redraft it 
specifieaJJ.y co\re:::ing the \lrban renE"dal pOvwr but you ~J(.mld h:we to be c~lxeful to 
l)(~gate .1ny iDJ'en"J.1ce from chau~~il~.3 this li.Hlg1wge that there ,.;;as intended to be any 
limitation on existing urban renc\wl prmer or that there ,vas intended to be any re- . 
stx'uct:!'on on this pO'Her that is n ..>t::cssar.ily iT;'p1.i(~d in the pO\\Tcr of eminent domain 
that yr.J'U can also aequire Hhatevcl' property is directly related to the i.mprov::;rnent. 
Si.nce th~se early cases there has b..:len, to my kno1;,]ledge, no further attempts to do 
anything of the sort. ~ 

tlrf}~QEi!£.£!" .. I th:i.nk we arc ar;reed that there are legitimate needs for act{uiring 
e~cesu property. 

~..l!.<?l1tgom("l?Y.. (and others) I I m not. 

11t'r.. OrfireX' .. In furtherance of a public purpose? 

Hr, No..ntio.E!£'.=x - No sIr, if they don't need it they don't buy it. 

~Aaly§.fffi - If it's excess why is :i.t needed to further a public purpose? 

i;r!'J. 0S(h:..trr. .. I read this to mean that you have a certain amount of protecti,ve feet 
of property around the building that you Ire huilding. 

1'J.£.. Hor:.tE9..12.l~!X - Bu t: that's not exccs s • 

tit's. Ot"f.i~!. - What is excess? 

• 

• 

• 

• 

• 

• 

• 

• 

'.� 
fi!.-2..!.2i::!.1£....- It says excess over that actually to be occupied by the improveme.nt, so 
1 tend to ngree with you, Linda. 
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Mrs. Orfirer ... It might be access to the improvement, or parking for the :bft.P,:rQV;ea..e,b.t.
; " ",'-:;1., ," : ',' ~'}: ::: 

Mrs. S'bwle'" Or to buy a factory next door that would interfere with the puhlic, 
purpose, and then you could resell that land and, the language s~ys, 'twitb 8~eh•j restrictions as shall be appropriE1te to preserve the improvement made. 1t 1 d~!tI 

I see much possibility for abuse when you really read the language. 

Mrs. Orfirer .. Do any of you feel that, if the present wording is followed;, Which'l . 
apparently the courts are now demanding, there is any opportunity tor abuse? ' " 

•� 

Senator Gi11mor .. Maybe some of us just have a different philosophy than t,heframers� 
of this section in 1912. My understanding was that yes, they did Vaht'to acquire .. "� 
more property than was needed, for the sole purpose of selling for ~rofit. It has� 
been somewhat limited by court decisions since then. I think this i~ a v~y ~9~t~~
 
area~ I think eminent domain should be subject to limitations in the Constitut~~.·i'f,;� 

Mrs. Orfirer .. We do' not upaold the purpose that the framers had. There's noi prQblem 
1n our mind about that. We are not recommending that excess property may be'able't(r; , 
be obtained for the purpose of making a profit or raising revenue. ' " 

•� Senator Gillmor .. What 1f we didn't have the court decisions?� 

,

•
,

• 
Mr. Clerc .. When I read this originally I don't think I was thinking along the s~e 
lines that are coming up for discussion here. The objections raised seem to center 
on parcels that are purchased in addition to the parcel needed where it seems to ~ 

that what is being discussed in this section was a large parcel only part of which' 
would be used for the public use and this section would give the governmental agency 
authority to sell off whatever excess remained. I think that we have had cases of 
that in Cincinnati where because of the ownership situation the governmental agency 
would be obliged to purchase a much larger parcel than was actually needed. then 
what happens to the excess? Is this not covered in this section or is this no(:tpe:
major direction or intent of this section? . , , 

.; : 

Mr. Kramer.. In this section I don't think it is necessary to grant thf! p,lnieip~tity" 
otherwise having the power of eminent domain the necessary authority to ta~e by~.. " ,.,,'

• inent domain the full amount of property necessary for a public purpose. You may ; 
have to take a large parcel in order to get what you need. The publicpurj?ose is 
imposed by the due process laws. It is a violation of due proces,s to t~ke";prQ.per;y .; 
for other than public purposes. But this section has an additional provision a's to .the 
sale of such excess with such restrictions as are appropriate to preserving.the.iJ;n" 
provement, which mayor may not be included in the power of eminent doma'1n. 1 don't

• recall any cases on that particular subject. The main concern as to repeal was the· 
fact that it does constitute an important underpinning cited by the Ohio Supreme 
Court in the basic case controlling the power of municipalities to acquire property 
and resell it in connection with urban renewal. Repeal would pullout from the case' 
that structure on which it is partially built. I tend to believe the court would .. ' 
have upheld the power apart from this section, but we have no way of knowing that.• I"t; r 
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~' Orfirer - If we were to recommend repealing this, would we not then get into the 
whole question of what was it that we were trying to take away? What was our purpose 
in repealing it? Was there something that we were basically trying to change or was it 
redundant? 

}~. Montgomery - It s~ems to me all you're doing is reversing the philosophy of the 
earlier framers that were on the wrong track. If you don't repeal it then you are 
putting your stamp of approval on it. We're not talking about courts. We're talking 
about a basic people's document. We're not talking about the U. S. Constitution, 
we're talking about the state constitution, which is the first level of protection 
for our citizens, not the U. S. Constitution. 

Mrs. Orfirer - Th~ intent of the framers was ruled unconstitutional. But this section 
was not ruled unconstitutional just what they wanted to us~ it for. This section does 
not say that you can sell property for the purpose of raising money. 

Mr. Montgomery - The courts said differently and another court can say just the opposite. 
Which puts it right back where we were. 

}~s. Sowle - I thiruc maybe we're getting hung up on the intent of the framers. It 
seemS to me as a rule that construction in Ohio you don't read a provision on the 
basis of the intent of the framers, you read the language. I would certainly agree we 
cannot tolerate the abuse of the power of eminent domain, but I see no trouble with 
this language. "A municipality appropriating or otherwise acquiring property for 
public use may, in furtherance of such public use appropriate or acquire an excess 
over that to be actually occupied by the improvement"--it's not just excess in the 
air, it's the excess over the improvement. "Any may sell such excess with such 
restrictions as shall be appropriate to preserve the improvement made." I think we 
could come up with lots of examples where this might be very helpful, to have, very 
legitimately, for a governmental purpose. And 1 don't see that that language permits 
abuse. And then you have the 14th amendment on top of that. If Yl)U do aw..,y wi.th 
this section you may be doing away with something important for r.uc:h things 118 urban 
ren€~o1al. The. intent of the framers is very broad, but the lnnguu[!;c of the section 1.8 
very narr-ow. 

Senator Gillmor - First of all, just looking at the language of the section, it does 
contemplate that they are going to acquire more than they're going to use, or they 
wouldn't be selling it. You don't sell if you are going to utilize it. 

Mrs. Orfirer - You might have to in order to get the property that you want. 

Senator Gillmor - I donit envision that happening. If you take it by eminent domain 
you take a specifically defined piece of property. If you acquire it by open purchase 
your seller might want to sell you the whole block, but in any event what we'r~ being 
asked to do here is not to make a change, we're being asked to make an affirmative 
decision that there should be no change in this section. Our voting to make no change 
is an affirmative decision that this is appropriate, this present language. 

Mrs. Orfirer - Supposing that you have to acquire a factory or whatever, but you don't 
need all of the acreage that it's on. 

Senator Gillmor - I don't know that you need this constitutional provision to do that. 
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Mr. Aalyson - I'm not worried about the city purchasing property from :an owufjr,,~':;;" 
wants to sell. I'm worried about the city's taking property from an owuerwho,doe_ 
not want to sell. I cannot conceive of a situation where we should g1veth.t"p~et"\ 
if the property taken is excess. I believe the city sh.ould have the po",e2l' to t~le,;) , 
what is necessary or reasonably necessary but not excess. I don't like thisi4ea: 
of the city being able to grab off property from someone who doesn't want:(to s.lt~ 

Mr. Russo - Who determines what is reasonable? 

Mr. Aalyson - Reasonably necessary has a much more restrictive interpretation than 
does "excess". Excess to me means they can take whatever they want. 

Mrs. Orfirer - In furtherance of the public use. 

Mrs. Sowle - And it's only excess over which is occupied by the improvement. 
,.<. 

Mr. Aalyson - Excess over what's occupied gives no limit. 

Mrs. Sowle -. In furtherance of public use. 

Mr. Aalyson - If they have the right to sell the excess, how can it be fur:thefan¢~,',' 
of public use except to get money? 

!!E... Carter - I do think that enough substantive questions have been raised so that!·· 
would like to see it go back to the committee, to take another look at it, in view ~f 

this discussion. 

Senator Gillmor moved that Section 10 be rereferred to committee. 

Mr. Aalyson seconded the motion. 

The motion was agreed to. 

Mrs. Orfirer - Section 11, no change, except renumbering. This is in regard to assess
ment of property to pay for local improvements. It is also covered by st.wta'.' .. We 
did not learn of any problems. 

Mrs. Orfirer moved tha t the Commiss ion accept the committee's proposat tomakEf 
no changes in Section 11, except to renumber the section.' I 

Mr. Heminger seconded the motion. 

A roll call was taken on the motion. Those voting lfYES" were Senator Gilltno;;·· 
Representatives Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cunningha~,Hem.· 
inger, Montgomery, Mrs. Orfirer and Mrs. Sowle. 

The motion was adopted. 

Mrs. Orfircr - The last section is No. 14--no changes of any kind. Section 14 re- . 
quires that the election authorities prescribe by general law and conduct alt elec~ 

tions and submissions of questions authorized by Article XVIII. It also prOVide's . 
that the percentage of signatures needed be based on the total vote in the last 
municipal election. You will recall that we discussed this at the lallt'. me~tlng1n 
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relation to the fact that there is a bigger turnout in some elections and i:hat 
we might want to consider averaging the lase three elections. We did look into 
this and found that there \laS no way of evening it out and some problems in 
municipal elections not present in statewide elections. We didn't feel there 
would be lm.1ch of a gain in trying to average them. • 

Mrs. Orfirer moved thntthc committee report on Section 14 be accepted. 

Mr. l{oberto seconded the motion.� 

The motion was adopted.� 

The Commission recessed mtil 1: 30 p.m.� 

Ann M. Eriksson, Secretary Richard H. 
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October 23, 24, 1974 

Part 2 

The Commission reconvened at 1:30 p.m. after a recess for lunch. Completion of 
the Elections report was the first item on the agenda. 

Mrs. Sowle - The Elections and Suffrage Committee is coming back to the Commission 
af~er-reconsidering comments at the last Commission meeting regarding Article XVII 
and 2 sections in Article III. 

Section 3 of Article III was origin~lly recommended for repeal. Some Commission 
members felt that the ceremonial function of having election returns presented to the 
General Assembly should be retained. A second point raised was that removal of the 
expression "the person having the highest number of votes shall be declared duly 
elected" would permit the legislature to provide for run-off elections, in the event 
that no candidate for the offices covered received a majority vote. The committee 
therefore recommends retention of the section but with modification of the time 
when election results would be presented to the General Assembly. We specified 
that the presentation would be during the first week of the next regular session. 
Section 8 of Article II provides that the General Assembly shall meet in first 
regular and second regular sessions. By inserting the words "next regular" in this 
section the committee intends to preclude the possibility of a special session being 
called in the event of a tie vote, as well as the possibility of presenting the elec
tion results to a General Assembly already in session. I should like to mention the 
consideration that the committee took into account. And also to say that the committee 
saw arguments on both sides of this and I am going to tell you, very briefly, what 
they are. 

If we say the "next regular session," it prevents the Governor calling a special 
session and the breaking of a tie vote taking place at that session. If the tie vote 
can only be broken at the next regular session the vote will be made by a group of 
representatives elected at the same election, concerned in the breaking of the tie. 
We felt there was a logic to having the tie broken by officials elected at the same 
election. The argument on the other side would be that it might be desirable to re
solve a tie vote sooner than that. Now the committee felt that the next regular 
session was the desirable thing but I wanted to mention that we did recognize there 
was an argument on the other side. That breaking the tie at the next regular session 
requires a wait of maybe a coup1e.of months. We recommend to the Commission this 
language. 

On Section 4 of Article III the committee recommends that this section be re
pealed. It refers to an event that is no longer possible. The General Assembly 
is now required to be in session every January. We are recommending the retention 
of Section 3 with one change. We are still recommending repeal of Section 4. 

Mrs. Sowle moved the acceptance of the substitute committee report on Section 3 
of Article XVII. 

Mr. Aalyson seconded the motion. 

It was so agreed. 
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Senator Ocasck - I don't understand this tie vote. Why.are we concerned with that? 

.~~gwj~~- It's something that the Constitution addresses itself to, even though the 
chances of a tie vote would be rather remote. 

Senator Ocasek - I myself would delete it but I gather that some members didn't want 
it deleted .. 

Mrs. Sowle - There was concern expressed that if we eliminated the last dentence of 
Section 3 which says the person having the highest number of votes shall be duly 
elected and then the second part providing for a joint vote of both houses, that 
run-off elections might be held by the General ,Assembly. 

Mr. Carter - The concern was that if you did not have this in the Constitution, the 
legislature could then pass a statute saying that unless someone received a majority . . .� 
Senator Ocasek - They could but I don't think that is likely.� 

~. Skipton - There would be no constitutional provision regulating how you determine� 
who the winner is.� 

Senator Ocasek - Of course in some states they have run-offs.� 

Mr. Skipton - The Constitution certainly should provide for determination of who is� 
elected. It should say either a plurality or a majority. The highest number was going� 
to be repealed. There wasn't ,oingto be any language in the Constitution.� 

Senator Ocasek - A tie for a candidate running statewide is very, very unlikely.� 

Mrs. SOWle - It certainly would be a surprising thing to happen.� 

Senator Ocasck - The elections are already decided, and it is difficult to get legis�
lators to go to the joint session to canvass the votes.� 

Mr. Carter - We had some people who felt very strongly on this first part. The com�
mittee was going to repeal it but we ran into considerable opposition.� 

~Sowl~ - Are there any other comments or recommendations about this recommendation?� 

Mrs. Sowle moved the adoption of the committee recommendation on Article III, Sec
tion 3. 

Mr. Skipton seconded the motion. 

A roll call was taken on the motion. Those voting "YES" were Senator Ocasek, 
Representative Roberto; Messrs. Aalyson, Carter, Clerc, Cunningham, Heminger, 
Montgomery, Mrs. Orfirer, Mr. Skipton, Mrs. Sowle and Mr. Wilson. None voted "NO;;" 

The roll call was held open through the November meeting.� 

Mrs. Sowle then moved the adoption by the Commission of the committee report to� 
repeal Section 4 of Article III. 

Mr. Aalyson seconded the motion. 

A roll call was taken on the mo~if~r Those voting ''YES'' were Senator Ocasek; 
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Representative Roberto, 'Messrs. Aalyson, Carter, Clerc, Cunningham, Heminger, Mont
gomery, Mrs. Orfirer, Mr. Skipton, Mrs. Sowle and Mr. Wilson. None voted "NO." 

The roll call was held open through the November meeting. 

Mrs. Sowle - Turning then to Article XVII, Section 1, I recommend the acceptance of 
the amended report. There is one very minor language change. The words "as pre
scribed by the General Assembly" have been substituted for "may be so prescribed." 
It's exactly the same sentence, just a little better language. 

Mr. Aalyson seconded the motion. 

The committee report was accepted. 

Mr. Montgomery and Hr. Skipton stated that they thought "as prescribed by law" 
was better and more consistent with other parts of the Constitution. 

Mrs. Sowle moved to amend to change the language to "as prescribed by law". 

Mr. Skipton seconded the motion. 

Without objection, the motion was agreed to. 

Mrs. Sowle then read Section 1 of Article XVII. 

Senator Ocasek - Why should we write into the Constitution a limit of four years? 
In its wisdom or its folly the legislature has the right to say you can be appointed 
to nine years as trustee of a state university but four years is enough to be elected 
to a school board. 1m' not saying it's right or wrong. We talk about flexibility 
and this is one thing--it really says you can do anything you want to do but you don't 
go beyond four years. I'm challenging the philosophy which we have had. If the leg
islature wanted to consider a six year term for a school board member, what would be 
wrong with that? It's illegal under this. 

Mrs. Sowle - I can't say that we really talked about that consideration. I don't 
think I really have an answer, except that we saw no problem with this section. 

Senator Ocasek - I would just as soon delete "not exceeding four" and leave it as the 
General Assembly prescribes. I'm writing this for our grandchildren and I just raise 
the question if we should freeze in the Constitution a four year term. 

Mr. Montgomery - On the other Bide, what is to prevent the legislature from setting 
a twenty year term? 

Senator Ocasek - Except that they couldn't get away with it, I think. I'm just 
arguing that what is wrong with a judge having a six year term and a school board 
member a four year term. I personally feel we have too much turnover in our schools. 
I just raised the point and if the majority wants to freeze theterm at four years, 
I agree •. 

Mrs. Sowle - Are there any other comments or questions? 

•� 



-4-

••� 
Mrs. Orfirer - I was just thinking in terms of what Ollie just said. I don't think� 
that the General Assembly should be able to greatly lengthen local officials' terms.� 
I think that makes them not responsive to the people.� 

Senator Ocasek - That's why we keep U. S. Congressmen at two. 

Mrs. Orfirer - I don't think the legislature should have the option of making local� 
school board officials a term of ten years.� 

Mr. Roberto - As I recall all of the language in Section 2 with the exc~ption of the� 
new language in Section 1 was stricken because it's taken care of elsewhere. In the� 
judicial article.� 

Mrs. Sowle - And we were talki~g about exactly where those others are. 

Mr. Roberto - With the elimination of that specific reference to particular offices in� 
this section, is there any conflict between the judicial article and the way the new� 
language reads here.· Elected county offices might include a common pleas court judge.� 

Mrs. Eriksson - They're considered to be state officials. 

Mr. Montgomerx - I think that this is a basic matter that the terms of office be 
specified in the Constitution. Any term is arbitrary so what is appropriate? It seems 
to me that four years is appropriate. It's long enough to know the job and it's not 
too long to be there forever. It's better than 3, it's better than 5. I think it's 
appropriate and, historically, it's proven satisfactol~. 

Mr. Roberto -How about municipal courts? 

Mrs. Eriksson - All judges, including municipal, are present~y covered by language� 
proposing to be stricken from Section 2. It is the committee's feeling that all ju�
dicial terms should be dealt with by the Judiciary Committee, so there would be no� 
language here. I think, in this context, of all county, township, etc. officials a� 
municipal judge would not be considered a municipal officer in this sense. He is not� 
an officer of a particular city--the territory from which he is elected is greater� 
than a municipality. I don't think that there would be any conflict with respect to� 
any judicial officer.� 

Mr. Skipton - Is this an all-inclusive section, or does it affect charter municipalities? 

Senator Ocasek - We have a charter commission on the ballot and I think it's going to 
pass, for a change, If we wanted to have a six year county executive this would be 

. unconstitutional, right? It would be four years at the most. He would be elected 
county-wide, and so he would be limited to a four year term. 

Mr. Kramer replied that this section controls and municipal and county elected� 
officials are limited to four year terms, charter or not.� 

Senator Ocasek said he would vote "YES" but might attempt to amend the section� 
when the legislature considered it.� 

Mrs. Sowle - I do appreciate the question being raised because it is not something� 
that came up before the committee. If the Commission feels that the committee ought� 
to reconsider this, we would be happy to. My feeling is that elective officials ought� 
to be responsive to the feeling of the electorate and a four year term is long enough.� 
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Mrs. Sowle moved the adoption by the Commission of the committee's recommendation 
for amendment to Section 1 of Article XVII. 

• Mr. Skipton seconded the motion. 

A roll call was ta.ken on the motion. Those voting "YES" were Senator Ocasek; 
Representatives Roberto and Russo; Messrs. Aalyson, Carter, Clerc, Cunningham, Guggen
heim, Heminger, Montgomery, Mrs. Orfirer, Mr. Skipton, Mrs. Sowle and Mr. Wilson. 
None voted "NO". The roll call was held open through the November meeting. 

• 

• Mrs. Sowle - Next is Section 2 of Article XVII. There is a change in the committee's 
recommendation. Our previous recorrnnendation was to add the '''ords "or lieutenant 
governor," to those offices the Governor does not fill if a vacancy occurs. TI1e 
Commission has considered the report of the Executive Committee of this Commission 
and that the office of lieutenant governor should not be filled in case of vacancy. 
And the reason for that recommendation, as I understand it, was that the line of suc
cession was spelled out in the Executive Article and to fill the office of lieutenant 
governor would interrupt that line of succession, and for other reasons there was 
considered to be no need to fill the office of lieutenant governor. The committee 
is coming back with the following language, replacing that sentence. "Any vacancy 

• 
which may occur in any elective state office created by Article II or III or created 
by or pursuant to Article IV of this Constitution shall be filled only as provided in 

• 

such articles and only as provided therei.n." Our reason for recommending this language 
is to make it clear that the filling of vacancies for the executive department is 
taken care of in Article III. The filling of vacancies for the General Assembly is 
taken care of in Article II. That the filling of vacancies for the executive depart
ment is taken care of in Article III. The filling of vacancies in the judiciary is 
taken care of in Article IV. The only think being taken care of here occurs in the 

• 

next sentence. "Any vacancy which may occur in any elective state office not so 
created shall be filled by appointment by the governor until the disability is removed 
or until a successor is elected and qualified. I' We only intend that this provision be 
a catch-all provision. We have reviewed a lot of different language to do it. We 
wanted not to have this conflict with the other Articles or introduce some confusion 
inadvertently. 

Mrs. Sowle moved the· acceptance by the Connnission of the amended committee 
recommendation. 

•� Mrs. Orfirer seconded the motion.� 

The motion was accepted. 

• 
Mr. Carter - This is "only as provided therein" and we know why it's there. I wonder 
if it might not say the same thing just a little better "shall be filled it;' and as 
provided in such articles"? 

Mrs. Sowle - I think it means the same thing and it may say it better. 

Mr. Carter so moved. Mrs. Sowle seconded the motion and without objection the 
motion was agreed to. 

•� Senator Ocasek - I don't really understand it. It says if there's a vacancy the 
only way it can be filled is the way it's provided for in the Constitution andno 
other way. 
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Mrs. Sowle - Let me try to describe the things we ran into. If you read the present 
language it sounds as if the Governor can fill a vacancy in the office of lieutenant 
governor because it says any vacancy which may occur in any elected state office and 
the lieutenant governor is an elected state office, other than that of a member of the 
General Assembly or governor shall be filled by appointment of the governor. So we 
were trying to make it amply clear that the lieutenant governor's office could not be 
filled under this provision. We felt that there was an ambiguity and conflict, with 
the problem of the lieutenant governor. We felt that was the intention all the way 
through. The problem that we were 1."t1nning into was that in trying to take care of 
the catch-all category. 

Senator Ocasek - What this means is that the Governor can replace all but the lieu
tenant governor. 

Mrs. Sowle - We don't want to freeze in this article a method that may be changed in 
another article. What we are trying to get at in this one is the elective state 
offices not created by the Constitution. The only one that we ~ow of now is the 
state board of education. This presently covers the filling of vacancies in the state 
board of education. The policy is contained in this proVision that a successor will 
be elected. It prevents the General Assembly from filling a vacancy in any other way. 

Senator ~casck - Are you leaving Article III alone that the governor would fill va
cancies of all statutory offices except lieutenant governor? I would concur in that. 
Had we succeeded i.n our previous effort of having the governor run tandem I think 
there would have been some logic for filling the vacancy. I am still depressed that 
we have not clarified the role of lieutenant governor in Ohio which, in Ohio, is a 
total waste. 

Mr. Wilson - I might bring out the fact here that one of the reasons to put this 
catch-all in here is the legislature has, in the past, not provided for filling some 
vacancies. 

Mrs. Eriksson - The statutes provide for filling ctate board of education vacancies 
and they 00 follow, although not exactly in this language)they follow this procedure. 
But in the event the General Assembly did not provide for filling vacancies this would 
cover the subject. 

~s. Sowle - If I may summarize the intention of the paragraph, which we really have 
not changed. The purpose of it is twofold. One is to make sure that filling the va
cancies is provided for in case the General Assembly might forget to provide for the 
filling of vacancies for an elective state office; secondly, even more it creates a 
policy that vacancies shall be filled by election. So there is a policy involved in 
this provision, in which our committee is not recommending any change. 

Mrs. Sowle moved that the Commission adopt the recommendation on Section 2 of 
Article XVII as amended. 

Mr. Skipton seconded the motion. 

The report was accepted. 

Mrs. Sowle - The first two sentences of Section 2 of Article III are covered elsewhere. 
Article III has already been considered by the Commission and no changes are being 
recommended. We're just recommending the deletion because of duplication. The first. 
paragraph, the third sentence concerns the terms of the supreme court and court of 
appeals judges. Those terms are covered by Section 6 of Article IV, and the provisions 
do not differ substantively. The terms of common pleas and probate judges are also covered 
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by Section 6 of Article IV, and here there is a difference. This section specifies 
that such terms sh~ll be six years whereas Section 6 of Article IV says not less 
than six years. The terms of other judges are not covered elsewhere. The committee 
is of the opinion that judicial terms is a proper subject for the Judiciary Committee,e 
and has been assured that the Judiciary Committee is considering that subject. The 
Elections Committee believes that since terms of executive elected officials are 
covered by Article III and terms of legislators by Article II, the judges should be 
covered by Article IV and taken out of this article. Concerning the first paragraph, 
the fourth sentence, justices of the peace no longer exist in Ohio. The first para
graph, fifth sentence has been transferred to Section 1. The second paragraph hase 
been transfcrred to Section 1. The final paragraph we have already discussed. Is 
there furthcr discussion about the recommendation? 

A roll call was taken on the motion. Those voting "YES" were Senator Ocasek; 
RepresentativesRoberto and Russo; Messrs. Aalyson, Carter, Clerc, Cunningham, Guggen

• helin, Heminger, Montgomery, Mrs. Orfirer, }tr. Skipton, Mrs. Sowle and Mr. Wilson. 
None voted "NO." 

The roll call will be kept open until the November meeting. 

• 
Mrs. Sowl~ - Our final recommendation concerns Section 18 of Article III which is the 
section concerning the filling of vacancies in the executive department. The committee's 
original recommendation was to repeal this, since its provisions would have been 
covered by Section 2 of Article XVII. When the committee reconsidered this we came 
to the conclusion that this should be covered in Article III and not in Article XVII. 
So now we are not recommending the repeal of Section 18, Article III. 

• Mrs. Sowle moved that the Commission accept the amended committee report, on 
Article III, Secti.on 18.� 

Mr. Heminger seconded the motion.� 

Senator Ocasck - The government books that we are using in our public schools in Ohio 
now categorically state that the Governor cannot appoint the lieutenant governor.

e� Is there a feeling on the Commission that the Governor would be on solid ground to 
appoint a lieutenant governor? I can't see how the Governor could appoint a lieutenant 
governor without express authority. It's always been in Article III. 

Mrs. Eriksson - The problem is a possible conflict between Section 2 of Article XVII 
and Section 18 of Article III. The question has not been raised, in a legal sense. e .;If the question ever comes to court the court would probably say that the last amend
ment to the Constitution would govern. 

Senator Ocasek -The question has been raised. When John Brown became Governor for 11 
days when Frank Lausche resigned many people said no. it can't be done and that ended 

• it. 

Those in favor say "AYE." None were opposed. 

Mr. Carter - This completes the work of the Elections and Suffrage Committee except 
the Initiative and Referendum which we will tackle tomorrow. The only other business 

•� for this afternoon is the question of townships.� 
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Townships '. 
Mrs. Orfirer - The last item on the agenda is the last area of concern of the Local 
Government Committee. Townships were originally laid out across the state, and were 
administrative units of the county. They were created by the county and their offi
cers were appointed by the county commissioners. Their functions were designated by 
the county. The townships became independent of the county and they are today. They 
now derive their structure and powers from the legislature. Their main function is 
the maintenance of roads. As the population shifted, many of the townships had an 
increase in population, and they were no longer quite so self-sufficient in providing 
their own services and they came to need services such as other urban areas did, s11ch 
as water supply, waste disposal. 

Mr. Carter - I found this quite interesting. Townships were originally part of the 
county. Do we have any information on why the change was made? 

Mrs. Orfirer - I don't 

Senator Ocasek - We wouldn't argue when you say townships are dependent on counties. 
They are very dependent on counties, such as setting speed limits by the county com
missioners. 

~. Carter - They were originally just subdivisions of the county. Then the legisla
ture said we're going to give powers directly to the township by statute. 

~enator Ocasek - They are still very dependent on the county, for legal services, etc. 

Mrs. Orfirer - There are approximately 1320 townships in Ohio. The Ohio Constitution 
~ontains no basic provisions respecting townships as it does for counties and munici
pal corporations. Neither the 1851 nor the 1912 Constitutions dealt with in any sub
stantive way with either townships or counties. In 1933 Article X was rewritten. 
It now provides for county charters, alternate forms of county government, and author
izes the General Assembly to provide for the government and orgal1ization of counties. 
While they were doing this, they did not change the tOl~ship provision. It was re
written and separated from the county portion, but they did not submit changes. The 
testimony that we have received at the Local Government Committee indicated that the 
officials and residents of a small number of the urban townships believe that they 
lack an adequate governmental structure and adequate powers to meet the needs of the 
residents. Four courses of action are available to townships which are struggling 
with urban needs, as the law now exists. One, they can seek additional powers and 
governmental structure from the General Assembly. Two, a majority of the property 
owners adjacent to a municipality can seek annexation to it. Three, a majority of 
the adult freeholders in an area can petition the county commissioners for the right 
to incorporate. Four, they can contract with the county or municipality for services. 

Under current Ohio statutes, both annexation and incorporation can be frustrated 
by a municipal corporation. It is important in terms of our proposal that both of 
these ways of solving the urban problems can be frustrated by people outside of the 
township. We as a committee gave very serious and lengthy consideration to the plaint 
of some of the township officials. Our feeling was that we didn't want to duplicate 
a form of government by calling it another name. They can incorporate if they want 
municipal powers. We realized that in a great many cases of urban townships, there are 
problems in not having the authority that they wish they had. There seems to be some 
feeling that they are the unit of government that is closest to the people, and want 
equal powers with municipalities. We're not considering the idea of changing or 
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strengthening township government and yet we were faced with this dilermna of having 
a group of officials complain to us that they wanted change and we wanted to help solve 
their problems. What we have rccmmnended is probably n compromise. It is objected to 
by the township officials. It is rejected by the mlnicipal officials for exactly the 
opposite reason. I don't think it's being facetious to say that maybe we have been 
successful if they are opposing ::t on both sides, maybe we have found a good compro
mise and a good middle ground. 

Mr. Carter - As I understand it, the Municipal League people are saying that you're 
g~v~ng townships too much. The townships are saying that you're not giving the~ 

nearly as much as they should have. Is that a reasonable characterization? 

Mrs. Orfirer - The urban township people feel, as we have said, that they should 
have complete home rule powers even stronger than those that we are proposing for 
counties and have all powers which are not specifically denied in the Constitution. 
That in case of conflict they should prevail. They feel that they are not getting 
equal treatment under the law. My feeling is that, historically, they were never 
set up to be a general unit of local government, even at that time when they were 
changed over to the legislature, or in 1933 when the Constitution ,vas rewritten. 
l11ere was never the intent for to~~ships to play a full role such as municipal cor
porations. Now they're asking for something new. They're asking to be an equal unit 
of government, really to be municipalities, as I see it. 

Mr. Carter - Do we have any information as to why they don't wish to be municipalities? 

Mrs. Eriksson - When asked that specific question, to\vnship officials reply that they 
have never attempted to incorporate because they would be rejected anyway. 

Mrs. Orfirer - They have said well, we'll run up against this three-mile limitation 
and you cannot incorporate unless you have the permission of any municipality within 
three miles. Then we said, supposing we change this, but they don't want that, so, 
as I say, it's a very delicate thing. 

Mr. Wilson - There's one answer and that's the pocket book answer. Most townships 
don't have their own fire department and rely on the county services. 

Mr. Carter - Is it fair to say that they want the authority to do these things but 
they really don't want to take the responsibility for municipal status? 

Mr. Wilson - There are some townships which have assumed the responsibility and pro
vide these services but very few. 

Mr. Carter - I am talking about this active opposition to hope to get greater home 
rule powers. 

Mr. Montgomery - Geography has something to do with it. I now live in an urban town
ship. I used to live in a rural township. All services except mowing weeds and 
cemetery care were handled on a contract basis with the county. I think the fact 
that the population is dispersed on farms with a house here and a house there and 
not collected has a lot to do with it. 

Mrs. Orfirer - These are the rural areas which are not complaining and not having a 
problem and we've said in our second proposal that perhaps they ought to be a part 
of the county structure, if they so wish. Because the county basically performs 
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their functions anyway. The problem lies in urban townships where there is a con
centration of populati.on. There are some problems which cannot be dealt with effec
tively under present township provisions. It's been the philosophy of the committee 
to look to existing remedies before recommending constitutional changes. I can't 
emphasize this enough. In this case there are two such remedies. The majority of 
the property ovmers in territory adjacent to the municipal corporation may request 
annexation and then of course incorporation. Both of these solutions may be th'varted 
by the municipal corporation. Another philosophy was that another unit of government 
should not be created to duplicate an already existing unit. It is the committee's 
judgment that an urban township or urbanized portions of toymships experiencing 
problems of a magnitude so great that they cannot be dealt with under existing powers 
should be encouraged to seek i.llcorporation and thereby to receive municipal pO\vers 
or to seek annexation to an existing municipal corporation. If these two approaches 
are denied them then they should be able to acquire the tools necessary to solve their 
problems. '1'his is the philosophy behind our recOlmnendations. 

We are recommending the repeal of Section. 2 of Article X and the enactment of 
a neW Section 2. The first paragraph is intended to replace the present section 
and make clear the power of the General Assembly to create alternates in the gov
ernment of townships. The language of this section does not in any way alter the 
power.s which the General Assembly presently possesses, with respect to to\1Uships. 

Mr. Montgom(~ry - If I lived in a township, and I wanted to keep things just like they 
are, I think it's naive to ask me to submit something to the township voters. I 
don't want it that way and nobody else does either. But we have to go through this 
idle motion, in order to do what we want to do. 

Mrs. Orfirer - Your opening statement was if I wanted to keep things exactly as they are. 

Mr. Montgomc1JL-- They want more authority but they don't want to be part of the metro
politan area because they get involved with all the problems of that area. They 
don't want to incorporate either because of other advantages. They want to keep it 
just the way it is. 

Mrs. Orfirer - They have to be refused by the municipal corporation. This I think 
was a misunderstanding in some of the literature we had. 

Mr. Carter - Why would they start any action at all? What would be their objective? 

Mr. Montgomery - To get to be an urban township. 

~~s. Orfirer - They would be classified as an urban township. they want the alterna
tive form which would give them home rule powers. In order to get that alternative 
form they would have to put on the ballot a proposal to annex to the municipal corpor
ation and to incorporate. 

Mrs. Eriksson - Under present statutes the incorporation is not voted upon by the 
people who are incorporated. Again it takes a majority of the landowners. Then it 
has to secure the blessing of every municipality within three miles. 

Mrs. Orfirer - The point I'm trying to make is that they can't turn it down. They can 
initiate it. It would be turned down by people outside the township, and only in that 
circurestance would they be permitted to adopt the alternative form. If they want the 
alternative form they must petition to annex and incorporate and be turned down in 
both instances. 
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Mr. Montgomery - Good faith won't do it.� 

Mrs. Orfirer - Then they have to stay the way they are, by this proposal. And they� 

• don't get home rule powers. 

Mr. Skipton - We're not debating the real question here. What is the objective of 
this proposal? 

• 
Mrs. Orfircr - The objective of this proposal is to encourage urban townships to 
solve their problems either by incorporating or by annexing. If they feel we are 
too severe He propose that they use either of the existing remedies, and apply for 
incorporation or annexation. The second objective of this proposal is that if they 
do have these problems that they say they have and if throngh no fault of their own 
they are turned down on annexing and incorporating, there should be some remedy and 
we're providing it in an alternative form of government. 

•� Mr. Skipton - If that's \Ilhat the Connnission is being asked to do, it would be all 
right \'Iith me to adopt a resolution that it is the sense of the Connnission that to 
do exactly Hhat you said but I don't believe you have to put anything in the Consti
tution that if people want a municipal form of government for townships they can 
incorporate. I don't believe we should be giving legal advice through the Constitution. 

•� Mrs. Orfirer - That would be true except for the paragraph that they could vote to 
adopt an alternate form of government which would give them greater pmvers. But the 
only way they can get that is if they \"ere not able to get it any other way. 

• 
Mr. Skipton - I am struck by the fact that we are saying they want something and 
\Ilc're going to try to give them something. This doesn't seem to me to be the kind of 
approach this Cormnission should be taking. Either there is a need for some ne\17" form 
of municipal government for areas of the state that are now organized as townships or 
there i8n' t. If our purpose is to say if you \"ant a municipal form of government 

• 
you should incorporate. I don't believe we have to say it in the Constitution to 
accomplish that. If we want to create a new municipal form of government and call 
them townships and give them different kinds of powers that other corporations have, 
all right and well, but as I read this it sounds like throwing dmvn the gauntlet. 
If there is a need for some new kind of municipal corporation, let's just create that 
new form. 

Mr. Wilson-I'dt,ike to point out one weakness in this language. You talk about being

• turned down and then when the county commissioners vote yes or no, it them becomes 
the municipality's concern. If the township people Hant their home rule, and have 
three former townships trustees now county commissioners, they could vote NO to the 
annexation or incorporation. 

Dr. Cunningham - It isn't really a matter for us to decide. It's not a matter for the 
•� Constitution. I feel it isn't our business to agitate for a regional form of govern

ment or some local form of government to encroach upon the county. 

Mr. Carter - Are you saying that townships are not necessary? 

•� 
Dr. Cunningham - In effect, yes.� 

Mrs. Orfirer - We have been caught in the middle of a lot of opposing forces, and 
have attempted to find a reasonable solution. We have been caught between a strong 
feeling of many of us that we do not want to create another level of government, that 
we do agree that not in all cases could the townships be dissolved and the counties 
take over. They have been a powerful lobbying force. They can come to the legislature, 
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and get piecclllcal from the legislature the same powers that the municipalities have 
El1'l.d arL: municipal corporations without anybody saying so. They are just gradually 
accruing these powers. We tried to sQlve a ring of problems. One, is to not make 
a new E',ntlty. 'l.'wo is to satisfy the urban to\vllship people. Three is to stop the 
erosion tllrough the legislature, granting them piecemeal powers. We're obviously 
not satisfying the township people because they want more than we're giving them. 
I don't know the answer. 

Mr. Guggenheim - Fools rush in. I'd like to speak from total ignorance on the subject-
the more I listen it seems to me that if we open up this present constitutional se~tion 

we're just opening Pandora's box. There will be nothing but problems coming out of this. 

l~. Montgo~cry - Couldn't the legislature enact some uniform law on townships of a 
certain size, etc.? 

Mrs. Orfir~~ - Yes, the townships are constantly lobbying for this. They have all 
kinds of bills in the legislature. 

Mr. Montgomery, - By piecemeal you don't mean one township at a time. 

Mrs. Orfirc~ - No, one power at a time. What they're doing is becoming a third level 
of local government. 

Mr. Montgo~ery - In many townships there is a huge tax base. In the case of the town
ship I live in it's a Sohio oil refinery. It's fantastic. They are not about to give 
that tax base to the next city. They are not about to create a city, a nmnicipality, 
because all the state laws involving cities apply to them. It's expensive. They 
don't want that kind of government. They want low-key, conservative, cheap government. 
And they're getting it. And this happens in several different metropolitan areas of 
the state. 

Mr. Russo - I think the committee early recognized the problems of to~~ships. The 
townships want the best of two worlds and don't want to give up any part of it. The 
fact of the matter is that if we're going to have county or regional government, we 
are multiplying the problem at the county level. When the hearings first started, 
we advocated the abolition of townships. And since that time I've gotten sick of the 
townships keep coming in asking for plums and refuse to take any of the sour grapes 
of the governmental structure. 

~Cunningham - That's the legislature's department, to solve these problems. 

Mrs. Orfirer - Dr. Cunningham, I respectfully have reservations about that. The Con
stitution is the place where powers of government for local units are laid out. We 
say what the powers are. What's happening with townships is that they are getting 
powers through the legislature that counties and municipalities only get through the 
Constitution. One of our purposes was to step in as a rightful constitutional man
date--this and no more shall you have. 

Dr. Cunningham - What they might need i.s a regional fonn of government to solve their 
problems. Maybe the county is the region. 

Mrs. Orfirer - You can't get them to incorporate, much less go into a regional form 
of government. 
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Dr. Cunningham - So why fiddle around and talk in tenns of the spinning wheel? We've 
long since left this behind, in a museum someplace. We can't recreate it. We're 
living in a different world. We've got to realize that and we can't draft a consti
tution on that basis. .,~' , i' 448 • 
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!1r~:t;i~Lex - YOH're saying th.qt it's hctt(:T to let them get all kinds of powers 
through the 1egi.s lature but 'at 1el1::;t something isn't m:ittcn into the Constitution. 

Dr. Ct1'JlnLlldlnHl - That's correct. If the Jcp,iDlaturc hasn't fortitude enough to say" 
~·-t~-th·;;ir -constituents for any ':canou, that I B thcir problem 1 not ours. 

. 

Nr.s. Sowle .. I'm ju~t curious about any c;.;pcriencc you may he aware of in'lllitlois 
1;~1sKlng tOHllShipg siu<'.e this second ticctioll. is apparently hasedon that,' 

Mrs. EdkRf:m.1 We \~ere :tnform02d that there has been no experience.. I didn I treal~;y" 
cileck' that~'o~t. 

tlr. Hemil1geF - After the disct1~sions I end up h1 John Skipton's camp. 
; I 

, .~ . 

'\
J•i1, 
~, ' 

Mr. Cart~r .. The Constitution if> going to he an <:1.i7[ully tough place to have an ml$W~t'. 

Mrs. Or£ircr - I think the committee felt that this vms a problem, '.;Ie owe it to th(),c 
'people-to bring the best of our thinking nnd do om; best to solve it. 

~~Erik2£~~  This would be an appropriate place to say thot Nolan Carson. a commdttee . 
member, dissents from the committee recomJnend.1.tiol1. and expects to haveamil1oritY~Gf!?rt 

if these recommendations are adopted by the COllnnission. 

t1t'_:_lL(~!l1l..~I..~.!. - He 
remarks. 

does live in an urban to\'111ship and I think that's significant:t~,;~l1e 
': ' 

"/ r'. 

~fr t \~i1son - Did you and your conrrnittee look i.nto ho\'1 Connecticut eliminated towns1}ip8'1 

~~EJ~~ - I think by the legislature. 

the Connnission recessed until 9:30 a.m. The Chairman announced that th~Judie~a~¥ 
Committee and the Elections and Suffrage Cormnittee would both hold dinnermeetings,-.: .. 
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, ,f)~~ Cbrorb1s,aiohreconvenec1 nfter the ree.ess at 9:30 a.m. on October 2l~. The� 
'~ir8t: 'i\:,'m onth~' agenda lf7<lS the Initilltive. ['IUd Referendum Report of the Elections� 
an,d '$tlffrage.Comm;i.t:t:ee.� 
: . '~~f ~" .' ".I .' ' 

'*~',S~:t~e.:£. - !thi~lt that tilts cofumittee under 11r8. So'''le has r~ally dom~ un excellont 
.·joPiJ'-f.allalyz:lng the i1:li.tiative and refere.ndurri problem. It is a cumplex one. We 
'$ta:ned,dth),~(r~nkly~ a mess futhe Constitution. It's alll/ost incomprehensible. 

'<The~~ 'aioe lO~l;l 'of p1:'oble.ms and a great oc:a 1 of ti.me has been spent on this. It's� 
dif(~rellt:£tom ~~l other i.tams in the Constitution... -that is, in this case, 'He are� 
tess$1tiall:l 'Wr1~~n1!; ,statutes rather than c:onstitutional mntters. The initiative� 
anc::1't~;f.erendum. are uf?ed when th.e people are. r:ot happy with Hhat the legislature is� 

,.. ~1.n$. 'An~ atl a re~ult) it is an appeal fron! the U8Ulll r0presentative goverrul1ent� 
:ptQe,~'dure. ; And therefore it almost h.:;.s to be self-executing in the Constitution,� 

. '~at~ than~enving the l'::lgislllture to fill in all of the details, becau::;c it I S a� 
'saf;e~Td aga;b.l$t the le~;i.slature. It [01101'IS that it is not appropriate to say� 
to the Clegis~atur~ t1you de.teXr.1i.ne hO'07 it Is to be done." And that Is one reason� 
:it 1$' ao long. and complex end complicated. l'le Ire ba:::ically writi.ng statutes as� 
wel1..aa estabHshing some philosophy •� 

..... , 

~s/: ~oEt~ ... t would siWply concur in everyth1.ng that you have said. It's been a 
gr~tpleaSUlie to work with this cO'l1uuittce, and I really feel 1 should specifically 
ac~~~l,.,ed8e the great amount of: time and effort that Jack Hilson, Crai.g Ac:.lyson and 
,;P;i.:p;!t::(41):t¢+ have put into it. He've gone o\'cr and ov€.r this. This in bes:lcally 

.,:~1tf1it.U;t9.;'y ki.~~ of materials t and they say good laws arc not ",rltten but rCHd.tten.,� 
ari.d.!~e"'Ve rc,01t'j:.tten and rc"11.-ittetl and r.evri.tten and we \llclcome all further ideas� 
;~nd·~;Iif'l1ggeeti.OTls tl1at COJmil1ssion members have. Th5.s is a d:i.fficult area. a~d 1 tM.nk� 

, we've .COtIIC a iongway but \Ve are certainly open to all further ideas and sUBg"lstions. 

" Wheba,ckgrQ~n.d (Jf Initiative and Referendum is l1ell-outlined in the staff :report. 
· In;i.t;iiit:ive and referendum ,-jere introdticC'd into tho COl1st:f.tution as a result of the 1912 
CohY~iion asa part of the progressive movement of the early 1900 IS. The bmde pr.oblem 
tbillt.;t;h~ members of thatcol1stittitional convention vJrcstled with involves a judgmental 
faQtot;,., ....howclifficult should these pro(;(~dures be to use? HO\~ easy should they be to 
use! 'If the Coi'l'stitut:i.on mal,es them too easy, then it is a vote of no-confi.dence in 
the:"r'eprelgenj:~t~v.e process. If you make them too difficult, you night as well not 
ha.v, ·them bec~~lsc the!people. carl 1 t use them anyway. Basically, we felt that the pro
viB:i.p~o1: tneOhio Constitution required no drastic, fun.damental changes. The pro .. 
'ViS~(),p.s:h;iv&'WQt'ked rather "1ell for Ohio. As the merr.orandum states "Initiative and 
l=ef~~i\4um ha:va.;. 'rot belZina panacea for the solution of all of societal and government;i1 
:pt'ob.l~,butnt1ith(lrhave thfly tesulted in the destruction of representative govarn" 

,imeni;,.:;,.a.s. theft' oppone'l.1ts 60 years ago argued they vlOuld. These processes have been 
.u.~~:;;'ithres.tl,"aintby Ohioans in the past and there seems to be no reason why they
'woixhf*ot c()n~inue to do that in the future. II Among our main objectives was the 
· impr6~ment of the.orgsl1ization of the material. It I s simplification, where pos,sible. 
And ,'~make ·ti:'tlfJ easy as possible for those attempting to use the provisi.on to 
$dU'.~taud whattthey have to do; we tried to remove unnecessary procedural obstacll'ls 

, .� .tol.,ll~us~' of the.se proVisions. We altered the timing of certain procedures, and I 
w;lllp~Mcllt those changes as we go through section by section. We don't feel that 
wCti· aJ:'e proposing fundamental changes but we're try iug to improve what we found to be . 
a,ve~diff:teult kind of procedure to use and to understand. We hope to have aim.. 
plif~d it. 

· .~. ..S~et;.iQti' t. of .A.tt~cle II sets forth the baslc legislative power of the state and 
· y.s1;E/,:.it .in the Gen~al Assembly. It was this bas·ic power l4hichwas amended in 1912 
.. :~.;::l'X'~vide toOt a r~served legislative power of the people, to propose a constitutional 
. a~n~\lUll.tto:be adopted or rejected at the polls, to propose laws to the General As
'~semb:tr whieheould ~t1bsequently be taken to the people if the General Assembly failed 
~'aet, ari4~q refer to the people laws passed by the General Assembly for the voters'� 

", 'app:r,Oyal or l:~Jection. Our' basic recommendation here is an ol.-ganizatiol1al change.� 
-',4 .'c" ••• " •• ~... ~J:.: .. '..... :...,.,,>,iI.',..~·,. ~.,_,,, ..•.,. ".. .;.,� 
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The specific sections relatinG to the initiative and referendum appear as suppl.e~11ental 
to this secti.on <lnd Cl.re numbcJ:ed sections la through 19 in Article II, presently. 
The corrnnittce felt that thcy should bc~ reenacted \-lith changes that the committee pro
poseR in a scpnratc arti.cle in tilc Constitution.. t,Je chose Article XIV since all :ec
tions i.n I\.rticl(~ XIV were repealed in 1953. This means that the sequence o£ sectwns 
ill Article IT, t-lhich is :intcndcd to cC:11 with the legi:3latur.c, \vill not be interrupted, 
and the .initiiltiv(~ and referendulil sections will be cl~arly set forth as a separate 
topic. I'J like to point out one change '-"hich 111:1Y look suLstuntive but actually is 
not. Thcrr~ is a provision f01: the proposal by a petition directly to the people fo'l: 
a coU[;titutional amc.nchnent. There is no procedure provided for propoLing a constitu
tional amendment first to the General Assembly and then to the people. However, there 
ir, language in Sectic:'n 1 that sU;:';2;csts that this is provided. We simply eliminated 
that because dIe substquent provisions do not, in fact, provide that. 

!:;T...!-C:Jr.~<:.l.: - He think that there is no need for it. 

:t1.1Z~fl.0V..1~ - Section 1 also contClills Ode limitation on the pm'7er of the people to enact 
Imvs. Tl1at the people co.nnot 011Jct 1m-ls contrary to constitutional limitations on the 
pOHer of the General Assembly to enact 1m,'s. ~~e are not eliminnting this. He Ire re
wo'.'ing that proposal to Article XIV, Section 2. In sllnnnary, our propos<lls for Section 
1 :Jf Article II involve nl) substDntive changes • 

£:1r.. C:1rt~2: ~ He lwve before. us (\n adcLi.tional sheet of recormnc.ndations of the connnitte('. 
fllr some Ckl1lL.;CS in the report dated June 7, \Jhich has been previous ly submitted to the 
Conunis s ion. 

Hrs. SO\-lle moved that the Commission accept the amendments to the committees 

r<;port. 

Dr. Cunningham seconded the motion. 

?he vote was in favor of accepting the amendments. 

Mr. Carter - Some of these came out of our last discussion of the initiative and 
referendum. 

Mrs. Sowle - I ~-lill explain in detail as we reach those provisions. 

Mr. Russo - Mr. Chairman, I would just like to ask one question on Article II, Section 1. 
"The limitation expressed in the constitution on the power of the General Assembly to 
enact lmvs shall be deemed a limitation on the power of the. people to enact laws." I'm 
just wondering if this should be in there at all, because there should be no limitation 
on the power of the peoplc to enact la'·ls. They have given the right to the elected 
public officials to enact laws. Now, they reserve, expressedly so, the initiative 
and the referendum for themselves in case the public officials usurp their power. In 
the procedure of the initiative petition, we go through the entire process of the 
legislature. I notice that we have so many lal-ls that make it impossible to enact a 
law by initiative petition. Because it goes to the committee, the committee can de
termine whether to amend it or not to uTIlend it. Now, if the people have reserved this 
right to say "Here is a Imv that \-le want" and then the legislative conunittee of the 
General Assembly takes it upon themselves to amend it and change it, and they 
have another process to come back to if they want it back in its original form. I 
think in essence wlwt we are saying is that although you reserve the right to the in
itiative and referendum, we're going to make it so difficult, that you are not going 
to get anything out of us anyhow. 
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Mr. Carter - If 1 may, I would say that tbe time to discuss this is in context with a 
couple ;f -other qUE~stions, Tony, which will come when we get to Section 2 of Article 
X.rV. Because on the matter that is immediately before the commi.ssion at the moment, 
that ianot in here any mor(~. So I would suggest that ~l1e postpone that discussion • 
until we get to tllst item. 

Mr. Russo agreed. 

Mrs. Sowle moved that the Commission adopt the recommendation of the ~ommittee to 
amend Section 1 of Article II to read as set forth in the Report. 

Mr. Montgomery seconded the motion. 

Nrs. Sowle - Now, any discussion on this matter? 

Mr. Carter - I think it's a good change. • 
A roll call was taken on the motion. Those voting "YES" were Representative Russo, 

Messrs. Carter, Cunningham, Heminger, l1ontgomery, Orfirer, Mrs. Sowle and Nr. Wilson. 
None voted "NO." 

The roll call was held open through the November Commission meeting. • 
Mrs. 8m'lle - The important parts of our discussion will come up now because we will get 
into so~~,-;-of the basic changes that the committee is recommending that run throughout 
the voxious secti.ons. Section J.a of Article II, the corrnnittee is reconmlending be re
numlwred section 1 of Article. XIV. I would like to read this section and then discuss 
the chan8es. Section 1 will read as follows: tiThe submission of a proposed amendment • 
to this Constitution directly to the electors may be demanded by an initiative petition 
havi.ng printed across the top "Petition for an. amendment to the constitution to be sub
mitted directly to the voters", signed by 250,000 electors, certified as provided in 
Section 6 of this Article and filed with the secretary of state. The secretary shall 
submit the proposed amendment to the electors at the next succeeding general election 
or at a special election on the date fixed by law for holding the primary election, •
whichever is earlier, occurring subsequent to 120 days after the filing of the petition. 
If the amendment is adopted by a majority of the electors voting on it, it becomes a 
part of the constitution and shall be published by the secretary of state." This 
section states the basic right to place a proposed constitutional amendment before the 
voters and contains the essential conditions for exercising that right. Certain pro
cedural aspects of all of these sections will be found in the last section of Article • 
XIV, so many details we will discuss then. But the basic right to place a proposed 
conati~utional amendment before the voters is contained in this proposal. This section 
and the following sections have been reworded and rearranged. The committee believes 
that by simplifying the language and the order within the sections, it will be easier 
for persons wishing to use the initiative and referendum to find out precisely what 
they must do. We hope it will also make the administrative process simpler, and will • 
lessen the necessity for attorney general or court ruling on various aspects of the 
procedures. The committee has attempted to place all prOVisions respecting a particular 
process in a single section with certain rules of construction applicable to all . 
processes in one section, and all procedural provision applicable to all processes in 
another section. • 
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Subst:mtivcly there' arc seve-i:al changcf; discussed in this section ,.hich are 
C01TmlOn to all threc' processes. By far the most important is the question of the 
number of signature~; required on a petition in order to accomplish the petition's 
objcctive--plaring a matter before the: voters or before the Ccmeral Assembly, as 
the case nJ1'JY bc. Ln the case of constitutional amendments, the committee proposes 
to clwnge t1)c rcqujred ntlmber fl~OlTl 10/ of the nl'mher of electors vJho voted for 
governor at ~lC preceding gubernatorial election to 250,000 signatures. This problem 
was one oE the most controversial in the initiative and referendum debate in 1912. 
The maj or e LC1112nts of the controversy an~: :ohou ld thc~ required number of signat;lres 
be a fixeu nnmher or should it be a percentage, and if a percentage, a percentage 
of wlwt? Tho:·;c \\lho .bvor a percentrtf,c of something ::lJ~gue that the number of signa
tures \'Ji11 then be rcLlted to grm:th or decline' in population, or in the nU!:1ber of 
voters, or whntcvcr base is chosen. The re]ntionship between the number of advo
cates of <l propo~;al and the p()pulation, or the voting population as a whole, then 
will rellinin unchD.n;;(~d ovc~r the years. Those \/ho favor 3 fixed number argue that if 
a substantial nurn])er of electors wish to have a matter placed before the General As
f:cmbly or on the baJ lot, they should be <\b1e to do so since this is or:ly the first step 
in the pJ:oces8, Clnd all tll(~ voters 1;'Jill milb:; the ultirnate and the important decisions. 
They also note thnt if the percentoije is tied in to the numbet' of voters \)ha voted in 
a partic.ul<:\r pl:c;vi,ms election, as is the ca"c in Ohio and all states Hhich use a 
percent"ige, the ar.:tllnl Dumb0r of reqllil'ed sigrl8tUl:es ,'!ill vary arbitr:Jrily, dependi.ng 
on the isslles and ppr~,ona1iti.es invo]ved in that particular 0':lection. It is also 
pointed out t11111: fixing tJl(~ nm,!Jcx of required signatm:es at a percentage requires 
a person wislling to injti~te one of the initiative or referendum processes ~o learn 
from sources outside the constitution hmi m<:IllY sigrwtures he needs on his petition. 
HOHever, i.f the number is fi::cd in tbe constitution, it iSH' t n2cessary to look 
cl~JC\.;herc for this inforn1;"tion. One rcason the cOlmnittee did decide to make this 
recommendation w<\s th.:J.t memhers of the committee considered that the considerations 
pro and con or using a fixed nU1ilier vs. use of A percentage are very different here 
,,,hen setting a rr~quirement for p(~titions, thnn the considerations involved in other 
discussions that the crnmnission has had ahout the usc of percentages as opposed to 
fixed l1.lIl1hCrf;. For ez"'llp'Je, th2y are very different here th::m they ,,,ere when we \.ere 
discllssjng debt limitntioJ1s. lIere thcl-e is Jess need, the co,nmittee felt, for fluc
tuation wit11 change in population, or with chnnging economic conditions, because all 
th.:lt thi.s provision doC's is to crente a hurdle that you have to [;et over before the 
voters of a state can be asked to vote on a proposal. We felt that the advantages of 
a fixed number might be more important than gro'\Vth or decline in population, because 
of the simpler aspect that you can look and see in the constitution just what yon ne~d. 

Nost states with initiative and referendum procedures do use percentages to express 
a required number of signatures, and generally the number is fixed on the number who 
voted for governor in the preceding gubernatorial election. ~.o states, Maryland and 
North Dakota have .3. fixed number of signatures. In order to arrive at the fixed 
numbers, \\7e took on average of the last 13 gubernatorial elections and, based on this 
average, the follo\ving would be the result of the present Ohio percentages: consti
tutional amendments would be 297,000 and we can discuss the other figures as we get 
to indirect statutory initiative and referendum. So, we rather arbitrarily chose 
the number 250,000 as related to the experience over the past 13 elections. 

~_. Carter - I worked on the finance committee and was resolved to getting away from 
fixed numbers in the Constitution. The debt limit, as we are all aware, is hopelessly 
out of date with the times. So, when this whole discussion started in the committee~ 

I was adamantly opposed to any fixed number in the Constitution. I felt that it had 
to be something more flexible. I must say after the discussions, I have SWitched • 

. :.;453� 



-18 • 
I now think it is preferable to have a fixed number. I don't think the same factors 
arc present. I've come to the judgment that if 250,000 people sign a petition that 
they would Hkc to see something put on the ballot for everyone in the state to con
sider, that's pretty persuasive evidence that there is enough interest in it to put 
it on the ballot. So, my own view is that I have come around to this side of the 
fence. 

Mr. HURon - I did have the same problem and I did lean pretty much toward a per
centage but when we looked at this and we looked at the state today, I feel that 
250,000 is an adequate evidence of concern by a reasonable segment of our population 
that something should be done. We don I t kno'" what the population of Ohio will be 
100 years from now. Naybe 250,000 1o1ill be, comparatively, a drop in the bucket 
then, but it still will be 250,000 individuals who are concerned about something. 
If the population of the state doubles, triples, quadruples, or whatever it might be, 
the fact that there are thaI.. many people concerned about an item should have some 
merit. It: is just a hurdle. All of the people of the state are going to have to 
decide it sooner or later, anyhow. I'm not wedded to the 250,000. If you want to 
make i.t 300,000 or 200,000 I can go any number, just as long as it is within reason. 
As long as it is within the area of what we have been talking about within the past 
decade. Two hundred fifty thousand is a nice easy, round, rememberable number and 
it b something that is right he.re in the Constitution. You don't have to go to the 
s~cretary of state or the boards of elections or elsewhere to try and determine what 
your criteria is for filing. 

Mrs~~wle - This is a basic change that does go all through these sections. 

Mr. Russo - Mr. Chairman, I want to commend the committee for this, because as we look 
at the figures, the low, in 1942, would take 179,000 to put an initiative on the ballot, 
but the high "'ould be 360,000, so you see, there wCJuld be discrimination there if you 
compare the figures. A fixed figure is a great idea and I think that 250, 000 is .~m 

adequate figure and a reasonable figure and it tends to lean tio give the pO\'ler to the 
people: .1nd I like that very much. 

Mr. Montgomery - I'm just curious about what our population in Ohio was 10 or 20 years 
ago. Did you do any demographic research? 

Mrs. Eriksson - We have figures on the number of voters, because that's what the con
stitutional provision was based upon, not the population, and we really didn't look 
at the total population. 

Mr. Carter - The population has gro~vn very substantially in Ohio. But we now have 
reached the point where this is no longer a pioneer state, it's now a mature state, 
and unlikely to grow as in the past. 

Mr. Montgomery - I don't see anything wrong with maybe having to change it 20 years 
from now to maybe half a million. I think we are going to be altering our Constitu- . 
tion maybe a little more often than we ·have in the past to update it, but no~ every 
five years. 

Mrs. Orfirer - My concern is in the other direction. What would happen if there were 
some terrible holocaust or disease? What happens if the population goes drastically 
down rather than increasing? I presume there is some kind of an emergency state de
clared. How does that affect the need for people to have the right to enter in and make 
some kind of change? What if some kind of dictatorial power can be assumed in a state 
of emergency? 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

.

., 



•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

-19

t!!_,:-f.:22:.E~ - t'!ell, first 'of ,Ill this is not the same kind of thing as the ability to 
p:u;r; Ll\'/S or (',',ecLltc~ progr;ITIlS like, the governor carrying on the program or the legisla
ture hcLnl~ ahle to pa:;s lilltJS. Thi:; is ,)11 cxtc;)')cdin<:lry 'L"cmc:dy. This is really called 
into being only vlllCJl the l£:'gi~;Ld;urc is not rcspon,sibc to enough people of the state 
th<.1t they feel that tllcy h;Wl~ to propose S011j(·tJIi,ng directly. NO'i'l, in that contc~xt, 

I wouldn't be too concerned about a disaster because if you've got a problem and there 
are only 1m of the people left in the staLe, they can easily P::1SS a constitutional 
amendment tlJ.:.lt \'/Ould n~f1cct t:lat situat'ioT1. Besides, !J;oing back to the last L'Uberna
torial election \voulJn 1 t improve the situation. 

~h~~£.!]].~E.S~?E. - 1 think a fixed number. appe,'ll:s to be rational. The idea of having it 
in the.: dOl:\JDlcnt so that someone \'7110 is lc/oJ'Lng at it knO\,,'s Hhat the number is, as 
opposed to wbclt could be .:> rnt:hcr cum~el::'O',1"~ procedure f01" someone ";.,lho, perhaps, isn't 
as knm-llcd"',C'il!)lc as others, is ~:)ooJ. It <lr/pe<',l's that the go\'(~rnors I races are \'8.rying 
more significdlltly ;mc] thai: j~J;;t1C :i.~; rather a sjde is:1ue \.;'hen you compare it to the 
imporL:JllCI] of <1 cun~'tjtutionaL ql1,~sti,on. :j tOne figures v;:n'y hec2use of the p0'L'Gonal
Itic:; oJ: i:;~;ll,"; tJlClt might lJ(~ ,illJolvc:d, i,t appc;:lrs we [lr(~ really tying it to a rather 
floiltlng, ldg1dy flexible thiJl;j "'ld.eb Ilwyb(~ ii1n 1 t whnt ,J8 arc really after. 

!'l~\~iJ~~ - There is one ,v:ly It/(! could (l\jCrCOHl(~ til1da's objection. Suppose we did have 
nl1cl<.\;.lr w:tr. ~;LlPP():;~I.l Cll'\"'1;m<1,, D,I/ton, CLf1vi nnnti, Toledo, Columbus, \'7ere all \\fired 
out. S11PPO~;C ';J(~ WOllPd up with r I'IC',()()O pC()(11c left in the. ~;i:0te. th: could :;tate, in

' 

~;tr.·atl of :~~O,()('(), \-)C' could ~;L::::t(; 2!./, of elC poplllatLon or 250,UOO, uhich eVCT is greater. 
Th:ltl,'J jWJt Cl tiw1JgJrt tklt ]l i t r,re in vi,c'l: (,1' YOllr COlT:1Wllt. I hC1rln't gh-en it any 
thought at a 11 lJcfon~ ;mt if th(:re ill"C C>flly 100,000 people left end 21;i~~ of them \'7anted 
to amend the Constitutioa it wo~ld be 2~~ of 100,000. It wouldn't take 250,000 then. 

ttr::>. Or:r:ir,~'E - I \'las trying to figure out ,\'hether there m5.bht he any real need for the 
people to have that kind of pm,cr in the event of a catastrophe. 

~fr~. ET~h~:~~~ - Our Constitution ilPU our IEws have a clause for continuity of govern
ment in the evenf of a c.at,1stropllc. So that there Hould not be. a failure of govern
ment. I doubt the people \wuld even be thinkiilf, about constitutional amendments. 

Mrs~owlc - Hh;:tt ,,;Ie found \'lhen HC' looked into experience Hith initiative and refer
endum W3S t!l:lt really the numbers and p(;rc(,I1ti1gr~s Heren't the: crucial factors anYHay. 
Ohio IS expcril'nce hLlS been pretty good so \'Ie felt safe with this recommendation. 
Hnssachusetts hn" the Imvc~;t Qcrccntage require:llcnt, 2%, and Hassachusetts has not had 
the experience of by-passing its le~islature Ireqllently. California, on the other 
hand, has one of the highest pcrcl.'ptages, \o!hj eh is 5/0 of the vote, for governor in the 
preceding gubernatorial election. But because of the population of the state, it 
means (1 very l3rge number of signatures. But California is well known for the large 
number of initiated measures on the ballot every year. So these numbers are not the 
only variables. But because of the experience in Ohio we felt that this proposal 
would be workable. 

}tr. Carter - We did not want to make it easy to go on to the ballot directly because 
of what we've seen happen in California where they've had 19 or 20 or 27 initiative 
and referendum issues at one election. My concern and I think I am very conservative 
on this whole business of initiative and referendum, is that we not make it so easy in 
Ohio that we defeat the philosophy that this is an extraordinary remedy that should be 
treated as such. I was the one \vho suggested looking up and seeing why California 
was having so many. It's California. It's not the numbers. And Ohio is a very dif
ferent kind of a state. It's the "kooks" in California that are behind many of these 
things. So it is not, in Ohio, I don't thiru~, a problem. 
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MrR •. ...:SO\vle - Unless there are further corrnnents, I will go on to the next ~hange, that 
runs throughout the recorrnnendutions. This wou::'d j:equire petitions to be certified 
rather them verified. The committee felt that notarization of petitions was unnecessary 
of all kinds, thi1t certification ,oJas sufficient. Just as one certifies one's tax re
turns. Instead of having to run ont to get a notary to affix a seal to it, we felt 
notarization of all of the petitions circulated was an unnecessary procedure. Pres
ently, the so] icitor of signatures is required to sign an affidavit to each part petj.tion, 
r~quiring him to secure a notary public's seal and signature on each petition. Althou~l 

the COl1mnttce believes that the requirement of the solicitor's statement on each peti
tion \11th respect to th(! per;~otls viho signed the petition ~olas a good one and Bhould be 
continued, the committee felt that requiring each petition to be notarized was not 
neccr;sary. Therefore, the solicitor would be required, under the proposal, to certify 
to certain factfJ, as far as he is able to ascertain them, rather than take an affidavit. 
The COllU"11itte8 has added· to the fact required to be in the solicitor I s statement that 
be carried a true copy of the full text of the proposal and m~de it available on request. 

~. GU1~~n~~~ - The present requirement of notarization is merely of the solicitor's 
signature and not of the person signhlg it. 

Mr. Carte.r - If you turn to what the certification is it would be very helpful, and it 
~~·~lJ J·-bl:-:i~{g to light 'oJhat "7e are talking about in the way of certific.ation. 

}irs. SO~olle - The committee's a'\T!endment to tb1.8 would provide "On each part petition 
'si;~ll -;-pp;ar the solic Hor' s ce.rtificD tion, stating the number of the signers of stIch 
part petit:i.on, that each of the sie,tT:.atvres 'das TI'2'.de on the stated date in the presence 
of: the !;olicito"(', and that at all times ,'lhilc soliciting signatures he carried and 
m;lde £tVo.:llc1ble on requ('~st a tnt" copy of th(~ full text of the. proposal; and stating 
tlwt, to the bent of h:l.s knovledge and belief, each siguature is the genuine si.gna
tUX'L~ of: tlw p~!'s()n \Jhosc nflme it purports to be and that such person is an elector re
nidj,ng at the stated address ~¥ho had kno~olledge of the contents of the petition. II \~e 

add material in the amendment to the cont.'llittee proposal "Every petition shall contain 
a statement to the effect that any falsific~tion is subject to penalties as prescribed 
by law. And then "No affidavit or other certification thereto shall be required .I! 
Now, as I understand it, there are penalties for perjury that apply to certification 
just as they apply to the previous requirement. 

~ }foE!~~mery - I think this is a great improvement because, as I understand it, the 
most important thing is that the people who sign it are the people that sIgned it-
not the guy who solicited is who he is. What we are interested in is the validity 
of the people who signed it. 

Mr. Russo - It says "who had knowledge of the contents of the petition". Don't you 
get into trouble '''hen the guy says "I deny that I bad knowledge that I signed tile 
petition" when the counterforces get moving? Does that invalidate his signatnre? 
Because that's what is presently happening on the challenges of the petitions when 
they are filed. They go back around and say "Did you know what you signed?" and he 
says ''Well, no, I didn't know" and they say "Well, sign this petition and we'll get 
your name stricken from the record." I think that the mere fact that their name is 
there and their address is there and they signed it is sufficient to me that they 
know what they signed. And if they di.dn't then they should not have signed it in 
the first place, and they don't have the right to take their name off at a later date. 

Mrs. Sowle - Could I ask you to raise that question when we reach Section 61 
}~. Russo agreed. 
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The next prnpo;.;ed ciwnge VJcuJd pc.,cmitinitj;l!:cd (l'odrcicrred mCClf>UreS to be placed 
on tll (' \):I!. lot a t ,I pLi,m:n v e 1. vet -Lon ;1 ~; \,(d" ;l~; at :J r'-cncr n1 c lee t lon. Pres ently , 
:;11c]1 lI1:Jtt(:rs can only h~ plac,-~d on the ~'211eral elccticn bDl1Ct. I\CCiluse legislative 
~·;e:;:j:i.onH are, tocltty, longer th;in 1~hey ll(:'~C in 1912 nllci J)(·C(~I.1Se the cOlflmittee is also 
rccoHtrnenc1:Lng tl1ilt the: lc'li.",th of tir;,c b;:f(n~\' L:Lc electiun t'n- filing petiticns be in
creased, it \'Jot1 1d be i11lT~oss:i.ble, undcj- certoin circumstances, ever to reach the 
hallot ~-]ith :l rl~fer(;n(\t1m or a SUPf,1",:.1":i1tary p:,ti.tion. NO'h', ,,2 are not considering 
the referc'ndulll or r;ul)Ol(~rn0J1tory p(,tit.j(ln~: hcr(~, b~lt tl'Q consJ.dcrations are the same for 
all of tlIC\;'. /\lthoufJl the tLl1C P~2SfL!:rr~~S ere not appli.cable La iEitiat,"cI constitutional 
amcndmcnl:.:,~, ,,:hic11 do not h<,ve lo be pl'r~";l0ted fh'sc to the Cenera1 Assembly, the com" 
mittce nevc:rthe less felt that thE". pro,~r,dur(~s should be kept cons istent and that there 
ic no rC,1p>on \'11ly mL,tt(~r,; cO'..TI.d ',lOt: go em the lJi'\1.1ot ctt the prin~.c;l'Y el2,ctio":'l., especially 
since the Gener,,.1. ;\ss(~1l1Ll/ c~m pt·oposc C01J~,t::it:1.itl.onal 2mc:ndh~nts to be placed on t~ie 

b:111ot atchc prirn- 1 J"y elcctiun or iJny ot1Jl~r the they t.:hcose.. 

~lf5.!.-.Q;:!~.iI~ - ld-eln't yOLl tell tU; th:1t the Cow:titution doesn't provide for a primary 
clection'{ 

Hr:.:'!.J~~~l~'~~!g!l. ·V~(' u::e thc~ (l.:ltcti.:.:~2_.lJ~_lp,:!. f('J~ a primary elN;tion because there is 
n date fi,xcJ by 1mJ [or a pril'!(\:CY eH'cUOll. T;l(;rC ic: jll:Jt no date in the Gonstitc.:tion. 
It's called a spccinl election. 

!:1.J:f;,~_SO'.'J1.~, - \!c~ had ~;omc (1i8Ctlf;~;jon DS to ,:hcl'.1lE'r the present 1<lnL:1li1ge f,ermitted a 
vote 5-1, a iJ:-i1i'(:ry b('(';'lJ~':C itc;'d.d "rc',uJal' 0r ;"eJlcY.<1.1." electio:1. 1':12 didn1t think 
1I.t"C~jU:!"lJ:f1 'h'a::~ ~ufficjc:r)j: to nchic\/C'. \:h.':lt ,v(; \·.'.:Ltcd. The prc[;ent Sllction pro'vi.des 
fOl~ pJ Dei,E:g ;~ COl'stLtutic!·:'ll Clmc:'"chrc::l1t on t~],~ ballot at the gener'd election "in any 
year". Tlw propes:1l cli..xi.nates tIle ,wrus "in flny yec:r". This L'll:,uage has been con
strued by the Atto:;-ncy CCl1craL to J1,l2c,m "in o:;y year in "hi.ch the Iwtitiol1 is filed " 
and thIs, al:,o, becoLv~s incrc;lsin~;ly difficult: ilS the legishdve sessions increase 
in length and the time hefore the election for filing is increased. The committee 
therefore reconmlC'nds that the \;Iattcr be pl.Jced on the ballot at the next general or 
primary cl(~cL:ion occurring SUbSCqi,wut to 120 delYs after filing, vlithout regard to 
\"hether or not the election occurs in die following year. 

Presently, petitions for an initiated constitutional rnncndment must be filed 
at least 90 cloys uefm:e the eh'ction. Consistent ",ith the. ne\,ly-<:H]opted provisions 
of Section 1 of 1".rti-clc: XVI (legislatively proposed constitutional awendments,) the 
connnittee recommends that thE' 90 days be extended to 120 days before the election. 

Nr. C,~r:_ter - You may recall this is the ballot board question and we have to give 
more time for all of this to take place, since this is our proposal, now. 

Nrs. Sowle:. - Assuring time for proper challengl's, for preparation of ballot language 
and arguments, and for an opportunity for the timely printing of ballots so that 
absent voters will be enabled to vote on all issues are the reasons for the extension 
of time. The secretary of state was very interested in extending this time. 

The requirement for the "full texe' of the proposal to appear on the petition 
is eliminated. The requirements of the full text appearing in the petition iaa pro
cedural matter, and is contained in our ne" Section 6. Persons wishing to instigate 
an initiative or referendum petition would file the full text of the proposal with 
the secretary of state and the ballot board, and the full text would no longer be 
required to appear on every part petition. The solicitor, however, would be required 
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to carry the full text with him ,~hen he solicits signatures and anyper90n'i~:Ji~j:ng t(),�
do so could ask for it and read it. In the ,.case of an involved and qompli(£a't~d'~~6e
 
or a constitutional amendment, with many sections requiring the £ult,text to app~it'lf{11~i;;
 
onench part petition greatly increases the costs of printing. The cQBlIl11ttee felt :;(i#;:,:,� 
that few people ~-1ould take the time to read a long );)e1;ition,."and that.•~"accurate . :,;r;'~.
 

summary, which the ballot board would 'Write, and capti,on would ~-e suf£i<i~t::,as long:� 
as the full text is available for anyon.wishingto read it. An~Me've ~i~~~n
 

language into section 6 which we feel would assure that the full"text be ~'~\a'\'aU?p1.e
 
on request. " .,. ".� 

: ',',l\~)(\' 
M,r. Montgomer.1. .. Have we taken care of the Ballot Board responsibiU.t1·:'£o~ thesu~"l: 
for a part petition? " 

" Mr. Carter - Yes. That's in Section 6. This is going to £0110'11 through w1.t;h,the:'re,...� 
SpOnsib11ity of the Ballot Board on legislative initiated amendments.� 

i . ' . ' . " ~, 

Mrs. Sowle - This st~p would occur before the circulation of petiti.ons for sigil.at:ut~a; 

'ii'A;-;;;;m-;s a certified petition containing a proposal to be submitted to the electors 
is filed with the secretary of state, the secretary shall transmit the proposal to the 
Ohio Ballot Board which shall prescribe the ballot langUage and an explana~ipn of th~ 
proposal in the same manner and subject to the same terms and conditions as, apply to 
issues submitted by the General Assembly pursuant to Section I of Article XVI oftlds ' 
Constitution. The ballot language so as to permit an affirmative or negativ¢ vote ~POn 
each constitutional amendment, law, section or item submitted." Earlier, i~ state$~',;: 
"t-lhoever seeks to file an initiative, supplementary, or r.eferendum petition sha1.1~. 
first file with the secretary of state and the Ohio Ballot Board a copy of ~the £uU 
text of the proposal to be submitted, together with the names, addresse~, andwritt:;en:" 
consents of not fewer. than three nor more than five electors who have agreed .t:p. s~i"v~:'! 

as members of a committee, with a designated chairman thereof, to represent thep:e-,· 
tit10ners in all matters relating to the petiti.on. The hoard shall, within: fifte'(:n 
days after it receives the text, prepare an identifying caption and a fair ~nd truthf~l 

summary of the proposal and s\Lbmit there. to the secretary of state and th~ 'chaib."tni~ti of; 
the committee. The committee shall then p'!"epare the p-etition, which shall conta,.i,ns,; 
true copy of the caption and the sumnary prepared by the board, and shall file a copy 
of the petition with the secretary of state before solicitation of signatures'to'the 
petition. 11 So what is contained on the petition is the language prepared by the Ballot, 
Board. And the solicitors of signatures would have to carry a copy of the full ttn.. ....'i: 
with thetn.· We were told that people were very confused by first readi.ng a sutIttnary,:: ,.~ 

. and the,n coming to the full text. We think this may be a little less confusing. 

Mrs. Sowle moved the Commission adoption of tl},e committee recorranendAti.otr~£or. 
, the repeal of Section 1a of Article II and the enactmen~ of Section I of Article XIV 
as set forth in the committee report. 

Dr. Cunningham seconded the motion. 

A roll call was taken on the motion. Those 'voting "YES" were Representative Russo; 
Messrs. Carter, Cunningham, Guggenheim, Heminger , Montgomery, Mrs. O1:'firer,MrS • Sowle 
and Mr. Wilson. None 'floted liND." The roll call was held open through the '~her . '. 
Commission meeting. 

Mrs. Sowle - Please turn to proposed Section 2 of Article X~. Section lb of Articla, 
II presently sets forth the provisions for the indirect: sta~tory init:iative,wlttch', 
is the right to petition first, the legislature to enact a law, and then, fallingtha\:, 
and by securing additional signatures on another petition, to take the matter to the. . 
voters. What we are dealing with in Section Ib is the indirect initiative. You get 
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si.gnaturcs on 2<. J)l';:iti(Jl1'~lnd you ~J/'.t t<-J thl' Cr:nci:al AsrcJ:lhly; if YOl; m:e not heppy 
Hith the ilction of U1C; General l,ssci,lbly in Ld.ling to p<LSS your proposal or in p-:ll3sing 
it :tn an Cl11'cndcd form you do not like, you ;~:1n go and get more signatures and then you 
get to ~IC voters. 

lJt0a~2-: - This ,·llS adopted 1,\' t.he EI12 cOl1"cntion [md the Tno.tter of passing 1,,1\'18 by 
the initL',tJve ~'l~ll~ (t trL'H,(;'.1'lousi::em of cOlltro\.,,~j:l3y--cJn~ of. tL(~ 'bott,.'"t at the conven
tion They CdlH2 (JIlt 'idoth a COITlj)L'O',llbC. '1'1K)' :;c.id it oLlE';ht to be cc:.sicr to petiti.on 
the legisLI1:urc tel p3l~G rt la,·; t1I:n: to r',o directly to the vol.=.rs, because going to 
tIle. legis latm:e ha[; the adv~mtClge or tlw lcgLdative procesf.• 

L'lJ:L....!~')J·~· '''1 - [,:IIJ:; 11;)\1(' lWt:ll on the hal1.tlL in Ohio much lc;;,'; frequently then con
~;t:i.tu.li.on;1. j ;li!1[·n0!,1l:nt~:. 

Li.r:.. •._~.;.:'~~_1~.:'..':_ •. J carl rCI!L'lId)t."· (W~:. Th· rn;,r,,;('I~i'w i~;sue. The l('i'J;Jlatm:e 'ivouleh'['t act 
011 tIle' qll,.,,:tLo)1 oJ' p(:1"!I; tt;r::; Cr)L:Cf.;d l!1·,·ri.~Lli· ;;1C. ~'l) iLi;!.lly it 'l<::; ti:i;r.(~;l to the people. 
'!.'1: C;"'(~ have' be,:;) S 01.l8 til <1 t JI;iV~ b (of 11 pa fj S (J bu L 1:1,e1" e have not been -vcry many. 

!'J.~_f'..'~~1.E~ - i,ccjt:l-:Ln[; to t·::c. ~\('l1':YrandFll1, ollly i;ix Imn·; yT(iI'OC;:'(l by the initiative 
hd\.·C been pj c.C(~,-i bc<cll'Lr.l--:c -rnt:':Tr'; t':J\) pCls"ec! ;)nd fCJl1:.:' lost, but the process h:1s been 
u3cd consic](,l'CiLl ly 1;'01'C' rCo'(:'I'.'l( Ly t:liHl ;:1,c rcf('.;·v,·~tI;n pJ~Oce,;s. '\,:licre \·/8 U,(;u:(n',- tlwt 
Hdf; bccau:3c 0; l.l:mc,.:e.f:;S;cl'i::~' i,;.-,<:ecur..lll1tn'l'lcs, He tried .:0 :hnprove thCit procc"'s. He. 
haven't l:l~ic:d to n;!,c th:'it D. \"ilOL,~ '-e'l: 2:1S~Cl", j~lIt :3 little bit by Lnlpl'ovi.ng tile tim
il1~~ pr-O(:CI\;.l:cCS ~nd :'0r'10. oi:hu: ~~,a<:.::er::;, i"'i.thGu:;,ii 'c:llc J11~lilhf'r of 1m·;:, \.;rr1ich heLVe actual]:1 
reached the balll:t nVCj: tll(~ Y':·~;:i.r:: 11':~~8 1_··ci...~·!!. ;;:Tl::lJ ~ i~··tf>:.~.(C8t b(.1.S 1~(-~(~11 f.:-l"I~~3·t, ::lTtd t'~le 

S l;C t icm, n:; pJ: e~: c nl~ 1;' 'ilL i. t t: :;':1, cent" a in:,; .] Wl'ilb ;'1: 0 £ ':-.iT,~~ i:".,J i..~ jJ~S 3nJ pI: 0 b IcTUs, part leu
l:;.dy Hit1l tirnjni', .. ··probl('.1;1~; fer tile secret;":")' (:f state awl for persons \'lisbing to use 
the pro(.'.edllrc~;. 

l1w ~;(~Crct;lt:y of Stnt",1 ori:.i.~J.111y, th0.r{·fo.-e, j~('com;nenc1ed to the co'mnitt('(~ that 
the inLlin·ct st;d:utory iniLi;Jti.';l" be 0.1ir!,:i_l1,t:cd ;-;;ld the !·;t;:l:l!tol·y initir!tive be con
v('-, t .-.] to (Ijl~cct 'jniti;ltiIT,:, ,,, i.1,:i 1.'1" to ;:11;1(: ('J:]1l ioyed fl.'1" COil~:tLt'.lti.OliC!l .::trdc-ndm·:::nts, 
only :c<..'tJtd:cin5~ i(",!~r s.i.gL0.::1.Jl:l~S to t'0.dc1, the voters thr.n is rcqllLrcJ to cn:~cnd the 
Constlxution. Tltilt i::;, the rC(luircml~nt th:lt the L:1W be presented first to the General 
Assembly w01\1l1 be rCt1lloved. 

After cons iJera1Jle discussion, hm'lever, the connnittee agt:eea to rccorrnnend that 
both types of statutory initiative he available to Ohio citiZens. The courrnittee be
lieves that there nre good arguments for presenting a proposed law to the General As
sembly fi:n;t even if it is not enacted. It may be subjected to the legislative hearing 
proccf:s which ,.;rill bring to light aspects of the legislation of 'Ivhieh the sponsors 
themselves may originally helve been unat,'are. In addition, the form of the law may 
be improved by e:{posure to the legislative process and the amendment procedure. Thus, 
the sponsors may be able to go to the voters witb a better bill than the one they 
originally proposed. The committee felt that the indirect initiative should be re
tained and have reHorded the section substantially in order to remove many of the 
problems \\'hich previously existed. Hot'1ever, the corrnnittee also decided to offer the 
maximum opportunities 'i'1ithin the possible range of the initiative and referendum to 
Ohio citizens without making it so easy to take the matter to the ballot and the 
legislative process is likely to be bypassed frequently. Therefore, the committee 
has added to this section a procedure for direct statutory initiative, requiring as 
many signatures as the two parts of the indirect initiative added together, but fewer 
signatures than a constitutional amendnlent initiative. Initiators of a proposed 1a~ 

mi~lt have reason to feel that it would be pointless and only consume time to go to 
the General Assembly with a proposal and, with the total number of signatures obtained, 
should be able to skip that process if they want to. The example of the margarine 
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issue is a good example. People might have good reason to feel that it is a waste 6£"~' , 
, time to use the indirect initiative, and 1'10 if they can get the required number of! 
signatures they should have a right to go directly to the voters." • 

As with the constitutional amendment ini.tiative, the committee is recommending tl1f:lIl:," 
the number oE required signatures be expressed in fixed 11ulnbers rather than as a per
centage of the number who voi:ed. for governor at the previous election. Again, however~;' 

the commi.ttee solicits full COimnission discussion on this point. Present provisions., 
for the indirect require 3'1. to place the law before the General Assembly an&a1'1addl.. ·· 
tiona! 3'70 if the General Assembly fails to act s8.tisfactorily to place the law before. " • 
the voters. The committee recommendation is 100,000 signatures to get it to the: :Gen,o:'" ,
eral Assembly and 75,000 sign3tures after, that to get it to the voters if the General, 
Assembly doesn't act as requested. For the direct initiative, the committee recotQmeoos. 
175,000 signatures, or a total of these two. The reason the figure on the second pare· 
of the process is only 75,000 is a timing consideration. A supplementary petition on •the indirect initiative must be fHed within 90 days after the law is filed with the 
secretary of state or within 90 days after the expiration of.a six-month period if 
the General Assembly does not act. The 90-day pet'iod is unchanged from the present 
provision, and is not a very long time in which to get signatures. That has been 
one of the problems in using both the indirect initiative and the referendum•. Ho'tfeve~I' 

the 90-day P(~f: to~l ·,1ClS retained by the cormnittee in order to keep the supplementary;" •petition peri.ad in the indirect initiative parallel with the referendum provision •. 
'rhus, the effect ive date of laws will not diffl~r according to whether they are propo~.ea 
by the initiative or by the General Assembly. If a supplementary petition and·ar.ef~"" 

endum petition are both filed '-lith respect to the same law, as is possible, both vet- . 
sions will be on the ballot at the same time. We didn't want to tinker with the 90 
days. We felt it was important to retain that. But we wanted to make it not impos
sible to get enough signatures in 90 days. . '. 

Mr. Carter - It's hard to gear up an organization for this second run. 

Mr. Montgomer:t, - We have three sets of figures- ..250,OOO for a constitutional amendment;~ 
and 175~000 total for alaw." • 

l~s. Sowle" The indirect would require 100,000 to get to the General Assembly and 
75,000 to get to the voters. The direct would require 175,000. 

Mr. Carter - The 75,000 in th~ indirect can be some of the same people signing again, 
whereas the 175 for the direct has to be 175,000 different people. Theoretically, it; •
would only take 100,000 signatures to initiate something in the legislature b~cause 

,75,000 of those could sign again to get it to the voters. 
;~ > ' 

.' ~ \"Mr. Wilson - It could be the same. You would probably go back to the same shopping 
centers, etc. 

I • 
Mr. Montgomery - I don; t think this is a great inducement togo the indirect rOute. . 'f':~ 

t· . 

Mrs. Sowle ... There are analogies to the referendum. The average of 13 elections on th~' 

indirect statutory initiative was 89,100 for each step. So WE! have upped 'one .ndlowet~,', . 
one, but our total is approximately the same. "~<'\ 

..; .. '.;' • 
Mr. Montgomery - I have difficulty with the philosophy. The philosophy that Ise~ is 
that the people should certainly have direct input into the Constitution-...that'is the" ," 
peopIe' 8 document. But if the system is going to worlt.....the ba lance of power' between; .',,; 
the executive, legislative, and judicial, we ought to try to make the' ~eg1slative,c::i 
process work and there should be no direct initiative';wbere the people ermct la~$". ' ".(., 
that is, almost mob rule, I think the legislature should fail first ~efote\t:hattS' .:;: '(', • 

n,_,"~".""~' 4'11~, ,~ft.R."'·. t' \ • ':'''',i- .. " 
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posl-liblc--then the people should have recourse to the ballot. 

~!!_,q. Sc1E!£ .. This is certai.nly the fundamental issue. 

•� ll£!-9.:m..n,i111:h1:11T!. .. It i::; a d lS'ruption of the tripnrt:f.te system. 

• 
Hr. ]{~r;s~ - I disagree. You are making it h,:rrder for the people to enact a law than 
n constitutional am(~nclllwnt. AltllOUgh the legir,lative cOlr:mittee that considers the 
bill may come out \.vith a better law, they may come out uith A. worse law. The legis
1<1 tive committee can water it d(Mn, tl120 we have to go back and get another 75,000 
signatures to put the ori.ginal la,." on the ballot--that is a lot of work. Then you 
have both on the ballot at the same time, right? 

Nrs. Sp~~l£ - The General Assembly "auld not have to go on the ballot, it would 
sin~ply rcniain i.neHecti.v~ nntil the other one got on the ballot, if a supplementary 

•� petition is filed, and the people vote • 

.t1".r>_]~:!.:~~ - My ft~C'ling i.s that if the General Assembly doesn't enact it as it is pre
s~~ntcd to ~:j;ern, :i.t should go on t}l"~ ballot. You 're giving the General Assembly an 
opportunity to dUlg it out, to ;:mwnu it in such a n-:anner thnt t1t~ original concept is 
no;- f()l.lov;,.~d, ;md ;IIter <11.1 thilt~ you have to go bClck and gt~t 75,000 morE: sfgndt1.lreS 

•� to g~~t it to the bi',Hot. You call. get 8. constitutional amendment with 250,000 and 
hypass all thJ.t. 

n~...:..._C.nrt(:E. - But yOIl m:e describing the pr.esent system, ,,,hcreE!S the committee IS recom
mcndatj.on giv.:~s you 0. choice. 'J.'hc conunittce is reconTillcnding that, in addition to 
hnving i.t go tlr..:oL'gh the legislatur.e, you have the oppor:tunity, with more "lOrk and 

•� more signatures, co go directly on the ballot. You are really arguing for what the 
comnittce is talking about. 

• 
Hr. RussQ. - I can have 200 parents, not in \ny legislative district, e:,:press an interest 
in some legislation and I intr.oduce a bill. I don't need 100,000 signatures to have me 
introduce a bill. 

Mr.• CArter - That is the Wfly representative democracy is supposed to uork. 

• 
Hr. Russo - I think 100,000 is "m.y out of line. It shouldn't even be necessary. It 
is <.It"chaic. Rc~;ponsiblc legislators are going to introduce it whether they are in 
favor of it or not, and use th.:1t ~;ame process--the conunittce process--to delete or 
kill it or \olhatever. So I think this dual concept in the Constitution really doesn ' t 

• 

mean anything. 1 would reconnnend only the direct initiative--vlithout being amended 
or touched by the General Assembly. The people have delegated all their power to the 
General Assembly except these two methods--the initiative and referendum. Some legis
lators have the courage to introduce whatever their constituents want--the abortion 
issue, the gun control issue--so there isn't anything that has not appeared legis la
tively--that you could say it has to be so hard to get to the people. 

Mr. Carter - What: this does is give the people, if the legislature does not act, if 
the bill does in the legislative process, and that can happen a lot of different ways, 
the opportunity to get to the people. 

•� Mr. Russo" But 175,000 signatures~ 

}~. Carter - One consideration is that we don't want to fill the ballot with a lot of 
peculiar things. 

Mr. Russo - Let us go back to this argument about the legislative process. I'm not ane� ", .,' 4'61~"o l' 
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admirer of activists, but I stro!lg1y feel that somehow or other you should have the 
people involved, such as puttin~ things on the ballot. Whether they are kooks or .... :' 

not, in essence you are saying that the voters of the state of Ohio are not smart 
enough to figure out what is right or wrong. • 
Nt', Carter - But if you are putting issues on the ballot that are long and complex •• ' 

Mr. Russo - But we have the ballot board now to take c.are of that. 

•~. H~.£8..0J!lery - I realize that there are many parts of the Constitution that weare 
dep:lrting from the original founders and the amenders but I don't think in any basic 
way. This is legislative power, and this is so basic, and the Constitution does not 
presently provide in any Hay for direct initiative for laws, trthe people reservetC! .•... 
themselves the power to propose to the general assemb ly. II That's the bas ic ph:Licisophy;;,i 
and when we change that "(~e are getting away to God, mother, and countt)'. I would .be •I;' 

very loathe to modify it.� 

Hrs. So",l<.' - What "(I1e have nO\\I is a very fundamental argument on the t"(yO sides of this;:� 
n;;;-feeliu'g that direct :Lnitiative is illappropriate in a representative form of gov'"� 
errunent, and Tony feeling that direct initiative--going right to the people without .~
 

go:l.ng first to the General Assembly--is the only way to do it. Tony, you were saying .� 
that if reprt~sent:ative government: is functioning properly, if someone wallts something� 
put before the G(:nc.ral Assembly ~ th<lt ought to hJ.ppen. I think the philosophy hehind� 
the indirect j,uitiati\7e, and the direct also, is that these are here in case rept"e1"� 
scmtati.ve gov.~rruil~at isn't being responsive. Hhen it ..,ords the way you describe. we .� 
don't need them. Hhtm if: isn't, then thef:e procedures become important. The committee'� 
considers that if you have enough grounds~.,el1 of opinion to be able to get 175,000' •� 
signaturclJ, you should be able to go str~ight to the people, but we also felt· tha,t the� 
legislative procesA is a good process for brinz,ing out aspects of an issue that th~
 

initiators themselves who want this issue passed may not have thought of. The dis ...� 
cuss ions , the dcb~ltes, arc valuable and it might be very useful to get 100,000·� 
siguaturcs and then e~:pose the issue to debate in the General Assembly. But if the, •� 
General Assembly isn't responsive to the felt needs, then you can go all the way to� 
the people.� 

Dr. Cunningham - We are not prepared, I don't think, in 1974, to repudiate the move'fllent, .� 
in 1912 in the so-called democratic direction.� 

Mrs. Sowle - Do you feel that our proposal is repudiating that?� • 
Dr. Cunningham - I don't think you are doing that; I ctlink you are taking a balanced 
solution, a Solomon solution, trying to save the child, so to speak. I think we are 
trying to get enough people to exercise a discretion, and not too many to make it 
impossible, which I think is an excellent solution. But I don't think anybody cart 
argue today that we're going to repudiate the concept of active democracy. • 
Mrs. Eriksson - There have been very few instances where initiative and referend~m 

have been added to state constitutions since the early part of the 20th c.enturY. 

Dr. Cunningham - And no movement in the opposite direction. 

Mr. Carter - There were very few initiative and referendum procedures available to 
voters in the early part of the century and, because of the tyranny of the legisla
tures, this became a very popular thing and many states, approximately 30~ perhaps, 
in the first 20 years of this century adopted these provisions. Then legislator~, 

• 



•• -27

for a l1..lmber of reasons, became more responsive to the electorate and the movement 
dieu down. Nothing han heen happening one way or the other since then. 

• ~~Ct!~n~~ghaln - It died dOvffi and the only effect it had on the federal constitution 
\\las the popular elc<.:tion of senatcrs • 

• 

.u.~~\1S§2. - The legislative process has some "7enknesses and some strengths. When you 
are tryinr, to (jet a hill throu:?:h the legjs1at:Lve process, there are many places it 
cnll b(~ hUllg up. For e:·: ,1 mp Ie , you can have 11 chairm<Jn '-Jho refuses to scheuule hearings. 
The <11tcrna1-i.ve to th.'1t ~01Jst be the initiative petition, rightfully. And that alter
native cun on:l)' come .nbont '·J11en you remove it [:com the hunds of the legislative body 
entirely un.less you ~'";y to the l£gi.~l[1ture--here it is, you can take or leave it and 
if you don I t ",ant .l.t:, thl:ll (~Lve tlH~ people theight to vote on it. You are ci.rcum
venting the Hen[(ncsscs in the legislative process by doing that. lvc have pass~d 

111: my good l'lWS ..

•� ~lr. Carter - This permits both Ji:-ect ;md indirect. 

lll~. Russo - But you are malzing if: so difficult to accomplish it. 

!:1!~.~~...J~.2~ - Are you fla:;ing that you thi.nk the 1,5,000 signatures is too difficult? 

• 

• ~1E!.._1.3_.t~l2.~. - Y('~;, hr'':':1ur:W p. ccnv;ti.Lutiural 2.men,be:".t. ouly take." 250,000 and ,·~e're 

(;1J;ln~.~ini', tile fUlid:,l!'nt;:J. dl~(;l.i.ll(:G(. j'!le Gcner::'i. 1\sscmbl)7 dO<;:f;n't have a chance at 
tJwt con;c:tlt1..lt LOll a!ll('wiment ilt ;;.lL And thifi I,r::tctically t·:rkcs the same amonnt of 
r:;:;.r~lwt:url'[;. :;0, in (:[·;':cncc~~ \-J1v,t you arc: i;,1ying is He can casily change the Constitu
tion but don't (l;lll! to try to PO~;3 :.1 1ai\': 

N'r~J. Sowle - The number rt.'Cll.l.ire1,lent is a :i1.ld2,~"cntal thing. The information that He 
~~;~t--Z;;t'i;~' ~·Jll,ll:)\.'rs probL~~:1 HaS that th(~ ilumbers ueren I t as rr,llch of an obstacle to 
gl;:tt,i.n;:, f;()~lle{:hing to the votl~:rS .'18 othc-r.- procedural and timi,tg problcr:ls, and another 
requirement, that He haven't discussed yet, that certai::l percentages of signatures 
have to be oot:dncd from one-half the c(lunties. The numbers that "": arc rccommending 

•� are comp.nrahlc to the present percentages. He didn't feel that'it was necessary to 
low'er these numbers very much to make it \·lOrkable. 

!.I[.:.....Q~tcr. - The one ,,1e did think the numbers were too high for was the referendum, and 
\-JC haven't talked about that yet. 

• .t1£~.B.~ - I think \-JC should just have the direct initiative and drop the ones pre
senting the bill to the General Assembly. If the intent of the circulators is that 
this is the law they 'lant, they should be able to present it to the voters that Hay~ 

• 
Brs. Eriksson - One thing that has not been made clear is that, under both the direct 
and indir~:ct initiative, the people who are initiating the law can go to the voters 
either \\lith thei.r original proposal or, if it is indirect, or with any amendments 
added by the General Assembly. They do not have to go with the proposal as it has 
been amended by the General Assembly--they can go back to their original if they want 
to. That's the way it is presently,too. The conunittee recommendation simply offers 
more possibilities than are presently available. 

• Mr. Wilson - Our proposal is broader than the present Constitution because we retain 
the indirect and add a direct • • • 

Mrs. Sowle - If you have an issue that the General Assembly just won't touch, and a 
group is very interested in getting a vote by the people on this issue--under present 
circumstances, actually they can do it through the constitutional amendment route, 

Y : f : •� 463 



•• 
-28.. 

but you make. t]Ulm amend the Constitution to get what. they want-~to get around t~e
 

General As s(,!mb ly. .., . ,� 

Mr.,;, Carter - That is why we end up with some lousy constitutional amendments. •MfS. Sowle So why not give them the right to go to tbe voters if you put a big 
enough hurdle up? Don and Tony are in clear disagreement on how high that hurdle 
ought to b~. 

Mr. N()~tBomery - I'm not arguing about the numbers, I'm arguing about tampering with 
the syl>tCtn. If we've learned anything, at the federal level, in the last 10 years, • 
through assassinations, vice presidents, impeachment, it's that the system Ylorks 
pr~tty welL And I am loathe to change anything basic when i.t is working well. 

Hr. Carter - I think Katie bro1..tght up a very good point and that is the fact that 
;;-don't have direct statutory initiative may well result in some very bad constitu
tional amendments. 

Mr. MJntgomery - What about other states? 

Mrs. £r11<.850n - Nost states that have initiative and referendum have a constitutional, 
'amendmen.t initiative; most have an indirect statutory initiative Clnd fe't'ler have a • 
direct statutory initiative. But I don't know the numbers, perhaps 10 states. 

Mr. Car~~ - Many states, of course, donlt have initiative and referendum at all. 

t~, Wilso~. - Perhaps we are overlooking the point that no matter how high a hurdle� 
we set in terms of signatures, that many signatures are not going to pass a law--this •� 
is just to put i.t on the ballot. The people of Ohio are goi.ng to have to pass it.� 
I see nothing wrong with allowing either process to give the people this choice.� 

Mr. Heminzer - After the discuss ion, I think I support what the committee has come·� 
up with. There is still an incentive to try to get it thrDugh the legislature and� 
ai.n.ee we are pegging the signatures for the direct initiative for lm.Ts at something •� 
less than constitutional amendments and since the constitutional amendment initiativa� 
has been there all along, all we are doing is permi.tting laws to be passed and per
haps avoid cluttering up the Constitution.� 

~0Qt.gomery - I think we are all subject to the trend of the times which is con
sumerism. Where we superimpose something on the system because the system apparently.� 
doesn't ''lork the way we want it to--we' re going to have a superguy to s01v,e all our� 
problems instead of making our officials do what they are elected to do and make the� I 

system work. We put something else into it and say "Hey, that's the perfect answer.": 
I'm a great guy for the system. Everything should be addressed to makins the system. 
function. •Mrs. Orfirer - I agree with the committee's approach on this. I fear a situation 
where the people cannot be heard. I think the thing that will continue the sy~tem
 

is a method where the steam can escape--and I don't think we have to go to the ex�
treme where eve,:y wild notion is put on the ballot, but I also think there has to h.� 
a reasonable method where people know they have access to being heard and that is� 
all that happens when you put something on the ballot-.people know thatsomethins •� 
that is important to them is going to be considered. I think this is a safeguard itt'� 
the system.� 
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Mr~l;~ - I just '-.Iant to point out one other argument. Let me give you an example. 
Municip£llitieR at: the present time are limited in their payroll taxes by law. Now if 
I '-.Innted to usc the initiative petition I could amend the law but if I wanted to do 
that I might just: as well go for a consti.tutional amendment that no one can tamper 
with that ;would say "no twithstnnding the provisions of the code, municipalities may 
tax ••• " and I have abolished the provisions of the la"J because id;s a constitutional 
amendment nov]. By us ing the cons t itut iona 1 amendment I have rea l1y gone around the 
legislature instead of just changing one provision in the law. You drive me to that 
situation by making it so difficult to change that portion of the law thaL I might as 
well change the Constitution. The committee's presentation. is much better than the 
presc1'l.t law, but since ,,,e are makinp, constitutional change, I feel that we are really 
not going to the heart of the initiative pet:ition at all. I think we are simply going 
to be restricted to making constitutional changes, if you have to come up with 175,000 
s1.gnatures. . 

!1!. Wil.3'1! - M::y I nsk Tony if he "lould approve this new alternative if the figures 
were much smaller? 

~. Ru22.2, - When I scann~d this RPd saw the figure 97, 000 I thought that was a pretty· 
good number. Tilen I saw the ::Idd ;.tional 75) 000 and thought H would be very difficult 
to get a movement going • 

Mrs. Sowle - I think most sides of this quc:stion h,we been brought out. Let us run 
through the det<lils of the section. Paragraph (A) of the section is the connnittee 's 
rc,,,ritc of the inuirect initiative. Parpgl:<:1ph (ll) is new) and is the di-rect initia .. 
tive. Paragraph (C) is a procedural m::ltter and provides that the 1m'!, if approved 
by the electors, tal-:cs effect 30 day::: after the election, ~7hich is no change from the' 
present. PDra;~raph (D)of the proposal pr::lvides that no 1m., proposed by initiative 
or supplementary petiti.on shnl1 cont::lin more than one subject -which shall be clearly 
expresued ill its title. This is ne\-1; that requirement .1813 not contained in the pre
vious provisions. He lncorpor<:lted it because it io applicable to laws passed by the 
Genernl ASSClflhly. "The limitations expressed in this constitution on the pO,"Jer of 
the Genl~ra1 Assemb ly to enact 1m,'s sIBIl he dee;ncd li.mitations on the power of the people 
to enact lmvs ,If Th is is transfer.red from S£~ctJon 1 of Artic Ie II of the present Con
stJ.Cution. We are saying that the power of the people to enact laws is no greater 
than the power of the General Assembly under the same kinds of constitutional and 
other reRtrictions. 

Mr. Carter - All it really means is that the people cannot enact laws that are unc.on- ' . 
stituti.onaL If you are going to change the Constitution, you have to change it. 

Mrs. S~ - There are Some changes in procedures. The proposal would require the 
secretary of state to transmit a petition to the General Assembly whenever it is fil,~d;' 
presently, a petition filed at least 10 days before the beginning of a session is 
transmitted when the session begins. If filed later than that, it presumably must 
wait until the next session. Since the General Assembly now meets annually and since 
the term "session" is somewhat ambiguous, the committee felt that this proVision no 
longer served a useful purpose. The committee is extending the tune for the General, 
Assembly's consideration of an initiated law from 4 to 6 months and felt that under 
the present circumstances the General Assembly will nearly always be in session some~ 

time during six months after a petition is filed with the secretary of state. 1£ it ,.' 
were not in session, the General Assembly through leadership action can now call it$~lf 
into session, so if an initiated law is filed and no session appeared likely within" 
six months, the leaders can call the members into session. The wors.t thing that coU:Ld 
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happen is that the General Assenilily is not in session and the people just have to w.ai~' ~ 

• • • ... ..,I>- 1 T ~""' v 
the s Lx months to gather the 75, 000 signa tures to go to the votet;s. Under present ".,j~J",,~A~', 

. . • ",'''l,~ ....... ,: 1� 

law an initiated law, if passed by the General Assembly, is specifically made subje~t:.·'\:':::'L 

to the referendum but there are t,,'o problems--one, could the General .t,.ssembly by', ""':";: .'! 
passing an emergency clause as an amendment to an initiated measure effectivelyprohibli. 
a referendum? \ore di.dn' t think that should be possible. Two, since laws which are not.':~·:'; 
otherwi.se $ubjl..~ct to the referendum can, nevertheless be initiated, i,f initi.ated.ami,(/) 
enacted by the General Assembly ,.;rould they be subject to the referendum? The cortnnitte~" ,. 
solves both these problems by spe,cifically prohibiting an initiated law from being. ',' 
initiated or enacted 08 an emergency and by stating that if an, initiated law is, , " ", t 
enacted by the General Assembly, either as proposed or as amended, it shall be treatl;!d;' ,~ 
as any otht!r law, subject to gubernatorial action and subject to the referendum~,£'.' i.~ '" 
would be SUbject to the referendum as an initiated law. It means that, aninit1at~d •"',~: ,
law has to wait 90 days before it is effective. During that 90 day per10dthere"b: . 
an opportunity to file a supplementary petition. 

Hr. Carter - If the General Assembly takes some action on the proposed law, initi~ted" .
by ~ome people, it mayor may not be satisfactory to those who initiated' it, so during" f 
this period of time they can ge,t their additional signatures to go to the ballot., 

..~ 

Mrs. SmvJ.e - If the General Assembly can enact something proposed by initiative as an,' 
emergen~y~eaf;ure, it cuts off this 90 days and He don I t think the General: Assembly' 

, 'should be able to do that. The second problem with the curx-ent provision is that; 
~ .~ •

,

certain mear-ures cannot be made subject to the referendum--a law for current appro
priations, and the present language might suggest that a law not subject to,the 
referendum could be subject to the referendum if initiated. tve didn't think that 'was" lr 
a proper result, either. We accomplished the result by stating the languag~ of our, " '*i' 
proposal which says if an initiated 1m.; is enacted by the General Assembly it sha1J,. be' 
treated as any other law enacted by the General Assembly. So if it conceru8,~n ap.... 'if, • 
propriation lor current expenses, it can't be subject to referendum. ' 

Mr. Montgomery - Jtcould be vetoed. ,.~,~wle - Yes, if it is passed by the people, it can't be vetoed. Like any other 
General Assembly law, it could be vetoed and if it's a measure, that would not,be 
subj cct to, the referendum, this \.;ron' t make it subj ect. 

1'1r. Carter - It's a provision to protect against the legislature using procedures to 
th,.;rart the petitioners. It I S a tremendo\1,s improvement over what we have 'now. ' 

Mrs. Sowle -liThe present provision contains some confusing language about rejection • 
of the proposed law by theGener~l Assembly and trigge!$certain action by the pe- , 
titioners on the basis, of no action or rejection by the General Assembly." The ' 
conmittee proposes to change the way in which the time is specified when people may 
start the supp lemelltary petition process. The present provision is, "If it shall' " 
not be, passed, or if it shall be passed in an amended form, or if no acti9n shalt be' ;, 
taken thereon within four months from the time it is received by the General. Assembly • II , • 
These are the conditions for the beginning of the supplementary petition proce9s .We ' 
di,dn't like words like "no action," because we don't know what they mean. ,We think. 
it's hard to know when the beginning of the time is triggered for the people, to begin ;j~' 
the supplementary petition. We feel that the present words are imprecise and c.onfus",[, 
ing and they require interpretation. The committee recot1llleudation requires the pe-: ~' 
titioners to wait what we think is a very clear period. Six months after thepetltiOl\;,' • 
has been received by the General Ass,embly, and then, 1£ the law has not 'beC01'l1s1aw as ' 

., proposed,; the words "become law" are very clearly def~ed words. If the ptopo~ed." 
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laW' has not become law as proposed, then anyone who wants to take the matter to 
the voters may do so. We want to make it clear, and we th ink th is is the present ' 
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provision, that more than one supplementary petition on a particular l1:n'1 would' be� 
permitted and we feel it's permitted nov), You might have different versions of� 
tha law, and diff(~rent groups might go off in different directions with the:i-r petd-�
tions, and we SE~e no reason for prohibit.i.n~ tl:at. A law becomes law when it has� 
been enacted by the General Assembly, signed or vetoe.d by the Governor, or becomes� 
1mV' without his signr1ture. You can tell "vhen it happens. The law proposed by a� 
supp lementary pE~tition, and again this is no change, nrust be either the law originally� 
proposed by the original petition or with one or more amendments adopted by the legis�
lature.� 

',' 
f 

"J'" 

The requj.r€!ment of \-/aiting six months ,.,.lould not apply if the General Assembly' 
enacts thf! law £lnd it becomes l::n-J before the expiration of six months. If enacted \ 
as proposed) there is no one to file a supplementary petition since the petitioners 
have preFlunlably reached their goals. However, if the GClleral Assembly amends the 
ll~w, supplementary petition or p,~titions could be fHed.. Supplementary p~titions 

must be ff led \vUhin 90 days After the law is filed with the secretary of state or. , :'{ 

within 90 days elfter the expiration of the six months if it has not become. law. 
The 90 day ]Jcriod is unch,3nged from the present provision. \ve've retained the 90 
days because of the parallel \vith referendum. 

Hr. Russo - \<Ie can't call it ;) 1mV'. It should be a proposed law before it is enacted. 

Hr. Wilflon - Generally we do that, in the text itself. It says a proposed la'W. In�
s-m;;c-oTthc discussions, we call it a l:.nl1.� 

t!L~! SOHl_~ - The bnguage in the proposal befor(~ you was changed a li.ttle bit in� 
thc! amcndnl(~nt to the committee report. It now says "the Sp.cretary shall transmit� 
the petiti.on [lIld the full t('xt of the p:coposea. law fortJI"Jith to the General Assembly.'"� 
~ie have amended tlJ.1t propo&al to be "the Secretary shall transmit the full text of� 
the pr.oposed la\ll forthvlith to the General Assembly.""Petition" has been changed to� 
"proposal" seversl places.� 

~r. 'Hontgomery •. Could I ask the staff to get this information on other states that� 
have direct statutory initiative and what the experience has been?� 

Mr. Carter - Are there any motions to amend? I think most of this is so good I� 
would hate to see us get into the situation we did on the gas tax and have a lot of� 
good work go do't'm the drain bccmlse we \-lere unable to get a consensus on the issue.� 
r would be hopeful ~vc could amcl1d rather than reject the \vhole thing. I'm sorry� 

.Ct'aig Aalyson is not here. He all worked very nard and very long on all these pro- .... 
cedural details. 

Mrs. Sowle moved the adoption by the Con~ission of the committee's proposal to� 
repeal Section lb of Article II and enactment of a new section with parallel provi�
sions as SectiorL 2 of Article XIV.� 

Mr. Wilson seconded the motion. 

• 
A roll call was taken on the motion. Those voting "YES" were Representative 

Russo; Messrs. Carte;, Cunningham, Heminger, Mrs. Orfirer, Mrs. Sowle and Mr. Wilson. 
None voted "NO". Nr. Hontgomery abstained from voting. The roll call was held 0PElu 
through the November Commission meeting. 
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Mrs. SoyJ~ - The next section contains the basic provisions for the referendum, a1\~. \ ' 
a statement of \>Jhich types of laws are not subject to referendum is in the follow.... " ,; .', 
ing s~~ct10n. In Ohio the right to petition to place before the voters a matter, 
passed by the General Assembly includes a law, a section of a law, or an item in a . ,!\' 

law appropriating money. The ~lOrds "appropriating money" only modify the last part•• 
The changes comuon to all processes have been luade in this section also. The ~umber 

of r.ignatures required for a referendum would be 100,000. This is not 175.00Qbe.. 
cause you only have t:hat second pOl:tion, only the 90 day period. Presentiy th~ re

, ,quirement is 6% of the number who voted for Governor, whicp. is the same a$ that , 
presently requir(~d totally for the indirect initiative. We're recontnend:Lng a re
duction here. Our recorrnnendation for the indirect initiative is 175,000; 100,000 
to place the matter before the General Assembly and 75,000 in the 90 day period 
aftp.r it hC:ls passed or no action. By requiring only 100,000 for a referen,dum peti" 
tion the comud.ttee recognizes the substantial protJl_ involved in gaining a. large 
number of signatures in an ext:r.·emely limited period of time. Those protllO,t1.ng,thfa 
matt':r must necessarily spnncl a portion of that time in gett tng a summary: (Jf ,the'. 
law from the Ballot Board, presently the Attorney General, and having t~ petitions )" 
printed. We did talk wIth one gcntleman who had tri('d to get a referendum going", 
and failcd, ail most people have done in recent history. They have not been able to " ", 
do it 1,'1 the 90 day period. His complaint 'Has not the numbe,r of signatures, it was j 

oth~·.r mattr;rs, th'l'C h.:lve either been changed by law or that ~te are recorrnnendi1;),.g" .. , . '; 
changes. The only other major change is the addition of a 3D-day effectivt! date for' 

'a 1a\\1 placed on the ballot by referendum. 

!'1rs. Sowle moved the repeal of Section lc of Articl~ II and the enactment of a� 
net; Section. 3 of Art. icle XIV, as set forth in the committee report.� 

Mrs. Orfirer seconded the motion. 

I1r. !lemiu8cr - How' does 6% translate ill this new provisi.on? 

!J!.S•• Sowle - The percent, which is 6~~ presently required for referendum. The average� 
of 13 electIons is 170,000. He're reducing that because of experience in recent� 
history of referenda, it has been so difficult to get the signatures within th~ 90� 
day period. r "� 

Mr. Carter" It's 90 days from when the law was passed, so the first part of that 90� 
days was-;pcnt in gettitlg organized, deciding who is going to work on it. It is '� 
very different from the others, the initiative t'1here you can do it at I.Q.l.!t schedule. ',.� 
Here ybu are under the gun because the legislature has already passed this.� 

Hrs. Sot071e .. You could use an initiative route to take the law off the books but i"� 

you probably couldn't do it before the effective date.� 

Mr. Russo" The legislature passes a law and then you have 90 days. ' Do you start to� 
'oJork immediately on the referendum or do you have to wait until the law is effective,?� 

Mr. Carter .. You have to work and get your signatures before the 90 days is up. Thatts� 
why the number of signatures is unrealistic--it's the period of time. There 'hasnl,t� 
been a successful referendum petition since 1939.� 

MJis. Orfirer - Is there any way to increase the 90 days? 
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Nr. Carter - No, we considered that, but that would postpone the effective date of 8.1113 
laws, and that did not seem desirable. 

~,-~~ -, • !a, 
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li.!.. Russi! - You could put in the Constitution that if a law is subject: tQ a refer
endum, it would be p08tponed for 120 days, or something like that. 

Mr. Carter - The problem is, you have to establish when you have a r.eferendum. How 
;~srgn;tures does it take to do that? 

Mrs. E~iksson. - OtherW:LSf:}, someone could just organize a referendum, ahd you W'ould 
have the effective date postponed. 

k!:r.:J. ~o"\l11e - We do feel that this will conceivably make it possible fer a refer~r:.jt:m 

whereas uncier the current provisions it is virtually impossible. Remem.ber that the 
change in the number (If countiefi [rom ~.Jhich signatures must be procured will be an 
important change nlso. All the other cl 1anges we have talked about are also applicable·· 
here but we have g(lne through them before. 

A roll call twa tnken on the moticln. Those voting JJYES JJ were Representati.ve 
Russo; Hessrs. Carter, llemirj::E:Y, Hrs. Orfirer, Nrs. Sowle and Hr. Wilson. None 
voted "NO" Nr. i1ont80mery "(Dsta:Lned from voting. The roll call was held open 
through the November Commission l1l0.etine. 

Hrs. S()wJ.(~ - I'] ease refer to S(~e"Cion ld of Article II, propNwd Section 4 of A'tticle .. 
X-:;\J~~-Th~:;(.! i:; 0nJ.y one '·Jord c:l:mge in this :H~c:ti(ln. Pre;scntly, in the last line, :l.t 
Hays "the la~I::- 11I,:>ntionf.:d in th.ir.; section" RUU ,·u~ recommend the language "the laws itt.";' . 
eluded in this lJ'c·ctf.on." Thi~; section d",scribe.f; what 1m-IS ,1re Rubject to the. refer-· 
cnuulil. The C'.<'>'Ir.J1U:tce d:i.~Jcussed the issu(~ of designating a 12.'i'l as en ernergency 1mV' 
but uecidcd that no change wasindicnted in thnt prov:l.sion. As you know, if the 
General ALsenlbly \'(,tcs at 2/3 of -i.ts mc-mbers;. that the laH is an emergen~y. the courts 
Iv:t11 not i.nquire into that. It w~s our opinion that the emeri~ency provision m3.S not 
bei.ng abused. There are political considerations that limit the use of the emergency 
devj_cc, alld He m:e not rec011ITnending any ch:m~,e. I move the repeal of Section ld of 
Art:i.cle II and the enactment of a new section 4 in Article XlV as set forth in the 
cotrnnittee report. 

Hr. llemingC:l~ seconded the motion. 

Hr_!-1LLls~ .. I was not really happy with that last sentence. I do not think any action' 
of the 11·:g1.s1aturc should he above reproach, or beyond recall through a referendum.; , 
But we did state that the initi~ltive petition could be used to repeal a law even thou~h· 
it i.s not Gubject to a rpfe.renduTii. Hhat I am thinking of particularly is the attemtit: ' , 
to remove the state incom~ tax. Rather than going the initiative route through the'·· 
Assembly, those opposed to the tax v7ent for a constitutional amendment where you ha,l 
to vote "YES" to mean "1'10." And I think that possibility will remain, even with the 
Ballot Board. But with the adoption of the direct initiative, 'He might be able to 
repeal a law directly--what had to be done by constitutional amendment in the past:. 
You could now, if our proposal is adopted, go the 175,000 direct initiativeroute:'~" 
and I feel the inclusion of these laws not subject to the referendum is not as re-· 
strictive as in the past. I just donlt think the legislature should be thatsacro~ 
sanct about tax laws or anythine else. 

A roll call \oJas ta15:en on the motion. Those voting "YES" were Representative 
Russo; Hessrs. Carter, Heminger, Mrs. Orfirer, Mrs. Sowle, and Mr. Wilson. None ;,. 
voted "NO. II Mr. Montgomery abstained from voting. The roll call was help open 
through the November Commission meeting. '. I;' 

\' ;, l 

Mrs. Sowle - Please turn to Section Ie of Article II, proposed Section:S of Articld~t!\t• 
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These provisions are not parallel. Section 1e is the "single tax" idea. The co_~tef;!., 

reco1inn~nds repan 1 of this section because we have already amended tPecon.stitutiontf..l;:'~Yi.;'''',/ 
:;'permit the classification of personal property for tax purposes and ,Article XII,' Sec-:-',.·' 
I 

tion 2, requires that land and improvements thereon must be taxed by the uniform rulel" . 
'ole felt that section Ie \07as no longer necessary. Classification of r.ea1 estat'c.is· "}'i';< 
prohibited by Section 2 of Article XII, and classification of personal propertj Is';" ~; 
permi.tted. With regard to the proposed new section, we have placed in one section 
the rules about conflicting amendments to the ConstitutiOlt and conflicting laws 
appearin.g on the ballot at the flume time. He are changing the rule as pr'sently 
stated in the Constitution, but by placing the rules in a separate sectio~"it will ',' " 
y,lake it cle.1r that this rule applies in all cases of canf,lict regardlassof the. otigilJ,,';) I•
of the!: conflicting provi.sions....by the General Assembly or by the peopl~. ' If ,more' than,' \. 

one of the conflicting pr.ovisions receives a majority of the votes cast, t~ one 
with the h1ghc,o;t number becomes the law or the constitutional amendmellt."a,& th~ case. 
may be. . .. " ,.. 

il 

Nrs. Sowle moved the repeal of Section Ie of Article II and the enactment:of t•
new section 5 of Article XIV as set forth in the committee report." , 

I
I 

11r. Wilson second(~d the motion. 

A roll call was takc·n on the motion. Those voting "YES" were Representative 
,Russo; l'1CRS:CS. Ca:.~ter and Hi:;!'(U!nger; Nrs. Orfirer, N:cs. Sowle and Hr. Wilson. Notle, 

"

" ',.... • 
voted "NO". The roll call ,vas held open through the November Commission meeting. 

~~~2~ .. The next section was referred to the Local Government Committee.� 
Section If of Article II.� 

•~~.£.:!J~. - 'rhe Local Government Connnittee. presented its report to you on this ... l . 
section in ,July. We are recolT'.mending the repeal of Section 1£ of Article ,II and the 
enactment of n new section with similar provisions as Section 7 of Article XIV. the.' 
section waS amended at the July meet 'tug. lrecently, the j.nitiative and referendum ." .. 
pot...cors ,1re reserved to the people. of the muu:i.cipalit:tes and ,qe are adding tI~md oftha' 
countJ.csf/ on all lIlatt(~rs OJl which the municipnlity or county can control by 1E~'giela... 
tive action. The Comnd.sBion hll.$ alre,1dy recommended expanded l"!gislative pO'Hers • 
for countion and so we felt a provisioll for initiative and referendum should apply 
to counties also. The only other charge we are recomnlending, and we consider this 
only clarifying, is to reconmlcnd that the initiative and referendum may be exercised 
as provided in a municipal or county charter. Even if the charter provis;1.Qnvar:l.es 
somewhat from the statutory provisions, we want to make clear that the chartep pro •visions will prevail, as we understand is presently the rule by courtint~rpretad.()n.' 

~ Erik$~1! - A municipality must retain the initiative and referendum, however. ' 
they could not effectively deny the people of the city the right to exercise these 
powers. Procedures, however, may vary somewhat from the statutory procedures.' •Mrs. Orfirer ... We recognize that, if this isadopted, there will have to be statutory 
procedures enacted for the people of counties to exercise these powers.' 

Mrs. Orfirer moved the repeal of Section If of Article II and theenaot~ut of 
Section 7 of Article XIV as set forth in the report, as amend$d~ 

Mr. Heminger seconded the motion. •A roll call was taken on the motion. Those voting ''YES'' were Repr,e$e.ntative·' " ;. ~i 

Russo; Messrs. Carter and Heminger; Mrs. Orfirer, Mrs. Sowle and Mr. Wilson. None 
voted "NO." The roll call was held open through the November,Commission meet~. 

• ft, 

, '. 
The Commission recessed until 1:30 p.m. 
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The Commiss.ion reconvened 'at 1:30 p.m. ,j, 

Mrs. Sowle.: This is a reviUionof tlt,~ very long pn)(:eQur~l,Pr.()Visi~"".~~'z~et:.I:,~~,:.i 
ArtIcleff. The conomission recotl"JTlE,nds a new sectLort6 a;fArticlll~J:.ll;·:":!~~~~"'·ll; 
deuil', but only a few things we should review., :'1'he amendment to tne '~tJ~t#E!e.;"", 
co.nteit'l$, a couple of changes in theoriginal:re~t.''OneChangc''''~'.;~~;ii<t' ':S,~:~'t't~ 
of Stl1:te shall transmit the; pl.·oposal to the' Ohio'Ballo~' Roard,r~ther ,th,"t'~i,i~' 
referred to the petition. \';C [lave. added' thf.! tollowingto 'the;fitatP6'lr·~it~l>~,.l·' 
petition sball contain a stl'Hel,lcnt to the cffect that ,~ny fahtf~ca~t;Qn~:·~.qh.i~t;~' 
penaltricw prescribed by law. 11 lInd ji.t,1:\the fourth para8raph"~we,h:ave,a,$Q.bs tJ.~utP'~'~ . i!~);,,< 
grew otlt of tLe "~;~;i~li~':';~~~;,preVious cotrn1issiond18~uBsion. 'It: Cla:riUe.sthe:~:?~,~Ufilpt<~'ltt'Qf
vslidity of thciJetidon. he h.,,,e changed ;'\1;lillconclllsiv.1Yiruesunle-d.~~f;to:r'~~~!:tr~tit"""':~:\.i"

and eigrtB cures sha11<l);'·p'res umed to hein~lJ. res peets sufficief/f,p:. titll~$ri~':ri?~"""):it;\ 
th~n;;t5 'days bE!fcn:e the:eiec tion, the p'etrt~(jn is pr~e.d to'l;ein\l'~l~d>tn;tt1'l~ fii.l;f:~~~ 
,t~~~,>tnsufficient, or art,ae-tion challenging' the va:Udityotl::f~~;p~thionL~'t·(,oU&:\::, ',<,f;"," 

mort,sd.gnatures is pendingwhiclt t-18S begun hot later thanlOO'da~s,~,~o'1te,'?:';,e-ltfi~' '.:,.(,;:.,,'.l,',"""·'~"""""""".".: 
It makesltJore explicll: the cond,.i~ions for che.ll~t'tging,t;he v8"lid'ikY'Qf;:,th~/t:: ' '" ,,'" 
We have, not chang~d the. provis bn tha t once th~pt'op(:l5al lia! bee,n vQA:le1i\~?\.~')~t ., ". ·;,f."(t 
not be. unconsti tutional bCt~auso of,.in insuffic:i,eneyofthe sigt\atl.kr~~i~t:;~h/,ilh.'I.f\1:t~~)~<;~,::,!(·:t,;:{ 
pc ti.tian. To ovettu:!tn a propos a la.fUr the vote i ",o,Q~4,.@'t .be' t>ropel':,fj;e.C;"j.ls.e,(thl~:~~;i",:;:~~Si:';";"f<' 
voters have e.xpressed themselves.' ' ',";~i'/l\':':;'" <si,\1~J\;:'\f'){~ 

, '. ,.' '.. .' :",,!,,~ fo;:;;1~~::~i1!~;:,;.Y:::: 
Hr.' Russo: The Cllilefitimert. says " one or more si.;5natun~~it '"',an acti{mc'h~tl4\~)i~g~,f~ll;~tf:·:,,~~,.:' 
be ·piucElng. ";hy wou14the chaH(~nf,e of one or mor(:~i,g)latm~(:$,irff~e!=t.)ihl:!/'?~t;Hi:,(!.Iiii~~!,\;:~:)it 
1£ you gH 250,000 name.s and th~re is a question of""o~'or mot(lli?:~;"~':~:i ' . ,~',(,:/1'll'~i:"~; 

.,' ; ; ~!~.:- /1'~~~ 
·"F' " ~." '. "" 'j. 

Mr. Cartt~r: l\ftE:~r all the challen~tl~S have demon8~rated i.nvalid
have-' '~o-:'i~\o·e. the requ:f,red nUl'abcr. Thf.lt would only' be' effect~ve 
lenges wauld :render the. number. of signatures insuiif'1:¢i;eu·e~ 

Hr. :Russo: But if I file an action challenging oile. ,o~"t\lcre: signat'lJ1:e.~:,1!ha:·~t1,l~{~h~l~,' 
li'''pendi~g un t i1 that is decided..', \ .' . '\::; .~w'.;\;t>';I~~~;j:\~{.~>,y 

Mrs. Sowle: But that h~s to be filed nnt later than 1-00 daysbl:lfClr.e . ,the el~cttQn:.~:<·$'a·IY'" 
bytIle-Hule of the election, that question Nould be re.rdvedl - 'Whfft~'t, Y:loYI,1h,a~:'~tit~j(I'~,1. :' 
U.c:ient valid s ig,natures. If you have 'a SUffici~ntn~er,of va,Ud;\i1~atl.llt~",,:i~~,,\.1':;:". 
is nat going to make an:' clifference, if you have ·extra .,1nv.. li.~· ,.oneS}" , ",)!','t' ':;')'f:',~r~;/ 

", ",':-!> "':~!. :',: ',,'1' ,~.< ,/~'{;:,~tl~':'.J"';{~::~.~'r''t'.; 

~!,~_~!~.s...:"l.()~.~ The 8e tion mus t have bee.l begun lOO~.i¥s before ,'the ;e}~e(tt~0tl",a1JdJ~~!~!/;f,,)i,' 
court processes themselves will dispose of those' actions before t~e,re:-1~c:t~~.,~;;;':c~;'~;)i:!~~;~{'/ 
Board of Elec tions has only il few days to at t if a c~llenge is' fnetf.";'j:·~wi:l~ ,on:l;~.l" 

be 'a case where. sOmBay signatures are challenged l:~~t it woUld,.~tl;i·fJ.t;::~\l,':'~~:,,\ns\1ttJ';-i~}f;f:~ 
ftcient.number of sigrtatures and they cannot al1b~"re$olved:in tJi4..:;>tit.:~ {>;{':f[;!,~A·~:'::,;: 

, , : , .." i<:>', : :'::;}~:::~4~,l;.t;';:;' 
~~~....!~~e; The only consequence ofsltch a challenge Js that tbS' ~1&Xfa'.~e8"And,,\_~/,'.:;: 
pfi'titiou are nO,t presumed to be sufficient. ,The 8cJlpn woul'd.nil\;ir.s:c:ouir8ei"t;--thEi!~"i;';~!':::;; 
presUUtption faUs and the signatures rnay be provedin.Val~.· You.~uid de~:nfii!1le;:,,;);,~j;(~: 
whether you d14 or aid not hClve the ,required nwwe,r e>f 8.igh8tures~,,),a,;~~ge,~:~}~;\·~~!f; 
pet1ti-ott and signatures are pre6umedvalid.' Ie; ;:~. '1: ',::;,:.';A>:j,.·,

',' , " "I':~ ~;', " , .". , 

Mrs. lriksson:This dHS not automa.tically take th~ftWtteroff ~hejbir~lot.,"~~;~j.~jUtP,": 
·t~Qn is orvatidity 7? days 1J.efore.. th4! elee ttan ~,1ess ,a mat,tet t!$, ,••t,tdi~~":~~"'!f;':'?\·ii:". 
enaBengES s tUl have to be resolved. If not resolved before· the' e[e~t16h, anq.. ~\it.,:,~~(, 

is • the ballot. it cannot be c:hal~n8ed la~er~J ",;';;j}'l,?~\~~~~;j,,~ 

~t;;:!c:Ai 

.':" , , 

.' ·i 
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1-'lrs. Orflrer: :3ut you c?l1 into question the number of signatures •.. __ _..__.-

Mrs. SO\>ll(~: Tlwt affects the presumpt.ion of validity but does not keep it off the 
baTiot'~-'--' • 
Hr.a. Er1ksscu: If, be£cn:a th~ ~!l(;ct;.on, a court rules that the petition is invalid <;It:.. 
t'ti·;s1griid.lirc·g are insuHici~mt, thor. thE': COUi:'t would mandamus the iss.ue off the ba 11oi: 9 ' 

bi.tt not .just if en action is pending. 

1'!E.~.~._~p"\~~.(1.:_ '1'h:f.s sec tion sels forth the initia tive and referendum procedures ,Common ,~o 

.13.1 tile prc,cnssps. \-ie have rc;n:nmged the section. I will just mention about .3 of 
tll.1 suhat&ntivc clwnses we have not alrer.dy discussed in connection with the other sec" 
ti-ons. 'fh!: present constitutional provision does not provide 3~1Y preliminary steps to, 

f:Uin& petitj(H1~' \lith tile necessary sig:1atures. The statutes do. That step is the filttig 
of. a !,eti.~ion ~d.th 100 siipatt:rE:s "lith the attorney general and then the attorney general 
r:mst gilTe hi!! .\pl)~oval to ;'1 Bllr.,""lary cf the proposal before the petitioners may proceed. 
l·]e fell: th;;lt t:lwi"e \vaS nom/':! justi.fication for this type of pl'clilninDry proceed:i,ng~ 

bl't we have rc'con~~,.(!11ded the i.i.lr::Jc':'O~£ition of the st,ep in the constitl1tiou<.lnd recuitif,lg 
ell? pr(~l?"L:c:tinn;)f an ap?::,oved I'n;,,:ma::y by an ofLd.,,:,.l boal-'d. The summary is all thaI:. 
many veep Ie wi 11 t'cf~d of the prl'p:)sa 1. lV'e feel thn t the ballot board i.s the ?roper ' 
instit'Ji.:Lm L..:.\ c::e for t:lb pl.lr;-lOse. The Ballot Board will b(~ required to ;,:rite the 
SUtr~i;·I):y ..11d 8n ttic'l,.i;~yin~; c::ptin!i \·J:Ltld.l. 15 ';;':::'5 ",iter the full t(':;~t of the pro?os~~l 

is suhm:itC(:d to i.t. ered(;ntl~!. th·; COrlstitutl.:;r, :iuthorizes tili: p~tition to nan.e per-' 
SOl1.." t<) pr£>p;'I:O dZ:·;U!1'.'7il:S tind ';-:xpJ,1nation on LeI-.aU: of the propose;,L Statutes hllV~ 

convert€~d t.hi~l group in.to tl ccm")d.t.i:.uc~ to rcr;>t"c!!3(-:nt thepetitioner.s i.l' all ntJ tters. '. It ,,' 
seem(ld 1":1 tll(! c(lr,r.ni t:. :,0C! tiw t ;:il',~ (~011(':C pt of t;'w !{ to Lute::; ,vas e goou nne. and r:;hould .be, 
wri!:t:t:ln into tLlI: cnnsti.ultiC.'n, so that any pi::.;son \dshi~1g to start <:ll,iniUetivl! ar' 
r:(.!flH-endurn pro(:l.'.r.hll:e Ci3n Zlscerl:Elin J.1T,p'.lediately ~vh.lIt h" needs to do to get st8:rteci. 
H~ have r<'C)u:lrcG written l:cnv:cnt i.n order to be lisLedas a member of the c:ommittee. i

I•
Another cLnngc - a mejo'l: 0l~e - \·,e arc recommending. deals tdth sigt1! tures~ 

Pres~ntly the re';ltirtJd number of sign<Jtures on a peUtion must include from lleach 
of one-hEllf of the counties of the f. tar.;:; the signat:ures of .10, less than ~ of the 
designated percentage of e]J,ctors of sLlch county." This means, if a constitutional'~", 

el1c1ment is being sought, rl!q~Jirir.3 10%, there must be petitions with at least 5% . , • 
of the number voting for gO'vernor in the preceding gubElrnatorial electionfromatlea"t 
44 counties. Testimony before the committee indicated that this was the hardestl'art 
of circlllLl~ing the petition. The conunit4.!ee and the secretary of statf:' ai',reed th;·t 
such a pr~'lVision'\'lhic;l was iWJCl:'ted in 1912 as part of the compromise between: those' 
for and those ;.1gainst the initiative and referendum, 1s a protection to residehtsof! •leas populated cOl1nti".! which amounts to giving signatures of electors from thO$e couhties 
grea ter va 1ue than 5 ign8 tures of e lee tors from heavi ly popula ted counties ~ Al though, ' , " ' 
no exact parallel has been found, the closest being holding invalid si.milar reql.dremel1.tS 
for candidates for office, the committee felt that this provision would very likely' . 
violate the one nwn-one vote concept established by the u.s. Supreme Court unde'!' the'; 
14th amendment and should be rer,:oved. This 1s an important change. We are reC'0nm!hdiuj •removal of this provision. We felt that it was possible, perh.aps likely, thclt the· 
present provision is unconstitutional. Also, this i$ a d1ffi~ult intpedi~ntinthe 
collection of signatures. This is the hard part - probably harder than the number. 

!:!:_~~a~~r.: Section 6 is basically addressed to persons who are interested in filing; 
a pet:ltlon ... how to go about it, what they have to do, what the ground' rules, arc t a'nd; •so forth. It is all in one section t and relates to all kinds of initiati-i,e ~).nd refer
endum petitions.,. I think it is much clearer and better eTgani:ted than it· was'before~~' ,.' 

"'., .. 
l~1\472 



Mrs. Sowle: It is very intimidating as it presently rea~ - all of ttlts'fs' 
s'rapK'iiiid'lt is very diffi~ult'isoing. By our rearrfl.ngeVl~Ji,t an,d r~qr~ing-,./';M~ :,' 
it is' better organized and much easiet' to ~f:lb~~~~,l,:.follow and.t~.t~~4j"Wita.Ql).1:~';T~~'jcw,

~ivecha1\ges. . , .(j' ,'; "., " ' "::':~'::'!"~':~":;::;"~~~':'~~"~;'/~:":;";~ 
Mr. Wilson; This m.at~r of':~otrequiring t~e sign8tu~s from.:44

>, 

~ountie$,,;,/i~·,g'6~4~;:.,#i;:~'~' "':J 
It- iilighi"be, for example t that people in, Cuyahoga',Co~~ty migh.~ fc~J;th..¢Jlhav-e$~·:.{,' ..', 
proh letfitha t should be pyesen ted to the people of the on tire.st.it~, bu e if j:.h-ey hEl,Y~<'" , ' 
to get s'ignatures from 4.3 otl'wrcountie~:, they might .p,:Q'~'tn$~: ~t,;q,~..'.Qtis.waYl t~i,,"~.~~iit;;:;',', 
call it t.o the attenti.on o.f $11 the ,voters to that".perticu1a:l:>p:robt. P-y gl;'.tt:f.."':&i?~:~~,:! .. 
ntltur.es from cuyahQta~'~='fJ~,'Blone. '·It. hf;lS good a~ bad p,cd.,nts~ ~~t .-.Qil ~ja,lal;v;:~ 1i~,;j;;:,i.~'i'~',~,., ~" \ 
believc: it iB be,tter to .,110f,01 signa.tt1'X"~s. from anyw~f~ t&thur ,than t'~n~il;41g"'~:~'~7~~·~~~;i':;~"~~::i 
~~"c.ul~.r, oi.8~ributio.n. ' t l, ,), ':~'f.:: "~ ~" '. ~~:';t:;t,.':..;,I,t: 

~if·{r.!!'~~~pi;;'o~U~~e,:,:,::e~i~~· ~o:U>on i~ t·:~~ ~~~:~::::.~~i!'iJt~ii~~G" 
\.;,'i. ',," "'~:'~:'~;;/',. '1' 

Hrs. S~le: I move the repesl of se~t1.on 19 of Articl~.rr. alld etl&Ct;a.:.n1lw:.~~e.:~tdq,t\,'£ii'
o£ ....A;:·ti~·fB XIV as recol!'l[llcncled in the' amended cami, t 4ce':;r;'~;PCr. t. ,toil! '.::ttJ.rispn::,;s:~~it~~~~4';'~· , 

The roll woe called. Those voting ~tyesH/' a~i~~~;.~~~te~.·H~l\ing~r/~r:'~i;1~~~:~r,1~;\':i,,:·,.;':r.; 
Sowle t Wilson. None voted "no. Il tbe,r-olt, cell Wtll~;,~,4:ap~ntnr~~b;~~{?NO~~~,' ,,"', 
Cotr.1rtission m~ctin.:;. ";'~:" \,'; " " ,i' """';J~~,,~;,,~,"~}' 

;). " "',:"i, '0)" > '.~,;;:,',i,.,\,~,:.:,',::,.;.~:·,i,',.,,:. 
.?:i:;"\:":: ":;:. 

, "~ 

;j~~i~~?;~;~l\~!t~~i,,; ," 

~~ .' i# l ',,"' ~,~'/'<\~·:"t:'·~:t<.' ;~ it: . '". ';'.. ,; ...'; 
. ~.i.~\; <J!;>~~~~:'¥ .'"' ", If ~t l 

~ ~,~~: ):~:{~t\'r{" < 

'. ~' _ .}~til;~t~~,;i~p.\ 
'. ,'.' 

i t ;(~1::~(i~~.:~f~t; 

, " 

',- .':: \: 

• ~. ' -Y, 
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Townships� 

The Oflxt i t.ern on the agenda was a pub lic hearing on the township recOt1Ineci1dati~~,
 
of the l..ocC1l Gov<!t'nment Commi t tee. 

Mrs. Orf:i.rer: "he commit tee's tovmship recorrnnendations ~lere discussed within the com.-, •\mhsion yesterday, and thi.s afternoort, we have a public hearing on this matter. ;. ,
Mr. Chester Hummell is representi.ng the Township Trustees and Clerks Association. 

Mr. Hummell: Thank you very much, ~frs. Or£irer. Mr. Carter and members of the Com
mission, this is the third time I have had the privilege of appearing before a COtl.1I.llittee 
of this commission and therefore I will be brief and not rqaert:i-.,;. As you'know, the • 
recommendations of the committee are not in accordance with the proposals that' we sub:':" 
ntitted to the connnittee, and I would just like to take a few moments to (>btnt 'out where.. 
:i.n we differ ,and maybe give a brief explanation as to why we differ. My remarks will' . 
all he directed to paragraph 2 of your proposed ne't\l section 2. In this parag~Bph•.. 

, ',1 

yOIl hr.Nc recOIl'anendcd that berorE~ to~mships Cl:n achieve any measure of lromerule at: 
. local government they nlust go through the procedur.es of annexation and incorporation' 
and be dr~fcated in each. I might say before I proceed further that theviet-78 thtU 1 , 
am ~xpressing here are peculiarly my own, and not those of my association. Our as $:<>,., ; 
...:iation h;)8 not had an opportunity to consider your recommendations. I would antici-' ! 
pate, however, that what I express will undoubtedly be the position of our associ;at1qn 

f

~\lhen they do take the time to consi.der this proposaL, . , 
:•
I, 

Mrs. Orfirer: Nr. Hummel.l, excuse me for inter.rupting, but just for the record, I 
t·lOuld like to c1.:Jl:ify that \-:hatever lack of opportunity, has not, I trust, come from 
the fact thD.t you have not received the proper informaticn or had the time as far as 
the Co~ni2sion is concerned. 

•Mr. Hunuuell: Not at all. He could have called a meeting of our board of di.rectors 
but frankly, I didn't think it worthtolhile. He Hill undoubtedly object to the two pro
cedures that you put in as prc-~xisti.ng conditions to obtaining any broader authority 
at the township level because they are just entirely unrealistic, in our opinion. It., 
would be, I think, an impossible task to go out and explain to a resident of .the utdn'" 
corpora ted area that before you can get anything approaching the authority thllt your 
neighbor nas in the adjoining vills<jE: or city, you've got to go through an annexaUcm.' 
proceeding, and they've got to tell us "no" and then t-7e've got to go through 'an in
corporating proceeding and they've got to tell us " no" or vice versa. We undoubtedly 
will OppOSe this proposal if it ever is presented to the Ohio General Assembly. One 
other observation pertaining to the last pDragraph of the same section wherein you 
state, in effect, that wherever the tot-lrIship authority would be in conflict with that •exercised by the county, the county would prevail. This is the reverse of the sit�
uation thAt we have between the county and the municipalities. We think th~t the� 
tot\lnships representing the smaller geographical area or the needs of the stnaller unit� 
whereas the county should have powers which would be uniform throughollt its geographi~al
 

jurisdiction. And the smaller units, whether they are Cities, Villages or townships, .� 
should prevail over the county in specific instances. You also have a provision in� •
here that no tax shall be levied by the township except as authorized by law) and;I� 
know that phrase has appeared in previous drafts, but again it's quite a bit atvar�
lance with the same authority that municipalities have, as you aoll know and as you in�
tended, I'm quite sure. But again, we have townships that are quite densely populated,� 
now, and we have many townships that a're more highly populated than many municipaliUes 
in this state who now do impose an income tax. I don't see how we can logically say· •to the township that has 30 or 40 thousand people, "You cannot impose a payroll 'tax . 
or an income tax when a municipality that has 500 people can do 80." This is entirely: .i 

".~ ...... 

•'.\', , 
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inconsietent, and. :we think, inap!?ropx;t~t~. These, I,~M..lftk, will beth~ pr1t:1¥ltiy·p~;,\,:;~\:~;,,;,;) 

ject1.on8" madalJ1 tnait1llan,. that W!i'~ 'to the, PTQP'9sjftl4.~·~tka:t'the'; c~;~._;':J.,l~~;l~t::,'\',/Si 

.ented. 'Xhank': you very much. , ,'.' .' ,:,. '"!,\'}"""t'\~;.f>::,\~·;::,~~,~,l~t· , 

Mr•• O~t1'rer:Th8nk yOCl.M1'.'Hummall. "I:truatt'~"t':you ~'~J,lct b.~wi11Ins'~~'~?~"
 
any"·q:cr"~lons from the O0lml1"sion.' ',,', ':,,:,.. ;,~.,:~,(,;;;i~',\\:,•• /, ')':IJ;;i'\"'''''JJ~''':'\"� 

Mr. H_11: I ceT~a1nly wUl. . .', . ".;' .' )"~::'~]1~~~$r( 
!,!r_~,g~!~~r,: As, I understMdthe posi tioa that you m.ve' extrress~\\J" ,wtrat,'y:!!;1,;I' w~I;1,i:15i:~#:,¥!'<;' ',,": 
to have for townships are powers roughlycommeUlHlrate' with,tho$"e ~f'tnut1,i¢ipalitj",!s.;i:":,,:.'l~, 

rule ,powers, or the like. ,,'i":/;;?'lt:y'\Z' 
'" ' ' _ ll~+"t~.rr'·,~:.·l'. '1,'1 ,~. 

Mr. lJuromell: Yes. That is basically it, realizing however that the' StI''4.lctul'e qf to .', 
snIp g.overrn~nt' now probably does .not.tend itSfJlf"~:e:;,tbiB t1pe: <>£ 1)O"'Aer.:~,:,: .. '{t~;';... ) ; 
that that should beext~nded and expanded, perhaps'. rougl:t,ly.·,mt'. thee n,atut'¢,,qfi~~\"tla.:~,~~,t,. 

8 true ture a t:. this time. \.,JUh a six member, perhapiJ, ,legis-la t i've hody ra~~eli'.' tbafi.fbtf;,<,~:' 
three melDbers that We have now ,'. . . ',;; "~'l' ··f' '." 1 , \~ """>"'. ,I'~);".{A~.:';' . . ·. " ", .'" , " ~'.~. ".,,>:Jri'\~:'·'·)'~~;f~t:'i;'." 

~r. CiJrter: You said that there are some townships ~tu~t; hA're popula,t.;iC)n..d~nsi:t;Y,Q~·:;?rt~':i:1:J:"·" 
cert.a{n~Y8t'owthconsiderably greaterthanalllYt·.·~~~a1tB11ti:~~,:;~,,~thEn ...t-'" ,. ':',' :'~ 
fundamental reason why these townsht.pa,~ sttould notb~ ~unt~1~al1t:t~s·~I,.1c . ,~:,Y\;::.':~.~: 

~~.!t~t~: this is. the .question w,4t;;,always ar'et~~dt:>w;t:t~J"'Of· .. :~GUtte~.' ~i1,:'~e,.~g~~~jr.~X·:'i~;;r 
herein lies the difference in the philosophy. Aga:l;n, t tlt:trtk the reasons' wh:.cn 'ffltg.ht/--:<?>:·,,<, 
be app U.cab Ie maybe 1nMahoning County' 'Would not' 'Qe;, ".~'" in":ft~i 1tl3ll\ C;luitty ~ b~~, c.e;t+:!c:}d:,L,':-: .. ':: 
ta1nlytnare ar,e some areas in the s t$1;li! :'Where th~.,.~t&Wn!'sh~P8 W:i~::~~8h'\pCJPU~~~,,'~F:' , 
which" do not want topecome a part ,of, .the abut~ins at .adj'.l1.¢ent' t:liunic::lP~Li::tl:" ),;T.hI1!,~:' 
are reasons which, I suppose, are peculiar to that.locality and! s~~e:t.c.-the.~:, 
server from some distance, they might think these reasons do not l)e.,ar;~th eol'isfd, " 
tion. .For example, here. in this,coUllty, Frankli.X\;C4u1lf.t.J,{not;t<;J:~itb~~,h:i" 'i?~~ 
to use ,Jn~icipaUties sSe .an, example, i tlon' t thin~:itbe :efties b.'f."11p~}\rl.i.~ '~';;. ..'. ' 
Bexle.y would want to become a part of Columbus. Bexle, ha$~.a',:8ur~ed<bi!:bbQ~>~~,,·' 
of Columbus for quite sOme ti.me. For the same reaso~:,Itbink'~ a lot 6£ .,ti~lese~ t9mi.~\ji5!\·,:'~·'\~· 

. . " .:' ;'. .' : ," ,', 'J,.' .:'~;,"''''; '., ''':,.,i"

ships do not want tq "surrendertheir ,identity" t~' J:n., adj-a,c~f;mtn1iciip..l;j.\tY.. ,:,<J.,:;t,:",:~;t·,!(:; 

suppoae the other, part of the que$t1Qtt~t:h~n ~s wh,,~~.,'.·t.~heriB~~p()1ra~?:\ ,. ~i , ' J;(~'".:>~'!' 
this i.s one possibility" If youwe.re toa.nd someltlf',:~.:JReot"~.,tj~1mf,stI'lC+IJ.-':ii'tr;:%:r;~,;,::<:4;\, 
primarily the one about the three-mile 1i.mit- I'm sure you areaUf..mlli~t'~:j,.thJl\~t(;:'::",{:,; 
theyeatu,lot incorporate,if they ar,eW1t.hi~L.thr~ nij.l-efr.",!;i8(l: •.~~~n1·'.;~,~iC~~~ '., •.,.:;'·i.::'"',,,:.,.,\; 
with cer~in exceptions. which, again.,: t:tn:Lnk'8r~;,laroseIy, UJ\wor14~:e:~i."" \. i: >,.",:;;,01 ',' 

, ' ". "'. ," -. .":","f;i~;:y, ,.~.. ~~,; ,,':'~:1~~\t ,", , 
~8. Orf1reri they ha"e :the Qosw~nt¢lf\ t:h~,,~~1;P6~'~;~'i¢'h;,.i.,.1,@~t\,Unless t,~~~\;.,,,y{ 
three mlles. , ' ," . '" ',' "'., ·~,..r ,: .;,', .!,~: :;( ,'/ /'\'11:::.:f,;""f.<i:'/'~1'~,i~:'·::'" 

, ". ,;! <..,i", '.,-

Mrs. OF!11Jt.E..! Do I und~r.tend, Hr,. H.~U, th:8t.i.n ~r,: op,Lnlcnil:43lat ,th!:~...~~r~,~: 
peopl.e ~ould be wUlingto. incorporate were ,that ,tbJ;'.e.le.t.tdt-~~~1 ';;:~;:i.i\;(\ 

" " , , ' /~•. «:~ "" ;"}', " 1 ,',,~+~~~~,\i,i',:!, 

Mr. HlJ%l1IMl1: I cantt rea11y answer that yes or nobecal,l8e Ihl,ive not discussed ,th~t;","T;:, 

:~ ::i~~8h:::l:h:::.::ke C8re of y~r ob~~~i;':, .. . ·, '5~~~(:;r ..,� 
',' ',,~' ',' ,' .. _;~.". 3-,t~,,::i~~,r~'(:.;·. { .J' , . 

Mr. HUl1IltIe11 : 'lba t would , I'm 8 ure, ~ake care cJf...:..tbe,~Je(!~:1on itt;,._ aree,. 
, , ~ !':' ).:""~},." ~.'<~~."-':; ,( "' . 

. ;:-,' 
. ~ , 

(~j~."" 
i,,:

"~-'~ ~.~'" 
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that would make it more'palatable, and the whole scheme of things more palatable,� 
if that were repealed.� 

•
i 

Mrs L Or,firer - Have any of the townships attempted to secure that approval of the \

adjacent municipality to become incorporated? 

Mr. Hummell .. I don't know. Not to my knowledge. I defer to Mr.Got:herma~, : ,. .'. "~ I 

• 
". 

Mr. Gotherman Valley Hi was permitted to incorporate, as was Streets~o,l 

beliEve. .d." 

Mr. Hummell .. Well, Streetsboro was probably incorporated after that law was passed •. 
, ...... 

l'ir. Gotherman .. Streetsboro was incorporated after the law was }Sassed. It eertain14""
would be very few, in any event. 

", .;\ 

Mrs. Orfirer .. Would any other members of the Commission like to discuss &ny"of •these things with Mr••..tU 
, ,j' 

" 

Mr. Carter .. You presumably have been associated with townships for a sOOt! man, .,". :.: 
years, I gather. 

i

11t". Hummell .. I've represented this association for approximately 14 years, Mr. ,car~" .. • 
Mr. Carter" I'm curious about something. At one time. I understand from the In
formationwe have been given, way back in the early 1800's, townships were part 
of the county, they were literally subdivisions of the county and I wonder "'hen' the' .'. 
change wasmade.', • 
Mr. Hummell -1 suppose, Mr. Carter, that depends on whose history you read •. One of: 
the histories I've read say the townships were p.ctuallygeographicalareatt befor:e':' 
the state was ever formed. 

Mr. Carter .. Yes, I understand that's true. But I'm speaking that at one time, Ittit • 
told, that they were part of the counties, that they were under the jurisdiCtional 
the county, that they were literally considered subdivisions of the county. " ; 

Mr. Hummell .. I have never found any authority for that. It might be so. !ha~e. 

researched things like the structure of townships and the various authorities\ they 
had back when they administered relief and were responsible for schools •• And, of • 
course, their authorities and jurisdictions have changed over the years. They're 
lost some and gained some. But I have never encountered that. 

Mr. Carter .. All right. I just thought that perhaps you might know.' 

'.~'l 

•� 
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fUllct ion V(:)~y \veJ 1 undc) the j!rescnt ,~ L:;"l tt'tc,;:y Selle-,'K, of the:f.r !jovcrmnq;nt. They' 
':U'(\ pl:::.m:n:ily C0l1f..:c:rn,~tl \.,lith i'oOO mi.l:i.l~i:':liJ;;.ce and fire pr.otection and getti,ng more 
':111<1. mol'e into <':cid]j~~"j~'f\d U~(':;c pr:imary hr'cc5J.lllS tlwy' e ..m pel'[CIJ'm vcry well ~dthin 

the pt'es(:nl: <lutl1('rii:y 1:1181: t:b:~y hove dircc:L:J.y fro1<1 t1tc:' state le~::i..(>lDttlre. I wou.iB.~' 
.1f>SUlilI:, t!l,lt thf::y ccn i.llld i,rill c:oud.nue these functions indef:i"nit(~J.y. l'lil l'layin.g 
Hhat is olNlous to (Nel:y mCJilbc:c of this Co,\G:,ittec··-'i:;·l1at as you get close to the 
r.ap:tdly grnuing 1:l1~gc po»ui.':1tion centr..:rr. the.: populat.ion spil1.~~ over there and 
changes the comp LC·:.iOTJ of tile tmmsh ip. It ch;:1'tl.ges the.' dCll1.'mds t.l:'lt are made on 
them for loc.:tl govcn'Clli.nl: \,llidl they Cmln(jt J:'cet lYk.:.ny tim~s uolder the limi.t~d 

pO"'1e:r.5 \,:l,ich they nUi'/ have .. ;,'ld thot's the Cl:l1X of tllE':: problem. It'n only for 
tl1at smell J nd.nol~it:y of t01'm.,';!d.ps that ~':(: th:nk thc.T~c should be something CO!'lp,lLLiole 

to the !lome rule ~~lJ<lt \OU1S g:j.'d·'·L1 to mun:i.d.J)'L:U,tj.(~~; in 1912. 11any of these townshipg 
now look li.1w municip:llitier; diu in 1912. lind thcy have the same problems. 

f:!f.~LL~f:0:f2. ~ '£11iG is n quesi.:b·'l on st:r.,{:ul.:C$. I have been told that after annGxatton 
to \-Jherc the lCMiI::h5.p is :cc~(}lJc:.cd Ln size and or tax valuation 'be'J.ovl a cel-tain level, 
it is req,td.rcd th3t ttl.?!.: tOHllStlip disclppcm.'. Is this correct? That they must be: . 
annexed to a city or b(:coln(: pil:rt of "m~)th(;r tOivnsld.p? 

Ek.!__.HU!~il~~):.l. -The St:;ltutc I th ink you are referring to f!rovid(~:,; that a board of 
COUllty commissi.oners !"~0.Y., "nd it is pend.:3sive, attach a tO~vll~~hip to an adjacent 
tm'1l1ship "hencver it is reduc.ed in size to 22 s(luare miles OJ: less than that and 
has no existing mUhicipal cor.pol'<1tion i.n it. ., 

Va" •..J1.t1f:.().1"l - Therc is n.othi113 i.n there about tax valuation? 

.M;.• H\~~1.:. - There is nothJn:; in there about tax valuation. 

ltsQ.!-Orfl.:r.S!. - Other qt1~Hti()ns for HY.". 1Ju~'1ncll'! Thank YO\1 very much. l~e have gone 
through IJ good Humber of 'Yem~f; to;jcthcr Horking on this township problem and I 
hope one dny it \-1ill ge.t rE>f;olved. I app:r.eciate your coming and your expreB~ion 

of your thoughts. 
. .' 

~1r. llumnl~),l - Thank you very much. 

~s. Orhrcr - 'I'he next gcntleman is llr. Al Strozdas, the City Manager of Springfield 
and he is llere spccddng for thc Ohio Nunicipal League. 

Hr. Stt!?_~cJ~ - Thank you v~ry T.ltlc.h, Hr5. Orfirer. Mr. Carter, committee members", ' 
Iapprecinte the 0Pl)Orttmity to appear befor.e you and present the Ohio Huuicipal 
League Is posi.tion on this lOattcr. Interestingly enough, we're not happy with what :' 
you are doing either but for different reasons. I understand you have copies of 
our position and I will not repeat that. lid like to make a few remarksconccrn~ 
our posJ.t ion and my 0·,711 expCl~ icnce as a public official. I think really, as Mr ~' , 
Hununell said, ,,,eIre talking about relatively fe~i townships. Most tovmships are' 
not bl.~r,;et '\lith the problems that we arc considering. We are really talking about 
the urb~m townships. Thef3c urban tOv,'11ships, I think, are dependcllt upon the cities 
that t;wy are ncar. I think there is em interdependency really. rne very fact' . 
that tilc)' are urban is renlly because they happen to be adjacent to a city that 
prov·;.dos jobs, provides industry, and provides amenities that make it convenient 
for the once rural tm·mship to become urb,:m. So '1 think there is an interdependency, 
thf.:\:c •. The tOiV11ships are largely inhahited, I believe by people with the affluc';lCQ 
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nC·C(':,.SiJry to l('~\v(~ the cOT.'!)ornte hound:.:lY:!.cs <l{: night and escape. to the serenities 
or stlll,n-llin. 11/ s'i!o:ct, tll(~:;c; ~1.c(· the pcopl(~ \:110 nn' able to reo.p the advantages 
of tL(~ city rmdhnve tlli,: \'ii.1CY'CI/iUli1U.Lo (:'~cap(~ i.:lJl~ rcspO:1Dib.i.l:Lties of the city. 
Trnn:i,czdly ,::("~' o:':Lcli ti1C'8(~ are t11c S,:J.i:'l(! people '.iho \o7Ould be best able to help 
u.itll .::t :;oluticn or tllC: c:itics I pr:)hh',.l:;. And the cities, I think, most of us 
who live in ci U.u; fecl i.:1tat the~;(' ))(:0]>1 l~ have got to be as much a part of the 
solution QS they m:e a p~lrt of the probJ(2m. fln\1 there would he no urban to\o7l1ships 
in OhiQ, I don't helieve, if it \·:crE.,n't for the: cities on "'hieh they arE:: depende\i.t. 

H(~ have tC'\";lships nl'ound Spd.lliJielc1 th;;t j, think might ntcct the definltion 
(If: Hr.!! ...·.,) t01;Jll~;ldp:.;~ d(~!?(.'[;d:ilL;'~ upon \·,ilerc yOll lb:m'7 the popl,Jlation line. :L'd like to 
just 1'c1.:1t<; .:'l Jittlc to thc~,c to\'lD.fhips. He ]1<lVC Barefield township' just north of 
Spr:i.llgfJ.(ild, \'i1'J:;(:h T \7(>tlhi guess <1[: 6, '/, 8,OOU people. It is a r.elatively \·7e1.1·· 
to··do t:l1"(f1~~hij\ i),'eaURe ",',1 Jnrcrnn'cJmHl1. )Ii)j~ve:.;te:~~ pjant is located there. The 
l:e1;:i.dclI.ts of th~ tOi'mship tniu~ great: Jl:c.i.(l(~ in tlwt plant. They have tlw tax bene
fit it provi_(lcH) ilHcl clahl j.t a~; thd.r. 1)~':Tl and n~8.p the tax benefits. But th12re 
\VtmlJ bri no In L:.~j"Jl.J.t:L01~:;ll Harvester pl:1I1t in HorefJ.eld tOi'lllship if the City of 
Spl"j.ngf j d.d 1w:] l10t Tim a 12 '1 \-!~,.tl·j: line 6 mil cos out into the country for that 
Intcrn.:~(:l.0·,nl ]IDl"VCS1:(~l.: plant to he thc):e. Til,lt International Harvester plant 
,·wuJd 110/: l!l:vC c.:l:lsidcl'c(~ Hore£:i.eld to\:::1,ship as a location, except as an expansi.on 
of an. exi.:::t:L;lg p:<1llt L;).'1t ,;'HS aln~acly j.n Springfield (,'l.nd \!1.th:i.n \"ltose corporate 
boundaries the),: \7~IS no Inj,?c!~ rccm for an industry of that type. German TO\vnship 
on the ollt(!:t s:irlC:' of Spr'i.i1.,?,f:i(~!,:; ]]a~; n bc.:mt:U'ul shopping 111,111 \·)hich the residents 
of Ccrlfl.1n T()\-j(!sh:ip [l:~C v';;r"} fJ}:alld. of, en.d it i.f·; a beau.tiful facility. It, too, is 
thc·r.c bec::1IlI.iC the i~2,000 r(~opJ.e \.110 live in Springfield are t.he basic servi.ce area 
for. that filwpp:in;; .;entre. 'l'lln Cl.t)' of Sllr.in;;:f::Lcld gets sone residual benefits, 
i;h:i.n~~fj tll"lt ~;(J:,:t 0:[ fo.ll o:l.f the \'Jngon. The p(~ople who live in Springfield and 
work t.h..--:r,,' do pay the im:oi'o'(::: tax. But the bas:i.c '\lol'th of thDt t.ax value of that 
f:'lC.ility ac.cri1~·~j to evo:ycnc 5ur i :oundin;j the Spr:i.ngf.ield <Jr.ea, a.wl our benefits 
m:c rn1.n.i.m.'1J.. Ag:.d.n., the:cc~ \.1ould b(~ 1":0 Upper VnlJ.ey Hall had we not run a seuer 
line <md a Hni:l:r U.llC out to that facility. I think it IS ve.ry important that we 
shm:c in the bcn(~fits ,me] in the problems. And I think the proliferation of units 
of g(H'tll"1.1l1ll3nt eall do n0th:ing but complicate our problems. \~e are all part of a 
common problcil) nnd I think (:ncot1raging nC"l corporat:i.ons is no solution. I think 
t",-msld p officials gc'1.crally take a very parochial view of COliUl101l problems, problems 
that exist throughoue the area. And I can cite, again, a very real example that 
has been very costly to the City of Springfield just within the past year. 

l.,Thi.le the state and federal governments arc cncouraging regionalism, we're 
thinkinr, nbout: promoting more fracturing of units of government. But, the example 
that I am talking about is that 'i'e had an opportuni.ty to be an experimental city, 
or an exper:i.mental community in a housing experiment Hhich the federal government 
Has going to fund. As most of tiS kno\\l, all of the existing housing programs have 
been rather fa ilurcs, and they were proposing to experiment "lith a new kind of 
procedure, "1111.<.:11 really is not significant to my illustration, cxcept that it would 
have brought $tiO,OOO,OOO over a five ycar period into the Springfield area. NOH 
$80,000,000 i.s n lot of mon<:')' to a couuuunity of 150,000, Springfield representing 
82, 000. One of the rcq\l:i.re~:\ents Has, since this '\las to be an experiment to deter
mine the effects of vouchcr:i.l1g for housing for people of 10\'1 economic income, 
vouchering or unden1riU.ng of their 10us ing problems and the test llaS going to be 
''1hat happens to these people under these circumstances? Do they move into the 
subllT.:'hs? Do they ~tay hl. the city? Do the blad,s continue to congregate in cl1clav0s? 
Hhat happens to the school system? Hhat happens to the banks? And this is an ex
periwcnt that we h~d a real chn\1ce to get, thro!-lgh. the effective activity of our 
congressman. \ole felt ~-1C" <lid [l good job of ~)clling our conununity to the feds and 
'ole lost th is expcrim"m,f: on the vote of oue to\-1l1shi.p trustee. The test "las going 
to be over the \'Ill:) 1e hou~:d.ng mnrket: area, ''1h iell meant that the urban townships 
surl"O\lllding Spl:inGf.iE~ld hrld to signify their ,,'illingness to participa-ce. All of 
the city officials agreed to pa~ticipate. All of the county officials agreed to 
participate. All of thc t:ol"l1shir: officials in the other two townships involved 
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agreed to participate. 'One of the township tru'Stees in this 'particular t'OW$h~':i\:;~; . 
, .' ", " ",.' ",I, ,',' / .•.-,. ",", .,.' \.'J';r.'.,'.u. 

voted for 1t--two of them voted against. Here is one guy Whose an!mo'$tty"f..t"'t~::'~:"'; 
ctty of Springfield and whose concern over what was going to happen to,his~slnpi>:, 
as 1$olated from the entire eormnunity was able to thwart this" effof't .. ,'r,ith~k('~h'\'.\,'") 
is wrang. I think itts bad. And I don't think we need to strettgt:h~, th~t'.1~:r.nd1«,;:;>:::~'·:\, 
authc:.t-lty. That's a specific example. It may beisolate.et. I 'd~!tl't' ·t;bt\\ti·;~t: (ij,./\~~f~;,.)' 

! '.� ~' .... ;,(; , .~"".' .,<,.f' 
: . • • '. "; ',",t' • , '- ,,~, .• :. ' 

, III your report~you makerefer~te to concern' (wer eitie~'turnitig'd(j~¢~;;~fJi~;~~\"·;.. y(.. 
a,exation. I know of only one example in my experienc'e, inCJhio' wt\e'tet¥'eit'~·h1'lfii~~'~r,;,,'!\~· . 
down an 8.tmexation and r think that was ill-advised. 'lfut neve'rtheless ·th'eydid'f,f' :, .... '0" 
I think you will find', that 1f annexation is one of thealteridit:t-ve1;.; cities W'ilf:;~;\~i~{"'';£'';'' 
annex these areas,. In fact, Ohio, I'think; our annexationl~:'.~e~ther·~tchij~~~W::~",;t4;~ 
We probably have, the mos1: difficult or ~mongthe1n6rediffi'ct1tt"~e~i;6J:1"pt'oc~;~~j';'t::' 
of any state th-ai't ·1' am AWare of. So 11: r s hard enough now. and:t :l'6L't tF·c eh~~"y'6,W",~~~\:;~,j> 
going to find cities generally rejecting l1ttnmtat'ion. and thisa~.,ar.s;:fof~~~·,' ~~",.:';':,: 
one of:your concerns. think you tan dismiSs that asa'corieetttl~:'_*iau$'~:~lf"~:~s.,;, I .. 
difftocult enough. I would rsthermandate annexlit:ton'i:'atb:er"'thaW,'~eheoci,Jfa~"t~'Pi&' , 
lifer.t:ion of a second city adjacent to"'an e~d.sti.ng¢,ity"so:tliatyo~ r:ve,go.'·~o.:J:r?;:;' " 
units' of government' '~eopf.ng with tho 'same kindofl 1>1'01;1.,. 'To 8~)t)Otlttag';Q~t~,f~~~:>J!' 
compounding the cost 'of government~Th~rer s no'1t~.on" In .trri, oPlrl.i<>tJ:''ff1y;~' . 
the services ~ if not all of ,the sen'ices. wh-tchtbWiiatHp. :firesen.t'lq/~~1,4~;;!'! 
be better pravidedat the county 1e'Ve1 or ' by contr~¢ta'. :Obto' 8 .~ ~d:tlb>~te;i 
Most of our peopl~"live' in cities' 'Slid .1" tliink\ie~~atl a't.,\~iood.aw:ttlf:(:~t~i$il 
the urban crlsiS-..theproblem. of ci:t1e$~ There ·at'e.mant:pejqpt'e~h6··q;u!~t1.o~:'iw· 
the ,,1ties are going to surv1v~ ortlot~ In ,my OVi~,· .~:~t" ffii:tlk·:~he :L~gi1~;~ 
opinion. we stand,s; very toodcha.nce of cgmpoUn<l'~ th''ifi ptoblem:U~"";'~~ft:it~' 
easy for add1tional"l'\!)cal units of gOvernment td! d~el~p.IXthi~;;,tti~S··~";'t'~U:~ 
We have the states and \fe have the;'fedel"al'-' gove~tt~eneouragtng~~\~tt~~~'./!.: 
Sot#,~ of the £ed~ral projects, •and ~ome. of the fe?eral funds, ,tha~'~~':~~~'~~;~'!:'~:r: . 
upon oft particlpating1n reg3.onala-et1.vity. TJIltl s:ta't-eha$d'ec'ided~:thl,l1;,~tlf1
 

8hould be divided up into 15 or 16 distr lets.' We'~e: !nthe4l!&t*1ee'w#.tJf~".,_.
 
count1~s with whom we have no comlI1U.l1ity of' !ntereB·~)~_'.tso'~i".t\~~1't'~<i,.,~{1~·I;t.·:tr;:':.,'
 
part of that distri:et now. And yet·, at the loc~~,lev,~ti'.w~~,~'"c~~.e:·~r~"fJt~.&i'\:;;~';
 
ourselves from out problems, where we break bread:~~E!1; dU'i"fng>th~,~"0.~fi(re'" ' 
decided that rather than solve these problems as a lrn1t~ that· ~~t~,,~1.D$,t(),;.iilc1! 
tb:e~pOrtunit:y!fmtfraeturing.,· Ith'lrtk,,-this :ts\'.a..is~a1("~'" ,~1'~:: ":r~r,·,~?!:;>\ 

." . . ~I'_..::«;', ~... " ',';, ;,,1' t:~:;:~' ':i.~r _,:</-/,Ji)'..:';."J:;~_·' 

M'F1h ',Q?:f!,.-e£ • Thabk you, Mr.Stt&a4,U·.~ Are thete" qu.e~~r/,'c~·~;f~" 
CO$IIl!••ion members~' , ' ,:' I,;. f r" ' , "",' '!'::\~it ,,'.'(,'::,~,;~\.,f,',',.',' /~'" ',' 

.: :;:~ 
f :( 

: .:..~~ ~:< t.~;., . ,. ", '; " 
m, ~lf:er - If y~w~~e this Oonm1ssf:on :wh&t ,~ou1d'!~r~(:~~~~~<;i!J:':t~~ 
st£1:,tt:t.on regatd1q" to\mshtps? ,One ~f the', a.1t..s.~j;V'.'.ool!! 'be't'eti'46 " 

~. It!;oodu • Yea,. and that'., t10t t",,'bAd"">' ,;.' >,. . ' '3'4;~\i~~;i:~~t. l~~' 
Hr. C!J:ter - My ques,tl,on is' f.sbhe;;~onst1tutidn'a'pDOp,e,r,:~mt::f_·.tJ:.1?~' t,;;\}l 

, ',' ',J,., ,', , ,,,.: ',. ",' '."'~".'/!f~~i''''1;'''! ,,<, .. ;,.!;';'Rf;;~~': 

M.t;! S~ro-2:das - I would think that the better· fo'J.!t'm111OUld be1!heir(t'tel,,~~g"l?littd~":"'i;i,"~!··;!:t~: 
Now if the Constitutimimust be, part' of the cdnEt'1deratfon, then tt' .ee1tfir~f'd'~." .'t;~;~~ift; 
what the Commissiouoogh1: to be cortsideri1\g would,'be8~t1f~r~';i~~vh~,e;;t:~/t~<:, 
would allow uS to do away with most' of' the' toW.Sb.;~P8thfl: (.ttt.·lltnsC)r~,:,,' "i"j\~";;\;~ 
I1msp.eaking as a city official bU1ft rVe. been 'iU~~:i;,bU8:i~~8'·~):l,.,,\'\~;:;:~nk: :~\" 

, ~. ~f y.a-r~r~~'~'~eld tbisv1eW wb6i1 ! Wl)t~':~~(~~~~~;~!~ ';~l 
I'b8lia;, lt long befftel: became- a cf.ty ofH~Ul.';; ~:,:";:"; ;'~'::\ ••\'. ,,,IIi""'~h,!," 'f, ; 

.', ,f, " , ," ,. ,d,t, " .: ,,_', ' '<',';" ,:;~:;'~;';;:~\r~,:::;~';';:J~>,;;:;~:~!,li:.';;~,::·~;;.:,~~tr~ri: ." 
"" " ".� '." '~" ;1,:,,,,,. 'i' ' "I"''''');'''' '(i,j,'h', P (1'ljl',~~""".".,

;" ." ";""'~::' ~::~,~l;d" '~;,~tr" .••. ,'. ' ",' , .f ,:j~:it~~:,1:;f..',;: ;:11\~:~:~:;:~~;~>~! 
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Mr. Carter .. Even so, you feel that this would be be~ter suited for the legislative 
'process than for the Constitution. 

~~. Strozdas .. Yes, sir. e 
Mr. Calt'ter" Thank you very much. I,' 

Mrs. 2i&tier - Does any other member of the Commission have a question? If not, 
would just like to take this oppo~tunity to clarify something that in KJ mind !' 
believe needs clarifying. You made a point that you also have made in your memo to • 
the Commies i,on. I think that the Municipal League's interpretation of our recom
mendation was of a concern that the adjacent municipalities would turn, down annex
ation requests. This was really not a process through which we arrived at a~e~~m~! 

mendation. What we were building our recomnendation on ",as the bdfaf: that urban 
townships should look to existing remedies, preferably annexation, rather than . 
proliferation into a third level of government, or incorporation, but it would be • 
a relatively small number of i,ncorporations because it is a very small number of 
urban towns h:f.p s • So we were not concerned that there might be a few more incor
porations. That's sort of a side-line to it. But we were not concerned that they 
would be turned down. We rather expected and hoped that the annexation application 
would be accep ~d. All we were trying to do was to respond to a very intense feeling 
on the part of tow~ship people that these urban to\~ships had insoluble problems • 
under the present set-up. And we were saying "Look, there are th.ese existing 
remedies. You can annex to the nearest incorporation, or you can incorporate 
yoult'self." If YOUit' answer'to this when we tell you this is "Oh, but we will be 
turned down in our requests for annexation" then our answer to that was "Okay, then 
we will provide that if you are turned down then yes, you may have this OOtJte rule.,11 
This was our method of thinking. I hope this clarifies that. .. 

Mr. Strozdas. - Yes, I understand. And I don't think we can afford to talk o~t of 
both sides of our mouths. I think, if nothing Eise, perhaps if it can be done 
through some process whereby annexation was made easier, and perhaps even mandated 
•••• We can't have our cake and eat it. We can't annex the goodies and 1:Urn 
down the others. I think that would be wrong. • 

~ Orfirer - Thank you very much'7~1r. Strozdas. Is there anyone else who wanted, 
to speak during this public hearing. All right. I'd like to bring this to the 
Commission now for some kind of resolution, and I'd like to try to summarize where
I find myself in accordance with your reaction to this two days of consideration. 
I tllink we as a local government committee were faced with many conflicting sugges- e 
tions, approaches, complaints. As you have heard today there are two groupa who 
oppose our proposal from opposite points of view, from opposite reasons. Wewere 
in a very severe dilemma and I think that the tm~ship problem is one that is cer
tainly going to have to be solved in the state of Ohio. I have come more to the 
conclusion that this is an area that the General Assembly is going to have to deal 
with, that they are the ones that created the statutes and are responsible fore 
township government today. This was the point of view that some of us on the cam
mittee have held through our long deliberative process. What we were trying to do' 
was ,in response to the township people, and in response to people on our committee 
who felt strongly that we should attempt to solve this problem, we took what we 
felt was as near (:0 a balanced compromising position as would equate with our 
principles and our goals. Make a footnote here for the benefit of those who are .. 
not on the Commission who may not know it, but this committee began its work with 
a yea~'s deliberation and writing of proposals on regional government. So that we 
as a committee are really quite dedicated to the principle of regionalism. And 
we also had to work this into our dealing with the problem. We came up with the 
best solution that we could find to Al\e'tfa varying inputs and facets of the problem. • 
I don't think any of us were terribly l1tamoured with what we .-up with. I ' 
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think we felt that it ,~as the best that ,ve could do in the Constitution and I 
don't think that anybody is that happy with it. I don't think we're making the 
cities happy with it, I don't think He're making the townships happy with it. I 
don't think it's really going to be the arena in which this problem can be solved. 
With the permission of my fellow committee members and my fel.lm.,r Commission mem
bers, I would like to propose, at this point, that the two recommendations re
lating to tOHnship proposal::; be Hithdrawn. And what I would like to further add 
is that I would like to take up }rr. Skipton's proposal. In our report to the 
legislature, ,.,re use this opportunity to review the nature of the township problem 
in Ohi~s ,",e see it, some of the problem areas if possible, statutory remedies as 
we have come across them in our work, and have this as part of the historical work 
of the COlnmission and a general recommendation to the General Assembly to do their 
investi.gations and research on the statutory changes in response to the problems 
that exist. Are there any reactions to this suggestion for withdrawal? 

Mr. Wilson - I particularly like the last part of your comments, that I don't think 
that all the work that has been done by your committee should just be swept under 
a ~lg and forgotten somewhere. If you can, in the report, focus on these problems, 
bring up the fact that you tried to arrive at a solution Hhich, apparently, was the 
worst of all worlds as far as these people are concerned. The fact that it appears 
to be an insoluble thing as far as the constitutiorlal provisions are concerned at 
the moment. Naybe some day the I ight may dawn on us and we' 11 know how to do it 
then. Apparently, at the moment, in spite of the effort that has been put forth, 
and I'm sure it was a tr~nendous effort, we just can't arrive at a solution. 

Mrs. Orfirer - We really did feel that this was a subject that we had to undertake. 
We could not go through the process of revising a constitution and not cope with 
this problem of townships at least. 

Mr. Wilson - It was there. 

Mrs. Orfirer - It was there and we felt an oT~ligation to bring it to the full Com
tnission and to bring the best of our attempts at improving the situation to you. 
But I don't think any of us on the committee have any real sense of cormnil"'1J1ent 
to our suggested proposals. Ed, do you agree? 

Mr. Heminger - I share that. I guess the only question is whether possibly we 
ought to refer the matter back to the committee to recommend just what you are 
saying or whether we can do it at the Cammission level. 

Nr. Carter - Are you !f;fikdng about the withdrawal or are you talking about the Com
mission taking action? 

}tt. Heminger - I'm just pointing out another alternative way that we can handle it. 

Mr. Carter - I thought the discussion we had yesterday afternoon on townships was 
one of the most illuminating ones that I have been a part of. I learned a great 
deal, and in thinking about it I have come to the conclusion that townships are in 
a state of transition, they are going through this phase from farm to urban society-
their inner faces are constantly changing. The constitutional approach at law 
should be something very fundamental, it should be something that has permanence 
and some stability to it so that it's not easily changed. And I've come to the 
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conclusion that this is properly a matter for ,the legislature. If 'it were apart.)i" 
of aomething that we could do bett~r than the legislature, I would ~e all in faVor 
of tackling it and I dpn t t care who would take the GfI,.I:'. step on, it. But I, ' 
really think that this~'something that is better Buit,ed for legislativ,e considera
tion. So I would really favor, unless some Commission member wants to bring it 
up which he always has the right to do, that we drop it, as far as the Commission 
is concerned. And really, I like this thought of pointing up the iSSueiso~hat 

there is a positive solution to this as you were talking ahout f Jack. ~7e I,ve ,learn~d 

a lot about this and I think that what we've learned should not be lost., ' 

Mr. Wilson - Backing up your statement a little bit, Dick, you try to come upw1th: 
permanent things in this Constitution because we have hopes that there will\;81w.ys, 
be a state of Ohio, which is what we are dealing with. We probably always h,ve '.\ 
cities, and I don't know anyway we are going to get rid of our counties. ' ltm not 
saying that we should necessarily get rid of our townships, but you have to~aee 

the fact that the township is the only area of gover~ent and I'm spealdng'of,ge:o-, 
graphical area now, which is shrinking. The state isn't growing orshrinkin,g, it's 
the same size. But as we build a more urban populat~nand the cities annex. even, 
though it is more difficult in Ohio, the cities are expfl.nding ,in size. Nowjthis 
is not to say that this is going to continue at the same rate or forever, but the~~ 
is this possibility that the township is not a permanent feature of government. 
Granted it has been here for 160 plus years, but we have no guarantee that it wil~ 

continue forever, and I think that to try to build somet~ing permanent into our 
Constitution to take care of a shrinking unit of government--I realize our township. 
friends will object to.this--but they have to face the geographic facts--they,are '. 
shrinking. Therefore I would hold here that in the long run, shrinking in 8uthbrity 
as we get more and more peopIe of the state into our cities, we have something in !. 

excess of 70% population of Ohio living in cities ncw. I would support your conten· 
tion that this document can be changed, but we're dealing with a permanent.state of 
Ohio. We mayor may not be dealing with a permanent 1320 townships. 

~. Guggenheim - I think we are on the wrong point, or issue. Basietally,we ar(il 
talking about the problem which is going on allover the country and that's J~h~ !' 

metropolitan area problem. I don't think we are talk:i.ng about the townIJh1p,p~o;l>1em· 
at all. We're way off base on that. It's not a question of the legal structure. 
When they get caught in this metropolitan area problem, which is .a problem 4,)~.; 

cities, counties, townships, villages and whoever else is in this megop~l~s. £ha.t ' 
is going on now, you get ca.ught in this problem that people in Dade County,F1.'Prida 
and other people try to grapple with. It's a different problem. I think 1.t,' s only 
when they get run over by that metropolitan area probl~that the townships have a 
problem. And it's a metropolitan area problem-Mitts not a township probl~. It's' 
an independent cities problem as well. In Cincinnati, it's a problem ~ith Norwood, 
Sharonville, or a township. 

Mr. Carter - Should we try to deal with this in the Constitution? 
\ .. 1 

Mr. Guggenheim - I haven't thought about it, but my gut instinct is."NoII 
• JkJ;t I 

think we are really o~he wrong point. I think that some day there will be a . 
megopolis between Dayton and Cincitmati who are going to just swallow up all of.· 
these little units of government. ' 
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Mrs. Orfirer: I agree, Dick, and this is the reason why some of us have not liked the 
idea of writing something into the Constitution to take care of this problem now. 
Someday there is going to be regionalism. When it comes, it hopefully is going to 
solve the problems of the urban townships of the metropolitan areas that you're 
talking about. And I presume it can only make it more difficult if, at least in 
my thinking, at that time was created another level of government with indepen
dent powers. 

Mr. WilPoon: As far 38 the Constitution and the townships are concerned, I would be 
happy to' leave it as it is. 

Mr. Carter: Would it be appropriate to have Mrs. Orfirer make a motion to withdraw 
the committee recommendation and to include in the report the information that the 
co~nittee has gathered which you think will be helpful to others? That's my feeling 
that this is the way to resolve it. 

Mrs. Orfirer: I move to withdraw the proposal of the Local Government Committee to 
repeal present Section 2 of Article X and to enact a new Section 2 and to enact a 
new section 7 of Article X and to include in the report to the legislature of the 
work of the Local Government Con~ittee the information and opinions of the committee 
in regard to townships. 

Mr. Heminger seconded the motion. 

Mr. Carter: Could we have a show of hands? We are only required to have a formal 
vote requiring 2/3 on recommending changes. 

The motion to withdraw was agreed to. 

~art~r: This practically finishes the work of the Local Government Committee, 
except one little clean-up, and I would simply like to have the record show that when 
this project started about 3 or 4 years ago, I felt the most difficult area in policy 
was certainly the area of local government - it would be the most difficult to deal 
with in the Constitution. That's one of the reasons I asked Linda if she would be 
good enough to serve as chairman of that committee because I have great confidence in 
her. This cOlmnittee has done a trememdous amount of work. I have attended a few 
of your meetings when you started out and that was a long time ago. I think 
you've done a great job. And what we have done in the last day or two is really only 
the tip of the iceberg that we are seeing. And I would hope that all members of the 
Commission and of the legis~, of which we are a creature, and of the public 
who have had any opportunity to observe the work of this co~ission would certainly 
appreciate the work that this committee has done. I just think it's great. 

Mrs. Orfirer: Thank you very much, Dick. I certainly want to take this opportunity 
to express my great thanks to members of the committee who have worked away on one 
subject for 4 years, and they've been very loyal and very hard working, and I would 
like to thank the staff also. I think we, as a committee, feel a sense of satisfac
tion at what we were able to br ing to you and a double sense of appreciation to ti.le 
Commissi.on for respecting our work and going along with our proposals. I think that 
if the legislature and the people enact the proposals that have been recommended by 
this commission, we will have made a tremendous step forward in the local government 
area, particularly in county government. I live for the day to see this enacted. 
I tbaDk all of you who made it possible to get this far with it, and the battle has 
just begun~ 

There being no other business, the Commission adjourned until November 26, Tuesday, 
at 1:30 p.m. 

Ann M. Eriksson, Secretary Richard H. Carter, Chairman483 
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The Commission met on November 26, 1974 at 1:30 p.m. in House Room 11 fo>f.the 
State House in Columbus. 

Present were Senators Applegate, Calabrese, Corts, Gillmor and Ocasek; R~pre-
sentatives Fry, Norris, Roberto and Speck; Messrs. Aalyson, Bartunek, Carso~, Carter, • 
Cunningham, Heminger, Huston Montgomery, Mrs. Orfirer, Messrs Shocknessy and Skipton, 
Mrs. Sowle and Mr. Wilson. I 

The minutes of the October 23-24 meeting were approved 8S mailed. 

Mr. Carter - I want to welcome Bob Huston as a new member of t ms Commission. Bob.. • 
1s from Cleveland and is affiliated with Ohio Bell, and he participated in our com"":' 
mit tee meeting this morning, Craig Aalyson's committee. We're delighted tolbave 
him with us and we 

A major matter 
meeting. There was 
view the situation, 
vote for one reason 

look forward to his further participation. 

is the status of all of the roll call votes begun at the last 
a very large number of them and they are still open. As I re- , ~ 

we have approximately seven members of the Commission who ,do no;- . 
or another. That means that out of our 31 members, Mr. Huston 

is our 32nd but he is not voting on these matters, that means that we only hav~ \ 
effectively 24 people participating in voting. Our requirement is to have 21 af~. 

firmative votes so that our problem is to get all of the participants to register a,;' 

vote. I would like to go down each of the items, there are quite a few of them, an.d ~ 
give an opportunity for those who have not voted to do so today. The first matter' 
is local government of which there are ten items that were involved at the last 
Cotmnission meeting. First is Article XVIII, Section 2. I will not try tQ~dentify, 

them unless someone v1l.shes me to do so. We have all "yes" votes; 22. At the moment 
it stands 22 "Yes" votes and no "no" votes. Of those that are here we dQ @t have 
the votes of Senator Corts or Representative Fry. "." . . • 

Senator Corts and Mr. Fry voted "yes." 

Mr. Carter - That means we have 24 affirmative votes, none against, the matter is '!. 

passed. On section 7 again we have no "no" votes but only 20 "Yes" votes. •Mrs. Eriksson - The Section 7 would be simply to renumber the section. 

Mr. Fry and Senator Corts voted "Yes." 

Mr. Carter - We now have 22 affirmative votes and no "no" votes. Next is Section 8. 

Hrs. Orfirer - Amendments to the section on 
and we have 20 votes"yes" and none against. 

Mr. Carter - The recommendation is adopted. 
Section 8 was adoption of charters, this is 
We have 20 votes in favor and none against. 
Both voted "Yes." That means again we have 
Now on Section 13. 

•
adoption of charters, to be renumbered, 
Hr. Fry and Senator Corts voted "Yes." 

Section 9, again amendment of charters. 
in reference to amendment of charters. 
Senator Carts and Representative F-ry? j, • 

22 affirmative votes' no "NOli. yates.
) 
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Mrs. Orfi.rcr - This is the one wh~re we are amending and renumbering. We Ire re
pealing Section 6 of Article XIII and combining what has not been covered into a 
new section. 

Mr. Carter - We again have 20 votes in the affirmative and no "No" votes. 

Senator Corts - I'll vote yes, Mr. Chairman. 

Nr. Carter - Thank you, Senator. 

Hr. Fry"'- I'll vote in the affirmative, Mr. Chairman 

Mr. Carter - Thank you, ~rr. Fry. We will then close out the vote on this matter. 
Again it is 22 affirmative and no "No" votes. Now the next item is Section 4. 

Mrs. Orfirer - This would cover utilities and there is no change except the re
numbering. 

Mr. Curter - He again have identically the same 20 "Yes" 'doteE' and no "No" votes. 

Senator Carts and Hr. Fry voted "Yes." 

Mr. Carter - Both vote affirmatively, that gives us 22; the vote is adopted. The 
next one. 

Mrs. Orfirer - Section 5, a public utilities referendum, no substantive changes, re
numbering. 

Hr. Carter - Again, a renumbering. And 'We again have the same situation, 20 affirma
tive and non0 against. 

Senntor Corts and Mr. Fry voted "Yes." 

Mr. Carter - The recommendation is then adopted. Now we're going on to Section 12 of 
Artie le XVIII. 

Mrs. Orfixer - Yes, mortg;lge bonds of public utili.ties, amended and renumbered. 

Hr. Fry - I'm sorry, I'm not familiar with this one, Mr. Chairman. 

Mr. Carter - Would you descri.be this Linda? 

Mrs. Or firer - The section as recommended would read "Any municipality which acquL::es, 
constructs" ... vlC have added the word "i.mproves" or';extends any public utility and 
desires to raise money for such purposes" and net" languar;e "or to refund or provide 
for refunding at any subsequent dnte any bonds or notes, including general obligation 
bonds or notes issued at any time tor such purposes may issue bonds and notes in an
t icipotion of bonds therefon~ beyond the general I imit of bonded indebtedness pre
scribed by la~,!.1t This is still the old language, "provided that such bonds" we've 
added the words "and notes" is!Jlled beyond the gene.i.'al limit of bonded indebtedness 
prescribed by law shall not iwpose any liability upon such ~lnicipality but shall be 
secured only upon the revenues of stl'::h public utility" then ne\\I language "and may be 
further scctlr2d by a mortgage upon all or part of the property of such pub lie utility 
which mortgage may provide for" and then the old language "a franchise stating the 
te::::ns upon vlhich, in case o[ foreclosure, the purchaser may operate the same, which 
franchi5e shall in no case extend fOT a longer period than 20 years from the date of 
tl'H~ sale of sueh utility and franchise on foreclosure. '1 This essentially provided for 
n'fundint; bonds and notes, including general obligatio'.l bonds and notes and provided 
for notes in <:\nticip<ltion of bonds. Thf~~ling was that people were not concerned about 
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a mortgage upon a utility, and so the section "'ould provide more flexib;f.11ty~· 

Mr ~ Carter - We have again the same situation, 20 votes in favor and none [

Mr. Fry - I vote in the affirmative, Mr. Chairman. • 
','Senator Corts - Yes. 

Mr. Carter - The next one is section 6. 

Mrs. Orfirer - Section 6 is the sale of surplus utility product~l,ar:t'sbe-tnS. , • 
amended and renumbered. We added the words "transportation and;Waste dispo$al" 
that section as an exception to the 50% limit along with water and sewage. ,.. ,' 

Mr. Carter - This time we have a little different situaeion. We have 19' "Ye,n ,,
votes and one"No." vote by our municipal expert, Jack Wilson. I wQUUl aga'tu . 
invite those present who have not voted. Senator Corts, you told me earli~r' . • 
you wanted to vote in the affirmative on this. Senator Applegate wanted to vote 
affirma~ively. I'm still waiting for Mr. Fry. . 

Mr. Fry - Yes. I vote in the affirmative, Mr. Chairman. 

Mr. Carter - That passes 2' - 1. Now on to Section 11. 

Mrs. Orfirer - This is no change. Just a renumbering. '\ 
"

. 

Mr. Carter - Oliver, you are not recorded on this one. 

Senator Ocasek - I vote for it. • 
Mr. Carter - Yes, this is strictly a renumbering situation. Dick Guggenheim is not� 
here today and Sam (Speck) has already voted, so we are down to Senator Corts, Mr~
 
Fry, and Hr. Applegate. (All three votetl"Yes.") Alright, all .'Of those matter,S on'� 
the local government recommendation that the voting started last meeting have passed. ..� 
We will next deal with Article III, Section 3. file first matter, which I think Katie"� 
can identify for yoq 1$' Section 3 of Article XVII."� 

, ..'\ 

Mrs. Sowle - This has :>een discussed once at a Commission meeting and the outcome' ,"� 
of the second consideration by the committee was to recommend the retenttcn~of
 

Section 3 which simply concerns the transmission to the president of the senate of ce~tain.
 
election reb.1rns. And we're recommending no change in that exoept for the time,whellthti� 
results should be presented, Bnd we changed that to "the next regular ge&siOtl.It " ..� 

Mr. Carter - At the moment we have II "Yes" votes and 1 "No" vote, which islU'. cars~n';:s,
 
if I have it correctly recorded, Nolan.� 

•Mr. Carson - Yes, you do. 

Mr. Fry - These are the elections of state-wide offices? 

Mr•• Sowle - Yes, that's right, the executive offiCers of the state. 
'to; " 

. ,,; •
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1'1r. Shocknessy - I'm alrendy impressed that you said "No", now I'd like to know why. 

Nr. Carson - Hr. Chairman. I was not here at the last meeting. It was discussed 

• briefly at the meeting before that. It ,,,as my view, and was not shared by many of 
the members of the Commission including members of the Senate, that this is an outmoded 
procedure whi.ch should be extracted [rom the Constitution. 

}Irs. Sowle - And the corr.mittec had first recommended ,.,hat M!". Carson is suggesting 
but th...,rewas enough sentiment to retain 

• Hr. Shocknessy - It's just ritual. 

• 
Mnl. SO'oJle - I should point out that had we not put in lithe next regular session" the 
commi.ttl'(~ perceived the poss ibil ity) and dec i.ded to recommend precluding the poss i
bilitYJ of a Bp<':clf11 ~es~d.on being called in the event of a tic vote for anyone of the 
1.;\:>:ecutivE'. offices, i.1JlU we thought to remove any doubt about this ki.nd of procedure 
that 1'1 special se.s~d.on could be called so that a lame duck session of the General As
srn~ly could break a tie-vote. We felt that the Constitution should be very clear on 
it nnd recommended "next regular session" which would be the ne\-l General Assembly 
thBt would vote on a tie. 

• Mr. Carter - I would invite Senators Applegate and Corts, Hr. Fry and Mr. Shocknessy 
to register their votes. 

Mr. Shocknessy - I said "Yes" long ago. 

Ml'. Fry - I'll vote in the ,1ffi:rmative.

• Senator Corts - Aye 

Senator Applegate - Pass. 

Hr. Carter - That is 2& votes in favor, so we just made it. Now, on Section 4, would 
• you agaIn identify that Katie? 

Mrs. Sowle - Yes. The cOllunittee is recommending the repeal of Section 4 which is re
Illted to Section 3 and refer~; to an event that is no longer possible--that there will 

• 
not be a session of the General Assembly in the January following an election for 
stnte officers. Welre getting rid of a section that is obsolete. 

Mr. Carter - We haveQG votes in favor, none against. I will invite Senator Corts, 
Senator Applegate, Mr. Fry and Mr. Shocknessy to vote. 

All voted "Yes." 

• Mr. Carter - I think I have covered everyone. That is an adequate number. If my 
arithmetic is correct that is 2~, so I will declare that recommendation is duly adopted. 
Now we're going on to Section 1 of Arti.cle XVII. 

Mrs. Sowle - This docs not represent any substantive change from existing constitutional 

• provisions. It simply is a rearrangement of the material. He have substituted "as 
may be prescribed by law" for some equivalent language and it simply nloves some of the 
language around. 

'. 
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Mr. Carter - It I S not a very substantive change. We have 21 votes already r,e.c~rqed ':'"� 
in favor and none against and I would invite Senator Corts, Senator Applegate, M:r ~: '� 
Fry and Mr. Shocknessy if they wish to be registered.� 

All voted in favor. 
:~ '. \ ,;.: :'" > 

'\,:,"'\\' " 

Mr.' Car,ter - That gives us 25 "Yesses" and that matter is duly adopted. Now the last; 
question on this matter before we get to the initiative and referendum is S~ction 2 : 
and I should say we again have a "No" vote which is again Nolan and a heavy;prepondet. 
ance of "Ayes". • 

Mrs. Sowle - This concerns the filling of vacancies and the terms of office. The flt'st� 
paragraph> the third sentence, concerns terms of Supreme Court and court of apPe41s;, ,,'� 
judges. These are covered in Article IV and the provisions do not differ substant:Lfi'.llY� 
from what was in this section. We felt that there was an unnecessary duplication. Now� 
terms of connnon pleas and probate judges are also covered in Article IV but there. t~;'t;
 •difference between Article IV' G provision and the provision in present Seetipn t, of, >(c 

. ~ .-1 

Article XVII. This section specifies that such terms shall be six years, Article IV: 
says ','not less than six years" so' there was a kind of a disagreement. The committee:i;i, 
of the opinion that judicial terms should be considered by the judiciary c.onInitt~e~ ,JlIf( , 
were not attempting to express an opinion on this matter and our committee has been' "!,V 
assured that the judiciary conuni.ttee is, in fact, considering terms of of!.ic,e., The " •
elections committee believes that this matter should completely be covered:' in Article',;>tV. 
The first paragraph, fourth sentence, concerns justices of the peace which no 10ng~t." :;1; 
exist in Ohio. 'fhc first paragraph of the fifth sentence h~a been 'transfex:red to: S~C"',; . 
t10n land tlle second paragraph has been transferred to Section 1. Now; tll~ ,11na:1 Pa:.t:.~ 

'. I .graph has been changed from the original committee reeommenciation but the Cbal1g,e,is no't 
intended to accomplish a different result. The office, ofa member of the General As.:".

c 

' , •
sembly is created in Article II J the filling of vacancies in that off1ce i,s p:tovipedlo;t:·', 
in Article II. These are all matters taken care of in another article. Theof£icestif; 
governor, lieutenant governor, and so forth are created in Article III and the Ul1i~;pf 

vacancies for all except the lieutenant governor is provided for in Article .III. The ',' 
Commission has already made extensive recommendations with respect to the of-fices ·of.;~" 
governor and lieutenant governor providing for succession to the office ofgoverhQr i~~ • 
the event of vacancy. It is the opinion of the elections conunittee that the method of,.� 
filling judicial vacancies is a matter for the judicial article, and we are $iinply re'~!
 
moving duplication.� 

, ,~ 

•Mr. Fry - Six years for the common pleas, either six years or not less than sl~ y'iuJrJ~:i 
and your recommendation is to simply remove it. I 

[..'-. " •,. 

,
\

' 

Senator Corts - Yes. . , '~ 

Mr. Carter - Representative Fry? ,
Mr. Fry - I'd like to hear Nolan's. 

'Mr. Carson - I don't like the method of filling vacancies. 

•� 
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Hr. Shocknessy - Heaning what? I don't •.. 

Hr. Carson - I still bcIievc that this Commission <It one time recorrnnended, and I 
•� haven't changed my mind, that the governor and lieutenant governor should be elected� 

in tandem. I believe thDt i.f they are elected in tandem, a vacancy should be filled� 
by the governor. That's my only reason for casting a "No" vote. I was not avJaTe that� 
apparently by previous action, I hadn't knmYn it until the September meeting that� 
apparently this Connnission had considered that a year or so ago and had rejected that.� 

•� Mr. Carter - R0jected what? 

Mr, Carson - Appointment by the Governor to fill a vacancy in the lieutenant governor
shl p and election tande.m. I just happen to personally believe that that's the Vlay it 
should be dLme. 

•� Nrs. SO~-lle - Under this provtsion, th,," office of lieutenant governor would not be 
filled if it were vacant. 

Mr, Fry" The President Pro Tem of the Senate and Spe3ker of the House would become 
governor. 

•� Senatcr Ocosek - The point I maclp at the last meeting, whether it's clear to the people 

• 

of: ~e CnnstLtution or ;:;J)t 'W,,~ had a vacancy :in the office of lieutenant governor and 
thc"govt::rno}' hrts indeed not ,/c'p laced, not filled, I IV€: alwdys interpreted the Constitution 
that the. i:,ov(~:C1l0r £ippoil1tb the secrc·tnry of state, the auditor or the treasurer if 
thero is a VilC.:1IlC)'. Hu t He k ..ve indeed had 11 vncancy a long the 1 ieutenant gOVE:rnrYi not 
filled ilwl nt che last meeting ~·Je had a clisnu;:;:ion on this. So, Nrs. Sm-lle, you arc 
rC;lffirming till' con,liti0rl tlt<l t the governor ,wu lcl indeed appo:i.nt a successor in all 
offic~~s except the lieutenant governor because that I s referrE:J to in another section. 

Mrs. Sm'~lc - Ttwt is correct. 

• Mrr;. Orfircr - Hay I ask a qupstion, Katie{ If at SOl71e point in another article of 
the Constitution the tandem election is approved, there would be no discrepancy between thCl 
and what you're providing. 

I1rs. Sm-TIe - That's right. 1£ Article II or III were amended it would not be necessary 
to change this line,

•� Mr. Bartunek - WhDt if they are not amended, Hr. Chairman? Supposing you adopt this 
change� and then you don't amend the other sections. 

• 
Mrs. Sowle - It would still be all right because this provLs~on would not be inconsistent 
with those. It simply refers to Articles II and III or th,:~ same provisions. And there 
was an apparent conflict. There i.s an apparent conflict now. We just wanted to make 
it clear that this was not a separate provi.sion. 

Mr. Fry - And even if \-le were to make the change, it would not be in this section that 
we're considering right 'low. 

• Mrs. Sowle - Correct. 

Mr. Fry - I vote in the affirmative. 

•� 
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Senator Applegate .. Then the only duties under your proposal wl>t11d be for thePrestdent 
Pro Tern as it is now would assume only the statutory duties of presiding?ver th:e~:8:~t~;" 

"~i' .'''l,-\'• / . 

Mrs, SoWle" That's correct. 
',. -. ~ 

~. "1 • 
Senator Ap', legate - No other duties. In other words, he wouldn't be commander of the; .' 
Ohio navy, or anything like that? I'!' 

_, I 

Mrs. Sowle - No, not under this provision.� 

Senator Calabrese .. Would he be able to break a tie in the event of a tie vote~
 • 
Mrs. Sowle .. In the Senate I presume so. Not by virtue of this provision, however. 

Mr. Shocknessy - But he would still have his vote always--you can't take '~Q v~~e 1.'"� 

away from him.� 

Mr. Carter .. Gentlemen t if I may, I would like to finish' this roll call ,before we run'� 
out of time. Senator Applegate and Jim Shocknessy are the other two who have noe .� 
registered. . .� 

Mr. Shocknessy - Well, 1'11 go for it, but now I understand that by going for it tba't-,,", 
there will be other legislation of this Conunission, not of the General Assembiyto. • 
deal with office of lieutenant governor specifically. ;,.� 

Mr. Carter - We have already done so.� 

Mrs. Sowle - The Conmission has already considered Article III.� • 
Mr. Carter - \ole had submitted a recormnendation to the legislature that the lieutenant·: 
governor and the governor run as a team. " ..'~'. :;" 

;';:.',:' 

'~:' j ~~ , 

Mr. Shocknessy - Yes, but you haven't submitted a recommendation as to ho~ th~ office:' 
of lieutenant governor in the event of a vacancy shall be. filled. • 

Mrs. Sowle .. That's in Article III. 

Mr. Bartunek - I think it I S dangerous adopting these sections without knowing 'w1tliat~', . 
.' . . . 

gonebeforEt. ' ..... •Mr. Shocknessy - All I want to know is what happened right there.� 

Mrs. $owle .. Article III prOVides for the filling of vacancies of exeoutive..o'f,ficers•.':,-., .....� 
! ,,'.. " C~"1 

Mr. Shocknessy - Yes, but I thought it didn't include tha l1eutenant govet'o.or,( 
. i: •Mrs. Sowle - Deliberately, it did not, and we wanted to make sure that this 'Was not 

.; illconsistent ""'"i'·· 

Mr. Shocknessy - Yes, but how are we going to do it no~? What I'm a5~!rig is are we� 
going to do something further to accommodate a vacancy in the office of lieutenant� 
governor?� • 
Mrs. Eriksson - Part of the Commission's report on Article III is the question of the 
filling of a vacancy in the office of governor. 
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Mr. Shocknessy - \·,Th:lt was the recommendation--I don't remember it. 

• 
Mrs. Sot-lIe - The recommendation of the Commission was that the office of lieutenant 
governor not be filled in case of vacancy and that "las when the Commission considered 
Article III. 

• 
Mr. ~llockncsRY - Well, if it wns filed three years ago, it's got to be refiled, doesntt 
it? I mean <myth ing that ~"2S ~ccc!mn8ndcd three. years ago was reconmH,~nded to a previous 
ass~nbly. But there is still an omission in that the office of lieutenant governor 
would not be filled. 

rirs. 5ml1le - But that I s what was intended. 

• 
Mr. Shocknessy - You mean it was intenden by this Commission at that time when it 
m:lde its recommendation to the General Assembly? 

Hrs. SO\'le - Yes. Even if the Constitution is not changed, I believe the lieutenant 
governor's office in case of vacancy is not filled. 

Hr. ShockneGsy - That's (:OrJ.'E'ct now. 

• Mrs. Sowle - But we perceived an inconsistency between section 2 and Article III. 

• 

Hr. Shocknesroy - But it just seems to me thAt all the experience we has Hith the 
office of the prp[;id8nt iJnd vice-president that \Ve ought to look again at whethe:c or not 
S01~e provif;ion should not be made about providing for the filling of a vacancy in the 
office of lieutenant governor. 

Hr, Skipton - \\'0 may Hish to avoid \vhat' s happening in h'ashington. 

Mr. Shocknessy - I think that you could do it a simpler way. The thing that's wrong in 
Washington is that it's b0ing done in a wooden shoe way. 

• Hrs. Sowle - Let me say that under our proposal there simply would be nothing about the 
fillinG of v~cancics oue way or the other. 

•� 
Mr, Sll(lc1:ncs~;y - I lln<.J~rstGncl that, but what I'm asking is if there is an omission which� 
occurred three y(~ars ago that ShOll] d be reconsidpred now, as tu whether or not that� 
offi.ce shot! ld not be filled In the event of vacancy by some authorized procedure in� 
this Constitution.� 

•� 

Mrs. Eriksson - The tandem election proposDl, v.7hich has gone to the General Assembly,� 
and the proposal for the filling of the vacancy should it occur in the office of governor� 
were not tOEcther. The provision that this Connnission has also approved having to do with� 
the fillipg of vacancies in the office of governor has not yet been presented to the� 
General Assembly. That provision is that the office of lieutenant governor would not� 

•� 

be filled but rather it would provide a surE' succession to the office of governor so� 
that it would go f~ governor to lieutenant governor to president of the senate,� 
who would no longerAf:hc lieutenant governor, and thea to the speaker of the house.� 
The office of lieutenant governor would not be filled except in the event ~i:-,! the office� 
of governor and lieutenant governor were both vacated, and then there would be an election.� 

Mr. Shocknessy - There would be an election? 

• 
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Mrs. Eriksson - Yes, sir, that's said in the recommendation of this Commission on 
Article III which is presently just about ready but it has not actually yet gone to 1 

the General Assembly. There would be an election if both offices were vacant. 

Mr. Shocknessy - But there is no election provided in the event that oneis-i.¢~,1\t~ • 
Mrs. Eriksson ~ No, sir. 

Mr. Shocknessy - Well, that is what I'm talking about. 

Mrs. Eriksson ~ Because there would be an automatic succession to the governorship •
under that proposal. 

Mr. Shocknessy - Yes, there is an automatic succession to the governorship, b:Ut .itrs� 
not unl1.kely that you could have a vacancy in the office of lieutenant governor' by� 
act of God.� 

Mrs. Eriksson ~ It was the judgment of the committee and the Commission that that� 
vacancy would not be filled.� 

Mr. Shocknessy - I w1sh that I could believe in that recommendation because I don't.� 
I personally think it has been demonstrated in this c6untry that vacanci~s are abhorX'~t. •� 

. 'v 
. .' \ .. " 

Mr. Skipton ~ This question of why you bother to provide for any line of success~on,tp,:i 

the. governorship goes beyond the lieutenant governor if you are going to p~ovide:'some', 
provision to fill the lieutenant governor's spot. You can see the proble~'thatyou 
immediately have if you have a vacancy occur in both the governor and the lie~te~rtt , 
governor spot. Now, are you golng to say that the provision providing :£or su4c~s~ion -.;. • 
to the governorship that you've got to appoint a lieutenan~ gbvernorbeforeaome~4y1'i~ 
name goes?' '/ 

Mr. Shocknessy ~ That doesn't happen. That hasn't happened in the United St.~~9 an4' 
we've got a comparable problem. I'm not dealing with slrcession, I'm dealil;lg-w,it;h' 
vacancies. I think the succession you have prOVided for but the vacancy yo~ 'tl4Y,e @t r, • 

, ' Mr. Skipton - Successions can be instantaneous. 
>'i" ' 

Mr. Shocknessy - Well of course) that's 1IXiomatic. But it still remains that it 'is, '� 
abhorrent to have that office vacant, but I leave that to a committee and I rec_~n.4';;
 
that a committee consider it. I think we've had more exverience since this rec~*~~t '.� 
tion was made than we've had in the previ.ous 150 years with respect to vacancies, '1 tiji..,'k� 
it should be reconsidered and I recommend and urge that it be reconsidered. ,'." ." '� 

Senator Ocasek ~ Could I have Senator GUlmor or Representative Fry or Annto;refrsb"e"� 
my memory on the tandem election of the governor and lieutenant governot,.'? We''tec~ .. ,~;
 
mended in this Commission that they be elected tandem. It' went to the lIouse;"th,ey " t •� 
passed it. It went to the Senat&.~ We have not passed it and prior to that d.i4n' t ~,}.
 

we pass it and put it on the ballot and the Supreme Court;. 'threw it out with altof� 
those other •� 

Mrs. Eriksson ~ It was part of the original proposal that was ruled off the ba,il0,~
 
because there were too many issues. tt� 

~. ',,

~; i:"<' \ 

•� 

I 
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Senator Gillrr.or - In this last session, it came over from the House and I think it 
provi.ded th3t the governor ,md lieutenant governor run as D. team. Our big problem 
was how Y01J hook th'_YO up, befure the primary or' afterwards, whether they should be 
independ(w~::ly elcctr,d, or even 'dh::.tiler you shoul.d do it in separate slates. I 
polled theiudiciary COlllT;d.ttec at the time on hooking ~lP, and there was no one of 
the several options on honking them together that got:> out of 9 votes on the judi
ciary c01II11ittee. 

Mr. Cnr, - He luve ?3 votes .Ln favor and 1 against, so the chair will call that 
recoI11TiH:lld:1i:ion of the comnli.ttce duly adoptedo NOH \l1e are on to the initiative &nd 
referendum. There v7Crc <J. mmber of items involved in that. Katie, if you want to 
explain? But [ \vi11 say that '·Il': have no "No" votes on secti.on 1. 

Mrs. Sowle - There if; no substantive c1J:mge. in this. This b just a simplification 
of: thc\allgunge. and (;UJoination of unnecesBary langunge with no substantive change. 

Mr. Carter - We have il ayes and none voting against. I would call for those present 
who have not voted. 

Senators Applegate, Corts, Oc~sek and Hr. FryvotIad~ "Ye::;." 

l-lr. Cart~r - That motion is adopted by the Comaission. Now, section 1a. We again 
have no "No" votes. 

Urs. So\vIe - This see-bon invelvc.s certClin thiW;s. First of all, it attempts to 
s:l.mplify lan~~t:age but the essential chanEes that go throughout the scctioas are all 
prcDentcd in Sc-:tion 10.. The most import,3nt, and probably the most difficult for 
the cOllun"tttee is ~ recornmetlding concerning the Tlumber of signatures required on a 
pGtition in. ord(;'t" to .:lcCOIf1pli:,h the petition r s objective. The current Constitution 
uses [J pcrc(~nt:lge. The con:nittC'l: recommcnded, instc<'.d of the use of a percentage, 
the use of numbert;. \-18. flgt'rc t l ).1 t tlw only function of the rcquirel~)ent of a p~rcen.tage 01 

a flat number ~J(l8 th~ initLll hurdle to get something before the electorate. A flat 
number would be c3sier for petitioners to ,,;ork ,lith. And we came as close as possible 
to making the number consistent 1-11th wh;:~t uould . ; required by averaging about a 10 
year period of votes. That's t;1C first substanL\Tc change. Other changes in the sec
tion which are COIl1'11on to nIL of the processes a:t:c; reljuiring petitions to be certi
fied rAther than verified, just making it a little easier for the petitioners to go 
through the red tape. Anoth0.r change would permit initiD.ted and referred changes to 
be placed on the ballot at a primary election as well as at a general election. The 
proposal would eliminate the language "in any year" because that has been construed to 
mean the ycar in which the petition is filed. It was jest kind of a technical hurdle that 
we felt \Vas unnecessary and irrelevant to the procedurll. \\'e I re changing a 90 day 
provisj.on to 120 days to allo\] a little more time for the prc,paration of ballot language 
and arguments and opportuniti~s for the printing of ballots so that absent voters will 
be able to vote on all issues, for an extension of time that runs throughout. And 
there is a11. elimination of the requ irement th:lt the full text of the proposal appear on 
the petition, but the one circulating the petition WOQld have to have a copy of the 
full text. 

Senator Corts, Senator Ocasek and Mr. Fry voted IIYes." 

Mr. C;trter - All right. Now for the next one \oJe do have two "No" votes. This is the 
one controversial item, at least that \l1e have had some controversy in the Cormnission. 
We have 16 ayes and 2 nos. The controversy is that the present Constitution provides 
only for indirect initiative. In other words, a proposal has to be suLmitted to the 
legislature. The committee proposal provided not only for the indirect initiativ~j 

1;t.~f·493 
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but also added a provision that a direct initiati~e could be used. And I think 
the opposition was to bringing in to the Constitution the alternative of a direct 
initiative. !'Ir. Montgomery and Mr. Skipton were the two "No" votes on this one. 

~~s. Sowle .. The thought of the committee member~ was simply that if the larger 
nutnber of signatures could be achieved, why put the petitioners through the trouble 
of. tal: ing it to the General Assembly. It 't.vas a compromise proposal. If you could 
get oV'er a big hurdle,-You ought to be able to do directly to the electorate. 

Senator Ocasek -,Do you spell out what percentage of signatures has to be •• in hete?-

Mrs. Sowle - The committee proposal was for numbers, Oliver., instead of percentages. 
The numbers are: directly to the electorate - 175,000; indirect 75,000 and then a 
smaller. nUl11b~~r after the General Assembly has considered it. The numbers approximate 
the average of voters equalling the present percentages over the last 10 elections. 

Senator Ocasek - I don't like numbers in the Constitution. I prefer percentages in 
the Constitution because the population of Ohio could grow slowly or it could be 
enormous or it could dwindle down to nothing. 

Mrs. Sowle - We also felt if a percentage were retained, the determination of the per~ 

centnge should be changed so that it should be an average of three (elections) instead 
of one. Because the numbers do fluctuate pretty wildly. ' 

Mr .Fry .. The California experience in this last election--I thiJik they had 11 'or 13·: 
measures that vere submitted by direct vote. 

Mrs. Sowle - We were looking at California and we very much "vanted to avoid that kind 
of situation. However, we found that it wasn't the constitutional hurdle that ~de 

the differenct· in the number of things that \Vent to the voter. In othetwords, it 
wasn't the pe:r.centage or the number requirement necessarily because California has Ii 
relatively high percentage requirement. I think at the other extsme was Massachu1etts 
with a very low percentage requi.rement and Hassachusetts has very few proposals. It' 
isn I t just these numbers that make the difference. 

Mr. Aalyson I think we determined that California is an animal of one particular kind. 

Mr. Skipton - I would disagree with that. I believe this is going to beeome a very' 
common way of enacting law. I voted against it primarily because most of these i,n
itiated laws are very poorly drafted and they are always emotional.. The people who 
draft the.m are advocates of a highly emotional nature and they always go to extremes, 
so extreme that I think many of those California things should be struck down on con
stitutional grounds. I really believe that we are seeing new forms of political 
action in this country and this merely invites extremism. And too often what live 
seen throughout this country is irresponsibleness in terms of the drafting because 
the highly charged up groups that put these things together go to extremes and 
once you get an action like this approved by the voters, then it becomes very difft
eult for rational men in the legislature to modify the law except through the court$~ 

Mr. Fry" Mr. Chairman, I think there is also the possibility, when you get a well 
organized group within the state, if they be elderly or if they be young, or any 
group that is well organi.zed can circumvent what we've known as representativegov-' ... 
ernment and vote benefits to themselves. I like the idea of the initiative, but 
then when it goes directly to the people on that basis, well, looking down t.heroad 
we ean find situations that would be entirely contrary to what we think of tOday as 
reasonable government by representatives of the people. 

•� 

•� 
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11rs. Sowle - I think all of those considerati.ons are extremely unport,:mt. There 
were a ('.oupl.c of rather pr:1ctical reasons ,,;by the connnittee did come up with this 
reconirnendatioll. The Secretary of State's off lce came to us with a proposal to 

• elil!lj.natl~ il1di.n~ct cmd jll;~t h,,\ve direct ird.tLttivc Oel Im·?s. It ~vas the committee's 
f:('(~u.ng that tJ:c delibeLltive procesf,:s tllat a proposal 'I10uld go through in the 
Ccneral Af>s(~mbly "JaS to b(~ l}(~si.red. So "le put in bob1. i'imol, getting back to the 
direct. it "'[IS also the c('r~T!llttec I 5 feeling that if a group figured there was just 

• 
1.10 chance in the C<.::ncrcl An scml.>ly, take s(lf'1~thi.ng maybe like ... ""Well I ~'m-~p'lf1:ii"4:Ri8 

out of the air, IHlt somethi.ng lil;;:- the [;:1J.aries of members of the General Assembly. 
'£h<.~n.· are considerations that that group at. that time would go for a constitutionai 
arnend1llcut hecausc they can go directly to the electorate on that. 

Hr. Carter - And thi:, has happened. 

Hrs. Sowle - This does h~:ppcn, bc'.:ause they can't go that route on a law. So if

• they want to go directly to the electorat8, it 1 s ahJays possible for a.group to do 
it via constitutional ame.ndment. So why make them do it that was if a law might 
b(' better? 

Mr. Fry - I think, Hr. Ch.:l1.rtr..:Jn, jUBt to hring the matter before the connnitt~e, if 
it would b2 in order I ~wulcl t"G'1(; ::;;:i1t you strike paragraph lib". 

•� Nr. Skipton - Now you are dmm t:} voting. 

Hr. Carter - First He have to complete the vote, Charlie. This is the continuation 
of a roll call vote. 

•� Hr. Speck - I would like to so.y one thing. Having had some experience in teaching 
political sc.ience and mc~st1rin~\7oter bphavior and that is that the legislature 
sometimes responds to the int0m~dty of public ppinion as much as to the direction. 
It 'Hill rCbpond to n minol'.;t:y wHh 1.ntense fcc] int's on an issue., either refusing to 
brlng it up, even though;) JndjOrity in direction will feel one way, if the minority 
feeds i.ntonBely, they iJill be ofraid to dE-ill w·jth it. Because legis1.ators are voted 

•� out of Ofr!'C0 by groups that f<'(']. intcnscl1y on i~slles. Even though they are in a 
minority, T think there i,., a good Celse for givi.ng tile majority, who cl:el"tni.nly may 
not f(;el i.nten~~ely about it, the major ity an opportunity that they could be denied 
throllgh representative government. It '.wuld give the m3jority an outlet for that 
kind of thing. The minority is more org<llli.zed. I think it's not merely a ca)';e of 
minorities pushing an issue on the ballot, but I think jt's also a case of minorities 

•� putting pressure on legislators which would pr~clude the legislature from reacting 
to the feelings of majorit.Les. 

Hr. Carter - 'J11e margarine case was a good example of that years ago. 

Mr. Aalyson - I want to reiterate what has been said previously in the ccnnnittee 
•� report, .1nJ tha't is that the only thing this does is to get a proposal before the 

people :.il1d let them vote on it. If it's a proposition of a radical minority, hope
fully, the nonradical majo:r.j.ty will go aga~Lnst it. This is only an oppprtunity for a faL 
large segment of the popul,ltion to get their vie,vs before the people and let them 
respond one way or the other. 

• Mr. Montgomery - But there is no opportunity for debate, e}:cept in newspapers. I 
think the fact that California has abused it shows that the process can be abused 
by the more progressive industrial states. I oppose it, not because of the number 
of signatures but because it subverts, to some degree, thQ represen~ative form of 
government. 

•� 
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Mr. Aalyson - I think that if we talk about representative government, we ooltld al1 
agree that the best form of government, perhaps, would Qe if everyone could ~oteon 

1
, 

every issue • • • 

Mr. Montgomery" If they were informed 

Mr. Aalyson .. But that's impractical. 

Mr. Montgomery" At the town meetings•••• 

Mr. Bartunek .. That's not .thebest form of gove.rnment. 

• 
":,',' 

•I don't agree with you. 

Mr. Aalyson .. I would say that if everyone, if he were informed, could vote on every 
issue this ''lould probably be the better form of government. We had to, from:· a ptiac-. 
tical standpoint, go to representative form. This does not necessarily mean th~t .. " • 
representative fonn is the best form. 

Mi". Carson - Mr. Chairman, a point of order. As I understand it, the que8t~dn was 
moved at the last meeting. 

Mr. Carter .. That is correct. • 
}~. Carson - Ballots were sent out, which some of us duly sent out and returned~ We 
didn't have the benefit of this debate. Unless you want .to start the vote over 'I 
suggest that we vote. 

Mr. Carter .. Senator Corts? • 
Senator Corts - YeR. 

Mr. Carter - Mr. Fry? 

l-~ Fry - I'd like to explain my vote, Mr. Chairman. I plan to vote "No" but T think • 
there is n great deal of good in this proposed change and if we were to eliminate 
paragraph "p" well, I'll vote in the affirmative, but I vote "No" at the pres~nt tim~.• 

Mr. Carter - Senator Ocasek? 

Senator Ocasek - Charlie stole my thunder. I note "No". I'm in favor of the 4irect • 
initiative; I don't like numbers. I prefer a percentage'of the last thre.e.years·snd 
so forth, so I vote "No." 

Mr. Carter .. So then, if my tally is correct, we have 11' "Yesses" and 4 "Nos" which, 
is insufficient for the purpose of passage. This raises a substantive problem be
cause in these matters if. you turn this one do'W'll and don't have something to replace 
it, we haven't got a complete article on that initiative and referendum. They are . • 
not mutually exclusive sections. So I think that the only thing that the,co_itt'ee 
can do at this point is to take under advisement the lack of support for it as 
presently constituted and come back to the Commission with alternatives. Well~ we 
will take a look at the alternatives and resubmit them to the Commission. ' 

Mr. Bartunek - That should be in toto, Mr. Chairman. You should look at the whole.thi~l. • 
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I think when you have something defeated, you ought to let it be defeated and 
then go on to the next problem. 

Mr. Carter - There is Cl pl'ob1em here tlut if you pass all of t'-'::se and don't 
Pi.lf,S this one ,J(: haven It p'lssed :mythin,-z;. It means the whole ·titi.<ltive and 
r(~ferc.ndLlrn. 1. thin:( tl1'1t the oven:hel:d.ng sense of the Commission is that this is a 
very c::xcc-l.lent c;lange so J do think th;,t vie ought to ccme back to the Commission 
\-lith some alt(~rllativ..~s. t~m-l, on 1c til':~re is no opposition. 

Nrs. SO\J.l e - Thifl is the basic provision for the refe-:::-endum. 

Nr. Carter. He nOi" hovt' 18 "Yes ll vot2S, no IINo" votes. 

Nr. Fl'Y - ~JlHlt was the cltange that is recommended '{ 

Nrs. Sowle - Numbers inst;:,Cld. of percentage, certification instead of veri;fication. 

:Hr. Carter - I might: say that l-lr. Speck has some reservations. He said "I'll 
vote for this to get it hcfore the legislature, but I want another crack at it if it 
gets there." 

Mr. Speck - 1 \-loulcl like to chanf~c it to a perCellt2ge of the population. I think 
this is an improvement over what it presently is--a percentage of the vote at a 
previous election. I think it I f, also an ir.lprovement over the other suggestion 
I've he2rci here of aver3Giu~ the previous three elections. I would like to see 
it a perccntnge of the p~pulDtion. But Dick says he can persuade me that there 
are b!~ttcr approilches than that. 

Mr. Carter - I would like to then usk Senator Corts. 

S~nator Corts - Yes. 

Mr. Cart(~r - SenL~tor Ocast:'k? 

S('ni'ltor Ocasek - I'n torn on voting. I don't want to fillibuster but I don't li.ke 
the mlmber becnuse, I rCp03t, if you put this in the Constitution, you don't know 
\<1hat the population of Oh La is going to be 20 years £l-om now, so a number doesn It 
change things. If I f(ll1.()~J Repres'.'ntative Speck, I could. vote yes '-lith the clear 
understandillg that when it gets before the legislDture, I reserve the right to 
st~ongly amend it to get it to n percentQge, so rill shut up and say I'll vote for 
it ,.ith tonbue in cheek OIl Sam 's r(,"commellJntion. 

Mr. Carter - Hr. Fry? 

Mr. Fry - Yes. 

Mr. CiJrt~r - Now we have 21 votes for it, so the chair declares that approved. We 
go on to ltl. Again we have no ItNOI~ votes. 

Mrs. Sowle - Basically, thi.s is simply a renumbering to be consistent with the rest 
of it. Ther~ is really no change except for types of laws which are not subject to 
the referendum. There was a minor language change, nothing substantive. 
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Mr. Carter - Now we have 19 "Yes" votes, no "No" votes. 

Senators Corts and Ocasek and Mr. Fry voted yes. •
Mr. Carter - Is there anyone else? 

Hr. Bartunek - Mr. Chairman, may I <-lsk a question? Are you eliminating this pro,,!;", 
sio+Urninating taxes, finance bills subject to the referendum? 

Mrs. Sowle .. That's the present provision. He are not changing that. We're not • 
recommending any changes. 

Mr. Carter - This is mostly procedures for the referendum. The chair' declares thait' 
duly adopted by the Commission as a recommendation. Now we are on to Ie. 

Mrs. Sowle - First of all the conunittee is recommending repeal of section le.This , • 
is a si,ng1e tax provision. The conunittee felt that it was covered elsewhere, :in 
Section 2 of Article XII. ' 

Mr. Carter - Basically not needed. We have again 19 "Yes" votes, no t'No" votes. 
Senator Corts, do you wish to be recorded? • 
Senator Corts .. Yes. 

Mr. Carter - Senator Ocasek? 

Senator Oca~ek - Yes. 
Mr. Carter - Mr. Fry? • 
Mr. Fry -, I vote in the affirmative, Mr. Chairman. 

Mr. Carter - Thank you. The motion is declared adopted by the Connnissionas 8 

recommendation. We will then go on to If. • 

Mrs. Sowle - Well .. we have Section 5 of Article XIV on page 14 of the memorandum , 
which is. different than what was considered, what ~vas recommended for repeal. . That's 
simply a rearrangement of existing material. It's about what happens if conflicting 
amendments or conflicting matters of law are ~Dproved at a vote because itJs, possipl~ 

for two propo~als to be on the ballot about the same subject. But there is no change • 
from the present situation. Which is that the matter receiving the larger number of votes 
would be the winner. 

Mr. Carter - Wel1" we've already covered that. 

Mrs. Eriksson - It was all part of the same roll call. The repeal of Ie and the •adoption of Section 5. 

Mr. Carter Now we'll go on to section 6, 19 of the present Constitution. 

Mrs. Sowle· This is the very long and detailed proVision on procedures--more pro
cedural than substantive matters. • 
Mr. Carter - I don't think I want to take the time to go over it. It's very long, 
i~s associated with procedures of following the procedures adapta~le to the in
itiative and referendum. There are a whole bunch of details on how the petitions 

uer\ 498 • 



{ - 16 - ., '<. "• 
are nJl"lde, how the circulators will act, and it has been quite thoro\lghly discu~se<.h 

by theConunission •. 

Mr. J30rtunek - Do you think that belongs in the Constitution? 

Mr. Cart(:T - Yes, Joe, thi.s is one ti".C that you have to put statutory matter in' 
the Con~;tituti()n. B(~cause basically what you are doing, so much of this is going 
around the legjslatur[~. Tiwrefore, it is necessary to spell out in considerablE;, '.' 
detai 1 hO\;J the steps ~;hould be done. Otherwise, the legislature could subvert the inten1 
of the article hy setting up procedUJ:('s that were burdensome and cumbersome. 'i'h;i.s 
is the one place in the Constitut:i'm where you have to write statutes. I'm convinced 
of that and J. think every member of the cOlIunittee was. What we've done is take what's 
already in there ;:md just make it readahle, understandable, stream-line it an~ put. 
i~ ') quite 3 feY] irrtprovcm;-'nts. It S rather thorcughly covered in th~commi"ttee's, :report.I 

•� 
There is OllC "No" vote on it, Hr. Speck.� 

Mr. Speck - I like th~ way the Constitution is rega!:ding the requirement that s~ppprt 

be hroad-hased. 

•� 
Mr. Cintt'r - Vlhat Sam is referr ing to is the present conl'ltitution requires that sig�
natures h~ obtained from half of the counties so that there is a broad base thr9ugh ...� 
out' the stnte. The committee reconnncndation would take that out entirely. For'� 
sevc.r£ll reasons. For onE:, we don't think it's consistent with "one-mart-one-vote" 
rule, and the second thi.ng is ';-Ie feel that when a large number of people get together 
all this does i.s put it on the brtllot, and there should be no discrimination on thst. 
On this one we have 18 "Yesses" and one lINo.lI " 

• Senators Corts and Ocasek and Mr. Fry voted yes. 

I Mr. Carter - Thank you. '~e have 21 "Yesses" and one "No." The matter has been ap~ 

proved by the Conunission. Now we're going for If, the last one. There are no "No" 
votes on this one. Would you identify it for us, Linda? 

• Mrs. Orfiret' - This is simply an extension of the in:l.tiative and referendum powers to� 

•� 

counties. The purpose of this was to bring it in line with the suggested proposals� 
to gr.::mt ordinilnce making pm,ers to counties, v7hich was an earlier recommendation.� 
passed by t~le Commission. '-Ie felt that in this case initiative and referen~um pOI17ers� 
should be granted to the people in the counties exactly the same as to the pe~ple,
 

in ci.ties.� 

Senator Ocasek Do you mean county commissioners or do you mean all local goverument 
within a county? 

Mr. Carter - Municipalities and counties. 

• Mr. Bartunek - Municipalities do have them. She's talking about counties. 

Mrs. Orfirer - Yes, I am extending it to county government. 

Mr. Bartunek - As they exist now? 

• Mr~. Orfirer - As it exists or may exist. 

Mr. Bartunek - So people could have a referendum on some action of the county cQmmis
s ioners'l. 

•� 



J; " ,;',~t>~~,:),J~~::,:,~:~'~:' r~'.::. ~'<,::'.l~' :'. ";-%;~.~~~~I~~~';'~'J~~.:~:t?\_"; l~~,"~~ >~',~_~}:,;,\~.~;/l' ~·,~21~~(;1~,':.t! 

}!11: {I. O~f :i.rcr - R!ght. It nO~l r e~. cl f, 11 
t
.he J.n i t 11 ~ i".l.~ : andr. ':.'f:.:;.'~;lf.~re-l.lClt.. tm p.".C:.. W'ers...•.•,;ar "~' .. '~.....•.•..." .. .•...•..••..•. ;l.y.~:., ~.i.;:.,. ...........•.•~ •..•......••..............;;~ ;.".' '�:.'>•.•.'hereby x I;!.Sl,.'rV(·u to the p(>01' 1('. () 'f c<1ch muui.c:i_pa U.t.:y nrt,jd 1 t'{U\15l t Loris ,vh~h~. i),": A ~::{:~!;,,:~.':!,.;,:~
 

, " t� 1llunicipal:i.tier-i I':lay now Qr' herL'aft<lr be authoriz::.·db'y law to control.:: ;iOy ::~·~#~-··Y'J~\'\,·;·i 
idatiycl <let ion. Such pO\..~rs shall be (;,;{G?rcised :fn,ammmer no~; ?r.\l~t:~~fi1e:r;.f;~·'i0;r:::£f:i'l(i~: t/i 

; 
provided by J.c.~l.11 The re()Qi~'r':l'mdatio!l of the cr;r'i;nitt~e .i3 that: \:h,i\'ftl.Hltat~v~:);;;':?~!{~~#)~:.···~F/,:~J,~\ - I 

'{ ,t . nndr('~lc.:reod\lIn pOvmrs are: ~(!s<:Tved tnthe. people of th~~ lUuoid.l'al:tt.J' gAel ;~~ttJ'l:t(oq~:i;;:;I<:;;1":\ .j 

Dll.1iwtrel::1 il9 /Jueh 1lluni.cipaUti/,~$ or'co'tU1tic';;; Inny'ntM cl·J1er·eafterb(i'.,~~t~o~i,~~f *1i,';?'Z-'·. 
to c-(.Jnttol by l('f~islDtive 'lCti.o~: . S\ich poW"~.s llwyb,: e,:<~rt,ifl(~d,H"l m(ry"oe.::p~~\'f~P~, ::f;;'~i/rJ 
bytbe chat'tl:!r o:i. such munic ipalLty 01.· count: lCS . 0';', ) fnot; so provided> as,·IU,.."'\'.'~'!lih~ ~.i)·:·;:; ~1 
I', . " "v," ,"'. ,\,!,At,', ., JI;. ,~::. ",' -(

hereafter pc:: provided by laH. ,r i / ~::.,.'(,; ","!if !>::;l;·.i~.,;Y~ ;! 

,. , ."::>~<:':;1;~:.A;';ri ~/,;!1' " 
~~~e~:~~~:,h.m ·Whnt • ch.rter does is give them thcpbwer to;:r~'~',~~,';'j~Kt~;I(~. 

Senator Oc~wck - hlhy should the rights of a referendum be extenu$d. t.o a" ~'o'f;l~~\i'Ql'j;'~:i~f:::i',t .h
:~l:::t::d.n:: ::e::~:h::S :eg\:::.::::r:u::'::i:::: :::tt~hiP' ~hY';~' ,~:"":I~;~~~": ):~
neecl bllti.tive .nd referendurol " ,,:,',: ,: ~:'''.i~~~;i;:, X' 
Senator Ocas(:k - You'r.e e~,tcn(1ing it to counti.es. 'l:h·~ people \>,ni~1a~r:Lght;.s:: "'i""

;~:~ ~~~.~~~ ~~~~; ~~~~r~ i af.~~~~~~~~~:~~~~ ~:~"~s~;.: s~o '~~~:rtt~:~S~~~e~~~~~~.·~.,.-.~~n,:"'::" ,::.;.;.:,;._.,;.: ~_i ·~,:.~.: ;.~,~:.:.: :...i.~.:.:, •.~;., ".~.• •.;:·,' ....'.,.·•. ..;.·.1,•.:.,.1.;..• .. , ,. 

40,000 pf:ople you ought to h.we ordina~(~(~ ll1nki\1g pOIver~.,perh3.ps. But \l-e.:te "you , '<'''I~, '/. 
ar~ gi.\7ing people ri~~hts. JIow ann YOi} give rights to the people In a·,malli ' :, oJ' 'I I , .' 

vill~ge ar,d not tow"hip? ,,',' .', .":', "",\{;;i'i~~~\:~~:iiI 

:r~ ~ i 
, . Senaj;or Corts ~ Whflt legIslature powers do botlrdn of, ~oulity cOlnh'l1.ss10net'.$, tt~Ye". 'i ,~, i"",~· " 

"eM?, " ',,' .,S;';:~\~~;~;,;~ 
Mr. nart\mek - Nr. Chrd.rman) a3 I understand the meaning of this arften'(1I~ent.the.;,.\;J.i;:it;f;f:"";i~" 

,~ , , legislature then. adopts the proper provi.siol1S you could chall,~nge anybhlng'thid" t~:ti, ::l; ..;.:, ;':: 

. ! :~~::::::::s :~::::: .:::::t::::::::::':::~::::::o::::: ~::~ 1::::::" . ,''\':~i),,~!~y't• 
, -~' \",:;;, ,~' .... 

Mrs .. Orfircr - The pl'esent: Constitation grai'~ts the initiative and ~e:e$i:'ert<3tl111'~~e~'(,;,~: , '., ' ., .",':' +';. '.' ;', J'" '1/'",:", . 

to the municipalities. And it says such PO\'JOt's shall'be exc'tcISed inth~"~~l~r <1:;'1 .. ,. , .} 
pro\l'idNl by la\<l. Hhat we h.:lve done is e:<tend this pO~Jcr to counti.e;s ll19-~' n~:v~ "\1~~d~rr1;;i' . 
that such power.s shall he exercised in t.he manner n,;:m or h-ere~fter ~roV~~df)>,,',,~l~~;i~>\if;,::,,'tt 

'char.ter of the municipality or COU11ty or if it is not so prov1.ded Ul.,. t~$,~~~ "!~;.;:::;'" 

", ;~;:;; ;;;;:;o::~:o:Y r:::~Utions of, boards of 6~hti' e~iss iOUGU~~i~~~~~'~,~\~:, • 
Mrs. Orfirer - It is my understonding that counties hav~ b~en recei,,~gltlor~:~r'l;,;l. 
as Urea goes on and thrtt of these nre of a legislatiNc nature and Qetta'l.nlY·.~ni:QU;;·:t"t "'. 
propo:.!d~as a 1re:.tdy pas ~ed by. the Commis S iOll) if ~he)'arc adopted by,th(!pe.0p'te' : ;·'i\;;i:ft,.;" .'

JcountJ.cs will then rcc.e1.'Vo qUl.tc substantilll lcgl.slatitv.e powers. ',', .", ',' "" 41 
. ',~'~;)',;'r~;' 

lolr. Cat'Bon .• Perhaps SC'll!3tor Corts does not undel;st~nd,thatthe Co:ilnlli.sai«t~ree~hl~· ":rt;' '1,/ • 

tli,~:\ded tl'l3t county conunissionersbe given ordi~al1c.e1!ulking powers. ' ;,., "...' ti,!~i~);;r ri 
t,' r\ 

, , ':' t I;' \' ,~; ) 
.,;:,~.! ,;~1r. Cnrh'r ~ Shall we vote? f;enator Corts and l-lr. Fryvo1:ed uYcs" and Sen~'tor " 

~';:~': "',;,~ 
Ocascl~ votl..'ld "No.-" We'll keep the roll call open uuttttheend ofthi::; ~~cin8. '. 

(Mr. Non',is voted l''lOs,'' making the r6qUired n\l.Ulbero.~votes f~r P~s's~.e::~i(;·,':i;::_.,:,>',,~:·,~·;,\\,....• 
. • . • c". • . . "~"." •.1IIMt." ."'_." .,..,', "':'. ..;. ."/\,,,;.;, ~;~~~,··tf~:~"'~i~~J':'·~::", 
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. . .':' ·'>~~~~~'?,~'1~~~~f0ri:;~~j~b" ..� 
..; .5 !im.lllf,:o;r ;O~,ers(~kwp~\(t);~ c~.re to:,;.eri\Pt:d~1I: \y~uj$7,t$:: ~~;;;. ,� 

'; )~t~~~ivnte u; duet(('~,:'b)nClK~n,ijt;~u~ti:'iownf>ldrf~;f;~ )~,}-.,:;I~: ,i~,' ,~'::'i::~::J'~;i;i~~?~r~N;
 
",:.::1 ,', ' . ". .' .' ;~':;' "" ~.'" .,;' ", , . :,:'!:/;",);';";:'..', '::::::;::~~r>~c::r;!~;~1"
 

llehtit"r OClll'lel''''1;Cf;:~ ,JIve be(!l1 ;11\ '~hQ;" h~.h'1~L!lPJ~~::,:>j.5;'~ntl;;~~rta:':lJ,1l'1,,#:
 
tG ~an thlvocstc. tif~t~h~H'ihi,p ~ovct'riin~nc ':l'head.. iqi:' ':~e:r:ybQd~~"i¢JSE)/~'t
 
.'~~~',~olish ~lr:ignorir~g theae,peop;{c •... J.. thlnk ;;",.,,:,' ,~!ti' st~~'o~':,~. ..... '~! 

!;-tf\ii:~H ':;10\1 cl~' givlilR TWoplc,;r.:i~lit~r'r~)UB~S.:., ,:~o:s6 'i?~,~:~,~~,:;@\t!(" '.' 
poe ~iltity j,n ~11.1ch th~)'H.vc~,"" I :f~;:~l~ql'tYid i~~~~~M~,),~i;lt;}O~ J(~i(.J· " ~,~~,!f:'~~~, 
U.y~ ,in to'iUi-:hlpll.' 1 beli.~ve· ;Y9u~1~olJld give,~1i_.f~~ef':r~1t.~ A~·i;
 

'that v$ry st.n:mgly but! feclJjo~eDeg~ee,of iJ'14i(~~Wa'ij:t~n.r;"m:;,;p,~,
 
t1.Vlil :,in t:(J\·mships~ ..' 'le, ~;,~y" if Y~l.l.<~l,~nlt l:qi,~"'i:!~~~~;rO;~~l~i,,~tt,~:,~~)·r;:,<
 

" l'Slrflt~,~And th'ey AOl~1 CWL~nt t:o. l,n(;o:cpotnt;e., 1,~t\'{~:fil~' ,1if: 's~'~t;~~$l~;:A~~~ 
';~1..t:i,01J~ 1 1111 SP(),41dn~ qtlH about tllcilnl\eK<lI:.iOtL4(i4,:r;~~kt'AA~~~~Q,:r,'~~\k~~ti4~ 

;~ ~~~viily H~igh~('d ,fot nll.lniCip",H.ti2I:cn4agai.ris~';t~~~h.,i)8~:'~1~i('ft~~~.~~~lt~'~;~' 
,:,~~~~e:thcil' dsy i~ C1oure. Id~ Vl\n~:t~spy tJb01J,~:;,'#~ii'!5h1~;-,go~~~!~m~~. ,',".}~. 
>"lj\~'reduccd 'tire, ~ondl imit;a'nd~,i~~peed llimitt~;1:;:~,,~,'t.lfqy':.., 
: pQw~r.~ I w~ntthP.m f..c have l'fiOr~. ,',"::,' .' . '> :y.'.' ,;}" .. :, . fi ,:,� 

", ,- ,.,'.~::. . .' - :".: ",' ':,.:. " _'., ,., ' ;_ ,"' .';' ..'. •. '. ,'}:::~'.; ~~~;:{~;~,(.;'." '! J:."":' '~. ,;), ~~~'~: .,'�,"1" 

· 11.r:~41::'.ts 011 - !would ,like to del>s t.~, .cJri"o s tt',GC tX~~~'~::fri odti.~:~t;~
 

,::';,,~~:":'~,ann$~~~~Ollt~ c,i tj,e5 • ,.'",: ":,;~' ,::: " ..' ,:;,~ ,,:\}r:,',;r:I::',K::~;,~jl{:i.);~(~~,;,j~~
 
M,t.:C6i:ter ... !'wo~ld ;}ik'e to k¢ep ~h~~.·'vo~e OP~~":);'!",' 'i',:"I!;,;:,',;:;",";i,I'{~'1;\~:',!1 

:.:"• ~.," '" '.T' ,"': " _ :' ,.! .."." I '. ':~':;..\';',>::,' <' ,'.' r<'::-l·"(;::f·.·,~~:,~;;.(·J>":'.:j,,~;\'~:"·~.: 
Ip:'. Car!'lon - H~. Chait"J!l~tn!if 'thi9J~,nf)t'#PP/.·4V.t,1k''\i10(Ild:s~~~,6#'',~«ci;'~¥· 

,:41iFt:e,vious 1"{\c:i:illl'lm~~,dati(}il on ordin;j~~~ mal<il:1g Pi:),F~t'~~~;the,~~O~l;l~5~~ '.. ;';::':~(::,~ 

.,. ~~~(~f.0.:tng to gi.V~~e~?}:Q~~l~e righl; ','. t.~.'a,',r,Cf:~r<il.'~,~.",";:'\.f.",!.:, ..~?-~:t,~?J~~:.,.;"JJ,.;.;;t,'::.,.·.. ';~~.::.:.:.: 
", .~Silr.to tl)e pl~ople,'QJ: Qh~'<J. . '. '" . '".3;;~';l,...~:,· "":;'i~,"~'~' ';-""' .. 

~::". .'. .', '" . .."" ' ., J''::'':~''';:' ,:1 .'./ ~ ;::':?fi,t~t {}:.'tl~7iJ 
": *~"'iQ'a:rtt:~,r - At, t'&e last· Comr;'is5 ion'~eti.ng Se~~J~n/~Q;'~fAt:\t;~C~~~' . 
'mended by the tocnl Co'iTi!lrnment Com1fr~ttee. ".£hcti~'.;~~il:ll&~us',..{MJ.,·· 
1r.(t~tin~ and. it TNas l·~-~:ef.erl'p.d bac1(:.~o thedommi.~~~;' f;t:~?:~(~~ '.. ' 
ehatilMh to gi.ve \u. the. report.C' .: !V'. : /',,';),.:;'1'': '~, ~;::{,',.~\,~:,!"J' 

.: ' . . . ,'. "" . ,,'i'i'\',: i',.,'\ ;;:;\:;,:;::', \"; 

Mt~. Orfir~r .. 'This .secti6n has bo d6 l~i.th a,PP1i*r>~i«f~t;!~~,a~ 'E;~'q~.ti~~~~.l'i)~:~:~' 
~or ,p"bUe usc. Il~e ;'conc(';r.n thai: was G"'..<prqsEiCi~':...ti\ it.l~.e·!l2tsf \lle~~rtg'!'~¥, '., " 

· baJ, Dean an intent b,thc framers 6£ 'thi$':'s'~t::J~ lv~'~:Ch.,'Wn$,M;::r. ';:""" 
.', Supt~mecO\lrt: ;;i~ beil.igl.l,nconstitutJ.ona1. ,!'ll~:fCtef1-J)g,w~~ .@i( 
,language gl'1::U1,ted and that hU$ not been th~ co~ttMi()nli,l"!rit 

, , .... . ! ., . 

wa,s\ recommende.d. Sarrle' of the Tnelnb·!:,):s of the '~f~!4fiOan fe;lt:'t� 
,Gh~nge i,n thi~ that th~y ~"cre by in,-n.recti?t1 iYH~b~ ;.:~~.:~~(@;, ~~."" 't~' "� 

~~s ~op.cern tnat a change cou ld be lnade py, soms.;~~~~ ~~;I"n~~pt,~,P~lt..,.,.'
 > 

" Ther.e at.~ several a:>p~~,ts of this .. ','ritis questl~lt'~'t::~:i.lIl~nth'~.~'.,� 
'Bill',of Rights in the Oh5.9 conS'tL:t\ltlo11 'in Sec~'tf>tf!.l~'<'~i,.'lt; 'ba:~o:t:
 
, .F~drit$l. constitution and hy detisiC'il\S of the :v "'~}~:~r~C~;,t\~;>l;j;
 
···tbe, fe'elil1g of this ,Ctrmil1issiOll, that i;~heyd~",li'i::,~~);r~t~,u'nti!~:\'~::~:,1""
 

, ~n~ant: )}';': ,',' ,;' , ':'.Ie, ,,'~/ \~, ';;' :'~'jr:?'~,~t~;,,;~~ 
.\.j~ have Or.1fted a' nc\~ .•. il:;'.'~,',~" :~~~dt2,:ii-;~~{~.;"'''':'.'c lpus.e" ,>fff;he:,: $~.ct~~

·If YOUdll not aot at all, the 'sectfc)~ 'will rem"~Il.as',f~l'!: ~f t;fuet'~!;;,., . . . 10 '. j....... h .d" ,- .J .)~: ,.', ·"tJ"··.l1.:t : ,··,'5~,..1 ...�,j • 

,ni .~uy direction, SectJ.Gu J;el'na-.t\s unc an..ge ,,,,~ '," j {'!',,:p,'!i'c:~i~;f~-:~kY:,;',., <' 
. . . ' :~;',:";..., ,. . ',if>,,:\;{:'~'\·n'~'(!{'~\;~Jr;lU~ 

. :" " ...,' ,Wahnv.e been odY1s~, by our atto~~,~~t, ~\i'$f~,,,, .~"':~;~:: 
no'Oti4ngc be tl4'l~c. Rb; 1:'~asoll!ng ~s that the i~~i~l,:htt~ p~enl;" ,~"" 

;pir~ntng for a~dcc;lsj~qt!.,on'urb~ t~~\fd by t~le "" \tC!l~~tt~"~~~~;;,, ", ' 
;' ,'i. th~s.OJ~ rcp~aL~J:i~::"thilsthat llcW,l$~i~ation OO\it,~!~~~f':~,;~~",\, " 
'" ',,' ,'~:'i. ':~ I~ ~ ,~>{ :~ (1'1 :~'~~ ~1~!' ;;i~if~"\/,;r 

, ,~. , . ' • ~ t;J . ' II.. .,':;" J: ~, ..r.: ~ ;),:~y!,I-} 

, .i '.' ,:ii~";*',~;:;~,;~;,,?#; · .. 



..

•••• 

'cC ",' • '~. ,:.:',4~ll;,~t:', ,.,;·}~t~'~:i'i~, ii' ."� 
> .would'stirt out bY"say~rtg,~~8t "6~~s~8ti~;t,.i,th s~C~fo.!-~~f'Or!~;t41e.:~~~i~,;'J~~:'::l'
:' :J;CO\l$~ftr~~,i()11 • • .,:..•... ~ '.•... ':. . ". ,';,i;t~~~\ '........; .'.,' .:!'·;'.jl~/i:~;'F:;;i~;. t!!:'!{f~~'''x, 

Mr•.•artuxi~k - Section 1"0£ Article !. £;/'t~;e ·Bl11.of :t~~t8;if1\~~tieli,~:l;ij~tt~::~y:~tf' 
'. ',,!. . . '. '.1 .,' .':. .'.", :''''.'~:';:>~'·'5'·;:,r'''''';'','i5''i';:~;;';'~''~'
 

','ftb:.: .Aa:lys-on ..... I would like to make: a reei~efidat:ion, ;1_,t:ag_r4~~'?"·.~'··; ',oJ,� i 

: :IWO\ll~ ,uY UCons is tent ,wlth' the i~tet:lf; "~,' '.'," it ~~ll':,t;~;~~i~~eJ~;t~~:i;'
 
,:thatts '''Pressed in the BiU of, Rights.: ...; ,'iii'" :'i~"::;:"::. ~~!;;~'»!,
 

Mr. Heminger moved the adoption of'th,enew lan$\&liR'''''';:'' ,<~·~'::.::;~~~.l,r,~~;.,:·:"·;' 
;t" . - ' I ' ' , l':\,,~~· , ';' 'r.< ~.;; 'r ,~'" ~~ 1t ~~,t>"1 .;'~111: J!? f", j'-:, 'l-':'Y~!. S<",,~J~,;;~l...!,,::,,;;j;:', 
~, , • , . ", :; t ... " ~ ,""~'l-.t,ri~',\ll,:f,'.,._t 
'< " '_., ,~. . . :'.(~:,.;,;. ":'l'c:J. ';.;, I;; i /li~I,,'"~ I~~~?'~~}"':"~~ ·r•• ~'li.. l,{ )..'&'., .~. '"Fry seconde,d the .. riIo,tion. .,., ,',~, ",,' e, '-,; :';"l~, '-·'i', .. < ' 
'.... ' ' ., ,r,_" :' ',,( • r' ~ • i, It .<1. "JJ ~~tr " . ',~:', ,.~. I 

'~" .~ r :' l'''·~'· ~ !\l' '. .. ,,;'1-"". 'f 

:~1~,', 'Mr. Montgomery - I don't feel that the new language Cli~~~.".thiir$'~$;;i~t~<.iJ~~ 
{r; ~:~:~"the O·~:~'il1:0 o~e e~~:::'~;~~pe~t~~nl ~~e:~o~~:~ t:~:r~~~ ~:~'ri.~i ",,.il
~i;; gary.: , ','",;, ,,: '. ': ~ ,';, f"'< ~l.~~.... '¥'(,,~. 
",.' , . ~. -i)-"I'~ l:·~"S~.':~ '·:f>~:~:i·::\,S·tl .. I'\::~ 

'i: . - Mr. Carter';' Don, that is thethrus't of 'Section 19,·At~·t~1~"hi"·~·r:-~ '-';i~H~;~,;';t$;~:~;: 

~;tf\ . Mo'.n't·.s·ome·ry .. B'ut you sti'1'1 ~xc'e"s"'· "p~i'~';\'o;O~~.,:"."cl~li; 1i'~t,~.;!:·~'.~irj~~.i..;~~j~t.t.f.L ,',sa'y Ma'" "ta',,";'.·'e'

~.'~ :J .11\. l:: <J ,LV~ W .LtQ I;rm l.,nUlN !14IJil"..f.:.r,~...•.:.:.•.:,·,i.~,Mr. w~"" 
'}' Mr~.Orfire". We a"e not, s.ying that, t:h~ ...y t.~ ~.tW*ellded'l;~ ..;\!Jt'!C "'f · 

welf.te". ,It 'sonly b~yond thAt actually: ;~ccUJ>iedb)r'~du~;,J' .·:v~~t,~~'"." " 
•$s.ys~a~:anWnicipality acqu'lring prpl>ef1!y for pUb1t~\i'!,er' ;(~::,~~.;,
 
:ptth1ic use,. • .' '. ". : . .\,l'~:! J'l,:<', "'.i, '.� 
, " . .' ".. " . 'i' .. .'. , '.'"t Y":~:;,\:~'; ,'il~t{c[;if~,/0,*. I$.rtunek ThentheyeaU'sel1 the exeeas? ";<'i;i,,~·:';',J{;,:\':f:'?;'J:.j.;(;i: 

'. " , '_:-"~:'" ",f~,;~':<-~::';'~;;~": :'.< <::t",:",,' ",.!~'I'"i, ,~':: '·I(,~::~::<>·$.·~:·;' 

.'Mts.~f1rer - It ha.s been explained to m~ that what.' ~l~W~a.i•.·" thi~,;~~<:'(:'
 
,:/to tske.mqre:ln order to get that which i~ 'l,nec~ssarY.,::;:.A:j4;:f.~'~~_,a,1$9,,\~~~
 
,···the. urb_llt;cenewal provijiions, where ,t~~r.,,:~av~~t>eoif~,~~~; :;~~.•~~~~'~"~'~;"
 
;~18 ,a pub·1ie"urpose and when saIe i$,iJ.d~,·to.the d.evel.Gp ."l,;.<t~.,. L,~.~~: ;', 
':pub11~use.for public welfare. ";' ,.>,'.;,;.,:!".,."",'!;.' 

. . ,~~:,j."- :Y;'~\~~';'r' ,~..•:., 1'(', :\"""1"'" 
"(.' 'I; ::- .

'Mr. Bartunek- I now have at least £,ive pendtng ca8es:t~;l.Udtngonew!thlhe,' 
:Clevelattd Heights tmo are trying to t:Ake.:';~l~ poor old 18~,\'.·hc)lise ~~:'~':,'" 

... tion, at the top of Cedar Hill. I now have an injunctio~;;.to pre"Y'ent t~e".-r, 

.'i'i : it., I agree with Mr. Montgo~ery. .! thin~.~t is abho,~.~;;f~r ~n.Yt ~~ 
p":'74Oitents

\;l:~~:an is needed fOrI'Ublie1m • 1, ~~~t,..: ;'*~~;- j;~':~,,~, \i'" 
; Mr. WUson "'! As 4 committee member I wish' to make my pog.f~'1o~ cle~t'.'1it~~"I';i"i:~$,sf· 
::',i1:\sertion of any additiol'lal language but 1 would '~ike ~:~e~.iJi it a':l:'~\\;!_: f a.'J,,'::p~.';":,<{ 
'becm:btthe Constftu.tionsin\:e'19l2. The'i::e has been '~':~"~'t, csse ~ht~,.ttii;t:" ,.li'~~1~};~~i~'',i 

.. ',1teattn6t be done with; tll,e 'lptent thit you .are nOW asblt~'>:,to t~~si '~r~~f ~~ i::_
nl 

.,Xr~;t~' " \~. 
: nothing wrong with the section as isandth.ere 1tla1 be '.. . ~heny()ua1~,;gdl~~rit«;,~1:::;~.~::<:~,.:&~t(;':1 
,~:cqu1t~"more than you need for tpa improvetll~~t inQrdef',,\,;.~ce~li'shf~t.,,'",. ,\',~~t,~;::,;);;fl.}~,"j:,,1,\' 
,:use~hat You have planned. Furthermore, any city ,gOV~ ~~UJd 'appt,op:Wt 

". ':;'J:bi\t!.~~;~HI)!:¥.~~,,~I:; 
fexces,s for a ,public park. They can preserve ',an open ,pat'¥:"tt1ac'E!!~l,1erever ~.:~~\,~~~h ,'!~'~~ 
. w~ntitto be alongside of an expressway right of 1I1ay,~.,; e.O\l'1d:ceft.~ly ii'11'1t·a:;z"'!'i,~·:;,.,,~.:< 
,parkway~" I don't think that putt~ng this additional la~"'~~:1~l,l1~J:~(!R'p.~~s~~~~,""':',. ;~~t~".;, 
. I see. nothing wrong with leaving lt exactly the way iJ:llal,:,~~~+!'t',~~~"i':~: tme!:ot'l:$'i ~J"'~p 
·e()J1ml~tt:ee recommendatiouthat we do not amen.d or chan~:,.tfl':£.S ,j~_~iII··,{r',.: ;'':!~~~,;''~:),,;~:f l;! 

',c' ~-' "':;:~~~~":Gtt:';}~i::;:'~t~r~~:~ 
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~Ir. Aalyson - It seems to me that there probably are occasions when a municipality 
will be required to purchase property in excess of that which will actually be used, 
for L'!xmnp12, where the property owner would not sell what the city ,.;ranted unless the 
city took the rest. But,like Hr. Nontgomery and Hr. Bartunek, I am most fearful of 
granting to a public age~cy the right to take property from someone unless that some
one ,,,ishcs to sell the property. The only time that I feel that it should be taken 
1s ~'Jhen the property O\.;rner agrees that it shou ld be taken. If the section is retained 
and could be so worded that the taking of property in excess of what is needed but 
11.()t against the wishes of the person from whom it is taken. You have to give the city 
the opportunity to take an excess, if the property owner so wishes. 

Nr. Carter - We are not likely to get enOU&1 support to repeal it. If this is not 
adopted then \.hat vJC are in essence silyingAthi'tt we ,.ill leave what is already there. 
Wu do have n bit of a dilpmna. It isn't a question of what we want to do. It's a 
question of ;vhat is already tllere. 

Ht". \Hlnon - J don't believe that our municipalities are sudl empire builders that they 
de!,;lr,,' to nccl1d.rc great mnount~ of property uitll,")ut having a municipal use for it. If 
th~y d(I, tht.'i can be tl.!1:'neU out of office by the Lr local voters. And city property 
co~e3 off t~e tax rolls, dUIS losing the real estate tax on it. 

Mr. Carter - The courts may also have something to do with this. 

A roll call was takt~n on the motion. Tho.s" voting "Yes" >-Jere Messrs. Fry, Carson, 
Carter, Ikrningcr, Hrs. SU~'11e and Nr. Speck. Those voting "NO" were Senator Corts, and 
Nessrs. Roberto, Aalyson, Bartunek, Cunningham, Huston, Nontgome.cy, Skipton and Wilson. 
Mrs. O=fir~r abstaiued. 

Hr. NOl1tgomery moved that Section 10 of Article XVIII be repe.aled. 

Mr. Bartunek seconded the motion. 

A roll call was taken on the 1"otion. Those voting "Yes" were Hessrs. Aalyson, 
1~~lrtunr::k, C8rslm, Carter, Heminger-, Huston, Montgomc1.'y, and Mrs. SOlv1e. Those voting 
":';0" H,::ce S(:ll~,tor Corts, j+~Sbl·:;. Fry, R.olJ(~Cl:O, Speck, CUlll1ingll£lm and \-lilson. Mrs. 
Orfircr and ~~. Skipton ab~taincd from voting, 

I 

The ChCiirmCln s<:lid that the roll call would be kept o?cn until the end of the next 
Connl1isofon m(~eting. 

111". Ik,rtunck reported on the "'lork of the EUl.lcation cme! Bill of Rights Cormnittee. 
He. l~ar.tunck - You' 11 be pleased to knmv t.hat my r(~port is going to be very short and 
you donlt hove to vote on it. The cOl:cnittcc has met on sevcr81 occasions. At the 
;1\1)::;1: recent meeting \JC received some rcques ts for changes i.n the educational section, 
.:lad ,,'0 are nO\\1 taking them under advi.sement, He bope to have changes or a statement 
that tller~~ v;~ 11 b<.! no changes reconunended after our next meeting. I have today received 
tiH," rcs.;:n:eh p::lper on the Ohio Bill of Rights in the Constitution and \ole will have a 
n;e.cting ver.y soon after ollr nl(~1Jlb81'S have h,H} a chance to review the materia.l. 

Nr.. Carter - Thank you, Nr. Bartunek. }1r. Nontgomery, will you make your report on the 

Judiciary Conmd.ttec~ 

•� 



• ,-21-:,.. ..••. ' <~t~j;.,ti,;-jl~~~'~~~ 
Mr. MO$.1.,,~ery then read his report which is appcl1c\ed' to tllese min~tes.:H~i,;i~t~~~>\':~."'(~',:::::i 
the.;corilnittee expect.$d to wind upitsdelib~ratiQn$on.;Detembar,. 12 aI\~' ~'Lt:J1a~~,~.c: ..>~"" ; 

\ '~: .f1rlalreport by year end.� _', ~.;, ",,\';.~. -':,~ITt::.,~·,i{":' ;;1,.: 

:'{Mr. Carter .. I would like to call· on Mrs. Sowle for :the'Elections,ari<i Stiffra:"A~:(t(j~.i..::,. 
".':~" . repQr-t •. , Is there anyone here from the ,public who would~obe_ad OIl th'i~ ~.t~t?i~~1'n:·:: I' 

, !lJ:h;l$ pa(l"ticular meeting is scheduled to be a public hear.ingon.~or"otati."Qns,~itl'i.~~~r: 
is no one to be heard we will then go ahead and present·the matter t() t'Qe'C~l'$'~~~':'< 

.,.~ ~J~i'j: ': .':l~t::·:·,',;·,)~:~> " , 
Mrs .Sow,le .. The Elections and Suffrage Connnittee wouldl1ke to' 8ubDli:t itsr~¢.~tt21;~(l~,J, :~":',;1 
tiona on Article XIII of the Constitution. Section 6-is",:ootinciuded as1t W&8;'J{e(,*,~.d,(;~·. 
to the Loc~l Government Committee, and is included in, that comllti:ttee' s repe>:J"t;~~ ~.\iQi~,. ).,1 
palcor:porations. Except for Section 5,; which is refer~to Mr. Bar1:urie'k.'.s/ ~o~tt,;;~~,} ,':;,-,ij 
to be considered in conjunction with Section 19 of Artie'J;f!' I".a11, se"-:'ttonl(Ut i\.1=tii~~'I~:",;·;.;,;~! 
XIII wou;ld be repeded and replaced with a single se.¢tiP1J.to be prae":~(A~,;.~~~~,;;t:,t':f·{:;.i 
unqer Miscellaneous. There are state constitutionst.rat ha'V'e no:protd::si~·:<m.)e~~~;;,{ .....J 

' '..
" ~. 

atiG\sat ~11, and it was the opinion of the connnitt~ that this ma~er~a'l li$.;'#;~·~t~,~~;'~;,~\:~~,·!., 
leg!s.lat~ve material but got into the Constitution for la'rgely hi'stor'~cal r$.~nJJi~r(. ~l~;::;':i,;,;.;"j 
The"p-.roposal of the committee of a new s'~ction is as'ifqllaws: "Cprpot-l1t:it)hs 'rt~.;.,';(l.;,.:i,'> t;""'!(1 
governed under Article XVIII of this Consti~ution may.,h~ formed, ~r.e.d:~ ~~'''' :; :::1.;,'" : I 
lated, and taxed only under general law~ whJ..ch may, froul'titae to tim8;, ,'bera~"~ .;';{:~'"' 

,or repeal~d. Stock ownership therein shall not create individual 11abFli.:tY;~\\'::,·;':::;:i;~'~ . ~'. 
corporate obligations in excess of the stockholder I s ,unpaid, stock st.ihs'c.~~p.~6t;.;\l'r:ii;'·,;!~::"',,:'('" 
It is not intended to make substantive changes, but,onlytQ- keep the "pr()V1$~~;·>th~~f(';),\(·~'. , 
the conv:nittee thought ,should be retained. This sec1:t9n :would rep).ace·~j\~,~~~:i~'fdJd:1': I&\i':";' 

, :Y 
sections: of Article XIII. I 'Will go through what, I, th,it1k'~:r~~ the nt4\i4i:\!"'~S,<i~11di~.i~tt~l+t~: 

, your questions and comments. j,.; i;: ,·~;"U.;(;;fi;<~:":}fr\}\-l:,:':/' , 

, Prior to 1851 all corporations includttll rtnJ~ieiPal c~r~or.~;1~~;:;"~·i,;),'''·~~'\:::''}'j;.in Ohio, 
specfally chartered by: the legislature. Because of 1.g~lativ~ ab\l~8:';(J.f;:.H;~>;.,o~~~~:!;:, .. " 
granting of special privileges, etc., there was a movemel'U: ·to chiUlP' tht6 '~t'~ :J.'tio.:'., 'J\. ;:: 

1851 stem many of the provisions in Article XIII. of these prOVis:Lcm.8''',th~~~t~~,"":'~ ,'. 
portatit one appears to be that corporat~Q!;ls shall be formed.~erlenera~l'!"a."~4":;~·:' :,' " 
prohibiting the conferring of corporate ppwers by sp;e~ia! "t. We wottl"~p'i~~:",,:tii_; '~',.'~ .<i,e 
following language found in Sections lan(12 of Articl~. .x'III.. uT.':lt~·,~..l 4'tl,embtf '":.,,;:> ';
shall: pass no special act conferring corporate powers,,' CorporationsJMy·b~.,tomed~:::'::,,."k:" 
under the general law .11 \-Ie didn I t want to eliminate this because we were ~tS~~/;;+:,,}J. .' 
it \7ou,ld be completely provided for els:ewhere in theCons,titution, spec~;:t.~4t~~Y$"th~;'i;·;'>~'-;; . 
prohi.bition ~f. specific acts. The next lJrovis~on. is~~.L~S ~y be. alt~rej','O~',;r~~~#~,~:~H,("to 
An early decJ.sl.ou of the U. S. Supreme Court w1th whiCJ1;, many of. ",dl1 ·1:tel:a.~~t~l";':;';fi:~"_"'" 
~artmouth College va. Woodward held that a corporate charterooce g:tan~,~'yrtt~" ·:t~;;;j·;/k ..~" 

. ·,-legislature was a contract between the state and the"corporation andooUldHIO:t{'~'bI*~,:;:~i:i(/ r";: 
:'� revoked or altered, by subsequent legislative action, un;less the char-tar ·8'~.tf~~~~i',>~·:,,~: 

reserved the right to the state. So we're suggestint,·~h~tthisprirl~,iplej:be·.;'~.&t'~l',,', 
in the language, "Corporations may be formed only und. Jeneral law~, whi.eh,<~ ;f~:,;f'} " ,~; 
time to time be altered or repealed, II and again we inC;~ no changeht;t~IIJS~'~:;,'~Pj~"il'l; • 
3 concerus the municipal corporations. The ,cornmitte&-,ff:llt that itshouletJ.lbe,~dI;,:·).;'J;~~·n;',' 
clear·that municipal corporations are go,erned exch~S';1vellY' by Articl.~~X.VI~tt·aria,io·t';;"",:::.:'<': 

,� ' 'I':..'''.'';' " "::,~' ,',' :'," ,",",.'.. ,', 'fJ' ''lJ,r'~! 

, ,'.� by this article. Whatever language the ··GohSt:itution:.Cl)ntaas ..wliich' ~f:~eetS:.~ot;~Et.,"/:~,. 
tions generally should not be construed to apply to munic~pal corporatiol;lS\ '·'I'h.etefq,ra):fl~::; 
the committee recoll1Tlends the addition of the phrase 1.1~.~ed under Artlcl•. Xv;r;;):il';(:~:~', 

of this Constitution," as the definition of the wot'4~~,."ct~p.t·i~n"f.nth! secit~~~l~\,-,,:M~: :~;Jt 
that we are proposing•. The sentence would read that/H~at;1.ons ItQt.:go,!,~~;';~~,:~~\,.:., 
Article ~VIII of the Constitution may be.: fo~ed, etl:~~"'~:;":~i';;":'':: 'i' ,.• , ,!, .1;-"'-""( :;"f'i;\t·V"\~;'1;;\,<\'. 

.(:oE '.� '·~::"·jt~~~~~fli~::~.
.'it" 
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P.1ragraph L~ provides for regulation of corporations. The second ~enj:ence 

of Section 2 of Article XIII W.1S add.ed by the 1912 convention and says ~r
poratiollS may be classified and there may be conferred upon proper boards, 
commissions or officers, such supervisory and regulatory. powers over their or
VUl1ization, and sale of stocks and sec'Jrities of foreign corporations and stock 
companies as may be prescribed by 1au. 11lC committee proposes to replace all of 
this with the Hord "regt:late". He felt that there is at present really no doubt 
about the 1egislature' s pmvcr but if there is doubt about thc.t pOl-ler, the committee 
<:(lnsid(~rs that the word "regulate" would :)c adequate to cover all that language. 
The langu.l;je ,·las origiu:1 lly put there for historical reasons but .\le just don't 
feel th<tt there wou Id be much Guestion about this. The committee has concluded 
that all of the langu.:lge in the second sentence does not confer any power 011 the 
Cement I Assembly. It I S general legi';lative power covers this and therefore we 
n:cOmI'Jt'110 repeal of this scction. The third s0ntence of Article. XIII, Section 2 
1'l:.W mldc:d hy the 1912 Conv(mtion and it reads "LrlvlS may be passed regulating 
tho s"dc <lnd conveyance of ,111 personal property ovmed by a corporation, joint 
stock company or individual." The sentence is used today as a basis for. commercial 
l:egulation. It is misplaced since it really relates to entities other than corpot~ 

.:1ti.on5 <1:> \'7ell as to corporntio:ls. Therefore, the committee n~conrrnends that this 
H8ction be referred, to;;;t'ther "'ith Section 5 of Article XIII to the committee studying 
th(~ 1ill ~)f lUi~hts. No.5, Taxation. Section 4 of Article XIII states "The property 
ot' corp()r~;:ians no\.] or bereaft(~r created shall be subject to taxation the same as the 
property GL individuals. 11 Tbi:; se.ction does not of C'~l1rse levy any taxes. It merely 
~~;.itC'S the general principle of equity, that property shot,ld be treated alike for 
toxat.io'l purposes. Section 2 of i\rticle XII ::;tates this principle in m.):t: specific 
ternJc; by requiring uniform tax.'itior. of real property, permitting class ification of 
personal property for taxrtion purposes subject to general rules subjects all 
clr1.ssifictltions to r<:'<1sonablencss, ei:c, a.:·d permitting the General Assembly to 
dl'terminc the objet:ts of tdxaU.on anJ exemptions. 

T!I(~ committee heUevcs that this section confers no greater power or provides 
n'.) grt:'.JI.:E:t' J':cc;trictioll on the (;C'n2r~1 Assembll,' th,ln does Article XII. However, the 
(;0"1110'1 tt""" i:; .:11:';0 nW:1:ce thnt r':.'p(';l L n:i ;~ht t':,ntl to perl1li.t the argument th<1t repeal might 
d imi I1.lJ.lt tile p01i7(~r to tr.;< corpura!:\..' propcrty. Therefore it recommends the addit:l.on of 
th .. \'.'ocd "ti};·ation" in t.110 t·,· ,;t scnt';!lU' in th8 proposed ne\·] section outlining in 
g('n""1'.1 J tl.:t'rns the ll'gLDl::.tivc' power over c.orpGrations. No.6, stockholder 1iabil U,; 
for corrl,)~:,l~'~ obligations. The fir"t scntence of the preE:cnt Section 3 of Article 
;:rII rend!; ;tS follm-:s: "Due,.: from privat.e corporations shall bec:;ecured by such 
moan:; Hf; 'nay L~ pruvi(h'd by laH but in no case shall any f:;toc~(holder be individually 
I :Ltlble for the llupa id ::tock l'IJItcd by him." The first part of this sentence appears 
to the commi.ttce to be surp luc·L3.ge, and clearly ~·)ithin the pOvler of the General 
Assemhly to provide unu'r the general authori.ty to regulate corporations, and the 
committee recommends its dl:~letion. As to the second portion of thC'.t sentence, how
ever, bec~use of tile varying shifts in public opinion regarding whether corporate 
sharelloi.ders should be he Id liabl,; for corpor.:1te debt beyond the ai,'Otmt due for 
their upp.:ti.cl stocl<. subscription, the c01i1mitte8 recomrncnds the retention in the 
Cmlstitui;ion the principle ~Ihi.ch prohi.bits dO;'lble lLlbility. The committee recom
lIv~n(htion for the second sentence is i.1 oropo:,ed ne\o/ section. "Stock o-.mership 
thercin shall not create individtJal lin.bil.ity for corporate obligations in excess 
of th8 stockholder's unpaid stock subscription." 

No.7, c()n<:c:~rn.s the r i gilt of way and the COInl.11.t tee re.commends that this 
~;cction b", ~~cfern~d to th~ COJ1'mi.L-tee studying t}le Bill. of Rights for its review 
and rccoTI,lllendation8 in conjunction with its study of Section 19 of Article 1. No. 
S on b<'cnks. The fH:'cond sentence of Section 3 reads AS follov]s: "No corporation· 
noj; org"nized ullllt:r the l'JUS of t::Jis state or of the United States or person, 
p~,rt'l ..·.rn!lip, 0(' :13~';OCi:tt ion sila l~. f\s~ the word banker, bank or banking or words 
of s.i.m1.1ar meaning in :my for'"igh ~J!'lIugtlagc as a designation or name under which 

bu::; incss may he couduct(,d in this state unless such corporation, person, partner



',.23- .•..� ... .!'1i,..'\.:1~~'~irS1;~ 
..~ 

ship or association shall submit to irlspect'ion •• • ~s may, hete8ff:'~ b~''PrQ;):t~~'",''';';(.:.':'' .. ·.'i 
.~ ..by the laws of this state." This sentence permits th,e:(1eneral ASSel\1b1:y"tQ;~;gu~~·';<:1(1,3i,~;X;!:.":'.; 

. late·forei~~ti banking operations wishini to do .baa.... in Ohio. The eofnmitt~·e~op:;,:~r.~~,',}:,! 

eluded that this pOller is within the plena-ry leg1s1at:tV~.po'Wer of tlt~,~~e."!'~'1;~~t··,J~·~~\~:,:':i.• 
sem!1y evan without this sentence. If the General Assembly regull!lteS":Ui.~c:,a:;tiY;\·,·",.:;, 

. to Violate the interstate commerce law of the Federc11 Constitution 'or'.in'::~"··' '"o:t7;heiJ:.{A:j,(j.~.';i:;,,',d 
t4ay or some other provision of federal law, ,,~<: ,:\'~. . . it will be unconst~tutiOltalfega1!;?leI:lS

j. of what we have in our Constitution. So \fee feel that· it'· s unnecestiaty ana~.¢~;':;:'/i: ' 
, . ,t r' ',i,."",:':., ~",~:~.'.j•.." ,.•, '\;; J •. ' "'. ".Jtts repe..1. ',:.;,,:I',:'i~\';'. 

i '. ' ..... ,i, ~ ;'. "':"<,;";~:i'::' 
Section 7 of Article XIII also deals with banking taw~.· It reads :11$0 act; Q;~ it,',"" 

the General Assembly, authorizing associations with banking: powers, shalt t'~h"\:'" ,') J/ 
. effect, until it shall be submitted to the people, at the general election p.ext; .' 

:. ~	 suc.ceeding the paesage thereof, and be approved by a 1Mjority of a1'l the'el~'etl4is' 
voting at such election. II It ,~as the opinion of the cotrmittee that thiSlartgul1:ge'· \ 
was obsolete. Although, the words"nct authorizing associations withbafikini.·~~r.s~:::, .' 
sounds 'I1ery broad apparently it 'l1as intended only to a:at'fl'orize banks of lS9u~,alt iil:~~t':" 
preted by the Ohio Supreme Court •. There are apparently no laws in ,ef:fec~in.Ohid;.''i~;, 

, ~. ;accord w:f.th this orovision. Nor is it likely that it' w.ill enter the ~sine.$S-of,ia'tt\w· . 
't : 

th..,d:~ing banks of issue in light of fQ~eral dominance. fnth~s field:. ',·,S·t} the·c+:. r ..t 

mittee. recommends. repeal. ' .•.. . ".: ' . 

Mrs. Sowle moved that the recommendations of the'::eommittee on Art:1¢l.etl!t� 
adopted. ' . .' ;;:,.~\ I",� 

,,') . ";'~. ;. .;·i,·i:,;:,.'~,·. 

Mr. Aalyson seconded the motion. 

", " '_":~:" . ":',:': lit" 
Mr. Carson - I have two questions of Nrs. Sowle. The ·first question' is', 11$ 'the't~{lny. 
question at all that the present la..rs governing or reguiatil1g the busfueu; in Oh~o.·:',:;\: 
by foreign corporations are empowered under this section?Hy problem is'that' we·:lt:a:~~: .' 
a set of. statutes which govern domestic corporations ,therEr' s one for no1tPt':Qf;it'~h~"i); 
one for ccrporations for profit, banks, building attd loans;' and there' s ·~a:::'!~:aifati,e.;'}:,;i <, 
one for foreign corporations. We donI t have one generallm. that aPP:1.1~s'to'aJ:l.:/::,',: 
corporations. My second question is that there is provision for e1assifiq.a~:ton;~f\""·.' ,'.
corpor;at10ns under the old law, which 1 believe is not e.arrled forward¥Q.t: wei do' '. 
have various general laws applying in Ohio today to V'a~1cu'~ types o£"corP6ra~'lot$'~" ;;. 
I just want to make sure that this language would prcmib:tt us fram uS'[llg'the;"'!':"?d 
same system we now have. .. )1" Y 

Mt. A41y$on - You can solve any concern on this pointbygddingtheword' '1~1'~$,s:lt.i~I;~~~i,~',,':~., • 
.'" .'. .·',·};,-:.,I.:" ," ;:t,':',',:,t,:-'. ' 

Mr. Carson - I am concerned about the foreign corporation' busines.s. Are we,;onlY" .,.' ,;:i"". 
talking about domestic one,s? I think it very impot'tat\'t that we regu1at"'f~lgti', "1.:-;t:~f'; :.: 
corporations.,';,.'.<i' '. 

... ~ : , .':/., ." ". 
Mrs. Sowle - The memorandum notes that classification might be some\V'hat.mO:l:equesti~~;,<ii.',:. 

'. 
able. than other provisions. In light of the history of municipal portions of the .' "~"': ..... ",; 

i, Constitution. However, classification for valid legislative purposes is not uncon- . " \ 
stttutional.-. Oth~:;,... c~n~t~tutio~:l.provisions relate ,~.~.e.R.ua~;Pt:Q~~t;\~~~9~ ~... UrWlJ~;" ,. 
and due process of law and these apply to any classiffcation. The connnitt;ee\'has .... .'; .,' 
reached the conclusion that it was not giving the Gener~lAssembly any·po-wer~ieh.),;: 
it does not already possess, by virtue of its general leg1.slative power und,rr;,$E~clti~';r:;':.: "i. 
1 of Article II. I think that 'ole were mindful that Qh~naernight suggest to ~e . :;.. 
couX'ts an intention to retain the present status in certa1n areas and we tri.ed to, ;'" 

. make the recommendations for Article XIII broad enough to take care of them. . , 

. '" .•
,<' 
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Hr. Carson - 1 thhll'. '~~h(;: repo"ct is an exccll,~nt one and orl.e that I subscribe to. 
1 '-Jas jl.lf;t cOlJcernecl about t;LOse t,'JO probll:'liIb. 

• i'll'. J\<d~,.'nn - .\n~ you c(;nc~:rnecl \'lith ::'IH' 3cction ;:lS pre.senLl;7 drafted may not 

• 

[Jl:ovJ.dc j~;)r: tl1rl l:egul.::ttiol1 Dr foreign COL"PU:CiJtiOllS or for classification of cor:'" 
por.:J b~ un. i.L; ';' 

Hr. Cur 'on - \.Jc 1(.'.1<1<., in Ollr CorHiticution <l :~nec :fic provision t::nabling us to 
L(~g'Jl(ll,-' U:( blJ::.illCS!;. SIJpcrvi:;ory ;il1:"l rf;v'dDtory pO\o}crs nver the organization 
atld bu;:.;i'J.C'·;s, Scr;tlol1 ?, an(l ir.su"'Ilce of ;~t )ci~s and ~;eC1Irities and over tile business 
of I')te(1.,. ;ll,d securities of foreign corpo;:ations. vJhy do \-Je n(;~d a constitutional 
pt'ovisiol1 ,no all even vlith r~f;pect to domestic corporations? 

~trs. Eriksson - We probably don't. Some st2tes have no corporation provision at 

• all. 

• 

J'lJrs. S'';wlE: - \"';2 i.nvited comments from Sp.vl'-·3l or8anlzations. The Corporation 
Committ",:,(:, of the Ohio Bdr A::,.::;ucLition r0p}i:'u that the only two thingsthClt they 
felt ;;[Jould i)~~ :tctal.aed ~,leret]'e matter cunc.<:T'ling general l[~vlS and the matter of 
ntoc.:k O\Jl1Crf;!lip. I should poi:J.t out th<,t the. question ~"8 'pere faeed uith--shou1d 
vIC rC('Olnfil'-nd a dn:nge '\,'hen \ve hnve !l~'t be2n informed that the present provision drc 

c),('<.lt.1n;:, prohle<1s, ~~o it \U1.S a qUl.. ;:,Li.on for tile connnittee :"houJd ~ve recommend chaIlp;e 
bC'ci:lu~;C of a lot of ",h<.n: ,ve cons i.de::f:'.li UI'IH.:ce3sary change in the Constittition. It's 
not ;1 q;\c';j Ion of re.eommending :mbstantive ciwnges. ifany constitutions have nothing 
~bo~t corrorations. 

'.� Mr. fry - It'~ a cl~sRic e~"rnnle of tak~lB considerable verbiage and coming up with� 
a ::;i1npll~ ::;t,lLc:went, and tht\t is ill1po:ctant «illen \ole. consicle:r.: cOUf;titutional :revisiol't.,� 

•� 

Hr, Car~,on - T (hnlt w,··,t to hold lip th0. proc(~edings. T raised the que:;tion because� 
1 'vHf; r;l·n.(~(:n;ed :lnd t;('(;ondly) tllr,tij imybody \'/CJ:1ts to be very sure of this, it conld� 
bt; s impl)' (lCT);·. I pl:~n>'Jn<111)' \Y011Id luwe to vote: "Noll on tId.s. Host of the companies� 
that (10 busiiWSS i:1 C/I.i.O <lre not; Ohio corpuI'~ tf.ons, mostly ])ela'·..lare corporations.� 
J'hey [()rnl the it" corpor:xl j,m_~· ill Do.: b"nre 2nd do business in Ohio. I thir,k it imt)ortant� 
that no·::!ti.u;,; ;,<2 Jane; to prevent th2 ::tate fj·O\Ol. rcgu lating them, as fully as Ohio cor
p,Yl:ationp. 1 jllr;t H'lnC to m~:~c sure that till.'; can't be used in any "Jay to restrict 
that rCfj:·cll.Cltic.>TI. 1 ''''Quld ht~ :;lud to try tiome language and get it to Hrs. Sowle before 
the t1.o·c nl0.et5.ng.

• Hr. Cr.p-tcr - Hrs. SO;l.L(~, \wuld you be ~'lilliDg to rec:Ill your- motion? We will post
pone this until the next mectipg. 

If. was ~;() .1grecu. 

•� The. ComPl:L~si.(m .?djo1.1rn r 'd unti 1 DcccrnbQr 18, at 1:30 p.m.� 

Ann M. Eriksson, Secretary Richard H. Carter, 6hairman 

• 
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• Ohio 'Constitutional Revision Commission 
• January 23, 1975 

Corrections to Minutes of 
December 18 

", .'''. .. 
I: At the bottom of page 2 snd the top of page 3, the followirtg should besubst.tt'6t.~· 

"2". c.':. ,J<, • . ";'1
" '\': .' 

for the dialogue in the minutes submitted: . , 
. .>' 

Mr. Carter .. The budget comes up on a biennial basis and we're right in the middlll';, 
.. ',

of our biennium. The question has been raised· and I think it might be worth a 
\� 

moment's discussion to what exten,t the Com:nission should monitor its ··oWn, eXpense~r~<,
 

It's a very proper question. I have here some figures that Ann prepared £01"8..'"� 

propriations. The Conunission is a state agency and as a result we are 8ubjeCl~ eo;~
 

review by the Auditor's office.� 

Mr. Shocknessy .. But they haven't audited.� 

,,:.; 1Mr. Carter .. Not to my knowledge. What I was going to do is to r~questtheAtid~tor'j,.. ..'j,
;: 

office to give us an audit of our Connnission accounts, and then communicate with' . J 
· .1"-'J " 1 

' .. 
Our problem is we don ~ t have the ,faef.l"; "". '!'~:'.:the members and give them a report on that. -" ,. 

. .~ . : 
ities ourselves to dd the accounting. 

Mr. Shocknessy .. We must have the facilities to put things on paper. I've never' " . 

served on an outfit ~efore when I knew nothing about the finane.es. • 
Mr. Carter" Our budget has been running appreximately $300,000 per biennium.� 

Mr. Shocknessy .. I want to know how it's spent. And we certainly have to &4>' to� 
;~ . 

this Assembly with a new budget. • 
HE'. Carter .. Yes. ,W~ do have .another very important matter pending. At the last 

.... 
Commission meeting the 

• 

. . {, 

':," .J,. 
.. 

J(/ . 

, I. 

,,! .'. . • 
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Ohio Constitutional Revision Commission 

December 18, 1974 

MINUTES 

A meeting of the Ohio Constitutional Revision Commission was held at 1:30 p~m; 

on Wednesday, December 18, 1974 in House of Representatives Room 11, State HoUG'~. 

Chairman Richard H. Carter presided. 

The following members were present: Senators Applegate, Corts and Dease, 
Repr.esentatives Celeste, Fry, Roberto. Russo. Speck; Messrs. Aalyson, Carson, L"rter, 
Clerc, Huston, Mansfield, Montgomery, Mrs. Orfirer, }~. Shocknessy, and Mrs. Sowle. 

The minutes of the meeting of November 26 were approved, with corrections, as 
mailed. 

Mr. Carter - Just a couple of quick announcements. I have here a stack of pictures 
that were taken at the last meeting. I will pass them around and ~oJould like t-:> have 
them back. I plan to pick out 10 or so that I think are representative and then at 
the next Comnission meeting we'll give you an opportunity to indicate which ones you 
would like to have and we'll have them made up. . 

We are trying to arrange a meeting with the new leadership of the House and Sen
ate to discuss our program for getting our work through the legislature during the c~
iug session and to that end Ann has prepared an interesting list of the things that 
have gone through the Commission which will be sent to each of you. I think it is 
rather impressive when you go through it to see all the things that we have done. 

At the last Commission meeting we had the question of Section 10 of Article XVIII 
which is the right of municipalities to take private property for public pur.poses. Just 
to give you background on this for those who were not at the last meeting, the original 
conunittee recommendation was no change. Hhen it was brought before the Commission 'there 
were enough people that were concerned about approving something they didn't like even 
though it is not interpreted the way it was intended, that the committee went back and 
came up with a change, which they thought would meet the wishes of the Comnission. when 
it came back to the Connnission at the last meeting, the first thing that happened we had 
a vote on the second committee recommendation, which was defeated. A number of ro~bets 

felt it should be repealed. As a result, we took a vote on that and it was clos~ enough 
so that we held it upon until this meeting. We now have 12 votes in favor of the mot~on 
and six against. We can complete the roll call, but there is no chance of its pagging 
because of the large number of people who have not voted on this. Is there anyone who 
would like to be recorded on this for the records? (Several persons present voted.) . 
Those voting "Yes" are Messrs. Aalyson, Bartunek, Carson, Carter, Clerc, Guggenheim, , 
Heminger, Montgomery, Shocknessy, Mrs. Sowle, Messrs. Taft and Huston. Those voting 
"No" are Senator Corts, Messrs. Fry and Roberto and Speck, Dr. Cunningham, Mr. Manil'field 
and Mr. Wilson. Mrs. Orfirer and Mr. Skipton abstained from voting. The Chair witl de
clare that motion defeated which now leaves us without any recommendation on this section 
and which means that the present section would stand. This is a similar situation to that 
which we had on the gasoline tax so I would assume this completes the report on muni~ipal 

corporations. I would assume that our report would appropriately reflect that the Commiss
ion was unable to get the necessary votes for the alternative - so the practical effeet 
is that there is no change being recommended. 

t:., I .. 
~. ,,; 
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, ,'.',' :'." '" . '. ,',':_',,::~ ... \,(i~~~,,:~,:;,,/i'~~"'.(';-. "~""";"-~.'A 

,; .::ci,,:':~::il~)l.redabQut tne ~Qlin., tel< ""~ ~~!I"""*:,~l~'~"~"~;\,f;,~,::,!,:,,,.,i"I.' 
A ',;. ,~'';'<J\f,,'tl ? ,' , 

Mr. Cart~r - At the end of the last Commie.ion meetiua, '1ft•• Sowle pru~t"-~1':':'1;':'1: 
ee's recommendations on corporations, and there was s~ concern evidEJncd bY ..... 'II) 
although he was in favor of the general approach, he w. concerned a1)out,'a ;Ce:U~! \j 
terpretations that might pe ~~e, so the cOlll1it~ee wen,: biack, t\\'1. ""~~,,~;:'~tt'f, "1)'~;'~~' ,: .. 

: us a report on this, Mrs. Sowle. ,I, ' • "~ ',' .,::':.+,;",,~".lI¥ ...... ,!~~:: ':,~ ';-,,-,.., ,"': >'e; 
. " ". '-~.,,: ..'>.A-'''. j...'" ',>". r~: .,"1:..: " ',; 

Mr. Sowle - I might say that our committee is not tn ",posi~Jo~;to:~,:,~~.\,jti4~'~~Jj::::/i!:t 
this because we didn It take a vote. We considered otte set of language and -a..,'C8t's;ortJlW3.:, ,i 

.' given me some language of his. I'm wondering if it m~gh~,J;t()t ,b6,~et~er"i:j.;t::'~',~lketl'~~t'::" : 
it once more. There are no .substantive differences~ .-:;r.t,' ~.a tDatt.r::~f .dtj,~~~~~r~' '>.f,::~';::':" 

. . ...' ,.,. ,".' "f,,~,.;:;.jti;,1;(i.:;.;;ei~~l J;/'i ~::;'i.I 
Nr. Carter - What you '.resaying is that you would like th. committe~~.1~l'~~i~'::~~t{<\1:;':?',;;~ 
.......re "0'nsideration ,; _" ,.,'" '" ;t' ,', ,:f;,}:,,\,,' : ,> ';;,,-{''''~ :' ,,' " f' 
u,,", ,,.... ,', ' "'/':' ;.'.~:";$.~.!~r,,~!,~:,\"J~., ,',": 't::·;;f:·;:,"J.I.. ~':".,_ :',:- 'Ji,'t'. • 

, .:: ,". , " '"e, '·'l);~<'·.'::;,t.r;'i~~~t:"~~.:r':)::~f!</!·:,~~/>'~'::'1i': 
Hr. Sowle - I don I t think the ideas are different, really. between ';~lblan~;lh~iliI~:~ff>~ia::';"'<~." 

, were discussing this mornill8, but the 1J ••"je is'd;L(f,6te.J,o' :,' . ;:;,','1r~;jt+(;~!1\\;;~.t.'f~:'~/"'; 

:' Mr. Cuter ~ I thlnlt thet' e the apprQpXl~t" thing tQ 4o•• ,1le1.... ~...li~~t',~j~\,j: 
'. inputyoum1ght have on what the cosmitt~~ came up wi~;,;~S'.ftOiWh~~~+,~~~,,~~~~:;::~~\!';':~j;"<:,', 

.... ~em:oc::::~'":~reed. '.,'I' 'j', . '. '.' ....~;i".,~;·;~::tr.~ 
Mr. Cart,~.; We will then not pr~sent .it to the Coami~!liot\:l:;~8y;.Dut:WI,li"~;t~""*iiW,:' "j\\:;', 

next meetins " ... .•• '. .....•. . ·';:/l~~'::";~~;~~f.".'i 
'" Mr. Shock?:IUSY - Will we have a new Commission in. Jatau,al"'~: ,tW -.t'~/~f-;·\;'~jt·'l:'''/> J 

H.'. Carter - We are empowered pr~sently ~y the legisi,~~u~. to b~ in,,~S~Sfj,'~~~~,t~~\,,\~~<,,:~ 
" t?C ~QtIliug year of 1975.We have a two year authorLlt~,:~n~ ,ThAi! l~~r~$:1at:,1~.j~~~,~,~~i)'l:':.:.:';';/:;.l 
~Dviouslygoingto have to have some cha¥\leS • WeIll n~V~,~ :cQnun$.~S1~l1;;"t.'tJt'~f~~;:Ii'!lJ#o,>G" 
bers""and as you may reeall~itts ~p to, the ,le~is1:att1efJ.'~F,.:,;tQ••·+~~\,~~.L~~~~~':if;,',' 

. 1, Comhsion., We hqpe to get that squared,away JUs~; as .,qut.~ldy,; as,we~,n.. i",,;. li.4';t~:i:i'::(;iltt~:;#~:;: th!>:,:,::, 

I' Mr. Shocknessy _ Are Yell going to meet ~efore th~m~~J;e:,~j;,the:-iAS~~i~:~~~tt~jil {l:\~f~i,~~'~. 
, ',' ' " ",' ',';":"f, ,',,';.' - .:-i-~. ,~'->~1~\~,;?"i~~;~J\, ;.~t~:'~}'?,i i 

" Mr. G~rter - No, the Commission will not meet beft?re.:~.;',' '" ~'"',,,:/:~~~(r:;,,~,~1:'t(1:i(J'IJ<;,~r:~i;~:'{ 
M:r. Stloeknes,sy, - Then our n:~xt meeting, ",~11 be ai:t+er~.G~·A. coQveQfJ t' rWh~:.~M:,~ .:", . 
'b\1~get come,Up?,' ," .·I;'W,:,:'.~;:rr:;':";;~J~;':t~'>~·l·;··'\:.. ,~ 
Mr. Carter ... The budget comes up on a biem1al bas iS8tld:we t re rlght· itt,;th~,~"'l.t~v~i:~!. :',� 
~ienn~1Ul\.The question has been raised. ~D;d .1 think it JIl~~ht be worth a>~.};$dt~..,s.#~;: ," ·� 

i 10n "to wha~ extent the Commission should monitor, its own~e.xpenses.,l~I~.a:~e~y.p.,w~~e,\.,'
 
"tiqn,. r have here some figures that Ami prepared for;ap"~:r:iat:i.on~;:,),:ll.;¢~is$~";l~\<11 1

,: 

stateagetlcy and as ,a result we are ,subject ,to review ~j:;'~e audito~115qi.~~~·~r,~a~(\:;~.~~~':,. 
, going to (II) is to request ,the Auditor's offi<re to giy.e~~"ijJ;lD,:~qi."".d·~~~,;~~U!~,,!,,,,;::: 
with tlle membt!rs and give them a report on that.~II:iJ.·. . ~'; ~. '/":"., ',{ " . (f~' "T\i.c~ ',Ii,,, 

, " ., ' l:, r :>.~.,t ~.' , ~ I~ :.:-<'£::- .,j"~"" l' ::/t~\t ,'I ~ ry' '. "• 

~,. $hockne;8sy - I've nev;er served on a~ outfit befor~~.~c,~,knfW,~hin"I.~u'.~~~~,~tt 

:'~' C4~.'..•.. ",,' /\:1' '~' . ",:,~},~~,)]/:. 

, 1," 
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Mr. Carter - Our budget has been running approximately $300,000 per biennium. We 
do have another very important matter pending. At the last commission meeting the 
commission completed action on all matters relating to the initiative and referendum 
sections except one. There was sufficient discussion on why the original committee 
recommendation did not receive the necessary support by the Commission and from that 
discussion the committee would like to resubmit a proposal with respect to petitions 
on statutory initiative. 

Mrs. Sowle - A key provision of our initiative referendum proposal did not pass the 
Con~ission. We have divided the original proposal into two sections, so that two 
motions can be made, separating the direct and indirect statutory initiative. A 
very brief refresher on ,,]hat this is all about. The present constitutional provi
sion is only for an indirect initiative. Section 2 of Article XIV is the committee's 
redraft for the provision of indirect initiative. The present constitutional provi
sion is very confusing, very poorly drafted, highly detailed and very difficult .to 
read. The comntittee's aim was to simplify it, clarify it and it is parallel to the 
proposals that have passed the Commission on referendum, and on constitutional change. 
So we have separated it from the problem of the direct initiative. I will ~ake two 
separate motions because we have submitted them separately. 

Mrs. Sowle moved the Commission adoption of the committee proposal on Article 
XIV, Section 2. 

Mr. Montgomery seconded the motion. 

Mr. Carter - I would like to say that this is what the committee has previously re~o
wnendcd. Is that not correct? 

Mrs .Sowla..- Exactly. 

Mr. Carter - r£he only purpose of splittinG i.t into t'-10 parts is so they can be con
sidered separately. Is everyone clear on that? 

l~. Celeste - No. of signatures required is the same? 

Mrs. Sowle - That's correct. 

Mr. Carter TIlis has been discussed by the Commission before so I'm not sure it is 
necessary to go back over the same ground. 

A roll call was t d<en on the motion. Those voting "Yes" were Senators Applegate 
and Corts; Representatives Celeste, Fry, Roberto, Russo, and Speck; Messrs. Aalyson, 
Carson, Carter, Clerc, Huston, Mansfield, Montgomery, Mrs. Orfirer, Mr. Shocknessy 
and Mrs. Sowle. None noted "No". 

Mr. Carter - We have 17 yes votes and no "No" votes and as is our custom we will hold 
the roll call open until the next commission meeting. That looks as though it will 
probably pass as there is no great change over what we have today. Mrs. Sowle? 

Mrs. Sowle - With respect to Section 2a of Article XIV, which is on the second page be
fore you, this proposal concerns the direct initiative. This certainly was the more 
controversial at the previous Commission discussion. I would like to review, very 
briefly, the reasons why the committee proposes adding this to the Commission. if 
you recall, the direct initiative proposal would require a greater number of signatures 
on a petition than would the indirect. Of course the point of the direct is that it 

• 
does not require submission to the G. A. before it goes to the voters. 
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. The1'6~Ore the h~rdle proposed i~' h.~gh.e.r...th.. an . t....he "'~.. ... d... ~.', p...'GSed ....b.Y ',tho'~.',.;~..' ..~>i;.~.'.~~:.:;~., '~,.~.,.,:".:.·.·~.).,.:'17.::"'.','.:...'.' '.'.'.. ' ':. ;:'~.'.'~..."

,', of tit. reasons that we ciiseussed t~at t~~ ~~1tt~~~4;,c~~~~J;~t>~ ,1.~F,tt~~,;>ai.'v '~~ 
, '{~f.:e~t 'route prov,icies a ,~~;jl;:h!" ..,': ,., '\:!;kind of.,saf,~t,.valv~,;,for'}1~~)f~e.el~s :·"';i.' 
~ber of elector~. ',:; ;:i,l~The second r,e",~,~~~ that:i~~,,~~~if~nt;:"~J;~'.\f.i9~(\)'>,,:
to ,bypass. the G. A. they can' by '~.X:,~PO~lIlg ~c~ft~,lon~\;,.~J1>":ijJt~i;i+~".'~;~':I;{;';/":"'/:'" 
~he f6'eling of :he committee that ,~!~ s.ometiines*~s'(llt,s+nl',V~ij~k,~~~~,,,,,~t,",,;::,~ 
1al into the' OhloConstitution, and' we thought that wa.,,:n(l.;l1:'a.~~e,.;i,:;~'::'~"f~J~~~'i':~. 
argument that some entertained and some did not, wa,s that tlJ,iskt"ild ~fd(),.ce'~9 '..[':til;; ,':}" 
herent right of the voters to be the ul~imate legislat~rS,.~f you W.~~~;\";,::iA~~~~~'a{):~',~ 
reason' before the commit,tee. waf; t:~,at the conunitte. h~d: l;~nsl~ereQ ,s, r~,~~~~;~; .. 'j 
the Secretary of State that direct, in.itiative be c~p~~t~1y ~~bst~~,4':JPf'!'tRit!:,f'~C'~";';' 

. initiative. The. Secretary of State. feels that th!re ¢e.a lrea~; ~':'~!It~\t~,+t;~~!;\;:,:t1 
lema connected W1.th the indirect initiative: .The cOltJ}ittee ~~sn:~t,'~1~ ':~~':~~<~~i: 
position, and did come back, as you know, wlth an1~d'ire~t, ~lllt:l.a~i~I,.~"t!'i:':::';~~~t':f,:,>:,t: 
we hope cleared up some of the procedural proble~~,,,,.}~Pt'!ibel'~ /:l~' ~,2:'~~ti~A,:,(t:~)~l""': ,'it 
ities connected with indirect initiative that do not~ertain 'With.dt1:~ iltle14t,J,.v~[jtJ"'l 

Finally, there is the .idea that withatt especiallY'~en,flIit"ive;is.~u,~db~~.~:,:t~~'i~>:;;::~ 
is no point in going to the G. A.• .. ;.;.! ..· .. .. .. ll~.a.1.«•.• .. ... ,l'~.:... e. "'~.""' ...':With. a. prQ..posa:l.~.'\ .,.~ ..tb.1h e .. a ..': ,.;fex~... 'kt.h ,1.: ..',"."';~f.i.,;",.: ..•.... :rJi;.~
kept c..oming up before the connnittee was some year~. ~j..C?.. w.'.'~ en '~.. eF~";YPt..i'.~':;4.,..·~~~... g~t~. : ,.. ~..'.'.'..'. :::';" ~<'h .. '.'.::.""
issue. It was done by indirect initiative. (Mr .'bOckus•.ay saJld!,that:~(!F~~g~'S':\'J 
issue was resolved by the General ASSOO1bly.) . .. . , :",';":: ,~",:", ::", r/f, :'e 
Mrs. Sowle - 'The other issue that did ~' .. ' come up for .di,scussion b'efc)"r~li'\~e'c~t1f_;;", ,'. 
was ......·issue of legislative salaries.There,wo~\!tJ,~· Q~,,~,~~P:,;i.~,~~~g~1:l-$'~~;"';:;~~{ r 
bill before the General Assembly. I mi.ght also tuent1t)J1, you, mJ.gnt cO~J.~~}:ft, ,'lnV~_e), 't 
you feel this might result in poorer dra,ft:n~ ot. ~e~,~~~at~oll 1. t;b:l.nk, ~,';~~ff~' ;~.ll~;'" .....;. 

. ber that. a piece of legisla:ion passed by. J.nJ.tiat$v.e.~,.'~$Se~by.~e,!c'tEet:'~J~~~~~7:.i"'1 
be altered at the next sessJ.on of the legJ.slature. It is nat,.somethirl8;t;"~la,~t~fi';.~'~,;;;". 
tr1evably on the books. Of course the disadvantages 1iliat~v~J?::~~i~"~l~¥~li4t::,\';' 
that it does by-pass the legislative process, th~.by ~~t, ben.fi:t'!hl;#~:'f."~e.j:l~;P;~k~':«"::.::,~ 
,ativ~process before the General A~se~bly andnotb.e:~fl~(i~ .. :~.)i::~,.Y.. '~!J~~'1f.t'''~~:)~~:::.'',~::;~ 

that' are .".llab1.. . .... ..... .ie, .... ,,~~ "~1~'\'t';:~,!1';;tkJ 
Mrs. Sowle moved the adoption~y the ..Commis~lct~ \~~:).s,eeti~~:~.',Of;':~~~1~:~~~~,:1~fi:,t~',:~ 

Mr. Aalyson seconded the motion. . . '., . "~il~,:::;:.~<,,,?l.~\""/:' i 
,. ~ , " '. '. .. ~':, ' _,' . :",. ;:. "l'>~ :,'::::'" ~j:'~\, i ."'.:.~ 

Mr. Fry - Mrs. Sowle is very pers1l8sive but all ~JtndWJ~ that~.\1~",~¥~~iO"J~t;L;'. ;'1 
states by this method certainly hc.ven' t showri wha:~J. wou~d caLl.sea~", ~~~~~e: ",". '< ''','! 
ie,;~~l:~~;Sf~~g~~a:~~ebet~: :~~:~~i~:.le~~s~:;;v~i;;:;::e~oo~b:a;=~:~~~;~,~~:~#*~'i;::::.;"~+ 
n1.a and other states. I, can't support this p:topos,~, amendment. I :,;, . " "i!, : I;',', ': 

, "- ' . ,:.: 

" 1· ", :'.,,> i~. .r. > ;: j,:, ;;< :(.' 

Mr. RUf:lso .. I don't believe it goes far enough. If t~ke$ almost a~r.lQal1f:,:s;1iA~t1J,~~4!I~t, 
get a statute on the ballot as a constitutional ainendtDtirit, 'so wewlill'='tiJl be..''Ft~~f,''; 

laws into the Constitution." ~'>;. .... . ' ,,;,,;:{:~'(.i ",;JJ'::::'~'\"; '(':'. 
Mr. Carter - First of all, 175,000 p'eople don It p~~8J\~: l:~v, itilu8~;~~~:,~,'tt,,~:~~';\>:~ 
ballot and it has to receive a majority 6£ the entire voters of thest$'~~" iI1Yguefl$ .. ':;':':,;, 
is that, having t~at kind of support, the .legi$la,f~re;'9~l;d pr(),)Iil"l~~"\~:}.i£!.l~~~:;.~ci~<~~id\:\ 
~iOU'$ about chang1.ng ,the intent ?f~ometh,l.ng p~s~:at,:,~ti>t,~.t:f!*:f';;:~*t';,f"~~:'f;fl~I,,;~r>j 

'.should· be gtaven in stone. That s'~ eons~itut,;J.9,D.41~en~~ ,i,: '::~)~"',;~;\~t"t;:'.;f~I,t".,'~iiY.~'l<':"~'. 

• . i • ,,' . '.. ":)";":~:~,:~\.~~',~,,/~:::;,r,;~~,','!:l:L""i~:~,~·,t:1,;"/:'~~~;j.~,:,,,,;::~".;,i(:l.,~ 
. ·~:;.l .~i:: '. ,..-; ~ . '~m,. lllt~,~~. '" ",,",'" ... 

<,.; ,; ;: 
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Mr. Speck - If one is afraid of popular initiative because it may be ill conceived 
legislation, poorly drafted, then one would want to go with this proposal because 
it can at least be cleaned up with presumably the intent not being tampered with. 
A consti.tutional amendment cannot. I think secondly there is one area which the 
legislative process may not be responsive to the majority of the people and that 
is where you get a substantial minority of the people feeling intensely about all 
issue and majority of the people feeling less intense about an issue but on the 0ther 
side so that for:::: the. majority there is not a great deal of feeling and for the 
minority there is. To wit, the gun control issue. Public opinion polls show that 
a majority of the people feel one way. The minority, hml1ever, feels very iutensely 
on the other s ide, and the legislature \,1i11 probably not respond to the majority 
because of that. Because legislators can count and they look to see how when you 
have an intense feel~lg on the part of the minority, intense enough that they're 
apt to make an electoral decision on a future legislator on that particular issue. 
r think that theoretically you can make an argument for a direct initiative on this 
basis to handle this kind of a situation. 

Mr. Montgomery - Is there any safeguard at all as a practical matter to keep legis
lative matc~rial from being included in the Constitution? Is there any judicial re
view'! 18 this thin.g '\olide open? Can. you attach anything that you want to the Con
s t i tut ion 'I 

Mrs. Sowle - That's the ultimate document and the people control that document. The 
courts \'lould not say "you can't put that in the Constitution, its legislative mater
ial." 

Mr. Shocknessy .. That's the basic document. It's the people speaking, finally. 

Mr. Celeste - I share in the concen1 that has been expressed about the temptation 
that people, if they feel strongly, should go to a constituti.onal amendment. But 1 
also have a hunch that if they had this alternative of direct initiative, they would 
use it more frequen1:1y. lt may mean that ill considered matters are put before the 
people but at least it S in an area vlhere corrections can be made.I 

Mrs. Sowle - Gun control strikes me as something it is undesirable to have in the con�
stitution. What ~l1as appropriate at one point might be unworkable 10 years later.� 
I would like to make one point about \'Jhnt you said, Hr. Fry, concerning the Califor�
nia situation b(~cause He have some interesting materials in our research aboq.t that.� 
The comm:i.tt(~e members were very concerned that \,e avoid the California situation spe�
cifLally where any nUlober f)f issues may appear on the ballot. What we found, hmo1ever� 
was that it wasn't this prOVision that caused the California situation. It wasn't� 
the percentage of voters required to sign a petition. The number of signatures re�
quired in California is a much greater number percentage wise, than the number require� 
in Massachusetts which also has direct initiative and yet N.('lss. has few proposals� 
every election-relatively few. California has just dozens. So we felt that we� 
couldn't say if you get it below a certain percentage - there are other factors which� 
seem to cause that.� 

Mr. Fry - I don't think that the number of signatures is an important consideration.� 
I think that where your legislature is going to change its complexion every 24 months,� 
any who feel strongly enough about a matter have an opportunity. I believ~ in ~epre
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Mr. Speck - I think the political culture determineS what happ~ i~ t~~tate· ,)', 

rather than the numbers, or percentages re~uired. r ,~sked Jesse Unrufl., '''1\1 ~b~ ~~ , 
'.somatty'issues on the ballot and he said I.t was the California climat;e .. ~:t.s'·',~, 
'Duts do well there. ,> ,~' 

" ~<':' 
Mr. Celeste - There is another point which should be mentioned, perhaps :.;, t'he iSkx~f.i ' 
on the ballot whether they were put on the ballot by~he legislat;ureor 1)y, ,rionstiW", 
tional amendment, the vast majority in the last ,f~ y~a~s nave been defeafe~h: ~Qtel:~ 
:ate essentially very cautious.' ' ' '.,. ,'.' ,,' 

" ~' ' , 1 
",\. { 

Mr. Roberto .. I guess I have mixed feeling. The ,idea of direct iiliti~ti~~',is. vary", ".;. 
appealing, and I am, of course, very l:lensitive td direct input ori the'artof th~;:"; 
citizens on the ballot. What bothers me, however, 1s my pers~l~e~d:~ce :Ln(·:~" ~ 
that where this kind of issue is put on, the balto~, minority groups Wh,~('Ji ~~.el ~@se.~ ·1 
ly and are well-heeled financially, can get justabouf;'anything th~y' ~ant;,~,','~tp.e.:uu.ll~" ,',~ 
lie, when subjected to an intense propaganda. barr4ge, leaves. very tittle';puld:.itd'is:,
cussion in the sense of hearing all sides of the question. Now 'fnere are :atlot'~.:. ,~ 

r 

criticisms of the legislative process and I)f course T,qeare sUbject;~d,~~,p.reitl!Jutes~9~',l 
but tRy experi.ence with the legil:llative process i~ that there is c:on~Hierabl~'g;tv~,/' " 
and take over a period of time. To be sure special interes1;~ are atworkp~1: I'd~ft 
thirtk the tA'.adisol1 Ave. approach is as effective in the legislative"i>r~,e$f3.as :i,t1$: 1 
on the ballot, where it is difficult to discuss issues. So I have JIlixedf~lal~n,,~:~':~ut, ,j 
this thing. . ,'" • 

Mr. Carter - That I s a \vell spoken statement of the pri.n:cipal reason onth{O'~her .i~e., 

Nr. Russo - The fact of the matter is that you built, .. in the safeJ~uard byg1V;i:pg, 
the legislature the right to deny that 1m., at the next session. Sow'natevc'l; the pUb'oio 
He does, we have the right to change it. ". 

Mr. Roberto - If I ~y respond to that Itt. Chairman. My only problem is~hai t'm not: 
E!tltirely convinced the legislature will mal~e changes when the mat~er"ha6 5.\1st be,_, .. , I 

'roted on by the people. " . . , 

~~. Carter - This is one of the most interesting questions that has faced the CO~$$~ ,4t 
lon. The discussion has pointed up all of the relevant points on thl iSsiJ.~~' ",.' 

Nr. Russo'" The Constitution says the people reserve the right of the <initiative .nd~j' 
re.£erel1dum, and I think we should give them that right. I~ takes too:. lolis,in theJ::i.n... 

'.•..: .. "':',

direct process. •Mr. Hontgomery - One guideline we have used is, is there a compelling r'ea~ot\ to, change ," 
the Constitution? We have gotten along well in Ohio without d1.r~ct init~tive":we' " 
don't have very many pieces of legislation in the Constit;ution. lcan ,~¢en() c~l1... 
inS reason for direct initiative in this state.'" '",', 

Mr. Carter - I think probably the attitudes are ptetty' welLtakenq, tQ't.~!SPOintJ.nd,.• 
I think it would be appJ:opriate to call the roll. ,\.~,( ','",' i" ." ' , 

Those vat ing "Yes'" ~~ere Senators App legate and' Corts, ' 'Repreaentatiye"Celest$'i, ," 
Russo and Speck; t1essrs. Aalyson, Carter, Mrs. or~ir~ and Mrs. Sowle •. ,~~~~seJ1,t;.td.v:u ' ' 
Fry ,and Roberto 1 Messrs,; Carson, Clerc::, Rustoh, Mansff:teld,~ntgO$ery,~:Hr.~s~~~~,';' ". 
nessy voted "No. II ' " ' ..~.' ',' 

c· 
I.', 

" 
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The Chainnan announced that the roll call would be held open until the next 
meeting of the Commission. 

Mr. Carter - I thuUr. that the most important thing is that we have an initiative 
process open to the voters. Ife are now do\vn to our Committee reports. Ann would 
you take just a moment to mention the work of the Education and Bill of Rights 
Committee? 

Mrs. Eriksson - The connnittee has not met since the last meeting of the Commission. 
Several research reports have been submitted to the conunittee and I expect to hear 
from Mr. Bartunek soon about a date for a meeting. 

Hr. Carter - There will be some interesting questions on that. Don, would you give 
us a report on the Judiciary Committee? 

Mr. Montgomery - the Judiciary Committee met this luorning and we took up the question 
of sovereir,n inununity. As you knO'.] , the nc~] Court of Claims becomes effective the 
first of January. This is a special subject matter court, which is not ex'.ctly con
sistent 'oJith the recOITJHcndation of our subconunittee which will be that we favor a 
three-tier general court system. But \oJe recognize the expediency of not trying to 
undo what the legislature did after 30 years of trying, to get rid of the Sundry 
Claims Board. \~e amended our recOTl1.l'ilcndation to the effect that we recognize there 
may be some instances that the Court of claims, possibly a tax court, some statewide 
courts of 2pecial jurisdiction might have to be exceptions to our general philosophy. 
Another thing that we did a little backtracking on ,~as to ask the staff to draft a 
proposal which would recognize the election of one common pleas judge for each county. 
It would provide for distl'icting of common pleas courts for administrative purposes 
which \vould accomplish most of \oJhat districting is all about anY'oJay, but still pre
serving the right of each county to elect a judge. We haven't put this in final form 
yet but I anticipate that the conunittee will make that kind of a compromise which 
seems to me in l:tnc ,,71th what the common pleas judges favor. We still have two more 
meetings. We should be ready by the end of January to submit our final raport. 

Mr. Fry - The mutter of common pleas judges is a difficult one in the legislature be
cause it becomes a matter of "1 1 11 vote for an additional judge for your area if you 
will vote for onc for mine." 1 1m wondering if the committee is considering any sort 
of provision bal;ed on population or something of that sort that might eliminate that 
trading back and fOLth. ltls one of the things that no one in the legislatare feels 
very good about. 

Mr. Montgomery - I think you will be pleased with the way 'we are trYing to handle this. 
We're asking the Supreme Court pretty much to be a score keeper. The legislature would 
still have the last say, but the recommendations for judicial districting, subject 
matter rules, the need for additional manpower will come from the Supreme Court. 

Mr. Applegate - On the possibility of a recommendation to do away with grand juries, 
is there anything similar on that on a federal level? 

Mr. Montgomery - I don't think there's been anything serious proposed, just general 
criticism about the way a grand jury works.

• 
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Mr. CartElr - l' d like to have a r(lJport from Lindtl' on Loe.-l GO~-~i>:'I:'w~;..:~{ ,:;.,~~; 
Wa f U coming near the""d of that. , ' "',', .' ;i" ;,. ,~*, !!"jB:,~ ,:~k " 1:1 

Mrs. Orfirer ~ Yes we're really at the end of it. We old ha"Jea llee1:'1'4a:J:h!_~r""~t:~I." :l,\'i 
As you recall, this Cormnission decide~,again8tanyi;'ec~da~$bnS'~o~IiNJ'.'~.¥,:',;, ~ 
ill the Const1t\ltion. We discussed thts a8ain' this, momi1.ng'aIML;we "~~"~~r~"'~.,~~~~~;~,:~L ··""""'ll.,:,", 
any recOItIIH!ndat1ons to you, but I believe Mr. Cfc\rsOll will ~b:t1 •. ,.. .." ." ., "" '\~'; \";,:,:1l'~r','>~ 

, . . ';:.:;,;~/~:~i,· ·;,~f':..> I:,:"i;:!,:: , ':,>':;.' '<:' i.~:,·. ;'.~',; 

Mr. Carson - The cormnittee chairman was v~ry generous with giving met~tO~~saa.~,;:~'r;' ~ 
views on the township question that a number of you ,auajT aJ:.I'.'eady~ know,ii' '1"ffe' :c~ttt~,• .'~' (i,:',;', ," t'" 
voted against making any recommendations to the COIlIit:£.:B'sion. ,I ~5~edR~tltiSfl.i:o'Uto,tti~1$ ~, 

'..( .. " • "\, ~., ,.",; '>-, '-." ,"' - ,1," 

a minority report with the full report that is goinS to' be $ene t~: th~"t~tlatit~";~~t~,';. ' :;\ 
I will present my views to the Commission. '.", . ;' ".. ~:' \;;l"~" :.. ,~~:.:~;~.":<'~J: 

Mr. Carter - I think ,..,ery Commiasion member bes tile ,rigbt to 'tlo t"at,;/"M"IlWt~,f ", l~:.' 
and Suffrage Comm1.ttee has pretty well completed its report.,~. AalY8on\l\'~sq,k~:;~~",'i ,; 
as chairman of this committee and it is now dealing with other mttt~J:i~;~ . f.'1 '>,r,·::,tt:i*t:", r;; 

,";' ,l': 
Mr. Ae.lyson .. The cormnlttee thus far aside from the review of problemS"~lt1bt~,tilt".. , ,'\ "Li) 
before the convn:Lssion heretofore, has discussed the co~titut1onal pZ'(t~is~~,t~sa:( '. .', 't': 
work1AC!!n I s compensation and will shortly deal with ot~r •.t:\:ers,Wblclt'de,«l,wttti,t~~',<~~,;/ '\' 
righ~s ~f employees and employers, and I guess we 'rego:ing;'to be di$'~;~'$:~il$',~~l~;fj,~~,4 
cannot logically be assigned to other ~otnmittees. ,1'am'go:lttg to. get" tete~wttl\::,zf~~"', ,(,;' 
and 4iscuss what: needs to be considered and when we ~it.· d9,:tt and"we':'~';~~a "~5;"!:,l 
do this pretty qui:kly because most of the things ~~j;11":~e'di8cU~$i~~:~r,; "i;1!:,-;::;)";r'. 
are no longer applu:able in this age and should be reJfiOved,:. ftom the C01\Stftb. .);,~ir 'i( 

. . .' '" d 'i. ',._,.>-:, <;/." ;~? ' .....:.'\:\~:':':.; 
Mr •. Carter .. Our study 18 not limited to things alll.$<1y:in" the leg~'S't~~t~~!.f::':~~ \',';~;:;, 

. has an}' thoughts which they would like to be taken Up '.this:1'iould h~f,'t'b~~~~Ja~~;>; ,/,;:.I\'l
cO'llllUittee to do that. . . . ' ' ,,: ::~ '>:~\::~;;;~ii!:':t~'I:':" ;,z_,b"2"V 

. . ,', .... .... " '," .• (1;":',,,,;;: ...•... ,~,. I' ,i ;~~ 

Mrs. Orfirer told of her trip to California to the art~al. meetJn~ 'C1~\tft~':,.~'«bit#t' :r 
11uncipal League. She noted that constitutional re:visl,on is one of the Jna&nfl.,.••·:o.~"ii .' ':~; 
work of: the League and the meeting provides a great ovet'view of wat, isgt)~:~. ,i.ii.~~bf~'.,. 
country. It was a productive meeting.. ' .' . '.' . " , . r";'~; .' ;:';f;~'.' ',hi' 'i ';i; 

The Co_ia.ion adjo"""ad until 1:30 p .... on 'lhuh<iay, J....My2t: ~~;~~1j';';,,'·1 
; . ..,' ~ ~ . 

;:,~~~,'";~t!"f'l 
Au M. Eriksson, Secretary 
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•� Ohio Constitutional Revision Commission 

January 23, 1975 

MINUTES 

•� A meeting of the Ohio Constitutional Revision Commission w~s held at 1:30 p.m. 
on Thursday, January 23, 1975 in House of Representatives Room 11, State House. 

Chairman Richard H. Carter presided. 

•� Mr. Carter announced the new legislative members and introduced those present.� 

Mr. Carter - I welcome the new members to the Commission. In the Senate, we have 
four new Senators: Senators McCormack and Zimmers have been appointed by Senator 
Ocasek to replace hims~lf and Senator Calabrese on the Commission. On the Repub
lican side we have two new members--Senator Van Meter from Ashland and Senator 
Mussey from Batavia. They filled the vacancies left by Senator Corts and Senator 

•� Bolton. The Senate side will have continuity with Douglas Applegate and Senator 
Gillmor. 

Now on the House side we are delighted to welcome Francine Panehal, a new 
member of the legislature from the Cleveland area. We welcome Eugene Branstool, 
also a new member of the legislature. They have replaced Tony Russo and Dick 

..� Celeste. Mr. Roberto continues to serve. Now on the House Republican side Alan 
Norris is still a member. Sam Speck had asked to resign. Sam is very able and 
resigned because he did not feel able to do the kind of job that should be done. 
Mr. Maier has been appointed and is here and Donna Pope is the other appointee. 

The following members were present: Senators McCormack and Van Meter; 
•� Representatives Branstool, Maier, Panehal and Roberto; Messrs. Aalyson, Carson, 

Carter, Clerc, Cunningham, Mrs. Orfirer, Messrs. Skipton and Wilson. 

Mr. Carter also welcomed Mr. Fry, no longer a legislator, and noted his work 
for constitutional revision. He expressed a hope that Mr. Fry could be appointed 
a public member shortly • 

•� 

..� 
Mr. Carter - The next item on the agenda is approval of the minutes of the December� 
18 meeting and I do have a couple of comments on that. Mr. Shocknessy has re�
quested that some corrections in the form of additions, be made to the minutes.� 
He did not feel that the minutes accurately reflected the discussion with respect� 
to the budget of the Commission. I concur it is so. I would like to make� 
several points, however, before I ask for corrections of the minutes of the meeting.� 
It isn't that the minutes were wrong. They just didn't have everything in them. 
When we first started the Commission, instead of trying to have verbatim minutes 
which gets to be very difficult, and a lot of side comments don't come out very well 
when they appear in print, the staff, with my encouragement, has taken the approach 
that they would have the substance of anything that was said and a verbatim record

• as much as was practical. By mailing the minutes, I think there is full protection. 
Anyone whose comment was left out could have the opportunity to have it put in or 
changed, as the case might be. I think this has worked out very well, and speaking 
from the Chair, I would much prefer that process be continued than try to make 
verbatim minutes . .. Jim wanted a little more information about what was said about the budget 
and finances so that I think you have in front of you the verbatim copy of that 
discussion and since Jim isn't here, with your permission, I would like to substi
tute this actual verbatim for a few summary sentences. I find it appropriate. 
Without objection the minutes will be so changed. For new members, minutes are 

• mailed to everyone and if you have corrections or additions they can be sent to 
the office and brought to the meeting. Does anyone have any other cor~ections? 

If not,� the minutes will stand approved as mailed and corrected. 
. t;1?: ~ 
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Today we're going to talk a little bit about the business of the Commission, 'I

the way we do things, and procedures. To go back to the way we keep our minutes, 
does any Commission member have any suggestions for changes? Is it satisfactory? 
The Chair and the staff would like to know. 

Mr. Wilson - In all my years on the Commission, this is the first time this has 
occurred. I think they are generally good. •Mr. Carter - I assume that the procedures are all right. If not, let us know. 

Mr. Carson - I think they are excellent. 

Mr. Carter - I think the staff has done a great job. One thing we are going to do 
today since it's the beginning of the year is the Director's Report. • 
Mrs. Eriksson - I thought it would be appropriate to review very briefly where 

we stand with respect to the total study of the Constitution and reports to the Gen
eral Assembly. This is a new General Assembly but according to the statute that created the 
Commission it is the middle of the Commission. Commission members' terms expire in 
January of the even-numbered years. Only replacements to fill vacancies are made in •
the odd-numbered year. The statute also specifies that the Commission shall report 
to the General Assembly in the odd-numbered year beginning in 1971 and at least every 
two years thereafter. As a matter of fact the Commission has @ade a report to the 
General Assembly each year of its existence so we have so far filed four formal re
ports with the General Assembly. The first report covering matters relating to the 
Le~i.slature itself in ArUcle 11 of the L;onstitut1on. the second r.eport covering •
Article VIII on State Debt. The third report covering Section 1 of Article XVI which 
deals with the process of constitutional amendment. The fourth report was filed with 
the General Assembly last fall covering Article XII on Taxation. As a result of 
committee and Commission action in the last year we have 5 additional reports that are 
in the process of preparation. One of those will cover the indirect debt limit which 
is a single section of the Constitution. The second will cover the Executive Branch, •
Article III. The third will cover Local Government, Article X on counties and XVIII 
on municipal corporations. The fourth will cover elections and suffrage which are 
Articles V and XVII and a few other miscellaneous sections and the fifth will cover the 
initiative and referendum. Since the last meeting I sent a request from Commission 
members indicating that there was an opportunity for filing a minority report. One 
such report has been filed and I assume that since I did not hear from other members •
that no other member wishes to file a minority report to any of these five reports. 
We are also preparing not only reports but joint resolutions for submission to the-
General Assembly and it may be that the Chairman may wish to discuss this at a later 
time. The resolutions will incorporate the recommendations in all of these reports 
and will contain the recommendations in the prior reports that have not been acted 
upon as well as the ones that are now being prepared. The plan that was adopted by • 
the Commission late in 1973 indicated a desire to submit this year, 1975, as many 
recommendations as possible hoping that legislative action will enable many of these 
mcommendations to appear on the ballot in November of 1975. 

Two major topics that two committees are still working on-~one is the Judiciary 
Committee and the other is the education and bill of rights committee. In my opinion • 
most of the rest provides no major topics, but miscellaneous matters which are now 
being considered by Craig Aalyson's committee.� 

Mr. Carter - I would invite any questions or comments that the members might have.� 

Mr. Carson - Do I understand that the Taxation report was submitted?� • 
. l' !~;51.8 
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Mrs. Eriksson - It was submitted in the fall, Mr. Carson, but it was not submitted 
in time for the legislature to act on it. I should mention one other area, Article 
XI which concerns apportionment. Senator Van Meter has already introduced a reso
lution on that topic. It was not considered by the committee that considered the 
legislature, Mr. Skipton's committee, on the basis that that article had recently 
been revised by the people. It was postponed for later consideration. 

Mrs. Orfirer - Did we ever consider the present problem of the lapse in time that 
led to the present turmoil? 

Senator Van Meter - There's already been a resolution introduced on that. 

Mrs. Orfirer - Yes, but did we ever consider it? 

Mrs. Eriksson - Well, we did consider it not in the context of its being a situation 
of a lame duck governor and a new legislature for a period of one week. The problem 
is created by the fact that election returns have to be submitted to the General 
Assembly during the first week of the session and the General Assembly opens them and 
declares the winners, so that is the reason for the one week gap in taking office. 
The Commission determined to retain that section in the Constitution. 

Mr. Carter - There is no reason why we could not reconsider it. 

Mrs. Eriksson - The same things can be accomplished by a lame duck legislature after 
the election by calling a special session. 

Mr. Carter - There are a number of matters that are still before the Commission that 
lu;.vc not be~l1 acLtlo on out: we woula h.ke to have a crack at. If any member has anything 
he wishes taken up, he should say so. 

Mr. Carson expressed the opinion that the Commission should study the question. 

Mr. Carter - I wonder if it would be appropriate, Nolan, since we do have Craig's 
committee, the catch-all for items that don't fit any other committee, to ask that 
conmittee to take a look at that. 

Mr. Carson - It would be easier than trying to reconstitute an old committee. 

Mr. Carson moved that the Commission take a look, in view of recent developments, 
in the six day problem, and that it be referred to Mr. Aalyson's committee. 

Mrs. Orfirer seconded the motion 
A voice vote was taken. None voted "No." 
The motion was adopted. 

Mr. Carter - It will be referred to Mr. Aalyson's committee and I am sure that the 
staff can furnish background. 

}~s. Panehal - What is the time table on the Commission recommendations? 

Mr. Carter - bur initial objective a year ago was to finish all our recommendations 
by now. We wanted to finish in 1974 so things could go on the 1975 November ballot. 
We are ready on almost everything except judiciary and education and bill of rights. 
The five reports that Ann talked about will be ready. These are all ready for the 
legislature. We do not have time to get the detailed reports out. So summary reports 

, 
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will be ready and are in many respects easier for the legislature. The reports are t
professionally done but are on the long side. The question I was going to pose to 1the Corranic;sion--we have not met with the legislature for two years for dinner which i
I thought was a good way of getting across the current business of the Commission� 
and cOinmanding legislative attention. We thought we might do that again this year,� 
and call their attention to the fact that there are some pending matters before ~
 
them and distr.ibute the surranaries. Oliver Ocasek has said he would see that the� I

ISenate pAid attention to the recorranendations to the legislature. I am sure we will J 

get support from the House as well. We might schedule a dinner meeting with legis
lators at the time of our next Corranission meeting. ~ 
Mrs. Panehal - You do not plan to have things for the May ballot? ,I

I 

Mr. Carter - No. It takes time. One of the problems this year is the budget. :1 

•
,It would be helpful if we had our recorranendations to the legislature before the I 

governor's budgEt goes in. I
Mrs. Orfirer - I was going to raise the question of whether it might be more bene I 

ficial to wait until our recorranendations had been sent to committee which might 
have some questions and thoughts. 

Mr. Fry" It seems to me that we are at a crucial point in getting legislative action. 
A lot of time and money has gone into this Commission. I think we need to get legis •lators who will. 'be responsible for pushing this on through, so we get action. Perhaps 
get bipartisan sponsorship after conferring Fith the leadership. 

Mr. Carter - It does take a few dedicated people to make a program move. 

'Mr. Rohertoo .. M'I:". Chl:d'l'"ll'l,g.,; T r"0111,d he. h~l'I'Y t-:'\ SPf',,\1( ,.·,if-h aTl.~·'''''l'' ~o fhrt +'h,E' 'r 4 g'bf" •senators and representatives who are interested to carry these proposals. There is 
no difficulty in finding sponsors. It's just a matter of someone organizing that 
procedure. ' 

Mr. Carter - I think in the Senate we're in pretty good shape. I had a very nice 
letter from Senator Ocasek in appointing the new members of the Commission. Senator • 
Headley, chairman of the Senate Judiciary Committee, will handle the proposals in 
the Senate. As I understand it, what Oliver intends to do is to have all the Commis
sio~~oposals go through the Judiciary Committee. We talked to Vern after our last 
Commiss ion meet ing. He has been a good fr iend of this, ,Commiss ion and I am sure 
there will be help from him. We will very much appreciate your help, Mark. 

•11r. Roberto - I understand there was some talk of a select committee. It would be 
my judgment that four committees, Ways and Means, Judiciary, Local Government and 
State Government could handle these. I doubt that a special committee will be es
tablished. 

Mr. Carter - Your offer is very important and very much appreciated. If necessary • 
I would b~ glad to come d~Nn to see the legislative leaders when they are available. 
1 would like to ask the Commission members whether or not this dinner is worth while. 

~~. Roberto - I think it is a good idea for legislators and Commission members to get 
acquainted and to identify issues. If that's the purpose, I think is has much merit 
because there is little opportunity otherWise. Onc~ you have made contact with the • 
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legislators, you begin to build a bridge between the Commission and the legislators. 
I'm not sure that's going to solve all our problems. I think it would be particu
larly helpful to the new members of the House and Senate. 

•� Senator Van Meter - As a new member of the Senate two years ago, I found the dinner 
meeting very helpful for knowledge and background of what the Constitutional Revi
sion Commission was doing. 

• 
Mr. Carter - I get the impression that legislative members think it would be a worth 
while thing to do. 

Mr. Wilson - It certainly can't do any harm and it may do some good. 

Mr. Skipton - Never expect too much out of anyone contact. That is a first step. 

•� Mr. Carter - We might take that opportunity to announce legislative sponsors.� 

Mrs.� Orfirer - As long as we just use the dinner as a springboard and concentrate 
on these contacts, we really have to work on the legislature this session. 

Mr. Carter - At the last one we had a 10 or 15 minute program during which we 
highlighted our activities without trying to sell the details, and ~"1e would do 

4t� the same. We should go ahead and get our resolutions introduced if we can. 

Mr. Skipton - I agree. We could identify our sponsors. 

• 
Mr. Carson - I think it would be a good opportunity to review where we've been and 
where we are going. 

• 

Mr. Carter - Mr. Shocknessy asked about Commissi.on's finances. It's certainly an 
appropriate question. We have a financial statement and a proposed budget for you 
today. We are not an independent agency in the sense that we have income other than 
aa appropriated by the General Assembly. We have to rely on the state auditor to 
audit the satne as any other division of state government. We have requested an 
audit and were told they would do it as soon as they can but we have no information 

• 

of when that will.be. Here is how we spent the money in 1974-75 and a proposed 
budget for 1976-77. It is my view that the Commission has been very well handled 
financially. If you look at the first page you will see that out of our total 
expenditures in 1.974-75, $100,000 has been spent for salaries and personal services. 
Those are consultants and occasionally we need some tempora~help and that sort 
of thing. The rest of it is very slim. In-state travel--you know we are not paid 

• 

but we are reimbursed for costs in coming to Columbus. Personnel is the biggest 
expense. When the Commission first started, a special committee was set .~.~ 

select a director. And the Commission approved Ann as Director in pay range 45 
which ties in with the state system and she is still in that pay range subject to 
regular increases to allow for inflation. Ann was given the authority to hire the 
appropriate personnel at the appropriate levels in state government. So we don't 

• 

have an independent personnel situation. I'm very comfortable with the way our 
finances are being run. The budget for the next two years is essentially carrying 
on the program as we have been doing at about the same level. As we will be finishing 
our voting procedures, which I certainly hope will be this year, there's a great 
deal of work to be done, documenting the work and printing. I would like to see a 
book of the Commission's proceedings put together and there's a lot of staff work 
to be done and we are going to be working with the legislature. So I think about 

•� ,,' ~)~521 
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another two years work is going to be required. With that preamble does anybody 
l)ave any questions on the financial report? If not, the financial statement and 
the budget will be attached to the minutes and absent members will receive them 
by mail. 

As you know there are pending matters on the statutory initiative. The results 
are identified in the agenda. 

The vote on Article XIV, Section 2, the indirect statutory initiative, is as 
follows: Those voting "Yes" were Senators Applegate, Corts, Gillmor and Ocasek; 
Representatives Celeste, Fry, Roberto, Russo, and Speck; Messrs. Aalyson, Carson, • 
Car~er, Clerc, Cunningham, Heminger, Mansfield, Montgomery, Shocknessy, Skipton, 
Sowle, Taft, Wilson and Huston and Mrs. Orfirer. None voted IINo." 

The motion was adopted and the roll call closed. 

The vote on Section 2a, Article XIV, 'the direct initiative is as follows: • 
Those voting "Yes" were Senator Corts; Representatives Celeste, Russo and Speck; 
Messrs. Aalyson, Carter, Cunningham, Or firer , Sowle and Wilson. Those voting "No" 
were Senators Gillmor and Ocasek, Representatives Fry and Roberto; Messrs. Carson, 
Clerc, Heminger, Mansfield, Montgomery, Shocknessy, Skipton and Huston. 

The motion was not adopted and the roll call was closed. • 
Mr. Carter - We have one item of business, on corporations. It came from Katie S'owle's 
committee which Craig Aalyson is taking over, and in her absence I have asked Craig 
if he would be good enough to report for Katie. 

rUe Aaiyson - ~acie a~scusseQ changes in Article XLil, Corporations, at the last meeting. • 
Primarily the purpose of the change was to eliminate some prOVisions that are no longer 
necessary but particularly to refine the language and the clarity of the Article. A 
proposal was made by the Commission. I think Nolan had a question about whether the 
section would accomplish all that it was felt necessary to accomplish. We studied the 
matter again, including Nolan's suggestion, and have a new proposal. "Corporations 
which are not governed under Article XVIII of this Constitution may be formed and em • 
powered and corporations so formed in this state or elsewhere may be classified, reg
ulated, and taxed only under general laws which may, from time to time, be altered or 
repealed. Stock owner£hip therein shall not create individual liability for corpor
ate obligations in excess of the stockholder's unpaid stock subscription." 

Mr. Carson - I approve this. • 
Mr. Carter This one little item has replaced six or seven sections and to the best 
of our knowledge there is no substantive change. 

Mr. Aalyson moved the adoption by the Commission of this recommendation.� 
Dr. Cunniugham and Ml;'. Wilson seconded the motion.� • 

Mr. Carter - For the new members, this has been discussed previously some time ago 
and went back to the committee for a couple of concerns that might have inadvertently 
overlooked. Is that a fair statement, Nolan? 

Mrs. Eriksson - This proposal is to make this a section in Article XV replacing • 
Article XIII with the reference of some provisions in Article XIII to the Bill of 
Rights Committee. 

.: (0622 •".J/! (. 
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Mr. Wilson - Is there some reason not to have this in Article XIII? 

Mr. Carter - Many constitntions don't mention corporations at all and we did not 
think it was important enL1ugh to have a separate article. 

Mr. Wilson - Are there other constitutional references to Article XIII? 

Mrs. Eriksson - Statutory but I don't think constitutional.. Many changes the 
Conmdssion is recommending will involve statutory changes .. 

Mr. Wilson said he did not think anyth ing would be gclined by eliminating 
Article XIII. 

Mr. Skipton - I would assume the Legislative Service Cowuission would be contacted 
on the drafting. 

A roll call was taken on the motion. Those voting "Yes" were Representatives 
Panehal and Roberto; Messrs. Aalyson, Carson, Carter, Clerc, Cunningham, Heminger, 
Mrs. Orfirer, Messrs. Skipton and Wilson. Senators McCormack and Van Meter ab
stained from voting, as did Representatives Branstool and Maier. None voted "No." 

The roll call will be held open until the next meeting. 

Mr. Carter - I understand why those just joining us wish to abstain. We have to 
have a 2/3 vote of the Commission. Unfortunately, He have about half a dozen people 
on the Commission that do not vote. So we would appreciate your vote being regis
tered after you lnve had time to consider it. You will receive a card identifying 
the matter and we hope you will use it. Craig, will you bring us up to date on "lhat 
else your committee is doing? 

!'f"". A~1.y~('~ - T.TC ~~'.'':' r::)~~:f.-:!('::,~c1 Prtic'0 II, se':'.t';~~ 35, de';!li.'1;j ·.-lith ~7I)rYmen.',,: "C~·· 

pensation and feel there should be no change made in that section. We have had 
testimony on the subject from those identified with management but no input from 
lobor organizations. The committee met this morning and ~vas ab Ie to cover cons id
erable ground. We considered Section 4 of Article XV dealing ,,,ith the requirements 
that must be met before one can be an elected or appointed official of the state . 
We considered several other sections and will be ready for a report to the Cornmi~;
sion before very long, on Section 7 of Article XV, Section 20 of Article II and 
Section 10 of Article XV. We will be ready possibly at the next meeting. We wo~tld 

be receptive to new material ,.hieh the members feel should be in the Constitution 
or changes in some of the miscellaneous provisions we will be considering from ti.me 
to time • 

Senator Van Meter said he would like to serve on Mr. Aalyson's committee. ;~. 

Carter asked Mr. Skipton to meet ,vith Mr. Aalyson' s cormnittee to cons ider the 6-,lay 
problem. He asked new members to indicate committee preferences. 

Dr. Cunningham gave u judiciary committee report. We will meet on January 30 • 
We have before us a proposal of the Committee for Local Judges, to prevent districting. 
People are going to appear on the 30th and give testimony. We anticipate an early 
resolution of our committee's assignment. 

Mrs. Eriksson - The Conunittee on Education and Bill of Rights • 

Mr. Carter - On the date of the next meeting, we will ~ee ,..hat arrangements can he 
made for dinner with the legislatur.e. Monday night would not be good for the le;;is
lature. It would have to be Tuesday or Wednesday, perhaps the end of February. It 
will depend on what date is suitable as a date for the dinner. 

On motion of Mrs. Orfirer, the Commission adjourned • 

Ann M. Eriksson, Secretary :i~ Richard H. Carter Chairman 
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Ohio Constitutional Revision Commission 

February 26, 1975 

Committee Meeting 

MINUTES 

Present on February 26 were Mr. Carter, Mrs. Orfirer, Mrs. Sowle, Mr. Huston, 
Mr. Wilson, Mr. Skipton, Mr. Guggenheim and Mr. Montgomery. The Chairman called 
the meeting to order and noted the absence of a quorum. Those present agreed to 
constitute a committee. 

Mr. Carter - We are short of the necessary 2/3 on the vote on the corporations 
section. We have no "no" votes, but it is particularly the matter of getting 
the attention of the legislators right now, which is of course understandable. 
Since we're not having a formal meeting, that vote will remain open until the 
next Commission meeting. I am sure that that will receive enough support; it's 
not a controversial thing. 

Now then as a matter of information I would like to talk a little bit about 
committee assignments. I would also like to make the announcement, I am sure 
you will be glad to hear, that Charlie Fry and Tony Russo have been appointed 
as public members of the Commission. Our old friends are back, formally and 
legally members of this Commission, so with that announcement the question then 
comes up on the appointment of commi~eB. Our public members are all assigned 
to the various committees. It wouldAappropriate that new legislative members 
be assigned to some committee which is just starting some new kind of activity. 
There are two presently in existence--one, Joe Bartunek's committee on bill of 
rights a~ c.u~~aU01\, C:'11'1 wt: will WC:ll.1t Lv assign adc:iic:ional members co cnat 
because it is a little thin now. Craig Aalyson's committee is another. Linda 
has been giving some thought and discussing with some members of the Commission 
a matter that she feels may well deserve the attention of the Commission. 

Mrs. Orfirer - Over the past couple of months we have considered investigating 
to see if there is more that can be constitutionally done in aid of the cities. 
We are beginning to acquire some information on matters such as tax credit, sub
sidization for housing, tax abatement provision for public utilities, etc. If 
we feel that there are recommendations we ought to make, we will bring them. to 
your ~ttention. We will work at our usual deliberate pace on this. 

Mr. Carter - This is a logical concern of the local government committee~ 80 I 
think it is appropriate. 

Mr. Wilson;' The Governor has just announced his program with substantial amounts of 
cash. That's a one shot deal. It is of continuing interest to cities to help 
801ve their problems and we should see whether the COnstitution caudo ~nything 
of a more permanent nature. 

Mr. Carter - Those are the three committee opportunities. At the last meeting 
one new member chose to join Craig's committee, and one member, Mr. Maier, the 
Judiciary Committee. Mr. Van Meter chose Craig' 8 cOlill:nittee. So I think that 
what we will do is to ascertain the wishes of the rest of the legislators and 
assign them. 

, 
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Since Don Montgomery is not here, John, will you report for the Judiciary 

Committee? 
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Mr. Skipton - We are meeting later this afternoon. There was all additional 
matter accepted by the committee for discussion and it was also said that 
the discussion would include the entire report. I don't know whether it 

• will get done • 

Mr. Carter - Katie, would you be good enough to give a report on Craig's 
"what's left" cotmnittee. 

• 
Mrs. Sowle - We're discussing the provisions of HJR No.6 about the problems 
of the General Assembly and the Governor taking office at different ttmes, and 
we began to discuss what some of the ramifications of the problem are and it 
was decided that our committee would take a deliberate look at some of the 

• 
problems of the two branches of government beginning their terms at different 
times. Maybe we should look at the whole situation, at the time of the 
election and the taking of office, so that committee will get a report on 
how other states meet this problem. We discussed Research Study No. 43 on 
public employees and we did take some votes. 

Mr. Carter - They will probably be presented at the next Commission meeting. 
Joe Bartunek called me. He was planning to be here today and wanted me to 
tell the Commission members that he was sorry to have to cancel out because 

• he is a member of the Cleveland Port Authority and the Governor chose this 
day to visit in Cleveland to talk to them. He wanted me to state again his 
interest in the Commission. He is going to make every effort to make every 
remaining date. 

Linda has already given us a report on the Local Government Committee • 

• The main thing that we wanted to put on the agenda today was a discuss.fon 
of the status of actions the Commission should take with respect to pending 
legislative actions. In essence all except perhaps one or two of the recom
mendations of the Commission have been sponsored in the legislature and 
hopefully, will receive hearings. I do believe that the legislature in this

• session is beginning to act on the recommendations that have been sent to 
it. Ann, I wondered if you might go into that in more detail. 

Mrs. Eriksso~ - We have three subjects which are left from previous recommenda
tions. The first is tandem election of governor and lieutenant governor. Our 
proposal has not actually bean introduced. Senator Tony Hall introduced a

• tandem election proposal and it will probably be the resolution that will make 

• 

its way to the ballot if any does. It is very similar to ours. The only 
thing it does not do is to remove the lieutenant governor as presiding officer 
of the Senate and Mr. Hall is willing to have that added to the resolution. 
It would then resemble ours very much. Our debt resolutions have not been 
lti~ this session. Representative Roberto introduced something yester
day which resembles our debt resolutions but it does have some features which 
are a little different and both he and I are going to look at it carefully to 
see how it differs from ours. The other remaining ~tter is the question of 
payment of legislative expenses. That has not been introduced this session 
and I would say that there isn't a great deal of interest • 

• 
.; 
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. The new proposals from the taxation report, both of which were introduced, are 

HJR 14 and 15 with Mr. Roberto as the pr~e sponsor and then Kiefer, Branstoo1, 
Panehal and Maier, all of whom are net Commission members are co-sponsors, so there 
is bipartisanship. The indirect debt limit resolution is HJR No. 10. That has as 
sponsors Representatives Deering, and Cox. The elections and suffrage resolutions, 
all of the proposals, come to a total of five resolutions. One of them, which is 
the ballot rotation proposal, is HJR 12 and was introduced by Mr. Norris with Mr. 
Malott as co-sponsor'. The Secretary of State is very eager to get that one on the 
June ballot. That has already been reported favorably by the State Government Com
mittee. It will have to be in the hands of the Secretary of State by March 5 for 
the June ballot. .The other four elections resolutions will be introduced in the 
Senate by Senator Slagle probably early next week. 

We have a total of 10 local government resolutions, five relating to counties 
and five to municipal corporations. Four of the five county resolutions were intro
duced yesterday. All of them have Mr. Cox as prime sponsor. Three of them have 
Mr. Speck and the fourth, Mr. Finan as co-sponsors. They all have bipartisan spon
sorship. The fifth one has not yet been introduced. Of the five municipal corpor
ations ones, three have been introduced, again with the combination of Cox-Speck 
or Cox-Finan as sponsors. I talked with Mr. Roberto and he feels that some of them 
should have Republicans as prime sponsor to spread the burden of carrying them. Two 
resolutions on the executive branch--the more important one is the one that provides 
for succession to the governorship and gubernatorial disability and the second one 
repeals some obsolete sections, will be introduced in the house by Representative 
Oxley. Then we have one resolution which embodies the initiative and referendum 
proposal. That resolution has not yet been introduced but Mr. Roberto is quite 
confident that Representative O'Neill will introduce it. If everything were intro
dUde<! as drafted we would have a total of 27 resolutions. 

Mr. Carter - I might say that this is encouraging that the legislature is responding. 
It does seem to me that we as a Commission should offer to support these resolutions 
by coming down and testifying, particularly the committee chairmen or anyone who can 
speak knowledgeably on them. I think probably the best way of doing that, Ann, is 
for us to make it known that we will be glad to participate and when they are ready 
you can get in touch with the approp~iate person. With the number of hours that we have 
all spent on it, to stop short now would be a terrible mistake. We're having this 
meeting tonight with the legislature and I would like to be able to make the state
ment that the Commission plans to participate. 

Mrs. orfirer - How much notice is there usually given? 

Mrs. Eriksson - If you're really lucky you get a week's notice but sometimes it is 
only an hour, as was the case with ballot rotation. 

Mr. Csrter - Did you get there, Ann? 
, 

Mrs. Eriksson - Yes. 

Mrs. Orfirer - I wonder if some of the ones who are in Columbus could bone up ahead 
of time on these resolutions and be ready to testify on short notice? 

;i 

• 

• 

• 

•� 

Mr. Carter - The remaining item on the agenda is the date of the next meeting. 1 
think we are just marking time now until the Judiciary Article hits the Comnis81on. • 

.� , i 
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So it would look appropriate the first or second week in April, and I think that 
what we better do today is to perhaps set a tentative date and then double check 
and see what happens at the Judiciary 1:lE;~eting. Probably the best thing to do would 

• 
be to give the Chair the right to set the meeting date after we get the information. 
As soon as we get a reading on that m~tter, we will advise everyone promptly as to 
the time of the next meeting. It would be best to consult Don and see what would 
be the best time to have the meeting. 

Mr. Wilson - The sooner the notification the hetter. 

• Mr. Carter - I would be hopeful that we might settle on it today. Do we have any 
other matters that anyone would like to bring up? We I re having a cocktail hour be

• 

fl)re the dinner and you probably wonder how we do that. Don Nontgomery indicated 
that he would be happy to be the host for the legislative members and the Commis
sion. The plan for this evening is this--dinner promptly at 6 p.m. '!'here are 
connnittee meetings tonight. Under the circumstances I think '.ole should plan to 
wind up our affairs by 7:30. I would like to identify the committee chairmen • 
I'm not going to identify every member .:of the Commission, we don't have that much 
time. Perhaps to give Senator Ocasek and Rep!~esentative Riffe the opportunity to 
say a few words. If there is time left, there will be opportunHy for legislators 
to ask questions or comments. 

•� Mrs. Orfirer - Do you think it would be ~ell without going into the substance of it,� 
just to idenfity the subject matter of the resolutions? I am wondering if they'� 
will take the time to read the yellow sheet. 

Mr. Carter - We intended to have this dinner during a lull and then the governor's 
resolutions came up and you all know what happened. It seems we can't expect a 

• vel~ good span of attention at this particular time. I do think, Linda. that it is 
very important to give Oliver and Vern a chance to say what is in their minds. 

Mr. Skipton - I'd like to suggest that Commission members all choose a different 
table. 

• Mr. Carter - Yes. I don't think we can cover too much ground. 

~. Skipton - I would like a list of the sponsors. 

Mrs. Eriksson - I will make some more copies and send you one when they are all in. 

• The meeting was adjourned. The next Commission meeting will be at the call 
of the Chairman. 

•� Ann M. Eriksson, Secret~ry Richard H. Carter, Chairman� 

• 

• 



Ohio Constitutional Revision Commission • 
April 10, 1975 

", ,.Minutes 

The Ohio Constitutional Revision Coumission met on April 10, 1975 at 1:30 p.m.� 
in House Room 11 in the State House in Columbus. Present were: Senator Van Meter,� .• J 

Representative Pope, Messrs. Bartunek, Carson, Carter, Clerc, CUDL11ngham, Hem1nger~
 
Huston, Mansfield, Montgomery, Russo, Shocknessy, Skipton, Unger, Mrs. Sowle ariel� 
Mrs. Orfirer. Chairman Carter presided.� 

Mr. Carter called the meeting to order. The roll was called. Without.objec�
tion, the minutes of the January 23 meeting were approved.. The chairman noted� 
that there was not a quorum present in February so that the February meeting wa�
not a formal conmission meeting.� 

Mr. Carter introduced Mr. Paul Unger as a new Commission member.. He noted 
that Mr. Unger was one of the persons instrumental in the citizens group for 
coustitutional revision and in getting legislation creating the Commiss:Lon pa88~' ':.: 

'by the General Assembly. He characterized him as an old friend of constitut.ional. 
.revision in Ohio. 

Mr. Carter circulated a copy of the Commission photograph composed by combining . 
. two of the pictures taken late last year at a Commission.eating and announeed that, 
un1eu too expensive, copies would be provided for each member. ,,' 

Mr. Carter welcomed Mr. Shocknessy back, follOWing Mr. Shocknessy's illness.� 
Mr. Carter - The next thing is to announce the vote on the corporations section,~
 
As you recall, we redid the corporations provision extensively, simplified ita.� 
sreat deal but made no changes of substance. It has rec.~vedthe necessary .� 
numbe'!.:' fnl:' 1\~qA"!ZP.. Thp.re were nn "no" "1oteQ. ThORP. 'vot1!!,:r "veA". wp.:'f"~; S~'UlI1'('t"
 

Van Meter, SenatOr GillDlOr, Mrs. Panehal, Mr. Branstoo1, Mr: M8:l.er, Mr.aober~, ,:, ;::,,>� 
Mr. Aalyson, Mr. Carson, Mr. Carter, Mr. Clerc, Mr. Cunnlnaham, Mr. Hea,;:la8er~
 
Mrs. Orfirer, Mr. Skipton, Mr. Wilson, Mr. Montgomery, Mr. Huston, Mr. GuggeJdl"im,� 
Mr. Mansfield and Mrs. Sowle. Mr. Bartunek aud Sen. McCormack abstained.Wehftve'� 
contacted all members with respect to c01llllittee assignments and the new a88'~I1ts
 
are listed on a sheet that has been passed out. To my knowledge, this reflecl•.� 
the wishes of all members. If there are any changes to be made, we would appr.e'¢iate ...� 
it if you will contact Ann and we will make the changes. .� 

On our "What' s Left" committee, Craig could not be here today. Tbec0llllll1tt.,� 
1s taking under consideration a number of things and will report to you later.� 

Joe, would you report for the Education and Bill of Rights Committee? 

Mr. Bartunek - Mr. Chairman, we have had several meetings and fully d1sposedof� 
the education provisions in the Ohio Constitution and have determined to mak.e Jio' .� 
changes in them. We are now moving on to the civil rights article and are platmina� 
8 public hearing on May 2 for all day to hear from anyollewbo wishes to present,auy� 

,testimony and then we will try to make decisions as'quickly as possible there.f_r. 

Mr. Carter - Do you anticipate that that will be submitted to the Commissi~ du,tng�
the summer? '� 

Mr. Bartunek - It is our hope. It all depends on how many people want to be heard. 
The committee has evidenced a desire to expedite this proeedure, recognizing th4t 

.. this is one of the last major things to be done. . 

•� 
" ; 

.. . 
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•� 

•� 
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•� 

•� 

•� 

Mr. Carter - I assume we will have a report on the educational matters. 

• 
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~. Bartunek.. Yes, that is in preparation right now. 

•� 

• 

.. 
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• 

• 

• 
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Mr. Carter .. Linda, will you report for the Local Government committee? 

Mrs. Orfirer- We thought we were finished, but have decided that we have not given 
8uff~cient attention to the problems of the cities .. aging and deteriorating neigh
borhoods and buildings, decline in tax base and tax revenues and similar matters .. 
and ~e are going to examine these problems to see whether there are constitutional 
problems and whether we want to make any recommendations to bring to the full 
Commission. ~-le will have a committee meeting following the full Commission meeting 
this afternoon. Anyone who wishes to is welcome to join us. and we will welcome 
your advice and comments. 

Mr~~ - For those of you who were not here, I want to give a brief report on 
our dinner meeting with the legislature. I thought, and from the reports I have 
heard, believe it was an excellent meeting. We had a cocktail party prior to the 
dinner that Don personally hosted and we had a very nice d1.nner and a short program • 
we promised to be finished by 7:30 and we were through at 7:27. The program consisted 
of a few remarks that I made, and we were fortunate enough to have Oliver Ocasek 
there and he gave a great talk on the importance of constitutional .revision and that 
the legislature should be involved in it. I think it was a big success and accom
plished our objectives. The next item is the report of the Judiciary Committee, 
Don Montgomery. 

?AI. Montgomery - Thank you Mr. Chairman. Members of the Cormnission and guests, r am 
pleased at this time to bring the report of the Judiciary subcommittee to the full 
commission. The committee was appointed about a year ago and has been meeting about 
twice a monLil tor trle iast: .L.L numLhd. we uave l1ea:l:u c.~st..i..ulony auoilau t:ue atlsis,L:aue.e 
of thrp.emembers of the staff .. Julius Nemeth, Sally Hunter, and Craig Evans. We 
also had the able assistance of one of Ohio's most eminent and able legal scholars 
and jurists. He has served without pay and volunteered his time to the committee. 
I would like to introduce h~ at this time - Judge Robert Leach. He has been a 
Cownon Pleas Judge, A Court of Appeals Judge. and a Justice of the Supreme. Court, • 
and that experience has proved to be of great value to the committee. I believe 
he will be available to the full commission on the same basis until it completes 
its work. I would also like to note for the record that Rep. Richard Maier was 
a member of the committee although his name does not appear on the report because 
that was printed before he became a member. 

Just to get the matter before us, I move that the CO!m1ission accept the 
report for consideration. 

Mr. Shocknessy - "Receive" it. Mrs. Sowle seconded the motion. 

Mr. Bartunek- May I clarify the procedures? As I understand it, today we are going 
to discuss it among the Cormni.ssion and then we are going to go on and have a hearing 
and then vote on it. 

Mr. Carter - That is correct. 

The motion to receive the report was adopted unan~usly•

•� M!. Montgomery - Section 1 - the vesting of judicial power. The committee recommen
dat.ion reads as follows: "The judicial power of the state is vested in a judicial 
department consisting of a Supreme Court, Courts of Appeals, Courts of Common Pleas, 
and such special subjec~matter courts inferior to the Supreme Court having statewide 
jurisdiction as may be established by law."

•� , ~J"~ \.529 , . 
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I won't go into the entire trial courts system, but will summarize by saying that we ' 
have 200 or more trial courts in this state· common pleas, municipal, county courts, 
mayors courts and one police court - a real hodgepodge. What we are doing here is 
to create a three-tiered court system. The Supreme Court and the Courts of Appeal. 
would rema1n the same, but it is the third tier that.!!." changed. The trial court 
system affects 97% of the people who are affected by the justice system. I am not 
going to read the comments, but call your attention to the standards of the ABA 
which appear on pages 6 and 7 which endorse what we are trying to do here. We 
are trying to "individualize justice in the unending stream of undramatic cases 
that constitute the bulk of the court system's work." We are not entirely ignoring 
that fact that in the abolition of mayor'!,s court, the one police court in Ottawa , 
Hills, county courts and municipal courts, that some parajudicial effort is necessary. ' 
We have provided for that kind of an operation by the office of magistrate, which will 
be discussed a little later on. 

We considered two alternatives in the court structure - the possibility of 
combining all the courts of ltmited jurisdiction within the county into one court' , 
of limited jurisdiction below the c01l'lIlon pleas level, and the'posaibility of absorbinJ ' 
the jurisdiction of all such courts into the common pleas. After we heard the tee... " 
timony, and considered the matter for several months, we determined to ree~ thlle 

,we have one basic trial court to be known as the common pleas court. ThiS would tead ',> 

, to the abolition of the present municipal court system, county court system, ..,,,or., ' . 
courts and the one police court. Is there discussion on this concept? I would 11ke,', 
to identify areas in which you are interested or have any qu.stions 80 that w.;'ri." " 
hone in on thOle points at our next meeting, after the heating. 

M:r. Mqntgomery- It goes back to the legislature for ililplementation. 

Mr. Carter- Wouldn't it need a savings clause? 
, 

Mrs. Eriksson- Part of our proposal has to be a schedule continuing the present " 
system possibly for several years until the GA has time, to implement these ptoVisions. 

Mr. Montsomery- We do that in all cases don't we? 

Mrs. Eriksson - In all cases where it is needed. It would be an important part of 
,. .'~,this report. 

Mr. Montgomery- It certainly would be in what we ate recOSlmending, because it also� 
includes a unified judicial budget - the whole financins structure 1s goiqto.be� 
a very awesome legislative task, and will take t~e.
 

Mr. Carter- We would do this, then, with just one item at the end of the report. 

Mr. Bartunek.. Why do you have to change the Constitution to do this? If the legis�
lature were desirous of abolishing municipal and county courts, couldn't it be done� 
under the present constitutional language?� 

Hr. Montgomery" We think that anything as basic as a .,.s~em of justice should De 
outlined in the Constitution. We have allowed additioaal<iourts to be created only' 
if they have statewide jurisdiction .. for example, the court of claims which_, DOW'" 

have; po.s1bly a tax court which someone has suggested. But thia restricts tb_r:£pt: 

: , 
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of the legislature to create additional courts except those special ones of state
wide jurisdiction. 

• Mr. Bartunek - I want to identify this as an area in which I have an interest. 

Mr. MontgomEl~" Are there other questions? Do you want to pursue your point? 

Mr. Bartunek- No, I thi~~ we are entitled to an overview before we discuss specific 
poi.tlt,s.

• Mr. Montgomery,· The Committee felt that part of the trouble now with the hodgepodge 

• 

is because the legislature just dealt with one judicial problem' as it came up through 
the years and there is no rhyme or reason to it. Let us proceed to Section 2. The 
subject is the Supreme Court, and the committee recommends no change in this section. 
Subject to a caveat, and that is, if special subject matter courts of statewide 
jurisdiction are to be established as courts of original jurisdiction as opposed to 
courts of appeals and it is desired to permit appeals of their judgments or orders 

• 

directly to the Supreme Court, this section would have to be amended to broaden the 
appellate jurisdiction of the Supreme Court for this purpose, since this provision 
presently specifies appellate jurisdiction only in appeals fram th~ courts of 
appeals, and revisory jurisdiction from orders of administrative officers or agencies. 
Is there any comment on Section 2? 

Hr. Carter- Did the committee come to any judgment as to whether this would be a good 
~hing or not? To bypass the court of appeals? 

•� 
l~!.J1.Q.t.l.t..8g..~· No, we d1.d not andrp-f;s otlt'selves specifically to that subject. I� 
cannot recall any testimony or anytnl.ng l.Il our mmu,es concerl1il1g ciuh:.. .)t=\,;.U.VLL:I •.� 

Courts of Appeals. We recommend that the section read as follows:� 

•� 
Section 3 (A) The state shall be divided by law into compact appellate districts� 
in each of which there shall be a court of appeals consisting of a minimum of3� 
judges. Unless the parties agree to have a case heard by ~~o judges, three� 
judges shall participate in the hearing and disposition of each case. The judges� 
of each court of appeals shall select one of their number, by majority vote, to� 

•� 

act as presiding judge, to serve at their pleasure. If the judges are unable� 
because of equal division of the vote to make such selection, the judge havtng� 
the longest total service on the court shall serve as presiding judge until� 
selection is made by vote. The presiding judge shall have such duties and� 
exercise such powers as are prescribed by rule of the Supreme Court. A court� 
of appeals may select one of the counties in its district as its principal� 
seat. The court shall hold sessions in each county of the district as the 
necessity arises. Each county shall provide a proper and convenient place for 
the court of appeals to hold court, as provided by law. 

•� Division (B) (1) on extraordinary writs would remain the same.� 

• 

(B) (2) Courts of appeals shall have such jurisdiction as may be provided by 
law to review and affirm, modify, or reverse judgments or final orders of the 
courts of record inferior to the court of appeals within the district and in 
cases transferred from another court of appeals district pursuant to Supreme 
Court rule, (a new provision) and shall have such appellate jurisdiction••• 
the rest is the same. 

'!here are no other substantive changes. The amendment affects ~inly procedural 
matters. The substantive jurisdiction of the courts of appeals is unchanged. It 

•� 
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is amended to provide that each court consists of a minimum of three judges instead· 
of no less than three, not a substantive change, and provides that the parties ma, 
agree to have a case heard and disposed of by two judges. Which is quite often • 
the case. More and more, parties are accepting two judges on appellate matters. 
It puts into the Constitution a practice already in existence. The third and the 
principal change in Division A is in the method of selecting the presiding judge. 
We are paralleling the metbod presently prescribed in the Constitution for selec
ting a presiding judge for courts of common pleas - namely, by selection by vote 
of the judges of the court. It seems logical, much more so than the one now which • 
says that the post automatically goes to the judge with the least ttme left to 
serve in his term, without regard to his administrative ability, his willingness 
to serve, or his acceptability to the other judges on the court. 

We had testimony from court of appeals judges on that and these other matters, one 
of which is the principal seat of the court. Some courts of appeals have designated .,. 
one county as the principal seat and we feel they should have constitutional per
mission to do this, on an optional basis. Some will do it, and some will not. 
We have made no change in the provision about travelling to eacW county to bold 
court. We think that, too, should be on an optional basis as they see the need 
rather than lock into the Constitution. Rather than holding the county commissioners 
responsible for providing space for the court, we think the county 'itself should • 
be charged with this responsibility since the county commissioners may not be the 
proper persons in a county, for example, which adopted a charter and called its ,~ 

legislative body something else. I 

IJ 

A rather significant change which was suggested by a court of appeals judge is to I 
allow the transfer of cases from one appellate district to another. Heretofore" .. i • 
"hc.ille'i.u~ ;u.. ~... i.'"':"l6 l;.:u~· ~... ;:o ... lodd ;"u ~t.;;..l..... W:;"~l· ~1." ~j,t'"w3l' '~G':; tv ;w·;... ~h" 
men around. That works to some extent, but there is no reason why we can't move 
the cases around and we will have another dimension to equalize caseloads. This 
is a new thought that made a lot of sense to us, and so we adopted this suggestion. 
Are there any comments on Section 31 Or any questions? 

•Mr. Van Meter- Does this allow the litigants in a case to pick their own court? Can 
they go into a different court of appeals if they ~ant to? 

Mr. Montgomery- As J~dge Leach points out, this would operate pursuant to Supreme 
Court rule. 

•Judge Leach.. I don' t kno~ what the Supreme Court will adopt, but I would not:tmagine 
that they would adopt a rule saying that you can choose your own court. 

Mr. Van Meter- They could choose the two judges but not the jurisdiction? 

Judge Leach- As I understand it, they can I t even choose the two judges. .under the •present rules. The two-judge concept came about because the parties may appear at 
a hearing and one judge may be ill and there is a question under the present Con
stitution the way it is worded whether the parties can proceed with the hearing 
if only two judges are present. The parties don't select two of the three_ It's 
jU8tto permit them to go ahead with the hearing if they wish to. 

•Mr. Bartunek- What happens if the two judges can I t agree? 

Judse Leach- If the two judges can't agree, you have to have another hearing 'before 
all 3 judges. 

Mr. Bartunek- You have 2 hearings ~.tead ·of 1. 
" ,:.. •
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• Judge Leach- Yes. 
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Mr. Van Meter- Aren't we then talking about added legal expense? Court expenses. 
costs to the parties? 

Judge Leach- The probabilities of requiring the second hearing would be no greater 
than they are now, if you have only two judges present or if one of the judges dies 
before the case is decided or one judge leaves the bench for same reason. You have 
to have some solution to it. The provision for two judges is merely to implement 
the present practice - if you show up for a hearing and one judge is ill or can't 
be there, you can still proceed with the hearing • 

~. Skipton- The language about selection of a presiding judge says "if the judges 
are unable because of equal division of the vote to make such selection" - why 
don't we just say, if the judges are unable to make such selection? There could 
be reasons other than an eqcal vote not to be able to make a selection• 

Mr. MontgomeEY- That is a good observation and we will note it. Are there others? 
Let us proceed to section 4. Courts of Common Pleas - the committee recommends the 
amendment of this section so that it reads as follows: 

Section 4 (A) There shall be a court of common pleas serving each county of 
the state. Any judge of a court of common pleas may temporarily hold court 
i~ any county. In the interests of the fair, impartial, speedy and sure 
administration of justice, each county shall have one or more resident judges, 
or ~'10 or more counties may be combi.ned into districts having one or more 
judges resident in the district and serving all counties in the district as 
UlSY be provided by law. Judges serving a district shall sit in each county 
':'4. :':I.C :'':'Jt~;'..:-t.:..j :..:.~ ~ ..... .:,.:..._u~..,/': ~:".:.. ":'G~~:" ~'~'i~::'~"~ .... ~_.-:... ':'.i~;.:':':';"Z ~"t.~ •...,.'4 ~ .. 
pleas having more than one judge, the judges shall select one of their ... ' 
number- tllat's the same provision on selection that we discussed in the 
courts of appeals - that's where the language came from. "because of equal 
division of the vote" - I suppose we should note that language also for 
possible elimination• 

The remainder of the section is not changed except for the elimination of 
division (C) respecting the probate division. 

Now looking at the comments. The probate divi.sion is the only constitutionally 
recognized and distinctly separate division of the court of common pleas and 
requires judges to be elected specifically to this division and to other divisions 
which may be established by law. The committee recognizes the good that can come 
from specialization and special expertise but felt it was unwise to freeze any 
special subject~matter divisions into the Constitution or require judges to be 
p.lected specifically to divisions. This arrangement has a tendency to reduce the 
fl~=ibility of the court by inhibiting the transfer of judges from one division 
to another as the workload dictates. It also encourages the fragmentation of the 
judicial complement of the court. Neither of these results is desirable, and the 
committee believes that its recommendation that divisions be created pursuant to 
Supreme Court rule subject to amendment or rejection by the General Assembly would 
enable the common pleas courts to adapt much more readily to changing conditions 
and demands • 

We d~ not feel tile other changes in this section are substantive. 

I think some time now could be spent"'on the question of districting inasmuch as 
you have received, I presume, a cOfimlunication f~om the Local Judges Association on 
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this matter. OUr position is presented on page 16 of the report: At the general 
election in 1973, as part of Issue 3, the Constitution was amended to permit the GA 
to combine counties into common pleas court districts with one or more judges resident' 
tn the district. The committee's recommendation leaves the substance of the provision 
for districting unchanged. At our meeting in December, we received a proposal by the 
Ohio Council for Local Judges which would reverse the change with respect to districts 
and require that there be a common pleas court in each county with at least one resident, 
judge elected in each county. The proposal would permit the combination of counties 
into common pleas court administrative districts, which is a new animal. The committee 
discussed the proposal in December and January and heard testimony from a proponent of 
the proposal, Attorney John Wolfe and two opponents - Judge John Duffey and Represen
tative Fred Young, a principal author of Issue 3 and also chairman of the LSC committee 
on court organization. Their arguments pro and con are outlined here and I hope you 
will note them. The committee thought that inasmuch as' the people had just spoken 
recently on this matter, it was a proper matter for the legislature and not a proper '" 
constitutional matter at this ttme. So the question of permissive districting remains 
as it was decided by the people in Issue 3. Undoubtedly, the Committee for Local 
Judges would like to present testimony on this at our hearing and will, ! am sure, 
fill you in on the rationale of their argument at that time. 

Mr. Montgomery and Mr. Nemeth noted several typographical errors that should be corrected . 
in Section 4. On page 15 of the report, in the middle of the first paragraph, the, It!nll 

'' 

should not be stricken. In Division (B) the words "and division thereof" shoUld be ' 
stricken. 

Mr. Mansfield- I was not able to be at the January 30 meeting, but I do have some 
recollection that at some stage in the committee's deliberations" there seemed to be. 
a~~~t:~t .... j. ~~""'!"", .... oF +: .... ~ C""ll"i"T'of"+:,,~ et': ~"'~t:' l'l>,..H~"l~'r.-t;'~""p ~n eo aloT'te' ~ith t:be 
recommendation of the Local Judges Association. 

Mr. Montgomery- r, don't believe that is correct. There was agreement that the staff 
would explore the tmpact of the proposal, and they did that in a separate memo. There 
was no agreement on the principle - at least, the tape did not reflect any such agreemen~. 

'tfr. Carson" I have a question. In our county we have two Juvenile d1visions~ Judges are. 
elected to that. I take it there would be no specially elected juvenile jUdge. 

Mr. Bartunek- I did not understand that. I thought there would still be specially 
elected probate judges and juvenile judges but the probate judges would simply not be,., 
given constitutional status. 

Mr. Montgomery- It would be done by law. It would not be done in the Constitution. 

Mr. Carson- It can be done by law? Where does it say that? 

Mr,' Montgomery- The Supreme Court can and would recommend subject-matter divisions and 
districts and the assignment of judges to divisions and the legislature can accept or 
amend those recommendations. So, for all practical purposes, it comes back to the 
legislature which can accept the Supreme Court recommendations. 

That appears on page 20, in section S. 

Mr. Carter- I noticed the use of "compact" districts in the section on the court of 
appeals. I wonder whether it might not be well to consider add:l,ng the word "compact'" 
here, talking about Common Pleas, in order to avoid the gerrymandering that might occut.: .. 

I:.
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• Mr. Montgomery- t don't know why that was not done before, in Issue 3. What is the 
meaning of the word "compact"?� 

Mr. Carter- I suppose it means the maximwn convenience to the people, in terms of travel~
 

•� etc. In line 6 on page 15, by crossing out the words "the common pleas courts of", as� 
I I.mderstand it, this is an attempt to remove an ambiguity that has apparently been� 
identifiad in the present language. 

Mr. Nernetl1.- Yes. the present language can lead to the interpretation that there are' . 
separate common pleas courts in each county despite the fact that a district is created. 
The deletion of this language would clarify what seemed to be the original intent of 

• Issue 3. 

t,1rs. Orfirer- With respect to compact distric;:ts, would what you mean be better expressed 
by contiguous districts? 

Hr. Carter- I assume that when the language was written for districting of the courts 
..� of appeals, the word compact carried the connotation that you couldn't have a district 

strung out from the east to the west all across the state. The counties would be con
tiguous, but the district would not be compact. I think the same logic would fit·~ere. 

1;1r. :t-lontgo,El~- I don It know why compact was included in court of appeals districting and 
not in court of common pleas. I don't know whether it will give much direction to the 

•� legislature. I do think, however, it ought to be both in or both out. I think the legis
lature should have authority to draw districts as it sees fit. 

Hr. Van He~- If we are go~g to do away with juvenile and probate divisions and rely 
upon the Supreme Court to recmmnend subject-matter divisions, to my knowledge, as a 

•� :,:,:::-:1:::,,,::, '::~ ..~::' ~.~::.; ... ,.,~ ..!.'",) "ho't"~ ';<1 ..,,, qt",."rti..,~ t:'nonmi~t:ep. wh:i.<'h has the respons1.bilitv 
to accept the recommendations of the Supreme Court and go over them as they would any 
other piece of legislation introduced. The recommendations from the Supreme Court ~re 

accepted as other reports from other agencies. I think that it is a dangerous situatiOn 
when we start frittering away authority to people to make rules and regulations. 

41� :t-tr. Montgomery- Alan Norris looked at this from the legislative viewpoint. 

Judge Leach- Alan was against the concept that the Supreme Court was adopting something 
that the legislature could only veto and wanted to enable the legislature to amend such 
provisions. The legislature still has the final say • 

..� ~Ft Montgomery- '~e suggest that the legislature have an active role here. 

l1r. Van 1'1eter- When those recommendations come down, somebody on their own initiative 
is going to have to get it before a committee because those recommendations don't 
automatically go to a standing committee at which they are heard or gone over, and I 
think that's a dangerous thing to do. 

•� Mr. Montgomery- '1'hi5 is something that the legislature would have to get ready for.� 
We are suggesting here that the Supreme Court would be given broad administrative� 
responsibility in the court system, because it's a score keeper and it's a continuing� 
body where as the legislature is more of a rotating proposition, it doesn't have the� 
same continuity, but the legislature has control, and it should have the final say� 
in many of the mattel·S. We think we are using the Supreme Court's experience and� 

.. statistics and then have the legislature pass on their suggestions. We think it's a� 
pretty good thing that has worked well in the procedural level, and we are just expan�
ding that thought a little further. Are there any other questions?� 

• t:=r~r:: 
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Mr. Unger- The elimination of Section c - would that change in any way the current. 
situation with regard to housing courts and no housing courts? 

Mr. Montgomery- A housing court of statewide jurisdiction could be created. 

Mr. Unger- I mean as a division in Common Pleas. 

Mr. Nemeth- There is nothing that would prevent the creation of a division like that. 

Judge Leach- The method of dealing with it would be by the adoption of a rule. 

Mr. Montgomca- The Supreme Court would make a recommendation for divisions which did, 
not include housing courts, and the legislature could amend that and include housing > 

courts. If a separate court is to be created, it must have statewide jurisdiction. 

Mr. Bartunek - The Supreme Court would have ultimate jurisdiction of employees, 
payroll, and all that, control of them? 

Mr. Montgomery - I think that will be clarified in the next section. Are we ready 
to go on to Section 51 The powers and duties of the Supreme Court - specifically, 
rules. We really don't get into much until we get to page 20. On page 20, in the 
fourth line, insert the word "and" between "employment'i and "duties". Division ; 
(B)(l) reads: "The Supreme Court shall prescribe rules governing practice and pro
cedure in all courts of the state, which rules shall not abridge, enlarge, or modify 
any substantive right. The Supreme Court may prescribe rules governing the transfer. 
of cases from one court of appeals to another and the employment and duties of per , 
sonnel in the judicial department. Rules governing the employment and duties of !!"p't"qn",....,fl1, qr~' 1 ,....~~ ~~:~~~"i t~ ::'.~. ~ .... :-ct~j =l~::k J!: :.~-..:.::.~: w:: t,j ;;~.;:S~ll;,,,C: ~iUt-~Jc.d 

fin the office of an elected clerk of courts, who shall be governed as provided by 
law." The schedule for filing these rules with the General Assembly would be the ! 
same as presently for procedural rules. In the next paragraph, we've added the 
word "procedure" so that courts of common pleas can adopt local rules of procedure 
which are not inconsistent with Supreme Court rules. The third and fourth para
graphs are new and read as fo11o\o1s: "(3) The Supreme Court may prescribe rules 
governing the establishment of subject-matter divisions of the courts of common 
pleas and the assignment of judges thereto. Such proposed rules shall be filed 
by the court, not later than the fifteenth day of Janu3ry," and then the rest of 
the sentence provides for the pt'ocedure. "The General Assembly may amend such rules 
by concurrent resolution only. Such rules shall take effect on the follOWing fir$t 
day of July, unless prior to such day the General Assembly adopts a concurrent 
resolution of disapproval. The General Assembly may not disapprove a rule which it 
has amended as provided in this section. All laws in conflict with such rules 
shall be of no further force or effect after such rules have taken effect." 

l
Representative Norris wanted to make it clear that the legislature shall have 

the power to amend these rules or to accept them or reject them. Paragraph (4), i•
"The Supreme Court shall establish by rule uniform criteria for the determination ! 
of the need for additional judges, except Supreme Court justices, and for ad j 

1
ditional magistrates, the need for decreasing the number of judges or magistrates i 
and for increasing, decreasing, or redefining the boundaries of common pleas or I 
appellate districts. The Supreme Court shall annually, before each regular 
session of the General Assbmely, file with the clerk of each house of the General ~ 
Assembly a report containing its findings, if any, that a need exists for increasing 
or decreasing the number of judges or magistrates or increasing, decreasing or 

.- ., 
\' ,
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redefining the boundaries of common pleas or appellate districts, and its recom
mendations, if any, in regard thereto. The General Assembly shall consider such 
repo~t and any findings and recommendations it may contain, at the regular session 
following the filing of the report. No decrease in the number of judges shall 
vacate the ,)fHce of any judge before the end of his term. II 

~. Bar tunek: Did the Supreme. Court justices talk to the committee or make a 
recommendation? 

Mr. Montgomery: Judge Radcliffe attended practically every subcommittee hearimg. 
We had his input, although not official. We have kept the Court informed •. 

}~. Bartune~: You are giving another dimension of duties to a Supreme Court that 
is already overloaded with its primary work which is to decide cases. They are 
going to spend an awful lot of time on administration if this is approved. 

~J!0!l.C2iomery: That's right. But in the scheme of things, the ultimate respon
sibility for administering the court system is in the Supreme Court of Ohio, and 
it will probably have to have an increased staff to do this job. 

~. Rartunek: This is another area I have an interest in. I think it all weaves 
togpther· into a whole system. 

ll~~~tgomery: They are doing part of it now. The rules of superintendence that 
~re now over the courts of common pleas and the municipal court system have produced 
some real benefits, and as these things work - nothing succeeds like success.· It 
seems to be a better way out of this mor~ss, than to simply wait for legislative 
action. 

Judge Lpach: Basically, I agree with Mr. Bartunek that the principle duty of the 
Supreme Court is to decide cases, and I, too, have the fear that unlesS the Court 
keeps up its administrative staff, giving them additional rule-making authority 
isn't going to work. Tnese are the pros and the cons. The committee's decision 
was that, in the long haul, the system would be improved. 

Mr. Russo: When you say that the Supreme Court rules have brought great benefit to 
the state, to this judicial system, I also feel that it has been detrimental in the 
situation of plea baragini~3 because there is a false case load in many judicial 
areas, For me, I would think that it i.s an injustice to have that kind of justice, 
really. If you have to go in and prove your record to the Supreme Court and say, 
''VTell, I got 100 in this month, and disposed of 99 of them" and 98 of them were 
plea bargaining, you don't have the concept of justice, you just plea bargain them 
a 11 day long. 

Mr. Nontgomery: On the other hand, a lot more judges are do ing a lot more ll1ork. 

Mr. Ca~ter: I do not want to discuss the merits of sub-section 4. I think I agree 
with it. I would like to make a pl~a, though, that we try and put it in better 
English. I find the first sentence very unclear. I think it needs improvement in 
punctuation so that the antecedents are more understandable. I also find that the 
second sentence is repetitive of the first, and I would be hopeful that you could 
do a little better job of draftsmanship. I would be glad to assist with that. 
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Mr. Montgomery: Are there other comments? 

Mr. Carson: I am concerned about the load on the seven men on the Supreme Court.� 
What is their case load now? Do they think they can handle this burden without� 
having underlings do it?� 

Judge Leach: I have no idea. I do know that they have more weeks off now than 
they did when I was on the bench. 

Mr. Carson: We happen to have a court right now that is very interested in its 
rule-making power. If we had a court without that interest, it is conceivable to 
me that the staff employed by the court might be making these decisions, if you 
have justices that are interested in deciding cases rather than administration• 

. I'm not sure that that would be beneficial to the court system. 

Mr. Montgomery: How do other states handle this problem? 

Mr. Nemeth: Well, more and more states have administrative directors of the courts. 
Almost every new judicial article that is adopted has this provision. I assume that 
the matter of collecting and collating statistical material that would be necessary 
to make a provision like this work would be done in the administrative director's 
office, as would be the initial preparation of the unified judicial budget. This 
particular paragraph 4 was inspired by the 1972 amendment of the Florida Constitution. 
There are several other states which now require the Supreme Court either to de
velop criteria, or at least give its consent to any changes made to judicial manpower 
snd the changes made in the judicial districts, sUnilar to this provision. 

~. ~~ntg2mery: We are down to another very important item now - the selection of 
judges, compensation and terms. The committee recommendation is on page 27, 
Section 6 (A) (1) • "The full terms of the chief justice and the justices of the 

Supreme Court, of the judges of the courts of appeals, and of the judges of the 
courts of common pleas shall be six years. «2)(a) Whenever a vacancy occurs 
in the office of chief justice, or any justice of the Supreme Court, or of any 
judge of a court of appeals, or when any additional judgeship on the Supreme·Court Ior a court of appeals is established by law, the governor shall fill the same by •)
appointment under an appointive-elective system, from a list of not fewer than three I 

qualified persons, whose names shall be submitted by a judicial nominating commis I 
sion. (b) The number of judicial nominating commissions and their organization; 1. 
the number and method of selection, compensation and expenses, qualifications, and I 
terms of office of members of each commission; and provisions for filling of 
vacancies, shall be established by law; provided, that not more than one-half of the J
members of a commission shall be from the same political party and less than one 'f 
half of the members of a commission shall be members of the bar of Ohio; and pro�
vided that the terms of office of such members shall be staggered. Holders of i.� 
public office may serve on a judicial nominating conmlission. (c) Any justice or� " I 
judge of the Supreme Court of a court of appeals appointed under an appointive
elective system established pursuant to this constitution shall serve an initial 
term of two years from the date of his appointment, and until February fifteenth 
following the next general election occurring in an even-numbered year. Not less 
than seventy-five days prior to such general election, any such justice or judge 
may file a declaration of candidacy to succeed himself. The question of his con i• tinuing in office for a full term shall be submitted to the electors at such general , ,:)
election as provided by law. If a majority of the electors voting on the question 
as to such justice or judge vote "yes", he shall be continued in office. If a 
majority voting on the question vote "no", there shall be a vacancy in said office 
on the fifteenth day of February fo11o~;ng the election, which vacancy shall be I.
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filled as provided in Division (A) (2){a) of th1s'S1aC~ion. (4) ~~~~i~~\;'i "i{, 

any justice of the Supreme Court. l>r a:tr'f judge o£'a~~rt :Ofappe~8'a.~:,~}y� 
the effective date of this amendment is eutitle4tu~::eSS~••lVed:~£.,;:!C,jt~~~(~"1;/.� 
remain in office. Not less than seventy-five daysSJrior to ,tha e~'Qt~~., "� 
the end of the term to which he was ele~tedor ap}ld;!rtted" he.lIllli'~t~ ~~{~~~~
 
of candidacy to succeed himself. The question of bis"continuin8 ·t~o;~~~f.()lI;::"\::;:'
 
full term, to begin on the day provided by law undu-which be 'WB8,'eJ~~;'i-,~t't\',,~
 
pointed, shall be submitted to the e16ctors at tiuch general Q.J.eet1;l:m'~','~: ' .•. !:j~;.
 
by law,'\ and it' 8 the same general plan. Now, ths. :pS-Qvides f~r • .aa ': ' "':~~;\*"
 
selection, or appointive...elective system £Qr the c~ts of appeat~~~;~~' , ,� 
Court. There is also an 'optional prOVision for ,~~e~<:lII2lnOl\ p~a9~~~';~:;",,{,,:,; . ~;,.'t
 
Section 3(a). "The judges of the courts of c~"l'~aas$~al1 bt!'~(~~,:~lijr',,_:;::,~
 
electors of the counties, or districts, in Which their, res,~ctiv6'~,~"~jj~e.;,·t~'Cil'� 
and each judge of a court of common pleas shall'~:i.cl'Q dud·na hi', \.~~t
 
the county, or district, from which be; is elected:.,:' .~. case the: ~AA';'Ct',
 
of a court of common pleas becomes vacant before ~'~" expiration ~ ,~W~;:,~:'"",::
 
which he was elected, the vacancy shall be filled :p.y j:he govet'norJ:.~~~;';~;i
 
is elected and has qualified; and such successor &'ha11 be electei,;fo~~'.~·'
 
term at the first gener.ll election which occurs IDiQre. than forty __ytt~~W'"
 
yacancy, occurs; except that when the unexpired terldc ~d'S' within ~ne:,:ye"~l: ."� 
following the date of .such general election, an: .election: (;0 f-111~lr '\1'::",'� 
shall not beheld and the appointment shall b~ for·~f.t.ieh uneX}lirea"~t':7::::~
 
Notwithstanding any other provision of this artial.:~·judgeS of any~<Y~}(t\~
 
pleas· may be appointed under an ..,..~tem,: ~POJi .. ~e:~~ "',�appoint!ve-electd:,,~

vote of a majority of the electors voting onthe~j~:16nWilth1nr:.ift~~" ~~~. 
jurisdiction ~£ the court. The method of su~.~4iF~~l.1;~epr~~,,: , 
(2) l'he, 1,rt:r'1lsions of tlivision (A) (2) gov~r?li~ ,,~' 'f~~i1tl'ltf!l-.~
 
the chiet Justice, justices ot the Supreme court.~·,j1tdg .. ,0;£ .tti.'I~ ,',;" ,� 
shull app 1y to judges 9£ l!lny court of ~O'IXIinon pl~a~,,~4:e 8~je,:t,~: • '. ~ '. " .',', '/'� 
the electol's, except that the list sUbm1tted by. ;~jWl1c;1:,A'l,~__~~f, " •� 
shall contain not fewer than two U81Hsand the. 'dat.'~'£';,C~.(,1~t;.:~ '.' .� 
of the term of each common pleas judge shall be p~~~ b:f·lalf~.t·, :,:'~~·<,~.}::~t~::,~/
 

'-, '- ',' •'fo.~- i ~,i.': ,·t:! t} . "l","'~'~i 

tole provide that the compensation of all judie. ~~·thtt cour¢""~f:~~t';".,.. 
shall be the same. As you know, now it varies widely,bYl!opu~'tioii,l~;~:" ... 
workloads are, in fact, equalized, we see no rea~an 1iiht' all jUdgeC';~'~.." . 
status shouldn 't have the same pay. Another question is abolkt p~~di~s':';~.~;},..' , 
constitution says, "judges sha1: receiVe no pe:tq1i~si~e81t~ , We ~. ~/I¥~~~~, 
praotically all judges do, and lot has. 1.>een sa:r1.Ctt1'll~,by practic,e~~:;?i~~'~",'?~'; 
years, and we don't want to be hypocrites. We jus~'~~J:1atth~t,t~;h~ie:j~~~,,> 
quisities, but they have to be prOVided by law anCl··... ;:t:1lj.ri'k 8et~":!.t:,~0U1;· in' '.,. 
open and shedding more light on it istht!!best way M:~:'~1\.~'!~i.~~:r'.". 
that Itexcept such perquisites as may' be provided P1,1~·;i~,:'1 thi*'>(--ll'hff; ,;,~ 
1s not of substantial naturi!. ," ',.'?,?~':;;", • '~.~';'~'/,.; 

,"f't~ :,' , ;,;:;\r.~~£{Z/~'" '.' 
This is one of the most significant Tecommen~tt~,~~i,J"th~J:~:;lttiW.~i 

making. It's an adaptation of the M{ssO\1ri Pla~ wart~r:has 'b~ttl'e·"~i 
judicial reform throughout the United States. W,:tn,;* 11;:'. a 'bM:,tar:q~,.. 
the system v7e have now", We think making it man~,.~"tneBupt_e: ".~, ;<~~ , 
of Appeals level is realistic, and we think tnat'~'po~tt~'l:~:~t' .", '.' 
it on a local option basis for trialcouri;s.i., a,"",' in .tli~~lJ:'i~;:~<tt:.f,t::,'~ 
although the purists, of which I'm one, wout4:\~·'_1~e~1tma~.<' :~~' ' 
level, but I realize that probably ttte not thi<ft'i~~,"~~'tsh~,;.":·".;~ ".:.~, 

..' ','c'• .'r(;;j(~.,~,.r.:.Ili,:.l.!,t[,:..~,.,':~t • 
_,(lI~~;~~.:~7'l:;<5'1;' ~ ..,;'i~:C; 
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the committee and the commission and probably of many of the members of the 
legislature or of the people of Ohio, for that matter. If it works well at the 
court of appeals and Supreme Court level. then perhaps at a later date another 
commission could wrap it up. Are there any comments on this proposal? 

Mr. Bartunek: I recognize that it's a lot easier to be a critic than to work and 
listen to all this testimony and spend a lot of time and determine a course of 
study. I'll comment briefly on each point. First, let me ask you a question. 
Did you ever consider ten years as a term of office for a judge? 

}~. Montgomery: Yes, we considered other terms. We felt that the present six 
years is pretty well ingrained in our constitution and in practice and we felt that 
to stick with it wouldn't be too bad. We like the idea of a trial term. or a pro
bationary term, if you will, for two years, so that if you happen to get a bad 
apple, you can get rid of him quickly and you don't have to wait for six years to 
do it. That's sort of a novel approach. Not every state has done that. We thought 
that that might make the system more acceptable to the people because they would 
have an input quickly. 

Mr. Bartunek: I am irrevocably opposed to the appointment of judges, especially by 
a committee such as provided under this report. 

As a helpful comment, I call your attention to paragraph (c), where you put in 
the constitution the date of filing which I think should be left up.to the 
legislature, because they might change the filing date for the other offices from 
90 days to 75 or 90. 

I do not feel that judges ought to be appointed. I speak from my experience 
in court before appointed judges and elected judges. And I think, having been a 
judge myself, it's very helpful for judges, be it of a Supreme Court level, or any· 
level. to go out among the people, their peers whom they are supposed to judge, in 
order to understand what is happening in the real world. That is a philosophical 
concept which we will go into, I'm sure, a great deal later. I do have one good 
comment, and that is that the compensation of all judges in the common pleas court 
should be the same. I agree most wholeheartedly with that. In Cuyahoga County 
we've had a lot of visiting judges, and I can't think of any that has been a bad 
judge, and yet they receive compensation far less than our judges for doing the 
same '>lark.. JI.nd I think that it is about time that ''1e recognize that the judges 
from Noble County. for example, are well worth what we pay our judges in Cuyahoga 
County. 

}~s. Orfirer: Don, I'm interested in why the committee chose the method it did in 
relation to ~>lho is on the nominating commission--that it is up to the legislature. 
I notice that that is a different method than the commi.ssions of some of the other 
states, where there was input from several groups. Why did your committee choose 
this method? 

~ Montgomery: To be real honest about it, I guess we felt that the proposal is 
dramatic enough and that the legislature probably would insist on the composition of 
the commission. What would your suggestion be? 

Mrs. Orfirer: If members can hold other public office, and they would be decided 
by the legislature, there is nothing to stop the legislature, for example, from 
appointing its own members to the commission. 
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~Montgomery: Welve provided certain limitations: bipartisanship ~nd UGU lawy,el'S,;:';'

• .' ~ , 

•� 

Mrs. Orfir~t: Yes, but still, as I understand it, for example, the leglsiature could'� 
put all legislators on the commission. On page 31, it says, under point 5 of the',' "W� 

appointive-elective method, "This method, which has come to be known popularl,. as'h.',� 
Merit Plan, or Missouri Plan, has three essential elements: First, slates of,oandi~'
 
dates a~e chosen by a nonpartisan nominating commission usually composeddf.s~'
 
designated members of the' judiciary, several lawyers appointed or elected by bar� 
associations, and several lay persons appointed by the governor •• '.11 

Mr. Montgomery: 
you are right. 

• Mrs. Orfirer.: 

There is no guarantee of that in the constitution in ottr proposa1i .� 
Ue are hoping, I guess, that the legislature would act l'~~ponsi1bly: "� 

-,' 1, . 
:: 

l'-i,' 

You mean in other states they have ended up with this kind of com~ . 'j: 'r 

mlssion that has been done by the legislature? I'm thinking of the composition of', 
the membel.'s of our own connnission here, which comes through the legislature as well\< 
In other states, other arrangements are made - where the governor appoints ~nutttbe~ .' \\ '. i 

of the members of the conunission. .~", ~,', 

• 
-. i .i , .~.. 
_ J'~,. I ...~!r. Montgomery: Do you feel some safeguard should be built in? 

Mrs. Orf~: Yes. I'm personally not happy at this point. I'm willing ,to li$h~'~':i' :', 
to the p\lbl1.c hearing. I just think that perhaps some more thought shoulcl~egit:.; 
to it. ';1 

, .. ";.l.:, • 
~.,' , l,"·

•� Mr. 1'1ans:hdd: 'I'wo minor questions, lJon. On page l~, under j(a):r:t:het:t;t~h u.~·,.Z.:.;,i,..b .� 
down, it refers to the court of connnon pleas or dj.visions thereof.Was·t,,-4.t i.~td~r1i.j{;.'.. ' 

. .,' 'r-.' .". _, '!:-;f." "'t ir., .;:\.'- . 
.tIr. Montgomery: ~!o; "divisions thereof" should be stricken. 

Mr. ~~nsfield: I don't understand that sentence about votes for any judg~.

• ~. ~wntgqmery: A judge can have only one office at a time. 

Mr. Nemeth: The deletion of the language at that paint broadens the prohihfl::ion~#i';'" i· 
the constitution as it now stands, which refers only to state offic~s,andwQ,lnd·~;'··.':·I·.:; 
elude offices of any type. This is closer to the prQhibition which is cqnta.:1ned :b.:,·· " 

• the Canons of JudicialEthics.,. ,i' i";\'.' i 

Mr. Bartunek: In other words, he couldn't run for governor, but a judge could ~.'~ . 
for president of the United States. 

Mr. Nemeth: That's correct--now.

• t~. Bartunek: And he could count his votes in every state but Ohio. 

:;.~;m:t~~at:.::a~a:~\~~t i~r::r:~~i::~er the Canons of Judicial Ethi", ad t~,~'{ij 

• Hr. Mansfield: It seems to me it's a very peculiar way to,state the prohibita-OR·.·., . 
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Mr. Carter: I agree that it's awkward. I'm not even sure it's necessary. ~tbink.
 
that you could strike the whole line and it wouldn't hurt.� 

Mr. Bartunek: I don't know. I think there is some sense to some kind of language. 
"-',� 

What are you going to do if •••••••• Just say that you state this as an absolute pro�
hibition. If you get votes and they can't be counted, what happens if you 4isobeyed� 
these things and voted, and he got 100,000 or 300,000 votes.� 

Mr. Carter: Would it be possible to say that he just can't run for any other officet 
',.','.. 

, .~~. Mansfield: How do you get to the point of getting votes? 

,i;,}~. Bartunek: How do you stop him under this prohibition? What is the penaltY-·� 
de-frock him as judge?� 

Mr. Skie,ton: This eliminates write-in votes. 

~~s. Eriksson: If, in fact, a judge ran for governor without resigning his judgesQip,� 
you couldn'~count the votes and the votes would be void.� 

•}rr.� Bartunek: Otherwise, there is no prohibition that says that he couldn't be 
elected governor if he ran. The only thing is that the bar association could fire 
him as a judge. He could still use the power of his judicial offices to become 
governor. 

~~._ ~tik.~sqn: If he violates the Canons of Judicial Ethios. he might therefore be ;� 
removed from the court if he did run for governor.� 

Mr. Bartunek: But he could still become governor and use the powers of his office� 
to become governor and then say "Bar Association, do what you wish".� 

Mrs. Eriksson: That's correct. This prohibits the counting of votes. This .langu4ae •has been in the constitution for a long time. 

Mr. Carter: On page 28 where it says not more than one-half of the members of a� 
commission shall be fr.om the same political party, raises an interesting question� 
in my mind if the legis lature determined that the cormnission consisted of snodd ..•.� 
number of people. You'd have a problem. It would almost have to be coupled with a� 
statement that the commission shall have an even number of members. In order t~ be� 
a member of a political party you have to register in the primary, this is by law,� 
and you could have non-voters. If you had an odd number, ~hat would m~an that you� 
would have to have one member of the commission who was not a member of a political� 
party. That's what it means and I'm not sure that it was intended. And the second� 
thing is that I'm concerned at this point is that the holder of a public office may ..� 
serve on a judicial nominating commission. I have some concern; for example, a� 
governor could be on the nominating commission if he chose to do so, and if 'he. did,� 
I would rather tmagine that he might dominate that commission.� 

~1r. Montgomery: But if you have a member of a school board who is a good person,� 
and you want to get him, you should be able to get him, too. It's such a broad sweep. ~
 

Mr. Carter: I'm not in favor of dropping "holders of public office may serve", but: 
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Ifni like Linda, wondering if there should be some restraints, perhaps in the consti
tution to prevent abuses. 

Mr. Montgomery: I'd like to have you suggest some • 

Mr. Russo: Is a puhlic officer someone that's elected to office,. or someone that's 
appointed to office? 

Mr. Nemeth: Either. 

Mr. Carter: On page 29, in 3(a) ,"judges of courts of common pleas shall be elected 
by electors of counties or districts~ and there are ScmlC problems with identifying 
counties or districts. And dm1n below, you use the phrase which I much prefer: 
"Electors voting on the question '-1ithin the territorial jurisdictio::l of the court." 
I would think that we should 'lse the same language up above instead of "the electors 
of the. counties or districts in which their respective courts are located."lt 
would clarify some of those problems and be more specific. That's all I have to say. 

Mr. 'Hontgomery: You are suggesting that whenever we talk about counties or diStricts· 
in the article we should substitute IIwithin the territorial jurisdiction".' 

Mr. Carte£: Precisely • 

Mr. Montgomery: There is nothing the matter with that. I don't know whether that 
fits. We'll try it on and see. Are there other questions? 

~~_Carson: A general philosophical question, Don. You provide that the sitting 
iuj~es. the Supr0ffie Court iustices. and the court of appeals iud~~s would r~t be 
subjec.t to scanning by the nominating commission. If the purpose of this, ltake ""I 
it, is to upgrade the quality of the bc.ach, and if I'm correct that ruIUling against' 
one's record without an opponent really ~\ould make it hard to remove a judge~ area.'e" 
we building in judges which, perhaps, some people think are not qualified? Why no~:' 
have a vacancy created and start fresh? ,:" 

t!!. HOT:,tgomer:i: Could be. Of course, there are a lot of ways that you can 1;0 on', .- , 
, ...,:

this •. A lan Norris thought perha,ps we should have a special majority for retention', 
and we did the research on that and found that only one state, Illinois, requires .a.'~ 

special majority for retention and it has no nominating commission screening. So r"': 
ours doesn't look out of kilter with that,since the screening is done by the 
nominating committee. And so we felt A majority election would be sufficient for , 

, I, 

retention. Another suggestion which was made that may have some merit is that the 
judicial nomi.nating commission, prior to the retention election, issue a statement 
on the guy's performance, and give the voters some guide as to whether he deserve~ 

to be retained. You get a pretty powerful commission vhen you get to that point, 
and that has some dangers, too. But your point is to make them all subject to the 
nominating process • 

Mr. Carson: I'm talking about the judges that are on the bench right now. They do" 
not have to go through the nominating process, under this proposal. Why do we gift '. 
this preference to sitting judges? 

Mr. Nemeth: I think the conci.deration is more a practical one than anything else. 
If a grandfather clause were not put into the constitution, the proposal might ar~se 
the opposition of all incumbent judges. Now, this may not be so, but it is a very 
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likely possibility. I think the committee realizes that a provision of this type� 
is less than perfect, but 'lNas willing to put it in the constitution becau~e it� 
serves only a transitional purpose. The tUne will come when there will be no mor~
 

judges who will fit under this category and we will have a "pure" and completely� 
changed system.� 

Mr. Bartunek: When we're talking about territorial jurisdiction, that's the same� 
thing as the district, and that's the area that the judge has, although a judge� 
actually has statewide power, according to my understanding. What would the ter�
ritorial jurisdiction consist of?� 

Mrs Montgomery: By county or district base, determined by the legislature. 

Mr. Unger: Where it provides for the appointive-elective system in connection with� 
common pleas judges, there doesn't seem to be any provision for including intha� 
nominating commission any representation of the districts. Was that considered, or� 
would it be the same nominating commission as operates statewide?� 

~Montgomery: \.]'e didn't address ourselves specifically to the geography from which.� 
the nominating commission would come, but multiple commissions might be created 
one porhaps for each territory. On the bottom of page 27 it says,"The numbero£� 
judicial nominating commissions and their organization; the nutTlber, method of� 
selection, compensation and expenses, qualifications, shall be established by law."� 
And then later we provide for an expiration date for judges' terms. Terms would be� 
six years, but they can start at any time. This gets to be very technical with 4t� 
reFlOPC".t tr> th"'! ,!,."\pt.in,, nf t.p.T"1T1!'l.� 

Mr., Ne~: TIle courts of appeals judges would be eligible for re-election if they� 
are in office at the time that the' provision goes int9 effect. They would be eli~
 

gible for re-election at the end of the term for which tiley were elected as provided� 
by the law under v7hich they 'vere elected. If there is a majority "no" vote as to a4t� 
judge who is appointed, to an appellate judge who is subject to merit selection or an� 
appointive-election system, then his term would end on February 15th following the� 
election. But the election for appellate judges would all have to be held in even-�
numbered years, and the provision which we are referring to now which would allow the� 
General Assembly to set the beginning of the terms of common pleas judges was put in� 
there with the idea that some metropolitan courts in particular which have large :4t� 
numbers of judges would benefit from the fact that the terms of some of those judges� 
might begin, for example, in the odd-numbered years. So we were trying to give the� 
General Assembly more latitude in regard to fixing the terms of common pleas judges.� 

Senator Van Meter: Did you have a strong degree of testimony from either state or� 
local bar associations on this appointment-type process that if they felt that a judge •� 

-was not doing his job properly that they would be willing to lead a campaign' against� 
that judge, knOWing full well in advance that if they lost that, they would have to� 
appear before that judge?� 

Mr. Montgomery: I don't know that they addressed themselves specifically to en�
dorsement. I think they probably would continue their polling of the membership and� 
make public the results of their poll. But I wouldn't imagine that an organized bar� • 
would take a more active role than they are right now. Julius s was there anything� 
else in the testimony?� 
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Mr. Nemeth: ~o, but in ~dssouri the respective bar associations conduct a poll of� 
their members as to what the members think of the performance of the particular� 
judges, and these results are then published in the newspaper. The judges, them�
selves, are very much influenced by these results.� 

SenatOl' Van Heter: Under this system, hOlY many judges have been put out of office? 

~~emeth: I c~m I t give you the specific number. It has been relatively low, 
ho'oJe .,rer • 

Senator Van ~~ter: That's what concerns me. I think what we're really saying is 
that maybe we're appointing d judge for life. 

~rr. Montgomery: N~t necessarily so. Some have been voted out. 

}irs. Smvle: What did you mean by the fact that it has influenced the judges them'" 
selves? In vim.~ of a negative bar assoc.iation attitude, do they just not run again? 

Mr. j'leme,th: No, I think the implication was that the fact that the poll 1s public 
kp.ep~ the judges on their toes • 

Mr. Bortunek: I dou't agree. When I first ran for judge, I didn't get the endorse
ment \)f ~i.th(~r bar association, but I got all of the newspapers' and- citizens 1 

leagues, etc. 1 was elected, by the way. 

Mr. Heminger: Under (4),· the Suprewe Cm'rt shall establish by !'ule 1.lnifcrm criteria 
le,l:· '-He uece/."LUJ.L\<ltJ.Oll oj: cue lleed tor adu1.t1.onal JUdges, then we Jump down, that they 

,� ~hal1 submit a report to the Ceneral Assembly. My question is, is the General 
Assembly expected to disapprove it, or do they have to take affirmative action? As 
they con$idcr the !.0.port, my question I guess is, whether it is to be amended, whether 
they are expcctec to disapprove it or whether it is just a report which then 'b:lkes 
legi31ative action • 

Mr. ~~ntgomejJ[: This recommendation does force some legislative action. 

~. HemJnger: So they simply are suggesting to the legislature that they take some 
action? 

Mr. MO.Htgomery: Yes. Oul" analysis is that something of this nature is a legislative 
n~tter. Creatior. of districts and number of judges. 

}rr. Carso~: I wanted to make an observation when we got to page 20. Turning back to 
a question I had on the juvenile division. He have three divisions in my county; 'll1e 

11ave a probate division with one judge, a juvenile division with two judges, and a 
dOlnestic relations division with one judge. I think the probate division could be 
handled by anyone who's a good administrator, probably. The domestic relations and' 
juvenile divisi.ons, however, appeal to only a certain kind of person, and it seefuS'to 
me that we should be very interested in the kind of person, and that he fit those ~e. 

quiremeuts. 

Mr. Hontgomery: That I s right. But how do you know how good a guy is going to be ·aa 
a juvenile judge? You don I t know until you elect him the first time. These things 
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develop after some experience and the guy has a leaIling one way or the other and 
we want to leave that flexibility so that people can specialize, but we want it 
to be an internal thing. We donlt want to lock it in the constitution~ 

Mr. Carson: In the last election, in November in my county, one of two juvenile 
judgeships was up for election. There were two highly qualified candidates, in 
my opinion. And the whole issue was which would make a better juvenile judge. 
Both were intensely interested in that specific job. The issue of competence to . 
deal with children was the problem. I take it that this would be a selective . 
appointment, is that correct? In other words, he wouldn I t be appo mted to the 
common pleas court for a specific division under these rules. 

lo1r. Mon~gomerv: As a common pleas judge, your assignment would be determined by ·the . 
presiding judge of that jurisdiction, pursuant to the rules. 

Judge Leach: He would be selected according to the rules that the Supreme Court had 
adopted. 

Mr. Montgomery: But I'm sure the Supreme Court would want to adopt sensible rules. 
We donlt tell them that the rules have to be reasonable, though. If the legislature 
would insist that they be reasonable, then they would have to make them reasonable. . 

~r. Bartunek: We have the same thing in Cuyahoga County. We have five juvenile 
judges, four dmnestic relations judges, and two probate judges. 

Mr. Montg0P'l.ery: This creates a flexible system. A better th:i.ng would be to properly' 
allocate manpower among all of the courts as the needs arise, rather than lock tn 
something. 

r 

. Mr. Bartunek: The probate court has over 165 employees and a payroll of over a 
~illion doilars. Who would have control over that? 

Mr. MOntgomery: He'd be a common pleas judge under this recommendation. 

Mr. Bartunek: Ultimately under the control of the Supreme Court. The legislature 
can't control the probate judge now because the probate court is constitutionally 
protected. 

Mr. Montgomery: This removes the constitutional protection from the probate court. 

Mr. Carter: Let me see if I understand this. Under the proposal here, you would 
elect in your county, Hamilton County, judges of the common pleas court, and then 
the court would allocate judges to the juvenile division and that sort of thing, so 
is it your concern that you have extraordinarily good men in the juvenile £ie10 who 
could not be elected as a judge to the common pleas court?-

Mr. Carson: No. I just happen to believe that it is terribly important that you get� 
somebodyiu the juvenile division who is competent to deal with juveniles. Host� 
judges and most lawyers wouldnlt want to have that job.� 
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Mr. Cart~r: Do you want to get him into office by the elective procedures? 

Mr. Carso~: Today, the voters really have a choice of putting somebody in there Who 
has to demonstrate their qualifications with children. In my county, that's the way 
it works. You just don't let anybody run. The voters are very selective. So I 
guess I'm asking the question, and I take it that judges could be shifted aroand 
into that from tile common pleas benches over to the juvenile bench, back and forth~ 

Mr. }wntgomery: Magistrates could be appointed with special expertise. We've pro
vided Eor para-judicial offices, and you Illt-ly be able to find a man that's qualified 
that ,.Jay. I would think that the magistrates lV'ould become specialized in this fie~~. 

~arson: That's done now, of course. 

~':s ..5O":'1e: I don't know that they would have the power to try juvenile cases und~r 

current 1mol • 

~f~tzQmery: we will turn to Section 7 on page 40 of the report. nlis is one of 
the 1;"'0 n0'" provisions thaI: ''V1e're suggesting. This relates to the establishment of 
:.1 full t:i.me judiciary and the appointncnt of magistrates. The reconnnendation of 
the adoption of a new Section 7 reads as follows: "Judges shaH devote their fun 
time to tte perforrrwnce of judicial duties, but the courts of con~on pleas may app6int 
magistrates, who shall be attor.neys licensed to practice law in the state, and who' 
need not devote their full tL"Ue to the performance of judicial duties. The number ., 
of magistrates who may be appointed by each court of connnon pleas, and their CQDl

pensation, shall be prescribed by law. The manner of the appointment and removal,Q£ 
mcf.\:cL:;Ll';.<reA. m:>0 thl-'1,r ,ll1r;eA ,,1,::111 he nrpsC':t'i,bed h~' th ... SllnrenU~ C"lJrt mlt'AUI'lrt.t,t-rl 

its pO,oler of gener.s:l superintendence over all courts in the state. II Again, I think" 
this is a significant recommendation of the subcommittee that judges be full time. 
As it nO\-1 stand~, the county court judges, and some municipal judges, need not be. 
Of: course, the mayors are not even lawyers in many cases, and we think it's time to 
make a broad sweep on this one. 

r-;r.. 'Bart}1!Jek: Do~s this create a problem i.n some areas such as people not wishiug' ' 
Co be a full-time juuze? Axe you locking into the constitution thepossibili1;y, that 
you m.ay have empty judicial offices? Especially with the low rate of comp:ensation ' 
paid to the judges and tile lawyers now. 

" 

Hl.'. Nontggmery: He are making the compensation uniform for trial court justicesa~l,~: . 
al1.l)win~ for the dif.ltrieti.ng to balance caseload and manpo'oler, and we just don 't ... ' 
vision this happening. If there are no other questions on Secti.on 7, we'll go on*,;~ 
Secti.on 8. This part of the constitution is vacant, and we're recommending that t~, .' 
salaries of all judees and expenses of the judicial department shall be paid frorii", 
the state general fund as provided by law. 'l"rlere shall be a unified judieial bud~t", 

as provided by lau. I think ,,,e have kept you informed of this as we have g~ne al~~":,; 
The problem is with the welter of statutes and the financing entanglements in this: ,,: 
field ,;hich are ovcrv;relming. We think this is the cleanest ,,,ay to have it. ''It\e . 
ancil.1ary question uh"t>.ys is where should the fines go, and should a court be in: 
business to produce revenue or to dispense justice. I happen to feel very keenly" 
that they should not be in a position to collect revenue, that they should be eon~", 

eerned only with the dispensing of justice. " 
.. I 
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Mr. Nemeth: This section will have to have a delayed effective date because there� 
is obviously going to have to be a thorough scrutinizing of the statutes. There� 
wil,l have to be changes in the statutes before these provisions can be implement~.
 

Mr. Bartunek: Mr. Chairman, is it the sense of this commission that it is our duty� 
to prepare the laws to implement these recommendations?� 

~. Montgomery: If the legislature asks us for input, and if they wanted our sub�
committee to assist them in any way, I certainly would be willing, for what it'~
 

worth. I don't know that I could contribute anything. I don't think the legiSlat""re� 
bas ever asked us to prepare the laws.� 

Hr. Bartunek: Hhat if they fail to act and this constitutional provision is ad<>pted,'.� 
wouldn't there be a lot of chaos?� 

~~. Montgomery: There wou~d be an awful lot of chaos. That's why the t~etablehas
 

to be reasonable.� 

·Mr. Nemeth: Section 9 would have the substance of present Section 20, and present 
Section 20 refers to the style of cases, and so on, and it prescribes certaiuform
alities. Probably this section could be struck from the constitution without too 
much harm. However, we thought for the sake of historical continuity that there 
would be no harm in leaving it in. We just move it from Section 20, where it is 
UOW, to Section 9, and Section 9 would become the last section of the rewritten 
jl1dici.al article. It seems an appropriate place to put it. Section 13 would be • 
.a e!,,~dleci, OUt. ('I pOLl.:HJU ll£ il;, H' rlmen rleO:LOrm, WOHJ.et be transterr.eo to the section� 
referring to elected common pleas judges. At the present time, Section 13, mlich re�
fors to appointments to fill vacancies, refers to Supreme Court, courts of appeals,� 

. and common pleas court judges, and since the Supreme Court and common pleas court 
judges lvould go on an appointive-elective system, there would be no need for them to ,.
be covered by Section 13, since vacancies in those offices would be filled by the� 
governor from a list of nominees submitted by a nominating commission. As to elected� 
c.Oll1lnOn pleas judges, however, the governor would have the same freedom he has now to� 
appoint these people without a recommendation from the nominating commission.� 

There were no further questions. 

The date of the next meeting was set for May 9, 1975, an all-day meeting 
. beginning at 10: 00 a.m., ~7ith a public hearing. 'l'he meeting was adjourned. 
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