Fiscal Note & Local Impact Statement
123 rd General Assembly of Ohio

BILL: Sub. SB. 22 DATE.: December 8, 1999
STATUS:  AsReported by House Criminal Justice SPONSOR:  Sen. Johnson
LOCAL IMPACT STATEMENT REQUIRED: Yes

CONTENTS: Increased periods of incarceration for personswho commit ssate OM V|1 in violation of new
“high-end” tiers of alcohol concentration, increases the penalties for felony OM VI
convictions, eiminatesin certain circumstances the prohibition against imposing a jail stay
for a misdemeanor violation consecutiveto a prison term, and raisesthe existing
mandatory minimum finefor OMVI offendersby $50 to assst in housing or providing
treatment to such offenders

State Fiscal Highlights

STATE FUND FY 2000* FY 2001 FUTURE YEARS
General Revenue Fund
Revenues -0- Gan unlikdy Gain unlikdy
Expenditures -0- Increase in range of $440,000 Increase in the range of
to $1.5 million $440,000 to $3.0 million

Note: The state fiscal year is July 1 through June 30. For example, FY 2000 is July 1, 1999 — June 30, 2000.
* Assumes no fiscal effectswill be felt until FY 2001.

Incarceration Costs The hill’s pendty enhancements will increase the length of stays for around 80 annud prison
bound offenders, and, as a result, the Departmert of Rehabilitation and Correction’s (DRC) annud incarceration
cogts will rise by up to $180,000 in the first year. Depending upon how courts respond to the bill’s more punitive
sentencing structure, in subsequent fiscal years, DRC's annua incarceration costs will rise from aslittle as $440,000
upwards to around $3.0 million.

Revenue Gains. As the bill’s provisions explicitly direct the entire $50 increase in the mandatory minimum OMVI
fine to the “palitica subdivison” that pays the cost of housng such offenders during their incarceration, LBO
believesit unlikely that any additiona revenue will be generated for the state's GRF.
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Local Fiscal Highlights

LOCAL GOVERNMENT FY 2000 FY 2000 FUTURE YEARS
Counties
Revenues $1.6 millionto $1.6 millionto $1.6 millionto
$2.7 million gan $2.7 million gain $2.7 million gain
Expenditures Increase of & least severd Increase of at least severd Increase of at least severd
million dollars million dollars million dollars
Municipalities
Revenues $185,000 to $303,000 $185,000 to $303,000 $185,000 to $303,000
gain gan gain
Expenditures Increase of &t least severdl Increase of at least severd Increase of at least severd
million dollars million dollars million dollars

Note: For most local governments, the fiscal year isthe calendar year. The school district fiscal year is July 1 through June 30.

“High-End” Tiers. The mandatory minimum period of locad incarceration will double for offenders who violate the
bill's new “high-end” tiers of acohol concentration. As a result, LBO believes counties and municipdities will

experience an increase in annua incarceration costs of at least $4.08 million, but we are unable to disaggregate how
much of that fiscd burden will fal on counties versus municipdities. Furthermore, we beieve that, given the
limitations of this fiscal andyds, increased annud loca incarceration costs will mogt likely be higher than $4.08
million, but we are uncertain as to what that larger number might be & thistime,

Consecutive Sentences. Keegping in mind that the imposition of a consecutive sentence under the provisons of the
bill will be at the discretion of the court, our best guess is that the additiona annua incarceration codts for counties
and municipdities will be considerably |ess than $100,000.

Charging Practices. It is possble that the bill may increase the cost of handling OMVI meatters, particularly with
respect to sanctioning and incarceration, such that local jurisdictions may opt to charge and convict under the Ohio
Revisad Code and less frequently utilize municipa ordinances. The practica effect of this would be to ship crimind
cases, and thelr associated court cost and fine revenue and adjudication, prosecution, indigent defense (if
goplicable), and sanctioning costs from municipa and county courts to common pleas courts. This potentid change
inlocd OMVI charging patterns, however, would not, in our opinion, be a direct and immediate effect of the hill.
How charging is done is a permissible locd prerogetive. It needs to be noted though, that the bill might in time over
certain places dter that locd cdculus, thus triggering the trandfer of handling some OMVI cases from municipdities
to counties.

Revenue Gains. LBO caculates that counties as a group will gain around $1.6 million to $2.7 million annudly in
OMV1 fine revenue and that municipaities as a group will gain anywhere from $185,000 to $303,000 annualy.




Detailed Fiscal Analysis
Overview

The bill contains a least four key features, as described below.

Firg, the bill modifies exigting prohibitions that condtitute the offense of OMVI1 by adding three
new “high-end” tiers of alcohol concentration to the prohibitions and provides increased periods of
incarceration for persons who commit the offense in violaion of the new “high-end” tiers of acohol
concentration. The exigting tiers that condtitute the offense of OMV1 as well as the three new high-end
tiers of acohol concentration that would trigger increased periods of incarceration are depicted in Table
1 immediately below.

Table 1: Tiersof Alcohol Concentration

Category Exigting Tiers “High-End” Tiers

Blood Between .10 of 1% or more by weight of .17 of 1% or more by weight of acohol in
acohol in blood blood

Bresth .10 of one gram or more by weight if acohol .17 of one gram or more by weight of

per 210 liters of breath alcohol per 210 liters of bresath
: .14 of one gram or more by weight per 100 | .238 of one gram or more by weight per

Urine . . _— .

milliliters of urine 100 milliliters of urine

Second, as previoudy noted, the bill adso provides for increased periods of required
incarceration for persons who commit OMVI in violation of these new “high-end” tiers of acohol
concentration. In Table 2 immediately below, we have summarized the key differences between the
minimum periods of incarceration under existing OMVI law and the enhanced minimum periods of
incarceraion for persons in violation of the new “high-end” tiers created by the bill. Without getting into
the nuances or complexities of the law that permit courts some flexibility in imposing dternative forms of
punishment thet may diminate or minimize periods of incarceration, we have attempted to very smply
summarize what we believe is the core difference between current law and the bill. In essence, for
certain offenders, as the reader can plainly see, the bill will more or less double therr lengths of
incarceration, irrespective of whether a particular conviction involves a say in a locd jal or a date
prison.

Table 2: Periods of Incarceration

Number of Convictions Period of Incarceration “High-Tiers’
(in 9x-years) (current minimum in days) (required minimum in days)
First 3 3
Second 10 20
Third 30 60
Fourth or more 60 loca (1 time felony) 120 local (1% time fdony)
or 60 prison (subsequent) 120 prison (subsequent)




Third, the bill enhances the existing incarceration pendties for felony OMVI convictions. Under
current law, a second or subsequent felony OMVI conviction is a fourth degree felony, which is
punishable by a possible determinate prison term of 6-to-18 months. Although the generd sentencing
guidance in the case of afourth degree fdony is againgt imposition of a prison term, current law requires
the impogition of a 60-day minimum prison term. The bill makes three key changes to this pendty
dructure. (1) It increases the pendty for certain OMVI offenders to a third degree felony, which is
generaly punishable by a possble determinate prison term of 1, 2, 3, 4, or 5 years and carries no
explicit presumption for-or-againg prison. (2) In the case of offenders who violate the bill’s new “high-
end’ tiers of acohol concentration, the mandatory minimum prison term is doubled from 60 to 120
days. (3) It increases the length of the maximum possible prison term for a fourth degree felony OMVI
from 18 months to 30 months.

Fourth, the bill creates an exception to existing law that requires a jail stay to be served
concurrently with a prison term. Specificdly, the bill carves out certain circumstances under which ajall
gtay for a misdemeanor violation may be imposed consecutive to a prison term, with the jail stay coming
after the time in prison has been served. The circumstances under which this exception can be utilized by
a sentencing court involve offenders who have served prison time for aggravated vehicular homicide,
vehicular homicide, aggravated vehicular assault, felony OMVI, or involuntary mandaughter, and have
aso been convicted of a misdemeanor OMVI offense or driving without a valid driver'slicense as a
result of aprior suspension or revoceation.

State Expenditures

The hill will increese the Depatment of Rehabilitation and Correction's (DRC) annud
incarceration cods as a result of the following provisons in the hill: (1) the mandatory minimum prison
term for an OMV | offender who violates the bill’ s new “high-end” tiers of adcohol concentration doubles
from 60 days to 120 days, (2) the maximum possible prison term for a fourth degree felony OMVI
increases from 18 months to 30 months; and (3) the enhancement from a fourth degree felony to athird
degree felony the pendty for a second or subsequent felony OMV I offense. For andytic ease, we have
opted to treat the offenders affected by the just-noted provison (2) asif they were affected by provison
(3). As a reault, our estimate of the fisca effect on DRC's annua incarceraion codts is most likely
overstated a bit.

120-Day Mandatory Minimum. From data provided by the Department of Rehabilitation and
Correction (DRC), it seems pretty clear that this provision of the bill will affect very few offenders being
sentenced to prison annudly under the state's current OMVI law. Specificdly, of the 160-plus OMVI
offenders sentenced to prison from January 1, 1997 through February 28, 1999, dl but three were
serving lengths of stay that aready meet or exceed the required 120-day minimum called for under the
bill. The three offenders not sentenced to prison stays of 120 days or more were serving the 60-day
mandatory minimum required under current law. Thus, depending upon their acohol concentrations, the
bill would have doubled the length of stay in prison from 60 days to 120 days for, & mogt, three
offenders.




Thus, rdative to its effect on the date's prison sysem, LBO believes that this provison of the
bill will affect no more than a handful of prison-bound offenders annudly by extending their lengths of
stay by at least another 60 days. Given DRC's estimated FY 1999 GRF inmate per diem of $50.17,
LBO edtimates that the annua increase in their incarceration costs associated with this longer prison stay
for acouple of OMV | offenders will less than $10,000.

Third Degree Felony. A fourth degree flony carries a possble determinate prison term of 6-
to-18 months and a general presumption againgt prison. In the case of an offender’s second or
subsequent OMV 1 felony, current law requires a 120-day prison sentence, thus, in our minds &t least,
cregting a presumption for prison in the case of certain repeat OMV1 offenders. The bill enhances this
pendty to afdony of the third degree, which carries a possible determinate prisonterm of 1, 2, 3, 4, or
Syears.

Data provided by DRC reveds that over a roughly two-year period of prison intake, 160-plus
persons were committed for OMVI offenses, suggesting that annud intake for this offense totaed
around 80. The average sentence length for those commitments was 11.8 months, with the actud
digribution looking something like this. 58 received sentences less than 12 months, 57 received 12
month sentences, 13 received sentences of between 13 and 16 months, and 35 received sentences of
17 or 18 months.

How will these sentencing practices change, if a dl, in light of the fdony pendty enhancement?
Our firgt response is that they will have to change because the sentencing structures are different. The
minimum and maximum prison terms for a fourth degree felony are 6 and 18 months, respectively, and a
sentencing court selects the number of months to be served from between that range. Thereisagenerd
presumption againgt impogtion of a prison term. The minimum and maximum prison terms for a third
degree fony are 1 year and 5 years, respectively, and a sentencing court’s only option is to select
either 1, 2, 3, 4, or 5 years. Furthermore, there is no clear presumption for-or-againg the imposition of
aprison term. We believe, as aresult, that lengths of stay for prison-bound offenders will increase.

At least two fiscal effect scenarios are possible, as described below

Scenario 1. Under scenario 1, one year will become the minimum for al prisonbound OMVI
offenders. Of the roughly 80 annud prison-bound offenders, around 30 will receive one-year sentences
whereas under current practice they are recelving sentences that range from six-to-eeven months. This
sentencing effect will increase DRC' s annud incarceration costs by about $170,000. Another 30 annua
prison-bound offenders are currently receiving a one-year sentence and they will continue to receive the
same sentence under the bill, as we ve assumed that sentencing courts in generd will be reticent to jump
from one-year to two-year prison terms. This leaves about 20 or so annua prison-bound offenders who
are currently receiving sentences that fdl in between one and two years. If one assumes that every one
of these offenders will receive a two-year prison sentence under the hill, then DRC's annud
incarceration costs will increase by an additional $260,000. And since these offenders would aready be
serving more than one year, this additiona annud incarceration cost would not actudly hit until the
second year of the hill’s effective date. What we ignore here is the very red possibility that some
sentencing courts that are imposing the maximum 18-month prison term, or closeto it, will, as aresult of
the bill, impose much longer prison terms of 3, 4, or 5 years. The fisca effect on DRC's annud
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incarceration costs under scenario 1 can be summarized as follows: in year one, incarceration costs
increase by almost $180,000, and in year two and annually theresfter, incarceration costs increase by
close to $440,000.

Scenario 2. Under scenario 2, we take the podition that sentencing practices will change much
more dramatically, as courts will impose the congderably longer prison terms available under a third
degree felony. If that hgppens, then the average length of sentence for the roughly 80 annud prison
bound OMVI offenders will triple from approximately 12 months to 36 months, or three years. If this
happens, then DRC's annua incarceration costs will increase over a three-year period in approximate
amounts as follows: year 1 % $180,000; year 2 % $1.5 million; year 3 %4 $3.0 million.

Specially Adapted Vehicles. Recently enacted Sub. H.B. 148 of the 123rd Genera
Assembly contained an error, which required certain organizations and persons to submit information on
specidly adapted vehicles for disabled persons once every year as opposed to every five years. This
provison is perhaps best viewed as a technica correction to that requirement and carries no fisca
effect.

L ocal Expenditures

High-End Tiers. The bill's new “high-end” tiers of acohol concentration will mogt likely
dramatically increase annud incarceration costs for counties and municipalities, as lengths of stay inlocd
jals will double given what we know about current OMVI sentencing practice around the state. How
did we arrive at that conclusion?

Our garting point was with the number of persons who are convicted annualy of OMVI
violations. The Department of Public Safety provided us with those statewide numbers for caendar
years 1992 through 1998. Unfortunately, at thistime, we do not have any way that permits us to cleanly
discern how many tota OMVI convictions a given offender has. Based soldy on very limited
impressionistic evidence, however, we believe, and assume for the purposes of this fiscad andysis, that
approximately 75 percent of those convicted annudly of OMVI1 violaions are first time offenders.

We next moved to levels of acohol concentration. Based solely on conversations with alimited
number of criminal justice practitioners, it seemed very reasonable for us to assume that at least 50
percent of those convicted of OMVI, if not more, would register levels of acohol concentration placing
them in the new “high-end” tiers created by the bill.

From there, we turned to investigating local sentencing practices so that we might be able to
discern what effect the bill’s increased levels of incarceration could have on counties and municipdities.
This was a congderably more problematic exercise, as there is no statewide database available that
bresks out annua OMVI convictions telling us the number of times that those individuas have been
convicted and what their lengths of stay were in local incarceration. Although more work needs to be
done on this matter, our conversations with locad crimind judtice practitioners suggested a generd
pattern. One, however, has to be exceedingly cautious about generalizing with regard to local sentencing
practices statewide from very limited data. That said, in the matter of first time offenders, we learned




that in many locd jurisdictions courts are waiving the current mandatory three-day minimum and
requiring them to attend a certified drivers intervertion program in lieu of local incarceration.

Teking dl of this admittedly incomplete data into account, we generated a “minimdist” loca
incarceration effects scenario, which is displayed in Table 3 immediately below and assumes that 75
percent of annuad OMV 1 offenders are firgt timers.




Table3: LBO’s“High-End” TiersLocal I ncarceration Effects Scenario
Annua Average | Assumptionof ¥2 | Per Diem Minima Additiona Total Annua
First Time OMVIs offenders Charge Incarceration Days Cost

45,370 22,685 $60.00 3 $4,083,300

Given what we know at thistime and our previoudy stated assumptions, LBO's best estimate is
that the bill’'s new “high-end” tier provisons will increase annud locd incarceration codts by at least
$4.08 million. What we are then reticent to even attempt at this time is to ascertain how that increased
annud incarceration cost might be spread between counties and municipdities statewide. We do know
that, relative to OMVI offenders, 60 percent are charged under state law, while the remainder, 40
percent, are charged for violating amunicipa ordinance. We do not beieve, however, that one can then
make the inferentia legp from charging data to conviction data and assume that 60 percent of the
increased incarceration burden will fal on counties and 40 percent of the increased incarceration burden
will fdl on municipdlities

Let's wak the reader through the above table. First, we caculated the average number of
offenders who were convicted annudly of afirgt time OMVI violation between calendar years 1992 and
1998. If the reader steps further into the above table, we then have taken our assumption that 50
percent of those convicted of OMV I will register dcohol concentration levels that land them in the bill’s
new “highrend” tiers. Then, it became a maiter of esimating what this would cost counties and
municipdities given our beief that the bill will increase lengths of say in locd incarceration, given what
we know at this time about various sentencing practices.

Currently, the average daily cost of incarcerating an offender in alocd jail is around $60, with
the range running from as low as $23 per day to as high as $160 per day. We used that $60 average to
make what has to be seen as a low-bdl cdculaion of the bill’s effect on loca incarceration costs. As
we understand it, under current sentencing practices, very few firg time OMVI offenders serve three
days of locd incarceration, opting instead for probation and attendance at a 3-day certified drivers
intervention program. Thus, for this purposes of this fiscd andyds, we have assumed that every firg
timer would receive at least three days of local incarceration.

We do fed compelled to offer aless clear, but possible, fiscd effect of the bill. It is possble that
the bill may increase the cost of handling OMVI matters, particular with respect sanctioning and
incarceration, such that local jurisdictions may opt to charge and convict under the Ohio Revised Code
and less frequently utilize municipd ordinances. The practica effect of this would be to ship crimind
cases, and their associated court cost and fine revenue and adjudication, prosecution, indigent defense
(if gpplicable), and sanctioning costs from municipal and county courts to common pleas courts. This
would meen that certain municipaities lose annud revenue, but they aso reduce annua crimind justice
expenditures, with the latter possbly more than offsetting the logt revenue. On the flip Sde, certain
counties would gain annua revenue and experience annud crimind justice expenditure increases, with
the additiond revenue most likely not coming anywhere near covering agiven county’s increased cost of
doing business. This potentid change in locd OMVI charging patterns, however, would naot, in air
opinion, be a direct and immediate effect of the bill. How charging is done is a permissble locd
prerogative. It needs to be noted though, that the bill might over time, in certain places, dter that loca
cdculus, thustriggering the transfer of handling some OMV I cases from municipalities to counties.
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Consecutive Sentences. Current law generdly requires jal stays imposed for misdemeanor
violations run concurrent with prison sentences for fdonies, which in effect means an offender never
redly srves ajal say as a prison sentence will consume al of the imprisonment time imposed by a
sentencing court. The hill crestes an exception to this generd rule under which offenders who have
served prison time for aggravated vehicular homicide, vehicular homicide, aggravated vehicular assault,
fdony OMVI, or involuntary mandaughter and have aso been convicted of a misdemeanor OMVI
offense or driving without a vaid driver’s license as a result of a prior suspenson or revocation could
serve the prison and jail sentences consecutive to one another. The prison sentence would be served
firg followed then by any jal stay. Impostion of this consecutive mixed misdemeanor-felony term of
imprisonment would be at the discretion of the sentencing court.

This provison of the bill will incresse annud local incarceration costs for counties and
municipdities, as some number of offenders will be required to serve time in jail following their rdease
from prison. Given current sentencing practices, we beieve that the pool of potentidly affected
offenders will initidly be no more than 60 statewide and will rise over seven years to no more than 170.
Further reducing that potentidly affected statewide pool of offenders will be the fact that some number
of them will not dso have been convicted of a misdemeanor violation of the state’' s driver’ s license law,
anumber which we are unable to esimate at thistime.

What then will be the annud incarceration cost of this provison of the hill for counties and
municipdities statewide? Keeping in mind that the impogtion of a consecutive sentence under the
provisons of the bill will be at the discretion of the court, our best guess is that the additiona annua
incarceration costs for counties and municipaities will be considerably less than $100,000.

Bail. In specified circumstances, existing law permits a court to deny bail to a person who is
charged with a fourth degree flony OMVI. The bill broadens these circumstances to include a third
degree fdlony OMVI. This change only affects offenders who would aready be charged with a fourth
degree felony OMV1 and could be denied ball under current law. Thus, this provison of the bill carries
no loca fiscd effects.

Fine Revenue

Fine Revenue Provisions. Under exigting law, OMVI offenders are required to pay a
mandatory minimum fine, some of which is then directed to the political subdivison responsble for
incarcerating the offender, as shown in the Table 4 below. The hill increases the mandatory minimum
fine for OMVI offenders by $50 and directs dl of this additiona revenue for distribution to the politica
subdivison that is respongble for incarcerating the OMV1 offender. If the offender is not sentenced to
such incarceration, the revenue would presumably be credited to the unit of government responsible for
providing pretrid incarceration.




Table 4: Fine Revenue Credited to the I ncar cerating Political Subdivision

Offense Fine under Current Law Fine under Bill
1% Offense None $50
2" Offense $65 $115
3" Offense $227 $277
4" Offense $390 $440

Drawing from our earlier work in this fiscd andyss, we estimate that there are around 60,493
OMVI1 convictions annudly. If we assume that the additiona $50 is actudly collected from al of these
offenders, then the additiond fine revenue generated annually would be around $3.0 million (60,493 x
$50 = $3,024,650). We know, however, that collection rates are not typically anywhere near 100
percent. And, in fact, some work done by the County Commissioners Association of Ohio that draws
on the Ohio State Highway Patrol’ s experience with this collection matter suggests that the collection
rate for OMVI1 convictionsis a much lower 61 percent. If, for the moment, we assume that is true, then
the amount of additional annud OMVI fine revenue that will actudly be collected would be more
around $1.8 million (60,493 x $50 x .61 = $1,845,037). Thus, we estimate that the amount of
additionad annua OMVI fine revenue that would be generated will range from alow of $1.8 million up
to as high as $3.0 million.

Revenue for Political Subdivisions. For the purposes of estimating the additional annud
OMVI fine revenue that will be generated for counties versus municipaities, we have assumed that 90
percent of the OMVI offenders will be housed by a county entity and 10 percent will be housed by a
municipa entity. If thet is true, then we caculate that counties as a group will gain around $1.6 million to
$2.7 million annudly in OMVI fine revenue and that municipdities as a group will gain anywhere from
$185,000 to $303,000. (This range reflects the difference between a 100 percent collection rate versus
our previoudly noted 61 percent collection rate.)

Revenue for the State. As the hill directs al of the $50 increase to politica subdivisons that
house incarcerated OMVI offenders, and the state is not a political subdivison, LBO believes that no
additiona annud revenue will be generated for deposit into the State treasury.

Q LBO staff: Jeffrey E. Golon, Principal Analyst
Clifford R. Marsh, Budget/Policy Analyst
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