Fiscal Note & Local Impact Statement
123 rd General Assembly of Ohio

BILL: Am. Sub. S.B. 153 (L SC 123 1109-1)** DATE: October 20, 1999
STATUS: In Senate Judiciary SPONSOR:  Sen. Spada
LOCAL IMPACT STATEMENT REQUIRED: No— Nolocal cost

CONTENTS: Transfersfrom the Court of Claimsto the Attorney General the responsbility of awarding
repar ations, expands the benefits available under the Crime Victims Reparations L aw and
makes other changesin the Crime Victims Reparations Law

** with LSC Amendments. A-9, A-4, A-6 & A-1-2 and LBO amendment: 1-1 HC

State Fiscal Highlights*

STATE FUND FY 2000 FY 2001 FUTURE YEARS
General Revenue Fund
Revenues -0- -0- -0-
Expenditures -0- -0- Increase of approximately
$500,000
Reparations Fund (Fund 402)
Revenues Loss of gpproximately $1 | Lossof gpproximately $1.5 | Loss of gpproximately $18,000
million million
Expenditures Short-term trangtiond Short-term trangtiond Factorsincreasing and
increase increase decreasing, with the net effect
uncertain
Department of Health - General Operations Fund (Fund 470)
Revenues Gain of $1 million Gain of $1.5 million -0-
Expenditures Potential increase, offset Potential increase, offset by -0-
by revenue gain revenue gain

Note: The statefiscal year is July 1 through June 30. For example, FY 2000 is July 1, 1999 — June 30, 2000.
* For the purpose of thisfiscal note, the assumed effective date of the transfer is January 1, 2000.

The move of responghilities to the AGO changes the ratio of split funding at the Court of Clams from 50-50
GRF/Reparations Fund to 70-30. This means an increased share of fixed costs will have to be provided for by GRF
expenditures. The size and timing of such an impact is dependent upon the date of the program transfer. The Court
of Clams has estimated a needed increase in GRF gppropriations of approximately $500,000 to maintain the
operation of the civil sSde of the Court given an effective date of July 1, 2000.

The dimination of the $7.50 filing fee with the gpplication for awvards will have an indgnificant effect upon the
Reparations Fund. The filing fee represents less than one-tenth of one percent of the annua income collected by the
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fund. Based upon an average of the past four years, the filing fee generaies atotd annud income of gpproximately
$18,000 for the Reparations Fund.

The expangon of victims benefits (counsgling, crime scene cleanup, destroyed property) and the initia increased
start-up cogts (increased vouchers) following the transfer of the mgority of the program from the Court of Claimsto
the Attorney Generd may potentidly lead to sgnificant increases in expenditures from the Reparations Fund. The
long-term effects of the tranfer and other changes are more uncertain as initid start-up costs decrease and possibly
fewer overal employees potentidly could lead to decreases in expenditures.

The bill contains a transfer of $2.5 million from the Reparations Fund (Fund 402) to the Department of Hedth's
Generd Operations Fund (Fund 470) across the biennium. Appropriation line item 440-618, General Operations,
will be increased by $1 million in FY 2000 and $1.5 million in FY 2001. These funds shdl be used for services,
outreach and public awareness efforts related to sexud assaullt.

Local Fiscal Highlights

LOCAL GOVERNMENT FY 2000 FY 2001 FUTURE YEARS
L ocal Health Digtricts
Revenues Potential gainof upto $2.5:  Potentid gain of up to $1.5 -0-
million million
Expenditures Potential increase, offset Potential increase, offset by -0-
by revenue gain revenue gain
Counties& Municipalities
Revenues -0- -0- -0-
Expenditures Potentia unknown Potential unknown decrease Potential unknown decrease
decrease

Note: For most local governments, the fiscal year isthe calendar year. The school district fiscal year is July 1 through June 30.

The hill contains a transfer of $2.5 million from the Reparations Fund (Fund 402) to the Department of Hedth's
General Operations Fund (Fund 470). Appropriation line item 440-618, General Operations, shall be used for
sarvices, outreach and public awvareness efforts related to sexud assault. These funds will flow to public and private
providers through either the state department or the local hedlth didtricts.

The bill removes the burden of paying for the examination or gathering of physcd evidence from a victim of an
offense under any provison of O.R.C. 82907.02 to 82907.06 (crimes of sexua impostion) from the Counties and
Municipdities and trandfers these costs to the Attorney Generd and the Reparations Fund.

Detailed Fiscal Analysis

Amended Subgtitute Senate Bill 153 represents the most significant overhaul of the Ohio
Victims of Crime Compensation Program since the Generd Assembly established it by passng the
Victims of Crime Act in 1976. In the following twenty-three years, the program and the corresponding
Crime Victims Reparations Law have undergone minor modifications related to the expangon of
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revenue sources and changes in benefits and digibility. The changes contained within this restructuring
bill can be divided into two categories. procedura and substantive. The procedura changes center on
the trandfer of respongbility for the awarding of reparations from the Court of Clams to the Attorney
Generd. The substantive changes center on the increase and decrease of certain benefits provided to
victims of crime and thar immediate family members. The bill will dso directly dter the baance of
funding for the civil operation of the Court of Claims, creating the potential need for an increase in GRF
gopropriations.  Additiondly, the bill trandfers $2.5 million in funds from the Reparations Fund (Fund
402) to the Department of Health for services related to sexud assaullt.

The Ohio Victims of Crime Compensation Program is a comprehengve system for the payment
of compensation for economic losses suffered by crime victims, persons atempting to prevent or to
apprehend a person suspected of engaging in crimina conduct and dependents of such victims and
persons who are killed as aresult of crime. Compensation is paid in the form of awards of reparations.
The maximum award is currently $50,000. This award is meant to compensate the claimant for: medica
expenses, lost wages, funerd expenses, replacement services and income that has been logt to
dependents because the victim is deceased. Claimants can be compensated only for expenses not
reimbursed by another entity.

The program is operated with revenue from the Reparations Fund. This fund collects revenue
from severd different sources, the mgority of which is derived from court costs imposed upon felons
and misdemeanants. The fund provides amounts not only for clams awarded to victims, but dso takes
care of al adminidrative cods of the program and funds various other victims assstance programs.
The Ohio Court of Clams adminigers the program. It has excusive, satewide jurisdiction in dl civil
cases againg the state, but the magjority of its resources are used to operate this program. The court
balances the scdles of justice between the needs of the victim's of crime and the interests of the Sate as
represented by Ohio's Attorney Generd. The Ohio Attorney Generd’s Victims of Crime Section
conducts an investigation into al clams for awards and issues a Finding of Fact and Recommendation.
Thisis a document containing the results of the Attorney Generd’ s investigation, and a suggestion to the
court on whether the claim should be awarded or denied.

Procedural Changes
Hearing Process

The current process for determining dams is amilar in form to a crimind trid. A dam for
reparations is made to the proper authority: the local clerk of a common pleas court or directly to the
clerk of the Court of Clams. The clam is investigated by the Attorney Generd’s crime victims
compensation section with the assstance of loca law enforcement agencies. The Attorney Generd
issues a finding of fact and makes a recommendation. The hearing process can progress through a
primary determination and then on to two levels of gpped, if necessary. A single commissioner from the
Court of Claims handles the primary hearing. The Attorney Generd or the clamant may apped dl or
part of the sngle commissoner’s decison to a panel of commissoners. The decison of the pand of
commissioners can aso then be gppeded to a judge of the Court of Clams whose determination is
finaly and unappedable.




The bill would modify the hearing process by leaving out the sngle commissoner. The Attorney
Generd would no longer make a recommendation, but would investigate and render the initid decison
on thecdam. The damant, if unsatisfied with part or dl of the decison, would have the right to apped
to a pand of commissioners, hut only after first requesting the Attorney Generd to reconsider the
decison. The Attorney Generd can dso motion for itsdlf to recondder its origind decison. If the
decison is appeded to a pand of commissoners, a hearing must be held within ninety days of receiving
the notice of gpped. A decison must be held within sixty days of the date of the hearing.

The new hearing process removes the need for individua commissioners. The Court anticipates
that this change will result in the number of commissioners decreasing by one from eight to seven. The
number of judges will remain a four. The changes aso enable the Attorney Generd to decide whether
to grant themselves an extension to the 120-day investigation period and/or the 60-day reconsderation
period. Currently, if the Attorney Generd cannot finish the investigation and make a recommendation
within the 120-day period, then the Attorney Generd must file a motion for an extenson with the single
commissioner, which may be granted upon ashowing of good cause. Both changes should result in a
minima decrease in hearing codts.

Payment of an Award of Reparations

Presently, the law dlows payment to either the claimant, an assgnee of the clamant or both
parties. This means that the victim and/or the assgnee receive a check for the tota amount of loss
incurred, including any amount owed to a provider of medicd, funera and other services. The new
provisons dlow payment to only the clamant or providers in the amount certified by the Attorney
Genera or the Court. Apparently, some claimants do not use the reparation award to pay the expenses
of the providers. Victims will now receive reimbursements for bills paid out of their own pocket, and
for other éigible expenses.

While this change should increase the amount of funds reaching providers, the adminidrative
task of paying an increased number of parties may prove overwheming in the short-run. Since the
program’s inception, the Court and the Office of Budget and Management have been operating in a
mutualy agreesble fashion outsde of the language found in the Revised Code. The Court has been
meaking the payments from the Reparations Fund without the direct involvement of the Office of Budget
and Management. The Attorney Generd has indicated a desire to continue this method of operation,
but expects an undetermined increase in the adminigrative cost of handling the higher leve of vouchers.
However, the bill maintains current language regarding the role of the Office of Budget and Management
and its director in paying out the award. It is unclear whether the Attorney Genera and the Office of
Budget and Management will maintain the current method of operating, or will seek to codify this
relationship.

The direct payment of providers will dso make it easier for the Attorney Generd to atempt to
gan savings by evauating medicd and psychologicad services hills for reasonableness, and rembursaing
only reasonable charges. The net effect of this provison is unclear. For medical care-related alowable
expenses, the hill permits the Attorney General to do dl of the following: 1) establish standard medical
fees and gpproved medical procedures for which an award of reparations may be made, 2) determine
the digibility and reasonableness of clams for medica, psychologicd, denta, chiropractic, hospitd,
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physcd thergpist and nursng services, 3) recognize usud, customary and reasonable methods of
payment for covered service, and 4) audit fee bill payments and adjust fee bill reimbursement to be
consgent with medicd cost contanment and rembursement guidelines promulgated by the
adminigrator of the Bureau of Workers Compensation.

Additiondly, the bill sates that a medica provider that accepts payment for medica care-
related allowable expenses as part of an award of reparations shall be consdered paid in full for those
alowable expenses and shdl not seek reimbursement for any part of those dlowable expenses from the
clamant who was granted the award. It is unclear as to whether this provison could cregte an
environment in which medica providers seek payment from a victim instead of accepting an award of
reparations. If victims pay for such trestment, then would the Attorney Genera deny the reimbursement
to the victim of these out of pocket expenses? This provison may adso have the effect of denying
reimbursement of medical benefits currently provided for under the present system. It isimpossible to
predict whether these provisons of the bill will have a postive or negative effect on the amount of
adminigtrative costs and benefits paid out from the Reparations Fund.

Subrogation Rights

The bill replaces generd language that provides the Attorney Generd the right of subrogation
with specific and detailed language that Sates that the Attorney Generd is the legd representative of the
Reparations Fund. The Attorney Generd may indtitute, prosecute and settle actions or proceedings for
the enforcement of the Fund's right of repayment, reimbursement, recovery and subrogetion. The
Attorney Generd must defend dl suits, actions or proceedings brought againgt the Fund.  The new
language dso dates tha the subrogation right of the Fund is enforceable through the filing of an action
within Sx years of the date of the last payment of any part of an award of reparations. These provisons
should alow the Attorney Generd to provide greater protection to the Fund.

Filing Fees

Currently, there is a $7.50 filing fee required with most applications for avards. The fee can be
waived when applying if the gpplicant dso files an affidavit of indigence and clams the fee poses a
financia hardship. The fee, if waived, is deducted from any reparations thet are awarded. Thefiling fee
contributes towards the Reparations Fund. However, in FY 1998, the $15,122 collected in filing fees
amounted to only 0.058 percent of the $26,058,160 deposited into the Reparations Fund that year.
While the amount is negligible in comparison to the total fund, the eimination of the fee cuts back
resources that were expended on the collection and administration of such funds.

Substantive Changes

Benefits

The Victims of Crime Compensation Program exigts to provide benefits to the victims of violent
cime. This bill has severd procedura provisons that indirectly affect the provison of these benefits.
However, the bill aso has provisons that expand and potentialy contract benefits provided for victims
and immediate family members. The bill expands benefits by providing for reimbursement of the cost of
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crime scene cleanup, the cost of property destroyed by evidence collection and the costs associated
with mental hedth counsdling for certain family members. The bill potentialy contracts clamant’s legd
benefits by modifying provisons related to the awarding of attorney’s fees. At the present, dl legd
services for damants is funded by the Reparations Fund and does not count towards the $50,000 cap
on total awvards. New condraints include a limit on attorney fees and are contingent upon a successful
reparations award.

The role of the adminidirative agency overseeing the program is to make awards of reparations
for economic loss arisng from crimindly injurious conduct, if satisfied by a preponderance of the
evidence that the requirements for an award of reparations have been met. The hill expands the
definition of “economic loss’ to include the cogt of crime scene cleanup and the cost of evidence
replacement. This change enables these codts to be reimbursed from the Reparations Fund. The hill
defines cost of crime scene cleanup as the reasonable and necessary codts of cleaning the scene where
the crimindly injurious conduct occurred. The hill defines cost of evidence replacement as the cods for
replacement of property confiscated for evidentiary purposes related to the criminally injurious conduct.
Both of these definitions adso include the limitation that such cost not exceed $750 in the aggregate per
clam. Thedirect beneficiaries of these new benefits will be thevictims. But with the knowledge of such
new reimbursements, it is possible that third parties with these expenses may attempt to seek payment
by billing the victims for these cods.

The exiging definition of “economic loss’ dready contains the term “alowable expenses” The
definition of which is expanded to provide for the rembursement of psychiatric care or counsding
needed as a result of crimindly injurious conduct on an immediate family member that conddts of a
homicide, a sexud assault, domestic violence or a severe and permanent incapacitating injury resulting in
pagplegia or a amilar life-dtering condition. This definition dso incdudes the limitation that the
cumulative alowable expense for care or counseling of that nature for each family member may not
exceed $2,500.

Neither the Court, nor the Attorney Generd has estimated the increase in expenditures that will
be faced by the Reparations Fund due to these additiona benefits. It is unknown how many people will
take advantage of these new benefits. But, these additiona benefits are ill contained by a totd cap of
$50,000 per crimind incident. The Reparations Law maintains that reparations payable to a victim and
al other clamants sustaining economic loss because of injury to or the desth of that victim shal not
exceed $50,000 in the aggregate. The one benefit that does not fal within the $50,000 cap is the legd
benefit.

The bill codifies mogt of the existing attorney’ s fees provisons contained within the Rules of the
Court of Clams. Currently, attorney’s fees are determined and awarded by ether a single
commissioner, a pand of commissioners or by ajudge of the Court of Clams. The Attorney Generd
will now handle this. Reimbursement is made on the basis of a maximum $60 per hour but limited to the
maximum amounts authorized by the fina level of determination. Unless lowered by some other
provison of the rule, the following are the current maximum levels of rembursement alowed for services
performed during certain stages of the process 1) Through determination by a sngle commissoner,
$720; 2) Through determination by a pand of commissioners, $1,020; 3) Through determination by a
judge of the Court of Claims, $1,320. The hill dso sets a maximum attorney fee of $200 if theclam is

6




denied on the bass of a clamant’s or victim's conviction of a felony offense prior to the filing of the
cdam. The Attorney Generd may aso determine that a lesser number of hours should have been

required in agiven case, or that additional reimbursement is warranted based upon the requirements of a
particular cdam.

Eligibility for Participation

The hill not only makes changes to procedures and benefits, but aso changes who can receive
an award of reparations. In one ingance, the bill expands those who may apply by loosening a
prohibition againg victims who have engaged in crimind behavior. A victim or clamant convicted of a
felony within the past ten years or during the pendency of the clam now isindigible to receive an award.
Under the hill, a person who, based upon a preponderance of the evidence, engaged within the past ten
years or during the pendency of the dam in fdonious conduct would no longer be automaticaly
indigible for an award, as long as the conduct engaged was not an offense of violence or drug
trafficking. If the conduct were drug trafficking, an offense of violence or something substantidly smilar
to an offense of violence, then theindividua ill would be indigible.

The hll dso tightens some restrictions on who may apply for an award. A prohibition would
now exig for those clamants who have been convicted of child endangering, domestic violence or any
subgtantidly smilar other date lav or municipa ordinance within ten years prior to the crimindly
injurious conduct that gave rise to the cdlam or during the pendency of the daim. It isdifficult to estimate
how these two provisions would weigh againgt each other in forecasting the pool of potentidly eigible
damants. Assuch, adetermination of a potentia net fisca effect isincaculable.

The bill dso codifies exigting case law regarding redtrictions upon who is digible to participate in
the program. A victim who by the preponderance of the evidence engaged in fdony drug possession at
the time of being victimized will be denied compensation. A passenger over the age of fifteen in a
vehicdle driven by adriver under the influence of dcohal or drugsisineligible to receive compensation for
any caimindly injurious conduct arisng out of such activity. This prohibition does not gpply to Sixteen or
seventeen year olds when the driver is a parent, guardian or other care provider. Since these provisons
dready exis as case law, their codification in thisbill has no direct fiscd effect.

Changes to the Court of Claims and the Attorney General

The main focus of the bill isthe transfer of the mgority of the operation of the program from the
Court of Claims to the Attorney Generd. The bill also adds new available benefits and restructures
dready exiging ones. However, neither of the two agencies has been able to estimate the impact of the
bill’s provision with the exception of the Court of Clams and their estimate of the redidtribution of the
GRF and Reparations Funding within their budget.

The Attorney Generd has indicated that the addition of the responsibility of making awards of
reparations under the new law will not result in any efficdencies within the current administretive
gructure. The Attorney Generd anticipates no potential GRF savings from their operating budget. This
means that ather the addition of the program will ental usng Reparaions funded personnd to
adminigter the program or that some of programs administrative personnel will be funded by the GRF.
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It appears unlikely that any of the personnd will be split funded between the GRF and the Reparations
Fund. The Attorney Generd has yet to confirm how many new employees will be hired to handle the
program or increases related to maintenance or equipment cogts. B, it is reasonable to assume that
additiona investigators will be needed as well as support personnd to handle the increased voucher
function related to the direct payment of providers.

The Court of Clams anticipates asgnificant changein thar office. The number of full time gaff
is estimated to shrink in half from 68 to 34 employees. The number of employees funded 100 percent
from the Reparations Fund will likely decrease from 37 to 6. The number of employees funded 100
percent from the GRF is likely to increase from 12 to 14. These estimates are dependent upon the
effective date of the trandfer and the amount of time involved in changing the sysem. The number of
employees totaly funded either by the GRF or the Reparations Fund will represent only 59 percent of
the restructured Court personnd. The Court has operated with people funded by the GRF, the
Reparations Fund or split 50-50 between both funds. The number of split-funded employees will shrink
from 19 to 14, but the ratio of GRF to Reparations Funding for their sdaries will increase from 50-50 to
70-30 in favor of GRF funding. This shift reflects the new baance of work that will take place at the
Court. The mgority of the work will be handling the civil case 9de of the Court. The amount of GRF-
funded civil work will not increase, but the percentage of overhead costs associated with it will increase.
While increases in the GRF gppropriations related to payroll will be necessary, the Court has predicted
that overdl payrall costs will diminish by approximately $1.5 million from $4.1 million to $2.6 million.
Also, as the personnel needs of the court change so do the office space requirements.  The change to
the program will adso cut the gace needed by the court by 28 percent. While it is possible for the
Court to empty and release one of the two floors they occupy, the Court cannot redlize any savings
from the empty soace remaining on the floor they will maintain.

The release of 34 employees will dso create short-term increases in Reparations expenditures
related to the cashing out of accrued vacetion, other leave time and the paying of unemployment
benefits. These one-time costs will offset savings that would have gppeared in the Reparaionsfunding
of the Court. These cods, plus the trandtion costs, will delay a full reduction in the Reparations
gppropriations to the Court until FY 2002. The payment of accrued leave and unemployment benefits
out of the Reparations Fund reflects that the Court reduction in personne comes from employees who
were fully funded by the Reparations Fund. The current surplus in the fund will prevent this from
presenting any negative fiscd impeact.

Ovedl, the totd budget for the Court of Clams will decrease and the total budget for the
Attorney Generd will increase when the transfer of the program is completed. It is difficult to predict
whether the net fiscal effect will be an increase or a decrease once additiona benefits are available to
damants, the process of making determinations and paying awards has changed and the ratio of GRF
to Reparations work has shifted at the Court. It is highly likely that GRF expenditures will increase
because of the transfer of the program and the changes indicated at the Court. The Attorney Genera
believes that expenditures from the Reparations Fund will aso increase, at least in the short run. In the
end, outside factors that the program is dependent upon (crime rates, victim's advocacy and medica
costs) will have an equdly sgnificant impact on the hedth and long-term viahility of the Reparations
Fund and the Victims of Crime Compensation Program.




Transfer of Funding and Increased Appropriation Authority

The bill would trandfer $25 million in funding in the FY 2000-2001 biennium from the
Reparations Fund (Fund 402) to the Genera Operations Fund (Fund 470) in the Department of Heslth.
Appropriation line item 440-618, Generd Operations, would increase by $1 million in FY 2000 and by
$1.5 million in FY 2001. The Department of Hedth is to use the $2.5 million for four activities: funding
of new services in counties with no services for sexua assault; expangon of services in currently funded
projects so that comprehensive crigs intervention and prevention services are offered; start-up funding
for Sexual Assault Nurse Examiner (SANE) projects, and statewide expansion of loca outreach and
public awareness efforts.

The Department of Health receives federal money for sexual assault services under the Violence
Agang Women Act (VAWA) as pat of the Preventive Hedth and Hedth Services Block Grant.
According to the Department of Hedlth, there are currently nine functioning SANE programs in Ohio
with another nine in devdlopment. There are gpproximately 180 hospitds in Ohio with emergency
departments and many have contacted the Department to inquire about establishing a SANE program a
therr facility. This funding would pass through to loca public and private entities through either the Sate
department or the loca hedth didricts.

Victim Examination and Physical Evidence Collection

In current law, counties and municipdities cover the codts incurred by public and private
facilities that provide for the examination or gathering of physica evidence from a victim of an offense
under any provison of O.R.C. §2907.02 to 82907.06, crimes of sexua impostion. Counties how
cover the codts incurred by county facilities. Municipdities now cover the cogts incurred at municipa
fadlities Private fadlities charge ether a municipdity or the county depending upon whether the
location of the offense was within an incorporated or unincorporated area. Costs are shared between
the locdities if the offense or offenses were committed in more than one area. Under the bill, the facility
conducting the examination and gathering of evidence will goply monthly for a reasonable rembursement
from the Attorney Generd. The procedures must follow the appropriate protocol established by the
Ohio Department of Hedlth. The Attorney Generd will establish a payment procedure and shal submit
al vaid requests for payment from the Reparations Fund.
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