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CONTENTS: Prescription drug offenses

No— Minimal local cost in AsIntroduced version;
Subgtitute version'sfiscal impact on county and
municipal criminal justice systems uncertain

State Fiscal Highlights

STATE FUND FY 2008 FY 2009 FUTURE YEARS
General Revenue Fund (GRF)
Revenues -0- -0- -0-
Expenditures Potentid increasein Potentid increasein Potentid increasein
incarceration cogts, magnitude | incarceration costs, magnitude | incarceration cogsts, magnitude
uncertain uncertain uncertain

Victims of Crime/Repar ations Fund (Fund 402)

Revenues Potertid minima gaininlocdly : Potentid minimd gaininlocdly | Potentid minima gainin localy
collected court cost revenues collected court cost revenues collected court cost revenues

Expenditures -0- -0- -0-

Note: The state fiscal year is July 1 through June 30. For example, FY 2008 is July 1, 2007 — June 30, 2008.

GRF-funded incarceration expenditures. It is possble as aresult of the hill that, in the future: (1) offenders
that might not otherwise have been prisonbound under current law and sentencing practices may be sentenced to a
prison term, and (2) offenders that would have been prison-bound under current law and sentencing practices may
be sentenced to a longer prison term.  Assuming al other conditions remain the same, these outcomes would
increase the Department of Rehabilitation and Correction's (DRC) GRF-funded incarceration codts, with the
magnitude being uncertain.

Court cost revenues. As certain drug possession offenders that might otherwise have been convicted of, or pled
guilty to, amisdemeanor could be convicted of, or plead guilty to, afelony, the state may gain some localy collected
court cogt revenue for the Victims of Crime/Reparations Fund (Fund 402). This is because the state court cost
imposed on an offender and deposited to the credit of Fund 402 is dightly higher for a fdony than it is for a
misdemeanor: $30 versus $9. The amount of money that Fund 402 may gain annualy gppears likdly to be minimal
a mog. For the purposes of this fiscd andyss, in the context of State revenues, minima means an annud gain
estimated at less than $100,000 per year for the fund.




Local Fiscal Highlights

LOCAL GOVERNMENT FY 2007 FY 2008 FUTURE YEARS
Counties
Revenues Potentia gain in court costs Potentid gain in court costs Potentia gain in court costs
and fines, magnitude uncertain | and fines, magnitude uncertain | and fines, magnitude uncertain
Expenditures Uncertain effect on crimind Uncertain effect on crimind Uncertain effect on crimind
justice system operating codts : justice system operating codts | justice system operating costs
Municipalities
Revenues Potentid lossin court costs Potentia lossin court costs Potentid lossin court costs
and fines, magnitude uncertain | and fines, magnitude uncertain i and fines, magnitude uncertain
Expenditures Potentid decreaseincrimind | Potentid decreasein crimind | Potentid decreasein crimind
justice system operating costs, | judtice System operating costs, | justice system operating costs,
magnitude uncertain meagnitude uncertain magnitude uncertain

Note: For most local governments, the fiscal year isthe calendar year. The school district fiscal year is July 1 through June 30.

County criminal justice systems. The hill's pendty changes could trigger factors that smultaneoudy increase and
decrease any affected county crimind justice system's expenditures. The net fisca effect of these contrasting
posshilities on any given county crimind justice system's expenditures is uncertain, in particular because LSC fiscd
daff has been unable at this point in time to discern the number of misdemeanor drug possession cases that might be
shifted into the felony component of the crimina justice system. In the matter of court costs and fines assessed
agang offenders, a county may gain revenues from the posshility of additiond as well as enhanced fdony
convictions. As the number of affected cases in any given jurisdiction is uncertain, the magnitude of the potentid
revenue gain is uncertain aswell.

Municipal criminal justice systems. The bill would in dl likelihood shift certain drug possesson cases from the
misdemeanor subject matter jurisdiction of a municipa crimind justice system to the felony jurisdiction of the court
of common pless. Such an outcome carries the potentia to: (1) decrease municipa crimind justice system
expenditures reated to investigating, prosecuting, adjudicating, defending (if the offender isindigent), and sanctioning
offenders, and (2) decrease revenues in the form of related court costs and fines that would be assessed against
such offenders. However, the magnitude of the potentia annua effect on municipa revenues and expenditures is
uncertain, as LSC fiscd daff has been unable at this point in time to discern the number of misdemeanor drug
possession cases that might be shifted into the felony component of the crimind justice system.




Detailed Fiscal Analysis

Thefiscally notable provisons of the bill include:

Modifying the prescription-related exemption from the drug possession offenses so that it
only appliesif the prescription was a"lawful prescription.”

Increasing the base pendty for possession of a Schedule 111, 1V, or V drug (less than the
bulk amount) from a misdemeanor of the third degree to a felony of the fifth degree for a
first offense and from amisdemeanor of the second degree to afeony of the fourth degree if
the offender previoudy has been convicted of a drug abuse offense.

Increasing the pendty for the offense of deception to obtain a dangerous drug if the amount
of the drug involved equals or exceeds the bulk amount or in the case of a dangerous drug,
if the offender previoudy has been convicted of, or pled guilty to, adrug abuse offense.

Providing that possession of an uncompleted preprinted prescription blank used for writing
a prescription for a dangerous drug is a felony of the fifth degree on a first offense and a
felony of the fourth degreeif the offender previoudy has been convicted of, or pled guilty to,
adrug abuse offense.

Local fiscal effects

The bill increases, under certain circumstances, the existing felony pendties for the offense of
using deception to obtain a dangerous drug, which in and of itsdlf isnot likely to create any new crimind
cases snce using deception to obtain a dangerous drug is generdly afdony of the fourth or fifth degree
under current law depending upon the drug involved.

The hill further defines the prescription-related exception such that local prosecutors may be
able to obtain a few more convictions for the felony offense of using deception to obtain dangerous
drugs. Under current law, in some cases loca prosecutors agppear to have had some difficulty securing
a conviction because the defendant had what might be termed a lawful prescription even though it
gppeared likely that deception was involved in securing that prescription.

Thehill increases the base pendlty for possession of a Schedule 11, 1V, or V drug if the amount
of the drug involved is less than the bulk amount, and by so doing, will shift cases that might otherwise
have been under the subject matter jurisdiction of amunicipa court or a county court as a misdemeanor
to the subject matter jurisdiction of a court of common pleas asafelony. As of thiswriting, LSC fiscd
gaff has been unable to discern the number of crimind cases that might be affected by this provision of
the bill.




County criminal justice systems

Rddive to the felony casdoads processed by county crimina justice systems, the bill's penalty
provisons may produce a mix of two different future outcomes (1) convictions resulting in the
imposition of a more serious felony sanction than would have been authorized under current felony
sentencing law, and (2) convictions being secured in certain felony drug possesson cases that might
otherwise have been adjudicated as a misdemeanor under the subject matter jurisdiction of a municipa
court or a.county court.

These outcomes carry different fisca implications for a county crimind judtice system. For
example, it is possble that the drug deception pendty enhancement may actualy acceerate the
resolution of some felony drug cases, which potentialy reduces county adjudication, prosecution, and
defense codts (if the person is indigent). It is equaly possible thet, as offenders are facing a more
serious sanction, the resolution of some felony drug deception cases may actudly dow down, as
offenders seek to avoid prison or shorten the length of a potential prison sentence.  Such an outcome
could increase county adjudication, prosecution, and defense cods (if the person isindigent). Similarly,
as areault of the shifting of certain criminal cases that would have been handled by municipa courts and
county courts as misdemeanor drug possession cases under existing law to courts of common pless,
counties could experience an increase in their annud crimind judtice system expenditures, asfeonies are
typicaly more time consuming and expendve to resolve and the loca sanctioning costs can be higher as
wall.

In sum, the bill's pendty changes could trigger factors that Smultaneoudy increase and decresse
any affected county crimina justice sysem's expenditures. The net fiscal effect of these contrasting
possibilities on any given county crimind justice system's expenditures is uncertain, in particular because
LSC fiscd daff has been unable at this point in time to discern the number of misdemeanor drug
possession cases that might be shifted into the felony component of the crimind judtice system.

In the matter of court costs and fines assessed againgt offenders, a county may gain revenues
from the posshbility of additiond as well as enhanced fdony convictions. As the number of affected
casss in any given jurisdiction is uncertain, the magnitude of the potential revenue gain is uncertain as
well. It should aso be noted that: (1) courts generdly do not impose, or if imposed rardly collect, the
maximum possible fine for a fdony offense, and (2) some offenders are unable and/or unwilling to pay
any financia sanctionsimposed by the court.

Municipal criminal justice systems

As noted, the bill would in dl likdihood shift certain drug possesson cases from the
misdemeanor subject matter jurisdiction of a municipa crimind justice system to the felony jurisdiction
of the court of common pleas. Such an outcome carries the potentia to: (1) decrease municipa
crimina system expenditures related to investigating, prosecuting, adjudicating, defending (if the offender
isindigent), and sanctioning offenders, and (2) decrease municipa revenues in the form of related court
cogts and fines that would be assessed againgt such offenders. However, the magnitude of the potentia
annud effect on municipa revenues and expenditures is uncertain, as LSC fiscal gaff has been unable a




this point in time to discern the number of misdemeanor drug possession cases that might be shifted into
the felony component of the crimind justice system.

State fiscal effects

| ncarceration expenditures

It is possible as areault of the bill that, in the future: (1) offenders that might not otherwise have
been prison-bound under current law and sentencing practices may be sentenced to a prison term, and
(2) offenders that would have been prison-bound under current law and sentencing practices may be
sentenced to a longer prison term.  Assuming al other conditions remain the same, these outcomes,
theoreticaly at least, would increase the Department of Rehabilitation and Correction's (DRC) GRF-
funded incarceration cogts, with the magnitude being uncertain.

Deception. Intake data from DRC indicate that, between FY's 2003 and 2006, an average of
93 inmates were sentenced to prison each year for using deception to obtain a dangerous drug. Under
current law, this offense is ether a felony of the fourth or fifth degree depending on the type of
dangerous drug that was obtained. According to DRC's caendar year 2005 time served data, the
average length of sentence for drug offenders with a fourth or fifth degree felony conviction was 0.63
years. Even though this data includes dl fourth and fifth degree fdony drug offenses it seems
reasonable to conclude that those convicted, under aurrent law, of using deception to obtain dangerous
drugs would likely serve less than afull year in prison.

Under the hill, the pendty enhancement level will depend on the types and amounts of drugs
either obtained through deception or could be obtained through prescriptions. In order for an offender
to quaify for the enhanced felony deception pendties in the hill, the offender would have to accumulate,
or have the prescriptions to potentidly accumulate, a large quantity of a prescription drug, through
deception, that is up to or exceeds five times the bulk amount. The first-degree feony offense involves
50 times the bulk amount of the drug in question or more. Even though an average of 93 offenders are
annualy incarcerated on this drug charge, not every one of these offenders was caught with 50 times the
bulk amount of the prescription drug. Most offenders will probably continue to be charged at the fourth
or fifth degree fdony leve, while the more egregious violators would likely face the longer prison terms
cregted by the bill. The precise numbers of each are difficult to estimate because LSC fiscd staff does
not have the data necessary to do so readily at hand.

Possession. Under the current law, the base penalty for possession of a Schedulellll, 1V, or V
drug in less than the bulk amount is either a misdemeanor of the third or second degree. The bill
elevates the base pendty to either a fdony of the fifth or fourth degree, respectively. As areault, an
offender that could have been sentenced to loca incarceration might, under Smilar circumstances in the
future subsequent to the bill's enactment, be sentenced to a prison term. As LSC fiscd staff has been
unable to gather any data suggesting the number of drug possesson offenders thet might be so
sentenced annudly, the magnitude of the potentid increase in DRC's annua incarceration codts is
uncertain.




Court cost revenues

As certain drug possession offenders that might otherwise have been convicted of, or pled guilty
to, a misdemeanor could be convicted of, or plead guilty to, a fdony, the state may gain some localy
collected court cost revenue for the Victims of Crime/Reparations Fund (Fund 402). This is because
the State court cost imposed on an offender and deposited to the credit of Fund 402 isdightly higher for
afdony than it is for a misdemeanor: $30 versus $9. The amount of money that Fund 402 may gain
annudly, however, islikely to be minima a mogt. For the purposes of thisfiscd anayds, in the context
of gate revenues, minimal means an annud gain estimated at less than $100,000 per year for the fund.

LSC fiscal staff: Joseph Rogers, Senior Budget Analyst
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