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CONTENTS: Would establish a ten year pilot program mandating arbitration for claims of medical

negligence
State Fiscal Highlights

STATE FUND FY 2007 FY 2008 FUTURE YEARS
General Revenue Fund

Revenues -0- -0- -0-

Expenditures -0- Potentia minimal increase Potentid minima increase
Department of Insurance Operating Fund (Fund 554)

Revenues -0- -0- -0-

Expenditures -0- Potential increase of Potential increase of

approximately $150,000 approximately $150,000 per
year, until FY 2018

Note: The state fiscal year is July 1 through June 30. For example, FY 2007 isJuly 1, 2006 — June 30, 2007.

The Supreme Court may incur costs related to issuing a preliminary and fina report on the arbitration program. Any
such costs would be paid through its GRF-funded operating appropriation.

The Department of Insurance would incur some codts in connection with collecting and maintaining deta on the
results of arbitration proceedings, and with issuing the preliminary and find report on the pilot program. Department
officids preiminarily estimate that the costs would be gpproximately $150,000 per year for the life of the program,
due primarily to the need for two new employees.

Local Fiscal Highlights

LOCAL GOVERNMENT FY 2007 FY 2008 FUTURE YEARS
Counties : :
Revenues -0- . Potentid loss, likdy morethan | Potentia loss, likely more than

. offset by associated reduction | offset by associated reduction in
: incourt operating expenses court operating expenses




Expenditures -0- Potential decreaseincourt |  Potentia decreasein court
operating expenses, magnitude§ operating expenses, magnitude
uncertain for any affected | uncertain for any affected county
county

" Note: For most local governments, the fiscal year isthe calendar year. The school district fiscal year is July 1 through June 30.
Snce dl medica negligence dams would be initidly submitted to an arbitration pane, the bill would delay the filing
of medicd negligence cases in courts of common pleas, and likely reduce the number ultimady filed. Whileit is
likely that there would be a reduction in the number of medica negligence cases filed in courts of common pless,
LSC fiscd daff is unable to accurately predict the precise magnitude of any ultimate reduction in the number of
casesfiled in any affected loca court.

If there were a reduction in the number of medicd negligence cdams filed as a result of the bill's arbitration
provisons, courts of common pleas will likely experience alossin associated filing fee and court cost revenues. The
savings redized by those courts in terms of their personnd and related operating costs would likely be greater than
any possible revenue loss.

Detailed Fiscal Analysis

S.B. 59 would establish a tentyear pilot program mandating arbitration for clams of medica
negligence prior to the filing of a complaint, and would suspend for nine years sections 2711.21 to
2711.24 of the Revised Code as the sections apply to medica negligence claims. Implementation of the
pilot program would be assigned to the Superintendent of Insurance, in collaboration with the Supreme
Court of Ohio. Both the Superintendent and the Supreme Court are required to issue reports on the
use of arbitration pands, including specified information, on two occasions. A preliminary report is due
five years from the effective date of the bill, and afind report is due within one year after the concluson
of the pilot program, which would be ten yeers after the effective date of the hill.

The hill establishes requirements for the formation of an arbitration pand and for the procedures
it must follow. The bill would require the parties to the dispute to share the costs of arbitration. If the
parties reach a settlement at any stage of the proceedings, they are required to file a complete written
copy of the settlement agreement with the Superintendent of Insurance.

An arbitration pand is required to issue an evauation of the case within ten days after an
arbitration hearing, and this evauetion is to include specified findings, including a statement whether the
pand finds the claim or defenseisfrivolous. The parties are then required to file a written acceptance or
rgection of the evauation within 28 days. If the evaduation is rgected, in whole or in part, by ether
party, the case may then proceed to trid, but the rgecting party is required to pay the opposing party's
costs in addition to any damages established by the court. If the evaluation is accepted, the court isto
determine damages. The chairperson of the arbitration pand is required to send a report summarizing
the proceedings of the arbitration to the Superintendent of Insurance and to the Supreme Court.

Background information




The Department of Insurance collects data on medica malpractice claims as required by H.B.
215 of the 125th Genera Assembly. All insurers that provide medica mapractice insurance to hedth
care providers located in Ohio are required to report data to the department on claims that close during
the year. Since the claims are reported based on when they are closed, the medical incidents on which
they are based may be recent or they may be severd yearsold.

The firg report issued by the Department on statistics gathered under the terms of H.B. 215
was issued in November 2006. According to that report, a total of 5,051 claims were reported for
2005." Nearly four-fifths of these claims, 4,005, were closed with no payment made on behaf of the
defendant. The totd amount paid to claimants attributable to the 1,046 claims that did lead to payment
was gpproximately $281.76 million, which works out to an average payment per successful clam of
$269,374. Averaged across dl claims this works out to $55,784. In addition to the amount of clams
paid, insurers incurred costs of investigating and defending claims that were reported to total $113.19
million. Of the 5,051 clams closed, 1,165 were less than one year old when closed, 1,585 were
between one and two years old, 1,248 were between two and three years old, and the remainder were
over three years old.?

Since thisis the first annua report, there are no comparable data for previous years from which
trends could be discerned. Trends will emerge as future reports are published. The report, available on
the Department of Insurance web ste, contains many additiond details about claims closed in 2005
including, for example, some discusson of regiond differences within the Sate.

State fiscal effects

The bill requires the Superintendent of Insurance to: (1) establish a ten-year pilot program that
dlows for the use of arbitration procedures in dl disputes concerning claims of medica negligence of
hedth care professonds, hospitals, or other hedlth care facilities, (2) recelve copies of al settlement
agreements or arbitration pand reports, as applicable, and (3) provide a written report on the use of
arbitration panels under the pilot program to certain parties five years after the program'’s effective date
and within one year after the conclusion of the program.

Department of Insurance officids indicate that performing these duties would likely require hiring
adaff attorney and an administrative assistant, at a projected cost of gpproximately $150,000 per year.
Such costs would be paid out of the Department of Insurance Operating Fund (Fund 554).

The bill would aso require the Supreme Court to issue a preliminary and find report on the pilot
program, and would have chairpersons of arbitration panels send copies of arbitration panel reports to
the Supreme Court. An officia with the Supreme Court indicates that the costs imposed on the court
are expected to be minimal, and would be paid from its main operating appropriation, which is funded
by the GRF.

! This figure includes 3,325 claims reported by insurers regulated by the Department, 1,516 claims reported by self-
insured entities, 172 claims reported by surpluslinesinsurers, and 38 claims by risk retention groups.

% Specifically, 572 were between three and four years old, 286 were between four and five years old, and 195 were over
fiveyearsold.
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Local fiscal effects

The fact that dl nedical negligence daims would be initidly submitted to an arbitration pand
may increase the possibility that the parties will accept the evaduation of an arbitration pand. To the
extent that there is an increase in successful arbitrations, there will be a corresponding reduction in the
number of medica negligence cases filed in courts of common pleas. LSC fiscd gaff is unable to
accurately predict the precise magnitude of any ultimate reduction in the number of medica mapractice
cases filed in any affected locd court. However, LSC gaff produced an estimate for asmilar bill in the
last Generd Assembly that the number of cases statewide may be reduced by up to between 2,146 and
2,415 (see fisca note for S.B. 88 of the 126th Genera Assembly). This estimate gppearsto beinline
with the new data provided by the Department of Insurance.

The relatively low arbitration rate under current law® would suggest that arbitration is not a
preferable dispute resolution dternative.  Assuming that continued to be true subsequent to the bill's
enactment, then, in the short-term at leadt, it seemslikely the practica effect will be to delay the filing of
medica negligence clams in courts of common pless. If there were in fact a reduction in the number of
medicd negligence clams filed, there would in al likelihood be an overal savings redized in courts of
common pleas resulting from a decrease in judicid dockets and the related workload of other court
personnd. The types of medical negligence cases most affected by the bill are likely to be handled by
courts of common pleas, which hear dl civil casesin which the amount in controversy exceeds $15,000.

If there were in fact a reduction in the number of medicad negligence claims filed, courts will
likely experience aloss in associated filing fees and court cost revenues. The savings redlized by courts
in terms of their personnd and related operating costs would likely be greeter than any possible revenue
loss. Revenues from filing fees and court costs flow to county treasuries in the case of the courts of
common pless.

LSC fiscal staff: Ross Miller, Senior Economist
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® Of the 5,051 claims reported by the Department of Insurance, 239 were disposed of through existing alternative
dispute resolution. Of the total 5,051, 3,208 claims were abandoned, leaving 1,604 handled by court verdicts (720) or
through a settlement (884).
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