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State Fiscal Highlights

STATE FUND FY 2009 — FUTURE YEARS
General Revenue Fund (GRF)
Revenues -0-
Expenditures Potentid increase in annud incarceration cogts totaling up to $5.7 million or more

within ayear or so of the bill's effective date

Victims of Crime/Repar ations Fund (Fund 402)

Revenues Potentid gain in localy collected state court costs, perhapsin the
tens of thousands of dollars annudly
Expenditures -0-

Note: The state fiscal year isJuly 1 through June 30. For example, FY 2008 is July 1, 2007 — June 30, 2008.

Incarceration _expenditures. According to an andyss compiled by the Department of Rehabilitation and

Correction's (DRC) Bureau of Research, the bill's felony enhancements will, over time, require the Department to
add, at a minimum, 225 additiona inmate beds to its prison system, the mgority of which will be needed to house
femde offenders. DRC's web site, as of January 2008, indicates that the annual incarceration cost per inmate is
$25,331. If DRC's research is a reasonable gpproximation of the bill's impact on its future inmate population, then
the increase in its annua incarceration costs could conceivably total up to $5.7 million or more ($25,331 x estimated
225 additional beds). Based on arather quick perusa of DRC's cdendar year (CY) 2006 time-served report, it
gppears that the average time served was dightly in excess of six months for a fifth-degree felony and just under one
year for a fourth-degree fdony. This suggedts that the hill's effect on the sze of DRC's indtitutional population and
related operating costs may fully manifest itself within no more than ayear or S0 of its effective dete.

Court cost revenues. For afeony offense, the state court cost totals $45, with $15 of that amount being credited
to the GRF and the remaining $30 being credited to Fund 402. Since the bill is not expected to generate any new
cases, the GRF should experience no effect to its revenue stream.  Currently, if the offense is a misdemeanor, Fund
402 gains $9 per conviction. For those cases that are elevated to afelony, Fund 402 could redize anet gain of $21
per conviction. Therefore, depending upon how these penalty-enhanced cases will ultimately be adjudicated, Fund
402 may redize an increasein its annua depodts, perhaps in the tens of thousands of dollars.




Local Fiscal Highlights

LOCAL GOVERNMENT FY 2008 — FUTURE YEARS
Counties
Revenues Likely gainin fines and court cogts, magnitude uncertain,
but could easily exceed minimd in certain urban aress
Expenditures Likely increase to prosecute, defend, adjudicate, and sanction prostitution-related conduct,
magnitude uncertain, but could easily exceed minima in certain urban areas
Municipalities
Revenues Likdy lossin fines and court costs, magnitude uncertain,
but could easily exceed minimd in certain urban aress
Expenditures Potentid savings in relation to prosecution, defense, adjudication, and

sanctioning progtitution-related conduct, magnitude uncertain, but could
eadly exceed minimd in certain urban aress

Note: For most local governments, the fiscal year isthe calendar year. The school district fiscal year is July 1 through June 30.

County criminal justice systems. As aresult of the hill's pendty enhancements, certain conduct related to
progtitution handled by municipa courts and county courts as misdemeanors under existing law will shift to courts of
common pleas where they will be handled as fdonies. This shift will likely increase any affected county crimind
judtice system'’s costs related to the prosecution, defense, adjudication, and sanctioning of certain offenders, and
potentidly increases the amount of revenues that counties collect from court costs and fines imposed an those
offenders. The magnitude of those expenditure increases and revenue gains could easily exceed minima in certain
urban aress of the State, as the number of prostitution-reated charges filed in those jurisdictions is in the range of
2,000 to 3,000, alarge number of which involve repesat offenders. The effect on county sanctioning costs would be
dleviaed to the degree that a court opts to sentence offenders to a prison term rather than to impose a mix of
localy funded resdentid and nonresidential sanctions.

Municipal criminal justice systems. The casdoad shifting noted in the immediately preceding dot point means
that municipa crimina judtice sysems will redize a savings in the annud codts that would otherwise be incurred in
the process of prosecuting, defending, adjudicating, and sanctioning offenders who engage in certain progtitution
related conduct, and will likely lose revenues that might otherwise have been collected from court costs and fines
imposed on those offenders. The magnitude of those expenditure decreases and revenue |osses could easily exceed
minima in urban aress of the sate where certain municipa crimind justice systems process a significant number of
misdemeanor prodtitution-related charges each year.




Detailed Fiscal Analysis

Mogt notably, the bill enhances, when certain qualifying criteria are met, the pendlties for the
offenses of: (1) promoting progtitution, (2) soliciting, (3) prodtitution, (4) procuring, and (5) loitering to
engagein solicitation. Three of these penalty enhancements (for the offenses of procuring, soliciting, and
progtitution) will elevate certain repeat offenses from a misdemeanor to afdony. Table 1 immediady
below illugtrates the proposed pendty enhancements for these five offenses.

Table 1
Proposed Penalty Enhancements

Offense
(Current law penalty)”

Circumstances for Proposed Enhanced Penalty

Proposed Penalty
Enhancement

Promoting prostitution

(Generally a fourth-degree
felony; if the prostitute is a
minor, a third-degree felony)

- Offense occurs in a school safety zone or within 1,000

feet of a school building or the boundaries of a school
premises ("committed in proximity to a school")

Third-degree felony; if the
prostitute is a minor,
second-degree felony

Soliciting

(Generally a third-degree
misdemeanor; if the offender
has prior positive HIV test, a
third-degree felony)

- Committed in proximity to a school

First-degree
misdemeanor

- Committed in proximity to a school and the offender

has two or more prior convictions for conduct
committed in proximity to a school

Fifth-degree felony*

Prostitution

(Generally a third-degree
misdemeanor; if the offender
has prior positive HIV test, a
third-degree felony)

- Committed in proximity to a school

First-degree
misdemeanor

- Committed in proximity to a school and the offender

has two or more prior convictions for conduct
committed in proximity to a school

Fifth-degree felony*

Procuring

(First-degree misdemeanor)

- Committed in proximity to a school and the offender

has multiple prior convictions of the offense similarly
committed

Third-degree felony*

Loitering to engage in
solicitation

(Generally a third-degree
misdemeanor; if the offender
has prior positive HIV test, a
third-degree felony)

- Committed in proximity to a school and the offender

has multiple prior convictions of the offense similarly
committed

First-degree
misdemeanor

+ Penalty for first offense unchanged by the bill.
* For these offenses, the proposed penalty increase, i.e., from a misdemeanor to a felony, may result in cases being removed
from the subject matter jurisdiction of county courts and municipal courts and transferred to the jurisdiction of courts of common

pleas.

Local fiscal effects

In order to estimate the bill's potentid locd fiscd effects, LSC fiscd saff reviewed datafrom a
vaiety of sources and spoke to various officids in Ohio's locd court sysems. While dl locd
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jurisdictions, in particular county crimind justice systems, could realize some manner of an increese in
fdony-leve offenses related to prodtitution, it seems likely that those court systems that primarily serve
urban communities will be mog affected, experiencing potentialy dramatic shifts in their current
casdloads, as the hill's pendty enhancements eevate certain proditutionrelated cases from the
misdemeanor subject matter jurisdiction of county courts and municipa courts to the felony subject
matter jurisdiction of courts of common pless.

For calendar year (CY) 2006, the FBI reported that there were 79,673 arrests nationwide
related to "progtitution and commercidized vice!® This information was compiled from the arrest data
reported by more than 17,000 law enforcement agencies whose jurisdictions in total cover more than
95% of the population of the United States. For Ohio alone, the FBI reported 951 arrests. It isunclear
though, if this figure includes arrests related to the act of prodtitution, including solicitation. Additionaly,
it is dso unclear whether these figures include arrests made for violaions of substartidly equivaent
municipa ordinances. Since the Franklin County Municipa Court aone processed over 1,400 charges
of solicitation in 2006, it appears that the FBI's data does not portray an entirely accurate portrait of
progtitution-related activity in Ohio. Therefore, snce Ohio makes a clear digtinction between
"progtitution” and "solicitation,”" arrest datawas aso obtained from a sdection of statewide sources.

In Ohio, the most prevaent progtitution-related charge appears to be associated with the act of
"solicitation.'® For example, in 2006, 1,475 charges of solicitation were filed in the Franklin County
Municipa Court as compared with only 52 prostitution charges. The related charging datais detailed
in Table 2 immediately below.

CY 2006 Prostitution-Related ChargesTF?ltZ:lde ii the Franklin County Municipal Court
Offense City of _Columbus Ohio Revised Other _Municipal Total
Ordinance Code Ordinances Charges
Solicitation 1,402 73 0 1,475
Procuring/promoting 0 8 0 8
Prostitution 24 28 0 52
Loitering for prostitution 7 480 0 487

Based on conversations with the Columbus City Attorney's Office, it appears that repest
offenses are particularly common in progtitution and progtitution-related offenses. Additionaly, when
arrest data was compared to the locations of schools in the Columbus area, an overwhelming maority
gppears to fal within 1,000 feet of a school building or the boundaries of a school premises. Based on
these two observations, LSC fiscal staff has concluded that, while the bill will creste no new cases, a
sgnificant number of existing cases could be eevated from a misdemeanor to afeony.

Under current law, four types of progtitution-related offenses could rise to the level of afdony.
Three of the four offenses are dependent upon certain qualifying criteriac (1) promoting progtitution, (2)

! U.S. Department of Justice — Federal Bureau of Investigation, Uniform Crime Statistics, Crime in the United States,
2006, Table 29, (October 31, 2007) http://www.fbi.gov/ucr/cius2006/index.html.
2 ORC 2907.24 defines solicitation as soliciting another to engage with such other person in sexual activity for hire.
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solidting, if the offender has tested positive for HIV, (3) progtitution, if the offender has tested postive
for HIV, and (4) loitering to engage in solicitation, if the offender has tested positive for HIV. That said,
based on the City of Columbus experience, it gppears that most prostitution-related charges arefiled as
misdemeanors.

Arrest and detention costs

According to Columbus City Attorney's Office, vice detectives have expressed some concern
over the increase in paperwork and administrative costs associated with the bill's enhanced soliciting,
progtitution, and procuring pendties. While most progtitution-related offenders are given a citation and
summons under current law and practice, as a result of the bill, if the offender is charged with a felony-
leve offense, the arresting unit will be required to transport the offender to jail. Once transported, the
offender would be required to post bond or await higher arraignment hearing. Asaresult, it is possble
that local law enforcement agencies could experience increased costs associated with the transport,
processing, and detention of these offenders. While it is difficult to predict what these increases would
totd annudly, from LSC fiscd daff's pergpective, such costs could be more than minimd for certain
loca jurisdictions. For the purposes of this fisca andyss, a cost in excess of minima means an
edimated annual expenditure increese of more than $5,000 for certain affected counties or
municipaities

Prosecution costs

When a person is arrested for a misdemeanor or felony offense, the prosecuting attorney for
that municipa jurisdiction initidly processes the case. Both municipa courts and county courts have the
authority to conduct preiminary hearings in fdony cases® If the charge is a misdemeanor, the case will
remain within the jurisdiction of the municipa court or county court. However, if the chargeisafeony,
the case will be referred to the court of common pless in that county after the initid arraignment. A
felony charge is issued at the point of arrest and the city prosecutor would be obligated to arraign the
cae asafdony.

As noted, city prosecutors will gill be responsible for handling these cases through the initid
arraignment. Subsequent to arraignment, felony cases fal under the authority of the county prosecutor.
Thus, as a result, certain city attorneys may redize some operationa savings, while certain county
prosecutors could experience a notable increase in their workload and associated administrative costs.
It has been speculated by those in the crimind judtice field that most of these felony cases will ultimately
be pled down to a misdemeanor charge, but despite this possihility, the case will dill remain in the
jurigdiction of the court of common pleas and under the purview of the county prosecutor.

Court operations

Like the county prosecutors, courts of common pleas will most likely see an increase in their
casdloads. After these new felony cases are arraigned in the municipal court or county court, the court
of common pleas will ultimately adjudicate the case (even if the charge is later reduced). At the timeof
this writing, it is difficult to estimate the totd fiscd impact this shift in casdoads will have on county

% The Supreme Court of Ohio, The Ohio Courts Summary, 2006, May 2007 (page 9).
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courts, municipa courts, and courts of common pleas, both in terms of case-processing costs and fine
and court cogt collections, but LSC fisca staff assumesit could be more than minima for certain county
and municipa jurisdictions, especialy those located in the state's more urban aress.

Jail costs

While it is possible that many cases will be pled down to a misdemeanor, judges may be more
amenable to sentence certain offenders to longer jail terms.  After reviewing casdoad data from a
variety of jurisdictions, the Department of Rehabilitation and Correction (DRC) anticipates a rather
Szeable increase in jail populations across the gate if the bill is enacted. According to the State of
Ohio Annual Jail Report, 2005, the average per diem rate for a full service jail was $58.19 and the
average per diem rate for a minimum security jail was $56.14. It should aso be noted that, due to a
variety of factors, including limited gppropriate local sanctions, some courts may opt to sentence certain
offenders to a prison term, thus shifting the related cogs to the state.

State fiscal effects

| ncarceration expenditures

As noted, an offender convicted of, or pleading guilty to, one of the hill's fdony enhanced
offenses could be sentenced to a term of loca or dtate incarceration. Since the bill may result in
increasing the number of felony convictions annudly statewide, DRC may experience an increase in their
GRF-funded incarceration costs.

However, based on the assumption that many of these new felony charges may be reduced to
misdemeanors, the overdl increase in the number of additiond offenders that could be sentenced to
prison may be relatively smadl, at least in comparison to the number of those felony offenders thet are
sanctioned locdly. In addition, as summarized in Table 3 immediady beow, exiging sentencing
guidance for some of the felony-enhanced conduct addressed by the hill, in particular for a fifth or
fourth-degree felony, expresses a preference, dependent upon the circumstances present, againg the
impogition of a prison term.

Table 3
Existing Sentences and Fines for Felony Offenses Generally

Offense Level Maximum Fine Maximum Prison Term*

2,3,4,5,6,7,or 8 years in prison (presumption

Second-degree felony Not more than $15,000 .
for a prison term)

1, 2, 3, 4, or 5 years in prison (no preference for

Third-degree felony Not more than $10,000 ; .
prison term except for certain offenses)
Fourth-degree felony Not more than $5,000 6 to 18-month d_eflnlte prlson tem (preference
against a prison term)
Fifth-degree felony Not more than $2,500 6 to 12-month definite prison term (preference

against a prison term)

* Community and residential sanctions and nonresidential sanctions are available in lieu of prison.




It is difficult to determine how many additiond offenders may ultimately be sentenced to prison
annudly as a reault of the bill. This number is likely to depend greetly upon the prevaence of such
activities in each locd jurisdiction, whether the arresting officer charges the offender with a fdony
offense, the judgment of local prosecutors in pursuing the charge, and the sentencing practices and
preferences of judges of the courts of common pless.

That said, according to an anadyss compiled by DRC's Bureau of Research, the bill's felony
enhancements will, over time, require the Department to add, at a minimum, 225 additiond inmate beds
to its prison system, the mgjority of which will be needed to house femae offenders” DRC's web site,
as of January 2008, indicates that the annua incarceration cost per inmate is $25,331. If DRC's
research is a reasonable gpproximation of the hill's impact on its future inmate population, then the
increase in its annual incarceration cogts could conceivably tota up to $5.7 million or more ($25,331 x
estimated 225 additiona beds). Based on a rather quick perusa of DRC's CY 2006 time-served
report, it appears that the average time served was dightly in excess of sx months for a fifth-degree
felony and just under one year for a fourth-degree fdony. This suggests that the hill's effect on the size
of DRC'sinditutiond population and related operating costs may fully manifest itsdf within no more than
ayear or 0 of its effective date.

Two cavesats are important to note: (1) the estimate is based on DRC's current incarceration
cost per inmate per year (presumably the cost will continue to rise over time), and (2) the estimate
assumes dl other conditions that could affect the Sze and cost of running the state's prison system will
remain the same over time, which seems highly unlikely.

Court cost revenues

If, subsequent to the hill's enactment, a person is convicted of, or pleads guilty to, violaing any
of the hill's new pendty enhancements, then the sentencing court will most likely impose, pursuant to
current law, locdly collected state court costs that, if collected, would then be forwarded for deposit in
the State treasury to the credit of the GRF and the Victims of Crime/Reparations Fund (Fund 402). For
afeony offense, the state court cost totals $45, with $15 of that amount being credited to the GRF and
the remaining $30 being credited to Fund 402. Since the bill is not expected to generate any new cases,
the GRF should experience no effect to its revenue stream.  Currently, if the offense is a misdemeanor,
Fund 402 gains $9 per conviction. For those cases that are elevated to afelony, Fund 402 could redlize
anet gain of $21 per conviction. Therefore, depending upon how these penalty-enhanced cases will
ultimately be adjudicated, Fund 402 may redlize an increase in its annua deposits, perhapsin the tens of
thousands of dollars”®

LSC fiscal staff: Jamie L. Doskocil, Senior Budget Analyst

* Kowalski, Brian R., Ohio Department of Rehabilitation and Correction, Bureau of Research, Interoffice
Memorandum, November 13, 2007.

® This assumes that Franklin County's casel oad represents 10% of Ohio's population, and up to 50% of prostitution-
related offenders are repeat offenders, and up to 50% of felony charges are not reduced to misdemeanors. The 50%
criteria used in this calculation is arguably somewhat arbitrary, but seems to be a conservative estimate based on
anecdotal evidence.
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