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Introduction

Over 300,000 Ohio adults receive Medicaid because of blindness or 
severe disability.1  Because Medicaid is available only to those with limited 
resources2 and very low incomes, a recipient who receives assistance from 
family members, proceeds from a trust, or compensation for an injury may 
be disqualifi ed.  This makes it diffi cult for family members to provide goods 
and services that Medicaid does not pay for, such as travel, equipment for 
sports and hobbies, and certain health services.  A special needs trust can be 
established to provide for these extras without making the recipient ineligible 
for Medicaid, but the trust instrument must be carefully drafted.

Trusts--in general

A trust is a fi duciary relationship with respect to property by which a 
party (the grantor, trustor, or settlor) entrusts assets to a trustee to be used 
for the benefi t of a person or charity (the benefi ciary).  The trust instrument 
tells the trustee how to pay out assets in the trust.  Trusts may be used to 
withhold assets from an individual who may not be old enough, have enough 
experience, or have the ability to make wise decisions.3 

Specifi c trusts used in special needs estate planning

The term, “special needs trust,” is used in a general sense to describe one 
or more types of trusts that can be used to provide fi nancial support to an 
adult with special needs without affecting the adult’s eligibility for Medicaid 
and other government programs.  Some special needs trusts are creatures of 
state law, while others are authorized by federal law.  A description of specifi c 
types of trusts follows.

The term, “special 
needs trust,” is used 
to describe one or 
more types of state and 
federally authorized 
trusts that can be used 
to provide fi nancial 
support to an adult 
with special needs 
without affecting 
eligibility for Medicaid 
and other government 
programs. 
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Support trusts

A support trust is a trust in which 
the trustee has the authority to pay 
the benefi ciary only so much of the 
trust income as is necessary for the 
beneficiary’s support, education, 
and maintenance.  The benefi ciary is 
supported from this trust as long as 
there are assets in it.4  

Because benefi ciaries of support 
trusts are generally ineligible for 
Medicaid, however, estate planning 
attorneys often discourage the use of 
these trusts for a family with a special 
needs member.5  

Discretionary (or “supplemental 
needs”) trusts

A discretionary trust is a trust 
in which the trustee has absolute 
discretion to determine how the 
assets in the trust are invested and 
the authority to determine when, how 
much, and for whom the assets are 
distributed.6  Such a trust established 
for the benefit of a person with a 
disability is sometimes referred to 
as a “supplemental needs trust.”  If 
properly drafted to ensure the trustee’s 
absolute discretion, the discretionary 
trust provides certain benefi ts for a 
benefi ciary with a disability and the 
benefi ciary’s family:  the benefi ciary 
retains Medicaid eligibility, the 
trustee can make expenditures for 
supplemental needs (other than food 
and rent) that the trustee believes are 
appropriate, and no assets remaining 
in the trust on the benefi ciary’s death 
must be turned over to the State.7  

Ohio law governing discretionary 
trusts established for the benefit 
of  d isabled  benef ic iar ies  has 
centered on two Ohio Supreme 
Court decisions and a rule adopted 
by the Ohio Department of Job 
and Family Services (ODJFS) that 
was later enacted into statute.  The 
cases highlight the importance of 
the language used in creating a 
discretionary trust.  

In Bureau of Support v. Kreitzer 
(1968),8 the Ohio Supreme Court 
established that a trust in which the 
co-trustees had the “sole and absolute 
discretion” to make distributions that 
were for the disabled beneficiary’s 
“care, comfort, maintenance and 
general well-being for and during her 
lifetime” was not purely discretionary 
and as a result, could be invaded by 
the State.  The Court found that the 
words, “care, comfort, maintenance 
and general well-being,” defi ned an 
enforceable standard by which the 
benefi ciary could have compelled the 
co-trustees to provide for her support 
and that the State was subrogated to 
her right to do so.9  

In Young v. Ohio Dept. of Human 
Services (1996),10 the Court, by a 4-
3 vote, affi rmed a Court of Appeals 
holding that a trust that clearly 
prohibited the trustee from making 
distributions that would result in a 
reduction in government benefi ts to 
the benefi ciary could not be counted 
by the State as a countable resource 
for purposes of Medicaid eligibility.  
In this case, the trust specifically 
provided that “the Trustee shall not 
make any distribution of income 

A support trust is a trust 
in which the trustee has 
the authority to pay 
the benefi ciary only 
so much of the trust 
income as is necessary 
for the benefi ciary’s 
support, education, and 
maintenance.

A discretionary trust is a 
trust in which the trustee 
has absolute discretion to 
determine how the assets 
in the trust are invested 
and the authority to 
determine when, how 
much, and for whom the 
assets are distributed. 
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or principal for the benefit of [the 
benefi ciary] which shall render her 
ineligible or cause a reduction in 
any benefit she may be entitled to 
receive, including, but not limited 
to, the following:  institutional care 
provided by the State or Federal 
government ,  Soc ia l  Secur i ty, 
Supplementary Security Income, 
Medicare, and Medicaid.”11  Writing 
for the majority, Chief Justice Moyer 
found the guidance in the applicable 
administrative rule paramount:  if 
the benefi ciary’s access to the trust 
principal was restricted, the principal 
was not a resource to the individual.  
Here, he said, the beneficiary had 
neither a legal interest in the resource 
nor the legal ability to use or dispose 
of the resource.  He also rejected the 
Department’s argument that because 
the trust document did not expressly 
state that the trust was meant to 
“supplement” Medicaid, the trust was 
open to invasion by the State.12

Justice Stratton, writing the 
dissenting opinion in Young on 
behalf of herself and Justice Sweeney, 
disagreed with the majority’s ruling 
on public policy grounds, finding 
that the precedent it established 
was negative in that it shifted “the 
benefi ciary’s fi nancial responsibility 
to the taxpayers despite the fact the 
benefi ciary [had] the fi nancial means 
to pay for his or her own medical 
expenses.”13  

In November 2002, ODJFS 
amended Ohio Administrative Code 
§ 5101:1-39-27.1, the rule specifying 
when a trust must be counted as 
a resource, income, or both, for 

purposes of determining an indivi-
dual’s eligibility for Medicaid, to, in 
part, incorporate the Ohio Supreme 
Court’s holdings in Kreitzer and 
Young.  This rule was, in large part, 
enacted as R.C. 5111.151 in March 
2004.14  Division (G) of R.C. 5111.151 
now governs the extent to which a 
trust created by a third party to benefi t 
a Medicaid applicant or recipient 
and funded with assets or property 
in which the applicant or recipient 
has never held an ownership interest 
must be considered an available 
resource for purposes of determining 
the applicant’s or recipient’s Medicaid 
eligibility.  In general, such a trust is 
an available resource if it permits the 
trustee to expend principal, corpus, or 
assets of the trust for the applicant’s 
or recipient’s medical care, care, 
comfort ,  maintenance,  health, 
welfare, general well-being, or any 
combination of these purposes.  This 
rule applies even if the trust contains a 
provision that (1) attempts to prevent 
the trust or its corpus or principal 
from being counted as an available 
resource, (2) prohibits the trustee 
from making payments that would 
supplant or replace Medicaid or other 
public assistance, or (3) prohibits the 
trustee from making payments that 
would impact or have an effect on the 
applicant’s or recipient’s right, ability, 
or opportunity to receive Medicaid or 
other public assistance.  

On the other hand, this law 
prohibits a trust from being counted 
as an available resource for purposes 
of Medicaid eligibility if at least 
one of the following circumstances 
applies:

A trust created by 
a third party to 
benefi t a Medicaid 
applicant or recipient 
is an available 
resource if it permits 
expenditures for 
medical care, other 
care, comfort, 
maintenance, health, 
welfare, general 
well-being, or any 
combination of these 
purposes.
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(1) The trust contains a clear 
statement requiring the trustee to 
preserve a portion of the trust for 
another benefi ciary or remainderman.  
(However, only the portion of the trust 
preserved for the other benefi ciary or 
remainderman is not to be counted as 
an available resource.)

(2) The trust contains a clear 
statement requiring the trustee 
to use a portion of the trust for a 
purpose other than the applicant’s 
or recipient’s medical care, care, 
comfort, maintenance, welfare, or 
general well-being.  (However, only 
the portion of the trust for these other 
purposes is not to be counted as an 
available resource.)

(3) The trust contains a clear 
statement limiting the trustee to 
making fixed periodic payments.  
(The payments must be treated in 
accordance with rules ODJFS adopts 
governing income.)

(4) The trust contains a clear 
statement that requires the trustee 
to terminate the trust if it is counted 
as an available resource by a county 
department of job and family services.  
(This has been referred to as a “poison 
pill clause.”15)

(5) A person obtains a judgment 
from a court of competent jurisdiction 
that expressly prevents the trustee 
from using part or all of the trust 
for the medical care, care, comfort, 
maintenance, welfare, or general well-
being of the applicant or recipient.  
(Only the portion of the trust subject 
to the court order is not to be counted 
as an available resource.)

(6) The trust is specifically 
exempt from being counted as an 

available resource by Ohio statutes 
or rules or by federal law.

(7) The applicant or recipient 
presents a fi nal judgment from a court 
demonstrating that the applicant or 
recipient was unsuccessful in a civil 
action against the trustee to compel 
payments from the trust.

(8) The applicant or recipient 
presents a fi nal judgment from a court 
demonstrating that in a civil action 
against the trustee the applicant or 
recipient was only able to compel 
l imited or periodic payments.  
(The payments must be treated in 
accordance with rules ODJFS adopts 
governing income.)

(9) The applicant or recipient 
provides written documentation 
showing that a civil action to compel 
payments from the trust will be cost 
prohibitive. 

One of the authors of Anderson’s 
Ohio Elder Law Practice Manual 
(2006 ed.) stresses the importance 
of strictly following the admini-
strat ive ru le  now cod i f i ed  in 
R.C. 5111.151(G) when drafting 
a discretionary trust to benefit a 
person with a disability.  He states 
that “in virtually all cases a pure 
discretionary trust will be determined 
to be available at the [Medicaid] 
application stage and through the 
administrative appeal process unless 
the requirements of [the rule] are met 
exactly.”16

Supplemental services trusts

A supplemental services trust 
is a type of trust created by the 
General Assembly in 1993 to benefi t 
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individuals with a mental or physical 
disability17 who are eligible to receive 
services through the Ohio Department 
of Mental Retardation, a county 
board of mental retardation and 
developmental disabilities, the Ohio 
Department of Mental Health, or a 
board of alcohol, drug addiction, and 
mental health services.18  Such a trust 
is exempt from claims of creditors and 
the government and is not considered 
an asset or resource of the benefi ciary 
for purposes of determining Medicaid 
eligibility if all of the following 
criteria are met:19 

(1) Principal limitation.  At 
the time the trust is created, the 
trust principal does not exceed the 
maximum amount prescribed in 
law20 (for 2007, $226,000; increases 
in increments of $2,000 for each 
succeeding year).

(2) Prohibition on beneficiary.  
The trust instrument contains a 
statement of the settlor’s intent, 
or otherwise clearly evidences the 
settlor’s intent, that the benefi ciary 
not have the authority to compel the 
trustee under any circumstances to 
furnish the benefi ciary with minimal 
or other maintenance or support, to 
make payments from the principal of 
the trust or from the income derived 
from the principal, or to convert any 
portion of the principal into cash, 
whether pursuant to an ascertainable 
standard specifi ed in the instrument or 
otherwise.

(3) Limi ta t ion  on services 
provided.  The trust instrument 
provides that the trust assets can be 
used only to provide supplemental 

services21 to a disabled individual 
described above.  

(4) Restrictions on distribution 
and maintenance.  The trust is 
maintained and the assets  are 
distributed in accordance with rules 
adopted by the Director of Mental 
Health and the Director of Mental 
Retardation and Developmental 
Disabilities.22

(5) Payback provision.  The 
trust instrument provides that on the 
death of the beneficiary, a portion 
of the remaining assets of the trust, 
which cannot be less than 50% of the 
assets, must be deposited to the credit 
of the Services Fund for Individuals 
with Mental Illness23 or the Services 
Fund for Individuals with Mental 
Retardation and Developmental 
Disabilities.24

It is the payback provision that has 
been cited as the primary disadvantage 
of the supplemental services trust--at 
least 50% of whatever remains in the 
trust at the time of the benefi ciary’s 
death goes to the State of Ohio.25

Medicaid payback trusts

Background.  As part of the 
Omnibus Budget Reconciliation 
Act of 1993 (OBRA ‘93), Congress 
addressed how self-settled trusts26 
are to be treated in determining an 
individual’s Medicaid eligibility.  
In short, this law provides that an 
individual’s assets held in trusts 
created after August 11, 1993, must be 
counted as resources in determining 
Medicaid eligibility.27  

A supplemental 
services trust can 
benefi t individuals 
with a mental or 
physical disability 
who are eligible 
to receive services 
through the Ohio 
Department of 
Mental Retardation, 
a county board of 
mental retardation 
and developmental 
disabilities, the 
Ohio Department of 
Mental Health, or 
a board of alcohol, 
drug addiction, 
and mental health 
services.  However, 
at least 50% of 
whatever remains in 
the trust at the time 
of the benefi ciary’s 
death goes to the 
State of Ohio.
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Congress authorized exceptions 
to this requirement, however, for 
three types of trusts--two of which 
are generally known as “Medicaid 
payback trusts” and individually 
called “special needs trusts” and 
“pooled trusts.”28  Special needs trusts 
and pooled trusts are generally called 
“Medicaid payback trusts” because 
each must “pay back” Medicaid 
expenditures made on behalf of the 
benefi ciary from the amount left in 
the trust at the benefi ciary’s death--
even if repayment claims the entire 
amount left in the trust.29

Special needs (or (d)(4)(A)) trust.  
A special needs trust is another trust 
that can be used only to pay for 
supplemental services provided to a 
person with a disability.30  In contrast 
to discretionary trusts described 
above, the state must receive, at 
the benefi ciary’s death, all amounts 
remaining in the trust up to an amount 
equal to the amount of medical 
assistance paid on behalf of the 
benefi ciary.31

Section 13611(b)(4)(A) of OBRA 
‘9332 established the requirements 
for special needs trusts.  These 
requirements were incorporated and 
enhanced in a rule adopted by the 
Director of Job and Family Services 
(O.A.C. 5101:1-39-27.1(C)(3)(a)) 
that became effective November 7, 
2002, and were later codifi ed when 
the General Assembly enacted R.C. 
5111.151(F)(1) in March 2004.33  This 
state law establishes the following 
requirements for a special needs 
trust:  

(1) Disabled benefi ciary under 
age 65.   The trust must be established 
for the benefi t of a Medicaid applicant 
or  rec ip ient  who qual i f ies  as 
“disabled” and has not reached 
age 65.  An individual is disabled 
if the individual meets the criteria 
established in rules adopted by 
ODJFS.34  These rules essentially 
provide that when the intended 
benefi ciary of the special needs trust 
is receiving either Social Security 
Disability Income35 or Supplemental 
Security Income36 benefits as a 
disabled person, ODJFS accepts the 
disability determination made for 
those programs.37  The beneficiary 
of a trust who is not receiving those 
benefi ts must either be (a) determined 
to be “presumptively disabled” by a 
county department of job and family 
services according to the require-
ments in O.A.C. 5101:1-39-03.1, or 
(b) have an SSI claim pending and 
be determined eligible by the county 
medical services section as provided 
in O.A.C. 1-39-03.2.38  

(2) Trust assets.   The trust 
must contain assets of the Medicaid 
applicant or recipient and may contain 
the assets of others.

(3) Who can establish trust.  
The trust must be established for the 
benefi t of the Medicaid applicant or 
recipient by a parent, grandparent, 
legal guardian, or a court.  

(4) Payback provision.  The trust 
must require that, on the death of 
the Medicaid applicant or recipient, 
the State will receive all amounts 
remaining in the trust up to an amount 
equal to the total amount of Medicaid 

“Special needs trusts” 
and “pooled trusts” 
are generally known 
as “Medicaid payback 
trusts” because each 
must “pay back” 
Medicaid expenditures 
made on behalf of the 
benefi ciary from the 
amount left in the trust at 
the benefi ciary’s death.
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paid on behalf of the applicant or 
recipient.

Transfers to the trust after the 
Medicaid applicant or recipient 
reaches age 65 are prohibited.  Any 
additions to the trust after that time 
with assets of the beneficiary are 
subject to the rules governing the 
improper transfer of resources.  Cash 
distributions from the trust to the 
Medicaid applicant or recipient must 
be counted as unearned income.  All 
other distributions from the trust to 
the Medicaid applicant or recipient 
are treated under rules adopted by 
ODJFS governing in-kind income.

The determination of whether 
a special needs trust is advisable 
generally involves a weighing of 
various factors, including the extent 
of the individual’s disability and 
the need for government assistance; 
the government benefits available; 
the individual’s prognosis; the age, 
health, availability, and commitment 
of family caregivers; and the nature 
and amount of the individual’s assets.  
Individuals with great needs and few 
assets are generally more suitable for 
a special needs trust than those with 
minor disabilities and substantial 
assets, although each situation is 
different and must be evaluated on 
its own.39 

Pooled (or (d)(4)(C)) trust.  A 
pooled trust is a special arrangement 
with a nonprofit organization that 
serves as the trustee to manage assets 
belonging to many disabled indivi-
duals (with investments being pooled), 
but with separate trust “accounts” 
being maintained for each disabled 

individual.40  Like a special needs 
trust, a pooled trust can be used only 
to pay for supplemental services.41  

Section 13611(b)(4)(C) of OBRA 
‘9342 established the requirements for 
pooled trusts.  These requirements 
were incorporated and enhanced in 
a rule adopted by the Director of 
Job and Family Services (O.A.C. 
5101:1-39-27.1(C)(3)(a)) that became 
effective November 7, 2002, and 
were later codifi ed in Ohio law when 
the General Assembly enacted R.C. 
5111.151(F)(3) in March 2004.  In 
short, this state law provides the 
following requirements for a pooled 
trust:

(1) Disabled benefi ciary of any 
age.  Like a special needs trust, a 
pooled trust must be established for 
the benefi t of a Medicaid applicant 
or recipient who is “disabled” as that 
term is defi ned in rules adopted by 
ODJFS.  However, in contrast to a 
special needs trust, there is no age 
limitation on the benefi ciary.

(2) Trust assets.  The trust must 
contain the assets of the applicant or 
recipient.

(3) Who can establish trust.  
Accounts in the trust can be estab-
lished by the Medicaid applicant 
or recipient or the applicant’s or 
recipient’s parent, grandparent, or 
legal guardian, or a court. 

(4) Management by nonprofit 
association.  The trust must be 
established and managed by a 
nonprofi t association.

(5) Funds pooled.  A separate 
account is maintained for each 
bene f i c i a ry  o f  t he  t ru s t  bu t , 
for purposes of investment and 
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management of funds, the trust pools 
the funds in these accounts.

(6) Payback provision.  The 
trust must require that, to the extent 
that any amounts remaining in the 
benefi ciary’s account on the death of 
the benefi ciary are not retained by the 
trust, the trust must pay to the State 
the amounts remaining in the trust up 
to an amount equal to the total amount 
of Medicaid paid on the benefi ciary’s 
behalf.

Cash distributions from the trust 
to the Medicaid applicant or recipient 
must be counted as unearned income.  
All other distributions from the trust 
to the Medicaid applicant or recipient, 
other than cash distributions, are 
treated under rules adopted by ODJFS 
governing in-kind income.

Pooled trusts have been cited as 
well suited for circumstances where 
the intended benefi ciary does not have 
siblings or an extended family, the 
amounts to be retained are modest, 
there is a shortage of potential trustees 
in a family, or there is a desire to share 
administrative costs and disbursement 
control.43  

Pooled trusts that exist in Ohio 
include the Pooled Medicaid Payback 
Trust and the Roll-in Pooled Medicaid 
Payback Trust made available by 
the Community Fund Management 
Foundation in Cleveland; the Ohio 
Community Pooled Annuity Trust and 
the Ohio Community Pooled Flexible-
Spending Trust made available by The 
Disability Foundation, Inc. in Dayton; 
and the Ohio McGivney Special 
Needs Trust made available by the 
Ohio State Charity Foundation.44  

New Ohio Trust Code

In June 2006, Governor Bob 
Taft signed Sub. H.B. 416, which 
adopted an “Ohio Trust Code” based 
largely on the Uniform Trust Code 
(UTC) developed by the National 
Conference of Commissioners on 
Uniform State Laws (NCCUSL).  
The OTC is codified in Revised 
Code Chapters 5801. to 5811. and 
provides that except as modifi ed by 
it or another section of the Revised 
Code, the common law of trusts 
and principles of equity continue to 
apply.45  The Act became effective 
January 1, 2007.

According to Richard E. Davis, 
an estate planning attorney who was 
a member of the Joint Committee of 
the Ohio Bankers League and Ohio 
State Bar Association on the Ohio 
Trust Code, a number of attorneys 
around the U.S. had expressed 
concerns that the UTC would have a 
detrimental effect on estate planning 
with supplemental and special needs 
trusts.46  Mr. Davis dispels these 
concerns in a September 2005 article, 
stating “[a] critical analysis shows that 
the UTC, and particularly the OUTC, 
is not a threat to [supplemental and 
special needs trusts].”47  In fact, 
Mr. Davis asserts that the UTC will 
actually enhance supplemental and 
special needs trust planning in Ohio 
because of several components of the 
law, including the following:48

• The creation of a "wholly 
discretionary trust"--a statutory safe 
haven trust that permits language 
regarding the intended purpose of the 

It has been asserted that 
the  Ohio Trust Code, 
which became effective 
January 1, 2007, will 
enhance supplemental 
and special needs 
trust planning in Ohio 
because of several 
components of the law, 
including the creation of 
a “wholly discretionary 
trust.”



Special Needs Trusts
Members Only brief

Vol. 127  Issue 5

9

supplemental or special needs trust 
and for which certain remedies are not 
available to creditors against interests 
in such trusts.49

• T h e  c o u r t ' s  a b i l i t y  t o 
limit a creditor's award to such 
relief as is appropriate under the 
circumstances.50

• The prohibi t ion agains t 
creditors compeling distributions.51     

Trust comparison

The following table compares 
the trusts described in this brief that 
have been used in Ohio to provide 
supplemental goods and services 
to persons with disabilities without 
jeopardizing their eligibility for 
Medicaid and other public assistance 
programs.

Discretionary trust 
created by a third 

party

Supplemental services 
trust Special needs trust Pooled trust

Description A trust created by a 
person other than the 
Medicaid applicant 
or recipient that is 
funded with assets 
or property in which 
the applicant or 
recipient never held an 
ownership interest and 
for which the trustee 
has absolute discretion 
to determine (1) how 
the assets in the trust 
are invested, and (2) 
when, how much, and 
for whom the assets are 
distributed.

A trust to benefi t an 
individual with a 
mental or physical 
disability who is 
eligible to receive 
services through the 
Ohio Department of 
Mental Retardation, 
a county board of 
mental retardation 
and developmental 
disabilities, the Ohio 
Department of Mental 
Health, or a board of 
alcohol, drug addiction, 
and mental health 
services.

A trust to benefi t an 
individual with a 
mental or physical 
disability who have not 
reached the age of 65.  

A special arrangement 
with a nonprofi t 
organization that 
serves as the trustee 
to manage assets 
belonging to many 
disabled individuals 
(with investments 
being pooled), but 
with separate trust 
“accounts” being 
maintained for each 
disabled individual.

Alternative 
name

Supplemental needs 
trust (if established for 
the benefi t of a person 
with a disability)

(d)(4)(A) trust (d)(4)(C) trust

Applicable 
statutes

R.C. 5111.151(G) 
and 5805.03 (wholly 
discretionary trusts)

R.C. 5815.28 (eff. 
1/1/07) (formerly R.C. 
1339.51)

42 U.S.C. 
1396p(d)(4)(A); R.C. 
5111.151(F)(1)

42 U.S.C. 
1396p(d)(4)(C); R.C. 
5111.151(F)(3)
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Discretionary trust 
created by a third 

party

Supplemental services 
trust Special needs trust Pooled trust

Notable 
restrictions

•  Must meet at 
least one of the 
circumstances in R.C. 
5111.151(G) to not be 
counted as an available 
resource.

•  Principal limitation 
of $226,000 for 
2007 (increases in 
increments of $2,000 
for each succeeding 
year).

•  Must provide that 
(1) the benefi ciary 
does not have the 
authority to compel 
the trustee under any 
circumstances to 
furnish the benefi ciary 
with minimal or other 
maintenance or support, 
(2) the trust assets can 
be used only to provide 
supplemental services, 
and (3) at least 50% of 
the assets remaining on 
the benefi ciary's death 
must go to the State.

•  Must be maintained 
and assets distributed 
in accordance with 
rules adopted by the 
Director of Mental 
Health and the Director 
of Mental Retardation 
and Developmental 
Disabilities.

•  Must contain assets 
of the Medicaid 
applicant or recipient 
and may contain the 
assets of others.

•  Must be established 
by a parent, 
grandparent, legal 
guardian, or a court.

•  Must provide that 
on the benefi ciary’s 
death, the State will 
receive amounts 
remaining in the trust 
up to the total amount 
of Medicaid paid on the 
benefi ciary’s behalf.

•  Must contain assets 
of the Medicaid 
applicant or recipient.

•  The trust itself must 
be established and 
managed by a non-
profi t organization 
(although individual 
accounts in the trust 
can be established by 
the Medicaid applicant 
or recipient or the 
applicant's or recipient's 
parent, grandparent, 
or legal guardian, or a 
court).

•  Must provide that on 
the benefi ciary’s death, 
an amount that does not 
exceed the total amount 
of Medicaid paid on the 
benefi ciary’s behalf, 
and that is not retained 
by the trust, must be 
paid to the State.

Other Careful drafting of 
the trust instrument 
is crucial, although 
a new discretionary 
trust created by the 
Ohio Trust Code (the 
“wholly discretionary 
trust”) permits the trust 
document to include 
precatory language 
regarding the intended 
purpose of the trust.
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