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The Judiciary Committee met at 10 a.m. on Tuesday, July 23, 1974 in Room 10
of the House of Representatives., Present were Chairman Montgomery and committee
members Mansfield, Cunningham, Guggenheim, Skipton, Representatives Norris and Roberto
and Senator Gillmor. Also present were Judge William Radcliff, Administrative
Director of the Courts, his assistant Coit Gilbert, Judge Robert Leach, Special
Consultant to the committee, Mr. Allen Whaling, Executive Director of the Ohio
Judicial Conference, Mr. Robert Manning of the Ohio State Bar Association, Bar
Association Consultant E. A. Whitaker, and Mrs. Elizabeth Brownell of the League
of Women Voters. Representing the Commission staff were Mr. Nemeth, Mrs. Evans,
Mrs, Hunter, and Director Eriksson., Speakers included Mr. Bruce I Petrie, attorney
from Cincinnati and member of the OSBA's Modern Court Committee; Mr. Glenn R. Winters,
Executive Director of the American Judicature Society, Chicago, Illinois; Mr., William
W. Milligan, U. S. Attorney and member of the OSBA's Modern Court Committee; Mr.
Robert D. Schaefer, Springboro, business executive and member of the judicial nom-
inating council of the First Appellate Court District; and Mrs. Beverly Sidenstick,
Cincinnati, Director of the Ohio League of Women Voters Constitution Study Committee.

Chairman Montgomery convened the meeting and announced that the committee would
hear from proponents of the merit plan of judicial selection. He introduced Bruce
Petrie as the first speaker.

Mr. Petrie « Thank you. I am a member of the Cincinnati Bar Association. I am

here as a citizen of Ohio,however. I happen to be a practicing attorney, and I

suppose that my credentials are as a long-time member of the judicial selection
committee of the Cincinnati Bar Association and, as the Chairman has said, as a

member of the Modern Courts Committee. Let me say something about the other speakers and
in particular about the gentleman who will follow me. Mr. Glenn R. Winters is Executive
Director of the American Judicature Society, a post that he has held for more years

than he likes to remember, I suppose. He is approaching official retirement and is,

in fact, now on vacation, doing what he has done since 1940, and that is trying to
advance the cause of improvement in the administration of justice in this country.

I think it is fair to say that there is no man in the United States who has done more

in that cause than Glenn Winters. And I am terribly honored to be united in common
cause with him and gratified that he would take some of his vacation time to come

dovn here. He told me that this is scheduled to be his last appearance as Executive
Director of A, J. S. because he will retire next month, and I am very much honored to

be involved in that. He is a noted figure across these United States, and he has been
honored in international legal circles. He is an author and a complete authority on

the subject of judicial selection, among many other subjects.

The speaker following Mr. Winters will be William Milligan, U, S. Attorney for
the Southern District of Ohio and chairman of the Modern Courts Committee, Then we
have asked Bob Schaefer to speak. He is a layman from Warren County=~=-production
manager at Monsanto Research Corporation--and member of the Governor's voluntary
council on judicial selection for the first appellate distvict. He has had experience
as a layman member in the voluntary procedure that Governor Gilligan established in
1972. Finally, Beverly Sidenstick will be speaking on behalf of the Ohio League of
Women Voters. :



Our appearance is the moit recent ol a long series of appearances in our
attempts to persuade the General Assembly to put the merit plan for slection on
the ballot in Ohio. You all know that the subject has been up many times--at
perhaps the last four or five sessions of the General Assembly--to try to persuade
that body to put before the voters of this state the question of whether we should
substitute for the present elective system a merit plan of judicial selection.

The elements of the merit plan call for submission of a short list of carefully
screened names, studied and analyzed by a nominating commission, to the governor
who then makes his choice and fills the vacancy on the bench from this list,
typically composed of three names. The judge serves to the end of his term and,

if he cares to serve again, he submits his name to the voters on the question of
whether judge so and so should be retained in office. If he gets the required
vote, he is retained in office; if not, there is a vacancy, and the nominating
commission goes to work again. Those are the essential features of the merit plan.

As I have already indicated, there is very substantial, and I hope you agree
very responsible, support for this proposal. I mention endorsements of the Amer-
ican Bar Association, the American Judicature Society, the 30 or more jurisdictions
that have already adopted the plan, Cincinnati and Dayton and other local bar asso-
ciations in Ohio, as well as the endorsement that is implicit in the Governor's
having established a voluntary plan for councils on judicial selection. Literally
hundreds of citizens to whom we have spoken over the years support the plan. I
would like to suggest that there are many, many less important constituticnal re-
visions that have been put on the ballot in Ohio. Therefore, we are hoping that
this Commission, with its ability to study carefully the pro's and con's and gnd
with the influence that it brings to the legislative process, will be successful
in seeing that the matter is put on the ballot.

Ohio has some 545 judges or thereabouts, working every day in courts ranging
from county courts to the Supreme Court of Ohio, making absolutely critical deci~
sions that affect the life, liberty, and property of the people of this state. 1'd
like to suggest to you that they are not engaged in the shaping of broad social
policy that goes on in the legislature and in the executive branch. Instead, they
are trying to apply the laws of this country in a way that will insure that this is
indeed a government of laws and not of men. I think that if you would peruse, as I
do regularly, an issue of Ohio Bar (published by the Ohio State Bar Association
weekly, giving advance sheets of court opinions in Ohio) you would find the "nitty-
gritty" of what might seem to be rather mundane case law. The cases reported here
are terribly important to the litigants., They never get into the newspapers, how-
ever, Ohio Bar may not report many opinions dealing with broad social issues==-such
as school desegregation--but instead you see, in this issue for example, a case
decided by the Ohio Supreme Court dealing with the establishment of county roads,

& habeas corpus case involving a mentally ill person, one involving transfer of a
minor under juvenile court procedure, and one dealing with the interpretation of an
automobile liability policy. There are school cases, criminal law cases, partner-
ship cases, negligence cases--matters that judges are called upon to decide day in
and day out. There is no one on this committee, I'm sure, who doesn't realize how
important it is that those cases be decided on the basis of law, precedent, and
common sense, applying competence, integrity, fairness, independence, diligence--
all of the qualities in the judge that you would want to be there if you were faced
with some test of your own rights or freedom.

We all tend to defer to judges, and lawyers especially tend to defer to judges.
Lawyers do not like to be in a position that appears to be critical of our judiciary.
It strikes too close to their livlihood. But as we are all honest, we have to say
that =ecdioccrity on the bench of Ohio is not uncommon. I hasten tc say that there
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are many fine judges, and I hasten to say, also, that in our own county the situa-
tion is improving. But I am not afraid to say that there are many mediocre judges
in southwestern Ohio, and I think that if I can believe my brothers at the bar there
are mediocre judges in all corners of the state. They are not venal; they are not
dishonest--but they are not the very best that the bar of Ohio has to offer. We
can't be satisfied with mediocrity on the bench. It's ludicrous to put freedom and
property and what one holds dear in the hands of a fellow who is less than a leader
at the bar.

I ask whether or not we need judges who will apply the law without any appear-
ance of favoritism--who will be free of political pressures, who will not have time
‘taken up in campaigning for office while litigants suffer more of the seemingly
endless delays of justice, who will not have to take campaign contributions from
lawyers who practice before them, who will not have to list the names of lawyers
who support them in a newspaper advertisement or in the election for the public to
wonder about. We have a well-known situation in our county in which one of the
judges keeps in his desk drawer a list of lawyers, not who supported him, but who
supported his opponent.

It seems to me we need a system that attracts men who would be willing to
leave a successful law practice without fear of losing their job to someone who
happens to make a good television appearance or who happens to have the name of
Brown, O0'Neil, Schneider, Herbert~-you all know the good political name. We
need men who have devoted their life at the bar to professional excellence and
perhaps have not had the time or inclination to become involved in partisan politics.

We have a so-called nonpartisan ballot in Ohio. What that means is that the
name of the party isn't listed on the ballot next to candidate's names. But here
is a flyer (and I hasten to add that I have no bias for one party or the other here--
this happens to be & Republican flyer, and I hope that the Republicans here will
forgive me because the Democrats put out the same kind of thing) that lists "man
for man better candidates' and shows presidential and state candidates with the
advice to vote for '"these Republicans' on the separate, nonpartisan judicial ballot.
This is illustrative of the nonsense involved in the nonpartisan ballot.

I have indications of how politics intrudes in this matter when campaign funds
are solicited from lawyers who are obliged to practice before the judge, in this
interesting stack of letters. So you will not think me too platitudinous, 1I'ad
like to mention the details of a few to you. Here's one for a Judge H--no longer
a judge, having beer removed by the Supreme Court of Ohio--but this gentleman sent
a letter to me some years ago, asking me to support Judge H. because "we all know
what a terrific job he's done'" and asking me to "pass the bucks" to Judge H. Here
is a letter from Gordon Scherer, longtime Republican chairman in Hamilton c¢ounty
and & man for whom I have much respect for his political acumen. He is a man who
has done great and effective work in Hamilton ¢ounty in the very necessary game of
politics, but when it comes down to judicial candidates, here's what Gordon Scherer
has to say about acandidate for whom he was soliciting funds: "In z1l prebability
the man who will seek to defeat Judge K this fall will have only one advantage=--a
politican name. Unfortunately, the public generally pays little attention to the
qualifications of judicial candidates and knows even less about them. They vote
for familiar names. Judge K is not a political name. Consequently, we must

conduct a vigorous and costly campaign to inform the voters of his cutstanding
attributes,"
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Then, here was a judge who sent around a little card to all the lawyers in
the county asking lawyers to indicate what they would do for him--work at polls,
send him some money, or do this or do that--and then he was so bold as to ask
that lawyers who couldn't help check the appropriate square and return the card
to him, No one has the nerve to tell the judge that he won't help the judge.

Here 1s an invitation to a luau, with free beer and set-ups, and with a
contribution to the campaign comes a chance on a free bottle of whiskey!

These letters and devices are typical of what one encounters in a judicial
campaign, at least in our county. I don't blame the candidates for participating
in such things, but I don't think that it tells the voters much about their qual-
ifications for the bench. But the system requires them to get those votes; this
is what is demanded of them, and there seems to be no satisfactory way of avoid-
ing such practices,

I think that we know, however, that most Ohio judges are not selected by
the voters in the first instance., We know that at least half of them come to
the bench initially by gubernatorial appointment. In June, 1972 Governor Gilligan
adopted a so-called voluntary plan for judicial councils on judicial selection,
with whom he is willing to share his appointive authority to the extent of letting
these councils screen the qualifications of applicants. Until that time it was
comnon knowledge that a judge received an appointment by first getting a recom-
mendation of his party chairman in the county. In the case of a Republican gov=~
ernor, the Republican county chairman's recommendation was required. With a
Democtatic governor, the Democratic chairman had the privilege. Unless Hamilton
County is different from the rest of the counties in Ohio, this was a uniform
practice. I once talked to the late Judge Carson Hoy, a very fine judge, a
product of the elective system, and a candid and forthright man. He told me that
the criteria applicd by the county chairman in our county, when considering making
a recommendation to the governor were: (1) What's he done for the party? (2) Can
he get elected, once appointed? and (3) Can he do the job well enough so that he
won't embarrass us?

An incumbent-~~especially one with a good political name=-~can usually get
himself re-elected, although there are exceptions to that rule. But when he is
ousted, it is usually mnot because he has done a poor job but because he faced an
opponent with a better name, or at least with a more appealing name at that time,
In November, 1972 there was an election for three positions on the Ohio Supreme
Court. The six protagonists included three judges named Brown, two of whom ran
head to head. All three incumbents were defeated, and it seems to me that almost
speaks for itself. There is the further well-known instance of Judge James Bell,
of London, Ohio, who ran for the Supreme Court of Ohio and ran incredibly well in
Hamilton Gounty. He readily admitted, however, that it wesn't because the voters
in Hamilton éounty had somehow managed to discern his wonderful qualities for
judicial office, but instead because Charles Bell, a long time common pleas judge
in our county, was almost a household worxrd.

Another illustration~-and I hope that I'm not dwelling on this theme too long,
but I think that it is important=--is that of Judge H to whom I referred before, who
acquired a reputation as a "law and order" judge. When he ran for the domestic
relations bench against Judge Paul George, he ran a "law and order" campaign, and
it was very effective, because he won. Judge Paul George couldn't figure a way
to counter that approach, I suppose.

In the summer of 1972 the Cincinnatus Association (a civic organization of
which I'm a member) conducted a study in Hamilton éounty about the judiciary.
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We hired some law students and solicited the help of Professor Harold Weese,
who's a professor of political science at the University of Cincinnati, and
who' 8 had some experience in political campaigning and political polling. We
polled 300 registered voters. When asked if they could remember the names of
any of the 28 judges currently serving in Hamilton county, 52% of the registered
voters could not name a single judge. Only 12 out of the 300 voters could name
more than 4 judges. When given the names of seven common pleas judges, only

87 indicated that they knew or either favored or opposed as many as 6 of those
judges. And only 18% knew as many as three of the judges' names. When asked
which court Chief Justice O'Neil sits on, only 18 could name the Supreme Court

of Ohio and only 20% could identify by name any of the courts in Hamilton &ounty.
Of those 300 people, 76% believed that judges should be elected without regard to
political party affiliation; 11% didn't know; and only 13% were in favor of elec~
tion with regard to such affiliation. Ninety-three per cent of the voters said
that they were not familiar with the Missouri plan or merit plan of judicial
selection. But when a brief description was given of the plan without any
aftempt being made to explain its advantages, 49% said that they would favor

such a system in Ohio; 387 said that they would not favor such a system; and

13% said they didn't know.

We polled the 28 or so judges in Hamilton county. We asked them their
thoughts with respect to filling interim vacancies, and only 6 thought the governor
should act alone or with only his party's help. TFour others favored the governor's
consulting with the state or local bar association, one wanted the advice and consent of
the senate, and 10 of the 21 judges who responded to the question favored appointment
from lists submitted by nominating councils consisting of lawyers and laymen (the
most important element in the merit plan). As for selection of judges other than
for interim appointment, only five judges favored the present method--that is pe-
riodic, popular clections in a race against an opponent. Three favored appoint-
ment for life or during good behavior, and 14 favored periodic votes of comfidencer
by the electorate in a race without an opponent. We asked these judges to state
the number of the 28 local judges whom they would classify as superior, qualified,
or unqualified. Msny declined to make ratings. But 10 of them did. Two of the
judges thought that all 28 judges (and I assume that includes themselves) were
possessed of superior qualifications. The other eight judges thought that some of
their fellow judges were superior, the number ranging from 3 to 9. The number
they rated as well qualified ranged from 3 to 10. The number rated qualified
ranged from 6 to 20, Seven of the 8 thought that some of the judges are unqualified.
The numbers that they thcught are unqualified ranged from one, two, three, three,
threc and seven. Twenty-three of the 28 of our judges in Hamilton €ounty at that
time came to the bench by appointment to f£ill a vacancy--they weren't eclected
in the first instance. And those appointments were made so far as I know and
believe solely on the basis of a recommendation by the county chairman.

There has been another local study of some interest here. It was conducted
by the Cincimnati Post in 1972, It asked a variety of people, including judges
what qualitics they thought were most important for judicial office. I'd like to
mention what they thought of prior political experience. The judges ranked it
as one of the least important attributes for judicial office-~far below moral
courage, decisiveness, reputation for fairness and uprightness, patience and
good health, The same results were reached in a sampling of 144 trial judges
from the National Conference of State Trial Judges in 1965, The idea that prior
political experience is a qualification for the bench is not supported by the
public or by judges.
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Glenn Winters is far better qualified than I to talk about the history of judicial
selection in this country. I'm sure you realize that in Ohio the election of judges was
never extant until the Constitution of 1851, They were appointed. The Founding Fathers

of this country adopted an appointive system for the federal judiciary, and the elective

method came along as a result of the Jacksonian trend which swept the country in the
1850's., It seemed to have as one of its tenets that everyone, from the county recorder
on up, should be elected. Consider the success of the 1968 Modern Courts Amendment
(for which our committee and Bill milligan can take some credit), providing for manda=-
tory retirement and putting rule-making authority in the Supreme Court. The fact that
ir received a substantial endorsement by Ohio voters should say something to this
committee, to the Commission, and to the General Assembly. I believe that the voters
of Ohio are ready to consider this kind of improvement in their court system.

I've alluded to the federal system, but I don't want you to think for a moment
that I see it as comparable to the merit plan, because I do not. The differences are
fundamental. Under the federal system there is a submission of names by the President
to the Senate and to a screening committee that the American Bar Association has
adopted. It does not involve the receipt of applications by a commission, as under
the merit plan. Instead of screening by a body in the first instance, the reverse
is true. Moreover, as you know, there is no practical way of removing a federal
judge short of impeachment, unlike the merit plan, which has a system that permits
voters to express their choice. As Glenn will tell you, that prerogative of the voters
has been used in increasing instances.

I think you will also learn from Glenn that the adoption of the merit plan is a
trend in these United States. I think that it is time for Ohio voters to have an
opportunity to express themselves on the proposition, That is the plan before the
General Assembly. It isn't a perfect plan. A better plan might be devised sometime.
But it has been said that the dream of a perfect plan is the greatest enemy of a goucd
plan, and this is a good plan.

Thank you. I'd like to introduce Glenn Winters at this time,

Mr, Winters - Mr. Chairman and members of the committee, T appreciate very much the
invitation to be here., I have many Ohio friends and I am glad to have the opportunity
to congratulate the bar and the people of Ohio onm the passage of that fine Modern
Courts Amendment, updating organization and administration of Ohio courts, and I am
happy to commend Governor Gilligan for his establishment of a voluntary plan of ju-
dicial councils. The American Judicature Society has worked with his office and the
Ohio Bar in conducting institutes to help the members of such councils to better
understand and carry out the important job that they do. It is a logical step to
consider here and now the possibility of making such councils a permanent feature of
the Ohio judicial system.

At your last hearing a couple of weeks ago several people spoke in favor of the
elective and appointive system and against the nominative-appointive or merit plan.
Your staff has prepared a good document in Research Study No. 36, summarizing the pro's
and con's of the elective and the merit plan, and I've read it as well as the summary
of presentations made here on July 8. I am an out~of-stater, and it is not for me to
dwell on the situation in Ohio, as Bruce has done. I'd like to use my portion of the
time to comment on some of the points that have been made in light of the experience
in the more than two dozen states which now use all or part of the merit plan with
respect to some or all of their judiciary.
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One of the first things that I noted about the statoments made at the July 8
meeting was the frequency with vhich it was predicted that if the merit plan were

adopted, something or other '"would happen.'

That was permissible back in 1938 when

the first merit plan campaign was conducted in Ohio, and there was nof: any cxperience

to which to refer.

The campaign didn't succeed in Ohio.

Missouri's a ccuple of years

later did, and today it is possible to say that there is more than 30 years experience

in one state, and that all or part of the merit plan is now in use with respeci
or part of the judiciary in more than half of the states of this country,
that has ecver adopted the merit plan has dropped it.
it, at first on a partial basis, and then extended its coverage.

€ to all
No state

A number of states have adopted
And, since Missouri's

adoption of the merit plan 34 years ago, no change in the method of seclecting judges
has been made in any state except to the merit plen.

In particular, I'd like to correct one statement that I believe was made more

than once at your meeting two
plan had not been exiended in
is, it has been extended four
additional counties, two near

The

wecks ago, and that was that the original Missouri
that state beyond its original application.
times-=to additional courts in Kansas City and to three
Kensas city, and one near St. Louis,

fact

Initial voluntary plans have been given constitutional status, as now proposed here,

i1 Colorado and in Florida.

And plans adopted by constitution or statute have been

vroadencd o cover more courts in Missouri, Alaska, Colorado, Indiana, Nebraska and

Oklahoma.

voter approval in all parts of the country and among all types of people.

So how does the merit plan stand today?

I think that this is quite an unmistakeable record of public support aad

Defining it as Bruce did, as a system

under which judicial vacancies ave filled by appointment from nominations submitted
by a novpartisan nominating commnission, with tenure subject to voter approval in a
noncompetitive eleciion, I can report that there are 30 states in which some part of

that definiticn applies.
one court.
states, like Ohio, have

rough diagram will help to visualize and simplify this rather complex picture.

(Mr. Winters then described a diagram of jurisdictions, as follows:)

o '

“"Statés where” autliority
is by
Constitution or Statute

11 States
Alaska, Colorado
District of Columbus
in Ohio it Florida, Idaho, Iowa
would cover ; Montana, Nebracgka,
supreme court,Utah, Vermont, and

Plan applies
to all major;
courts, (e.g.

States where adopted ™~}
by

Voluntary Action of

Appointing Authority

8 States

Arkansas, Delaware, Maryland;
New Jersey, New Mexico, Ohio,“
Pennsylvania, Puerto Rico

In some states it applies to all judges, in others, to only
In some the plan is constitutional, in some it is statutory, and some
.instituted the plan by voluntzry action of the governor. A

This diagram
accounts for

25 states and
the District
of Columbia
and Puerto Ric
Jurisdictions.
30 states have
some form of
the merit plarn

courts of | Wyoming
appeals, and
common pleas) _
6 states 2 states

Indiana, Kansas, Missouri,
i0klahoma, Tennessee and
Alabama

Plan applies
to only cermJ
tain desig-

Georgia and New York

nated courts.!
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The other three states, he continued, have to be put in another category. One is
Louisiana, vhere there le statutory provision for a merit plan nominating commis-
sion for local traffic couris in the city of New Orleans. The authority has never
been usced, and nobody there scems to know about it. Thercfore it doesn't really
count:. California and Lilinois Love the retenicion electica of the merit plan but
neither has nowminating cownissions, generally thought to be the heard of merit plan
sclection. California docs have cenfirmation commissions. in 27 of the 30 states,
then, the judges are being sclected by mevrit plan procedures.

Other states are going to be added to this lisl:, Arizona is going to be voting
this nexnt Novesber on a true merit plan. Michigan is going to have a variation of
it, Other states bave voted and come close, but not close cnough. That includes
my own state of Illivnois, where in 1970 a merit plan carried Cook County but lost
downctate.

One of your sposkers at the last meeting spoke of accountability and independence
as important requisites for judicial ofiice. To those I would add a third one, and
that is judicial qualifications. What are they? Dasic integrity of character, a
good seneral cducation, a good legal education, understanding of people and of life.
These are the kind of attributes that are hard to find and harder to evaluate. TPeople
who have thean may never be candidates, They have to be sourhit gut and persuaded to
take this kind of Job. The {inding of such puople is one thst ie made to order for
group action~~for thoe same reason that a church entrusts the fiuding of a new minister
to a pulpit commnitiee, which has very much the same type of job,

Ag for thuat point of accountability--those speakers, accord’ .. o the record
that 1 saw, fairly well demolished each other, one on behalf of the federal type
plen and the other for the elective plan., Accountability to the voters in an open
election is all too lilely to be decided on a host of irrclevant factows phat have
little or no rclatic to the way the judge has performad the job. And in spite of
onc witness to the contrary, there is a chorus of proiest around the country that
federal judges are wnot accountable enough. The merit plan offers a reasonable
middle ground. A judge is not going to be turned out under the merit plan because
of a sweep of national politics. Butrmeither can he iguore the voters, as the life-
time judge may. Something like a dozen judges have been voted cut of office on
merit vetention ballots in several states. And that is over a period of 30 years
and after hundreds and hundreds of judges have been re-elected. And that is ,usc
about right-~because it gives the lie to the assertion that the reteantien election
is only an empty gesture. But it is few enough to give Substantial assurance to
the lawyer who gives up a good practice that if he does his job well, he will have
substantial security in the job as judge. If he doesn't have such assurance,
nothing may induce him to take it.

Let's face it~-~the voters are not able to do a very good job on accountability.
And that is why, even in merit plan states, there has been a landslide trend during
the last decade for the adoption of commission plans for the discipline and removal
of judges. The job of that sort of commission is quite different from that of the
nominating commission~-~it is to review charges against judges, give them some kind
of a quasi-judicial hearing, and protect the honest judge while disposing of the
judge who ought to be put out of office. In recent years two judges of the highest
court of my own state of Illinois were removed by such a procedure, and the voters
could never have handled that. As the voters see judicial discipline and removal
being adequately covered by the quasi-judicial procedure, as they see that it is
fair and cffective, they are going to be less and less inclined to try to vote that
judicial ballot, A considerable point was made of the fact and traditionally and
irreversibly in all states it is hard to get the voters to vote the judicial ballot.
They do not know the nemes and tend to move on to the interesting races about which
they know something. It was forsccing that development that led me to suggest in
my Duquesne Law Review article, quoted last time, that the retention election with
the coming of the judicial discipline and removal comnission, might be expected to
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decline in importance in future years., However, its existence does represent
genuine participation by the voters at the point where they are most able to

make a contribution. As long as that is true, it should not be discounted, The
dayis going to come, by the way=~-although many federal judges will resist it=-~

when some kind of commission is going to be established for discipline and removal
of federal judges. And when that day comes, there is going to be less arbitrariness
and indifference to the public on the part of judges.

I think we need to take another look at the idea which seems to pop up more or
less continuously that there is something dangerous and un-American about nonelected
public officials. Certainly, the ultimate power of the eliectorate has to be pro-
tected, if government of, by and for the people is going to be preserved. But we
must remember that it is actually undemocratic and inimical to the interests of
popular self-government to impose upon the democratic process burdens that it is
not equipped to bear, There is a limit to the number of names that can be put on
a ballot without defeating its purpose. Voters should be given the opportunity
to vote for a relatively few visible candidates, running on announced policies.
Those candidates who are elected should have the power to appoint a team of people
who can do the job of effectuating those policies, That is the way to make popular
self-government work, To the extent that judging involves policy making, that is
the only sound approach to it, as one of your speakers suggested at the last meeting.
dut, it was rightfully pointed out that judicial candidates lack issues upon which
they can announce policy. And the whole elective process is basically unsuited to
finding the right person for a judgeship. A judgeship involves skills, and only
those persons familiar with those skills can make informed judgments about them.

I'd like to add a word about 'bar politics," something always heard about when
marit selection is discussed. It is so often said that the merit plan only sub-
stitutes one form of politics for another--bar association politics for political
party politics. In an agrceable sense every governmental function is political in
nature, Aund selection of judges by any method is essentially a political operatiom.
However, most of the argument about bar politics stems from a book that you have all
heard of--the Watson and Downing book on the Missouri plan. Watson and Downing are
nolitical scientists, and their book was not entitled "A Study of Judicial Selection,"”
It was entitled "The Politics of the Beach and the Bar." Politicians-~political
scicntists~~they were looking for politics. They look for politics under every bed.
And, if you look at some pages of their book, you find it. If you go on and read
other pages of the book, you will find a basic inconsistency, for on one page they
use expansive words about ''rigging," "stacking," and "wiring" of the commissions.
Elsewhere in the book they present an impressive array of testimony from members of
those commissions that as a matter of fact when they met, politics=~~party politics
and bar politics~-were forgotten, and they sat around the table and did their best
to find the best person they could for that job. There are direct quotations in
the Watson and Downing book from nominating commission members to that effect, and
you are going to have the privilege this morning of hearing from a member of one of
the Governor's commissions. His appraisal of these factors will be interesting.

In some states there are all-lawyer commissions. And in some compilatioms
these are not counted as merit plan commissions even though they are nonpartisan
and serve a true nominating function. I have personally felt that if they are
nonpartisan and if they do nominate, not screen, they ought to be counted, however,

In the bast majority of the nominating commissions the lawyers have the respect
of the lay members of the commission. This is so because they deserve it. They have
the professional competence and knowledge that the commission needs, and both lawyers
and laymen would be indignant at the thought that politics~-bar politics or otherwise-~
constituted a factor in their deliberations. Before you accept everything that
Watson and Downing darkly suggest, you should hear commissioners directly on this

point. :3&;5;&;
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No human institution is perfect. Mistakes have been made in the setting
up of the commissions--in manning them and in procedures employed. Some mistakes
have been made in nominations; some judges have been rejected who should have been
re-elected, and the reverse. But corrections have already been made to take care
of some of these mistakes. I used to live in the state of Missouri, which was
rather backward in road construction. I also used to live in the state of Illinois,
which way back in the 1920's was very forward looking in highway construction.
Eventually Missouri got around to paving its roads, too, and the result today is
that Missouri has fine, wide, well-banked highways, while Illinois has many
narrow, unbanked roads. Why? Because Illinois was first. The ones who followed
have profited from the experiences of the first ones. That's true in selection
as well. That is why when OChio gets a judicial selection plam, it probably be a
better one that that of Missouri or Alaska.

Within the last year the American Judicature Socilety's research department
has completed a ntioonwide survey of the operation of all of the merit plans in
this country, and a thorough study of five of them--Alaska, Colorado, Kansas,
Alabama and New York--flaws in their operation and design have been noted and
examined, and remedies have beea suggested., This book is at the printer's now.
It will be published within the next few weeks. It will be of great value to
those who plan future merit plan extensions in new as well as present merit plan
states. There are going to be more and more new states--that you can count on--
and Ohio omne day will be one of them,

Mr, Chairman, Thank you, I will be available for questions at the end of
the program.

Mr. Norris asked if the committee would receive coples of the American Judi~
cature Society study of the merit plan operations and was assured by Mr., Montgomery
and by Mr. Winters - :at copies would be available, Mr. Montgomery then introduced
Mr. William Milligan, Chairman of the Modern Court Committee.

Mr. Milligan = I don't know what I can add to what has already been said by the

two impressive speakers that you have heard today, but I will try. The Modern
Courts Committee of the Ohio State Bar Association has, of course, been working

for a number of years in the area of court reform. We have had some successes

and some disappointments, but we persevere. We realize that merit selection is
never going to be adopted in Ohio just because the Ohio State Bar Association has
been in favor of it for 30 years. 1It's going to be adopted because it is a forward
step and because the general public of the state recognizes that,

Our committee has adopted what you might call an agreed position on certain
questions, and I'd like to read some of these to you.

Q. What is the main argument for merit selection?
A. That it produces better judges,
Q. How do you know that?

A. Experience of states that have adopted merit selection is clear. (You
have heard scme confirmation of that point here this morning.)

Q. Don't we have good judges under the elective system?

A. We have many good judges in Ohio.
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Q. Then what is the problem?

A. The problem is that some who manage to get elected would not have been
selected under morit selection. (I might put it this way: it is our feeling that
if merit selection were adopted, the best judge in Ohio as chosen under merit selec=-
tion would not be any better than the best judge in Ohio today. But the worst judge
would be much better than the worst judge today.) Experience has shown that merit
gselection tends to screen out the potentially mediocre and bad judges.

Q. What attributes should a good judge possess?

A. Most people agree that a good judge is open-minded, has knowledge of the
law, is vwilling to listen to both sides, has common sense, and is courteous to
lawyers, witncsses and others.,

Q. State legislators (and as most of you know I was once a state legislator
and proud to be one) have to stand for election., Why should judges be any differ-
ent?

A. All policy making posiftions should be directly responsible to the public.
In policy making positions party affiliations are relevant in the public's choice
of officials, Judges, on the other hand, should be professionals in administering
the law. They require technical competeucy and judicial temperament in a learned
profession.

Q. Are you suggesting that politics be eliminated from the judicial selec-
tion process?

A. No, as Mr, Winters has said, any governmental function, including the
selectien of judges, in the broad sease has to be political. I don't consider
politics a bad word. Politics, in the good sense of the word, is not elimirzted
by adoption of this plan. The question is the mode of participation in judicial
selection. Merit selection expands participation in judicial selection from its
present base, Expanded in what direction? The traditioral political interests
will still participate, but the base would be expanded to include legal, judicial,
and attentive public participation.

Q. How about the governor?

A. The governor continues to play a vital role inasmuch as it continues to
fall upon him to make the selection for judicial appointment. Under merit selec~
tion, that choice is controlled to the extent that the selection must be made
from candidates found by nominating commissions to be qualified for the office.

It should be noted that about half the judges currently sitting in Ohio first came
to the bench by gubernatorial appointment.

Q. Isn't it likely that selection under the merit plan will be dominated by
the large, so-called "blue chip'" law firms?

A. It has not worked out that way in Missouri nor other states which have
merit selectionm.
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Q. Doesn't merit selection tend to put more comservative judges on the bench?

A. No, experience in Missouri and elsewhere shows that judges under merit
selection are o more conscrvative., Public service grganizations support amerit
selection, as does the press.

Q. 1Is there something unconservative about the Missouri plan for the selec~
tion of judges?

A. Apparently not. A leading conservative spokesman, William Buckley, has
endorsed the plan.

Q. Doesn't the plan tend to establish de facto tenure on the bench as opposed
to the eleciive system where incumbent judges are often defeated.

A. That is true. If merit selection works, good judges are put on the bench
and allowed to continue their judicial careers., Also, merit selection encourages
qualified perzons to seek judicial appointment, where the test of their tenure is
competence.

Q. What interests might minority groups have in merit selection?

A, The reccord indicates that members of minority groups have a better chance
of selection under the merit plan than under the elective system.

Q. Doesn't merit selection deprive the people of a right which they now
have?

A, A hacd loolr at the realitles of the situation suggests that voters do
not now select jud 's. As has been indicated to you by Mr, Petrie, in Cincinmnati
only 13 per cent <. the voters interviewed in one study could identify the position
now hzld by the Nonorable C. William 0'Neil, undoubtedly the most outstanding jurist
in our state system. Selection is now a combination of party selection (which
sometimes works well, and sometimzs does not), money, and pure chance,

Some have expressed the view that merit selection might be satisfactory for
appellate judges but is not appropriate at the local level, where people do have
the chance to know the judges and make decisions about them. The merit plan
proposed for Ohio (by the Bar Association) would mandate merit selection of judges
at the appellate and suprcme court levels only, There could be no extension to
other courts unless and until experience proved that merit selection should be
so0 extended,

Q. I, as a citizen, have tried to judge this issue fairly and am still not
sure what position to take. Do you have any suggestions?

A, There has been substantial and serious support for merit selection in
Ohio for many years, Perhaps the general public should be given the chance by
ballot to choose or reject merit selection, a system which gives demonstrated
promise of improving the administration of justice in this state. Thank you.

Chairman Montgomery thanked Mr, Milligan and introduced Mr. Robert Shaefer,
Mr, Shaefer - Mr, Chairman, ladies and gentlemen, many people believe that the
judicial system in Onio is in need of reform. Such a statement can probably be

made about most of the other states also. It is true today, and as a dynamic
creation of man, the courts will always be in need of modernization and reform.
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It is not realistic to assume that the people of Ohio do not share in the widespread
growing distrust, and even contempt, for local, state, and federal imnstitutions of
government. Where this attitude applies to the laws and to the judicial system the
need for action is even more urgent. The people of Ohio want and deserve the most
efficient operating system that can be provided. 1In the case of the selection of
the judges for the courts of Ohio, I believe that the appointive-elective, or merit
plan, provides the best technique for blending the will of the people, the skill

and experience of the legal profession, and the speed of the governor's appointment
to deliver able and competent men to the bench.

Merit plans utilize several of the main advantages of other selection systems.
First, the screening of candidates by a committee whose professional, social and
civic experience can be applied, is much more likely to supply able candidates
than the present system, where the general public is poorly equipped to know of
and evaluate qualifications of the candidates. The assignment of members to this
committee is crucial to the credibility and success of the plan. The statement
that "good appointments make good politics" certainly applies to the nominating
committee, no less than to appointments to the bench for which it was intended.

Secondly, the merit plan retains participation of the general public in the
noncompetitive election and reserves to them the final decision on how long a
judge remains a judge. I believe that this can have a stimulating effect upon the
nominating committees, the governor, and the communications media. It is impressive
that in the last 25 years about 50 per cent of the states have adopted some version
of the merit plan. No state has changed its method of selection to other than the
merit plan, and none have reverted from it. I think that one can assume that the
political organizations in these states have found accommodation with it, even
though they are theoretically less involved than in the elective process. I
believe that even they recognize the compelling need to remove the judicial system
as much as possible from the vagaries of partisan politics.

I would therefore like to commend the merit plan to your attention as the
best method for attracting, selecting, and maintaining excellence on the bench.
I have been involved for two years as a lay representative on a nominating council
for the First Appellate Court District. I've seen the merit plan begin to work.
It isn't perfect nor does it solve all the problems. But I suggest it as a very
strong step in the right direction. Our council is an example of one operating
without political pressures. I've felt absolutely none. Most of us do not have
the time nor the inclination to serve on a council that does. Thank you very much.

Mrs. Sidenstick of the League of Women Voters was the final witness for the
afternoon. A copy of her presentation to the committee is attached to these
minutes.

Chairman Montgomery then announced that this completed the formal presentations
and invited questions from committee members.

Mr. Guggenheim - How are the nominating commissions chosen?

Mr. Milligan - The councils presently operating in Ohio, of course, are appointed
by the Governor. There is nothing sacred about that feature and variation among
the states does exist, For example, in Missouri, the lawyer members of the Commis-
sion are elected by the bar. That is at the root of the alleged politics of the
bar in the Missouri plan. The proposal that has been made that is pending in Ohio
would leave the details of how the commission is to be selected to the legislature.
Presumably the legislature would continue the present system by which the governor
appoints the nominating commission members for staggered terms.
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Mr. Cuggenhebn « boes the bar Aasociation have a recomwendation on this point?

Mr. Milligan - 1f foreed to wake a recommendabion, T suppose that we would favor
yetaining the curreat plm for guberpatovial appointment, but I'm equally sure
that there are other altevnatives that the Bar vould not oppose, if the legisla-
tore sp desived,

Mr. Skipton - T was hoping that Mc, Shacfer would take us through the process

and show us how it actually operates in a specific case,

Mr. Shacier - © wiegh that 1 could take you through the many evenings that the

noninating vouncil has speat in the operation.  In the first place, T received

a lobbor {fvom the covernar, asking If L woald cerve, 1 believe that ny name was
submitted by au appeldlate court judge {from my county. 1 vepresent Warren county

an oy five~commty council., We were the first one to meet, I upderetand, By

and lasge ve wiotce tho by-laws for the operation of the coupcil thatt I believe

the other councils arve now using, When our comcil has been advised by the gov-

ernor ithal an opening exists, we are convened by the governor. An anmouncement is made
to the public st lavge thet there is an opening to he filled by appointment by

the governor. This constitutes a solicitation of the lawyers in the area that

they way apply. We then have our weeting--after the applications have come in.

Ve review the applications, Our cowmigsion operabtes on a team basis of one lawyer and

one layman tou review each application., The application asks for certain Informatiopn=-
e.g, what judues has the lawyer appeared before, the names of five co~counsel,

the names of five adversary counscl etce., and we are free fo use these people as
refercrces, We telephone them and wmeet with them privately, Then we have a mecting

with the individual applicant. We have a list of criteria-=an informal list~-and

some of us add embellishwenis which we thiak ave relevant, We agk the candidate:

"idhy do vou vant to he a judge?"  One young lowyer 1 vecall~=34 years olde-responded
o that question -uab he felt that it was the culwination of a legal career that

he sought and that he hoped to be a judge for the rest of his legal career. We then

meet and we review with the whole council our findings in an apen and frank exchange,

A secret ballot is taken. The top three vote-getters are submitted to the Governor,

not in order of our choice, Then we read in the paper what happened,

Mr. Petrie at this point pointed out that the application form which is used
requires the applicant to state that he will accept the appointment if given to
him and that it also contains a relecase by which he authorizes the local har as-
sociation to releasc his file, If therec have been grievances against him, that
fact is thereby available to the commission. The application is exhaustive, he
said, and gives the council a very complete picture of the candidate, The procedure
followed, he said, is similar to that which was followed by the judicial selection
committee of the Cincinnati Bar Association.

M, Petrie ~ May T make another comment here on the nominating councils? I have
been privileged to sit with the First Appellate District council as secretary and
as I was remarking to Bob this morning, I have no idea of what his politics are,
and 1 would be hard put to identify the politics of the others on that ten~member
commission., Five are lawyers and five are laymen. I have never once heard any~
thing that sounded to me like political bias creep into their deliberations.,

They have been amazingly fair and thorough, I would also say that rather than
being intimidared by the lawyers the laymen are very vocal and play a vital role
in the deliberations, 1 have found it an inspiring sight to observe,

Mr, Norris - I am interested in finding out more about how the council works because
here (in Franklin county) we have no vacancies so it has not begun to operate. NMr.
Petrie, you have said that you do not know the politics of the members--do you know
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the politics of the members--do you know the stated political balance? Are both
parties evenly represented, or do you know?

Me. Petrie - I don't believe that there was an attempt to evenly balance the
council with five Democrats and five Republicans. I do think that you have to
recognize that this was a major step forward, and the Governor acted upon the
recommendation of the Ohio State Bar Association, which proposed two plans to
him, We have had so little success with previous governors in this area that
the plans we submitted were very broad as to what the governor might do in
appointing the councils. All that we required in the draft plans submitted
was an equal number of lawyers and laymen., S.J.R. 10, as you know, provides
further for a bipartisan commission. As these councils are now constituted,

I am fairly sure that they contain more Democrats than Republicans. On the
other hand, in our First Appellate District, we have some rather strong Repub=-
lican figures on our council. I think that the point:was made by an opponent of
the system that the Governor has appointed nothing but Democrats since he set
up the system. I don't think that that is literally true. I think that he
appointed Judge Bunyon, for example, in our county, who is a Republican. 1In
any event, I think that it must be kept in mind that the system is just getting
underway. Public Skepticism being what it is, we have had relatively few Re-
publicans apply. Most applicants have been Democrats, and we've had some good
ones and some bad ones. '

Mr. Norris =~ Do you have the feeling that applicants come to you voluntarily or
are some pushed by the governor or party headquarters to come forward, or is
there other political motivation for their doing so?

Mr. Petrie - That is a hard question to answer. I have no feeling that people
are pushed into meking application. There are undoubtedly many lawyers who want
to be judges, and .hey may be encouraged by their fellow lawyers or by fellow
party members to apply for these offices. '

Mr. Norris - Does the party suggest some names? Is the bar involved?

Mr. Petrie ~ In a few instances=--for municipal court, I believe-~we wished that

we had more applications and that we could set up a system to go out and solicit
applications from good people. But I can't think of a case where there has been
an active campaign for anybody.

Mr. Norris = You alluded to a further question I have. Has your council actively
sought out anyone?

Mr. Petrie - We haven't done enough of that., It is important. We have wrestled
with the problem of whether commission members should actively go out and seek
people directly. The fear we have is that this is tantamount to promising a

vote for the applicant. This is a preccedure that we are now discussing. We

think that it is highly desirable that any nominating commission or council recruit,
because I know from my experience with the bar association's judicial selection
comnittee that there are lawyers in Cincinnati who would like to be judges. Permit
me to use another name to illustwate this point. We tried to persuade John K, a
noted trial lawyer in Hamilton Qounty, to be considered for a common pleas judge-
ship. He refused because he felt that he didn't have the name to be elected
subsequently.
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Mr. Norris = lMas the jndicial selection committee of the bar association been
active in submitting names?

Mr. Petrie - It has, We have a bank of information on people in our county who
would like to be judges and that information is available to the nominating
council., Several active trial lawycrs are on the council and on the judicial
selection comuittee, So there is liaison between these groups, There should be
better commmication between the two, however, and I am working on a committee
for this purposc.

My, Norris = Is there never any discussion of the politics of the applicant?

Mr. Shaeler - | rhink that members of the council feel so strongly and are so
impressed with the mevit plan that they do not want to see it destroyed. They
realise that overt political actions could ruin it, On your question befere
about wheiher there ave group movenents to push candidates forward, I have not
becn aware of any political group wovements, but in at least two cases where
've called up lawyers io inguire and have identitied wyself, 1've hcard a
response such as '"oh, yes, 1 wondered i€ he'd wake application, A group of us
at the club the other night were talking about it and we spoke to him and told
him we thought he ought to do it © have seen this kind of group support--
by fcllow Jawyers, who cvidently felt Lhat the applicant had credentials.

Mr. Novris = It there wo talk about being certain that there {s one qualified
Democrat on the list?

There vag geneval discussion on this point, Mr, Petrie said that he hoped
that the Governor veald lay Lhis natter to rost by appointlng some Kepublicans,

Botl: he and Ko, Shoetor reiltevated that politics Is not: dlscussed, Mr, Petrie
added ther Lie i ver for the system to be in operation for a sufficient time

Lo cucourage lawyers o oapply. Mo, tovris stated that the council in his dis-
trict is ot vel dn operation and thato a vacancy had avisen prior to creatfon

of the councit, Ne said that in that instance the Governor subwmitted three
names Lo the jndicial v conmittee of the bar association--for whieh, Mr. Norrils,
T commend him, "We were permdtlied to rank the three. While we weren't permitted
to sclect, we were permitted to say no., We vejected one aud called the other
two qualified, aud the Governor made a selection from the two,'" Mr, Norris said.

Mr. Petrie -~ 0o this point T would like to mention the experience of the judicial
selection comalttee of the Cincionati Bar Association. It is analogous to the
nominating council, L think, because ve do the same kind of investigating. The
conuittee 18 wade up of some Democrats and some Republicang and g fow of our
25~member comait tee arve very strong political figuves, I can honestly attest

to the objectivity, Party leaders have called party members unqualified.

Mr. Montgomery - 1'd like to ask Mr. Winters if he would care to respond on
this point, The plan in Ohio 1s, of conrse, voluntary and not constitutional
aor statatory.

Mr, Winters - | think fhat that point has to be bovne in mind in looking at Ohio
councils. They are only in aid of the governor's unfettered power to appoint whom-
ever he chooses. Cood appointments ave good politics, and indeed they are in the
10 or 12 states wher. the governors have voluntarily established commissions to
help them do their job. WNevertheless, under the present constitutional set-up
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the power is the governor's alone, and he cannot divest himself of it, Therefore,
you have to be very tolerant if a Democratic governor makes Democratic appointments.
He doesn't have to appoint anyone he doesn't want to, and he is going out of his
way to live up to the spirit of merit selection.

A point to which I was very sensitive when Mr. Norris mentioned it, is the
possibility that somehow, perhaps even under the table, the governor's favorite
names are steered through. In other states that issue, of course, has arisen.
There were cfforts by the Missouri governors to do that. People like Mr, Shaefer
took such a dim view of it at that time that it wasn't successful. The response
was similar to that given by Mr., Shaefer to the effect that "if this is going to
be done, we don't have the time or energy to contribute., We're willing to do this
job in good faith, but we are not willing to participate in something that is going
to be perverted in that way." That has been the almost invariable reaction by
comnlssion members. I mentioned earlier that some people classify California
as a merit plan state, We at the American Judicature Society used to on the basis
of the rather elaborate system of commissions that Governor Ronald Reagan set up.
But we have taken the state off the merit plan list because we have learned that
you have to go through the governor's office to get on those lists. And unless the
conmission can pick the names it will submit to the governor, it is not a merit plan.

Mr. Shaefer - Mr. Chairman, I'd like to suggest further that part of the reason for
the absence of politics, at least in our council, is that it is made up of members

. from five different counties. 1 have little interest in or knowledge about internal
politics of other counties.

Mr. Mansficld ~ I would like to comment on Mr. Norris's remarks, 1 sit on the
judicial nominating council of the Ninth Appellate District. While I think that

this plan is a good ~“ep in the right direction, the fact remains that lawyers who
think they have littiz chance of receiving the governcr's appointment don't make
application., I think that we must be realistic on this point. In the second place,
while it is never talked about, I am sure that those of us who sit on that council
are well aware of the politics of a particular applicant. We submit three names, but
ve don't rank them, With respect to the gquestion of Mr., Norris, it would be inter-
esting to see if the Governor would pay heed to rank. I think that it 1s wise that
we do it this way, at least for the first 'go-round'.

Mr. Guggenheim - Mr. Shacfer, or anyone else--if you don't get three people that
you censider qualified, do you still send up three names?

Mr. Shaefer - We had an instance where we were unable to come up with three names,
so we readvertised, so to speak. We repeated the whole procedure.

Mr. Petrie ~ The plan specifies that the council can submit only candidates that
it ranks as qualified. It does create a problem in the rural counties, and this
is another matter to which we must give attention.

Mr, Mansfield - The merit plan proposal has been before the General Assembly about
five times. If it is so obviously good, why hasn't it been successful in that body?
How do you explain this?

Mr. Petrie ~ As someone who believes in the American system , I find it hard to
explain. It is frustrating and disappointing., I can give you a couple of observa-
tions about a couple of specific instances. On one occasion when the plan was
before the legislature, the Honorable Fred Hoffman from Cincinnati was chairman of
the Judiciary Committee. For one reason or another, and in good faith Fred Heffman
was bitterly opposed to the plan. As chairman of the Senate Judiciary Committee,
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he did a brilliant job of keeping it in the Senate. When it was finally brought
out, he had 26 of his own omendments tacked on it, If you want my candid view

as to why we failed on thal occosion, | would have to give credit to Fred Hofiman,
T know that there are other Llegislaters who would not vote for the system lLecause
they waut to be a judge some day. They arve roluctant to change the system because
they think that they can be elected to a judgeship,

Mr. Mansfield - 1F the clectorate can't vote Intelligently on judicial candidates,
how ean it judge the merits or demevits ol the plan?

My, Petric - [ think that it is going to be up to the Bar Association, the League
of Women Veoters and others to educaie the public on the merits of this plan., It
is dneredible toosae that din (ndisna this propossal got through the  legislature
twice, o, required, and was passed by the veters with a plurality of 57 per cent,
T know #hat thevo e members ol the legisfature vho opposce the plan in good faith
but 1 think that vhe Bay Acsociation wmust da a better job of selling the plan so
that it i not Tast in Lhe legislative shuffle.

M, Mansfield = Jaa'lk it almost as easy to educale the people on the qualifications
of paviicalar judpes?

M. Pelric - 1 don't belicve so, Both the Giucinnati and Cleveland Bar Associations
tey ko cdoeate Uhe voters on the qualificavicns of judicial candidates but 1n boih
placen judiges have boen etectod by handsome votes against har assoc.ntion ratiupt,
The bar's ating ol Masabified” scencd to wmean very Hitele vhere the candidate

had o good political aaw

Mres, Sidemick o phint thal cducating voiovs noa problow vhen theve are so
many judicicl canais tes ca the hallok, Waeh vhe mevit plan the nasher vould be
redacod,  Volers o o fheo give wore attention to all the candidates,

Mir. Novris = Mis, Sidenstick, in your comnents on hehalf of the Leagne, you made
4 poin’ of eaphasicim, thab the selection comdssion should not be dominated by

lavyor s, 1 asswae that yeon mean that there sbonld not even be a siwple majority
of lavye s dn your view, Why this emplhiasis?

Mrs. sidenstick ~ Ooy mowmbers were avmie of the Vatson and Downlng study, and 1
think were very consclous of bhe fact that there wight be a problem with bar
politics,  T'm not sure that they would object Lo a majority--I think that they
ware converned abool domination,

Mr. Houris = The teasoen 1 ask is that there seems to be a basie incounslstency if
we sa;, Chat votevs ave not competent o selecet judges becuuse they Jdo unt know who
is qualivied, Ve scem to be saying that onlv a Llawyer who practices before the
judye eon evaluabe qualificatious. Yet ve would have those same lay voters play

a majoc role in the pewination process. 1 don't underskand the rationate for
saying that those best quulificd to judge ought not have cven a siwple majority

on the cownission,

Mrs. Sidenstick - 1 think, however, that the faymen we are talking about are going
to be excepiicnal persons vho will have put in time iuvestigating the applications
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Mr. Montgomery ~ The question suggests that technical competence is the only
quality considered. Laymen can talk about character, integrity, and basic
honesty.

Chairman Montgomery then announced that the time for the meeting has
expired., He thanked participants and announced that the next meeting of
the committee would be on August 13 at 10 a.m. At that time a summary of the
testimony pro and con will be considered. He expressed the special gratitude
of the committee to Mr. Winters for having attended.
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Ohio Cousiitul.oaul Revision Commission
Judiciary Committec
AugustL 27, 1974

Summary

The Judiciary Committee met at 10 a.m. on Tuesday, August 27, 1974 in House
Room 11 of the House of Representatives. Present were Chairman Montgomery, Dr. Cun-
ringham, and Rep. Roberto. Also present were Judge William Radcliff, Administrative
Dircetor of the Courts, his assistant, Coit Gilbert, Leglslative Service Commission
represeniative Don Robertson, Ohio State Bar Association representatives Robert Manning
and E. A. Whitaker, League ol Women Voters representative Elizabeth Brownell, and
George Vukovich of the Common Pleas Court Clerks Association, 8taff representatives
present were Director Ann Eriksson, Cralg Evans, Jullus Nemeth, and Sally Hunter.

Chairman Montgomery convened the meeting, A motion to approve the minutes of
the last meetings was made, seconded and passed, He then asked Mr, Nemeth te review
gome topics from the judicial article thal the Committee has not yet considered,

Mr. Nemeth: Several items in our atudy outline have already been researched and
materials have been given to you, Judicial removal is covered by Research Study No. 33,
given to the Committee in February of this year. Judicial-compensation i{s the subject
of Research Study No. 40, given to the Committee in August, And, of course, we also
have some unfinished matters dealing with Court of Appeals structure, Revised proposals
on thai are about ready for mailing. The methods for judicial removal, in particular,
will merit some Committee time, There are, I believe, two constitutional methods pre-
scribed for the removal of judges, two additional methods prescribed by the legislature,
and a method by which judges can be removed by Court action., 8o there are five methods
by which judges can be removed from the bench in Ohio.

Judge Radcliff; There are really six methods - two in the Constitution, two in
atatutes, and the Court has two methods available to 1it,

Mr, Nemeth: It would seem appropriate that the Committee review whether or not there
should be some constitutional changes in particular in regavrd to this question, The
paper on compensation, also, should be looked ar in some detail, 1 think, for example.
that there has been the suggestion for the eatablishment of a Judicial Compensation
Commission. These matters ought not be skipped over, and the research has been done.
The material is in your files, and we should spend some time in the near future in
disoussion of the alternatives available.

The main topic of discussion today is judicial selection. We are particularly
concerned with trying to synthesize the testimony received during our last two meetings,
At the first of these we heard from proponents of retaining the present elective aystem
of selection or some alternative of it, as well as proponents of appointment, and the
faecond of these meetings was devoted to a discussion of the pra's and con'’s of what
has come to be called merit selection, of the Missour plan, We plan to begin this
morning by a review of the pro's and con’s of the various methods of selection as they
ave set out ip the Judicial Selection Summary dated August §. At this point I will
turn things over to Sally,

Mrs, Hunter: The paper to which Julius referred has been mailed to you and as you

may have noticed is fairly long. The purpose of having it so detailed is to make
certain that all views expressed are included in this summary, By way of introduction,
Professor Barber made the point that two important criteria are i{nvolved in picking a
#election plan: 1) accountability, because, after all, judges are to a degree makers
of policy and to that degree ghould be accountable, and 2) independence, because

3669




-2-

judges must be impartial and not be beholden to any group.

Mr. Winters cautioned that we must not lose sight of the fact that we want to be
certain that the selection plan that is adopted is one that picks the candidates with
the best judicial qualifications. He enumerated some - competence, integrity, fairness,
diligence, understanding, courtesy, decisiveness - these various ebjective qualities
that have so- often been discussed in the literature of judicial selection.

I have tried to review what the various proponents had to say with respect to ac-
countability and independence and their varying views on the problems of judicial
campaigning and the recruitment of able attorneys to be judges. I would like to begin
by reviewing the:points made by the proponents for retaining the present elective system,
They stress accountability. They argue that judges are involved to an increasing extent
in making social policy and that therefore it is essential in a democracy that the voters
should have a say in their nomination and election. And, in fact, it was pointed out
that trial courts are less policy relevant than appellate courts - that the more policy
making power the court has, the more vital it is that people have a say in the selection
of judges. So it was asserted that the Bar Association plan, which applies to appellate
judges only, should be revised perhaps so that trial judges might be selected by another
method of selection but that the appellate judges, who are making importamt policy
making decisions, should continue to be accountable to the people through the non-partisan
election process. At least this was one position advanced.

Along this same line, it was urged that the right of the people to retain or reject
a judge is an important check on conduct on the bench, Several proponents of the
elective system felt that if voters give up this control, they have only "technical”
controls over the quality of the judiciary because to remove a '"bad" judge requires
proof of a breach of law or ethics. They argued that while it is true that legal mistakes
‘are corrected on appeal,there are some errors that are not strictly legal but that have
political and social overtones and that can be corrected only through electing another
judge. Finally, it was urged that there is no practical way, short of impeachment, of
removing an incompetent judge under any variation of the appointive system. And the
proponents of retaining the present elective system saw little difference between the
appointive system and the merit plan.,

In summary, (and I refer you to page 2 of this summary) the proponents of contin-
uing the elective system say that when it comes to accountability no differentiation
exists between an appointive system and the merit plan. All of the above points stress
the importance of electing judges to avoid "locked in prejudice'" and concern about what
Mr, Lloyd called "judiocracy" - a term applied to what he sees happening when two trends
coalesce, the expansion of an appointive judiciary and the emergence of the courts,
more and more, as a dominant force in remolding of the social order. Accountability
was stressed,

So far as independence is concerned, it was argued that the present system is
quite effective, Judges are by and large impartial, so what is the rationale for
changing the system? I believe that it was Mr. Wolfe who said that people are aware
of the decisions being made by judges, favoring one group or another, and that they are
quite well equipped to participate in judicial elections, contrary to the position often
asserted that voters don't know enough to vote intelligently in such races. It was
acknowledged by everyone, however, that in a multi-judge county the judges have less
visibility so that I think that even the proponent, Mr. Wolfe, would admit that his
assertion is not as valid in large, metropolitan counties.

He also stated that it is his view that the non-partisan ballot works and he pointed
out that in his county, one which is over 60 per cent Republican, a Democratic judge
had been elected and re-elected. Mr., Wolfe also reported upon a poll of Ohio judges
concerning selection systems that establishes support for the present system by Ohio
judges. Therefore, it was his view that campaigning is not the burden that some of
the opponents of the elective system would maintain.

The main points, then, that were made for retaining the present elective system
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are (1) it provides more accountability -- judges do play an important policy making
role; (2) no need for change hos been demonstrated and (3) merit selection is, in a
sense, a ruse for the appointive system.

At the same meeting we heard from a proponent for dwitching to the appointive
system of judicial selection, whereby the governor makes appointmsnts to judicial of-
fice. The proponent for the change felt that such a system provides the most in the
way of accountability. Acknowledging that the values of decision makers shape policy
in the courts, Professor Barber felt that people who are voting for governor consider
among gubernatorial qualifications the kinds of appointments that he or she is going
ta make to administrative posts, as well as to the bench. Therefore, accountability
is provided through the indirect control of electing the executive,

The non-partisan ballot, in particular, she found to be objectionable because
the values or policy preferences of candidates are best measured by party affiliations,
When people vote on judges they have no idea from the ballot of whether or not they
are voting party preferences. The non-partisan ballot deprives the candidate of an
oppartunity to communicate the significance of his election to the voters in terms of
policy preferences and therefore is lacking in accountability,

It was also pointed out that in Ohio in particular the non-partisan system has
not worked in a non-partisan way., According to social science studies it has a parti-
gan bias to it ~ illustrated by the fact that the Republican party is the dominant winner
in judicial races in this state, whereas, other state races are highly competitive,

Dr. Barber also argued that judges have no visibility in the larger counties, It
ia virtually impossible for voters in Cuyahoga, Franklin, and Hamilton counties to know
what judges have made errors and what kinds of errors. Practically speaking, such
errors must be corrected on appeal. She also felt that the removal methods in the Con-
stitution, statutes, and Supreme Court rule are adequate for the judge who is doing a
poor or inadequate job,

In summary, appointment provides accountability because of the indirect control of
the electorate through election of the appointing authority. Moreover, the present non-
partisan system is deficient on accountability because the candidates lack party
labels by which policy preferences are identifiable, and, in Ohio, the system 18 not
working in a non-partisan manner.

As far as independence is concerned, appointment assures independence because of
the security of ''good behavior" tenure,

On evaluation of judicial qualifications, the point was made that success in a
judicial campaign is too often based on having a good judicial name and not upon having
particular qualifications for the hench because these cannot be communicated to the
electorate, There are many examples of popular names acroes the state and in particular
counties that were pointed out to this Committee,

Proponents for merit selection as well as for an appointive system pointed out the
real problems in judicial campaigning. Judges must run in partisan primaries in Ohio
and yet the party furnishes little help, Campaign finances are a problem, As you know,
Professor Barber spoke of the fact that lawyers may not donate to judicial campaignsa,
That happens to be true in Cuyahoga county if a judicial candidate is seeking bar assoc-
iation endorsement, It is not a rule across the atate, It affecta judicial candidates
in Cuyahoga county who naturally want the local bar pssociation's endorsement, In order
to get it, they must sign an agreement that they will not accept contributions from
lawyers, and this means that instead they accept contributions from lawyers' spouses,
making the practice a face, There is the further difficulty that lawyers have no issues,
They cannot make promises of more convictions or less convictions., Yet Mr. Petrie
pointed out that despite this fact sometimes & candidate who comes out as a atrong
"law and order' candidate is difficult to combat. Thus it was agreed by the proponenta
of werit selection and for an appointive judiciary that campaigning for judicial office
is difficult, demeaping, costly, and adds to delay in the administration of juatice
in some cases.
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Finally, it was asserted and disputed with equal strength that the federal judiciary
under an appointive system is superior in competence and fairness to local and state
judges.

In summary, the main points made for adopting a purely appointive system for the

judiciary are that it is a more accountable system in that accountability is not dis-
persed -- i.e. the gubernatorial candidates promise to make certain kinds of appoint-
ments and the governor alone is held responsible for these appointments. The accounta-
bility is not divided between the governor and a nominating commission. Non-partisan
election is bad because policy preferences are not made known to the voters, and it
would do no good to switch to a partisan system because of the problems of judicial
campaigns, the lack of issues, and the other difficulties involved in running. Even if
they may accept campaign contributions from lawyers, this puts the candidate in a bad
position because the lawyers who support a candidate are going to be appearing before
the successful candidate,

Finally we get to thc matter of merit selection, and I have on pages 4 and 5 of
this memo tried to set out the many points pro and con for that system. Merit selection
has been defined as a plan under which judicial vacancies are filled by appointment
from nominations submitted by a permanent non-partisan nominating commission, with
tenure subject to voter approval in a noncompetitive election. This was the definition
furnished by Mr., Winters in his presentation. The principal points on both accounta-
bility and independence were that the merit plan offers a reasonable middle ground
between election and appointment, A judge 1s not going to be turned out of office
because of a political sweep, but neither can a judge ignore voters, as a lifetime judge
may do.

Mr. Winters pointed out that experience in other states has demonstrated that a
proper percentage of judges has not been retained -- 12 or so out of some hundreds of
judges in merit plan jurisdictions have not been retained in noncompetitive elections.
This percentage he called sufficiently high to refute the claim that the retention
election is meaningless but sufficiently low to give assurance to a l.wyer who gives
up a good law practice to assume judicial office.

In response to the argument that the retention election is a meaningless gesture
and that in fact it is put in as an appeasement to proponents of the elective tradition,
Mr. Winters pointed out that a far more effective way of dealing with the ineffective
judge is another kind of commission -- separate and apart from the nominating commission--
but one that is established for the disciple and removal of judges. Such a commission
is a more adequate way of dealing with the poor judge, he asserted and for this reason
is becoming popular, even in merit selection states. However, the retention election
continues to represent participation by voters at a point where they are most able to
make a contribution.

The recap, as far as accountability is concerned, proponents of an elective judi-
ciary say it is accountable to the people. Proponents of an appointive system question
accountability where the ballot is non-partisan and disparage partisan election be-
cause of campaign difficulties. Merit plan advocates claim that experience has
demonstrated that candidates arc still accountable and that highly qualified candidates
are attracted to the bench because of the job security., They claim that the retention
election system works,

Merit selection in practice, according to what Mr. Milligan told us, has produced
neither more conservative nor less conservative judges and he pointed out that mixed
support for the plan supports this claim. He also told us that members of minority
groups have fared better under the merit plan.

The non-partisan ballot, it was agreed by proponents of merit selection, is a
sham to the degree that political parties do indeed campaign for judicial candidates.
Mr. Petrie gave us some examples of that in political literature.

Independence of the judiciary is certainly endangered in situations where judicial
candidates do rely on the held and contributions of lawyers who will be practicing
before the successful candidate.
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Proponents of merit selection say further that evidence exists that nominating
commi.ssions have ignored party politics and bar politics in evaluating the qualifications
of candidates for office. Experience of other states demonstrates that efforts of the
appointing authority to sabotage the plan have not been successful, and in fact in its
comprchensive study of how the merit plan works in various jurisdictions, the American
Judicature Society does not count states where it found that the nomination process
involves participation of the governor's office, States noted by AJS as having succeas-
fully adopied merit selection do not include states where there is any effort by the
governor's office to take an active role in the nominating preocess, Thus it was as-
serted that experience has shown that in a sufficient number of jurisdictions over a
sufficient number of years the merit plan has been successful,

As far as getting good candidates to run for judicial office, the argument was
made thot the merit plan assists in the recrultment of good judicial candidates., It
was pointed out that lawyers in small counties in a multi-county appellate district
have a better chance of being nominated than they do under the elective system,

' Merit plan selection, it was said, enhances overall quality on the bench because
of the security of tenure it offers and also because the nominating commission is so
structured that 1t is able to screen out mediocrity. It is able to present to the
governor a list of qualified candidates,

It was pointed out that at the present time many Ohio judges were selected by the
Governor in the first place to fill vacancles; they were not elected in the firat in-
stance but rather were appointed to a position when a judge died or retired and were
subsequently elected as incumbhents, In the absence of a merit selection plan what is
commonly taken into consideration is the recommendation of the party county chairman, and
the eriteria used by the county party chairman happens to be party service as well as
chances for re-election. It was thus argued that the nominating commission will do a
much better job because party service and loyalty to the party will not be the consider~
ations but rather those objective qualifications for successful judicial experience,
Prior political experience for judiclal office ranks low in the minds of the public
and judges who were polled on the question, according to Mr. Petrie, yet it is necessar~
ily very valuable in the elective system.

Finally, screening of candidates by a nominating agency is more likely to supply
able candidates than does a partisan primary because the public is poorly equipped to
evaluate judicial qualifications and such evaluation is particularly appropriate for a
small group, able to examine and interview the candidate, look into references, and
so forth.

Proponents of merit selection agree that the elective system places undue campaign
pressures on the judges, particularly in metropolitan counties, that campaighing is
demeaning, costly, and time consuming, and that judicial candjdates have no issues,

In quick summary, then, the main points made for merit selection were (1) it pro-
vides a reasonable middle ground an accountability and independence, (2) that it as-
surea more qualified candidates, (3) that experience over some 30 years has shown that
it works, and (4) that with respect to removal of the inadequate judge the retention
election is a valid aspect of the plan, but nevertheless it would be valuable to in-
corporate a discipline commission along with the retention election,

In opposition to the merit plan points made earlier are repeated to a degree
because proponents of retaining election and proponents of adopting an appointive
judiciary both opposed merit selection. One argument was that of dispersal of
authority-~ the merit plan lacks accountability because the responsibility for appoint-
ments is dispersed; the electorate loses the indirect control it has in being able to
point to the single, elected executive as appointing suthority,

The merit plan was criticized because nominating panels meet in secret and the
public has little idea of how the system works. v

The retention election was condemned as not being an election, As one party put
it, why would anyone vote for a change when the change is unknown?

The tetention election was called an-appeasement,
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It was of great concern to both the proponents for keeping the present elective
system and also the proponents for an:appointive system that the nominaiing commissions
are easily "stacked" and '"rigged", so that in essence the merit plan is an appointive
system but with disadvantages to proponents of appointment. One concern was that
because the nominating commission is in most states made up of half lawyers and half
laymen, this results in the institutionalization of a private interest group - namely
the bar - in a public selection process. The plan, it was further argued, politicizes
the bar which gets involved in political ways in the selection process. They way that
happens is that there are plaintiffs' attorneys on one hand versus defendants' attorneys
on the other hand vying for positions on the nominating commiss.on so that they can
have a say in getting the kinds of candidates for the governor to select that will be
most responsive to the clients whom they represent.

According to Dr. Barber's studies in Ohio, merit selection has political bias
through lawyer endorsements which favor the Republican party in this statc, Bar as-
sociations in Ohio endorse Republicans, according to her findings.

Mr. Wolfe pointed out that one problem that he ®uld see with nominating commissions
is that within a particular district there might be envy among the bar, rivalry among
attorneys, that could result in denifal of selection to some of the more successful
attorneys. This was a point against merit selection in his view. A further point made
concerned the complexity of the system.

This summary is, as I said earlier, an attempt to present as many points as pos-
sible for and against the various selection systems and notes were they coalesce. The
last two pages of your summary of August 5 contain a short recapitulation of the
positions taken and I direct your attention to these pages. 1 would now open up the
discussion for comment or question.

Mr. Montgomery: Dr. Cunningham, have you any comments?
Dr. Cunningham: I think that this was a fair presentation of both sides.

Mr. Montgomery: Do any of our guests wish to be heard? If not, let's proceed to a
discussion of the makeup of nominating commissions.

Mrs. Hunter: You h:ve all received material from the American Judicature Society - a

table really, showing the various states with nominating commissions, the type of plan

(whether constitutional or statutory), the offices encompassed by the plan, and the

selection and tenure of commissioners. (The material referred to is entitled "JUDICIAL

NOMINATING COMMISSIONS," dated August 2, 1974, and was reproduced from a AJS publication.)
One of the concerns expressed, particularly by Professor Barber, is the domination

of lawyer members on a nominating commission. This has been the concern of many

critics as well. The Missouri commission is made up of a judge and an equal number of

lawyers and non-lawyers, and most states have followed Missouri's lead. There are various

ways of selecting the lawyer members. In some states lawyer members are elected by

local lawyers or local bar associations; in some states lawyer members are appointed

by the bar association governing body; and in some states lawyers are elected by desig-

nated state officials. There are some variations. It is, however, very common to

have half of the members of the nominating commissions to be members of the bar.

Mr. Montgomery: Could we take a poll on this point? How do members feel about lawyer
membership. If we recommended merit selection, how should the split be -fifty-fifty, a
majority of non-lawyers, or what?

Dr. Cunningham: I have a strong feeling about representation by the laity. I would
leave it to the professionals - the judiciary, bar representatives, judicial groups of
some sort, but no laymen. I think also that you must distinguish between whether we
are talking about a statewide commission or district commissions.
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Mr, Montgomery: You favor judges on a commission as well as practicing attorneys?

Dr, Cunningham: Oh, yes. Perhaps the commission could be made up of presiding judges
in our unitary system. From appellate on down to common pleas,

Rep. Roberto: I don't have strong feelings, but I guess that my preference would be

that members of the bar and the professionals are not particularly best suited to

make all the judgments on the various criteria upon which selection might be made. There
are a lot of gualities for a judgeship on which I think that a layman can pass judgment,
and I would prefer to see a mix, wheth:r that is fifty-fifty or some other proportionm,

T would object to all profess.onals,

Mrs, Hunter: Anocher question thet might be examined 1s the method of selecting the

lay members, Gubernatorial appointment of lay members has been the subject of criticism
on the basis that this contributes to "stacking” and "rigging" of a commission. 1In

most states the governor does appoint lay members, In some states such appointments

are subject to legislative confirmation, or confirmation by the senate, at least. In
one o1 two states the lay members are selected by a legislative body. 1In another few
states the lay members are selected by other members of the nominating commission.

Mr, Montgomery: How abou. secret meetings? Can that be avoided by requiring at least
one open meating where any mumber of the public can be heard?

Neither Mr, Nemeth nor Mrs., Hunter were familiar with any constitutional or statu-
tory provisions on this motter and supposed that it would be controlled by commission
rule, Chairman Montgomery invited further comment and question on nominating commission
makeup,

Mrs. Hunter:; Thcre is some variation on the judicial membership,

Mr. Nemeth: Yes, in many instances, as Dr, Cunningham Has stated, a judse by virtue of
his office becomes the presiding officer of a particular commission., However, there are
also a few instances in which the judicial member of the committee, usually the chair-
man of it, is elected by his collegues, either by fellow members of the supreme court

1f we are talking about a supreme court or appellate nominating commission, or by the
judges of the intcrmediate appellate courts and the district courts if we are talking
about nominaling commissions that covers trial courts, These are two variations.

Dr. Cunningham: It also depends upon whether you are dividingnominating and discipline.
The commission could have simply nominating powers or both disciplinary and nominating
powers,

It was agreed thot in most instances the two functions are separate and that two
commissions exist for the two purposes,

Mr, Montgomery:; Have we exhausted all of the potential witnesses who wished to be heard
on this subj.ct?

Mr. Nemeth: To our knowledge there are no more who are waiting to say something at
this stage. It may be that when the matter gets to the Commission there will be
additional testimony.

Mr, Montgomery: This would be an appropriate time to take not of the number of letters
we have recelved from the various local leagues of women voters across the state, The
mail is running 100% in favor of merit selection, We are grateful that the leagwes

are making their views known to us, Julius, are you ready to discuss proposed drafts
that were distributed today?
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Mrs. Hunter: I would also just add that there is a lot of variety as to how much detail
is spelled out in the constitution. The Ohio State Bar Association proposal, for example,
(former SJR 10) provides that the commission be bipartisan, be composed of half lawyers,
and that terms be staggered. It says further that selection, compensatiohn, expenses,
qualifications, terms, all the rest be provided by the legislature. Some constitutions
are more detailed. (Mr. Nemeth noted that Colorado is an example.) The question of

how much should go into the constitution is another one that could be addressed,

Mr. Nemeth: Also, as Missouri's provisions illustrate, it is possible to have a consti-
tutional provision that would mandate merit selection for certain areas of the state, as
Missouri does for St. Louis and Jackson county, I believe, while it makes merit selection
optional for the other judicial districts in the state, requiring the legislature to
enact enabling legislation to have the question submitted to the voters. Missouri,
having started it all, doesn't necessarily for that reason deserve special consideration,
but this is a variation worth considering.

Mr. Montgomery: Dr. Cunningham has made his view known that he does favor merit selection
in some form. Do you, Mr. Roberto, wish for us to proceed to draft a proposal for the
committee's consideration?

Rep. Roberto; After a quick reading, I believe that I would support Draft No. 1 (of
the two drafts distributed at the meeting).

Mr. Montgomery: Then it is in order that we put something on the table. The chair is
also in favor of merit selection in a suitable form for Ohio.

Mr. Nemeth: You have two draft proposals before you - Dréft No. 1 and Draft No. 2,

They both have several common ancestors --namely SJR 10 of the 1973-74 General Assembly,
secondly the Constitution itself, and thirdly, Section 6 of Trial Court Draft No. 3
vwhich this committee itself worked out. The principal difference in approach between
Draft proposal No. 1 and Draft Proposal No. 2 is thct Draft 1 would apply merit selection
only to the Supreme Court and the Courts of Appeals, and give the General Assembly

the option to provide by law for merit selection of trial court judges if it should so
desire, And it could do so for any or all trial court judges, so that it would not be
a matter of "all or none'"., Draft proposal No. 2 would apply merit selection to all
three levels of courts and give the General Assembly the option to provide by law that
conmon pleas judges be elected in any or all of the txial courts of the state.

In other words, the first proposal (Draft 1) makes it mandatory to select judges
by nominating commission method only so far as the Courts of Appeals and Supreme Court
a e concerned and provides that the judges of the Common Pleas Courts be elected. But
it also .gives the General Assembly the option to provide by law that common pleas court
judges be nominated by nominating commissions, i.e. come under merit select on.

Mr. Montgomery: It would be required for Supreme Court and Courts of Appeals, but the
legislature could do whatever it wanted with trial courts, is that correct?

Mr. Nemeth: Well, Draft No. 1 would say that Courts of Common Pleas are elected., But
it would give the General Assembly the option to adopt merit selection instead. Draft
proposal No. 2, on the other hand, would apply merit selection to all levels &f courts
and, notwithstanding that requirement, give the General Assembly power to provide

that the judges of any or all of the Common Pleas courts be elected.

Mr. Manning: As I understand what Julius is saying, I think that Draft. No. 1 says
thet at the trial court level you have to opt in if you want merit selection.
Draft No. 2 says that you must opt out if you don't want it,

Mr. Nemeth: That is correct.
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Mrs, Brownell: What would happen in the transition period? If it were suddenly mandated?
Mr. Nemeth: That would have to be worked out by the provisions of the law,

Mr. Montgomery: I don't understand the logic of amending the Constitution, by vote of
the people, and then allowing the legislature to undo what the people just provided for,
Wouldn't either opting out or opting in pervert the people's wishes?

Judge Radcliff: 1t would be better to take the option out of Draft 2 entirely.

Mr, Nemeth: But the problem seems to be that it is unlikely thot there will be sufficient
voter support for mandating merit selection across the board at all levels. And that

in order to implement merit selection at any level it ig necessary to provide some
flexibility in the Constitution for those people, mostly in the smaller counties, who
favor retention of the elective method, If we mandate merit selegtion across the board

at all three levels of courts and don't givc a constitutional "way out' from a practical
point of wiew, we have to face the fact that any proposal for merit selection would have
difficulty because of the opposition that this would gencrate, It's a practical con-
sideration,

Dr, Cunningham: Merit selection, if it is favored at all in this state, will be at the
Supreme Court and Court of Appeals levels, The real fight will be with respect to the
trial courts, An option for Common Pleas seems desirable for this reason,

Judge Radcliff:; I think that there should be an option in Draft 1, but I don't think
that there should be an option in Draft 2,

Mr, Montgomery: It seems to me that the most logical approach is to have the option to
opt out rather than to opt in, This way, after the electorate has spoken for merit
selection as a concept, then those counties which are particularly affected by the
"small county syndrome" can lobby their legislators to set up something special for the
trial judges. I like opting out better than opting in,

Mr, Nemeth: Opting out is expressed by Draft No, 2. In some ways the approach presented
here 1s an attempt to deal with the same kind of problem which must have existed in
Missouri. There were some areas in which there was strong support for merit selection,
and then there were others in which there must h've been opposition, 1In order to get
merit selection started at all on a constitutional level, they compromised.

It was pointed out in discussion that the State Bar Association proposal resembles
Draft No. 1, Mr, Whitaker noted thet its provision would mandate merit selection at
the cppellate levels and allaw extemsion to trial levels, It seemed to him a more
evolutionary way to go about it,

Dr. Cunningham: That is the way 1t was developed in California. It was permitted to
be opted by counties,

Mr. Whitaker: Missouri does thet also,

Mr., Manning: As a practical matter, {f you favor the concept of merit selection, and if
you favor it for all courts, then assuming thet it can be passed by the electorate,

the better way is to have it apply across the board and require opponents to come to

the legislature to opt out, 1f you really want merit selection as a uniform method
across the state, Because it is going to be more difficult to opt out,
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Dv, Cunningham: But you may have a higher hurdle to clear in the first place to get it
passed in thet form.

Mr. Manning: That is correct, and this involves a policy decision.
Mr. Montgomery: Shall we review the terms of these?

Mr, Nemeth: Before we do that, T would like to briefly summarize how both of these
drafts differ from SJR 10 - the OSBA proposal during the last session, applying merit
selection to the Supreme Court and Courts of Appeals, It died in the legislature.
The material in capitals in Drafts 1 and 2 - i.e. the new thaterial - owes its linneage
largely to thac joint resolution, SJR 10. But there are a number of important differences
that should be pointed out:

a).In Section 6 (A) (1) - the OSBA proposal would have made all judicial terms
6 years in length. That has been changed in both our drafts to say that judicial terms
shall be not less than six years. This is somewhat more flexible and is, as a matter
of fact, more allgned with the present Constituiion.

b).The second major change 1s in Section 6 (A) (2). The original OSBA plan called
for the submission to the governor of a list of qualified persons. It did not specify
what number of persons should be on the list. Both of our proposals do specify that
there should be na fewer than three qualified persons.

c).The next major policy change occurs in Section 6 (A) (4). There would be a
provision that less than half the members of a commission shall be members of the bar
of Ohio. SJR 10 provided that not less than half of the members shall be members of
the bar, so this represents a 180 degree change.

Mr. Montgomery: Does this mean that the nominating commission could be made up of
judges as well as practicing attorneys?

Mr. Nemeth: There would be no prohibition against judges being appointed to a seat on
a nominating commiss’on, but there would be no constitutional provision mandating it.
That would depend upon the terms of the implementing law. Furthermore, SJR 10 in
Section 6 (A) (4) did not have the last sentence: '"HOLDERS OF PUBLIC OFFICE MAY SERVE
ON THE JUDICIAL NOMINATING COMMISSION." SJR 10 said nothing on that point. This would
be the provision under which if the legislature so decided, judges and other office
holders, such as legislators, might be appointed to judicial nominating commission.
This kind of provision is contrary to what most other states have done, either by
constitution or statute.

I should also mention that in both of these drafts we have attempted to incorporate
the language of Section 6 (A) (1) as this committee developed it in Tridl Court Structre
Draft No. 3. That is, we have gone through and removed references to "divisions" and
"subdivisions' from the Constitution. These two drafts, then, represent an amalgamation.
The choice of Draft No. 1 or Draft No. 2 involves the questions of which is better for
the state and which is more saleable.

Mr. Montgomery: I am concerned about the provision for public office holders. I think
that it is controversial - the governor might appoint his lieutenant governor, etc.
Such questions could arise. But, by the same notion, to disqualify everyone who sits
on a school board or city council seems ridiculous, too. So how do you solve such a
dilemna?

Mrs. Brownell: The only question ] have is about the provision requiring three quali-
fied persons. I sat in on the judicial nominating counsel's meeting, and there is a
problem in some counties finding three qualified lawyers. So if this extends to common

pleas it could constitute a problem,
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It was pointed out in the ensuing discussion that this could be another argument
for district court development., If the base of participation were broadened the problem
would be lessened, It was noted that the Committee has already endorsed the district
concept, so that the three qualified persons provision might not constitute the problem
that 1t was feared,

Mrs, Eriksson: May I respond to the prior question about the holders of public office?
The legislature would determine exactly what the qualifications would be of persons to
serve on nominating commissions, We added this provision because although it does not
mandate any judicial appointees, and a question occurred whether if the comstitution

were silent you could have judicial appointees, this provision would answer that question.
But it would still be up to the legislature to make the final determination on that,

Mr, Nemeth: It would make such appointments possible without freezing anyone's right
into the Conmstitution by virtue of office or position,

Mr, Montgomery: I take a position somewhat different from Dr, Cunningham in regard to
commission membership, in that I feel fairlystrongly that the commission should be com~
prised of a majority of laymen, with members of the bar and judiciary having input into
it but not dominating it or having the appearance , of domination. I think that it would
be much more politically saleable, It's rather like civilian control of the military
at the national level, I think that it would be more palatable, I think that laymen
can make judgments about judiclal qualities that do not all involve legal skills, In-
tegrity, character, other factors play an important part, I am inclined to think that
members of the bar should not even comprise one half,

It was noted that both draft proposals so provide,

Mr, Montgomery: That gets around the problem of the domination by the bar. How do you
respond to that argument, Dr, Cunningham?

Dr, Cunningham: Well, I believe in the British system, first, last and all the time,
I think that the theory is predicated on the philosophy that it is a matter that the
populace have nothing amounting to an input to contribute. It is a matter of quali-
fication, and I use the analogy of one who has a pain in the stomach. He doesn't go
to a tradesman to find out what 1is wrong. He goes to a surgeon of eminence. He ex-
pects someone with the qualifications of a surgeon to take care of him, and he doesn't
ask the tradesman or the working man next to him whether the surgeon is good or bad.

Mr. Montgomery: You are talking about technical skills, aren't you?

Dr, Cunningham: I don't think you care about his religlon, race or how nice a person
the doctor is -~ you want to get the pain taken care of, Only his competence is relevant,

Mr, Montgomery: However, we are saying that with the retention elect on people have the
capacity where there is visibility to pass on judicial conduct. It is only that there

is no visibility in the selection process, But I never bought the argument that people
aren't qualified to pass on judicial candidates. They are qualified, but they have never
taken the time to become informed about the issues and the qualifications, That's the
difficulty, as I see 1t, I don't think that we can assume that the electorate isn't
qualified 1if conditions are right,

Dr., Cunningham: T think that that is a moot question too. Probably the man at the
lathe would be qualified to be a surgeon {f he had the education., But you haven't
time to find out,

Mr. Montgomery: Julius, what 's next?
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Mr. Nemeth: Do you wish at this time to go through the drafts line by line?

Mr. Montgomery: What is the pleasure of the committee? We have about 20 minutes,

It was agreed that Mr. Nemeth could go quickly through the drafts. He pointed out
that they are similar except that one (Draft 2) contains more references to the common
pleas courts.

Mr. Nemeth: Section (A) (1) would apply to the term lengths for all judges. There would
be no other provision in this section pertaining to length of a judicial term.

(A) (2) provides that the vacancy shall be filled by the Governor from a list of
three qualified persons whose names are submitted by a judicial nominating commission..

Division 3 in Draft No. 1 provides that common pleas judges be elected from the
county or district in which the court is located, except as otherwise provided in Di-
vision 6 (A) (5).

The lest paragraph of division (3) provides for the procedure to be followed if a
julge who is in office under a merit selection plan wishes to remain in office. Not
less than 60 days prior to the holding of a general election, the judge must file a
declaration of candidacy to succeed himself. At the retention election, if a majority
of people voting on the question vote to retain the judge, he shall continue in office.
If not, the vacancy shall be filled at the expiration of the judge's term by the Gover-
nor, throush ths mechanism provided for with the nominating commission.

Mr, Montgomery: TIs this pretty standard in states thet hive merit selection?

Mr. Nemeth: Yes. And this paragraph also provides that 1f any additional judgeships
on the Supreme Court and Couits of Appeals are established by law, that they shall be
filled by the nominating commission method.

Division (4) is a rather broad one, giving the General Assembly the poer to
determine the number of nominating commissions and their orgeniration, method of
selection, compenzation and expenses, qualifications and terms of office of members.
This division also contains the provision calling for less than half of the membership
to be members of the bar of Ohio. It also contains the provision allowing holders of
public office to serve on a commission.

Division (5) would be the "escape clause'". It reads, in Draft proposal #l: "NOT-
WITHSTANDING ANY OTHER PROVISION OF THIS SECTION, THE GENERAL ASSEMBLY MAY PROVIDE BY
LAY FOR THE NOMINATION OF THE JUDGZS OF ANY OR ALL COURTS OF COMMON PLEAS BY JUDICIAL
NOMINATING COMMISSIONS, AND FOR THEIR APPOINTMENT BY THE GOVERNOR, PROVIDED THAT SUCH
LAYS SHALL COMPLY WITH THE REQUIREMENTS ESTABLISHED IN THIS ARTICLE FOR THE NOMINATION,
APPOINTMENT, AND RETENTION IN OFFICE OF JUSTICES OF THE SUPREME COURT AND JUDGES OF THE
COURTS OF APPEALS." The intent of this provision is to give the General Assembly the
option of including the trial courts under merit selection and mandating that if it does
so the same procedures for nomination and appointment as well as retention in office
be met in regard to common pleas judges as are mandated for justices of the supreme
court and judges of the courts of appeals.

Division (B) is the paragraph now in the Constitution, modified only to the extent
that this committee has previously agreed to its modification by the removal of
"divisions" and so on. Division (C) continues the present mandatory requirement without
change. (It was noted that there is a paper discussing compensation and retirement
that will be discussed by the committee at a subsequent meeting.)

Division (D) is .new, providing that the judges in office at the time this
section would go into effect would continue to serve until the end of their term and be
eligible for retention, and would not be ipso facto removed from office by the
changeover.

Section 13, having to do with the filling of vacancies, by gubernatorial appoint-
ment, would be modified to the estent that in that level of courts where merit selection
is in effect, the vacancies would have to be filled from the list submitted by the com-
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mission,

Mr. Montgomery: Do any members of the Bar Association have any comments on our de-
parture from SJR 107

Mr. Manning and Mr. Whitaker indicated that without having examined the drafts
they had no comments,

Mr, Whitaker: I have one question, Has there been incorporated in any of the language

a provision permitting the first term when a judge is appointed to be a short term of

2 or 3 years after which time he would stand for a full term? Retention thereafter would
be for a full term,

L
Mr., Nemeth: We have not so provided,
Mr. Montgomery: Is that used elsewhere?
Mr, Nemeth: Yes. in some states it is. It is a kind of triel or probation term,
o
Mr. Montgomery; But that isn't the norm?
Mr. Nemeth: 7T would say that there are as many states as provide for that as do not,
If anything, the ones that provide for it are in the majority.
Mr, Montgomery: That might make 1t more palatable to opponents, . ‘b
Mr. Manning: The only other question I would ask re SJR 10 is with respect to judicial
representation on the commission; would these individuals count as members of the
bar? Most judges are now members of the bar, The other question is, I suppose there
are a few lawyers around the state who aren't members of the bar,
Judge Radcliff; This refers to the bar of Ohio and not the Ohio State Bar Association, o
We do not yet have an integrated bar,
Mr., Manning: Okay.
Mr, Nemeth: That is the same phrase that was used in S8JR 10, °
4
Dr. Cunningham: One more question-- with respect to disciplinary powers of the commission,
We mentioned the commission, and we stopped. Would disciplinary powers be added, or is
that still open?
Mr. Nemeth: WNeither of these drafts incorporates such powers in the nominating commission.
o
Dr, Cunningham: 1I'd like to propose it, either as a separate commission or as one com-
misslon with added disciplinary and removal powers. T would prefer that to impeachment
or removal for cause by other methods now in existence,
Mr., Montgomery: What is our present disciplinary situation?
Judge Radcliff; To do that you would have to change the languege of Section 5 of L
Article IV which vests the entire control over the profeassion in the Supreme Court
and pursuant to this constitutional provision, the Court has created a Board of Com-
missioners on Grievance and Discipline, which handles both judges and non-judges, It
has also provided in Rule 6 of the Supreme Court rules for the Government of the Bar
of Ohio the provisions for the removal, suspension, and retirement of judges, The °
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language is set out, with the Board of Commissioners on Grievances and Discipline
serving as a grand jury which recommends to the Court that action be taken. The Court
then names a cormission in each case to examine whether the judge's conduct should re-
sult in his being removed, suspended or retired.

Mr. Montgomery: How has this worked?

Judge Radcliff: It works so well that we usually get a resignation,

It was noted that there was a judge in Hamilton county who did not resign, but
Judge Radcliff also pointed out that he was disbarred pursuant to Rule 5 rather than the
removal procedure under Rule 6 because his conduct didn't necessarily involve judicial
conduct but other conduct.

Mr. Montgomery: Dr. Cunningham, would you like to submit something to the committee for
consideration?

Dr. Cunningham: My questions have been answered.

Judge Radcliff: I will see that you receive a set of those rules and the code of judi-
cial conduct, as well as the code of professional responsibility, so that you will have
all documents in one place. It is then a matter of choice as to whether the Commission
feels that it should continue the present practice or go to the disciplinary commission.

Dr. Cunninghem: I will appreciate having that to study, I am satisfied.

Rep. Roberto: I feel that disciplinary procedures ought to remain within the courts, as
presently structured.

Although Mr. Nemeth had gone throygh only Draft 1 on a line by line basis, he ex-
plained the difference and similarities between the two. Draft 2 has many more refer-
ences to courts of common pleas because of the difference in options.

It was agreed that the Committee would meet on September 19, 1974, the same day
tha t the Commission plans a day-time meeting. It will be a luncheon meeting at the
Athletic Club, The tentative agenda includes the Court of Appeals structure, merit
selection (hoping that as many members as possible will commit themselves on the con-
cept so that a good draft can be honed). 1t was agreed that a merit selection decision
would be of primary importance. In response to question it was announced that it would
be an open meeting. TIf time allows court of appeals structure could be discussed and
maybe tenure and compensation as well as removal. Mr. Nemeth counseled thst removal
discussion could take some time, however. It was also agreed that the staff would pre-
pare an alternate paragraph providing for a short term for a first term, along the lines
of Mr. Whitaker's question. It was also agreed that a memo on commission make-up and
differences - as short and clear as possible - would be prepared in advance of the
luncheon meeting so that the committee could better discuss commission make-up questions,

The meeting was adjourned.
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Ohio Constitrtionu) Ravision Commiscion
Judiciery Committee
Septembar 19, 1574

Summary

The Judiclary Committee met at a luncheon meeting at the Athletic Club in
Columbus, Ohio on Thursday, September 19, 1974 at 12 noon, Present were Chairman
Mont:omery, Mr. Norris, Mr, Guggenheim, Mr. Roberto, Mr. Mansfield, and Mr. Skipton
from the Committee, Also present were Judge William Radcliff, Administrative Direc-
tor of the Courts, and his assistant, Coit Gilbert; Allan H, Whaling of the Ohio
Judicial Conference; William Milligan of the OSBA Modern Courts Committee; Elizabeth
Brownell of the League of Women Voters; Legislative Service Commission representatives
Clars Hudak, Don Robertson, and Richard Merkel; E,A. Whitaker, consultant to the
05B4; Judge Robert Leach, Special Counsel to the Committee; Robert Hyatt, represen-
ting the Ohio Prosecuting Attorneys Association; and Judge Paul Perkins, representing
the Ohio Council for Local Judges, Judge Edward Mosser of Harrison County, and Attor-
ney Richard Stephenson on behalf of the Tuscarawas County Bar Association; and staff
representatives Nemeth, Hunter, and Lvans,

Chairman Montgomery convened the meeting and asked each person present to give a
self {ntroduction, and assoclation represented, if any,

The minutes of the last meeting were unanimously approved,

Mr, Montgomery: The agenda today is for the Committee to consider two primary
questions on judicial selection, the first being: '"Does the Committee wish to re-
commend no change from the present elective method for judges, or does it wish to
recommend 3 change to an appointive-elective (or merit) system, or any other method?"
I am glad that we have such good attendance of the Committee at this meeting be-
cause I feel that the Committee must address this issue., The tentative view of

those members who have been in attendance at the last few meetings is to favor some
form of merit selection. However, the full sub-committee has not had the opportunity
to take a position on the subject, Julius, would you like to say anything at this
point?

Mr. Nemeth; No, except that I think that we have to get past these two first ques-
tions « whether the Committee wishes to pursue merit selection, and secondly 1if so,
to whet courts does it wish to apply merit selection. The Committee must, I think,
answer these questions before we can profitably get into 3 discussion of the Re-
viged Draft Proposal #1, which has been mafled in advance of the meeting. Once we
get past the two primary questions, and assuming that most of the Committee members
favor some form of merit selection, we will take up the Revised Draft Proposal #1,
in conjunction with the check list which you have before you on alternatives for
merit selection systems. The check list consists of alternatives, not all of which
would necessarily have to be incorporated into a constitution, It was compiled from
reading the various appaintive-elective systems prescribed by other statc constitu-
tione and statutes and from some collateral rerding. These are matters that could
be, but need not necessarily be, incorporated into the constitution. 1In some instan-
ces, they could be the subject of statute or even supreme court rule,

Mr. Norris: We must determine our direction here. Therefore, I move thet the
Judiciary Committee recommend a change in the system of selection to a merit system--
to get us started,

Mr, Guggenheim seconded the motion,
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My, Mansficld: T assume, Mr. Norris, thei the first quescion is worded deliberately
§n thac an aofirmetive vote on it doec not necessarily imply to what portion of the
Jjudiciary it would be applicable.

Tt was agiced that this is the case., The question was then called, and all
members present voted in favor of the motion, except Mr. Skipton, who abstained from
the vote.

Mr. Montyomery: This takes us to the second question.

Mr. Norris: Mr, Chairman, T move that the merit selection plan be limited to the
selection of judges of the Supreme Court and the Courts of Appeals,

M, M.nsfield seconded the motion.

Mr. Roberto: Mr. Chairman, I think that the specific application of thet motion
would preclude the various options that have been suggested for some sort of per-
missive adoption of the plan at the common pleas level - by local option or other-
wise. I personally have no objection to considering the merit plan for the Supreme
Court and the Courts of Appeals, but I would like to see some kind of option with
regard to the common pless courts. If the people should choose through their rep-
resentatives in the General Assembly through some sort of referendum process to
include common pleas courts, I don't see why they should not have that opportunity
in whatever recommendation we adopt. If that motion means that common pleas are
not included, I would not want to support the motion.

Mr. Norris: I think the point is well taken. Let me re-phrase the motion. I
would have a mandatory merit selection plan apply only to the Supreme Court and
Courts of Appeals,.

fr, Mansfield again seconded the motion.

Mr. Montgomery: We are talking about mandating merit selection in the Constitution.
The option question for common pleas court is still open. 1Is there more discussion

on this amended motion?

The question was called, and the vote was in the affirmative by all members of
the Committec, except Mr. Skipton, who abstained.

Mr., Montgomery: What is the pleasure of the Committee for handling the common pleas
level?

Mr. Roberto: Mr, Chairman, wasn't it Draft No. 1 that provided the option for
common pleas courts?

Mr, Nemeth: We're past Draft No. 1 at this point. The draft that should serve as
the basis of discussion today is this Revised: Draft Proposal #l. (Extra copies were

distributed),

Mr, Norris: Mr. Chairman, don't we need another statement of principle - along the
lines of Mr. Roberto's suggestion?

Mr. Montgomery: I would agree that we should take some position on whether there
should be some sort of option, and then we can decide how it ought to be implemented.

Mr, Mansfield: If it is in order, I will move that the Committee adopt the position
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that would provide in ¢ffect thoi the merit plan not be applicable to courts of
coumon pleas ox infericr courts unless the referendum of the people so required.

Mr. Norris: I second.
Mr, Montgomery: You may be making the option overly tight.
Mr, Mansfield: I don't mean to - that is why I said "in effect,"

Mr, Roberto: Mr. Chairman, I think th:t that is overly tight, if the referendum
is to be limited to a constitutional process,

Mr., Mansfield: That is what I intended,

Mr. Roberto: In other words, you would preclude the process of adoption of the
merilt system by the General Assembly, :

Mr, Mansfield: Yes.,

Mr, Norris then suggested that '"vote of the people' might be better used in
the pending motion than "referendum" and that probably Mr, Mansfield had not in-
tended the use of that term as a word of art, It was so agreed, and Mr. Mansfield
acknowledged that what he might, in fact, be referring to should more properly be
designated as the initiauive because it involves a vote initiated by the people,

Tt was agreed th:t the term "referendum" in the motion would be replaced by a
provision that would call for a '"wote of the people,”

Mr, Mansfiecld: T Joa':s wanl the vote ol Lhe people to be "yes or no" to some pro-
nositlion advanced by sowme self-intciest ygroup., Thele ure varilous weys, as we all
know, to get somcthing on the ballot, For this purpose I'11 accede to your request
and simply scy "Ly vote of the people',

M-, Moant omery: TIs thore & second?

Mr. Roberto: T unlerstand the desire Lo make the provision as tiglit as possible.
Howaver, I think th.t the stage in which we nouw are is th~t of putting forth & state-
meas of prineiple, wnd T Jdon't think that we should preclude the alternmatives at

this poink, T would like to hear the argumcnts with respect to the referundum pro-
238, &g opposed to some other alternative method,

<
3
’

Mr. Moutgowery then asked {f the staff could outline some of the alternatives.
He referved to the two drafts presented at the last meeting that contained an "opt
out" and "opt in" provision concerning common pleas court,

Mr, Norris: Mr, Chairman, 1f I muy at this point interject a comment - the issue

at this point is that since the legislature reapportioned, "farm boys" are out-
numbered, When you get to trial courts, these rural counties are going to have a
difficult time if the metropolitan counties declde thai there should be a merit
selection of trial judges. These rural counties aren't going to have anything to

say about it, but in these rural counties the trial courts are close to the people,
The move to make those trial courts selected by a merit plan ought to come from the
people and not from Cuyahoga county representatives, or Hamilton or Franklin county
representatives, T think thet wha: we are saying is th:t the General Assembly method
of opting for merit selection is simply not fair to the rural counties,

Mr., Montgomery: So that what we are faced with is either to have the General As-
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sewhly Jo il or provide for it by vote of the people. There are no other alternatives.

Mr. NMemeth: If I may interject a comment. In Revised Draft Proposal #1, in para-
sraph (3) (B), near the bottom of page 1, the draft proposes to give the Generel
Assembly the power to provide by law for the selection of judges of "any or all"
courts of common pleas by merit selection. So thecre is an option in the draft. It
vould not be an "all or none" proposition. This is one way in which we could leave
the baric question up to the General Assembly but not tie the hands of that body

to the extent of having to put either all common pleas courts under the merit system
or kceping them all out,

Mr. Norris: I think that that is an attractive theory, but if you give the Gener:l
Assembly the option to mandate that all trial courts may be included, that is the
option I think will be taken., Otherwise, you have the dilemma of the representatives
of cach county pressuring for "my county only"--and I don't think that this is a very
workahle alternative.

Mr. Roherto: I appreciate Mr. Norris' remarks. But it seems to me that the dif-
ficulty of selling a merit plan, whether for Supreme Court and appellate courts or
otherwise, is not exactly a novel question before the legislature. I think that

he overly fears the action of a legislative body in creating merit selection just as
a principle. Maybe we ought to be talking about something that will sell in the
legislature. If the people feel strongly about merit selection and there is a pro-
vision that the common pleas portion ought to be tightly drawn so that you don't
raise the initial fears that people have about merit selection and impreove its
chances of moving through the legislative process, then I have no objection to that
approach, if such is the rule of the Committee., But I really think that both ap-
proaches ought to be discussed at length before a decision is made, and one ought
not to be precluded right now. I think that Julius' point is well taken. To say
that the legielrture is going to mandate the merit selection plan for all common
pleas judges is, I think, overstating what will happen. If the language is permissive,
then it can be accomplished on a county by county basis. I think thot there are
sufficient protections in the political process that the will of one section can't
be imposed on the other.

Mr. Montgomery asked for further discussion. Mr. Guggenheim asked if Committee
gucsts were going to be permitted to speak, and Chairman Montgomery said thet this
would be permitted at the wish of the Committee,

Mr, Mansfield: May I make a suggestion, Mr. Chairman. I don't think thot it is
appropriate to have further testimony - we've had that- but I do understand that

the Modern Courts Committee of the Bar Associrtion has recently made some change in
its recommendation., If so, I think that this committee should be made aware of the
change and the position of the Modern Courts Committee,

Mr. Montgomery: We received a letter from Robert Manning, counsel for the Bur Associ-
ation, stating thot he would be unable to zttend today. He also explained that the
material recently civculated with vespect to SJR 10 - i.e. with regard to local option
for common pleas courts, is only a recommendation of the Modern Courts Committee and
it is necessary that it bhe brought before the Housc of Delegates in November for
action before it can be considered the official position of the Ohio State Bar As-
snciation.

Mr. Roberto asked for an explanation of the change. Mr. Nemeth said that
there had been a change permitting the Generzl Assembly to decide whether or not
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there should be murit seleetion In any trial court to requiring that this be decided
on & local option basis.

Mr. Gugsenheim: Then that is the precisc 1ssue we are discussing here,

Mr, Mansfield: What I was trying to do was to make my motion reflect what I under-
stood to be the position currently taken, subject, of course tn the vote of the dele-
gates, but that of the Modern Courts Committee.

Mr, Montgomery: T think that we should take note of the fact thai this modiffed
version of SJR 10 refers to county option, right? (This was confirmed,) The Committee
already lhas taken a posiiion on district courts,

Mr, Nemeth: And the present constitution, as a matter of fact, permits trial courts
to he owgunized on a district basis,

Mr. Mansficld: T understand that it does. On the other hand, I also understand that
theve i1s nothing to preclude the Constitutional Revision Commission from recommending
thot that section be changed,

Mr, Montgomery: All that T am pointing out is thst we may, down the road, be consid-
ering, whethar the vote of the people be on a county-wide basis or on a district-wide
bssis,

My, Mansficld; My own prefercnce fe that it be county-wide, but I can't get there
Freo hewe, ot thin portfrulaer tdie, so T Lhave to talle thie one route firet.

Mr, Gugeenleim:  ould there be probloms in having a populer vote by district?

It was wgrerd In thoe ensuing diccussion that creation of courts on a dietrict
begle eould creat - prcbloms but netthir they nor guestions ghout voting on & regional
hasile are dnsurmounteble,

M, Murzth: Bui T do not holieve tiiot the vete could be on a district basis, assuming
{at the proscent langnape of the Medern Cnurts Coamittee recommendation is adopted as
i1~ poesently stands,

Tt was agracd thot the Commilttee wsos nnt bound by the Modern Courts Committee
arzuace, Mr, Nemeth agrecd, and saild that it was only his purpose to point out the
ineonsistence in the language of thrt recommendztion and the langu: ge in the existing

constitution,

Mr, Mansfield: MHowever, Julius, I believe thrt the Modern Courts Committee is fully
cognizunt of thie, and 1f and when the present language is approved by the delegates,
this would infer further amendment of tlie provisions about districts,

Tt was egreed thrt this was an alternative, as 1is the possibility thet the
Modern Courts Committee language may be changed to conform with the present consti-
tutional provisions on districts,

Mr, Montgomery: Is there more discussion on the question, which is to not make it
mandatory in the Constitution for common pleas courts to have merit selection but
to authorize it by vote of the people?

Mr, Roberto: Because I am not familiar with the initiative or referendum process,
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T'w stil)l wo: complutely cleer cbout this, Technically, how would thrt process work
with regard to initiating a change at the local level? The power to initiate or refer
laws refers to some political entity, as I understand it.

Mr. Mansfield: No, the peo=le have the right to have a matter put on the ballot
if they gather enough signatures for the purpose.

Mr. Roberto: TIs that possible under the existing law and existing Constitution?
Mr. Mansfield: Yes.

Mr. Roberto: Okay, the other question I have is with regard to the change in the po-
sition taken by the Modern Courts Committee. Would it be appropriate to hear some of
the reasons that persuaded them to change from their General Assembly approach to the
initiation appronach?

Chairman Montgomery called upon a representative of the Modern Courts Committee
to respond to this inquiry.

Judge Milligan: One of the reasons for our Committee's change was the presentation
by Judge Perkins. He pointed out problems involved in allowing the legislature to
make the changes in selection method at the coun.y level. He pointed out that it is
the desire of the smaller counties to retain the elective system for common pleas
judges, at least in the absence of a vote of the people of that county. The judge
was quite persuasive and hed a great deal of influence on the committee, Also, I
would suppose that there are some on the committee who really are worried about what
the legislature might do. This is not a worry that has bothered me very much. It
is only a commictee recommendation, and while T assume that the Council of Delegates
will approve it, the members of the council will have to make up their own minds

on the subject,

Mr. Mansfield: WMr, Chairman, in light of the last question and the response, would
it be out of order to suggest that the Chairman permit Judge Perkims to say a word
or two.

Mr. Mon.gomery agreed.

Judge Perkins: T would be glad to. I thank your staff for sending me your minutes
because we have gotten all your minutes now, and we like to keep in touch. 1 appeared
before the Modein Courts Committee on behalf of the Ohio Council for Local Judges.

We are a group of trial judges, mainly in the one and two-judge counties. There are
56 one-judge counties in the state and 23 two-judge counties in this state. And the
balance are the multi-judge or large counties. We have felt for some time (and or-
ganized our group in March) that the same reasons for opting for merit selection for
Supreme and appellate courts simply do not exist as far as the trial judges are con-
cerned. 1 am not going to go over all of the reasons that I gave to the Modern Courts
Committee. Ve have a group that is organized in 39 counties for two purposes: (1) to
retain the residency of trial court judges within the county - which districting de-
stroys and (2) to retain the election of the trial court judges by the people. We

did not approve of the method of opting by the legislative method. There are several
reesons for this. Mr. Norris has pointed out perhaps the most cogent one. In Carroll
county, we have % of a legislator, and we know very well that in any districting
proposition, it will be the legislators from the lrrge cities who will comtrol our
courts. The second reason is thot the name voting syndrome that we recognize to be
quite a bad thing on th. statewide level simply does not exist on the local level.

CEE8



-7-

Nobody on tle In:.l level ever gets elected or defeated because of name.

Ve are ¢ council for local judges, so we made clear to the Ber thrt we take no
position with respact to merit selection at the Supreme and appellate levels, We
hoped th~t the Bar would listen to our views vbout letting the people decide whether
we glhould be clected or appointed., One of the important reasons -- and I don't think
that anyone thought of it before -- if you would opt to appoint local judges in most
small counties, no lawyer on the commission to nominate thai judge (remember, this
would be a political act of nomination and not an advisory act of advising) ~-- no
lawycr could escape & conflict of intevest, Because he would be voting to nominate
gomcbody before whom lie was going to have to appear for the rest of his life in the
trial court -- every day of the year, This poses a highly sensitive situation. Now
when the bar recommends, that is o,k, because there is a secret vote and no one knows
quite who recommended for and who recommended against. But no lawyer could escape the
kuowledge that he voted for or against somebody on that local level You will not
have the problem with the nominating commission so far as the Supreme and appellate
courts are concerned.

Now, we approved of whai the Mode:n Courts Committee did, In other words, to
~let the people of our county, or subdivision, as the case may be, decide, Why? 1If

you ure going to have a constitutional revision in which you put everything in one
ball of wax, the people will not have a voice, If they now elect thelr judges, they
should have the right to decide whether they are going to appoint the judges. I can
concede that some counties may opt to do so, others may not, Our Council will dis-
approve a proposal whereby it 1s left to the legislature,

Mr, Montgomery: You are saying that you would favor an  "opt in" proposal.
Judge Perlkins: By the vote ~»f the people, yes,

Mr, Montgomery: The Coumittee has received testimony on the political question, and
it appears that some of the lorger, metropolitan counties are not in the same position
as the smaller counties so far as identification is concerned, There are some real
problems in large counties, even with judges.

Judze Perking: That 1s true, but we think that with the present makeup of the legis-
lature and the fact that we are only represented by one-fourth or one-fifth of a
legislator we are not willing to let the legislature decide the matter., I hope that
you will let us talk about districting later on, because that is very important to us,

too.
!

Mr, Montgomery: Mr, Roberto?

Mr, Roberto: I have a hunch thete is no small proportion of opinion in the direction
of Judge Perkins' expression of opinfon here, and I will support the amendment on the
floor for the purpose of getting a package before us.

Mr, Montgomery then asked for a vote on the motion and all who voted voted in favor
of the motion.

Mr, Nemeth asked for a restatement of the questiom.

Mr. Montgomery: The question was th:t the Committee go on record as favoring an
"opt in'" arrangement for common pleas judges by vote of the people. We did not wrestle
with the question of whether it be a county-wide or district-wide vote.

The Chairman then proposed golng through the check list on alternatives dated
September 19, 1974 and distributed in advance to committee members, Mr, Nemeth sug-

gested goinyg through the Revised Draft Proposal No. 1 with the chetk list heside
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it, to gci. cupressions of opinion from the Committee on the draft. Mr. Nemeth then
sgid thac hie would not discuss the derivation of the draft because the Committee was
fomiliar with it and it was pretty well covered in the minutes of past meetings. He
su;soested [ocusing on some particular provisions in Revised Draft Proposal No. 1.

My. Nemeth: Section O (4) (1) would provide thrt the terms of all judges a:id justi-
ces would be for peviods of mot less than six years, cxcept as provided in division
(a) €4) (&) of this scetion, which refers to the initial appointment of a judge under
merit selection. Section 6 (A) (2) would provide that when there is any vaceancy in
fhie oifice of the Chier Justice or of any justice of the Supreme Court or the Court
nf appeats th t the Governnr shll £i11 the samc by zppointment from a list of not
fewen than three qualified persous whosce nawmes shall be submitted by a judicial
notwiaaling coieission,

subdivisiou (B) would punvide that any additional judgeships on the Suprame
Court o1 the “oare of Anpeals created by the legislature would be filled in the same
wanney - f.e, on the merit sclection basis,

Section & (4) (3) (&) would provide that except as otherwise provided in the
next paragraph down, judges of the courts of common pleas shall be elected by the
ol ectors of the county or district. The '"couniy or district" language which the,
Coumitice previously agreed upon and is taken from the Tri-1 Court Draft No. 3.

And o judge would have to reside during his term of olfice in the county or district
frow which he was elected,

Subdivision (3) (B) is the controversial paragraph. It would give the General
Assembly the power to put any or all judges of courts of common pleas under merit
selection. This will have to be modified in accordance with the Committee's present
wishes,

Section & (B) (4) (&) would provide for an initial period -- a provisional term
of two yeavs for any jude who was appointed for a vacancy from a list submitted
by a nominating commission, in other words, anyone who was initially appointed under
a merit selection plan.

Mr. Montgomery pointed out tha. this subparagraph is new and was based on a
thought expressed at the last meeting. Mr. Nemeth agreed, and suggested the reading
of the subparagraph ( on p. 2) word by word. The idea was, he said, to make the initial
term to be served shorter than a full term, and he read the paragraph in full. 1In
response to a request from the chair for comments, Mr. Norris questioned the use of
the word "provisional" as a description of "term'", and said that he felt that the
word "initial" would be morc descriptive.

Mr. Norris: "Provisional' might lead some governor to believe that he could withdraw
the appointment.

Mr, Norris then moved to substitute "initial". The motion was seconded by Mr.
Mansfield and received the affirmative vote of all who voted,

Mr. Mansfield: 1I'm not sure that I understand the procedure we're engaged in, in
that I'm not sure that this draft represents Committee thinking so far., That is to
say, apparently this draft contains some matters that the Committee has agreed to and
some items which it has not discussed,.

Mr. Nemeth explained that it is an evolution of the two previous drafts,
Mr. Mansfield: As far as our discussion is concerned, I have no objection to pro-

ceeding in this manner, except that I'm wondering, coming back to division 3 (A),
for example, where we say "“county or district", T question whether this is a matter
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thae has been deciced.

Mr, Montgomeiy: Yes, tue Committee has acted upon this provision and the Committee
would have to unde its pr.vious action to make changes there.

Mr, Mansfield: My quescion is one of procedure. Presumably no one member of the
Commiitee who did not vote in favor of that could raise the question. It would take
some member of the committee who did vote for that to ask for a reconsideration. Am
I correct?

Mr, Montgomery: I don't think it makes any difference who voted for it. If a Com-
mittee member wants it to be reconsidered, I think that he should make such a motion
and (he Committee as a whole decide whether it wishes to reconsider.

Mr, Mansfield: If it is in order, I would like to move thaL the Committee reconsider
tue language in 3(A) with respect to including "or districts."

_Mr, Roberto: T will second that for the purpose of the courtesy of letting Mr,
Mansfield express his position in the issue, I'm not sure that I either agree or
understand 1L yet.

Mr, Montgomery: I don't think that it would be an appropriate topic for our discussion
today., I think that it would have to be put on the agenda for another meeting., 1It's
been moved and seconded that the Committee reconsider its decision to provide for the
districting of courts at the common pleas level. Any discussion?

Mr. Norris: I would part company with Mr. Mansfield on this point. I think thet dis-
tricting 18 necessary. For us to make a recommendation to reverse what the people
have jusi done by statewide vote, it seems to me, would be ill-advised, I do think
that we need to preserve local option in this area of selection of judges. But I
practice in rural counties, also, and I find that this idea of each county having

its own judge is 1llusory. Those judges are very frequently absent. Practicioners
will tell you that thiey don't have a judge many days of the year, and the reason 1s
th: . judges are so underpaid that they have to sit by assignment in the urban counties.

(A protest was reglstered at this point that this i: no longer true.)

T just finished some litigation in a rural county next to mine, and we were
three weeks finding a judge. The probate judge was trying cases in one county, the
common pleas judge in another county, I don't blame them. They don't have any work,
They should be sitting by assignment., I just think that this concept of having to have
your judge there is illusory. It can't be pupported by caseload; and the lawyers don't
have their judge there much of the time In many instances now, When we finally get
to the place where we can district logitally, so that we have uniform salaries paid
by the stat: for &all judges, with consistent caseloads, and we combine the municipal
and county courts with common pleas -- at this point we will have a lot better use of
judicial manpower,

I think that the proposal to eliminate the provision goes backward. Let me give
~ you an example. In some of the rural counties, you have a minimum of three judges.
Suppose you have an emergency motion. The common pleas judge isn't there -- he's
on assignment. The probate judge doesn't get along with him or else he is somewhere
else, Across the street or in the basement, as the case may be, {s a municipal or
county court judge. He's hearing the traffic cases, and he can't do anything for
you, So you have to get & judge in by assignment or run down a jud.e, for a hearing
on a motion that demands an immediate hearing.
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We utilize judicial manpowcer so poorly in this state. This is the position that
the Gencral Assembly took. Tt is scandalous. We have enough judges in this state.
The problem is that we don't utilize their time. And the only way that we are going to
be able to do that, in my opinion, is by districting. I know that this is upsetting to
my rural brethren, but I think that I understand problems there too. We must allow
the General Assembly, on a case by case basis, to provide for districting and better
utilization of judicial manpower.

Mr. Guggenheim: I rarely disagree with Mr. Mansfield, foi whose opinions I have a high
regard. But I would like to say this -- I hate to re-open something on which we have
already voted. First of all, this matter will come up before the full Commission, and
there will be another full discussion of it. Secondly, I don't believe that this sec-
tion makes it mandatory to district, It merely authorizes districting, is that not

so? (It was agreed) My main point is thai this should come up before the full Com-
mission instead of our going backward at this point to reconsider,

Mr. Mansfield: I don't think thai Mr. Norris and I are in complete disagreement,

What I am driving at is not to avoid districting for purposes of administration or

for trying cases. I'm suggesting thal any common pleas court have jurisdiction dis-
trict-wide. Whal I am trying to suggest, however is that each county have a common
pleas judge, and T don't think that this represents a conflict. That common pleas judge
may have jurisdictien throughout the district.

Mr. Norris: T follow whot you are saying. The question is whether to open up the
issue.

¥Mr, Mansfield: I'm not suggesting the abolition of districts per se.

{r. Montgomery: You're not advocating anything but reconsideration. Does any member
of the subcommittee wish to be heard on this metion? That the Committee reconsider
the vote on districting.

L Mr. Mansfield asked if a member of the Committee could still ask a visitor to
speak. Mr, Montgomery replied that he could, Mr. Mansfield then asked the chairman
to recogrize Judge Perkinss for this purpose. The Chairman asked Judge Perkins: to
confine hic presentation to five minutes in view of the lateness of the hour.

Jud,e Perkins: I'm not going to speak on the merits or demcrits of districting. T
W going to cpeul forcefully for permitting a discussion. Most of you know ebout the
Lidniolt mencuver et was condunted in the legislatuve at 11 p.m. of the last night
of the session when the districting was for the first time put in, without any com-
mittce hoaviags, without any public dnnut, without any Jdiscuscion whatsoever., e

hat o weoen afltase ot concept since 1L ocawe un, This is the first foruin where we
wie ackiay for o discussion, Tlo liave prepiived @ caseload per judge study for every
cowmon nlecs court the state of Ohio, T1'11 t21l1 you just one fzct about it. You
would think that mosc of the cavclowd per judgz problems were in the big counties.

0Ff the ten nisucst caselnsds per Judge, five were oune-judge counties, three were two-
judse countics, and only two were tle metropolitan counties. There hrs been no justi-
fication in fact for districting. Ve have facts tha. we would like to present. All
we are asking is permission to prosent our side of the case, This would require you
to vote iu this Commitice for reconsideration.

r. Montgomery: Thank you, Juige. I don't thin% tha. it is foir to say that the

fommitte2 did not entcrtain or solicit all viewpoints on the subject. We made an
exhaustive search.
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The mo:ion in veeoncider was defeated. Mr, Mansfield asked if 2 member could
file a dissenting »plnion and was wssured thac he could do so,

Mr., Montgomcry announced thet there would be two meetings in October, and tha

one would purobably coincide with the October Conmission meeting, The meeting ad-
journed &t 1:55 p.m.
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Ohio Constitutional Revision Commission
Judiciary Committee
October 9, 1974

Summary

The Judiciary Committee met at 1:30 p.m., Wednesday, October 9, 1974, in
Room 10 of the House of Representatives. Present were Chairman Montgomery,
Dr. Cunningham, Senator Gillmor, Mr. Guggenheim and Mr. Norris. Also present
were Judge Robert Leach, Committee Special Consultant, Robert Manning and E. A,
Whitaker representing the Ohio State Bar Association, Judge William Radcliff,
Administrative Director of the Courts, Elizabeth Brownell representing the
League of Women Voters, and from the staff Director Eriksson, Mr. Nemeth, Mrs.
Hunter and Mr. Evans.

The minutes of the last meeting were approved. Mr. Montgomery asked Senator
Gillmor if, not having been present at the last meeting, he had any questions about
action taken. He explained that the committee had endorsed merit selection at the
supreme and appellate levels, with an optional provision to apply at the common
pleas level. Senator Gillmor indicated that he had read the minutes and understood
the action taken.

Mr. Montgomery - We will turn to section 6(A) (3) (b). A question raised at the
last meeting by a guest and by Mr, Mansfield is whether we want to take another
look at districting. The committee voted that we would not as a committee review
our districting decision, but that anyone who wished to be heard on the subject
could be heard at the regular Commission meeting. As things now stand, the commit-
tee's decision to endorse districting is still operative.

Mr. Montgomery then asked Mr, Nemeth to explain the Substitute for Section
6 (A) (3) (b) of Revised Draft Proposal #1 (Sept. 19, 1974), the substitute bear-
ing the date of October 9, 1974,

Mr. Nemeth ~ One of the decisions made by the committee at the last meeting was to
provide for an "opting in' procedure relative to merit selection for common pleas
courts that involved a vote of the people living within the jurisdiction of each
court. The previous draft proposal provided for "opting in", but it would have
been accomplished by law, passed by the General Assembly. There was a change in
policy here that required a rewriting of that portion of the draft referring to
opting in for purposes of merit selection at the common pleas level.

Mr. Montgomery - We dodge the county versus district problem by using the terminology
"territorial jurisdiction."

Mr. Nemeth - Yes, that was done deliberately because of the committee's decision

not to reverse its districting position. It will be permissible in the future to
create common pleas courts on the district basis as the Constitution now provides,

if the General Assembly decides to do so. And in order to accommodate both that
provision and to permit voting by the electors who live within the jurisdictiom of

a particular common pleas court, we have selected general language for this substitute.

Mr. Nemeth then read the proposed new language as follows: 'JUDGES OF ANY COURT OF
COMMON PLEAS MAY BE NOMINATED, APPOINTED, AND RETAINED IN OFFICE IN THE SAME MANNER
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AS JUSTICES OF THE SUPREME COURT AND JUDGES OF THE COURTS OF APPEALS, UPON THE

AFFIRMATIVE VOTE OF A MAJORITY OF THE ELECTORS WITHIN THE TERRITORIAL JURISDIC~
TION OF A COURT VOTING ON THE QUESTION. THE GENERAL ASSEMBLY SHALL PROVIDE THE
METHOD OF SUBMISSION OF THE QUESTION,"

Mr., Guggenheim then asked if it would be appropriate to make a suggestion
for rephrasing the language for clarity. His suggestion affected the following
portion of the substitute (his additions underlined and deletions stricken
through): ". . . UPON THE AFFIRMATIVE VOTE OF A MAJORITY OF THE ELECTORS VOTING
ON THE QUESTION WITHIN THE TERRITORIAL JURISDICTION OF A SUCH COURT VOZEIN&~8N
THRE-QUBSBION ., ., ." It was agreed that his suggestion was nonsubstantive, A
motion to revise was made and seconded and the amendment was adopted by vote of
the committee. Mr. Montgomery asked for additional comments on the substitute.
He said that he felt that the committee should take action on it., Mr. Nemeth
commented that adoption of the language will require some rewriting of Revised
Draft Proposal #1 for compatibility but the re-writing will not involve any more
changes in substance.

Mr, Montgomery - Are there any more comments on the overall desirability of the
paragraph? _

Senator Gillmer - I think that the wording is good for what you are setting out
to accomplish, but I will note "no' because I do not favor the concept,

Mr, Montgomery - However, at the last meeting we passed on the concept and simply
agked the staff to come up with appropriate language, As I see it, then, we will
be voting on the form and not the substance.

Senator Gillmor said that he would have voted "no' on any merit selection had
he been present at the last meeting and wished to record his sentiments on this
matter, Mr. Montgomery asked 1f there were Commission rules governing sub-committee
action, and Mrs, Eriksson responded that there are no rules, The practice has been
to adopt by majority action of members present at a meeting, BSenator Gillmor could
be recorded as a "no" vote, Mr, Montgomery asked that the minutes of this meeting
reflect Senator Gillmor's '"mno" vote.

He then asked for a motion to approve the language as submitted to the staff
in response to committee directive at the last meeting., Mr, Guggenheim moved
adoption of the language as amended and Dr, Cunningham seconded the motion. The
substitute as revised was adopted.

Mr, Montgomery asked if there were additional matters to be discussed having
to do with merit selectiom.

N h =~ There are some matters that the committee should be aware of even
though they may make no difference in the ultimate outcome of how this section
is handled. Section 6(A) (3) (b) was drafted in very general terms, and the
General Assembly would have a number of alternatives under its provisions. One
possibility is that the General Assembly would provide for an initiative procedure
by which the question of merit selection would get on the ballot, Another is that
- the General Assembly could provide for a referendum procedure, Also, the language
that you have adopted leaves open the question of whether or not the General Assembly
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shall mandate that there be a vote statewide on the question, or whether it is
submitted only within the territorial jurisdiction of a particular court. There
are a number of options for the General Assembly under this rather broad language.

Judge Leach - Do you mean a vote statewide as to whether a vote will be permitted
anywhere in the state? I don't understand.

Mr. Nemeth - No, a vote statewide by the electors within the territorial jurisdic-
tion of each court to whether or not merit selection should be adopted within that
particular jurisdiction.

It was explained further that what would be involved would be a vote in all
common pleas court districts at the same time. This is at least a possibility.

Judge Leach - In other words, say to each common pleas court area "Do you want to
adopt merit selection?" If the voters of the area say 'yes," they are in; if they
say "no," they are not. This would not involve initiative petition.

Mrs. Eriksson - That is right.

Senator Gillmor - I would be opposed to that alternative. I could favor a procedure
that would make it relatively easy to get the question on the ballot in any area if
that is desired, but I am not in favor of forcing the vote.

Mr. Montgomery - However, Mr. Nemeth is just pointing out questions that the legis-
lature will have to think through in implementing the provision as we have adopted
it. We think that these alternatives should be mentioned for the record. Senator,
would you care to give us views on the whole matter?

Senator Gillmor -~ Well, I do not approve of the direction that we are going in=--ap-
proving a modified Missouri plan. I think that with all the evils of the elective
system I prefer it. Once the decision has been made to proceed in the direction you
have chosen, however, I think that the committee is doing a good job going from there.
I would like to be helpful in devising the form for these recommendations even though
I do not agree with them.

The committee then turned its attention to Court of Appeals Draft No. 2, dated
August 29, 1974.

Mr. Nemeth - This Draft No. 2 is the result of instructions issued at the June meet~-
ing of the committee. There are three major changes from the first draft.

First, the principal seat provision has been made permissive instead of manda=-
tory. This is in Division 3 (A) on page 1 of Draft #2. Second, the reference to
an administrator within each appellate district has been removed. There has also
been a substitution of two alternatives on the employment of personnel. The first
refers to employees of the courts of appeals only; the second applies to all per=-
sonnel of the judicial department. The first such alternative is found in Division
(E) on page 2. The second is found in Division 5 (B) on page 4. The third substantive
change is to preserve the proposal for allowing the lateral transfer of cases but
dropping vertical transfer and the requirement that the parties consent to the transfer.



This is found in 3 (D) on page 2.

Mr, Montgomery - What is the status of our resolutions for recommendations to the
Commission on the Court of Appeals? Have we simply received testimony and debated
it, or have we passed a resolution?

y;i Nemeth -~ I believe that the committee has adopted certain specific provisions.
I'11 have to check the minutes to make sure, I believe that the concepts that were
put forward in Draft No. 1 (dated June 4, 1974) were approved by the committee and
the staff was directed to make the changes that I have just outlined and that are
here in Draft No. 2.

. (Mr, Montgomery asked that the minutes be checked on this point. The minutes
of June 17, 1974 do disclose that the committee approved certain portions of Draft
No. 1 and asked for redrafting of other portions,)

Mr. Montgomery then asked Mr. Nemeth to go over the provisions of Draft #2
on a line=by-line basis,

Mr, Nemeth ~ Section 3 (A) reads: '"The state shall be divided by law into compact
appellate districts in each of which there shall be a court of appeals consisting of

A MINIMIM OF three judges. (The addition of "A MINIMUM OF'" eliminates the necessity

of the second sentence in the section.) UNLESS THE PARTIES AGREE, PRIOR TO HEARING,

TO HAVE A CASE HEARD BY TWO JUDGES, three judges shall participate in the hearing and
disposition of each case,

Judge Leach = May we discuss this line by line? (It was agreed to do sa,) My question
at this point is, suppose that on the day of the hearing one judge is ill and the
parties show up and all agree that the case can be heard, Why should they have to
agree 'prior to hearing'?

Mr, Nemeth - Well, that would still be prior to hearing-prior to oral argument,

Judge Leach - Well, suppose after oral argument, one judge drops dead~-why shouldn't
the parties be able to agree that the two judges go ahead with decision?

Mr, Guggenheim - You are suggesting that '"prior to hearing" should be deleted?
Judge Leach - That is the issue I raise,
Mr, Guggenheim - I don't see that it would hurt,

There was discussion of the point, A parallel situatfon occurs when a juror
dies in the middle of trial. The point that was urged is that 1f the parties agree,
the case should be able to go on to disposition., Mr, Guggenheim moved to delete the
phrase ", PRIOR TO HEARING," Senator Gillmor seconded the motion, and it was adepted.

Mr, Nemeth - "THE JUDGES OF EACH COURT OF APPEALS SHALL SELECT ONE OF THEIR NUMBER,
BY MAJORITY VOTE, TO ACT AS PRESIDING JUDGE, TO SERVE AT THETIR PLEASURE. IF THE
JUDGES ARE UNABLE BECAUSE OF EQUAL DIVISION OF THE VOTE TO MAKE SUCH SELECTION, THE
JUDGE HAVING THE LONGEST TOTAL SERVICE ON THE COURT SHALL SERVE AS PRESIDING JUDGE
UNTIL SELECTION IS MADE BY VOTE, THE PRESIDING JUDGE SHALL HAVE SUCH DUTIES AND
EXERCISE SUCH POWERS AS ARE PRESCRIBED BY RULE OF THE SUPREME COURT."
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This procedure for the selection of a presiding judge and the description of
his powers and duties parallels that which is now provided for common pleas court
judges and that, as far as I understand it, was the only intent of the committee in
approving this language the first time around.

"THE COURT OF APPEALS MAY SELECT ONE OF THE COUNTIES IN ITS DISTRICT AS ITS
PRINCIPAL SEAT." This is a change from Draft #1 where the selection of a principal
seat would havebeen mandatory. The committee voted that it did not wish to make
it mandatory.

The last sentence of 3 (A) would read: '"Each county shall provide a proper
and convenient place for the court of appeals to hold court, AS PROVIDED BY LAW."

The next to last sentence is the same as in the present Constitution: '"The
court shall hold sessions in each county of the district as the necessity arises."

Mr. Montgomery - If we have districts for our common pleas courts, and all the
records are in district offices, aren't we going to run into trouble here on record
keeping? Or will there always be a court site in every county? Judge Radcliff?

Judge Radcliff - There will be until such time as the old courthouses disappear by
lack of use because of the consolidation of districts. But for the next twenty years
there will be a courthouse in every county.

Mr. Montgomery - Let's suppose that there are no records in a particular county . . .

Judge Radcliff - By that time, when you have district courts, you will have a clerk
of a district who shall also be the clerk of the court of appeals in which that dis=-
trist is located~-an appointive clerk.

Mr. Montgomery - And he would have to go along with that court ~- take the documents
to that county?

Mr. Guggenheim - The sentence says 'as the necessity arises." The situation might
become so onerous that the situation wouldn't arise.

Mr, Montgomery - I simply wanted to raise the question.

Mr. Nemeth then returned to the last sentence of Division (A), which he had read
aloud. The change involves reference to the county commissioners and their duty to
provide a place for court. The change is to the effect that a place for court would
be established "as provided by law." The change in this sentence is merely one of
clarification, said Mr. Nemeth, because providing space for a court is a county re-
sponsibility, not that of any individual body. It is possible that at some time in
the future county governments will change in structure to charter form or in other
ways, he explained.

Mr, Nemeth - There is no change from the present Constitution to this Draft in Divisions
(B) and (C). These divisions refer to jurisdiction and the number of judges needed to
decide a case. ;(It was pointed out that (B) (3), third sentence, contains a reference
to "three judges" in a provision for concurrence and that the three is stricken to com=~
port with the change in (3) (A) about the number of judges required to decide a case.)
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Paragraph (D) would read: '"CASES MAY BE TRANSFERRED FROM ONE COURT OF APPEALS
TO ANOTHER AS PROVIDED BY RULES PROMULGATED BY THE SUPREME COURT," There could be an
optional clause attached to this, It would read: '"PURSUANT TO ITS POWER OF GENERAL
SUPERINTENDENCE CONFERRED BY DIVISION (A) (1) OF SECTION 5 OF THIS CONSTITUTION."
This is a policy decision that the committee will have to make, Whether or not this
clause is inserted may make a differemce in the way the section is interpreted, There
are rules that the Court has to submit to the General Assembly, These don't include
the rules of superintendence, If it is desired to make the rules concerning the
transfer of cases part of the supreintendence rules it might be advisable to say so.
The rules of superintendence are not subject to review by the General Assembly.

It was agreed that if the optional clause 1s not included there may be a question
about whether or not this power falls under the superintendence power or whether it
falls in the rule-making power that is subject to review.

Senator Gillmor - What is the situation now?

Judge Radcliff ~ You can't transfer cases laterally. You can transfer judges but not
cases, This 1s an additional tool that the committee felt might be advantageous in
getting backlog reduced in busy courts by transferring cases to courts that aren 't 80
buiy.

Judge Radcliff was asked his opinion about the clause, He stated that he felt it
is purely a matter for the General Assembly to decide, "If they feel that this is
procedural and should be subject to their review," he said, that is fine, If they feel
its superintendence, then it is not subject to submission to the General Assembly.

The Court does not want to get into the position of appearing to gather more powers
to itself. I would leave it to the legislature,"

It was pointed out that the authority for the movement of judges is in the Consti~-
tution itself. That is not the subject of rule~-the Chief Justice has the comstitutional
paver,

Senator Gillmor ~- Might it not be better tactically not to get into an area that may
potentially be a conflict?

There was discussion about the tactics of putting in the optional clause versus
omitting it. One position expressed was that its inclusion might appear to be pushing
through an unpopular idea. Another idea suggested was that it be included so that it
could be deleted by the legislature. In any case the optional clause could be explained
in supporting memoranda, giving the General Assembly the greatest leeway. Some con=~
gsideration was given to presenting the paragraph in two optional forms to the legisla~
ture. Senator Gillmor thought that it might not meet the favor of some members of the
legislature if it were submitted in a form that would not make the rules subject to

review by the General Assembly, It was decided that the optional clause would not be
included in the section as submitted in the recommendation but that it would be sug-
gested and explained in the committee commentary. :

: Mr, Nemeth was asked to read Section 3 (E), as follows: '"THE SUPREME COURT MAY
FPROMULGATE RULES GOVERNING THE EMPLOYMENT AND DUTIES OF PERSONNEL EMPLOYED BY THE
COURTS OF APPEALS"~~with again, an optional clause~«''PURSUANT TO ITS POWER OF GENERAL
SUPERINTENDENCE CONFERRED BY DIVISION (A) (1) OF SECTION 5 OF THIS CONSTITUTION."

3689




-7 -

Mr., Nemeth = This provision would best be discussed in conjunction with the second
personnel alternative, which appears on page 4 of this draft in the next to last
paragraph. This second personnel alternative reads: '"THE SUPREME COURT MAY PROM-
ULGATE RULES GOVERNING THE EMPLOYMENT AND DUTIES OF PERSONNEL IN THE JUDICIAL DE-
PARTMENT." Agsin, there is an optional clause: "AS LONG AS THE OFFICE OF CLERK

OF COURTS IS AN ELECTIVE OFFICE, SUCH RULES SHALL NOT EXTEND TO THE CLERK OF COURTS

OR TO PERSONNEL EMPLOYED IN THE OFFICE OF THE CLERK OF COURTS, WHICH SHALL BE GOV=
ERNED AS PROVIDED BY IAW." The two alternatives are self-explanatory. The first

one refers only to personnel employed by courts of appeals. The second alternative re-
fers to employment of all personnel within the judicial department, except judges.

Mr. Montgomery - We have two questions: Do you favor a broad approach or narrow
approach to personnel? And, again, should these be by rules under the superintendence
power or should the rules be approved by the legislature?

Again, the matter of tactics came under discussion. Would the inclusion of a
reference to superintendence make enemies in the legislature? Senator Gillmor said
that his view was pretty much the same as on paragraph (D) of Section 3--that the
inclusion of the optional clause might make the provision less palatable. It was
agreed by consensus that the optional clause in 3 (E) would not be included.

Mr. Montgomery - The other issue is, do we want a general provision for the entire
judicial department rather than for the court of appeals only? If so, we take the
suggestion on page 4, in place of the language on page 2. It seems logical that if
we are going to have such a provision it should apply to the entire judicial de-
partment, as clearly and succinctly as possible.

Mr, Guggenheim - If we adopt the provision for the court of appeals only, what happens
to the rest of the courts and personnel?

It was agreed that they would each be handled separately in that event. It was
suggested that to have rules applying to all personnel within the judicial department
is more compatible with an integrated court system, a concept that the committee has
endorsed. The import of the option was discussed=-~whether without the reference to
superintendence it is clear that the legislature reviews rules governing personnel.
Judge Leach suggested that to make the language specific on this point there could be
a reference to the provision calling for legislative review of rules. A question was
raised about the optional sentence relative to the clerk of courts on page 4. Mr.
Nemeth explained that its inclusion is based on recognition of the fact that the
clerks of courts are independent elective officers, As long as they are elected, he
explained, there would probably be a built=-in resistance to accepting any rules from
the Supreme Court as to the type of personnel, and so on.

Judge Radcliff ~ The clerk exercises two important functions, as you all know=--a
title department and licensing.

Mr, Norris - Wouldn't this language better fit on page 3, just preceding the sentence
that reads: '"Proposed rules shall be filed . . . with the clerk of each house of
the general assembly . . . not later than the fifteenth day of January?'" Placement
there would eliminate any question about whether the rules are subject to legislative
review.

It was agreed that this would eliminate the question.
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Mr. Norris - I have another question about the first paragraph on page 4, As I
recall we ended up saying that the Court should be in position to advise the legis~
lature on redistricting. The Court would recommend; the legislature would have to
take action by statute. Is that correct?

Mr, Nemeth - That is my understanding.

Mr, Montgomery - Can we agree then that there should be one paragraph on judicial
personnel? And shall it be moved to 5 (B) so that it is clearly not within rules
of superintendence? It would then precede the sentence that begins '"Proposed rules . , "

Mr., Norris moved for the repositioning. Dr. Cunningham seconded, and the motion
was adopted. It was agreed that paragraph 3 (E) in page 2 would be deleted completely,
The committee then turned its attention to the optional sentence concerning the clerk
of courts on page 4. Mr, Guggenheim asked why it could not be removed? Wouldn't that
question be taken care of in the rules promulgated by the Court and approved by the
legislature, he asked,

Again, there was a discussion of tactics, It was felt that its inclusion would
help to get the whole section passed. The idea was expressed that without such pro-
tection the whole package runs the chance of opposition from the clerks, Similar
questions were met in the writing of the Modern Courts Amendment when it came to the
probate court, which was being deleted as an independent court. For example, the
probate judge was allowed to remain as his own ex officio clerk to lessen oppositionm.

Mr, Montgomery - This is offered as an optional clause, so we should have a resolution
to include it,

Senator Gillmor moved to include the sentence, Mr, Norris seconded the motion,
and it was adopted,

Mr. Mamnning asked if the optional sentence about the clerk would also re reposi-
tioned on page 3 in 5 (B). It was agreed that it would also be moved.

A question was asked about why the last two and a half lines are deleted on page &.

Mr, Nemeth ~ The sentence refers to courts established by law, and there will be no
such courts. The sentence is limited to such courts and therefore it is unnecessary.

It was agreed that the Court has power without this provision to adopt rules for hear=
ing disqualification matters involving judges of courts established in the Constitutionm,
so that it can be deleted and not simply amended.

Mr, Montgomery reviewed the changes that had been agreed to: provision for two
judge hearing by agreement of the parties at any stage of the proceeding; deletion
of county commissioners in provision for establishing a place for court; provision
for transfer of cases laterally without approval of the parties by rule that would
have to be approved by the legislature; and finally, the article on personnel,

Mr. Norris, who had not been present during the two-judge panal discussion, asked
about the intent of that provision. It was explained that to allow such a disposition
could amount to a big time saver,

My, Montgomery ~ We have also made the establishment of a central headquarters optiomal,
We are ready for a motion to accept or reject this amendment package relative to the
court of appeals.
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Mr. Guggenheim so moved, and Mr. Norris seconded. The Draft as amended was
adopted.

Senator Gillmor reminded the committee that the Commission was originally charged
with shortening and modernizing the Constitution and he wondered if the amendments
adopted didn't have the effect of lengthening instead of shortening the Constitution.
He pointed to the first paragraph on page 4 as an example. Is it necessary that this
be in the Ohio Constitution, he asked, if the Constitution is to be a fundamental
document? He said that this kind of question bothered him about other Commission
recommendations as well.

There were various responses. It was pointed out that the Commission was
attempting to remove material that could be categorized as surplusage. Mr. Norris
said that he did not see how a new department of government could be established
(as it was, he said, a judicial department) without adding some words. He continued:
""There are other portions of the Constitution where we can do some editing and take
out unnecessary language. But what we are doing here, it seems to me, is adopting
a new department of govermment. Courts before didn't do anything but decide contro-
versies among the parties, so all that had to be done was to provide for the courts.
Here the judicial department of government is going to have other responsibilities.
We almost have to spell some of this out. The other alternative is to say that the
legislature may by statute grant the authority to recommend districts and so forth."

Mr. Montgomery =~ This takes us to judicial terms. We still have some time.

Mr, Nemeth - Judicial terms are on the schedule for the next meeting, as you have
noticed. However, because of some discussion at the last Commission meeting we wish
to point out a conflict and the discussion that took place. The question arose be-~
cause Section 2 of Article XVII (Elections) has reference to terms of some judges.
(At this point Mr. Nemeth referred to Research Study No. 40 in which judicial terms
are discussed.) The Elections and Suffrage Committee is recommending the repeal of
this particular sentence. Since part refers to judicial terms, there was some feel-
ing expressed that the matter ought to be put before the Judiciary Committee also.
In the draft on trial court structure this committee has agreed to a provision which
would establish terms of not less than 6 years for all judges, including supreme,
appellate, and common pleas. That is what the present Article IV provides. So the
committee has recommended no substantive change from Article IV, Section 6. But there
is a conflict between that section and Section 2 of Article XVII, because the latter
fixes the terms of common pleas and probate judges at six years. This conflict has
never been litigated, probably because of the fact that the length of term provided
in both of these sections is exactly the same. But there would appear to be a conflict
in that Article XVII limits terms of common pleas judges to six years and Article IV
says that the terms shall be not less than six years. There was some sentiment ex~
pressed at the Commission meeting to the effect that some members would not like to
see the General Assembly have the power to provide a twelve year term, for example,
for common pleas court judges. So this is a consideration for this committee. Does
it wish to change its prior recommendation in light of this or not?

Mr. Montgomery - Certainly there should not be more than one pronouncement on judicial
terms in the Constitution.

Mr. Nemeth - If the Elections and Suffrage recommendation is adopted there will not be.

Mr. Montgomery - How do we handle the provisional or initial term provision that we
adopted?




- 10 -

Mr, Norris =~ Executive and legislative terms are set in the Constitution, We don't
glve the General Assembly any option. Why shouldn't we take the same approach with
the judiciary--six years?

Mrs, Eriksson - For all judges~=~or just for common pleas?
Mr, Norris - All judges.

Mr, Nemeth - I think that philosophically speaking there can be some arguments made
for permitting the terms of appellate judges, particularly, to be lengthier than
the terms of trial judges.

Mys, Hunter - It was the Modern Courts Amendment that made this provision uniform for
all three levels of courts, Prior to the Modern Courts amendment Supreme Court terms
could be In excess of six years, but court of appeals and common pleas were fixed at
8ix years,

Judge Leach - Isn't it true that historically the language has read "not less than
six years" but the terms have not been increased? It has been more academic than
practical,

Mrs, Eriksson ~ For the Supreme Court it has been in the Constitution at not less than
8ix years, but for courts of appeals and common pleas the terms were set at six years
prior to 1968.

There is no history of change, it was agreed.

Norris ~ It seems to me that the ability to lengthen terms runs contrary to the
merit selection concept. One of the purposes of merit selection is security of tenure,
Why increase the term also?

The suggestion was made that this could be used as an effective argument against
merit selection~~i.e, that the legislature could lengthen terms. Mr. Norris felt that
the provision invites opposition to merit selection. He stated that voters must be
convinced that they have a real opportunity to remove a judge. There was consensus that
the Constitution should provide for six year terms, but Mr, Montgomery said that the
staff should work out the language with respect to full terms and problems that might
arise in the provision governing initial terms under merit select:ion,

Judge Leach - One more thought. I'm not sure of the exact language, but some of the
language re initial terms, as I recall it, raises a question in my mind that I illus~
trate by a hypothetical case, "A" is retained for a full 6 years, He then dies or
resigns in the first three years, The way this is worded now, the man who takes his
place would initially come in for two years, then run for the last two years of the
man's term whom he followed, In other words, he has a 2, and a 2, and then a 6, It
seems to me logical that if you are simply trying to accomplish the initial two year
trial period, and after that give him six years, you don't pick up another man's term,
but simply provide that his successor begins with his full six years after the initial
two years, Historically, the reason we have had the pick up the other term idea in
Ohjo 18 so that we wouldn't have too many people all being elected in the same year,
although the legislature has gotten around that., For example, in the municipal court
in Columbus, 7 of the 10 judges come up all at one time, two at another time, and one
another time. But this would not really affect it, and I think that the language should
quite appropriately be adopted by changing it to provide that when a new man comes in,
he goes for two years initially (with whatever added months you'd need to have that
equal out for an even numbered year), and after that he goes in for six,

o503




- 11 -

Mrs. Eriksson - I think that the reason the draft was done this way is because the
Constitution already provides that the General Assembly should fix the beginning
and ending dates of terms and we were retaining this provision. That is carried
forward in the present statutory law, which does say which judge's term begins on
which day. That would have to be changed if you were going to have a flexible
system. The terms would be constantly changing. However, if there is no objection
to that, of course it can be changed.

Judge Leach - It seems odd to me for a man in private practice, considering appoint~-
ment to a judgeship, to have to say "I'll be in for two years, then I have to run
for another two before I begin my six."

Mr. Norris - Why not have him run for four?

Mr. Guggenheim - Did we not give up the two year trial period in voting for six
year terms?

It was agreed that this had not been done. Mr, Montgomery asked the staff to
take these comments into consideration to see if the present language is sound or if
there is an alternate.

Several hypothetical situations were discussed==e.g., If one were appointed to
fill a judgeship with 5 years remaining in the term, he would serve a two=-year pro-
visional term, plus whatever months are necessary to get to an even-numbered year
(at least 2 years away--3 even) and then pick up the balance of the term under the
present language. Mr., Montgomery expressed interest in finding out how other states
handle the situation where a provisional term is provided. Mr. Nemeth said most
permit the terms to float. Mrs. Eriksson said that she thought probably that in those
states statutes do not establish specific fixed terms as in Ohio.

Mr. Montgomery asked the staff to review this subject. He announced that the
next meeting of the committee would be a dinner meeting on October 23 at the Athletic
Club. Matters to be taken up will include those left pending from this meeting,
plus compensation, terms retirement, and related matters, removal, and any new
matter than can be worked into the meeting.



Ohio Constitutional Revision Commigsion
Judiciary Committee
October 23, 1974
Summary

The Judiciary Committee convened for a dinner meeting which began at 6 p.m, at the
Athletic Club in Columbus on October 23, 1974, Present were Chairman Montgomery,
Dr, Cunningham, Mr. Guggenheim, and Mr, Skipton. Also present were Judge Williem Radcliff,
Administrative Director of the Courts, Allen Whaling, Fxecutive Director of the Ohio
Judicial Conference, Judge Robert Leach, Committee Special Consultant, E.A. Whitaker
and Robert Manning, representing the Ohio State Bar Association, Mrs. Hilliker, represen-
ting the League of Women Voters and Robert Hyatt of the Ohio Prosecuting Attorney's
Association., BStaff representatives included Mr. Nemeth, Mrs. Hunter, and Mr, Evans,

Mr. Montgomery opened the meeting by stating that minutes of the last meeting had
been received and asking for a motion that their reading be waived, WMr. Guggenheim so
moved, Dr. Cunningham seconded, and the motion was adopted. He then asked Mr. Nemeth
to discuss judicial terms, a subject that was touched upon at the last meeting. There
it had been noted that there are two conflicting provisions in the Constitution with
respect to terms and Committee consensus had been expressed that terms should be ex-
pressed in fixed numbers of years rather than on a '"not less than" basis. The further
question had been raised about initial terms under merit selection.

Mr, Nemeth: The Committee came to the general conclusion that it wished to limit judicial
terms to six years. A further question raised at that meeting is addressed by the memo-
randum entitled "Terms in Merit Selection Jurisdictions,' dated October 23, 1974. This
has to do with the fact that the draft now pending before the Committee provides for
an initial term of two years for any judge appointed under the merit plan, at which
time he must stand for retention in office at a general election for the remainder of
the term to which he was appointed before he is eligible to run for retention for a
full term, There was a question raised as to the advisability of electing a man or
women only to the remainder of the term to which he or she was appointed, if there 1is a
remainder, instead of giving such person a full term at the first retention election.
The staff was asked to investigate the question of how the matter is handled in juris-
dictions that presently employ merit selection., This memorandum is a summary of what we
found in an examination of 7 of the states which have merit selection across the board,
that is, at every court level which exists from the supreme court on down to the trial
court of general jurisdiction. There may be a few more states where the plan has been
recently adopted, but we did not have the opportunity to investigate that. The start-
ing point for this particular memo was the information which we had last April when we
firset started reading on the question of merit selection. The states of Alaska, Colo-
rado, Iowa, Missouri, Nebraska, Utah, and Wyoming at that time applied merit selection
to every level of courts, Among these seven, the first five solved the problem by in
some way or another creating a "floating" term., All seven of them provide for an
initial term of some length, at least one year and some three years plus. Of the seven
states only two -- Utah and Wyoming -~ elect a man or women only to the remainder of
the term to which he or she was appointed initially, 1In the pther five states, the
judge in question is retained for a full term, if at all,

Page 2 of the memorandum shows a break-down, state-by-state.

, Mr. Montgomery asked about the specific provisions before the Committee. Mr.
Nemeth replied that Section 6 (A) (1) on page 4 of the consolidated draft reads as
follows: "The terms of the Chief Justice and the Justices of the Supreme Court, of
the Judges of the Court of Appeals, and of the judges of the Courts of Common Pleas
shall be six years and, except as provided in division (A) (4) (a) of this section,
shall begin and end on the days fixed by law.'"; and Division (A) (4) (a) reads as
follows: '"ANY JUSTICE OR JUDGE WHO IS APPOINTED TO FILL A VACANCY FROM A LIST SUB-
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MITTED BY A JUDICIAL NOMINATING COMMISSION SHALL SERVE AN INITIAL TERM OF TWO YEARS, AND
THEN UNTIL THE END OF THE TERM OR THE FIFTEENTH DAY OF EEBRUARY FOLLOWING THE NEXT GENERAL
ELECTION, WHICHEVER OCCURS FIRST, NOT LESS THAN SIXTY DAYS PRIOR TO THE HOLDING OF SUCH
‘G ENERAL ELECTION, ANY SUCH JUSTICE OR JUDGE MAY FILE A DECLARATION OF CANDIDACY TO

SERVE THE REMAINDER OF THE TERM OR TO SUCCEED HIMSELF, AS THE CASE MAY BE." From there

on the section provides for the mechanism of submitting the question. So Ohio would

stand with Utah and Wyoming on the matter of retention.

Mr. Montgomery: It seems to me that the decision we must make is that either we opt

for something that is convenient for the candidate or we opt for a system of terms that
is rational for the state as a whole. Do we want an irregular term situation for exped-
iency of the candidates or do we want to establish a more rigid system?

Mr. Nemeth: This is not only a matter of convenience, because it may also- influence

a man or women trying to decide whether or not to seek nomination or appear on a slate.
Such a person may be subjected to two elections within a 12 to 24 month period in some
circumstances.

Mr. Montgomery asked if anyone had any idea of how these provisions have worked in
other states, or whether a trend is discernible. Mr. Nemeth said that this would be
difficult to state but that he would point out that Wyoming was the latest of the ststes
to adopt the plan. He did not think, however, that this fact evidences a trend. Mr.
Montgomery asked for Committee views.

Mr. Montgomery: There is something to be said for terms beginning at a fixed time and
yet it can cause a hardship in individual cases.

Mr. Nemeth: You will notice that in Nebraska the solution is interesting. For those
judges who were carryovers from the elective system, terms begin and end as fixed by the
law when they were elected. But for those judges who are initially appointed under the
merit system (effective there in the early '60's) terms run from the date of their ap-
pointments. So, in that state there are two ways of determining terms. Carryover
judges have terms fixed by a statutory date and the others vary according to appoint-
ment.

Mr. Nemeth indicated further that he was not aware of any criticism in jurisdic-
tions that allow terms to '"float'". It was agreed that record-keeping for the Supreme
Court in such instances would be somewhat more difficult.

Mr. Skipton noted that the question is a political one., Mr. Guggenheim stated
that he felt that it is hard on a person to go in for two years and then not be able
at that point to run for a full term, but that he wasn't sure whether sympathy for
such a situation ought to influence the Committee. Mr. Nemeth explained also that in-
cumbent judges, under the proposal, would be entitled to stand for retention for full
terms when their present statutory terms expire.

Judge Leach: I raised this issue at the last meeting because I personally feel that
there is something totally inconsistent with the two year probationary concept, and
still sticking to the concept of serving the remainder of the term of someone now out
of office. I think that there is a philosophical inconsistency here. 1 feel person-

ally that if you have a two year probationary term, at the end of that term, the person
should run for a full term.

Mr. Montgomery: The fact that we would have lots of different terms for judges doesn't
bother you?
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Judge Leach: But under present statutes there is no consistency as to what judges run
when -- even between the February dates and the various dates in January. I could go
back historically to cite an instance where two judges of the courts of appeals were
running against one another. There has been a sloppy way of handling the matter, 1
don't think that there is any pattern today that each two years an equal number of
judges are running, Terms were established by happenstance -- depeading on when

jobs were created.

Judge Radcliff: Except -- all probate judges run the same year. That is the only con-
gilstency.

Mr. Montgomery then asked if these statutory provisioms had created a great deal
of trouble., It was agreed that they had not, although Judge Leach expressed the
view that an even-numbered year concept should definitely be retained. It was agreed
that this is essential -~ to separate common pleas elections from municipal elections.
Historically in Ohio, the even~numbered year has been the county and state election.
Judge Radcliff cited the instance of a provision for the election of a judge in Perry
County in November, 1976 who takes office in July, 1978 as a further example of incon-
sistency.

Mr., Montgomery invited Committee comment,

Mr. Skipton: We ought to strive for consistency, and have some rational plan. Certainly
there ought to be staggered terms of some sort.

Mr., Montgomery: 1 think that what we are contemplating at this point is adopting a
"floating term" provision,

It was agreed that this was the case.
Mr, Montgomery: Is there a motion to request the staff to draft such a provision?

Mr., Skipton: I'm not ready to do that because there is another question that interests
me and it is this question of informing the public, If we are going to have people stand
for election, I believe that we must provide some means for informing the public about
the people they will be voting on. Just as we have created a commission to tell the
people about issues that are going to be on the ballot, there must be a way of reporting
to the public and informing the public about the performance of judges if they will have
no opposition. How will this job be performed if we have a '"floating term" provision?

There was general discussion on this point including the need for and feasibility
of coming up with an appropriate informing device. Mr., Montgomery asked about the bar
association's role in states with merit selection -- specifically with respect to moni-
toring judicial performance. Mr, Nemeth reported that in Missouri a periodic poll of the
bar association is taken (statewide in the case of supreme court justices and district-
wide as to trial and appellate judgeas) and that the results of such polls are publicized
in the press. Wide distribution of poll results in Missouril has been said to have had
considerable effect upon incumbents,

Judge Leach: It seems to me that if the plan is explained to the public - that judges
serve a probationary term of two years in which performance will be tested before they
come up for retention election for a full term - the public relations job has been done.
The problem is that if we have a situation where two judges on the same bench resign or
die on the same day and one has five years of a term to run while the other has 18
months, the Governor then appoints two individuals. Each comes in, and at the end of
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two years one comes up for three years and the other for six years. I don't see what
goal has been served by such a plan. The point is that we don't presently have a uni-
form system anyway. Take, for example, Cuyahoga County, with 6 Court of Appeals judges.
Four come up for election this year, I believe. It is not as if we have 2 judges com-
ing up every two years. Instead the statute calls for the election of 4 in one year,
one in another, and one in another. 1In the Columbus municipal court, 7 judges are
selected in the same year, two in another and one in another year. There is no distri-
bution. I still cannot see why the terms sought should have anything to do with the
term of the judge who preceded an appointee.

Mr. Skipton said that he was not in disagreement with the points made but that he
felt that the situation should be cleaned up, extending terms if necessary. It was moved
by Mr. Guggenheim, seconded by Mr. Skipton, that the staff be directed to draft a new
provision to provide for a floating term. (It was agreed that the term "floating term"
would not be used in publicity because it is unélear and may carry unintended conno-
tations.) The motion passed.

Mr. Montgomery: The second item oh our agenda is the Consolidated Draft for merit
selection.

Mr. Nemeth: This consolidated draft is dated Oct. 23, 1974, and is labeled Consolidated
Draft No. 1. I will not spend long on this. It looks longer than I think it will take
to discuss because there is not much here that is new. This is the first attempt on

our part to weld together the drafts on structure and selection into-rone unit. Consol-
idated Draft No. 1l contains all of the redrafting of those provisions which we have

been instructed to redraft as of the October 9, 1974 meeting. There are a few points
that I would like to bring to your attention. In regard to the Court of Appeals, the
Committee has concluded to recommend that the Constitution contain a provision allowing
lateral transfer of cases as an alternative to the assignment of judges out of their dis-
trict. And, in order to make the remaining constitutional provisions consistent, par-
ticularly the one relating to the jurisdiction of the Court of Appeals, we felt that it
would be advisable to insert some additional language regarding jurisdiction. And this
you will find in Section 3 (B) (2) on page 2 of the Consolidated Draft. This would read:

"Courts of appeals shall have such jurisdiction as may be provided by law to
review and affirm, modify, or reverse judgments or final orders of the courts

of record inferior to the court of appeals within the district. AND IN CASES
TRANSFERRED FROM ANOTHER COURT OF APPEALS DISTRICT PURSUANT TO A RULE OF THE
SUPREME COURT, and shall have such appellate jurisdiction as may be provided

by law to review and affirm, modify or reverse final orders or actions of admin-
istrative officers or agencies."

Here we have constitutional recognition ot the fact that there will be the pos-
sibility of lateral transfer, and we want to make sure that the Constitution makes it
clear that the courts of appeals shall have jurisdiction over transferred cases. This
is a point for the Committee to discuss, I believe, as to whether the Committee believes
that such a provision is necessary.

There was general discussion concerning this proposal and its necessity in view
of the Committee's endorsement of the lateral transfer concept. The intention of the
language was to clarify or "tighten'" the original provision for lateral transfers. Mr.
Skipton questioned the necessity of the addition in (B) (2) of material legislative in
character. Mr. Montgomery said that he felt that jurisdiction is fundamental and is
traditionally constitutional, Judge Leach suggested that the new language was an es-
sential provision because the provision presently refers to courts '"within the district."

Judge Leach: The present provision must be changed in some manner. Section (B) (2) now
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says that courts of appeals shall have jurisdiction to review what -- final orders of courts
inferior to the court of appeals -- and where -- within the district. If you allow trans-
fer of cases without making some revision in this section, there will be a dilemna.

Mr. Skipton's suggestion that the Supreme Court could be empowered to make rules
on the subject was discussed. Some objection was expressed on the basis that the Court
should have constitutional guidance.and on. the further basis that the Court would soon
become over-burdened if additional administrative responsibilities are assigned to it.

Dr. Cunningham moved that the language be adopted so as to clarify jurisdiction in
transferred cases, Mr. Guggenheim seconded the motion, Mr, Manning asked if an alter-
native were adopted to drop the provision 'within the district' in the present language,
would the result be the same, The point was discussed that one goal of revision is to
shorten not lengthen the Constitution, and the alternative suggestion would be in
keeping with such a goal. On the other hand, the vicw was expressed that because the
idea of transferred cases 1s a new concept, the jurisdiction question ought to be
"erystal clear." Judge Leach stated that he felt that the same result could be reached

by deleting "within the district" as that sought by the additional language proposed.

Judge Radcliff observed that he would not like to see any doubt go unresolved. Mr, Nemeth
asked, "If the language 'within the district' is simply removed, could it not then be
argued that a court of appeals has jurisdiction over a case arising in an inferior court
anywhere within the state?" It was agreed that a court of appeals might accept a case from
any area 1f the language were changed in this manner. It was decided that the proposal

in the consolidated draft ought to be considered instead, and the motion made by Dr. Cun-
ningham was adopted,

The further suggestion was made by Judge Radcliff that the language ''PURSUANT TO A
RULE OF THE SUPREME COURT: be changed to "PURSUANT TO SUPREME COURT RULE," and it was
agreed that the substitution would be made.

Mr. Nemeth: The next major item that yon ought to take a look at in this draft is what
we've done with Committee instructions to make certain that the newly created rule-making
functions of the Supreme Court be subject to review by the General Assembly. This is
found on page 3 in Section 5(B). I will read only the capitalized material: ''THE
SUPREME COURT MAY PRESCRIBE RULES GOVERNING THE ESTABLISHMENT OF SUBJECT MATTER DIVISIONS
OF THE COURTS OF COMMON PLEAS AND THE ASSIGNMENT OF JUDGES THERETO, THE TRANSFER OF CASES
FROM ONE COURT OF APPEALS TO ANOTHER, AND THE EMPLOYMENT AND DUTIES OF PERSONNEL IN THE
JUDICIAL DEPARTMENT, AS LONG AS THE OFFICE OF CLERK OF COURTS IS AN ELECTIVE OFFICE,
RULES GOVERNING THE EMPLOYMENT AND DUTIES OF PERSONNEL SHALL NOT EXTEND TO THE CLERK OF
COURTS OR TO PERSONNEL EMPLOYED IN THE OFFICE OF THE CLERK OF COURTS WHO SHALL BE GOVERNED
AS PROVIDED BY LAW."

Mr. Montgomery: What is new since our last meeting?

Mr, Nemeth: Providing here for the transfer of cases and employment and duties of person-
nel in the judicial department, as well as the exclusion of the Clerk's office, are new,
Although these matters were discussed at the last meeting and there were alternatives in
the draft then before you, the matters of lateral transfer of cases and the employment

of personnel would not have been subject to review by the General Asgsembly under the
previous drafts. They will be under this one. This was drafted according to the Com-
mittee's instructions.

Mr, Montgomery: Then the Committee has already adopted the subatance?

Mr. Nemeth; Yes,

<509
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The last sentence, pertaining to the clerk of courts, was discussed, and concern
expressed that it would antagonize both opponents or proponents of retaining the clerk
as an independent elected officer. For this purpose Judge Leach suggested that the
sentence be changed to read as follows: "RULES GOVERNING THE EMPLOYMENT AND DUTIES
OF PERSONNEL SHALL NOT EXTEND TO THE ELECTED CLERK OF COURTS NOR TO PERSONNEL EMPLOYED
IN THE OFFICE OF AN ELECTED CLERK OF COURTS WHO SHALL BE GOVERNED AS PROVIDED BY LAW.,"
This would accomplish the same purpose, he said, without the dangling clause ''AS LONG
As."

Mr. Guggenheim said that he was going to propesse the same change. Mr. Skipton
moved that the paragraph be redrafted accordingly, Mr. Guggenheim seconded the motion,
and it was adopted.

Mr. Nemeth: The other changes in this draft are for the most part corrections of
purely mechanical mistakes, without change of substance, so they are not worth taking
up the Committee's time.

Mr. Nemeth also ppinted out that there would be a final document which the Com-
mittee would be considering in full at the end of the study.

Mr, Montgomery then asked Mrs. Hunter to discuss judicial compensation.

Mrs. Hunter: I will review the document labeled Research Study No. 40, dated August 5,
1974, 1 will hit the highpoints of this study only. There are no drafts being proposed
in this Research Study, but there are some general directions, perhaps, that the Com-
mittee might wish to endorse. It may wish to ask the staff to draft something in ac-
cordance with directions suggested under the heading called "Committee Alternatives."

Section 6 of Article IV deals with several subjects -- judicial compensation,
judicial terms (upon which the Committee has already reached a consensus), mandatory
retirement, and the prohibition against other positions that might represent conflic*
of interest with judicial position.

Compensation is covered by paragraph 6(B), which prohibits dimimkhing compensation
during term. (It was pointed out by Judge Radcliff that the prohibition on increases
during term was removed by the Modern Courts Amendment of 1968.) The prohibition against
diminution goes back to 1802, This section provides that the compensation of all
Supreme Court justices except that of Chief Justice shall be the same and that the com-
pensation of judges of the courts of appeals shall be the same. However, there is no
guarantee that the common pleas judges receive an equal salary.

Judge Radcliff: That is borne out by the fact that common pleas judges are paid sal-
aries ranging from $23,500 to $34,000.

Mrs. Hunter: Yes, and that is because a portion of the common pleas salaries is paid
by the state and a portion by the county, according to a population formula, One of
the considerations for the Committee is whether or not common pleas judges should re-
ceive an equal salary across the board. Such a recommendation from the Committee would
be consistent with its other positions., 1'd like to review very briefly the compen-
sation history for you as a background for consideration of such a recommendation.

On page 2 of this study there is a review of the recent changes in the compensation
schedule for the Ohio judiciary. Prior to the recent increases in compensation there
was a study done of judicial compensation in this state as it compared to neighboring
states. And there was a finding by Professor of Economics John P. Henderson that Ohio's
judicial salaries were quite out of line. One of the recommendations made in that study
was that it is imperative that judicial salaries be evaluated frequently --yearly or at

GEL0
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least biennially. One of the ways in which some other states and Ohio, too, have met
this demand is to create a commission. In Ohio it is the Elected Official and Judicial
Compensation Review Commission, which is charged with the responsibility of evaluating
judicial salaries as well as salaries of other public officials. 1In Ohio the Com-
mission is advisory only. It makes recommendations to the legislature, which is not
required to act upon them. It recommended in addition to the increases that were made
that retirement benefits ought to be increased. It also called for equalization of

the salaries of common pleas judges. It was critical of the provision whereby compen-
sation is based upon population. Compensation should, instead, it urged, be related to
the responsibility and dignity of the office. The recommendation to the legislature

on this sctre was not fcllowed% however. The increases in compensation are included
here - in Table A - for your perusal. The legislature increased substantially the
state portion and also made changes in the computation of the county portion. The
state base was increased from $11,000 to $20,000.

Mr. Montgomery asked if the Commission is still viable and working in other areas.
It was indicated that it is still in operation and is presently working in the area of
salaries of county officials. Mr. Whaling pointed out that in the judicial increases
that were made in 1973 the disparity in salaries was reduced appreciably. The legis-
lature has at least moved in the direction of uniformity, he added. ‘

Mr. Skipton: Isn't the question before us whether we would recommend uniform salaries
for all judges across the state? Doesn't that get immediately into the question of uni-
form salaries for other county officers? The reason that judges are paid as they are

is that the county officials are paid on the basis of county population. A principle
that I see here is that the Commission either says that all county officials should be
paid the same or not., I cannot see the rationale for singling out judges. I could go
for this Committee saying that all county officials salaries should be the same, county
to county.

Mr. Montgomery: Is there any other constitutional involvement on this point?

Mrs. Hunter: Well, the Committee has recommended a unified trial court at the county
level and payment of all salaries by the state so uniform salaries would seem to be con-
s istent with its position so far.

Mr. Montgomery: What other major points are involved here. Are there any?

Mrs. Hunter: The only other matter that I would point out at this point is whether or
not the compensation commission should be a constitutional body and whether or not it
should have powers that go beyond merely being an advisory agency. In a couple of states,
for example, such a commission proposes salary scales which become effective as law
unless rejected by the legislature. In other states the legislature is at least re-
quired to act upon the recommendations of a salary commission.

Mr. Montgomery: And what about pensions -~ and whether or not they should be dealt
with at all.

Mrs. Hunter. Yes, that is another matter also for Committee consideration. At least
one model constitution suggests a floor on pensions for the retired judiciary.

Mr. Skipton: You can't deal with that subject in terms of the judiciary alone. It is

acceptable for this Committee to state what its views are, but I would certainly dis-
agree with singling out the judiciary in this area.

811
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There was general discussion concerning the Committee's prior action to recommend
a unified court with salaries of all judges payable from the state general fund. The
Committee concluded that it was in keeping with its view of the court of common pleas
as a state court to include a recommendation for uniformity of compensation, and the
staff was instructed to include such a provision in the Committee draft. The Committee
rejected the idea of a constitutional salary commission, reasoning that the present com-
mission, recently created, should have a chance to be tried.

Mrs. Hunter then reviewed the section on judicial terms in Research Study No. 40,

The present Constitution provides that all three levels of judges shall serve for terms
of "not less than' 6 years. However, at the last meeting conflict with Article XVII

was pointed out, and at that time Committée consensus was that terms should be fixed

at six years for the reasons expressed at that meeting -- i.e. as part of the merit plan
package, it makes the new method of selection more palatable if the General Assembly
cannot lengthen terms. There was some discussion about judicial terms in other states,
particularly about the fact that 35 state courts of last resort have longer terms than
six years. The Committee decided not to change its present stand on judicial terms.

The staff was instructed to draft the appropriate language for the Committee recom-
mendation on terms,

Mrs. Hunter: The third topic in Section 6 that should be called to the attention of

the committee, we believe, is the provision that says, 'Judges shall receive no fees

or perquisites, not hold any other office of profit or trust, under the authority of

this state, or of the United States. All votes for any judge, for any elective office,
except a judicial office, under the authority of this state, given by the general as-
sembly, or the people shall be void." What we are dealing with here is a prohibition
against conflicts in position or office. A question that might be examined is whether
this language should be retained in its present form. The Model State Constitution pro-
hibits anyone who holds judicial office from holding any other 'paid office...” The
Ohio provision is not so limited -- it prohibits the holding of an office "of profit

or trust." Whether the present language goes beyond the necessities of conflict of
interest might be discussed here. Comparable provisions from a number of other states
are included in this report. Many of them regulate the practice of law, public empby-
ment, public office, and so forth. 1In its study of the legislative article the Commission
made some changes in the comparable provisions affecting members of the General Assembly.
Section 4 of Article II used to restrict eligibility to the General Assembly in terms of
holding office "under the authority of the United States or any lucrative offfice under
the authority of this state.'" That was changed to prohibit simultaneous holding of a
"public office" as more concise and less ambiguous.

Mr. Montgomery: I don't think that we can equate judicial office with the history and
traditions of a citizens' legislature, But I'm concerned about '"perquisites",

Mr. Guggenheim: Have we had any problem with this provision?

Judge Leach: There was one, I believe, but it was resolved. A judge in Cuyahoga
county headed up a commission for the allocation of federal funds in the law enforcement
field. He raised the question sua sponte about whether there was a constitutional conflict,

Judge Radcliff: He is continuing to hold the pesition -- it is not a paid one and is

not considered to be "an office of profit or trust', These are words of art that have
become accepted, and I think that out of respect for the old monuments they should be

retained. There was a problem in World War II as to whether or not being commissioned
an officer in the army of the United States constituted the holding of an office of

gsiR
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profit or trust under the state or U.S., but it was held that when one was serving his
country in time of need, no conflict existed, and that 15 days of active duty out of
any one year didn't make a conflict situation. That has been resolved,

Mr. Montgomery: But I can see where an unpaid chairman of a committee or commission
could wield a great deal of influence that could represent a conflict.

Judge Radcliff: We don't find judges in such positions, however, principally because
it is considered inappropriate. I see no problem with the present language -~ it is
so well understood.

Mr. Montgomery: Are we kidding ourselves on this word "perquisites'"? Does the Chief
Justice have a limousine, for example?

The response was to the effect that he does not (he has a Ford) and that a car is
available to every member of the Supreme Court who wants one.

Mr. Montgomery: Then such things, as well as free parking space, expense accounts, and

so forth are perquisites. If they are being provided (and I'm not saying that they should
not) maybe the Constitution ought,to be amended accordingly, because it does prohibit
perquisites.

There was agreement to the effect that the language does deserve some consideration
on this score. Mr. Guggenheim said that he hesitated to tamper with the language but
that it could be revised to add words to the ban on perquisites to the effect of "except
as provided in connection with their office by the General Assembly," or of similar
import. It was agreed that judges have special problems of private interest when mat-
ters come up before them, and was agreed that judges are required in designated instan-
ces to disqualify themselves - again under the Code of Judicial Conduct. Judge Leach
pointed out that historically the Constitution was not aimed at any other private em-
ployment but solely towards other public office or employment. He suggested that if
the language '"under the authority of the state or the U.S. " is deleted, the prohibi-
tion would go beyond even the Canons of Judicial Ethics and could prohibit activities
in connection with a private trust, or serving as family executor. It was agreed that
the Gommittee did not want to prohibit a judge from being executor of his father's es-
tate. Dr. Cunningham moved and Mr. Guggenheim seconded the motion to add language '"as
provided by law" (or of similar import) after the prohibition on '"perquisites'". The
motion was carried.

Mrs. Hunter: 1Is there any value in adding an exception for 'reserve status" in the mil-
itary?

It was agreed that this is not necessary because of holdings on this question.

Judge Leach then raised an additional question about the language as follows: '"All
votes for any judge, for any elective office, except a judicial office, under the author-
ity of this state, given by the general assembly, or the people shall be void." He said:
"The Cenons prevent a judge from running for any other office, including U.S. Senator,
which is not "under authority of this state.'" Historically, when Judge Day was a member
of the Supreme Court, he ran for the U.S. Senate. He said that the constitutional in-
hibition doesn't apply because a United States senator is not an office under the author-
ity of this state. Today he couldn't run because of the Canons of Judicial Ethics --
without resigning the judicial position first.

Mr, Guggenheim: Do the Canons of Judicial Ethics have the force of law?
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Judge Radcliff: Yes, for members of the bench.

Judge Leach then suggested deletion of everything after "except a judicial office"
and before '"shall be void." Dr. Cunningham so moved, Mr. Guggenheim seconded, and the
motion was adopted. The staff was instructed to make changes in accordance with
this discussion and motion.

Mrs. Hunter then reviewed the history of mandatory retirement and the criticism
of the inadequacy of retirement benefits. She cited the ABA provision to put a floor
on benefits. (See page 24 of Research Study No. 40). There was unanimous agreement
that retirement benefits should not be a constitutional matter,

Craig Evans was then introduced to discuss judicial removal. Despite the late-
ness of the hour, it was agreed that Mr. Evans aould summarize alternatives rather
quickly for the Committee to think about.

Mr. Evans: This matter is discussed in Research Study No. 32, prepared in February.
The study is an attempt to review and present to the Committee the available methods
for the removal of an unfit judge. It excludes his removal for ill health and his
stepping aside in a particular case because of some conflict. There are four ways of
removing a judge -~ or six if you count a couple of approaches under the rules. The
Constitution provides the grounds for each of the four ways and sets out in some detail
an impeachment provision (Article II), a separate provision applicable to judges only
that can be characterized as '"an address", whereby a concurrent resolution of the two
' houses of the General Assembly will suffice to remove the judge from office. There is
also in Article II, Section 38 a mandate to the General Assembly to provide statutes
for the removal of judges, and there have been statutory methods set up whereby a
judge suspected of inappropriate conduct can be brought befire a court on petition of

a certain number of electors (percentage of those voting in the last gubernatorial
election) and there is a commission of judges set up as well. Under the rules of the
Supreme Court for the governance of the bar of Ohio, Rule 5 applies to removal of
judges and sets forth the procedure under which a complaint can be brought.

There are many issues that present serious constitutional questioms. We do not
have time to get into them tonight. One is the matter of grounds for impeachment in
Sections 23 and 24 of Article II, in that our Constitution specifies that judge (or
Governor or other officer) can be removed for a "misdemeanor in office". As we are
all aware since February 5, when the paper was written, just what a misdemeanor in
office might be and what constitutes grounds for impeachment involve problems of some
difficulty. Historically, "misdemeanor in office' was not and has not been used in
the context of impeachment, and I think that it is fair to say that it is not defined.
One would have to go to other terms of impeachment, perhaps in the federal language, or
. some synonyms that might be used.

Mr. Montgomery: Are there any major issues that occur to you as you go through this?

Mr., Evans: Well, that is one, I think -- i.e. what are the grounds for impeachment

of a judge. I don't know that there is any good way to deal with that but it is an
issue, Another issue is: 1Is there a point in having two methods by which the General
Assembly, essentially on its own action, can remove a judge? They can impeach him; they
can also remove him in this address-like manner. That procedure is awailable only

to remove a judge. Reseaxch indicates that it has never been used since it was adopted
in 1851. There have been judicial impeachments in Ohio, I would add parenthetically --
judges of the Supreme Court.

Dr. Cunningham: How does the address-like method work?

oS44
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Mr. Evans: It is based upon a concurrent resolution of two-thirds of each house of

the General Assembly. It requires that notice be given to the judge and that he be
given an opportunity to express his position. There is no indication as to grounds that
are required.

The opinion was expressed that such a method is much easier than impeachment.
The political implications were noted -- and the difficulty of getting a two-thirds vote.

Mr, Evans: It is conceivable under the provision, although it has never been tested,
that the legislature could throw a man out for any frivolous reason -- a whim.

Questions of due process were raised. Apparently they would not apply to that
procedure, since there is no appeal from legislative action,

Mr. Montgomery: Assuming that we go to merit selection -- this puts a somewhat different
light on the question of how long a judge should be retained, the reasons why he should
be removed, and by whom.

Dr. Cunningham: The alternative procedure in such states that have that, such as Calif-
ornia, is to have a commission which sits as a judicial body and passes upon qualifica-
tions and the fact of competence.

Judge Radcliff: The most common way of removal of judges in this state in the last 20
years has been by resignation under threat of disciplinary action.

It was agreed that this is a spin-off of the'rule'" approach,

Judge.Radcliff: Right., The constitutional means have not been used very often -- the
address provision, never.

Mr. Evans: In light of federal developments in the last year, there is a strong argu-
ment on behalf of retaining impeachment. There are a lot of good arguments to retain
it. I'm not so sure about address.

Judge Radcliff: The easiest way is by recall petition. That is statutory, but it hasn't
been used.

Judge Leach: With merit selection, what is the effect of the recall provisions?

It was agreed that there is a question to be pursued as to why there should be
SO many ways to remove a judge and so few to remove other officials,

Mr. Montgomery: Obviously, this is going to take some time. We've identified the Study
Report -- No. 32 -- and we will return to these issues, We will pass them for tonight,
but they will be first on the agenda at the next meeting. At that time, we will also
take up the matter of the grand jury, which is somewhat controversial today in that
there are people who think that it has been abused. We will continue the posture of
having an open forum, That will pretty much take up our next meeting. After that we
ought to have a draft of our full report pretty far along.

Several other topics were mentioned as being ones that the Committee would consider
and for which the staff would present material. They include: claims against the
state, petit jury (size, etc.); and whether there .needs to be any constitutional change
with respect to administrative procedure or adjudications. There may also be ancil-
liary questions in the clean-up process, according to Mr. Nemeth.
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Mr. Montgomery announced that the Committee would probably meet in the morning
on the day of the next Commission meeting. He anticipated that it would be set some-
time in the first two weeks in November and said that he contemplates two meetings in
November. In December, he stated, the Committee should hopefully be looking at the
draft of a complete report.

Mr. Nemeth, in response to question, indicated that there would be some discussion

on jurisdiction of the Supreme Court and acknowledged that the staff is aware of questions
about limiting some direct appeals from certain administrative agencies.
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Dhio Constituiional Revision Commission
Judiciary Committee
November 26, 1974

Summary

The Judiciary Committee met at 9:00 a.m., Tuesday, November 26, 1974 in Room 10 of
the House of Representatives. Present were Chairman Montgomery, Dr. Cunningham, Mr. Guggen-
heim, Mr. Roberto, and Mr. Skipton. Also present were Judge William Radcliff; Admimis-
tratdve Director of the Courts, Allan Whaling, Executive Director of the Ohio Judicial Con-
ference, E.A. Whitaker, representing the Ohio State Bar Association, and Elizabebh Brownell,
representing the League of Women Voters. Staff representatives were Director Eriksson,
Mr. Evans, and Mrs. Hunter.

The minutes of the October 23, 1974 meeting were approved unanimously. Mr. Montgomery"
introduced Craig Evans to discuss judicial removal.

Mr. Evans: At the last meeting of this Committee, on October 23, 1974, we reviewed Research
Study No. 32 which directs itself to the subject of the removal of judges in situations

where for some reason they become unfit--incmpable of meeting the standards expectdd of
judges. It does not deal with removal because of sickness or age. We have today a review of
both the research study and the conversation which has taken place among Committee members
with respect to removrl, This review raises the issues and capsulizes some alternatives for
Committee consideration today. 1If it is agreeable, I will go through this review and stop

at whatever points the Commit:ee wishes to discuss.

Three areas of the Constitution speak to removal of this type and are the impeachment
remedies, concurrent resolution or address-likeproceeding, several statutory approaches, and
then under a separate heading, we find removal by courts.

The impeachment provisions are set forth in Article 1I, Sections 23 and 24. They
prescribe thit the House of Representatives has the sole power of impeachment. It may im-
peach upon majority vote. The Senate must try each impeachment passed by the House. A
two=thirds majority of the Senate is required to convict on impeachment. The common law
relative to impeachments indicates very clearly that upon the finding of a conviction the
nercon is automatically removed from office without any further-required formal action.
Article II, Section 24 goes on to state the officers subject to impeachment as well as the
grounds for impeachment., Judges as well as all other state officers are subject to the
impeachment removal. The grounds in the constitution are any misdemeanor in office. It
is also specific that impeachment does not affect liability to indictment, trial or judg-
ment, Is there discussion at this point about the substantive points of impeachment?

Mr. Montgomery: Any misdemeanor is a pretty broad statement, in view of our recent education
on the subject.

Mr. Evans: I think that it is relatively clear from the last months that misdemeanor, when
used in the context of an impeachment removal, is a great deal different from a criminal
misdemeanor. The specification of grounds in the Ohio Constitution is somewhat different
from the specification of grounds in the federal Constitution, which although unclear is
somewhat clearer than the provision in the Ohio Constitution. Impeachments are rare in
Ohio, but there have been two judicial impeachments, neither of which resulted in convic-
tion. There isn't any evidence indicating what sort of problems were had in deciding what
constitutes a misdemeanor in those cases.

Mr. Montgomery asked if the provisions applied to misdemeanors committed in the conduct
of judicial duties. Mrs. Eriksson said that she felt such an interpretation would be borne
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‘out by the language '"any misdemeanor in office." Mr. Evans said that discussion of mis-
demeanor in the impeachment sense requires examination of historical precedents th-t pro-
vide some definition of what is thought to be grounds of impeachment,

Mr., Evans: The term '"misdemeanor" in the law of impeachment predates the term '"misdemeanor" .
in the criminal law by some 250-300 years. That of course is in the English law. While

the subject is argued at length in the literature as to whether it ought to mean a crime, it
is my opinion that a misdemeanor in impeachment terms is something very different from a

crime and that an impeachable, convictable misdemeanor can occur without any crime in the
sense that we normally use that term, The federal Constitution says "high crimes and mis-
demeanors." That phrase has a lot of history and precedent to it.

Mr. Roberto: I can understand the context of the term historically -- i.e,.that something
is wrong with one's demeanor in office and therefore he is a misdemeanant. There is how-
ever a very fixed mcaning of the word "misdemeanor" in everyone's mind today. It has grown
to mean a minor crime. It might conceivably be better to use a phrase that people under-
stand in the context of today's language because most people are not historians.

Mr. Evans: 1 think that that is a very good point. The next problem is, however, what

term will be used. If the specification were to be revised, we would want to satisfy our-
selves that we keep what has been learned from the past as well as provide for future sit-
uations, I am not saying that there isn't a better term. The problem is what it is. There
is considerable discussion in the debates that resulted in our federal Constitution as to
what sort of term is appropriate. The framers studied and wrote at a time when impeachment
was a lictle more common in England but they were not faced with this. problem involving

the defifition of misdemeanor in a criminal sense. Terms like malfeasance, misfeasance, and
misbehavior were all discussed heatedly, and it was decided thct there was adequa te prece-
dent in the common law to retain the phrase adepted. Mayhe there isn't at this point, but

I do think we then confront the very serious problem of what term can be used in substitution.

Mr. Montgomery then asked Craig if from his review of the law of impeachment he felt
that errors in judgment or mistakes in office could result in impeachment.

Mr. Evans: The possibility exists. I am equally sure however that if impeachment were
contemplated in Ohio it would be very carefully considered. 1In the two Ohio impeachments
I think that it could be said that they were impeached for what the legislature (or House,
anyway) thought was an error in judgment because the judzes thought differently from the
General Assembly on the question of jurisdiction of justices of the peace.

Concern was expressed about impeachment on such basis. It was also noted that the
impeachments did occur a long time.ago and that the same thing might not happen again.
Mr. Roberto asked how long it has been since the t¢mpeachment process has been used for the
judiciary. Staff indicated that some 164 years have elapsed -~ the impeachments occurred
early in Ohio's history. Mr. Evans said that Justices Todd and Pease of the Supreme Court
were impeached in 1810, They had on circuit found the statute on jurisdiction of jp's to
be unconstitutional, and the House found that to be unbecoming and they therefiore impeached.
The Senate failed to convict.

The Committee agreed that a trouble spot had been identified.

Mr. Evans: To continue, the concurrent resolution procedure is found in Article IV,

Section 17. It is clear that this procedure applies only to judges and that they may be re-
moved upon a two-thirds resolution in each house of the General Assembly., Tie proeedure
calls for the filing of a compalint and notice to the subject judge with opportunity for a
hearing. What constitutes cause for removal under this procedure is not specified. (He
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indicated in response to question that the method has never been used.) It requires greater
agreement amony the General Assembly thin does impeachment.

The statutpry approaches are authorized by Article II, Section 38. They are in fact
mandated. The legislature is required to provide methods for prompt removal of judges and
all other state officers. The provision does indicate that misconduct involving moral tur-
pitude will be grounds for statutory removal but it isn't limited to that. In accordance
with the mardate statutes have been passed for the removal of judges and other public officers.
It is required that therebe a public trial and that a complaint be filed. R.C. 3.07 to 3.09
indicate that a complaint may be filed in the Courts signed by 15% of the electors who last
voted in a gubernatorial race. This will bring a judge to trial for misconduct. Upon con-
viction such judge is removed from office.

There is also provision in the statutes for a commission of five judges who may find
that another judge should be removed when an event listed in the statute as being just cause
is found to have occurred. Most important, with respect to removal, is removal under court
rules. This is the most common method. This method is recognized in Title 27 of the Re-
vised Code (pursuant to Artiecle II, Section 38) and of course, under the rule making power
of the Court in Article IV, Section 5. The Supreme Court Rules for the Govermment of the
B.r of Ohio provide procedural details for the removal of judges by the statutory five
judge commission, Violations by judges of the Code of Professional Responsibility or the
Code of Judicial Conduct when found to exist may constitute grounds for removal and per-
haps, work a forfeiture of the office.

Mr. Montgomery: Has this ever been tested as an unconstitutional delegation of legislative
power?

It was agreed by several participants, including Judge Radcliff, that it had been so
tested and had gone to the U.S. Supreme Court. The judge in question wasn't removed under
Rule 6, according to Judge Radcliff, but rather he was indefinitely suspended under Rule 5
for violation of the Code of Professional Responsibility. However, the same procedure was
used with the Board of Commissioners on Grievances and Discipline, and the same authority
was the basis for it.

Mr. Evans: We have attempted to summarize points on judicial removal that have been raised
by Committee members in meeting or in asides to the staff. They are listed on page 2 of
the Review.

On Impeachment - Impeachment is a traditional method of removal available under the
federal constitution and in approximately 40 states.

Many people have commented that recent national events have caused a public under-
stending to' some degree and most certainly a respect for the impeachment process.

While no Ohio judge has been removed in this manner, two have been impeached but none
for more than a century.

Very importantly -~ grounds must exist for impeachment removal. The question was raised
in the federal proceedings recently and is applicable to the Ohio procedures about whether
there is a judicial appeal to impeachment conviction. This may be a moot point. It would
be hard to find a judge convicted on impeachment wanting to appeal it. It is my opinion
that an appeal would exist. I don't think that it needs to be specified.

With respect to concurrent resolution or addresslike removal proceedings - this method
requires a greater concurrence among members of the General Assembly than an impeachment . :
and conviction,

Theoretically the concurrent resolution provides for a quicker removal than one by the
impeachment process, That statement is based on the theory of address removal and is hard
to square with the greater majority required.
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The Constitution neither specified grounds for removal by this process nor even that
any must cxist. Herc is the real problem with the address removal procedure. Due process
might be hard to find,

The concurrent resolution has never been used to remove a judge during the 123 years
it has been available,

The concurrent resolution gives the General Assembly a second direct method for re-
moving judges whereas only one method, impeachment, is available to the legislature for
removing other state officers. This, too, is an important point that I believe argues for
revision of this particular provision.

On Statutory Approaches

Article II, Section 38 applies to all state officers as does R.C. 3.07 et seq.

The tatutory approach of R.C. 3.07 through 3.09 gives the electorate a direct input
into the removal process. This is because of the complaint that is filed bearing signatures
of 15% of the electors.

It does provide for complaint and hearing.

It does allow the General Assembly freedom to specify grounds for removal.

It gives the basic direction followed in R.C. 2701.11 and 2701.12 and in the Supreme
Court Rules for the Government of the Bar of Ohio.

The entirely statutory approach (complaint and trial under R.C. 3.07-3.09) has been
used, but not in recent years. It has been about 40 years, at least.

On Removal Under Court Rules

This method is very much the currently preferred approach to judicial removal,

It can progress quickly yet protect the privacy and rights of the judge in question.

A broad variety of misbehavior which can constitute cause for removal is covered under
the Rules themselves and the Code of Professional Responsibility and the Code of Judicial
Conduct. The removal process under the Rules can be changed to meet the current needs nore
easily than any of the other methods of judicial removal,

Having reviewed both the substance and the points that were made in discussion I call
your attention to three paragraphs on page 3 of the Review that relate to alternatives.

Mr. Evans then read aloud the alternatives,

1. Retain impeachment as a constitutional method of removal of judges, as well as
other state officers, Sections 23 and 24 of Article II could be consolidated, as both deal
with aspects of this subject, but there is no great necessity for this.

2, Amend Section 38 of Article TII to make judges subject to removal by statutory
methods only in conjunction with Supreme Court Rules such as provided by Sections 2701.11
and 2701.12 of the Revised Code. It should be noted that this would exempt judges from the
only method now available under Sections 3.07 and 3:10, inclusive, of the Revised Code, for
the removal of staie officers upon the direct complaint of citizens.

3+ Repeal Article IV, Section 17, providing for removal of judges by concurrent leg-
islative resolution, because it has never been used and because it provides the second leg-
islctive method for the removal of judges whereas only one method, impeachment, is available
to the General Acsembly for the removal of officers in the other two branches of government,
But if the concurrent resolution method of judicial removal is to be retained: (a) specify
what cause for removal must exist before a judge may be taken from his office upon a con-
current resolution; (b) reduce the proportion of each house of the General Assembly which
is required to make a removal to a point at which the concurrent resolution will in fact, as
well as in theory, be easier than an impeachment and removal upon conviction, if that is
its intended function.

Mr. Montgomery suggested that the Committee begin by first considering the possible



-5

repeal of Arcicle IV, Section 17, Mr. Roberto said that he had no opposition to such re-
peal although he wantcd to rctain impeachment but he agreed that it makes little sense to
have two legislative mcthods for removal. He noted that the provision has never been used
and expressed the view that it is not likely to be uscd, Other members of the committee
expressed agreement, Mr. Roberto moved that the Committee go on record as faworing repeal
and was seconded by Dr. Cunningham. The motion carried.

Mr. Montgomery: We still have an additional way of removing judges thst is not used for
other public officials inasmuch as Supreme Court rules affect judges and not other public
officers,

Judge Radcliff: One reason for the existence of the rule on removal, suspension, or retire-
ment is that the Constitution gives to the Court complete control over the profession, and
every judge has to be a lawyer, and amenable to the rules that control the profession, be-
for he can be a judge. The reason is not to single out judges b.t to control the profes-
sion of law. The basis for removal by the Court is quite different from the basis for re-
moval by impeachment.

Mr. Montgomery: And the standards of conduct likewise can be higher. Can anyone make a
case for exempting judges from the other removal procedures? Should they be in addition
to one another?

There was discussion sbout the advisability of retaining a statutory method for re-
meval in addition to removal under the rules and most who spoke to the issue favored re-
tention. Committee members agreed that the repeal of Article IV, Section 17 takes care of
surplusage. The method under Revised Code sections 3.07 to 3.10, applicable to all state
officers, would continue to apply to judges, in addition to remov:l under the rules of the
Suprume Court. Mr. Roberto asked if there were authority, statutory or constitutional, for
removal ot judges by executive action. There was agreement that no such authority exists.
Mr. Evans said that under address type procedures in some states the Governor is involved
but this is not the case in Ohio,

Mr. Montgomery: Except for the possible redefinition of impeachable offenses there does

not seem to be much reason for tampering with the constitution. And I suspect that any at-
tempt at redefinition will create more problems than it will solve. 1Is there a motion that
we recommend allowing the rest of the Constitutlon te stand as is on the matter of removal?

Mr. Robert: Then we are recommending no change in the appmaches 1 and 2, is that correct?
It was generally agreed that impeachment ought to be retained, that removal under rules
works well in Ohio, and that the retention of another method creates no problems. Mr., Mont-

gomery invited observers in the room to participate.

A motion was made that except for the repeal of Article IV, Section 17 no change be.
recommended.

Mr. Roberto: We are not recommending that Section 38 of Article II be amended, as stated
in paragraph 2, is that correct?

It was ¢c agreed, and the motion was adopted.
Mr. Montgomery then stated that the Committee would be hearing from two speakers on

the subject of the Grand Jury but that first Mrs. Hunter would introduce the subject with
a brief overview.

oSl
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"Mrs. Bunter: I will call your attention to Research Study No. 42 on the Grand Jury, which
provides a historical revdew of the institution from the common law to the present and de-
scribes its operation in various states, It also presents some criticism currently being
made of the grand jury as an institution. Historically, the function of the grand jury has
been to protect the accused from unfair and politically motivated charges. The function of
the grand jury is not to try the accused but rather to determine whether enough of a case
can be made to bring the accused to trial -- in other words, to establish whether probable
cause exists.

However, the secrecy of the proceedings has been called by some critics inherently un-
fair.

The applicable provision in the Ohio Constitutiou is Section 10 of Article I: '"Except
in cases of impeachment, cases arising in the army and navy, or in the militia when in
actual service in time of war or public danger, and cases involving offenses for which the
penalty provided is less than imprisonment in the penitentiary, no person shall be held to
answer for a capital, or other infamous, crime, unless on presentment or indictment of a
grand jury..." Both the presentment and indictment of a grand jury are formal accusations
of a crime. The presentment is made at the instance of the grand jury itself, and the in-
dictment at the instance of the prosecutor.

Cases are discussed in this memorandum relative to the federal standard for due process
in grand jury proceedings. Because the grand jury proceeding is not a trial but rather an
inquesL to establish probably cause, no Supreme Court decision has held that the basic rules
of evidence =~ or the right to counsel while under interrogation, the right to faceé one's
accuser, the right to testify on one's own behalf -- applicable to grand jury proceedings.
However, there have been some cases which suggest that some of these rights will be extended
to grand jury proceedings. The decision in a preliminary hearing, for example. that an ac-
cused has a right to be represented by counsel would seem to foreshadow the possiblity of
extending such a right to the grand jury proceeding, particularly where the prosecutor has
some leeway as to whether to go through a preliminary hearing or to go directly to the grand
jury for an indictment, as in Ohio.

I11 conclude my remarks with what will hopefully be background to our speakers today,
one of whom will present a pro positiomwith respect to the grand jury and one whom will pre-
sent a con position. Traditional arguments for, and recent criticisms of the grand jury
system are summarized on page 6 of the Research Study.

Some of the reasons to justify secrecy in grand jury proceedings have been said to be
(1) to prevent the possible esaape of one who may be indicted; (2) to free grand jurors from
possible harassment; (3) to encourage witnesses to disclose evidence voluntarily; (4) to
prevent possible tampering with witnesses; and (5) to prevent the defamation of an accused
who 'may be subsequently be found innocent. These are the traditional arguments.

Many believe that each of these arguments is rebuttzble. As to the possible escape of
the accused, in most cases an accused has already been arrested and has appeared at a pre-
liminary hearing, and either been imprisoned or released on bond, before the grand jury
deliberations begin. Secondly, strict laws forbid the harassment of grand jurors. Addi-
tional answers are: (3) reluctance of a witness to disclose evidence before a grand jury is
not dispelled by secrecy because a winess must realize that evidence or testimony he provides
must eventually be made public at a trial; (4) tampering with witnesses is, likewise, pro-
hibited bt law. Furthermore, since a defendant has a right to obtain a list of witnesses
before trial, it is a simple matter to apprdach them, and the secrecy of grand jury pro-
ceedings will not prevent a potential defendant who is adamant about it from doing so; (5) the
good name of an accused will not, in the majority of cases, be protected by secret proceedings,
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since most cases presented to a grand jury result in true bills, and while an individual may
have a good defense at a public trial, Lhe will nevertheless suffer the social stigma of
Laving baca indicted.

The arguments often advanced in favor of the grand jury are: (1) first that the grand
jury systcwm does stand as a shield between the individual and the government; (2) that grand
jury reports (or indictments) have been a means by which widespread and serious disorders
have been corrected and civil improvements achieved by the power of public opinion activated
by public knowliodze; (3) that grand juries are, in fact, answerable to the law, in that
various procedural devices exist for challenging both the make-up of a graud jury and the
regularity of its procecdings; and (4) that it increases citizen perticipation in the dis-
pensing of justice.

T call to your at¢ention the discussion in this Research Study of provisions in other
states linditing the grand jury. We will not get to the specifics of themat this time. They
limit if not abolish the grand jury. The Illinois Constitution of 1970 permits the state
legislature to abolish the grand jury.

Mr. Montgomery: What is the status of the interpretation of the federal Constitution as it
applies to the state constitutional provisions?

Mrs. Hunter: The Supreme Court has held that the only due process required by the 5th and
14th Amendments to tiie fedexal Cons.itution relative to grand jury proceedings is that grand
juries be unbiased and constituted according to law. Other safeguards - right to counsel,
to confront one's accuscrs, etc. have not been held to apply to the grand jury stage of the
proceedings.

Dr. Cunningham: California went to the Supreme Court on the question of whether a substi-
tute process of information in lieu of grand jury indictment in murder cases is permissible.
That substitution was upheld a long time ago.

Mr. Montgomery: Due process so far applies only to trials or preliminary hearings.
Dr. Cunningham: So far as the Constitution is concerned the grand jury is a supernumerary.

Mr. Montgomery then introduced Judge Fred Shoemaker from the Franklin County Common
Pleas Court. ’ ‘

Judge Shoemaker: Somewhere along the line we are going to have to face the fact that there
is a limit to what we can ask citizens to do. In our society today we are putting so much
emphasis on the rights of the defendant that we have completely forgotten avout the victims
of crime. And the grand jury is another example. Pedple do not get practical on some of
these things. They read the books, and ihey get theory. But judges have to work with the
realities of life, which are as follows. 1If your daughter is raped, a preliminary hearing
is going to be set up in municipal court., If the defendant comes to that hearing and asks
for a continuance, he has a right to a continuance. The prosecutor has the girl there in
the event he doesn't ask for it. She may have stayed out of school to attend, and he:i
parents come with her - much time is involved, but there is no trial. They return, and the
girl is put on the stand and her testimony is taken in order to make a determination as

to whether a crime has been committed, as to whether there is probable cause to believe
that the accused committed: it.Assume that the judge finds it indeterminable and it is
bound over. The next step is the time required to go before the grand jury. The docket is
heavy, and it takes some time to get the case submitted. (The legislature and the Court
have required the speeding up of cases, of course.)
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Now, let's take the guy in custody. The case is bound over to the grand jury. The
family come back and go to the grand jury, again to be heard. This is the third time. As-
suming that they do not have to come back to the grand jury - the next step is the indict-
ment. Assume the grand jury returns an indictment. From the trial judges viewpoint, we
have to worry about the date of arrest. We know that we have to get that guy to trial in
90 days. Some time is taken up in the typing of the case coming from the grand jury. Addi-
tional time is taken getting the foreman to sign 1it.

Let's say that the grand jury brings in a true bill. Then the defendant is called
for arraignment. At this point some 50 to 60 days have been used up. Now a trial is set.
It must be within 30 days. It is difficult to do this, but iiL can be done. Now the trial
begins. The defendant comes in with various motions. A hearing is set for the motioms,
and we must have the witnesses there for the motion hearing. Assume the motions are over-
ruled. Now the case is set down for trial, and we are still struggling to get it within
the 90 days. At that point it is possible that the defendant's attorney will ask for a
continuance to get additional witnesses, for example, having expected another ruling on the
motions.

What I'm trying to demonstrate by this story is the burden that is imposed. We have
to start thinking about people who we arc requiring to take the time to retusvn so frequently,
They are losing confidence in the courts as a result of wha. they are put through., They dis-
trust the judges and the lawyers.

Because a practice was instituted two hundred years ago doesn't mean that it 1s still
best for the times. No profession in the world changes as slowly as the legal profession.
Our whole system of thinking is keyed to the past., We are all so worried that the Supreme
Court will say something is unconstitutional. T guess that my reaction is fhat first of all
we should decide whether elimination of the grand jury is wise. I think that it is wise to
do so, and wkile I haven't done extensive research, I think that it would be constitutional.
What I am talking about is trying to improve justice, both quality and speed of it. Let's
jast take the difference if we eliminate the grand jury.

What are some other weaknesses of the grand jury? Anyone who works for the grand jury
knows that in our system of justice we expect people to come down to court with no back-
ground, experience, or training and deal with complicated statutes and return indictments.
Now who are they going to rely on? Naturally on the prosecuting attorney. If the prosec-
uting attorney wants an indictment, he will get it. If he déesn't want an indictment, he
can ask for a no bill and blame it on the grand jury.

The realities of life are that you don't accomplish that much by having the grand jury.
All you do in effect is to slow down the whole process. Consider the costs. We have to
operate the courts efficiently and economically. We must do the best we can at the least
possible price,

In my opinion the grand jury does nothing but hold back the system. If a prosecutor
is politically motivated there is the possibility of abuse because of the large degree of
control that he exercises over the process. Secrecy protects him. Some cases clearly
come out of the grand jury that I do not think would come out if opposing counsel had the
right to cross examine the witnesses and bring out the weaknesses in the case. The grand
jury is basically one-sided.

I think that trials are going to have to be expedited. The grand jury step gets in
the way. Think of the number of subpoenas that have to be sent out for the grand jury.
Think of the costs for jurors. The Supreme Court by the Rules has reduced the number, but
still the cost is a significiant factor.
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My point is that the grand jury does not for all of this serve a vital purpose. I
think a preliminary hearing where counsel have a right to examine is to be much preferred.
What is the different test that a trial judge adopts than a grand jury does? I ask myself,
does the grand jury look for "probable cause"? In reality, they don't hear the defense
evidence, so they are hearing the same evidence the judge hears Lasically. It is a case of
straight duplication of effort as I see it, Under our system if the judge finds that there
is insufficient evidence, the prosecutor if he doesn't like the result can take the case to
the grand jury and get an indictment. I have had that happen more than once.

These are the reasons that I think the Constitution should be amended to eliminate the
requirement, I am happy to answer quastioms.

Mr. Montgomery: You say that if at the preliminary hearing no probable cause is found that
the prosecutor can turn around and go directly to the grand jury?

Judge Shoemaker: Yes. It can be taken to the grand jury then, Just this morning when I
told some attorneys that I was coming to testify here I was urged to press for elimination
of some of these steps because of the duplication.

Mr. Robert: For my own clarification, so far as you ave concerned, Judge Shoemaker, the
preliminary hearing and the grand jury represent duplication. There is nothing that the
grand jury does, for example, that couldn't be hamdled by a preliminary hearing?

Judge Shoemaker: Thet is substantially correct. Sometimes the grand jury will call in
different witnesses, who are not preseant at the preliminary hearing, but sometimes witnesses
appear at the preliminary hearing who do not appear before the grand jury. What I'm concerned
about is taking out the mandatory aspects of the grand jury. Amend the constitution so that
it is not regwired. If not mandatory, there may be some reasons, in limited cases, on in-
vestigations, let's say, where there might be some advantage in maintaining secrety. The
srand jury could conceivably perform a useful function in a narrow category of matters. In
oxamining the whole operation T ask the questions whether the grand jury should be secret

8 well as whether there should be more than one judge at the preliminary hearing. In this
arca I have a tendency to think differently from many of my colleagues., 1In a matter of
substantial importance, I prefer a three judge panel. If there is any benefit to the grand
jury proceeding, it may well be the secrecy, because sometimes an investigation has to be
very long and detailed. 1In some cases you do need some vehicle that permits you to make

an inquiry. I certainly like to hear some exchanges of views on matters such as whether

the peeliminary hearing ought to be closed or open, as well as whether it should be con-
ducted by one judge or three. In routine matters, I'm inclined to think that one judge is
sufficient. If there is something such as a scandal requiring investigation the procedure
might be changed to meet the needs. The balance is important -- secrecy when needed. Be-
cause I think that our society has a tendency to be too secret. Preliminary hearing should
similarly be open, I think, unless there is a complete showing of the necessity of having a
closed hearing. Sometimes, too, secrecy is violated. I have seen more than one instance.

In some cases, the grand jury might simply be dealing with the record of the prelim-
inary hearing. This happens in some counties. The grand jury is not viewing the people
on whom it is making judgments in such cases.

I am sure that in most cases the grand jury substantially follows the advice of the
prosecutor. And when you think about it, if you were on the grand jury and were a non-
lawyer you would, too. Statutes can be complica:ed and involved., The questions include
what will happen if this goes to trial, what is the possibility of con¥Viction and so forth.
I don't think that it is wrong to rely on the proszcutor,

Mrs. Eriksson then asked Judge Shoemaker if the grand jury is told that there was a
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bfinding nf 7o probable cause at the preliminary hearing where that 1is the case.

Judgn Shoemaker: I don't really know. I think that if they wanted to ask, they could.

1 would guess probably not in most cases. And the reason for that is that there is a right
to take the case there. The prosecutor is not in bad faith by doing so. And of course
there are differences in judges. One may bind over while another refuses to bind over.

The law enforcement people as well as defense lawyers know the judges.

Mr. Montgomery: Judge, have you had any experience with judicial over-influence of the
grand jury through court appointment of the foreman?

Judge Shoemaker indicated that he does not feel that such appointments are political
and that in his own experience the choice of competence is based .on competence and inter-
est.

Mr. Montgomery then asked about cases of great public interest.

Judge ‘Shoemaker: 1I've never had the feeling of improper conduct by appointment. The thing
about the Crofters case, for example, that upset me was all of the news leaks, especially
when the grand jury 1is supposed to meet in secret. 11 guess what I am so concerned about
judicial reform in this respect is that I see the lack of confidence in the judicial system,
This is the tragedy of our times, Chief Justice O'Neill has done more to aid judicial re-
form than anyone that I know of in my time on the bench.

Mr. Montgomery: Your recommendation to eliminate the grand jury would take citizems out
of the judicial process and would tend to leave the elitists, who are equipped by training
and experience, wouldn't it, If this were followed to its logical conclusion, I suppose
that we could eliminate the petit jury on complicated matters,

Judge Shoemaker then discussed the petit jury and its function, noting that histori-
cally it is a valued institution. The defense bar, he said, can play upon various sympa-
thies of the jury to win a case that should not be won. Any good lawyer can persuade a
jury to believe that minute details are of great importance. People may not want to admit
that this is the case, however, he said. He described how the jury can bé manipulated by
a seasoned trial attorney. A lawyer always has a chance within the jury (which might not
exist with trying the case to the judge) and it is extremely important to the trial bar.

Mr, Roberto: The most serious defect with the grand jury system is the fact that the pro-*
secutor leads the jury. What would be your reaction to permitting defense counsel in grand
jury proceedings?

Judge Shoemaker: I don't think that that is the principal objection to the grand jury
system, The principle objection, as I see it, is the delay, cost and inconvenience tc
4!l of the witnesses. What you say about the prosecutor is true, I believe, but that is
not my principle objection., I really have not considered the matter of allowing defense
counsel to be present for this reason.

Mr. Montgomery: Judge, if my recollection serves me correctly, T think that on eccasion
where the accused has asked permission to appear before the grand jury, it has been granted,
hasn't it?

It was agreed that the accused may appear but that rarely is defense counsel permitted.
Judge Shoemaker said that he does not think that permitting deiense counsel answers the
main objections to the system., It was also pointed out in the discussion that an accused
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nas a right to consult counsel at any time.

Mr. Montgomery then introduced Mr, William McKee, Prosecuting Attorney for Richland
County, President of the Prosecuting Attorneys Associationm.

Mr. McKee: I will say at the outset that I am a firm believer in the jury system, which
includes the petit jury as well as the grand jury. I think that it is safe to say that the
Prosecutors' Associatiorn also backs that stand in the sense that when the e w rules were
being provided, the prosecutors in waiving the jury wanted the consent of the prosecution
as well as the defense, I know that we have endorsed and do believe in the grand jury
system. There has been some fact and a great deal of fiction that has come out in the
media concerning the grand jury recently. It is understandable because of all our judicial
functions it is the least understood. The only ones who have any real understaxding of
what goes on in a grand jury are proseautors and those who have served on grand juries,
which constitute a very small segment of the public. &t is not a vocal segment. They are
sworn to secrecy.

I belicve that to say that grand jurors don't understand what they are doing underes-
timaies the average citizen. They are a good cross section of the community, and to believe
otherwise is, I believe, doing grand jurors a disservice, Because of the lack of under-
standing a number of points have arisen. We must consider the move to "speed up" the judi-
cial system, I flear that speed for the sake of speed and not quality is becoming an ob-
session. To respond to the judge's example of the rape case where parties come in for
preliminary hearing twice, then for the grand jury and a number of times for the trial --
the fact iz thai in most situations of a rape case, we go directly to the grand jury rather
than to preliminary heating in order to protect that witness, Certainly if we go to pre-
liminary hearing and it is continued once on us, we would go to the grand jury and not have
to go back to municipal court. The secrecy of the proceedings is beneficial not only for
the witness but also for the accused in rape cases. I think that secrecy and lack of chawmge
is ignored in some instances in gettinz statistics together that label ghe grand jury as
the prosecutor's rubber stamp, This comes out without actually looking at what happens to
cases in Ohio.

Grand juries were considered by a committee comprised of 9 prosecutors ~-- represen-
ting big counties, middle sized counties (as ours is), and small counties. Of that in 1973
those 9 counties returned 2,998 indictments. They also had 400 no bills. So this means
that about 12% of the cases in a cross section of our cases resulted in no indictment. 1In
our ovn figures -- and this doesn't reflect the number of cases which are considered where
no indictment is returned and there is never any accusation against the individual -- in
Richland county in 1972 there were 241 total cases, 86 in which tho defendant proceeded im-
mediately on a bill of information, waiving grand jury, 155 which were considered by the
grand jury, Of that 155 the grand jury indicted 112; they released 43, a substantial por-
tion, which rebuts the claim of rubber stamp, Of the 43 released, 16 were considered
secretly. There had never becen any charge. These individuals are without blight of charge
because of the fact that criminal activity was considered directly by the grand jury. There
are 16 people in Richland County who do not even know that this happened. That is about
10% of the cases. In 1973 there were a total of 197 cases, 89 in which the defendant waived
indictment by grand jury and proceeded directly,and 108 considered by the grand jury. Of
the 108, 78 were indicted, and there were 30 no bills, or almost a third of those were re-
leased. Scven were rcleased secretly. So in two years there are 20 people that dircctly
feel.the benefit of the grand jury system.

The alternatives are two. One is that we proceed directly on a bill of information

by the prosecutor. This is not only unfair in that it gives too much power to one person
but in that it throws the burden to make decisions on one man that he should not have. I
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don'i think that this altcra: tive should be considered seriously by those who are consider-
ing other possibilities. The other is that a preliminary hearing should replace the grand
jury. To say that this should occur and that one man should decide what 9 are presently
doing is throwing the case into municipal court (an area currently under study by the
Supreme Court of Ohio), and it should be pointed out that our municipal court is much in ar-
rears. There are some 328 jury cases pending in the Mansfield municipal court. To say

that we are going to give up on grand juries and throw the cases into Mansfield municipal
court is increasing the problems faced by that court. To say that one judges is going to

do a better job than 9 collective citizens has not been our experience. We have had numer-
ous cases in which the municipal court has found no probablz cause, has not bound the defen-
dant over, we have gone to the grand jury ( and we always give them the background as to
whether it 4s a bind-over), the grand jury has returned an indictment, and in every instance
the defendant has entered a plea of guilty. Our most recent one was an escape from the re-
formatory. In that case the municipal court refused to bind over the defendant (found in
New York) and he was indicted and plead guilty. I think that relacing ~me judge for nine
people adds an undue burden to the court,

If we are interested in speecd, we can speed up or drop preliminary hearings. Probably
the one thing that would assist our justice systern more than anything else is to go to the
system used by many counties (Montgomery and Richland to name two), and that is instead of
having a municipal prosecutor start a file through preliminary hearing and bind-over, to have
the county prosecutor assume felony jurisdiction from the beginning. This, however, is not
the constitutional question, but it is a practical solution that the Legislature should
consider.

A number of points were made that are true. The grand jury does rely on the prosec-
utor, not as to what they should do but as to what the law is. Actually they get a better
understanding of the law than the petit jury in that they see a number of burglary cases,
they hear the elements of burglary a number of times, and if they have questions they can
ask the prosecutor. This is in opposition to the petit jury, which hears the charge onee
and may or may not cacch it all.

The cost argument is not valid. We spend as much for one acting municipal judge for
a day as for 9 grand jurors. That may be a case of overpaying acting judges and underpaying
grand jurors. By way of case disposition a grand jury can dispose of more cases than can
a municipal court,

Certainly an ambitious prosecutor may go after more indictments than he can chew. T
would suggest that a prosecutor take a look at those indictments or he is going to be a loser
in the long run. There are faults in all individuals comprising the system, but it is not
wise to abandon the system becausc of that,

With regard to the '"rubber stamp" or defendants testifying, we have had considerable
experience with having testimony of the accused. Here we do not go to the accused -~ we go
to the counsel for accused and ask if the accused wishes to testify. 1In probably 607 of
those cases where there was a possible or probable defense the request has been made that
the client testify. And in about 907 of those cases the grand jury returns with no indict-
ment. Accused are not abused, and certalnly where they have a story to tell, they are
the ones telling the story, not the attorney. They are of course free to leav2 to consult
with an attorney, but we have never had an accused feel badgered.

I will close with one point that I feel is significiant., P picked up the 1970 Judi-

cial Statistics for the entire s.ate of Ohio. Later years are not yet available. 1In 1970
throughout the state in 18,097 cases there were 2,433 defendants released by ahgrand jury--
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13,47, of those considered. Out of those 18,000 odd cases only 428 were found not guilty by
a jury or cturt. I think that those figures themselves speak more eloquently than anyone
else as to the protection that the grand jury offers the individual.

Mr. Montzomery then invited questions.
Mr., Skipton: What is a "run away" grand jury?

M:, McKee: We never had one. What one would be is, I assume, the result of some corruption
in law enforcement or in government that law enforcement is not touching that the grand jury
decides to ask for special counsel because of a feeling that the prosecutor is not giving
them good advice. They take matters in their own hands. I don't think that we have &l the
need for one in most of Ohio, although there may have been instances where they were desir-
able. They are more to bhe praised than condemned.

Mr. Skipton: This seems to indicate that the prosecutors have a pretty good hold on the
jury.

Mr. McKee; I think that though one man may te trained, you underestimate the 9 people sit-
ting there if you think that they are going to do everything the prosecutor tells them be-

cause we don't tell them what to do. We tell them what the law is. I'm not saying that

we don't "hint" at times -- and thosc juries don't always do as we hint. We've had indict-

ments in cases where we didn't want them, and we have had no bills in cases where we wanted
indictments,

Mr. Montgomery: What is the involvement of the judge after he appoints the foreman? 1Is
there any opportunity for the foreman to consult with the judge, or does the judge ever
appear at the grand jury?

Mr. McKee; I furnished to your staff the judge's charge to the grand jury from Richland
county. The judge does name the foreman and in picking the first 9 names participates in
the process of deciding who will be excused for cause. He does charge them as to the law.
He advises them that he is available for further questions. At the conclusion he does re-
ceive the indictments and no bills and final reports.

Mr. Montgomery: Is that some protection against prosecutor domination or the run away jury?

Mr. McKee: I know that there have been instances where the judge has furnished special
counsel to the grand jury, which is within the judge's province. A judge is a check in
that respect.

Mr. Skipton: The newspapers in the past few days have reported on the Bombing of a pub .
in England., Already there is a trial going on of the people responsible. Why can't we
move that expeditiously in this country?

Mr. McKee responded that to the best of his knowledge about that case the police would
have been hard pressed to sort out the evidence. He suggested that any trial in process
already was probably not a trial on the merits. He said that there were two murders in
Richland county in January, that by February an arrest had been made, and that by May the
convicted accused was in death row, He also defended such a case as the '"norm" in Rich-
land county.

Mr. McKee then discussed trial delays at greater length, He blamed defense counsel
in many instances for seeking continuances and said that one factor for the difference is
that the defense has an appeal if they lose in trial court and the state does not. He said



“14-

further that thce state is getting hetter response on motions to suppress because now the
state has an appeal as well as the defense.

Mr. Roberto then asked Mr. McKee about his statilstics on the number of accused who
request participation (060%) and his statement that of these about 90% were no billed.
"Does that mesn," he asked, "That you have no objection to defense participating in the
grand jury proceeding?" Mr. McKee said that he did not. In response to question he said
that counsel is not allowed, but that the prosecutor discusses the case with defense coun-
sel and both defense coulisel and prosecutor advise the accused of his rights.

Mr. Montgomery: Whot hos been your experience with defendants who ask to appear?

Mr. McKee: About 90 per cent of them are no billed. The guilty do not wish to appear.
Wwe've had a very few claiming self defense where the jury did not find self defense.

Mr. Montgomery thanked the speakers and announced that the next order of business
would be the considcration of Consolidated Draft No. 2, dated November 4, 1974,

Mrs. Hunter: This is a putting together of the prior decisions of the Committee and incor-
porating therein two itLems that were decided upon at the last meeting A= to equalize the
salaries of the common pleas judges and to change the provisions on perquisites in the pro=
visions having to do with perquisites for the judiciary.

She then indicated that most of the new language in the draft had already been approved
by the Committee and that she would point out any portions that were reworded as well as new
changes proposed.

Mrs. Hunter: The first change is on page 5 - a minor change. This is the provision that
gives constitutional recognition to lateral trensfer of cases from one Court of Appeals to
another. At the last meeting there was discussion about whether the phrase "within the
district" in the present section could simply be eliminated and the same purpose accomplished
as the addition of new language about cases transferred. It was agreed that this could be
rislky in that it could be interpreted as meaning that a Court of Appeals would assume jur-
isdiction over a case arising in an inferior court anywhere in the state. The other change
has been to substitute '"SUPREME COURT RULE'" for "RULE OF THE SUPREME COURT," a non-substan-
tive change.

The next change occurs on page 7. This is the provision recognizing the Supreme
Court's authority to prescribe rules governing the employment and duties of personnel in
the judicial department. Consolidated Draft No. 1 provided as follows: '"AS LONG AS THE
OFFICE OF CLERK OF COURT IS AN ELECTIVE OFFICE RULES GOVERNING EMPLOYMENT AND DUTIES OF
PERSONNEL SHALL NOT EXTEND TO THE CLERK OF COURTS OR PERSONWZIL EMPLOYED IN THE OFFICE OF
THE CLERK." The last sentence is revised as follows; "RULES GOVERNING THE EMPLOYMENT AND
DUTIES OF PERSONNEL SHALL NOT EXTEND TO AN ELECTED CLERK OF COURTS OR TO PERSONNEL EMPLOYED
IN THE OFFICE OF AN ELECTED COERK OF COURTS, WHO SHALL BE GOVERNED AS PROVIDED BY LAW."
This is a non-substantive change that was made because it was felt that the revised sentence
would antagonize neither opponents nor proponents of retaining an elected clerk as an
independent officer. It was decided several meetings ago that rules governing the employ-
ment of personnel in the clerk's office would not be prescribed by the Supreme Court - so
long as the clerk is elected.

The next change occurs on page 10 of this draft, in Section 6, having to do with terms

of judges of all three courts. The change made is to incorporate the Committee recommenda-
tion that the terms be fixed at 6 years in the Constitution. The present provision says
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that judgec of all courts shall be chosen for terms of '"not less than' six years. As
you recall, there was a conflict noted between Section 6 and Section 2 of Article XVII,
the elections article. This conflict was one that had to be resolved, and the Committee
decided to resolve it in favor of a fixed term. '

On page 11, the last paragraph (4(A)) has been revised. As revised it provides for
an initial two-year term under the merit system, them a full term, not the remainder of the
first term, under thc first draft considered. There was a great deal of discussion on
this point and the fact that it means giving up the set terms fixed by law. This embodies
the "floating" term,

Mrs. Hunter then read aloud the new Section 6 (4) (A) on page 1l of the Consolidated
Draft. The first draft recognized the possiblity of a judge having to run for the balance
of an unfinished set term after serving & provisional two-year term . This has been elim-
inated, she said.

Mr. Montgomery: Why do we deal with the Supreme Court and the Court of Appeals in the
Constitution on this point and with the Court of Common Pleas by statute?

Mrs, Hunter: This is because the Constitution provides for an appointive - elective system
for the Supreme Court and Court of Appeals, but not for Common Pleas. Common Plcas dis-
tricts must adopt it by local option, and the legisl«ture can then provide the mechanics.
Because the system is required for the other two levels, the details are appropriately
included in the Constitutiom.

Mr. Montgomery: It scems avkward, If by local option the plan were adopted why couldn't
it adopt whet is provided by Constitution for the other two courts? Why must its procedure
be statutory?

Mrs. Eriksson: I think the reason is that theprovision as to what the General Assembly pre-
vides cays that it shall provide an appointive-elective system for common pleas courts,

but it would not have to necessarily follow all of the details except for the provision for

a provisional term., Presumably, because that is required, the General Assembly would be
required to provide for the fixing of the subsequent term of those Common Pleas judges. One
problem here is whether it becomes necessary tospell out in greater detail the judicial
nominating commission provisions. 7The General Assembly could want to set those up on a
district basis if some Common Pleas courts came into the system, or might want to set up a
statewide one if there was only one Common Pleas court within the system. It seemed simpler
to leave these matters to the Generil Assembly sircae the Common Pleas courts were not being
mandated to change.

Mr. Roberxto then asked how the name appears on the ballot in merit selection and
whether there is a blank for writing in the name. Mrs. Eriksson said that there is no
write-in except that she noted the fact that there is one state with merit selection that
does zllow a contested election to be incorporated within the plan. In most states the
question is "Shall Judge Jones be retained in office?"

Mrs. Hunter then resumed, pointing out new language on page 12, in Section 6(B) that
equalizes the compensation of all judges of the courts of common pleas. This reflects the
Committee decision at the last meeting.,

Mrs., Hunter: The next change 1s in the next sentence, which at the present time says that
judges shall receive no fees or perquisites. An exception has been incorporated --
EXCEPT SUCH PERQUISITES AS MAY BE PROVIDED BY LAW -- in recognition of the fact that certain
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perquisites are in fact provided @rch as parking space, use of automobile, expense accounts,
etc., This puts the Constitution in harmony with actual practice.

Another change in the same division (B) occurs in the last sentence. It presently
reads: "All votes for any judge, for an elective office, except a judicial office, under
the authority of this state, given by the general assembly, or the people shall be void."
The language "under the authority of this state, given by the general assembly, or the
people' has been removed. This was deleted by action of the Committee at the last meeting
after Judge Leach pointed out that the Canons of Judicial Ethics prevent a judge from run-
ning for any other office (including that of U.S. Senator, which is not under the authority
of this state). Because he could not run without resigning judicial office, under the Can-
ons, it secemed appropriate to have the constitutional language reflect the situation.

There was discussion about whether the Canons supersede the Constitution. Judge Rad-
cliff pointed out that the Court has adopted the Code of Professional Responsibility and
the Code of Judicial Conduct. The latter is much more stringent and strict than the Ohio
Ethics Commission Law or even the constitutional provision.

Mr. Roberto said that he assumed that this means a Judge could not sit on a county
charter commission and the response was in the affirmative - that he could not run for such
a position. He then asked wherein lies the conflict in such a sitw tion. Judge Radcliff
pointed out that a judge could serve on an appointive commission but that he could not run
for an elective one., It was agreed that even the appearance of impropriety shoiuld be pro-
tected against.

Mrs. Hunter: There are no changes in Sections 7 or 8. The consolidated draft furnishes

a full view of the article as it will look #inder the Committee's rccommendation. The last
two pages talk about some sections in Article IV that ought to be considered for repeal

to be comsistcnt with the Committee's other recommendations,

She went over the sections noted. Section 13 has to do with the filling of vacancy
in the office of any judge. This is already incorporated in Section 6(A)(2), making Sec-
tion 13 unnacessary. Section 6(A)(3) incorporates this language for Courts of Common
Pleas. Section 6(A)(2) applies to vacancies and their filling under the merit plan for the
other two courts.

Section 15 concerns laws passed to increase or idiminish the number of judges. A
special 2/3 majority is needed in certain instances. This section was recommended for
repeal by the Committee styding the legislature. There is no reason why it should apply
to the Supreme Court and to the Court of Common Pleas and not to the Court of Appeals. It
is obsolete, at odds with the 3-tiered concept, and was contrary to the spirit of the Modern
Courts Amendment of 1968. The recommendation for repeal oi this section fromr. the Commission
to the Legislature was not adopted in the Legislature, 1t would seem to be an appropriate
recommendation for this judicial article.

Section 18 contains a reference to "such other courts as may be created." This
language is contrary to Section 1 of this Draft because Section 1 adopts the three-tiered
§ystem, envisioning the creation of no other courts. There is a reference to having and
exercising power and jurisdiction. This is an unnecessary section. The jurisdiction of
the three cour:s has been covered. Judge Radcliff/¥8Red if he felt that the reference to
power and jurisdiction "at chambers' was important to retain, and he did not think so.
The section is surplusage.

Section 19 authorizes the establishment of courts of conciliation. It conflicts with
Section 1 as amended and should be repealed. The question was raised as to whether the
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Ohio Civil Rights Commission is a Court of Conciliation(because of the procedures for con-
ciliation provided in the statute) but there was consensus that it is unlikely that the
statute would be interpreted as having created a new court.

Seztxon 20 provides for the style of all process. Indictments must conclude "against
the peace and dignity of the State of Ohio.," If this section is to be retained it can be
moved to Section 9, no'. a blank, There was some discussion of the historical basis for
such a provision. It was pointed out that the first thing to be attacked in an indictment
i{s the imprimatur if the words in Sectio:n 20 do not appear exactly as there stated. It
was pointed out that the provision is an anachronism. Still it was acknowledged that
the style of legislation is constitutionally prescribed, Moreover, what is to be the
style if this provicion is dropped. Such a phrase, whether judicial or legislative,
signals the purport of any document carrying it. It doesn't pass the "compelling reason"
test -- i.