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70: 'lbe Generill' Au.llbly of the State of Ohio 

The Constitutional Revision Commission is pleased to present 
to you this final report, Part 8 of the Commission's report to the 
General Assembly. on two very important Articles in the Ohio Con~ 

stitution - Article X, County Government, and Article XVIII, 
Municipal Corporations. 

Our Local Government Committee and the Commission labored 
long and hard over these two Articles. and the recommendations 
in this Report represent some of the most important that the 
Commission will be making to you. We hope that you will give 
them most careful consideration. and offer as many aa you believe 
worthy to the voters of Ohio as soon as possible. 

Very truly yours, 

4~;4/~ 
Richard H. Carter 
Chairman 
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INTRODUCTION� 

The 108th Generlal Assembly (1969-70) created 
the Ohio Constitutional Revision Commission and 
charged it with these specific duties, as set forth 
in ,Section 103.52 of the Revised Code: 

A.� Studying the OonstItution of Ohio; 
B.� Promoting an exchange of experiences and 

suggestions respecting desired changes in 
the Gonistitution ; 

C.� Considering the problems pertaining to the 
amendment of the Constitution; 

D.� Making recommendations from time to time 
to the General Assembly for the amendment 
of the Oonstitution. 

The Commisision is composed of 32 members, 12 
of whom are members of the General ASlsembly 
selected (three each) by the Speaker of the House 
of Representatives, the Minority Leader of the 
House of Repre1senta:tives, the President Pro Tern 
of the Senalte, and the Minority Leader of the 
Senate. The General Assembly members select 20 
members from the general public. 

Part 1 of the Commisision's recommendations 
was presented to the General Assembly December 
31, 1971. That report dealt with the organization, 
administration, and procedures of the General 
Assembly, and included recommendations for im
proving the legislative proce,s's, having the Gov
ernor and Lieutenant Governor elected as a team, 
and repealing obsolete sections of the Constitu
tion. The recommendations in that report were 
the result of study by a committee appointed to 
study the Legislative and Executive branches of 
government, chaired by Mr. John A. Skipton of 
Findlay. 

Part 2 of the Commisision's recommendations 
was presented to the General A~sembly as of De
cember 31, 1972 and dealt with State Debt. In
cluded were recommendations respecting all sec
tions in ArtJicle VIII and one section in Article XII. 
Thesie recommendations resulted from the work of 
the Finance and Taxation Committee, chaired by 
Mr. Nolan W. Carson of Cincinnati. 

Part 3 of the Commission's recommendations 
dealt with aspects of the constitutional amend
ment process and affected only one section of the 
Oonstitution-SectiQn 1 of Article XVI. It re
suLted. from the work of the committee appointed 
to study Elections and Suffrage, chaired by Mrs. 

Katie Sowie, of Athens, and was presented to the 
General ASlsembly December 31, 1973. 

Part 4 Was presented to the General Assembly 
in November of 1974 and covers Article XII, Tax
ation. Mr. Nolan Carson, of Cincinnati, was chair
man of the Commission's Finance and Taxation 
Committee whose study resulted in the recom
mendations contained in that report. 

Part 5 dealt with the indirect debt limit, Section 
11 of Article XII. It resulted from studies of the 
Finance and Taxation Committee, Mr. NoIan Car
son, Chairman, and the Local Government Com
mittee, Mrs. Linda Orfirer, Chairman. 

Part 6 of the Commission's report covers the 
Executive Branch-Article III and several sec
tions of Article XV. It resulted. from the study of 
the Legiislative-Executive Committee, chaired by 
Mr. J6hn Skipton of Findlay. 

Part 7 covers Elections and Suffrage, and con
tains recommendations relating to Article V, Ar
ticle XVII, and s:evel"al sections in Articles II and 
III. Mrs. Katie Sowle, of Athens and Columbus, 
chaired the committee that studied the,se portions 
of the constitutional provisions and made recom
mendations to the Commission. 

Part 8 covers Local Government. Article X of 
the Ohio Constitution contains the provisions re
lating to counties and Article XVIII, those re
lating to munidpal corporations. Although this 
summary contains only those sections in which 
changes are recommended, the complete report 
reviews all sections in both Articles and diiscusses 
not only the recommended changes but the back
ground of all the provisions and the reasons for 
recommending no change in some sections. Mrs. 
Linda Orfirer of Cleveland chaired the committee. 
The committee was one of the first created by the 
Commission and some persons who are currently 
serving on the committee were not members 
originally. The complete list of committee mem
bers, in addition to Mrs. Orfirer, is as follows: 
Senator Calabrese, Mr. Crurson, Representative 
Cel~te, Mr. Duffey, Representative Fry, Senator 
GHlmor, Mr. Heminger, Mrs. Hes,sler, Senator 
Leedy, Mr. Ostrum, Mr. Pokorny, Mr. Ross, Repre
sentative Russo, Mr. Schroed:er, Representative 
Speck, and Mr. Wilson. 
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Overview of Local Government 

One of the major issues that confronted the 
Constitutional Revision Commission from its in
ception was the relationship of local governments 
in Ohio to each other and to the state. The prob
lems now facing many Ohio counties, municipali
ties and townships have been growing in magni
tude during the last several decades and have 
raised serious questions in some cases as to the 
appropriatene31S of the governmental structurels 
and powers gmnted to these units by provisions 
of the Ohio Constitution, some of which were 
originally adopted more than 170 years ago. The 
fact that the Oonstitutional Revision Commission 
was created indicates that the General ASlsembly 
recognizes the need for review and revision of 
the present Constitution during the 1970s. 

The Advisory Commission on Intergovernmen.. 
tal Relations, in a report covering the general 
question of state constitutional revision through
out the country, stated its position on the need 
for revision to meet the problems confronting 
local government: 

"Early in its study, the Commission was 
confronted with the fact tha.t many State 
constitutions restrict the scope, effectiveness, 
and adaptability of State and local action. 
These self-imposed constitutional limitations 
make it difficult for many States to perform 
all of the s:2l'vices their citizens require, and 
consequently have frequently been the under
lying cause of State and municipal pleas 
for federal assis,tance. It is significant that 
the Constitution prepared by the Founding 
Fathers, with its b~oad grants of authority 
and avoidance of legislative detail, has with
stood the test of time far better than the 
0onstitutions later adopted by the States.... 
The Commis8rion finds a very real and press
ing need for the States to improve their 
constitutions. A number of States recently 
have taken eneil'geticac.tion to rewrite out
moded charters. In these states this action 
has been regarded as a first step in the pro
gram to achieve the flexibility required to 

meet the modern needs of their citizens.'" 
The three basic units of local government in 

Ohi~unties, municipalities and townships
were establi'shed with differing structures, powe'rs 
and funotions. The county serves as the basic ad
ministrative unit of the state for local govern
ment. Municipal corporations-cities and villages 
-form the administrative and legislative struc
ture of urban areas and provide the bulk of the 
complex services these areas require. Townships 
are the local governmental structures for the un

1� U.S. Advisory Commission on Intergovernmental Relations,.A Re· 
port to the President jar Transmittal to the Congress, Washmgton. 
D.C.: U.S. Government Printing Office (1955) pgs. 37-38. 

incorporated areas, although services, particularly 
utilities, are infrequently supplied directly by 
them. The overlap in authority among these three 
units is considerable and the level of government 
delivering a particular service varies widely with
in the state.2 

In Ohio the numher of general purpose units of 
local government has grown from a total of 2,291 
in 1930 to 2,345 in 1970. The slight overall in
crease in local units is attributable to an increase 
in the number of cities, from 113 in 1930 to 229 
in 1970. The number of villages and townships 
decreased slightly, from 752 villages to 708, and 
from 1,338 townships to 1,320, while the number 
of counties remained constant.3 

Although the number of general purpose local 
governments remained fairly stable, there was a 
proliferation of special purpose units on the local 
level (school districts excluded). In the 15-year 
period from 1957 to 1972, the number of units 
that the U.S. Census Bure3U designates as special 
districts in Ohio increased from 160 to 275.4 

Special districts are usually single-function, au
tonomous units whose jurisdictions are usually 
drawn to encompass particular s.ervice areas 
and frequently overlap existing local government 
boundaries. i:i 

Not included by the Census Bureau in its com
pilation of special districts are various govern
mental de,signations that have certain character
istics of governmental units-often including con
siderable fiscal and administrative independence
but are treated by the Census as subordinate 
agencies of counties or municipalities. Special pur
pose units of local governmellJt are often created 
to solve problems or provide services that the 
counties, municipalities or townships are unable 
to handle because they lack the necessary powers, 
jurisdiction or fiscal relsources. The Census desig
nation of subordinate agencies includes, on the 
county level, some transit sY'stem districts, gar
bage and waste disposal districts, general heralth 
districts, joint sewer districts, and s,ewer and 
water districts. On the municipal level are health 
districts, joint sewer diistrictsand joint munJicipal 
improvement distriCJts.6 The subordinate agencies 
further add to the proliferation of special units 
of looal government. Overall, Ohio ranks ninth 

2.� Ohio Department of Urban Affairs, DeliverlJ and Organization oj 
Local Government Services in Ohio, (Draft, 1971) pgs. 4-5. 

:1.� These figures were taken from Ohio Population Reports by the 
Obio Secretary of State, 19th Federal Census (1970) and 16th 
Federal Census (1940). 

-I� These figures were taken from the U.S. Census oj Goverments 1957 
. and 1972 by the U.S. Bureau of the Census, Vol. 1 pg. 426 (1972) 

and Vol. 1 No.3 pgs. 62-63 (1957). 
5.� U.S. Advisory Commission on Intergoyernmental Relatio~8, .Re

gional Decision Muking: New Struteg,es jar Substute D,stnets, 
Washington D.C.: U.S. Government Printing Office (October 1973) 
pgs. 2O-2l. 

G.� U.S. Census of Governments 1972, op. cit., pg. 427. 
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am<mg the snvtes in the number of all local gov
ernment units, with 3,259.7 

Although the proliferation of special govern
mental umits waJs, in large measure, a response to 
d~mands, of .metropolitan area residents for par
tlculiar servIces or governmental functions the 
trend toWiard Ian increasing number of sPecial 
llocail units has only eX'acerbated the problems re
lating to i:n.creased urbanization of the state of 
Ohio. The problem has been described in the/se 
terms: 

"As the responsibilities of a local govern
menJt expa.nd beyond its fixed political bound
laries, more and more political 'entities seem 
called foil', to solve here-a.-problem, there-a
problem, whenever the need becomes too 
obvious or too urgent to ignore. Unfortu
nately, the bits-and-pieces philOisophy of gov
ernment is Wtally inadequate at a time in 
our history When more than 70%-soon to 
be 80%-Qf the popw1ation of the United 
States iI~ urban, when more than half of the 
people in more than half of the s1tates live in 
metropdlitanarea:s." 8 

Between 1900 and 1970, the percentage of 
Ohioans living in areas considered by the United 
States CensUis Burelau to be urban increased from 
48.1 % of the residents of the sltate to 75.3%.9 
Each of the Sltate's 10 largest oounties is classi
fied as more than 75% urban, and iflhe six largest 
are each more than 90% urban. lO Continued urban 
growth, not only in Ohio but throughout the 
Illation, ils forecast. ll 

With the increasing urbanization of Ohio, an 
increasing number of areas of ooncern to local 
government officialB, as well as citizens of these 
units, have devcloped, among them: a) the rela
tive rigridilty of boundaries. of local units which 
often impedes proper service delivery; b) service 
areas th:at do not coincide with political bound
aries and are seldom administered by persons 
direotly responsible to the voters; c) the prolifer
ation of special units of government and with 
this the fragmellJtiart;ion of responsibilities; d) 
maintenance of adequate services in rural areas' 
e) decline in property values and loss of tax rev;' 
nues, elSpecially in older central cities; and f) the 
impetus from the federal and state governmenJts 
for increased cooperation among units and for 
regiorntlis,m. 

In order to better understand these and other 
pressing problems facing local government in 
Ohio, the ConJsttitutional Revision Commisrsion 

7.� U.S. Cen.... of .Governments .1~7l!,. o.P. cit.• pg. 426. This figure in
cludes 88 countIes. 936 munlclpahtles. 13al townships 640 school 
districts, and 276 special districts. • 

8.� Hessler, lola 0 .• MetroPolitan An8Wer. Cincinnati- Stephen H 
Wilder Foundation (1968) pg. 7. ' . . 

9.� O~io Populatitm Report, 19th Federal Census. op. cit.• pg. all. 
10.� Ibid., pgs. 8-10. 
11.� Commission on Population Growth and the American Future 

PoPulatitm and the American Future. pgs. 36-37. • 

established iibs Local Government Committee and 
gave it the responsibility of examining the 
problems land recommending any constitutionlal 
changes that could offer promise for solution. 

The Looo;-l Government Committee, in studying 
present OhiO constitutional provi:sions relating to 
local government, conducted a seminar in the 
Fall of 1971 on the constitutional aspects of locail 
government. The seminar, held at The Ohio State 
Universiity, helped focus on current problems and 
resulted in the publication of a series of articles 
on local government in the Ohio State Law 
Journal.12 

The committee studied metropolitan problems 
of a regional nature, such as transportation, law 
enforcement, pollution and waste disposal, which 
are not rCOn:J!ned to arbitrary geographic or politi
cal boundanes, even county boundaries. The com
mittee istudied forms of metropolitan or regional 
governmen!ts that have been createdels'ewhere-
pa~icu~arly.the Minneapolis-St. Paul seven-county 
regIOn m Mmnesota, and the often-cited Toronto 
Oamda experience----and worked extensively on ~ 
draft for a constitutional proVision that would 
enable Ithe creation of regional government by 
~he V?ters. It then held a series of public hear
mgs m Columbus, Cleveland and Cincinnati at 
which both public officials and private citi~ens 
expressed their views on the problems of local 
government and on regional government as a 
means of 's~lving. ,those problems. What emerged 
from those meetmgs was a belief that regional 
governmetntis the government of the future but 
that in Ohio it is, indeed, still in the future.'It is 
a. c:mce~ not !etacceptable to many officials and 
c~tIzens m OhiO, who variously fear loos of iden
tity or deplore an additional level of government 
and taxati<m. 

The alternative concept that emerged from the 
study of regional government was the beliefth1at 
some local government problems in Ohio could be 
~olved i~ county government were strengthened
~ndeed, m all but a few of the metropolitan areas 
m the state, the county is the region within which 
effective action could be taken to solve problems.. 
The oommittee then recommended some amend
ments relating to county government which were 
considered by the full Commission and constitute 
the ~t part of this report. 

The general thrust of the Commission's rec
ommendations on county government is to 
strengthen county government. The Commission 
agrees with Robert Merriam, Chairman of the 
Advisory Oommis.sion on Intergovernmental Rela
tions, Who summarized the current emphasis on 
strong county government as follows: 

"The Critical Need for Strong Counties 
"Even if county government had not 

12. Ohio State Law Jou....al. Vol. 33 No.3 (1972). 
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existed in the Anglo-American structure, it� 
would have to be invented now." Such was� 
the conclusion of the authoritative second� 
report of New Jersey's County and Municipal� 
Government Study Commission. And this� 
must be the conclusion of more and more� 
policy-makers~at all levels of government-�
who are grappling with the ever increasing� 
need for an effecrtive governmental mecha�
nism below the State level and above the� 
localities.� 

For those who ponder this areawide need 
as it relates to counties, let me underscore 
a few of the mOI'e obvious linkages: 
-When we seek effective regional answers 
to urban service problems, we, in effect, are 
seeking an eff~tive county government in a 
majority of cases, since more than half of 
the Nation's standard metropolitan areas still 
are single-county in scope. 
-When we struggle with the imbalances that 
c~aracterize recent urban growth and espe
CIally the agonizing plight of rural areas suf
fering from outmigration, economic decline, 
and costly services, we squarely confront the 
burdensome agenda now troubling hundreds 
of our rural counties. 
--:-When we see the helter-skelter consump
tIOn of valuable land on the urban periphery 
and the ineffectiveness of most land use con
trols and zoning, we see, in many instances 
a glaring weakness of many county govern~ 
ments. 
-When we criticize the proliferation and the 
frequent lack of accountability of special dis.
tricts in both urban and rural areas, we, in 
effect, are criticizing a shackle that limits all 
too many counties. 
-When we come to grips with the areawide 
implications of the various environmental 
programs and proposals requiring our urgent 
attention, we will see a new role for many 
counties. 
~When we weigh the pros and cons of new 
towns and rural growth centers, we end up 
assessing the capabilities of the counties af
fected, since these juri,sdictions have a prime 
role in coping with many of the governm~ntal 
needs of such communities and centers. 
-Finally, when we strive to reconcile bitter 
differences between the States and many of 
their larger municipalities, we strive for an 
eff~tive intermediary force that can help 
arbitrate these destructive conflicts-hope
fully, the counme\S." 13 

The Constitutional R,evision Commission con
cluded that the existing form of government and 

13.� U.s. Advisory Commission on Intergovernment Relations, "For 8 
More Perfeet Union-County Reform," Washington. D.C.: U.S. 
Government Printing Office (1971) pg. 8. 

powers of counties in Ohio do not adequately 
equip them to be effective leade~ in solving the 
problems facing local governments. Amendments 
to the Constitution are needed to assist in the 
proceSis of strengthening county government's 
ability to deal with urban problems. 

The Commission's propo'Sials for counties would 
s,trengthen county government by a) permitting 
the General Assembly to cla'ssify counties" within 
certain limits, for the purposes of establishing 
their organization and government; b) grant 
counties powers of 10clU self-government, subject 
to ~rtain limitations; c) make county charters 
~s;Ier to adopt; d) clarify ambiguities in the pro
VISIOns for the operntion of county charter com
missions and for placing proposed charters on the 
ballot; . and e) clarify the General Assembly's 
authOrIty to reduce the number of counties, with 
the consent of the people in the counties. 

As for Article XVIII, which deals with mu
nicipal corporations, the Commiss!ion is recom
mending that no changes be made in the basic 
municipal~ome rule provisions. It is, however, 
recommendmg amendments that would a) clarify 
th~ General .ASisembly'sauthority to enact legis:
latIOn to. c:hange municipal boundaries; b) revise 
and clarIfy the procedures for and powers of 
municipal charter commissions ;c) revise the pro
cedu:es and powel'ls of municipalities concerning 
the Issuance of notes and bonds for utility pur
poses; and d) exempt transportation and solid 
~a.ste management services from the 50% limita
tIon on sale of municipal utility products or 
services outside a municipality. Non-substanJtive 
changes the Commisision is recommending for the 
municipal sections include rearrangement of sec
tions, language changes, clarifications and elimina
tion of duplicative provi\sions. 

In its cons[derations of Article XVllI on mu
nicipalities, particu~arly the home rule sections, 
the Commission recognized that since its adoption 
in 1912 there have been many legal battles over 
interpretations of some provisions of this ,article. 
The Commissjon viewed its basic task not as 
writing the ideal constitution with ideal solutions 
to state and local problems, but rather as ascer
taining whether solutions to current problems are 
hindered by the present constitutional language 
or lack of it. The Commis:sion was also concerned 
with whether the present language relating to 
municip3lities, as currently interpreted, creates 
problems because those who must use and under
stand it are confused or unable to determine a 
cour8e of action because they do not know what 
it means. In the final analysis, the Commission 
determined that although the cons,titutional lan
guage has been interpreted in varying ways, tho8e 
interpretaJtions are now understood and a body 
of law has grown up around them. They are not, 
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therefore, presently a barrier to solving pressing 
probl1ems. The me&ning is reasonably fixed tooay 
anld appeaI'lS to be s:atdsfactory to offici-als of botbh 
charter and l1!oDicharter municipalities. 

Other sections of Article XVIII, in addition to 
the home rnIe ,sectionls, either give municipalities 
specific poWeriS, such M the utility sections, or 
contaJin limitwtions by reserving ce:r'tain poweI'S to 
the GenertllJ. AsIs.embly. Although it might be ques
tioned whether some p,rovisions are necessary, 
suchais the aurtJhority £01' a municipal cOTporlation 
to acquiI'e Uitdlitie1s, which would probably be con
sidered part of ibhe home rule power of local self
government, most of the sections contain specific 
limitations or conditions which boith the state and 
the municipiaJi:ties have come to rely upon over 
the yoo,I1S, and extensive rewriting or repeal did 
not s'oom advisable. Changes have been recom
mended in the municipal sections to correct 
particular problems that have arisen since the 
sectioJlls. were adopted. The CommissIon al,so rec
ommends changing the order of the sections in 
Article XVIII because the pres.ent aITIangemenrt 
does not pl,ace all sections dealing wi'th the same 
subject togelther or in proper 'sequence. For some 

sections dealing with municipalities, the only rec
ommended change is in the number of the section. 

On the maHer of townships the Commission 
determined that the only significant problems that 
exist invoIve "urban townships" and only about 
8 % of the tiQltal number of townships in the state 
have populations, in 1970, of 5,000 or over. The 
problems now facing urban townships ar'esimilar 
in many respedts to the problems facing other 
looal units :that are trying to deal with the myriad 
responsibi'lities and difficulties rellated to providing 
public services in metropolitan areas. 

Some township official'S urged the ('JOmmiss:ion 
to I"ecommend constitutional amendments that 
would allow changes in the present struclture of 
townships, and to recommend provisions that 
would :al1low townships to increase their powers 
and fundtdons to tholse of home rule municipalities. 

The Oommiss!ion, however, is not recommending 
any changes in the towns.hip provisions. It be
lieves that the General Assembly has ample au
thorityto wIve the problems facing urban town
ships and that there is no evidence of a com
pelling need to provide constitutionally for solu
tions or for a new governmental structure. 
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CHAPTER I� 

County Covernment� 

The county structure of government in the 
United s,tates is an outgrowth of colonial experi
ences with Bri'tish administrative districts of the 
national government. Following the British pat
tern, s,tate constitutions were written to provide 
for the establishmenit of county government as an 
administraJtivearm of the state.1 

Establishment of counties in Ohio predated 
statehood. Washington COunty was formed in 
1788 and at the time included almost all of 
present-day Ohio. Soon after, Hamilton (1790), 
Knox (1790), and Wayne (1796) counties were 
crea.ted. In 1851 the last of the present 88 coun
ties, Noble County, was formed. The las,t bound
ary change occurred in 1888 between Auglaize 
and Logan counties.2 

In relation to other states, Ohio's counties are 
small in land area, averaging 455 square miles, 
compared to the national average of 600 square 
miles.3 

According to the 1970 census, the populations 
of Ohio's counties range from a high of 1,721,300 
in Cuyahoga County to a low of 9,420 in Vinton 
County. The populations of 19 of the state's 
counties exceed 100,000, and 31 counties are in
cluded in the U.S. Census Bureau classHication a.s 
standard metropolitan statistical areas. By con
trast, in 1960 only 19 Ohio counties were classi
fied as SMSAs.4 

While the populrution density average for all 
Ohio counties is 260 persons per square mile, 10 
counties have densities ranging from 518.8 to 
3,774.8 persons per square mile.5 

Taxable resources and economic activities of 
Ohio counties also vary gre,atly. The estimated 
yield per capita on a one mill levy on county 
real and public utility taxable property varies 
from a low of $1.72 to a high of $7.01, with the 
average yield $2.81.6 

Counlties in Ohio, as in nearly all the 'states, 
are considered a.dministrative units of state gov
ernment, authorized by the Constitution to exer
cise only those powers expressly conferred upon 
them by the General Assembly, or powers inci
dent to those powers. More than 100 years ago 
the Ohio Supreme Courrt in Hamilton County v. 
Mighels,7 clearly defined the role of counties in 
Ohio in the following portions of its opinion: 

"Neither a county, nor the board of com
misisioners of a county, is a corpor'ation 
proper; it is aJt most but a legal organiza.tion 
which, for purposes of a civil administration, 
is invested with a few functions character
istic of a corporate existence. . . . 

Counties are legal subdivisions ofa State, 
created by the sovereign power of the State, 
of its own sovereign will, without the par
ticular solicitamon, consent, or concurrent 
action of the people who inhabit them. . . . 

A municipal corpora.tion proper is created 
mainly for the interest, advantage, and con
venience of the locality and its people; a 
county organizamon is created almost exclu
sively with a view to the policy of the State 
at large, for purposes of political organiza
tion and civil administration, in matters of 
finance, of education, of provision for the 
poor, of military organization, of the means 
of travel and tr'ansport, and especially for 
the general administration of justice. With 
scarcely an exception, all the powers and 
functions of the county organization have a 
direct 'and exclusive reference to the general 
policy of the state, and are, in fact, but a 
branch of the general administration of that 
policy." 8 

The structure of county government, created in 
the earliest days of Ohio's history, has remained 
essentially the same up to the present time, al
though the needs of county resddents and the 
demands made both upon the county and hy the 
county government upon its residents no longer 
bear much resemblance to the forces that orig
inally helped mold the sttructure of county govern
ment. It ha.s long been recognized that thestruc
ture of county government as developed during 
the 19th century is inadequate to meet the needs 
of modern countlies. Forty years ago the problems 
with county government s,tructure were fully rec
ognized and the Governor's Commission on County 
Government in its 1934 report, The Reorganiza
tion of County Government in Ohio, described the 
county dilemma in thes.e terms: 

"In the judgment of most students of gov
ernment the present system of county gov
ernment is hasilcally unsound and ill-adapted 

1.� Duncombe, Herbert Sidney, County Government in America, Washington. D. C.: Arrow Press (1966) 
pg.18. 

2.� Downes. Randolph Chandler. "Evolution of Ohio County Boundari...... Ohio Archaelogieal and Historical 
Society Publications Vol. 36 (1927). pgs. 3~77. 

3.� Ohio Leglislative Service Commission. "Staff Report on County Govemment," (1970) Plr. 3. 
4.� Ibid, pgs. 3-5. 
5.� Ohio PopuZation Report. 19th Federal Census. pg. 205. 
6.� Legislative Service Commission, op cit., pg. 4. 
7.� Hamilton County v. Mighels, 7 Ohio St. 109 (1857). 
8.� Ibid. pgs. 115-119. 

16 



to the performance of the functions entrusted 
to it.... The county h8ls undergone the least 
change of organdzaltion of any major part of 
the system of local government. It is cut to a 
pattern designed in pioneer days, the princi
pal features of which have been but little 
modified in the la.st century. Tn fac,t, the 
county officerts of today are the same alS those 
in 1834, and wiJth one exception they are 
filled in the same manner. While this pa!ttern 
was never wriltten into the constitution in 
detail,a.s in s;ome sltates, its chief character
istics were prescribed by provisions of the 
constitution of 1851." 9 

The inadequacies of county governmental struc
ture, however, are not constitutional in nature 
and, 'therefore, could be dealt with legislatively 
by the Geneval A~sembly. Tn addition, the Com
mission is, recommending amendment!s that would 
make it easier for a county to adopt a charter 
and thus make changes in its own structure to 
meet particular needs. 

The governmental structure of Ohio counties, 
established by general law, consists of a three
pers,on elected board of county commissioners, 
eight other elected officers and a complex net
work of commissions and boards. County govern
meruIJs provide a l'arge number of ~aried func
tions~such as welfare, highways and hospitals
and often perform functions in cooperation with 
other governments and governing boards.10 

CountielS, may exercise some additional powers 
by adopting a charter pursuant to Sections 3 and 
4 of Article X of the Ohio Oonstitution, or by 
adopting an alternative form of county govern
ment under iSection 1 of Article X and Chapter 
302. of the Ohio Revised Code. To date no county 
has adopted either a chaJ.-ter or an alternative 
form. 

Pressure for counlty home rule began to be felt 
soon a:flter adoption of the municipal home rule 
sections of Article XVTII in 1912, and severnl 
oounty home rule constiitutioI]lal amendments per
mitting oounty ch.a.rlers were introduced into the 
Genel'lal A:ss,embly. The issue finally reached the 
ba;lIOit in the form of a new Article X in Novem
ber, 1933. 

Oounty home rule was strongly opposed by 
manycoun,ty, township and suburban municipal 
officialls, although public debate over the i~ue in 
1933 was somewhat muffled because of the fact 
that the repeal of Proihibition was on the same 
ballot.11 

Charles P. Taft I'T of Cincinnati, chairman of 

the County Home Rule As,sociation, and one of 
the prime sponso~s of the amendment, was quoted 
at the time as saying that "only tax spenders are 
opposing" 12 the county home rule amendment, 
and tlhe evidence sooms to indicate that the eco
nomic situation that chartacterized the Depression 
aided, to a great degree, in convincing Ohioans 
that the amendment should be approved as a 
means of reducing taxes in counties thalt adopt 
charters. 

The constitutional amendment repealing old 
Article X and replacing it with new Article X, 
which contained authorization for county char
te1's, was approved by a majority of more than 
100,000 of the 'almost 1,600,000 people voting,13 

Since new Article X was adopted, there have 
been 17 elections in eight of the state's 12 largeisrt 
counties on the question of election of a charter 
commiSiSion; ten resulted in the election of com
missionls. Nine of the proposed cha~rs were de
feated art the poUs,14 The 10th, recently elected 
in Summit County, has not yet submitted its 
charter. A more detailed discussion of 'the prob
lems faced by counties in adopting charters can 
be found in the portion of this report dealing 
with Sections 3 and 4 of Article X. 

Although the power to provide for alternative 
forms of county government was granted the 
General AslSembly by new Article X in 1933, it 
was not until 1961 that the Legislature enacted 
Chapter 302. of the Revised Code authorizing 
counties to adopt either an elected or appointed 
executive alternative form of county government, 
on approval of a majority of electors voting. Ac
cording to Chapter 302., upon adoption of an alter
native form, g€neral laws pertaining to counties 
ar'e operative only insofar as they are not incon
sistent with the alteI'llJative form of government 
laws. Tn addition to the specific powers gl'lanJted. to 
the bdard of county commissioners of a county 
which ooopts 'an alfumative form of government, 
division (M) of Section 302.13 of the Revised 
Code, Which WalS added by an amendment enacted 
in 1963, provides that the board of county com
missionel'lS may: 

"By ordinance or resolution make any rule, 
or Mt in any matter not specifiC'ally prohib
ited by general law; provided that, in the 
dase of conflict between the exereise of pow
el'S pursuant to diviSiion (M) of this Isection 
and the exercise of powers by a municipality 
or 'township, the exercise of power by the 
municipality or township shall prevail, and 

9. Governor's Commission on County Government, The RelWganization of County Government in Ohio. 
(1934) pgs. 37-38. 

10. Legislative Service Commission, op. cit., pgs. 6-12. 
11. The Cleveland Plain Dealer, October 7. 1933 pg. 7. 
12. Ibid. 
13. The Ohio State Journal, November 9, 1933, pg. 2. 
14. Institute of Governmental Research, Obstacles to County Reorganization: CO'nBtitutional Aspects Ual

veraity of Cincinnati (l.971). • 
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further provided that the board may levy 
only taxes authorized by general law." 

This, provision was attacked in the case of 
Blacker v. Wiethe, 16 Ohio St. 2d 65 (1965) as an 
unoonstitutioool delegation of legislative power 
without sltandards for the exercise thereof. The 
court found Aliticle X, &otion 1 to be sufficient 
authority for the provision in question. While the 
case is importanrt in upholding the power, it 
should be IlIOItedthat the case arose not in re
spon~ to an at'OOmpt to exercise that power but 
as a challenge to the validity of an election on 
the adoption of an alternative form of govern
ment. The court's holdring was then limited to a 
determination that divi8ion (M) is not "unconsti

tutional on its face." This holding leaves much 
room for further consideration of the extent to 
which powers could actually be exercised under 
that provisiion. 

The CommiSiSion, however, recommends no 
change in Section 1 of Article X as it relates to 
the alternative form of county government. This 
section confers upon the Gene,ral Assembly ample 
authority to provide for alternative forms and to 
make determination8 as to the extent of the pow
ers to be granted, within cOJl!srtittutional limi
tations. 

Since 1961, Cuyahoga County has tried twice 
and Hamilton and Montgomery counties once 
each to pa,s,s alternative forms, but ,all were de
feated at the polls.15 
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Recommendations� 
ARTICLE X 

Section 1 

Present Constitution Commission Recommendation 
Section 1. The General Assembly shall provide a gen Section 1. The General Assembly shall provide by gen

eral law for the organization and government of counties, eral law for the organization and government of countie,s, 
and may provide by general law alternative forms of and for such purposes may classify the counties of the 
county government. No alternative form shall become state. Each classification, which may be according to popu
operative in any county until submitted to the electors lation or any other reasonable basis, shall be for a purpose 
thereof and approved by a majority of those voting there as specified in the law establishing the same, and any 
on under regulations provided by law. Municipalities and .such basis shall be related to the purpose of the classifica
townships shall have authority, with the consent of the tion. No classification shall contain more than four classes, 
county, to transfer to the county any of their powers or and each class shall contain more than one county. 
to revoke the transfer of any such power, under regula The General Assembly may also provide by general law 
tions provided by general law, but the rights of initiative alternative forms of county government. No alternative 
and referendum shall be secured to the people of such form shall become operative in any county until submitted 
municipalities or townships in respect of every measure to the electors thereof and aproved by a majority of 
making or revoking such transfer, and to the people of those voting thereon under regulations provided by law. 
such county in respect of every measure giving or with Municipalities and townships shall have authority, with 
drawing such consent. the consent of the county, to transfer to the county any 

of their powers or to revoke the transfer of any such 
power, under regulations provided by general law, but 
the rights of initiative and referendum shall be secured 
to the people of such municipalities and townships in re
spect of every measure making or revoking such transfer, 
and to the people of such county in respect of every mea
sure giving or withdrawing such consent. 

Commission Recommendation 

The Commission recommends the amendment of Section 1 of Article 
X as follows: 

Section 1. The General A&sembly shall provide by general law for the 
organization and government of counties, and FOR SUCH PURPOSES 
MAY CLASSIFY THE COUNTIES OF THE STATE. EACH CLASSIFI
CATION, WHICH MAY BE ACCORDING TO POPULATION OR ANY 
OTHER REASONABLE BASIS, SHALL BE FOR A PURPOSE AS SPEC
IFIED IN THE LAW ESTABLISHING THE SAME, AND ANY SUCH 
BASIS SHALL BE RiELATED TO THE PURPOSE OF THE CLASSIFI
CAT]ON. NO CLASSIFICATION SHALL CONTAIN MORiE THAN FOUR 
CLASSES, AND EACH CLASS SHALL CONTAIN MORE THAN ONE 
COUNTY. 

THE GENERAL ASSEMBLY may ALSO provide by general law alter
na;tive forms of county government. No alternative form shall become 
operative in any county until submitted to the electors thereof and ap
proved by a majority of those voting thereon under regulations provided 
by law. 

Munioipalities and townships shall have authority, with the consent of 
the county, to transfer to the oountyany of their powers or to revoke the 
transfer of any such powoc, under regulations provided by general law, 
but the rights of initi'ative and referendum shall be secured to the people 
of such municipalities and townships in respect of every measure making 
or revoking such transfer,and to the people of such county in respect of 
every measure giving or withdrawing such consent. 

Description of Changes 

The amendment to SeCJtion 1 recommended by the Constitutional Revi
sion Oommi&s,ion would specifically add to the General Assembly's consti
tutional power to provide by general Imv for the organization and govern
ment of counties, the power also to classify counties for such purposes. 
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The General Assembly could, within specified limits, recognize differences 
among counties in legiis'l'ation relating to their organization and powers, 
by a:rranging counties into g'roup!s h'aving common, defined charaeteri1stics. 

The amendment permits an unlimiited number of classifications, but 
requilrea that the purpose for ,each be specified 'in the law eSltabHshing the 
cl·aslSification. The basis upon which counties would be assigned to the 
classes crealted by any cl:assification wouM have to be reasonably related 
to the purpose of the claBlSificaltion. 

The language permitting the Geneml As'Siembly to classify on the basis 
of population "or any OIther reasonable basi,s," is similar to Section 8.01 
of the Model State Oonlsttitution orf the Nationail Municipal League 16 and 
is intended to give the General As~embily a high degree of flexibility in 
reaching solutions to county problems. 

The amendment limits the General A:SiSembly's authority to classify 
counties by prohibiting classifiootions containing more than four clalSS,es, 
and by requiring that each class CIOntain more than one county. The term 
"claslsdfication" used in the amendment m~arus the entire group orf 88 
counti~s as divided into c1aJsses: for a 'specific purpose. Within anyone 
classification, all the counities of the 'state could be divided into not more 
than four classes. These two limitations are intended to prevent exceSiSive 
~la81sification andspecilaJI legi.lslation, whiiJch characterized municipal legis
l'wtJion prior to the adoption of the muniCipal home rule powers in Article 
XVIIi in 1912. The CommiSiSion believes thiat an unlimited authority to 
class,ify, which could result in adoption of laws containing particular gov
ernmenta:l or organizational proviSiions for each of the 88 counties,should 
not be permitted. 

Although the Comm.issionis not recommending that the General Assem
bly adopt any parlictrlar claSlSifiOOltion scheme, it suggesits sleveral examples 
of possible purposes for dividing the sltate's 88 counties into dasses. Among 
the purposes suggested: 

a) In order to deal rationally with WIater reSIOurces and facilities, coun
ties could be divided inito different classe!s according to the type of wQlter
way looated within or on the border of each county (Le., counties, along 
Lake Erie, counties 'along major rivers, counties with small streams, etc.) 

b) In order to 'aBsiist counties im. providing necessary services or gov
ermmce, counties could be divided according to 'size to permit different 
forms of government. 

The only other change in 'Section 1-adding "'also" in the sentence per
mitting the General Assemb[y to provide altermtive forms of county 
governmeDJt-is intended to emphaSlize that the powe,r to classify is in 
addition to the other powefls in the 'section which the Gene:ml ASISembly 
possesses regarding county government. 

History and Background of Section 
In 1933, the proponents of counity home rule proposed a constitutional 

amendment that included a complete revision of Arbicle X, which dealt 
with CiOunties. Present Section 1 was adopted by the voters, along with 
the Test of new Article X, and, eX'cepIt fur changes in Section 3 made in 
1957, remains in the same form today as originally adopted. Sootion 1 
authOrizes the General Aissembly to provide by general law for the organi
zation and government of counti~, for alternative forms of county govern
ment,and for the transfer by municipmities or townships of any of thei,r 
powers to the county, and for the 'revoootion of such transfers. 

Classifiootion of counties in Ohio has never been :specifically authorized 
by the Constitution, alrthough the Constitutional Convention of 1874 did 
propose a seetioon that could be interpreted as permitting clasification. 

16. National Municipal League, Model State Constitution. Section 8.01. 
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Article II, Section 29, as proposed by the Convention read in part: u nor 
shall any act be passed conferring spedal powers or privileges upon any 
county ... not conferred upon all counties ... of the same general class." 17 

The constitution submitted by the Convention of 1874, however, was de
feated by the voters. 

'Section 1 of Article X, which requires the General Assembly to provide 
"by general law" for the organization and government of counties, and 
Section 26 Article II, which provides that "All laws, of a general nature, 
shall have a uniform operation throughout the state ...", have been the 
bag,is for several Court opinions holding uncons;titutional various legis
lative acts classifying counties for one purpose or another.1s At the same 
time, classification of counties does exist in the sltatUtes.19 

Rationale and Intent of the Commission 
At least 13 'stwtes classify counties for one or more purposes; s.ome have 

specific constitutional provisions permitting classification and Qlthers ap
parently do it without specific con$titutional authorization. In addition, at 
least 7 states permit special local legislation-something that the Commis
sion feels is undesirable. The Commission believes that its proposal to 
permit claslsification of counties within certain limitations will avoid 
special legislation and the vast amount of legislative time it consumes. 

One of the primary reasons leading the Commission to recommend this 
amendment to Section 1 is the division of opinion among legal authorities 
as to the present constitutional power of the General Assembly to classify 
counties. The Commission is convinced that the General As,semblyshould 
have the flexibility available through classification to deal with county 
government and organization problems, and believes that a constitutiionaJ. 
amendment to that effect is. desirable to remove doubt as to the constitu
tionality of existing CIMs,ifications and to provide expressly for the condi
tions under which future classifications could be made. 

Because the counties in Ohio are extremely diverse entities, varying 
greatly in such characteristics as population, density, taxing ability and 
effort, geography, urban-rural mix, and amount of industrialization, the 
Commis,sion believes that classification of counties, as provided for in this 
amendment, will allow the General Assembly to taHor county government 
and organization to groups of counties bound by similar charactens,tics as 
the V'M'ying needs of Ohio counties are made known to the General Assem
bly. At the same time, counties which feel no need for ch'anges in govern
mental s,tructure need not be altered. 

An indication that the differences among Ohio counties have long been 
recognized as factors having significant effect on the governance and 
organization of counties is found in the 1934 report of the Governor's 
Oommission on County Government, which noted population differences, 
taxing ability differences, and further noted that, while the population of 
Ohio was nearly evenly distributed between urban and ruI'al in 1900, by 
193068% of the Sltate's popul3ition lived in urban areas and 32% in rural.20 

The trend toward urbanization has continued. In 1970, 75.3% of Ohioans 
lived in urban areas.21 

During its deliberations on the merits of allowing daSiSification, the 
Commission's Local Government Committee, with the cooperation of the 
County Commissioners Association, s.ent a questionnaire to the boards of 
county commissioners in all 88 counties soliciting their opinions about 
classification. The committee received 34 replies, most indicating they were 
17.� The Constitution of Ohio, compiled by Isaac Franklin Patterson, Cleveland: The Arthur H. Clark Co•• 

(1912) pgs. 192-193. 
18.� State eo: reI. NeweU, Jr. v. Brown, 162 Ohio St. 147 (1954): State eo: reI. Cool"ll v. Thra<lher 130 Ohio 

St. 434, (1936); Davis v. Wiemeyer, 124 Ohio St. 103 (1930). 
19.� For example, Sections 307.23 and 307.65 of the Ohio Revised Code. 
20.� Governor's Commission on County Government, op. cit., pg. 3, pg. 20. 
21.� Ohio Population Report, 19th Federal Census, op. cit. pg. 8. 
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filled out on behalf of all commISSIOners. More than 60% (21) of the 
respondents favor cllllS'sificiation, and all commissioneirs responding from 
counties over 15<J,OOO population flavored claSiSification. The breakdown of 
responses, according to population, is: 

Total 
Number Number of 

County % Favoring % Opposing of Counties 
Population Classification Classification Responses Category 

over 150,000 100% (5) 0% (0) 5 13 
50,000-150,000 73% (8) 27% (3) 11 30 
under 50,000 44% (8) 56% (10) 18 45 
Total 
All counties 62% (21) 38% (13) 34 88 

One comment on the questionnaire indicated 'a reason ,smaller counties 
are often opposed to cllllS,sification~ belief that it could be used as a 
device to 'confer monetary benefits on some counties but not on others. 
The Commission believes, however, that any arbitrary action of this type 
by the General Assembly would not fall wiithin "organization and govern
ment" of counties and would be held unconstitutional. Moreover, the 
amendment recommended by the Commission requires that the criteria 
used for classification be related to the problem at hand and, therefore, 
no county that met the criteria could be disqualified from any programs 
devi'sed by the General AISlSembly to solve county problems, and any bene
fits that accompany such programs. 

Of the county commissioners who favored classification, 16 indicated 
that criteria other than population might also be used in clas,sifications, 
including several which were suggested in the questionnaire--number of 
local units in the county, property valuation, area, and location. Addirbional 
criteria were also sugge,sted by the respondent8---<Source of revenue, drain
age areas, complexities of services provided, summer population, budget, 
urban and rural population, size and poverty level of the core city, per 
capiita income, tax effort, and the federal revenue sharing formula. 

The recommended amendment i,s flexible enough, in the Commission's 
opinion, to permit the General ASisembly, if it so desires, to allow counties 
to move from one class to another, depending on the county problems and 
the intended aim of the classification. 

The Commislsion recognizeJs that 'some of the advantages of classification 
that it has cited could be secured by counties needing them through 
adoption of either a county charter or an alternative form of government. 
However, since no county has yet been ,successful in any attempts to do 
either of these, the Commission believes that the additional authori,ty 
that this amendment would provide should be made aViailable to peTIllit 
the General Assembly by legisdafJive action 00 provide for the needs of a 
group or groups of counties having common problems. 

ARTICLE X 

Section 2 
Present Constitution Commission Recommendation 

Section 2. The General As.sembly shall provide by gen No recommendation. 
eral law for the election of such township officers as may 
be necessary. The trustees of townships shall have such 
power of local taxation as may be prescribed by law. No 
money shall be drawn from any township treasury except
by authority of law. 
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Comment 

The Local Government Committee and the Commission heard from 
township officials, county officials, and municipal officials concerning town
ship problems, and considered several proposals for constitutional changes. 
Township problems appear to stem from both the 'structure of township 
government-----like that of counltiles, the strudure has remAined virtually 
unchanged throughout Ohio's history-..and powers, or lack of them. Town
ship problems are concentrated in the so-ealled "urban" townships, for 
which there 'is no agreed, uniform definition. Townships with populations 
of over 5,000 constitute approximately 8% of the 1320 townships in Ohio. 

The Commis!sion is, not rooommending constitutional changes relating to 
townships. Township government is viewed as in a state of flux,and the 
Commission believes that, under such circumstances, the legislature is 
better equipped to recognize problems and solve them legislatively than 
constitutionally; governmental structure and powers tend to remain locked 
in the Constitution once they are placed there. Some urban townships 
appear to feel a need for powers simil8ll' to those of municipalities, but 
point rto the difficulties inherent in the process of inoorporating-difficuliies 
imposed by law, not by the Constitution. The Commission takes no position 
on whether urban townships should incorporate, but notes that the Consti
tution poses no barriers. 

The Commission believes that the General Assembly has ample authority 
to deal with the problems of townships, and recommends no constituti()nal 
changes, but believes that legislative study will point the way to solutions. 

ARTICLE X 

Section 3 
Present Constitution Commission Recommendation 

Section 3. The people of any county may frame and Section 3. The people of any county may frame and 
adopt or amend a charter as provided in this article but adopt or amend a charter as jrovided in this article but 
the right of the initiative and referendum is reserved to the right of the initiative an referendum is reserved to 
the people of each county on all matters which such county the people of each county on all matters which such 
may now or hereafter be authorized to control by legis county may now or hereafter be authorized to control by 
lative action. Every such charter shall provide the form legislative action. Every such charter shall provide the 
of government of the county and shall determine which form of government of the county and shall determine 
of its officers shall be elected and the manner of their which of its officers shall be elected and the manner of 
elflction. It shall provide for the exercise of all powers their election. It shall provide for the exercise of all 
vesbed in, and the performance of all duties imposed upon powers vested in, and the performance of all duties im
counties and county officers by law. Any such charter posed upon counties and county officers by law. Any such 
may provide for the concurrent or exclusive exercise by charter may provide for the concurrent or exclusive exer
the county, in all or in part of its area, of all or of any cise by the county, in all or in part of its area, of all or of 
designated powers vested by the constitution or laws of any designated powers vested by the constitution or laws 
Ohio in municipalities; it may provide for the organiza of Ohio in municipalities; it may provide for the organiza
tion of the county as a municipal corporation; and in any tion of the county as a municipal corporation; and in 
such case it may provide for the succession by the county either case it may provide for the succession by the 
to the rights, properties, and obligations of municipalities county to the rights, properties, and obligations of mu
and townships therein incident to the municipal power so nicipalities and townships therein incident to the municipal 
vested in the county, and for the division of the county power so vested in the county, and for the division of the 
into districts for purposes of administration or of taxa county into districts for purposes of administration or of 
tion or of both. Any charter or amendment which alters taxation oa' of both. Any charter or amendment shall 
the form and offices of county government or which pro become effective if approved by a majority of the electors 
vides for the exercise by the county of powers vested in voting thereon. 
municipalities by the constitution or laws of Ohio, or both, 
shall become effective if approved by a majority of the 
electors voting thereon. In case of conflict between the 
exercise of powers granted by such charter and the exer
cise of powers by municipalities or townships, granted by 
the constitution or general law, whether or not such 
powers are being exercised at the time of the adoption 
of the charter, the exercise of power by the municipality 
or township shall prevail. A charter or amendment pro
viding for the exclusive exercise of municipal powers by 
the county or providing for the succession by the county 
to any property or obligation of any municipality or town
ship without the consent of the legislative authority of 



such municipality or township shall become effective only 
when it shall have been approved by a majority of those 
voting thereon (1) in the county, (2) in the largest mu
nicipality, (3) in the county outside of such municipality, 
and (4) in counties having a population, based upon the 
latest preceding federal decennial census, of 500,000 or 
less, in each of a majority of the combined total of mu
nicipalities and townships in the county (not including 
within any township any part of its area lying within a 
muncipality. ) 

Commission Recommendation 
The Commission recommends the amendment of section 3 of Article X 

as follows: 
Section 3. The people of any county may frame and adopt or amend a 

charter as provided in this article but the right of the initiative and ref
erendum is resm'ved to the people of each coUIlJty on all matters which 
such county may now or hereafter be authorized to control by legi!slative 
action. Every such charter shall provide the form of government of the 
county and shiall determine which of its officers shall be elected and the 
manner of their ,election. It shall provide for the exercise of all powers 
vested in, and the performance of all duties imposed upon counties and 
county officevs by law. Any such charter may provide for the concurrent 
or exclusive exercise by the county, in all or in part of ilts area, of all or of 
any designated powers vested by the constitution or laws of Ohio in muni
cipalities; it may provide for the organization of the county as a municipal 
corporation; and in ~ fffioefl, EITHER case it may provide for the succes
sion by the county to the rights, properties, and obligations of municipali
ties and townships therein incident to the municipal power so vested in 
the county, and for the division of the county into di!stricts for purposes 
of administration or of taxation or of both. Any charter or amendment 
wffiefl. ~ the ~ ftfitl e#ieee e! ~ geVef'H'.lfteBt ~ wffiefl. pf'e¥ides fe.f' 
the exef'eise ~ the ~ ffi ~~ ffi BiliBieipalities ~ the eeBs_tieB 
~ ffi.ws e! ~~ ltetlr;shall become effective if approved by a majority of 
the electors voting thereon. ffi eftSe ffi eoHiliet "BetweeB the exepeise ffi :pewei'B 

gf'aBted ~ fffioefl, eftaf'tep ~ the exepeise ~~ ~ BiliBieipalities 6!:' tewB
~ gt'ftBted ~ the eeBstitlitieB 6!:' geBef'al litw; whethep 6!:' Bet fffioefl, :pewei'B 

Q¥e fleiBg exepeisea. at the ~ ffi the adeptioB e! the ehlU'tef', the exet'eise ef 
~~ the BiliBieilla!ity eP teWBship eft&ll Ilpe:r.;ail. A ehapt;ep 6P ameBdmeBt 
Ilpe¥iEliBg :ffif> the e'Kehlsi:r,'e exepeise ffi BiliBieillal ~~ the ~ &P ~ 

¥itliBg :ffif> tfte slieeessieB ~ the etffiBty te ~ f)POllept;r eP ol31igatiOB e£ ~ 

mliBieillalit;r 6P tewBBhip witholit the eeBBeB't e£ the legislative Mi1ihePity' ei 
fffioefl, BiliBieillQHty eP tewBsliill aftaH beeeme effeetWe ~ wfteB it aftaH ftfwe 
fleeB QIlPpoV'ea ~ ft majef'ity e£ ~~ tBepeeB f±+ ffi the eeliBty, f2t iB 
tfte lttPges4; mliftieipality, -f31- ffi the etffiBty elitside ffi Blieft BiliBieipality, aBd 
-f4+ iB eOliBties ~ ft POJllilatieB, ~~ %Be latest f)peeeEliBg fedePM 
a.eeeBBial eeBBli&; e! 800,(:)(:)(:) 6!:' less; iB eaeft e! ft majerity ffi the eoIBl3iBea. teW 
ffiBiliBieillQlities ftfitl teWBeBillS ffi the etffiBty fBet; iBe~Eliftg wi-tftiB. ~ tewB
~~ f)ftPt e! He· ft'I'eft ~ wi-tftiB. ft BiliBieillality,) 

Deseription of Changes 
Section 3 presenltly prowdes for county charters, and for the powers 

which counties may bave if they adopt charters. Two kinds of county 
charters are provided for: one under which the county could exercise 
municipal powers to the exclusion of munidpalities within the county, or 
succeed to property or obligations of municipailiities or townships without 
their consent or be organized as a municipal corporation; and one which 
could provide for alteration of county glOvernment form or offices and for 
the exercise of municipal power:s concurrently with, but not to the exclu
sion of, the municipa;lities. The fil'st requires, approval by majorities in the 
county, in the largest municipality, in the county outside the largest 
municipality, and, in counties with a popul;ation of 500,000 or less, in a 



majority of the combined total of municipalities and townships in the 
county. (Counties over 500,000 were exempted from the fourth majority 
requirement by a constitutional amendment in 1957.) 

The Commission proposal, in essence, eliminates the distinctions between 
the two types of charters. It does this by eliminating the requirement for 
the "multiple majority" approval of the first type of charter; thus per
mitting the adoption of a county CJharter by a majority of 'the electol"S 
voting thereon. In addition, the proposal would remove a provision relating 
to the county charter requiring only a simple majority for approval which 
resolves any conflict in the exercise of powers by the county and a munici
pality or a township in favor of the municipality or township. The issue 
of whose authority prevails (the county's, or the municipality's or town
ship's) in case ofa conflicting exercise of power would be resolved in the 
county charter in any manner the charter prescribes, rather than consti
tutionally as is now the case. Removal of the conflict provision from the 
constitution would also serve to remove a distinction between the two 
types of charters. 

The proposal retains the provision that any county charter mUSit "pro
vide for the exercise of all powers ve~ted in, and the performance of all 
duties imposed upon counties and county officers by law." The intention 
of this provision seems to be to make it clear that even counties having 
chartevs continue to be administrative arms of the state for purposes of 
carrying out certain functions throughout the state. While, therefore, a 
county could by charter change its form of government and expand the 
powers which it may exercise and be less inhibited by statutory provisions 
in the manner of the exercise of those powers, those duties required by 
general law of counties and county officell"S would still have to be car
ried out. 

The proposal retains the provision allowing a county to provide by 
charter for the concurrent or exclusive exercise by the county in all or 
part of its area, of any or all designated powe,l"S ve!sted by the Constitution 
or laws of Ohio in municipalities" for the organization of the county as a 
municipal corpom:tion and for the succes,sion by the county to the rights, 
properties and obligations of municipamies and townships in the county 
incident to the municipal powers vested in the county. Since these provi
s,ions are optional, a county charter could provide for some, all or none of 
those powers, or the effect of a charter could be limited to changes in the 
form and existing powers of county government. The vote required for 
the adoption of any county charter would be the same regardless of the 
powers acquired. 

History and Background of Section 
Since 1933, when the sections permitting county charteI's were added 

to the Constitution, counties have had a 100% failure rate in their 
attempts to secure home rule. Voters have in some instances, however, 
agreed to the idea of drafting a charter and have elected a charter com
mission, only to reject the commission's work when it is completed.22 

Of the 'state's 12 largest counties" eight have made a to,tal of 17 attempts 
at getting the charter commission question on the ballot. Of these 17 
attempts, ten resulted in the election of a charter commission, and nine of 
the ten resulting charters have been defeated at the poUs. The tenth, 
recently elected in Summit County, has not yet completed its work. Eight 

22. Analyses of county charter failures can be found in a number of publications, among them: Institute 
of Governmental Research, "Obstacles to County Reorganization: Constitutional Aspects", op. cit. 
(1971); a detailed analysis of the recent Summit County failure by Jobn H. Bowd"n and Howard D. 
Hamilton, "Some Notes on Metropolitics in Ohio," in the Kent State University Book Political Be
havior and Public Issues in Ohio; "Constitutional Problems of County Home Rule." by Earl L. Shoup, 
Western Reserve Law Review (1949); "Metropolitan Government in Metro Cleveland," by Watson and 
Romani, in 5 Midwest Journal of Political Science, No.4, November 1961; and "Factors Affecting Voter 
Reactions to Governmental Reorganization in Metropolitan Areas," by U.S. Advisory Commission on 
Intergovernmental Relations Washington, D. C.: U.S. Government Printing Office (1962). 
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of the 17 charter commission elections were held in the years 1934-1936, 
imme{)jta~ly foUowing the adoption of the constitutional provision in 1933, 
and four charter commission:s were elected in that period. 

The ~anguage of iseertion 3 as it was adopt'ed in 1933 differedsignifi
cantly from its present language, resulting from 1957 amendments. As 
origina:lly adopted, 'section 3 read as foUows: 

"Any county may frame 'and adopt or amend a charter as provided 
in tMs Article. Every such charler ishall provide the fOrnl of govern
ment of the counJty and shQJl determine which of its officers 'shall be 
elected and the manner of the~r election. It 'shaH provide for the exer
cise of all powers vested in, and the performance of all duties imposed 
upon counJties and county officem by law. Any such charter may pro
vide for the concurrent or exclusive exercirse by the .county, in ail or 
in part of its area, of all or of any designated powers vested by the 
Constitution or laws of Ohio in municipalities; it may provide for the 
organization of the couIllty as a municipal corporation; and in any s,uch 
case iIt may provide for the succession by the county to the rights, 
properties, 'and obligations of munic:ipalities and townships therein 
incident to the municipal POWffi"S. so vested in the county, 'and for the 
division of ,the county inrto disl1;ricts for purposes of administration 
or of taxation or of both. No charter or amendment vesting any 
municipal powers in the counity Ishall become effective unles:s it shall 
have been approved by a majority ofthos1e vorbing thereon (1) in the 
county, (2) in the largest municipality, (3) in the county outside of 
such municipality, and (4) in each of a majority of the combined total 
of municipalirties and ,toWTIlships in the county (not including within 
any township any part of its area lying within a municipality)." 
A .significant blow to the advocates of county charters came shortly 

after Section 3 was adopted. The question of electing a charter commission 
had been submiltted and approved by the voters of Cuyahoga County in 
1934. In order to avoid the requiremeIllt of four separate majorities (in the 
county, in the largest municipality, in the county outside the largest 
municipality, and in each of a majority of the combined total of munici
paHties and townships in the county) the charter commission limited its 
recommendations to those functions that the country was currently per
fomling. The commislSion's propos,ed charter provided for a council
manager form of government, reorganized departments, established a 
merit system, provided for in~tiative 'and referendum, and specifica1ly 
stated thaJt "nothing herein shall be inoorrpreted as transferring municipal 
poweJ'ls to the county." In the 1935 election, Itlhe charter received a majority 
affirmative vote in the county a,s a Whole and in Cleveland, but failed to 
receive the third or fourth majorities required by the Constitution for a 
charter vesting municipal powers in the C()unty. 

The Board of Eleotions refUiSed to cerltify the charter as adopted, and 
the case brought to require the Board tocerlify resulted in a decision by 
the Ohdo Supreme Court which dealt a blow to the county charrteradvocates 
and eventually resulted in the 1957 amendments to section 3 making a 
distinction between charters which give a county municipal powers con
current with municipalities as distinguished from exclusive municipal pow
ers. The Court, in the case of State ex rel. Howland v. Krause, 130 Ohio 
St. 456 (1936) cited four specific instances where the charter sought to 
veslt in the county powert; which the court beHeved were vested in munici
palities by the cODistitution and laws of the state: 

1) The power of the county councill to enact "ordinances" rather than 
"resolUitions,", the term used for acts of boards of county commis
'sionel'ls; 

2) Provision for the use of the initiative and referendum on county 
questions ; 
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3) Establishment of a civil ~ervice commission; 
4) Establishment of f. department of :-'afe'ty instead of an elected 

sheriff. 

"These powers," the Court said, "are not only generally recognized as 
municipal powers, but are specifically so treated by the laws of the 
state."23 

Although the 1957 amendments were des'igned to overcome the obstacles 
presented in the Court's decision by permitting the adoption of a chartea:
by a majority in the county without the other majorities so long as it did 
not give the county municipal powers to be exercised to the exclusion of 
the exercise of the same powers by municipalities, the fact that the deci
sion appeared to be incorrect in a number of particulars 24 still can operate 
to cast 'some doubt on what are municipal powers. In any event, there have 
been no simple county majorities for any charter since the Cuyahoga 
County one in 1935, and the 1957 language remains uninterpreted by 
Court decision. 

Rationale and Intent of the Commission 

As noted above, there is substantial legal doubt about the correctness of 
the Court's interpretation of "municipal powers" in the Howland deci'sion. 
Because of the failure of Cuyahoga County to achieve a charter that was 
not in any way intended to interfe're with municipalities, the Howland 
decision, in spite of the 1957 comments, continues to cast a dark cloud on 
charter commission efforts. One noted commentator, Jefferson Fordham, 
has put ,the matter as follows: 

"The existing Ohio contitut,ional provisions for county home rule 
recognize that problems overreach municipalities and townships and 
that countywide jurisdiction may be desir'able. It does not, however, 
permit county asisumption of jurisdiction over township and municip,al 
affairs without clearing the incredibly high hurdle of the well-known 
four-way vote in the governmental units in the county. As a con
sequence, the achievement of county home rule in Ohio is almost out 
of the question."25 

The Commission, therefore, recommends the removal of the "multiple
majoriity" requirement for the adoption of a county charter, regardless of 
the range of powers or form of government it assumes for the country. 

Besides the implications of the Howland decision, there is a further 
question involved in the multiple-majorities requirement. The effect of re
quiring three or four majorities in order to adopt a charter is that it 
permits the citizens of one or a few political subdivisions to veto a charter 
which is adopted by a majority of all the people voting on it in the county. 
In the Commission's opinion, this situation effectively constitutes minority 
rule. 

The United States Supreme Court has held that equal protection of the 
laws requires that one person's vote be given the same weight as another's 
regardles,s of residence in elections of state legislators, United States 
Representatives, county governing bodies and other units of local govern
ment.26 A recent New York case27 addressed the question presented here
whether several majorities can be required for the adoption of a county 
charter which will apply to all. In November, 1974, a United States District 
Court in New York agreed that the New York State Constitution's multiple 

23.� Howland v. Krause. 130 Ohio St. 455, p. 459. 
24.� See, for example, Lowrie, S. Gale, "Interpretation of County Home Rule Amendment by the Ohio 

Supreme Court." University of Cincinnati Law Review No. 10, (1936) pg.454. 
25.� Fordham, Jefferson G. "Ohio Constitutional Revision-What of Local Government7" Ohio State 

Law Journal, Vol. 33 (1972) pg. 581. 
26.� Baker v. Carr, 369 U. S. 186 (1962\ 7 L. Ed. 2d 663, 82 S. Ct. 691; ReynoldB v. SimB, 377 U. S. 533 

(1964) 12 L.Ed. 2d 506 S. Ct. 1362, and others. 
27.� CitizenB jor Community Action v. Ghezzi et al., U. S. District Court, W. D. N. Y. Civil Action 1973

222, Nov. 22, 1974, 36 F. Supp. 1. 
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majority requirement for passage of a county charter violated the one 
man, one vote principle. State officials have recently determined not to 
appeal the decision.28 

In another case, the New Mexico Supreme Court has found unconstitu
tional, under the one-man one-vote rule, a provision of that state's consti
tution which required a two-thirds vote in each county of the state in 
order to adopt an amendment to the state constitution. Thus, slightly more 
than one--third of the voters in a single cQlunty could thwart the witl of a 
majority of voters in the state, and all of the other counties. The New 
Mexico court stated that, in one election, this made the vote of an electoo:
in one county equal to 100 voters in another county.29 

The CommiSlSion, having taken the view that 'strengthening county gov
ernment offer'S a constitutional ,solution toward solving metropolitan prob
lems, believes that the analogy between a state constitution, which, in 
Ohio, isadoplted or amended by a majori.ty of all the people in the state 
voting on it, and 'a county charter, which provddes the government for the 
people of the county, is an apt one. 

ARTICLE X 

Section 4 
Present Constitution Commission Recommendation 

Section 4. The Legislative authority of any charter The legislative authority (which includes the Board of 
county or the Board of County Commissioners of any County Commissioners) of any county may by a two
other county may by a two-thirds vote of its members, thirds vote of its members, or upon petition of six per 
or upon petition of ten per cent of the electors of the cent of the electors of the county as certified by the elec
county shall forthwith, by resolution submit to the elec tion authorities of the county shall forthwith, by resolu
tors of the county the question, "Shall a county charter tion submit to the electors of the county the question, 
commission be chosen?" The question shall be voted upon "Shall a county charter commission be chosen?" The ques
at the next general or primary election, occurring not tion shall be voted upon at the next general or primary 
sooner than sixty days thereafter. The ballot containing election, occurring not sooner than ninety-five days after 
the question shall bear no party designation, and pro certification of the resolution to the election authoritie,s. 
vision shall be made thereon for the eledion from the The ballot containing the question shall bear no party 
county at large of fifteen electors as such commission designation. Provision shall be made thereon for the elec
if a majority of the electors voting on the question shall tion to such commission from the county at large of 
have voted in the affirmative. Candidates for such com fifteen electors, if a majority of the electors voting on 
mission shall be nominated by petition of one per cent the question shall have voted in the affirmative. 
of the electors of the county, which shall be filed with Candidates for such commission shall be nominated by 
the election authorities not less than forty days prior petition of one per cent of the electors of the county. 
to such election. Candidates shall be declared elected in The petition shall be filed with the election authorities 
the order of the number of votes received, beginning with not less than seventy-five days prior to such election. 
the candidate receiving the largest number; but not more Candidates shall be declared elected in the order of the 
than seven candidates residing in the same city or village number of votes received, beginning with the candidate 
may be elected. Within ten months after its election such receiving the largest number; but not more than seven 
commission shall frame a charter for the county or candidates residing in the same city or village may be 
amendments to the existing oharter, and shall submit the elected. The holding of a public office does not preclude 
same to the electors of the county, to be voted upon at any person from seeking or holding membership on a 
the next general election occuring not sooner than sixty county charter commission nor does membership on a 
days after such submission. Amendments to a county county charter commission preclude any such member 
charter may also be submitted to the electors of the from seeking or holding other public office. The legisla
county in the manner provided in this section for the tive authority shall appropriate sufficient sums to enable 
submission of the question whether a charter commission the charter commission to perform its duties and to pay
shiall be chosen, to be voted upon at the first general elec all reasonable expenses thereof. 
tion occurring not sooner than sixty days after their sub The commission shall frame a charter for the county
mission. The autho,rity submitting any charter or amend or amendments to the existing charter, and shall, by vote 
ment shall mail or otherwise distribute a copy thereof of a majority of the authorized number of members of 
to each of the electors of the county as far as may be the commission, submit the same to the electors of the 
reasonably possible. Except as provided in Section 3 of county, to be voted upon at the general election next 
this Article, every charter or amendment shall become following the election of the commission. The commis
effective if it shall have been approved by the majority sion shall certify the proposed charter or amendments 
of the electors voting thereon. It shall take effect on the to the election authorities not later than seventy-five
thirtieth day after such approval unless another date be days prior to such election. Amendments to a county char
fixed therein. When more than one amendment is sub ter or the question of the repeal thereof may i11so be 
mitted at the same time they shall be so submitted as submitted to the electors of the county in the manner 
to enable the electors to vote on each separately. In case provided in this section for the submission of the question
of conflict between the provisions of two or more amend- whether a charter commission shall be chosen, to be 

28. The New York Times. February 23. 1975. pg. 25. 
29. State eM ....z. Wilt 11. State Canva8sing Board. 78 N. M. 682. 437 P. 2d 143 (1968). 
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ments adopted at the same time, that provision shall pre voted upon at the first general election occuring not sooner 
vail which received the highest affirmative vote. The basis than sixty days after their submission. The legislative 
upon which the required numbers of petitioners in any authority or charter commission submitting any charter 
case provided for in this Article shall be determined, shall or amendment shall, not later than thirty days prior to 
be the total number of votes cast in the county for the the election on such charter or amendment, mail or other
office of Governor at the last preceding election therefor. wise distribute a copy thereof to each of the electors 

The foregoing provisions of this Article shall be self of the county as far as may be reasonably possible, except 
executing except as herein otherwise provided. that, as provided by law, notice of proposed amendments 

may be given by newspaper advertising. A charter or 
amendment shall become effective if it shall have been 
approved by the majority of the electors voting thereon. 
It shall take effect on the thirtieth day after such ap
proval unless another date be fixed therein. When more 
than one amendment, which shall relate to only one sub
ject but may affect or include more than one section or 
part of a charter, is submitted at the same time, they 
shall be so submitted as to enable the electors to vote 
on each separately. In case more than one charter is sub
mitted at the same time or in case of conflict between the 
provisions of two or more amendments submitted at the 
same time, that charter or provision shall prevail which 
received the highest affirmative vote not less than a 
majority. If a charter or amendment submitted by a char
ter commission is not approved by the electors of the 
county, the charter commission may resubmit the same 
one time, in its original form or as revised by the charter 
commission, to the electo'rs of the county at the next suc
ceeding general election or at any other election held 
throughout the county prior thereto, in the manner pro
vided for the original submission thereof. 

The legislative authority of any county, upon petition 
of ten per cent of the electors of the county, shall forth
with, by resolution submit to the electors of the county, 
in the manner provided in this section for the submission 
of the question whether a charter commission shall be 
chosen, the question of the adoption of a charter in the 
form attached to such petition. 

Laws may be passed to provide for the organization and 
procedures of county charter commissions, including the 
filling of any vacancy which may occur, and otherwise to 
facilitate the operation of this section. The basis upon 
which the required number of petitioners in any caBE! pro
vided for in this Article shall be determined, shall be the 
total number of votes cast in the county for the office of 
Governor at the preceding election therefor. 

The foregoing provisions of this section shall be self
executing except as herein otherwise provided. 

Commission Recommendation 
The Commission recommends the amendment of section 4 of Article X 

as follows: 
Section 4. The legislative authority e£ tffiY elulptep ~ ffl:' 1WillCH 

INCLUDES the Board of County Commissionersl of any &ther county may 
by a two-thirds vote of its members, or upon petition of teft SIX per cent 
of the electors of the county AS CERTIFIED BY THE ELECTION 
AUTHORITIES OF THE COUNTY shall forthwith, by resolution 8ubmit 
to the electors of the county the question, "Shall a county charter com
mission be chosen?" The question shall be voted upon at the next general 
or primary election, occurring not sooner than ~ NINETY-FIVE days 
theFeafte:r AFTER CERTIFICATION OF THE RESOLUTION TO THE 
ELECTION AUTHORITIES. The ballot containing the question shall 
bear no p,arty designation;. Provision shall be made thereon for the election 
TO SUCH OOMMISSION-from the county at large of fifteen electors ftS 

fffieft eommissiOR.1. if a majority of the electors voting on the question shall 
have voted in the affirmative. 

Candidates for such commission shall be nominated by petition of one 
per cent of the electors of the county,~ whieh THE PETITION shall be 
filed with the election authorities not less thlan ~ SEVENTY-FIVE 
days prior to such election. Candidates shall be declared elected in the 
order of the number of votes received, beginning with the candidate 
receiving the largest number; but not more than seven candidates resid
ing in the same city or village may be elecrted. THE HOLDING OF A 
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PUBLIC OFFICE DOES NOT PREeLUDE ANY PEiRSON FROM SEEK
ING OR HOLDING MEMBERSHIP ON A COUNTY CHARTER COM
MISSION NOR DOES MEMBERSHIP ON A COUNTY CHARTER COM
MISSION PRIECLUDE ANY SUCH MEMBER FROM SEEKING OR 
HOLDING OTHER PUBLIC OFFICE. THE LEGISLATIVE AUTHORITY 
SHALL APPROPRIATE SUFFICIENT SUMS TO ENABLE THE CHAR
TER OOMMISSION TO PERFORM ITS DUTIES AND TO PAY ALL 
REASONABLE EXPENSES THEREOF. 

Within ten lllenths ttftef' i-tB eleetien l'ffiffi THE commission shall frame 
a chart.er for the county or amendments to the existing charter, and 
shall.L BY VOTE OF A MAJORITY OF THE AUTHORIZED NUMBER 
OF MEMBERS OF THE COMMISSION, submit the same to the electors 
of the county, to be vdted upon at the general election eeeuFf'ing fHTt seeHeP 

tltafi ~~~ l'ffiffi 8Ufllnissien NEXT FOLlJOWING THE ELECTION 
OF THE OOMMISSION. THE COMMISSION SHALL CERTIFY THE 
PROPOSED CHARTER OR AMENDMENTS TO THE ELECTION AU
THORITIES NOT LATEiR THAN SEVENTY-FIVE DAYS PRIOR TO 
SUCH ELECTION. Amendments to a county charter OR THE QUESTION 
OF THE REPEAL THEREOF may also be submitted to the electors of 
the county in the manner provided in this section for the submission of 
the question whether a charter commission shall be chosen, to be voted 
upon at the first general election occurring not sooner than sixty days 
after their submission. The LEGISLATIVE authority OR CHARTER 
COMMISSION submitting any charte'r or amendment shall.L NOT LATER 
THAN THIRTY DAYS PRIOR TO THE ELECTION ON SUCH CHAR
TER OR AMENDMENT, mail or otherwise distribute a copy thereof to 
each of the electors of the county as far as may be reasonably possible-'.. 
EXCEPT THAT, AS PROVIDED BY LAW, NOTICE OF PROPOSED 
AMENDMENTS MAY BE GIVEN BY NEWSPAPER ADVERTISING. 

Exeept as ppe:vided in Seetien 3 el this ~\ptiele, ~ A charter or 
amendment shall become eftiective if it shall have been approved by the 
majority of the electors voting thereon. It shall take effect on the thirtieth 
day after such approval unless another date be fixed therein. When more 
than one amendment.1.. WHICH SHALL RELATE TO ONLY ONE SUB
JECT BUT MAY AFFECT OR INCLUDE MORE THAN ONE SECTION 
OR PART OF A CHARTER.1.. is submitted at the same time, they shall 
be so submitted as to enable the electors to vote on each separately. In 
case MORE THAN ONE CHARTER IS SUBMI'ITED AT THE SAME 
TIME OR IN CASE OF conflict between the provisions of two or more 
amendments SUBMITrE.D at the S1ame time, that CHARTER OR provision 
shall prevail which received the highest affirmative vote NOT LESS 
THAN A MAJORITY. IF A CHARTER OR AMENDMENT SUBMITrED 
BY A CHARTER COMMISSION IS NOT APPROVED BY THE ELEC
TORS OF THE OOUNTY, THE CHARTER COMMISSION MAY RE
SUBMIT THE SAME, ONE TIME IN ITS ORIGINAL FORM OR AS 
REVISED BY THE CHARTER COMMISS'ION, TO THE ELECTORS OF 
THE OOUNTY AT THE NEXT SUCOEEDING GENERAL ELECTION 
OR AT ANY OTHER ELECTION HELD THROUGHOUT THE COUNTY 
PRIOR THERErro, IN THE MANNER PROVIDED FOR THE ORIGINAL 
SUBMISSION THEREOF. 

THE LEGISLATIVE AUTHORITY OF ANY OOUNTY, UPON PETI
TION OF TEN PER CENT OF THE ELECTORS OF THE COUNTY, 
SHALL FORTHWITH, BY RESOLUTION SUBMIT TO THE ELECTORS 
OF THE OOUNTY, IN THE MANNER PROVIDED IN THIS SECTION 
FOR THE SUBMISSION OF THE QUESTI:ON WHErrHER A CHARTER 
COMMISSLON SHALL BE CHOSEN, THE QUESTION OF THE ADOP
TION OF A CHARTER IN THE FORM A'ITACHED TO SUCH PETITION. 

LAWS MAY BE PASSED TO PROVIDE FOR THE ORGANIZATION 
AND PThOCEDUThES OF OOUNTY CHARTER COMMISSIONS, INCLUD
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ING THE FILLING OF ANY VACANCY WHICH MAY OCCUR, AND 
OTHERWISE, TO FACILITATE THE OPERATION OF TillS SECTION. 
The basis upon which the required number of petitioners in any case pro
vided for in this Adicle shall be determined, shall be the total number 
of votes cast in the county for the office of Governor at the last preceding 
election therefor. 

The forgoing provisions of this :A:rtiele SECTION shall be self-executing 
except as herein otherwise provided. 

Description of Changes; Rationale and Interest of the Commission 

Section 4, added in 1933, provides the procedures for the election of 
county charter commis'sions and for the framing and submission to the 
electors of the proposed county charter and amendments. Some of the 
amendments proposed for this section are technical in nature and intended 
to remedy existing defects or ambiguities, while others represent signifi
cant departures from, or additions to, the existing provisions. 

The major substantive changes recommended by the Commission are: 
a) Reducing the number of petition signatures from 10% to 6%. 
b) Establishing procedures for submitting a proposed charter or amend

ment to the board of electioDis. 
c) Specifically permitting public officeholders to be members of charter 

commis'sions. 
d) Specifying the vote necessary by the commission for submi'ssion of 

a proposed charter or amendment. 
e) Establishing procedures for repeal of a charter. 
f) Permitting a charter commission to resubmit or revise and resubmit, 

one time only, a charter thait had been defeated at the polls. 
g) Permitting direct submission of a charter by the county legislative 

authority upon petition of 10% of the electors. 

It is the Commission's opinion that the amendments it has recom
mended will clarify Section 4 and possibly avoid future debates over appli~ 

cation of the section. 
The proposed changes will be discussed, to the extent possible, in the 

order in which they occur. 
1) The term "legislative authority" is defined to include a board of 

county commis:sioners, so that a single term may be used throughout the 
section. 

2) The number of s.ignatures required on a petU.ion to have the 
question of calling a charter commission placed on the ballot is reduced 
from 10% to 6% of the electo~s. The Commission believes that 10%, 
particularly in a very large county, .is too great an obstacle and that 6% 
is a sufficient number to prevent vain and frivilous attempts, yet would be 
attainable by a serious group of citizens. 

3) Responsibility for determining whether a petition has a sufficient 
number of valid signatures is transferred from the legislative authority 
(now board of county commissioners), which has limited ability to perform 
this function, to the board of elections, which has the facilities and per
sonnel needed for this purpose. 

4) The section presently does not specify the action required to be 
taken with respect to the board of elections to cause an election to be 
held on a proposed charter or amendment or the time by which it must be 
accomplished. The propo'sed amendment to this section would require 
certification of the resolution of the legislative authority to the board of 
elections not late,r than 75 days before the election. The Secretary of 
State's office is presently urging the adoption, as far as possible, of a 
uniform 75-day deadline for submission of questions for elections. Other 
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changes are also proposed which wi'll conform i;Q the Secretary of State's 
request that additional time is, needed for ballot preparation and mailing 
to absent voters. 

5) The section presently is silent on the question of whether member
ship on a county chartercomnN'ssion consrtitute18 the holding of public 
office, but the Ohio Supreme Court in State ex rel. Bricker v. Gessner,30 
has held that such membersihip iJs a public office. As a result, those officers 
prohibited by the Constitution, ~aWls or municipal charters from holding 
other public office may not be members of a county charter commission. 
The operation of the prohibition is rtJhUiS not unifocm, since not all public 
officers are forbidden to hoM other public office. The proposed amendment 
removes the prohibition and Pern}its all persons holding other public office 
to be members of county cha1'lter commislslions. It ils the Commislsion's 
opinion that most public officeholders have experience in the are:as tha,t 
would be under discussion in the drafting of a charter and, therefore, 
would be valuable, contributing members of the commission. 

6) While the Ohio Revi'sed Code31 and case law32 seem to establish the 
obligation of the board of county commissioners to provide funds necessary 
for a charter commission to carry out its duties, this has proved in some 
cases to be a matter of controversy. A specific requirement to this effect 
in the Constitution would resolve any question concerning the existence of 
the county commissioners' duty to provide the charter commission with 
funding to enable it to perform its assigned function. 

7) Because the Office of the Secretary of State is urging adoption of a 
uniform 75-day deadline for submission of question for elections, the Re
vision Commission recommends that the provision requiring submission at 
the general election following the commission's election be added to Section 
4 and that the 10-month deadline be removed since its need no longer would 
exist. The deadline for completion of the commission's work would be 
related to the time when the proposed charter or amendments must be cert
ified to the board of elections. 

8) No provision is presently made for the vote required by a charter 
commission to submit a proposed charter or amendment. The proposed 
amendment to the section would require for this purpose a majority of the 
total number of members authorized to be elected to the commission, and 
that number would remain constant even if the number of members on the 
commission were diminished by death, resignJation or disqualification. 

9) The procedure by which the p'roposed charter or amendment is 
placed before the voters is presently unclear. The amendment to the section 
provides for certification to the board of elections not less than 75 days 
before the election. 

10) The Constitution presently makes no provision for the repeeal of an 
existing charter. Addition of such a provision would permit a return to 
the statutory form of government, if desired by the electors of the county, 
or for the repeal of an existing charter and adoption of a new one or an 
alternative form of county government at the same election. In the case 
of a repeal only, legislation by the Gen~ral Assembly might be required to 
provide the procedure for reestablishment of the statutory form. 

11) Responsibility for giving notice of the election on the proposed 
charter or amendments is presently not entirely clear, nor is the time by 
which the mailing or distribution is to be completed specified. The amend. 
ment provides that the authority (either legislative body or charter com
mission) submitting the charter or amendment is to give notice thereof, 
and that suoh mailing or distribution must be accomplished not less than 
thirty days before the election, which is the deadline for the simi-Iar munici
pal charter provistion of ArtiCile XVIII Section 8. 
30. State eIC reI. Bricker v. Gessner, 129 Ohio St. 290 (1935).
31. Section 307.70. 
32. In Merryman 11. Gorman. 69 O. L. Abs. 421 (1953) the court held that the city of Steubenville must 

appropriate funds for the mailing of charters to electors. 
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12) In the same manner as provided in the recent amendment to Article 
XVIII, Section 933 relating to amendments to municipal charters, the 
General Assembly could by law provide for notice of proposed county 
charter amendments to be given by newspaper advertising. In the absence 
of such a law, the requirements as to mailing or other distribution would 
apply. 

13) The addiiJionallanguage as to what may constitute a single amend
ment is intended to reflect current case law on that subject as it relates to 
proposed constitutional amendments and to negate any inference that an 
amendment must relate to only a single section of a charter. 

14) Presently a charter commission has one, and only one, opportunity 
to submit a proposed oharter to the electors. Thi's amendment would give 
the commission the opportunity to resubmit or to revise and resubmit the 
proposed charter at the following general elootion or any other countywide 
election prior thereto. In the oo;se of a close vote initially or where the com
mission believes that it is able to identify the objootionahle features of the 
proposed charter or other reaSlOll:S for its defeat, a second opportunity to 
submit the proposed charter, without the election of a new charter commis
sion and a two-year delay in resubmission, might be advantageous. The 
revised or resubmitted charter could be submitted to the voters one time 
only. 

15) The election of a charter commission at a general election and sub
mission of the proposed charter framed by it at the following general 
election entails considerable delay, and the electors hav'e little or no con
trol over the type of charter which the commission will propose. A new pro
vision would permit direct submission, upon petition of 10% of the electors 
to the county legislative authority, of a charter drafted by a group other 
than an elected charter commission. 

16) Because of the provision for direct submission of proposed charters 
by petition, the possibility would exist that more than one charier could 
be submitted at the same election. Should more thian one of such proposed 
charters receive a majority vote, the one receiving the highest majority 
would be adopted. 

17) The authority of the General Assembly to provide by law for mat
ters involving the procedure for adoption of county charters is of limited 
and uncertain extent. This amendment would, in general terms, and similar 
to the provision relating to the initiative and referendum in Article II, 
Section 19, authorize the General Assembly as necessary to facilitate the 
operation of the section. Procedures as to the printing, mailing, distribu
tion or advertising of proposed charters and amendments is an example of 
the kind of provisions which might be made by statute. Such power might 
avoid the need for constitutional amendments with respect to some unfore
seen problems as they arise in the future. 

18) County charter commissions, presently have no authoritative or 
established procedures concerning such matters as the method of their 
organization, election of officers, rules of prooedure, notice of meetings, fill
ing of vacancies and other such matters. This amendment would allow 
the General Assembly to provide by srtlatute for these procedural matters 
and for the filling of vacancies. Failure of the General Assembly to act, 
however, would not preclude charter commirssions from organizing and 
carrying out their functions under rules adopted by themselves, as they 
presently do. The General Assembly would also provide by statute for pro
cedures and rules which a charter commission could adopt at its option. 

33.� An amendment to Article XVIII Section 9, adopted in 1970, permits newspaper advertising of 
municipal charter amendments, pursuant to general law, as a means of fulfilling the distribution 
requirement. 
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ARTICLE X 

Section 5 
Present Constitution� 

Commission Recommendation� 
New Section� 

Section 5. Counties may, except as limited by genera)
law, adopt and enforce within their limits all measures for
the local self-government of the county, including local
police, sanitary, and other similar regulations, as are not 
at variance with the general laws or in conflict with the 
exercise by any municipal power authorized by this Con
stitution; . provided, that no tax shall be levied by any 
county except as authorized by law. 

Commission Recommendation 
The Commission recommends the adoption of a new Section 5 in Article 

X as follows: 
Section 5. OOUNTIES MAY, EXCEPT AS LIMITEn BY GENERAL 

LAW, ADOPT AND EN~ORCE WITHIN THEIR LIMITS ALL MEA
SURES FOR THE LOCAL SELF-GOVERNMENT OF THE COUNTY, 
INCLUDING LOCAL POLICE, SANITARY, ANn OTHER SIMILAR 
REGULATIONS, AS ARE NOT AT VARIANCE WITH THE GENERAL 
LAWS OR IN OONFLICT WITH THE EXERCISE BY ANY MUNICIPAL 
CORPORATION OF ANY MUNICIPAL POWER AUTHORIZED BY THIS 
CONSTITUTION; PROVIDED, THAT NO TAX SHALL BE LEVIED BY 
ANY COUNTY EXCEiPT AS AUTHORIZEn BY GENERAL LAW. 

Description of Changes 
The Commission proposes to add a new section 1:10 Article X which WQuld 

provide for powers of all counties. It would put counties in !substantially the 
same relationship to the state and to the General As'sembly as that which 
now pertains to non-chrart:er m\lnidpalJities. It would resolve conflicts with 
municipalities in faVOll' of too municipality. The language of the section is 
adapted from Section 3 of Article XVIII, familiar to all students of local 
government in Ohiio, which reads: 

"Municipalities shall have authority to exercise all powers of local 
self-government and to adopt and enforce within their limits such 
local police, SIaIliltary and other similar regulations, as are not in con
flict with general laws." 
A series of Ohio Supreme Court decisions culminating in 1964 in Leavers 

'V. City of Canton, 84 resulting in what may be regarded as an authoritative 
pronouncement by the Supreme Court concerning the poweJ.'lS of charter 
and noncharler municipalities and the differences between them. 

The court said that: 
Any ordinance deaiing with police regulations passed by either a 
charter or noncharter city, which is at a variance wiJth state law, is 
invalid. Section 3, Amcle XVIII of the Ohio Cons1lirtution. 
An ordinance pa8lsed by a charter city, which is not a police reguliation 
but which deals with local s.elf-government, is valid and effective even 
though it is at a variance with a state statute. State ex rel. Canada 
v. Phillips, supra. 
An ordinance passed by a noncharter city, which is not a police 
regulation but is concerned with local self-government regulation, is 
valid where there is no state statute at a variance with the ordinance. 
Perrysburg v. Ridgway, supra. 

34. Leaver. v. Cit1/ of Canton. 1 Ohio St. 2d 33 (:IBM). 
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An ordinance passed by a noncharter city, which is not a police regula
tion but is concerned with local self-government, is invalid where 
such ordinance is at variance with a state statute. State ex ret. Petit 
v. Wagner,8upra.35 

The language of the proposed section would not make a distinction be
tween measures providing for local self-government and police, sanitary 
and other similar regulations ;rather, the later provisions would be 
treated as being among the powers of local self-government of the county 
This seems to be the result of the Leavers case as to noncharter municipal
ities. In addition to the limitations on this grant of powers to counties that 
measures adopted by the county must not be at variance with the general 
laws, this section would also provide that any such exercise of powers by 
the county may not conflict with the exercise by any municipal corporation 
of its powers under the Constitution. 

Under this proposed section the General AssembIy could also establish 
limits upon the exercise of the power conferred. As an example, the Gener
al Assembly could put all matters involving the incurrence of debt or the 
levying of taxes outside the ability of counties to act without expressly 
granted powers. The proposed section 5 language regarding taxes probably 
would not be necessary, but it is deemed desirable to include it to assure 
any who might question whether unlimited taxing powers were being 
conferred upon counties, that it is not. 

The section wouId be self-executing, as is Section 3 of Article XVIII. 
A county having the powers granted by the section would have the 

freedom to act with respect to any matter of local self-government in 
those areas where the General Assembly has not already provided for the 
matter. The General Assembly has, of course, legislated with respect to a 
great many matters involving counties, but this section would eliminate the 
necessity for counties to request legislation from the General Assembly as 
to those cases where the statutes are sHent. The section would not substan
tially affect the relationship between counties and municipalities now exist
ing, except that it might permit counties to enter into agreements with 
municipalities in those areas where specific statutory authority cannot be 
found. Repeal or substantial revision of many existing statutes relating to 
counties by the General Assembly would give counties greater freedom 
of action and, since county officials complain that many of the existing 
statutes are greatly outmoded36, the Commission believes this section 
would hasten the process of legislative review of county law. 

Rational and Intent of the Commission 

The often-quoted but little-implemented report on "The Reorganization 
of County Government in Ohio" by the Governor's Commission on County 
Government, submitted in 1934, states under its recommendation dealing 
with the Board of County Commissioners that: 

"Considerable ordinance-making power is needed as to unincorporated 
territory to permit the regulation of amusement places, nuisance in
dustries, etc., and to meet other problems involving local legislation."37 

That Commission noted Ohio's increasing urbanization, and the diffi
culties counties had dealing with the problems caused by urbanization 
under the restrictive and outmoded county laws. These problems have in
creased substantially since 1934. 

Counties are today, and have been since the beginning of statehood, 
creatures of the state-state agencies--designed originally to carry out 
35.� Ibid., pgs. 356-357. 
36.� Examples of outmoded county statutes are: Section 307.63 which requires the board of county com

missioners to pay for antitoxin furnisbed to an indigent child suffering from diphtheria: Section 
339.31, which permits the board of county commissioners in counties over 50,000 population to erect 
and operate a county hospital for the treatment of tuberculosis. 

37.� Governor's Commission on County Government, The Reorganization of County Government in Ohio, 
(1934) pg. 7. 
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essentially state functions in designated geographical areas. As a result 
of this legal theory of what a county is, the legal theory of what a county 
may do follows: a county may do Oldy those things specifically provided 
by the General Assembly, and those necessarily requn-ed to carry out the 
mandated duties. 

Such limitations means that counties have no 'ability to meet new 
situations. Each coumy needs to provide services, to regulate activities for 
the benefit of the citizens, and to provide for the better administration of 
government, but these can be mert only by lregi's,lation enacted by the Gen
eral Assembly. One ooumy official, urging support during the 109th 
General Assembly of H.B. 435, which would have conferred upon all coun
ties some poWet'lS of local self-government, listed a number of county needs 
that ean.not be dealt with by county officials because of statutory silence. 
They included: placing dclinquent water bills as a lien against property, 
street lighting of county roads, removing obstructions to good sight dis
tance at intersections, hiring a financial consultaI1lt, establishing moving 
and razing regulations, requiring sanitary sewer connections, sign control, 
etc. Other commentators on this subject have noted that counties cannot 
adopt a fire prevention or housing code, and, if there is not adequate state 
legislation in these areas, residents may be denied essential protections 

The Commislsion believes th8Jt the proposed secti~n win help counties 
meet present-day Problems without driminJishing municipal powers. It 
became convinced, during its deliberations on local government and par
ticularly the limitations placed upon coumies, that conferral of limited 
"home rule" powers on counties is not only desirable, but is necessary in 
order to meet the incrJeaiSingly complex problems of urbandzation. It will 
give counties that need to act, the power toaClt; it will not force programs 
and burdens on counties that do not need them. 

As is the case with classification, there is the possibility that the General 
Assembly could presently confer upon counties the powers provided for in 
this section. Indeed, there is even more reason to believe this would be 
possible for POWeIlS than for clasSlification since a conferral of similar 
powers upon counties which might adoptanaltemative form of govern
ment has been upheld by the OMo Supreme Court against a challenge that 
it was an unlawful delegation of legislative powers.3S The language of that 
statute (County commissioners may "by ordinance or resolution make any 
rule, or act in any manner not specifically prohibited by general law ...," 
Division (M) of Seemon 302.13 of the Revised Code) was not selected by 
the Commission because its meaning is not a.s clear as that of Section 3 of 
Article XVIII,and it appears, on the surface, to be considerably more 
limited. No county has been able to take advantage of that provision, how
ever, since no county has adopted an alternative form of government. 
During the 109th General Assembly, H.B. 435, which would have conferred 
upon all counties powers of local self-government similar to those being 
proposed in this section, was introduced but did not pass. A similar bill, 
upon all counties powers of local self-governmtnt similar to those being 
S.B. 220, failed to be passed in noth General Assembly. 

In spite of the apparent ability of the General Assembly to do by law 
what this section proposes, the Commission believes it is important enough 
to propose a constitutional amendment on the rsubject. 
38. Blacker 11. Wiethe. 16 Ohio st. 2d 65 (1968). 
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ARTICLE X 

Section 6 
Present Constitution Commission Recommendation 
Article II, Section 30 Article X, Section 6 

Section 30. No new county shall contain less than four Section 6. No new county shall contain less than four 
hundred square miles of territory, nor, shall any county hundred square miles of territory, nor, shall any county be 
be reduced below that amount; and all laws creating new reduced below that amount; and all laws creating new 
counties, changing county lines, or removing county seats, counties, changing county lines, reducing the number of 
shall, before taking effect, be submitted to the electors of counties, or removing county seats, shall, before taking 
the several counties to be affected thereby, at the next effect, be submitted to the elec,tors of the several counties 
general election after the passage therof, and be adopted to be affected thereby, at the next general election after 
by a majority of all the electors voting at such election, in the passage thereof, and be adoptd by a majority of all 
each of said counties; but any county now or hereafter the electors voting at such election, in each of said coun
containing one hundred thousand inhabitants, may be di ties; but any county now or hereafter containing one hun. 
vided, whenever a majority of the voters, residing in each dred thousand inhabitants, may be divided, whenever a 
of the proposed divisions, shall approve of the law passed majority of the voters, residing in each of the proposed 
for that purpose! but, town city within the same, divisions, shall approve of the law passed for that purpose;no or 
shall be divided, nor, shall either of the divisions contain but, no town or city within the same, shall be divided, nor, 
less than twenty thousand inhabitants. shall either of the divisions contain less than twenty thou

sand inhabitants. 

Commission Recommendation 
The Commission recommends the repeeal of section 30 of Article II and 

the adoption of a new section 6 of Article X as follows: 
Section 6. NO NEW COUNTY SHALL CONTAIN LESS THAN 

FOUR HUNDRED SQUARE MILES OF TERRITORY, NOR, SHADL 
ANY COUNTY BE REDUCED BELOW THAT AMOUNT; AND ALL 
LAWS CREATING NEW COUNTIES, CHANGING COUNTY LINES, 
REDUCING THE NUMBER OF COUNTIES, OR REMOVING COUNTY 
SEATS, SHALL, BE~ORE TAKING EFFECT, BE SUBMITTED TO THE 
ELECTORS OF THE SEVERAL COUNTIES TO BE AFFECTED 
THEREBY, AT THE NEXT GENERAL ElJECTION AFTER THE PAS
SAGE THEREOF, AND BE ADOPTED BY A MAJORITY OF ALL THE 
ELECTORS VOTING AT SUCH ELECTION, IN EACH OF SAID COUN
TIES BUT ANY COUNTY NOW OR HEREAFTER CONTAINING ONE 
HUNDRED THOUSAND INHABITANTS, MAY BE DMDED, WHEN
EVER A MAJORITY OF THE VOTERS, RESIDING IN EACH OF THE 
PROPOSED DIVISIONS, SHALL APPROVE OF THE LAW PASSED 
FOR THAT PURPOSE; BUT, NO TOWN OR CITY WITHIN THE SAME, 
SHALL BE DIVIDED, NOR, SHALL EITHER OF THE DIVISIONS CON
TAIN LESS THAN TWENTY THOUSAND INHABITANTS. 

Description of Changes 
Present Article II Section 30 gives the General Assembly the authority 

to create new counties and change county boundaries, provided that no 
county contain less than 400 square mi'1es or fewer than 20,000 inhabitants, 
and to remove county seaits. Under the existing section, no law providing 
for any of these matters becomes effective until it is submitted to and 
approved by a majority of electors of each county affected voting sep
arately. 

The proposed new Section 6 of Article X would add a provision spe
cifically permitting the General Assembly to reduce the number of 
counties, if the General Assembly desires to do so, while retaining all 
other provisions of Section 30. Any such law wouid also be subject to the 
approval of the voters in the affected counties. 

The Commission also recommends moving this section from Article II 
(Legislative) to Article X because it relates solely to counti~s, which is 
the subject matter of Article X. 

History and Background of Section 
Present Article II Section 30 had its beginning in the state's first consti

tution in 1802. In that versi10n (Article VII Section 3), the Legisl'ature was 
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given the power to establish new counties provided that both the new and 
old counties contain at leas't 400 <square miles. In the 1851 Constitution 
the section was rewritten to include all of the language in present Section 
30 except the restriction that "no town or city within the same, shall be 
divided, nor, sh'all either of the divisionIS contain les,s than 20,000 inhabi
tants." 

The addition of that claUise was first proposed by the Con'stitutional 
Convention in 1874; however, the document drafted by that convention was 
defeated by the voters. The additional clause was again proposed by the 
drafters of the Constitution of 1912 and that time was approved at the 
polls. 

Although the 400 square mile minimum area provision has been a part 
of the Constitution since srtatehood, several counties were created between 
1832 and 1851 which contained less than the minimum area. In three of 
the counties - Carroll (390 square miles), Lucas (343 square miles) and 
Noble (398 square mHes) - it appears thalt the establishment of the 
counties with smaller areas may not have been intentional and probably 
was due to surveying difficulties or eITOI'S. In three other counties - Erie 
(264 square miles), Lake (231 square miles) and Ottawa (261 square 
miles) - it appears that the Legilsla,ture deliberately ignored the Consti
tution and established undersized counties.39 No one, however, appears to 
have challenged the legis:lature',s actions in these matters. 

The 88 counlties of Ohio currently range in slize from 700 square miles 
(Ashtabula) to 231 square miles (Lake), with an average size of 466 
square miles.40 There have been no changes in county boundaries, under 
provisions of Section 30, since 1888. 

Conclusion 

After studying this section, the Constitutiona:l Revision Commission 
determined that present Section 30 was not clear as to whether the lan
guage providing for creation of new counties and changing of county 
lines authorized the conso:lidation of counties. Because the section was 
unc:lear on that point, the Commission recommended amending the section 
to include the phrase "reducing the number of counties." 

The Commission also considered whether the provision requiring ap
proval of any change by 'separ'aite majorities in each county affected was 
an insurmountable obstacle to establi!shing new counties, reducing the 
number, or changing the county lines or county seats. The Commis:sion 
could not uncover any instances in recent history of counties that tried to 
do any of these but were held back by the separate majorities provision, 
and therefore, made no recommendation to change the existing provision. 
(The last revision in the boundaries of any Ohio county was made in 1888 
when the Auglaize-Logan line W31S changed.) 
39. Ohio Constitutitma! Convention Debates (1851) Vol. 2, Plr. 210. 
40. Ohio Population Report, 19th Federal Census, op. cit. 
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CHAPTER 2 

Municipal Corportions 
Introduction 

The Ohio Constitution provides for two classes of municipal corporations, 
cities and villages, requires the General Assembly to provide for their 
incorporation and government by general law, and grants the people of 
municipal corporations of both classes certain home rule powers and the 
right to adopt charters. In addition, Article XVIII deals with specific 
powers of municipal corporations, such as the power to acquire utilities and 
provide utility services. 

Municipal corporations with populations over 5,000 are cities and the re
mainder are villages. According to the Secretary of State, there were 229 
cities and 708 villages as of 1970, an increase of 37 cities over 1960 and 
a decrease of 25 villages since 1960.1 

As of November 1, 1974, 148 cities (65% of all cities) and 24 villages 
(3%) had adopted charters. Of the charter cities, 73% (108) adopted their 
charters wihin the last 20 years, with 32% (47) adopting them between 
1965 and 1974. Of the villages with charters, 80% (17) were adopted 
within the last 20 years, with 50% (12) adopting charters between 1965 
and 1974.2 

The populations for individual cities in Ohio range from 4.070 in Shady
side to 750,903 in Cleveland, with nine cities having populations over 
100,000. The populations of villages range from 15 people in Valley Hi to 
to 4,997 in Canfield.a• 

Article XVIII was added to the Ohio Constitution in 1912, and was the 
result of dissatisfaction with the history of legislative special acts, passed 
to deal with the incorporation and problems of individual cities, with the 
classification system, which resulted in special acts through the guise of 
classification after special acts were prohibited by the 1851 Constitution, 
and, finally, with the Municipal Code itself, enacted when the classification 
system was invalidated by the Ohio Supreme Court. 

The Local Government Committee and the Commission studied the pro
visions of Article XVIII with great care, and with particular attention to 
the grant of home rule as it is contained in the Constitution. Specific dis
cussion of its interpretation and effect on municipalities and their powers 
since its adoption in 1912 will be discussed in the commentary to Sections 3 
and 7. The home rule and charter provisions were compared to those of 
the Model State Constitution and to those of other states. In the final 
analysis, the committee concluded that no valid reason exists to propose 
changes in the classifi0ation, home rule, or power to adopt charter pro
visions of the Ohio Constitution, and the Commission agreed with this 
conclusion. 

This report does recommend changes in some sections in Article XVIII. 
The power of the General Assembly to provide, by general law, for the 
resolution of municipal boundary problems and for the dissolution of 
municipal corporations would be clarified; municipal utility bonding powers 
would be made more flexible and modernized, and municipal utilities could 
sell unlimited amounts of transportation services and solid waste manage
ment services outside municipal boundaries, as i,s now possible with water 
and sewage services. Changes are proposed in the municipal charter sections 
to fill gaps presently existing in procedures, to provide a procedure for 
repeal of a charter and for election of a charter revision commission, and 
for other similar purposes. Other changes would rearrange sections and 
make corrective amendments. 
1. Ohio Population Report. 19th Federal Census. pgs. 132-135. 
2. "Ohio Charter Municipalities as of January I, 1974," Ohio Secretary of State, updated. 
3. Ohio Population Report, 19th Federal Census. pgs. 179-191. 
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RECOMMENDATIONS 
ARTICLE XVIII 

Section 1 
Present Constitution� Commission Recommendation 

Section 1. Municipal corporations are hereby classified No change. 
into cities and villages. All such corporations having a 
population of five thousand or over shall be cities; all 
others shall be villages. The method of transition from 
one class to the other shall be regulated by law. 

Background of Section 
Section 1 of Artide XVIII was enacted in 1912 in an attempt to end 

widespread overclassification of municipal corporations. Although a con~ 

stitutional proviSiion was adopted in 1851 prohibiting the legislature from 
enacting special laws relating to municipalities, the legislature, under the 
guise of general law, managed to evade this restriction by use of the 
device of classification. The legisilarture created many classes of munici
palities with varying powers, some classes consisting of only one munici
pality.4 

Finally, in 1902, the state Supreme Court invalidated the entire classifi
cation structure.5 The Knisely v. Jones opinion stated that: 

"The increasingly numerous classes of municipalities show that even 
where a difference in population is made to appear as the basis of 
classification, the differences in population are so trivial that they 
cannot be regarded as the real basis. The real basis is found in the 
differing views or interests of those who promote legislation for the 
different municipalities of the state. The apparent legislative intent 
is to substitute isolation for classification." pg. 454 

The Municipal Code of 1902 emerged from the resulting crisis at a 
special session of the legislature. The Code, as amended, still forms the 
basis of municipal government in Ohio except to the extent that it has been 
modified by charters adopted pUl'isuant to and by court interpretations of 
the 1912 home rule provisions.6 

The 1912 provision creates two classes of munioipal corporation: those 
with populations of 5,000 or more are classified as cities; all others as 
villages. The framers of thissootion believed that the two divisions ade~ 
quately met the requirements of municipal corporations. They reasoned 
that villages, because they are smaller units, would need less complex 
governmental structures than the larger uniits, cities. The framers intended 
the detailed regulations of the state code to lighten the work load of village 
officers. The section aliso provides that a village booomes a city and vice 
versa by a method established by general law. 

Comment 
The Constitutional Revision Commission recommends that no changes 

be made in Section 1. 
Classification is unimportant when it is realized that both cities and 

villages have equal power to adopt charters, and the ability to structure 
the municipal government by charter adoption is not in any way limited 
or restricted by law or by the Constitution, regardless of the s,ize of a 

4.� Gotherman, John E., "Municipal Home Rule in Ohio Since 1960." Ohio State Law Journal, Vol. 33 
(1972) pg. 589. 

5.� State eo: rei. Kniaely 1>. Jonea. 66 Ohio St. 453, 64 N.E. 424 (1902); State eo: rei. Attorney General ". 
Beacom, 66 Ohio St. 491, 64 N.E. 427 (1902).

6.� Gotherman. ap. cit.• pg. 590. 
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municipal corporation once i,t has been created. In addition to charter 
adoption, many devices other than cl'aiSsification exist for solving municipal 
problems, including contracts with other political subdiv,i,sioIlB for the 
transfer or joint exercise of powers, 'and cooperation through councils of 
government. 

Consideration was given to the suggestion advanced by the constitutional 
authority, Dean JeffeTlson B. Fordh'am, that only municipal corporations 
over 5,000 population (cities) should be permitted to adopt charters and 
acquire home rule powers.7 He argues. that because of their ~mall size and 
uncomplicated governmental activities, very few of the viHages in Ohio 
have been compelled to draft and adopt charters, preferring instead to 
function under statutory liaw. (As of November 1, 1974, 24 of the state's 
708 villages have adopted charleI1s.) 8 

The Commission rejected the notion of limiting the charter option and 
home rule powers to cities. It believes that tlhe 5,000 population demarca
tion between villages and cities esltablished by Section 1 is an artificial 
distinction and that factoI1s other than populiation level usuaiHy deltermine 
whether a municipality need's the governing latitude provided bya charter, 
or whether the statutory forms provided are sufficient. Some Ohio villages 
are more 'active governmentaJly than some cities in such matters as oper
ating utilities and making or operating public improvements. The villages 
that have felt the need to adopt chaJ1ters or that may feel that need in tlhe 
future should not be restrierted from exercising the charter option in gov
erning their affairs. 

Further, the Commission concluded that not only is 5,000 residents an 
artificial point of distinction, but th'at any popu[ation figure chosen for 
classification would be artificiaL Many other factors, such as popu1'ation 
density, poverty, or ability torai,se taxes, may deltermine a corporation's 
needs and abilities to provide for those needs. It is neither practical nor 
necessary to attempt to write such 'standards in the Constitution. 
7.� Fordham. Jefferson B., "Ohio Constitutional ReviBion-What of Local Government?" Ohio State Law 

Journal, Vol. 33 (1972) pgs. 580-581. 
8.� "Ohio Charter Municipalitieo as of January 1, 1974." Ohio Secretary of State, updated. 

ARTICLE XVIII 

Section 2 
Present Constitution� Commission Recommendation 

Section 2. General laws shall be passed to provide for Section 2. General laws shall be passed to provide for 
the incorporation and government o,f cities and villages; the incorporation, consolidation, division, dissolution, alter
and additional laws may also be passed for the government ation of boundaries, and government of cities and villages;
of municipalities adopting the same; but no such addition and additional laws may also be passed for the govern

al law shall become operative in any municipality until it ment of municipalities adopting the same; but no such 
shall have been submitted to the electors thereof, and additional law shall become operative in any municipality
affirmed by a majority of th06e voting thereon, under until it shall have been submitted to the electors thereof, 
regulations to be established by law. and affirmed by a majority of those voting thereon, under 

regulations to be established by law. 

Commission Recommendation 

The CommiSiSion recommends amendment of Section 2 of Article XVIII 
as fonows: 

Section 2. General laws shall be passed to provide for the incorpora~ 
tion..!.. CONSOLIDATION, DIV]SION, DISSOLUTION, ALTERATION OF 
BOUNDARIES..!.. and government of cities and villages; and additional laws 
may also be pa,ssed for the government of municipalities adopting the 
same; but no such additional law shaH become operative in any munici
pality until it shall have been submitted to the electors thereof, and 
affirmed by a majority of those voting thereon, under regulations to be 
established by law. 
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Description of Changes 

The proposed amendment to Section 2 would clarify and add to the 
constitutional requirement that the General Assembly provide by general 
law for the incorporation and government of municipal corporations. The 
amendment would provide dearly in the Constitution that the General 
Assembly does posses,s the general law power to set criteria and provide 
procedures for changing the boundaries of municipal corporations, spe
cifically including the powers to consolidate, divide, dissolve or alter 
boundari~s, in order to meet changing needs and demands placed upon both 
the s,tate and local units of government in Ohio. The statutes currently 
provide three methods for municipaJities to adjust their boundaries volun
tarily: ann'exation, merger and detachment of territory. There is no statu
tory PTovision for dissolution of a municipality. 

The General Assembly, in carrying out the constitutional mandate of 
Section 2, has provided statutorily for the incorporation of municipal COl-PO

rations as villages. There is no provision for direct incorporation as a city, 
even though the population of the territory proposing to incorporate is 
over 5,000. To become a city, a territory must first become a village and 
then proceed to city status by one of the method-s provided by general law. 
The Commission believes that the General Assembly should change this 
procedure and provide a sta1tutory method for direct incorporation as a 
city. 

Once incorporated, cities and villages alike share in the home rule 
powers of local self-government, whether or not they adopt charters, and 
in the ability to adopt charters. 

Present Section 2 also authorizes passage of additional laws for the 
government of municipalities to become operative in a municipality only 
if approved by a majority vote of the electors of a municipality voting 
thereon. Optional forms of government are provided in the statutes for 
adoption by municipalities in this way. 

Comment 

Political subdivisions are usually incorporated in order to provide needed 
services to the residentiS and to provide a governmental s,tructure acceptable 
to them. Over a period of time, however, political subdivision boundarieiS 
tend to become obiSolete. In urban areas particularly service arelas and 
political subdivision boundaries do not always correspond. 

The Committee for Economic Development expressed the problem in 
these terms: 

The bewildering multiplicity of small, piecemeal, duplicative, over
lapping local jurisdictions C'annot cope with the staggering difficulties 
encountered in managing modern urban affairs. The fiscal effects of 
duplicative suburban separatism create great difficulty in provision of 
costly central city services benefiting the whole urbanized area. If local 
governments are to function effectively in metropolitan areas, they 
must have sufficient s,ize and authority to plan, administer, and provide 
significant financial support for solutions ito areawide problems.9 

Until 1967, when the statutory restriotion against incorporation within 
three miles. of a municipal corporation was enacted, incorporation as a 
municipality in Ohio was relative1ly easy, whereas annexation of terrirtory 
by a municipality and merger of two municipalitie,s were more difficult. 

9. Committee for Economic Development, Reshaping Government in Metropolitan Areas, 1970, pg. 16. 
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This former statutory policy contributed to the number of smaller munici
palities surrounding the larger cilties. The central cities may now lack the 
financial resources necessary to provide for needed services and regulation, 
and some of the surrounding communities may suffer the same problems, 
whereas others, perhaps because ofa wealthy tax base or population, may 
be able to provide a level of services far above those available to their 
neighbors. 

There exist in Ohio today some municipalities that cannot meet the 
population density and a,ssessed valuation criteria presently required for 
incorporation, and thus, could not be incorporated under present statutes. 
A few have difficulty finding enough people to fill municipal offices. :It is 
the Commission's belief that the General A1ssembly should have the powers 
to set minimum standards for municipalities, and, if a municipality falls 
below the 'standard, provide for its disaolution. 

The Commission, through its delibemtions and consultations with offi. 
cials, citizens, and groups inVIOlved in the problems of local government, 
concluded 'that, if the General Assembly determines that boundary changes 
in municipal corporations are necessary for better government of metro
politan areas, or for better provision of services to the people, the Consti
tution should clearly give the legislature the needed authori,ty to aet. 

The Commission believes that the amendment to Section 2 that it pro
poses will make it clear that the General Assembly does possess the powers 
to provide for modification of municipal boundaries, if necessary. 

The method by which the General Assembly implements the proposed 
amendments to Section 2 is left entirely in the hands of the General As
sembly, except that it must be by general law. This is in keeping with the 
general philosophy which has governed ibhe recommendations of the Com
mts,sion: that the Generaa ASlsembly has, through the Constitution, the 
duty and responsibility to set overall policy for the state and that the 
Constitution should provide the General As,sembly with the flexibility nec
essary for it to fulfill its functions effectively and equitably now and in 
the future. The Commission studied methods currently employed in other 
states to help alleviate boundary problems, including the use of boundary 
commissions on a local, regional or s>tate level, with either recommending 
or enforcement powers. The Commission's conclusion, however, was that 
the legislature should h~ave the freedom to provide for the best methods 
for implementing thiis proposal to make changes in the methods of adjust
ing boundaries or to adopt new ones as experience and knowledge about 
boundary problems increase. 

The Commission is aware that inclusion of these specified powers in the 
Constitution wili not, in itself, alter the present procedures relating to 
merger, annexation and incorporation. The General ASISembly would have 
to c'hange the statutes governing these procedures. It is the Commission's 
conclusion that, upon adoption of Section 2, the General Assembly should 
provide statutorily for the criteria and means by which 'a municipal corpo
ration may be dissolved. 

It is hoped that the General Assembly will be encouraged to seek new 
solutions to boundary problems. The OommisiSiion believes that adoption of 
the proposed amendments to Section 2 wiH support the General Assembly 
in its obligaJtion to provide 'an e,ffective framewOlrk for local government. 
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ARTICLE XVIII 

Sections 3 and 7 

Present Constitution Commission Recommendation 
Section 3. Municipalities shall have authority to exer Section 3. No change. 

cise all powers of local self-government and to adopt and Section 4. Any municipality may frame and adopt or 
enforce within their limits such local police, sanitary and amend a charter for its government and may, subject to 
other similar regulations, as are not in conflict wth gen the provisions of section 3 of this article, exercise there
eral laws. under all powers of local self-government. 

Section 7. Any municipality may frame and adopt or 
amend a charter for its government and may, subject to 
the provisions of section 3 of this article" exercise there
under all power of local self-government. 

Commission Recommendation 

The Commission recommends no change in Sootion 3 of Article XVIII 
and recommends only a change in the seCtion number in Section 7 of 
Article XVIII, in order to place the sections in Article XVIII in better 
order, as follows: 

Section 'I- 4. Any municipality may frame and adopt or amend a charter 
for its government and may, subject to the provisions of section 3 of this 
article, exercise thereunde,r all powers of local self-government. 

Background of Sections 

Sections 3 and 7, considered together wilth Section 2, are the heart of the 
home rule provisions of the Constitution. 

Section 3 authorizes municipalities to exercise all powers of local self
government and to adopt local police, sanitary and similar regulations that 
are not in confliCit with general law. Section 7 permits any municipality 
to adopt a charter, and to exercise thereunder all powers of local self
government, subject to provis,ions of Section 3. 

In order to understand the current status of the municipal home rule 
powers in Ohio, it is necessary to examine, briefly, home rule in its his
torical context. 

Under the Ohio Consibitution of 1802, municipalities were incorporated 
by special acts of the state legislature which granted charters establish
ing the form of government and enumerated the substantive powers of the 
chartered municipality. The first charter was granted to Chillicothe in 
1804 and soon after the General ASiSembly chartered Steubenville, Dayton, 
Lancaster, St. Clairsville, Gallipolis and Springfield, each with powers that 
differed from the others in some respects. In 1817 the legisl'ature PalSISed a 
general law for the incOTpOration of municipalities, but in 1822 the prece
dent of paJssing special acts of incorporation in spite of the general law 
was set when OanJton was incorporaJted by speci8il act. IO 

During the next three decades, the use of special acts to grant municipal 
charters grew until dissatisfaction with the strict legislative control caused 
delegates to the Constitutional Convention of 1850-51 to recommend amend
ments prohibiting special aots' of incorporation and requiring acts of a 
general nature to have uniform effect. The following speech, made by a 
convention delegate, indicates the degree of hostility special acts engen
dered, as well as the methods employed by the legislature to pa;s:s special 
acts of incorporation: 

10. Walker, Harvey, "Municipal Govemment before 1912", Ohio State Law Journal. Vol. 9 (1948) PII. 6. 
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"It is well known that special charriers are alwaYis 'got through' our 
legislature at will, and it must be evident that it will always be so in 
the absence of a constitu1tional pl'ovision. When was there eve'r an 
instance within the recollection of the oldest legislator on this floor, 
where a single special act of incorporation was defeated? It is but 
too generally known that these spedal acts are 'got through' by a 
log-rolling system as it is called, the friends of one bill voting for the 
bills of others in consideration of their aid when the' final vote is taken 
upon their own. These acits will always pass a legislative body, the 
dignity and 'purity' of your own generalaS1sembly to the contrary 
notwithstanding." 11 

The problem of special ,treatment for municipalities, however, soon 
emerged again, in spite of the prov,isions of the 1851 Constitution, by way 
of the legislature's use of the device of classification to deal legisJatively 
with the special demands of municipalities throughout the state. An 
elaborate classification srbruCiture for municipalities grew up, with the 
General Assembly creating many classes of municipalities with varying 
powers and structures. Eventually, each of the 11 largest cities in the 
state was placed in a class by itself.12 

The entire classification structure was invalidated by the Ohio Supreme 
Court in 1902,111 and the Municipal Code of 1902 emerged from a special 
session of the legislature to fill the gap in municipal l'aw. (This code, as 
amended, remains the baSiis of Ohios1taturtory municipal law today.) The 
code provided for two classes of municipal corporations-citiesand villages 
-and established one uniform plan of governmen:t for each. 

Between 1902 and 1912, however, diSlS~tisf!action with the Municipal 
Code grew, especially in ,the larger cities whi~h felt constricted by the 
limited authority granted municipalities by the Code. Out of this dissati1s
faction emerged Artic:le XVIII as proposed by the 1912 Constitutional 
Convention. According to Professor Kniight, who explained Article XVIII 
to the convention, it was intended to: 

1. Empower each municipality to adopt a form of government of its 
own choosing; 

2. Give each municipality authori1ty to carry out municipal functions 
without s.1Jatutory authodty; and 

3. Facilitate municipal owne1rship and opel'ation of public utilities.14 

Professor Knight told the convention delegates that the main purpose 
of the proposal "is to get away from what is now the fixed rule of law, 
seemingly also required by theoonsrbitution, that municipal corporations 
... shall be held strictly within the limits of the powers granted by the 
legislature to the corporation, and that no [municipal] corporation . , . 
may lawfully undel'1Jake to do anything which [it] has not been given 
specifically the power to do by the constbitution or the lawmaking body. 
It has often been found under our present sysrtem, and would be found also 
in the future, that many things necessary from the standpoint of city life, 
which the city may need or urgently desire to do can not be done because 
of lack of power specifically conferred on the municipality i1Jse~f, There
fore, this proposal underllakes pretty nearly to reverse that rule and to 
provide that municipalitriesshall have the power to do those things which 
are not prohibited." 15 

11.� Galbreath, C. B., CO'nBtitutional Conventions of Ohio (1911), pg. ZT. 
12.� Farrell, James W. Jr., "Municipal Public Utility Powers," Ohio State Law Journal, Vol. 21 (1960) 

pgs. 391-393. 
13.� State e", reI. Knisely v. Jones, op. cit., State e", reI. Attorney General'll. Beacom, op. cit. 
14.� Constitutional Convention of 1912, Proceedings and Debates, pg. 1433. 
15.� Ibid., pg. 1433. 
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Very soon a~ter the adoption of Article XVIII, ques.tions arose relative 
to the conflict clause in Section 3 and to the powers of local self-govern
ment as. they pertain to noncharter municipalities. Early court cases often 
resulted in conflicting interpretations of the points involved, although the 
Supreme Court has consistently held that the conflict clause applies only 
to police and sanitary powers.16 

A series of cases on the question of the powers of noncharter cities 
culminated in 1964 in the case of Leavers v. Canton,17 setting forth the 
following view reg'aTding Section 3as it applies to charter and noncharter 
municipalities: 

1. Any ordinance dealing with police regulations passed by either a 
charter or a noncharter city, which is in variance with state law, is 
invalid. 

2. An ordinance passed by a oharter city, which is not a police regula
tion but deals with locaJ. self-government, is valid and effective even 
though it is at variance with a state statute. 

3. An ordinance passed by a noncharter city, which is not a police 
regulation, is valid where there is no state statute at variance with the 
ordinance. 

4. An ordinance passed by a noncharter city, which is not a police 
regulation but is concerned with local self-government, is invalid where 
such ordinance is at a variance with state statute. 

The issue of what constitutes a conflict witJh general laws in the adop
tion and enforcement of "local police, sanitary, and other similar regula
tions" was spelled out in an early case. IS A conflict exists if (1) a munici
pality permits or licenses that which the state prohibits, or (2) the state 
permits or licenses that which the municipality prohibits. A conflict does 
not exist where (l) certain acts are omitted in an ordinance but covered 
by general laws, (2) certain acts made unlawful by the municipality are 
not covered by general laws, or (3) because there is a difference in 
penalties. 

The Supreme Court, in several cases, has also made it clear that "all 
powers of local self-government" possessed by a municipaUty r~late only 
to those matters which affect the municipality primarily and not those 
which are of more than merely local concern.19 

Appendix A s.ets forth in more detail the development of the rationale 
of the home rule cases. 

While it is clear from this brief discuSJsion of home rule that its present 
interpretation is the result of a long and often conflicting history of judi
cial decisions, there has. been a dearth of recent cases on the subject. 

Comment 

The Locwl Government Committee and the Commission, after long and 
careful study of the home rule provisions and their current interpretations, 
has concluded that no change should be made in present Sections 3 and 7. 

The Commission believes. that the state has sufficient power under the 
present interpret8ition of home rule powers to enact laws to solve the 
major urban problems facing Ohio municipalities in the areas of zoning, 

16.� Fitzgerald v. Cleveland, 88 Ohio St. 338, (1913); State ex rei. Canada v. Phillips, 168 Ohio St. 191, 
(1958) . 

17.� Leavers v. City of Canton, 1 Ohio St. 2d 33, 200 N.E. 2d 354, (1964). 
18.� Struthers v. Sokol. 108 Ohio St. 263, (1923), P. 265. 
19.� Village of Willoughby Hills v. Corrigan. 29 Ohio St. 2d 39, (1972); Cleveland Electric IU..minating Com

vany v. City of Paine8vills, 15 Ohio St. 2d 125, (1968); City of Beachwood v. Board of ElectiQl,s, 167 
Ohio St. 379, (1958). 
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land use and planning; transportation; crime and law enforcement; hous
ing; pollution, water supply 'and waste disposal; welfare; recreatJion and 
parks; economic development and job opportunities; and he'aUh. 

The Local Government Committee initiailly considered several language 
changes for Sections 2, 3 and 7 in orner to clarify major questions that 
have arisen since adoption of Article XVIII in 1912. Appendix B s'ets forth 
the final committee draft. In sie'eking tlhe opinions of municipal officials and 
others whose daily work brings them into closecontaet with the home 
rule sections, however, the committee found little sentiment for changing 
these sections. 

As Daniel J. O'Loughlin, formerly Ohief Counsel for the City of Cleve
land, stated recen1lJ.y, 

"After almost 60 years of interpretation since its adoption as a result 
of the Constitutional ConventJion of 1912, municipal home rule in Ohio 
has� traveled an uncertain and sometimes curious path. However, a 
review of the case law decided during the PaSit few years begins to 
evidence a pattern of change, and to some hopeful degree, consistency 
in construction." 20 

It was the overwhelming opinion of the municipal officials that any 
attempt to change the language of Sections 3 and 7 would almost cer
tainly lead to another long battle over reinterpretation, with no guarantee 
of the final result. The committee, therefore, made no recommendation to 
the Commission for changes. 

The Local Government Committee also considered the home rule provi
sions of the Model StaJte Constitution of the National Municipal League,21 
based on Dean Jefferson B. Fordham's proposal, which only gives to a 
municipal corportation that adopts a home rule charter the power to exer
cise any power or perform any function which is not denied to the corpo
ration by its home rule charter, and is not denied to 'aB home rule charter 
municipalities by statute, and is wiiUhin such limitations as may be estab
lished by statute. The committee recommended against adoption of such a 
home rule provision because it would be a step backward in Ohio home 
rule history, requiring areduCition in present home rule powers and an 
increase in state control of internal municipal affairs, which the committee 
did not believe WQuld benefit municipal corporations or the state. 

The committee considered s,trengthenmg the home rule provisions for 
noncharter municipalities so that the General Assembly would not have 
to concern itself with problems, brought to it reilating to details of govern
mental structure, but decided against such a recommendation. The com 
mittee's decision was based on four reas()ns: First, any chlange is likely 
to upset the present interpretation of home rule. Second, when the courts 
reconsider the oonstitutiorm.! sectioms dealing wi,th noncharter munici
palities, if they were rewritten, the result could be a return to the Perrys
burg docrine which held that all noncharter municipalities derive their 
powers of local self-government directlly from Section 3 of the Constitu
tion, thereby eliminating the Genertal Assembly's present involvement in 
local self-government of nonchaI'lter municipalities. Third, the noncharter 
municipalities themselves have not expressed the view that this is an 
overriding concern to them. Finally, if a noncharter municipality feels 
that a problem does indeed exi's.t in this. area, it has recourse to a consti
tutional alternative, adoption of a cbarter. 

20.� Reference Man1UlI for Continuing Legal Education Program, Ohio Legal Center Institute, Publication 
number 73-1972. 

21� National Municipal League, Model State C01lBtitution, 
.� section 8.02. Power. of Countie. and Citie.. A county or city may exercise any legislative power 

or perform any function which is not denied to it by its charter, ia not denied to counties or 
cities eenerally, and ia within sucb limitations as the legialature may eatabUsh by general law. 
Thia grant of home rule powers shall not include the power to enact private or civil law gov
erning civil relationships except as incident to an exercise of an independent county or city 
power. not shall it include power to define and provide for the punlsbment of a felony. 
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ARTICLE XVIII� 

Section 8� 
Present Constitution Commission Recommendation 

Section 8. The legislative authority of any city or vil
lage may by a two-thirds vote of its members, and upon 
petition of ten per centum of the electors shall forthwith, 
provide by ordinance for the submission to the electors, of 
the question, "Shall a commission be chosen to frame a 
charter". The ordinance providing for the submission of 
such question shall require that it be submitted to the 
electors at the next regular municipal election if one shall 
occur not less than sixty nor more than one hundred and 
twenty days after its pass'agej otherwise it shall provide 
for the submission of the question at a special election to 
be called and held within the time aforesaid. The ballot 
containing such question shall bear no party designation, 
and provision shall be made thereon for the election from 
the municipality at large of fifteen electors who shall con
stitute a commission to frame a charter; provided that a 
majority of the electors voting on such question shall have 
voted in the affirmative. Any charter so framed shall be 
submitted to the electors of the municipality at an election 
to be held at a time fixed by the charter commission and 
within one year from the date of its election, provision for 
which shall be made by the legislative authority of the 
municipality in so far as not prescribed by general law. 
Not less than thirty days prior to such election the clerk 
of the municipality shall mail a copy of the proposed char
ter to each elector whose name appears upon the poll or 
registration books of the last regular or general election 
held therein. If such proposed charter is approved by a 
majority of the electors voting thereon it shall become the 
charter of such municipality at the time fixed therein. 

Commission Recommendation 

Section 5. The legislative authority of any city or vil
lage may by a two-thirds vote of its members, and upon 
petition of six per cent of the electors of the municipality, 
as certified by the election authorities having jurisdiction 
in the municipality, shall forthwith, provide by ordinance 
for the submission to the electors of the question, "Shall a 
commission be chosen to frame a charter?" The ordinance 
providing for the submission of such question shall require 
that it be submitted to the electors at the next general 
election occurring not less than seventy-five days after 
certification of the ordinance to the election authorities, or 
at a special election to be called and held not less than 
seventy-five days after such certification. The ballot con
taining such question shall bear no party designation, and 
provision shall be made thereon for the election from the 
municipality at large of fifteen electors who shall consti
tute a commission to frame a charter; provided that a 
majority of the electors voting on such question have voted 
in the affirmative. 

Candidates for such commission shall be nominated by 
petition of one per cent of the electors of the municipality 
filed with the election authorities not less than sixty days 
prior to such election. Candidates shall be declared elected 
in the order of the number of votes received, beginning 
with the candidate receiving the largest number. The legis
tive authority shall appropriate sufficient sums to enable 
the charter commission to perform its duties and to pay
all reasonable expenses thereof. The holding of a public 
office does not preclude any person from seeking or holding 
membership on a charter commission, nor does member
ship on a charter commission preclude any such member 
from seeking or holding other public office. 

Any charter so framed shall be submitted by vote of a 
majority of the authorized number of members of the com
mission to the electors of the municipality at an election 
to be held at a time fixed by the charter commission and 
within nineteen months from the date of its election, pro
vision for which shall be made by the legislative authority 
of the municipality in so far as not prescribed by general 
law. The charter commission shall certify the proposed 
charter to the election authorities not less than seventy
five days prior to such election. Not less than thirty days 
prior to such election the charter commission shall cause 
to be mailed or otherwise distributed a copy of the pro
posed charter to each elector of the municipality as far as 
may be reasonably possible. If such proposed charter is 
approved by a majority of the electors voting thereon it 
shall become the charter of the municipality at the time 
fixed therein. If such proposed charter is not approved by 
the electors, the charter commission may resubmit the 
same one time, in its original form or as revised by the 
charter commission and within thirteen months from the 
date of the first election on the proposed charter. 

A charter commission may adopt rules for its organiza
tion and procedures and may fill any vacancy by majority 
vote of the remaining members of the commission. 

The Commission recommends the amendment of Section 8 of Article 
XVIII as follows: 

Section 8 5. The legislative authority of any city or village may be 
a two-thirds vote of its members, and upon petition of teft SIX per eel'l:tum 
CENT of the electors OF THE MUNICIPALITY, AS CERTIFIED BY 
THE ELECTION AUTHORITIES HAVING JURISDICTION IN THE 
MUNICIPALITY..L shall forthwith, provide by ordinance for the sub
mission to the ellectors of the question, "Shall a commission be chosen to 
frame a charte(£." The ordinance providing for the submission of such 
question shall require that it be submitted to the electors at the next 
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l'egalal' HlliRieipal GENERAL election H eRe shftll eeflliF OCCURRING not 
less than ~ R6¥ Hl:6f'e thaR eRe hliRdl'ed RRtl ~ days aftei> tt.s passage, 
othel'wise it shftll pl'ovide ;for the slibmissioR * the lfIiestioR at a ~ eleetiOR 
~ ~ eallefl: RRtl heM witltffi the time aioPeSftitl SEVENTY-FIVE DAYS 
AFTER CERTIFICATJiON OF THE ORDINANCE TO THE ELECTION 
AUTHORITIES, OR AT A SPECiAL 'ELECTION TO BE CALLED AND 
HELD NOT LESS THAN SEVENTY-FIVE DAYS AFTER SUCH 
CERTIFICATION. The ballot containing such ques1tion shall bear no 
party deSlignation, and provi'sionshall be made thereon fOT the election 
from the munioipality at large of fifteen electors who shall constitute a 
commission to framJe a chiarter; provided that a majority of the electors 
voting on such question shftll have voted in the affirmative. 

CANDIDATES FOR SUCH COMMISSION SHALL BE NOMINATED 
BY PETITION OF ONE PER CENT OF THE ELECTORS OF THE 
MUNICIPALITY FILED WITH THE EUECTION AUTHORITIES NOT 
LESS THAN SIXTY DAYS PRIOR 110 SUCH ELECTION. CANDIDATE'S 
SHALL BE DECLARED EUECTEID IN THE ORDER OF THE NUMBER 
OF VOTEIS RECEIVED, BEGINNING WITH THE CANDIDATE RE
CEIVING THE LARGEST NUMBER. THE LEGISLATIVE AUTHORITY 
SHALL APPROPRIATE SUFFIGJiENT SUMS TO ENABLE THE CHAR
TER COMMI8SION TO PERFORM I'DS DUTIES AND TO PAY ALL 
REASONABLE EXPENSES THEREOF. 'THE HOLDING OF A PUBLIC 
OFFICE DOES NOT PRECLUDE ANY PE'RSON FROM SEiEKING OR 
HOLDING MEMBERSHIP ON A CHARTER OOMMISSION, NOR DOES 
MEMBERSHIP ON A CHARTER OOMMISSION PRECLUDE ANY SUCH 
MEMBER FROM S'E'EKING OR HOLDING OTHER PUBLIC OFFICE. 

Any charter so framed shall be submitted BY VOTE OF A MAJORITY 
OF THE AUTHOR,IZED NUMBER OF MEMBERS OF THE COMMIS
SION to the electors of the municipality at an election to be held at a 
time fixed by the charter commis's,ion and within eRe ~ NTNE['EEN 
MONTHS from the date of its election, provis1ion for which shall be made 
by the legislative authority of the municdpality in so fiar as not prescribed 
by general law. THE CHARTER COMMISSION SHALL CERTIFY THE 
PROPOSED CHARTER TO THE ELECTION AUTHORITIES NOT LESS 
THAN SEVENTY-FIVE DAYS PRIOR TO SUCH ELECTION. Not less 
than thirty days prior to such election the eleffi * the mliRieipality CHAR
TER COMMISSION shall mail CAUSE TO BE MAILED OR OTHER
WISE DISTRIBUTED a copy of the proposed charter to each elector whose 
RftHl:e appeal'S li'p'eR the ttell 6f' l'egistl'a'tioR beolffi * the last l'egalal' 6f' geRel'a] 
eleetioR heM therein OF THE MUNICIPALITY AS FAR AS MAY BE 
REASONABLY POSSIBLE. If such prop08ied charter is approved by a 
majority of the electors voting thereon it shall become the charter of BRelt 
THE municipality at the time fixed therein. IF SUCH PROPOSED 
CHARTER IS NOT APPROVED BY THE ELECTORS, THE CHARTER 
COMMISS':UON MAY RESUBMIT THE SAME, ONE TIME, IN ITS 
ORIGINAL FORM OR AS REVISED BY THE CHARTER COMMISSION 
AND WITIDN TffiRTEEN MONTHS FROM THE DATE OF THE FIRST 
ELECTION ON THE PROPOSED CHARTER. 

A CHARTER COMMISSION MAY ADOPT RULES FOR ITS ORGANI
ZATION AND PROCEUURES AND MAY FILL ANY VACANCY BY 
MAJORITY VOTE OF THE REMAINING MEMBERS OF THE COM
MISSION. 

Description of Changes and Comment 

Section 8 was proposed by the ConsUtutiona;l Convention of 1912 and 
was adopted in its present form by the voters that year. 1t provides the 
procedure for electing municipal charter commissions and for the framing 
and submission to the electors of proposed municipal charters. 



Several amendments proposed to Sections 8 and 9 (Section 9 deals with 
amending municipal charters) closely parallel the proposed amendments to 
Article X, Section 4 (county charter commissions) recommended by the 
Constitutional Revision Commis'S,ion. Inclusion of similar amendments in 
Section 8 and 9 provides consisrtency, where possible and appropriate, to 
portions of both articles whieh deal with similar matters. The Commis
sion recognizes, however, that municipalities and counties are different 
entities, with s,ome differing demands and requirements. Consistency in 
this matter is not an overriding standard in proposing constitutional 
amendments. 

The Commission, through this amendment, reaffirms the charter com
mission method of proposing a charter as the only method that should be 
allowed by the Constitution. It is the Commission's belief that no group 
should be permitted, either by petition or through legislative action, to 
submit a charter directly to the electors, without going through the delib
erative process inherent in the commission method. 

Some of the amendments proposed for Section 8 are technical in nature 
and intended to remedy existing defects or ambiguities, while others repre
sent significant departures from, or additions to, the existing provisions. 
Major substantive changes proposed are, in summary: 

1. Reducing the percentage of petition signatures required to place 
the charter commission question on the ballot from 10% to 6%. 

2. Establishing uniform procedures for electing charter commiss,ioners. 
3. Clearly establishing the municipality's obligation to provide funding 

for a charter commission. 
4. Allowing persons who hold other public office to be charter commis

sion members at the same time. 
5. Clearly establishing pI10cedures required for submission of a pro

posed charter to the electorate. 
6. Allowing the charter commission to resubmit a defeated charter to 

the voters one time. 

The proposed changes will be discussed, to the extent possible, in the 
order in which they occur. 

1. The section number would be changed to Section 5. 
2. The number of signatures on a petition to have the question of 

choosing a municipal charter commission placed on the ballot would be 
reduced from 10% to 6% of the electors. It was determined that 10%, 
especially in large municipa;Iities, is too great an obstacle; 6% is a suffi
cient number to discourage frivolous attempts, and still is reasonably 
within the power of a serious group of citizens to attiain. (The Commission 
recommended the same reduction in the county provisions.) 

3. The responsibility for certifying whether a petition has a sufficient 
number of valid sign'atures is specifically given to the board of elections, 
which has the necessary facilities and personnel to perform this function. 
Under existing Section 8, the municipal legislative authority with which 
the petition is filed has the responsibility of determining its sufficiency. 
(The proposed amendment is identical in this respect to provisions recom
mended by the Commssion in the county amendments.) 

4. A regular munkipal election is that general election held in Novem
ber of odd-numbered years. The proposed amendment, substituting "gen
eral election" for "regular municipal election", would permit the charter 
question to be placed on the ballot at a general election in any year and, 
therefore, would lessen the likelihood or need for the question to be sub
mitted at a special election, whether at the regular primary time or a 
specially-called election. The option of placing the commission question on 
the ballot at a special election, however, is retained. 
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5. The proposed amendment would require certification to the board of 
elections of the ordinance submitting the question of choosing a commis
sion to frame a charter (Ithe same procedure followed for tax levies and 
bond iSrSues) not less than 75 days prior to the election, thus filling 'a gap 
in the present section. This is the same period of time required for filing 
with the Secretary of State of the ballot language and explanations relat
ing to constitutional amendmenJts proposed by the General Assembly. This 
amendment is similar to provisions in the county sections recommended 
by the Commission. 

6. The present constitution makes minimal provision for procedures 
for electing municipal charter commission members. The proposed amend
ment would establish additional uniform procedures for electing such 
members. The amendment specifies the percentage of petition signatures 
necessary (1 %) and the procedures fOir filing c'andidacies and determining 
who is elected. In this respect, the proposal is parallel to present consti
tutional provisions on county charter commiSiSions. The original county 
provisions were placed in the Constitution twenty-one years after the 
municipal sections and were based substantially on the earlier municipal 
sections. However, some provisions were added to the county sections i" 
order to fill gaps in the procedures that had become evident after enact 
ment of the municipal sections. Thi,s amendment is intended to fill thi::: 
gap in municipal procedures. 

7. Controversy has arisen in some cases because there is no constitu
tional requirement clearly establishing ,the obligation of a municipality's 
legislative authority to provide the funds neces'Siary for a charter commis
sion to carry out its duties.22 A spe.cific requirement to this effect in the 
Constitution would resolve any question concerning the existence of the 
duty to provide the funds. for the charter commiission to perform its 
assigned function. The proposal is identical in this respect to the proposed 
county provisions recommended by the Commi8sion. 

8. The amendment would allow a person holding other public office to 
be a member of a municipal charter commission at the same time. 

9. The present Constitution is silent on the vote required by a charter 
commission for submission of a proposed charter. Beaause of this, prob
lems may arise over the number of affirmative votes by commission mem
bers required before a charter can be placed on the ballot. The proposed 
amendment would require an affirmative volte of a majority of the total 
number of members authorized to be elected to the COmmission. This 
number would remain cons,tant even if the number of members on the 
commission was diminished by death, resignation or disqualification. 

10. A technical problem has arisen over the present constitutional 
provision which requires that the charter framed by the commission muslt 
be submitted "within one year" of the commission's election. 

"One year" has been interpreted to be 365 days (366 in leap year), 
which means that if the charter commi'ssion is chosen at one general elec
tion and the general election for the following year is more than 365 days 
in the future, which will occur, for example, in the case of the November 
2, 1976 and November 8, 1977, elections, a special election to vote on the 
charter must be called. The proposed 19-month deadline would not only 
clear up this problem, but it would also give the charter commiss~ion ade

,quate� time to do a thorough job, and would allow time for public com
ment and study of the proposed charter. 

11. The procedure for placing the p,roposed charter before the voters 
is presently unclear, and if it is interpreted to require action by the munici
pality's legislative body before being sent to the board of elections, the 
legislative body has an opporunity to delay its submission. The amend. 

22. In Merryman 1/. Go,.",..n. 69 O. L. Aba. 421 (1953) the court held that the city of Steubenville must 
appropriate funda for the mailing of charters to electors. 
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ment specifically provides for direct submission by the charter commission 
to the board of elections not less than 75 days before an election. 

12. Because the proposed amendment p,rovides for direct submission of 
the proposed charier to the board of elections, the charter commis'sion, 
rather than the clerk of the municipality, is charged with the responsi
bility of distributing copies of the proposed charter to elootors. Problems 
have arisen in the past over failure of the municipality to allocate money 
or personnel to mail copies of the charter to the electorate,23 despite the 
duty to do so, which is made explidt in the proposed amendment. The 
proposed amendment is so worded as to allow the charter commission to 
be given assistance in the printing and distribution of the charter by 
volunteer civic groups. 

13. Technical problems have arisen dealing with the distribution of 
copies of the proposed charter "to each elector Whose name appears upon 
the poll of registmtion books . . ." because of the differences between 
registration and nonregistration counties. The proposed amendment makes 
clear that what is required is an attempt to mail or otherwise distribute a 
copy to each elector in so far 'as may be reasonably possible as is the case 
with proposed county charter amendments, and does not actually require 
that every elector receive a copy. Newspaper publication of the charler 
to meet the distribution requirements has never been permitted, and the 
amendment retains this prohibition. The amendment, however, does permit 
door-to-door distribution when feasible. 

14. Pres:ently a charter commission has only one opportunity to s,ub
mit a proposed charter to the electors. The proposed amendment would 
give the charter commission one opportunity to resubmit, or revise and 
resubmit, the chaIlter at a general or special election within 13 months. In 
the case of a close vote initially, or where the commission believes it is 
able to identify the objectionable features of the proposed charter or the 
reasons for its defeat, a second opportunity to submit the proposed charter, 
without the election of a new commission and a two-year delay in submis
sion, might be advantageous. 

15. Although few ins.urmountable procedural problems have arisen to 
date in regard to the functioning of charter commissions, a constitutional 
provision that gives specific powers to the charter commission over adop
tion of rules and procedures and the filling of vacancies will eliminate any 
question of where this power lies. 
23. Ibid. 

ARTICLE XVIII 
Section 9 

Present Constitution Commission Recommendation 
Section 9. Amendments to any charter framed and Section 6. Amendments to any charter framed and 

adopted as herein provided may be submitted to the elec adopted as provided in section 5 may be submitted to the 
tors of a municipality by a two-thirds vote of the legisla electors of a municipality by a two-thirds vote of the legis
tive authority thereof, and, upon petitions signed by ten lative authority thereof, and, upon petitions signed by six 
per centum of the electors of the municipality setting forth per cent of the electors of the municipality, as certified by 
any such legislative authority. The submission of proposed the election authorities having jurisdiction in the munici
amendments to the electors shall be governed by the re pality, setting forth any such proposed amendment, shall 
quirements of section 8 as to the submission of the ques be submitted by such legislative authority. The submis
tion of choosing a charter commission; and copies of pro sion of proposed amendments to the electors shall be gov
posed amendments may be mailed to the electors as here erned by the requirements of section 5 as to the submission 
inbefore provided for copies of a proposed charter, or, pur. of the question of choosing a charter commission; and not 
suant to laws passed by the General Assembly, notice of less than thirty days prior to the election thereon, copies 
proposed amendments may be given by newspaper adver of proposed amendments shall be mailed or otherwise dis
tising. If any such amendment is approved by a majority tributed by the clerk of the legislative authority to each 
of the electors voting thereon, it shall become a part of elector of the municipality as far as may be reasonably 
the charter of the municipality. A copy of said charter possible, or, pursuant to laws passed by the General As
or any amendment thereto shall be certified to the secre sembly, notice of proposed amendment may be given by 
tary of state, within thirty days after adoption by a newspaper advertising. If any such amendment is ap
referendum vote. proved by a majority of the electors voting thereon, it 
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shall become a part of the charter of the municipality 
immediately upon its approval by the electors unless an
other time is specified in the petition or ordinance provid
ing for the submission of the amendment. When more than 
one amendment is submitted at the same time, they shall 
be so submitted as to enable the electors to vote on each 
separately. In case of conflict between the provisions of 
two or more amendments submitted at the same election, 
the amendment which receives the highest affirmative vote 
not less than a majority shall prevail. An amendment 
shall relate to only one subject but may affect or include 
more than one section or part of a charter. A copy of said 
charter or any amendment thereto shall be certified to the 
secretary of state, within thirty days after the adoption
by a referendum vote. 

There may be submitted to the electors of any munici
pality having a charter the question "Shall a commission 
be chosen to amend or revise the charter of the (city or 
village) of ?" and a charter com
mission may be elected for such purpose, in the manner 
provided in section 5 as to the question of choosing a char
ter commission. Such charter commission may frame and 
submit to the electors of the municipality, in the manner 
provided in section 5 for the submission of a proposed
charter, one or more amendments to the existing charter 
or a new or revised charter for the municipality. Any such 
amendment or new or revised charter shall become effec
tive, if approved by the affirmative vote of a majority of 
the electors voting thereon, at the time specified therein. 

A charter may be repealed in the manner provided in 
this section for the amendment of a charter, by the sub
mission to the electors of the municipality of the question 
"Shall the charter form of government for the (city or 
village) of be repealed?" The effec
tive date of such repeal and the election of the officers of 
the government of the municipality to become effective 
upon such repeal shall be as provided by general law ex
cept as otherwise provided in a charter approved by the 
electors of the municipality at the same time as or sub
sequent to approval of the question of repeal. 

If the question of the repeal of an existing charter form 
of government is submitted to the electors of the munici
pality at the same time as the submission of the question 
to the electors of a commission to revise the charter or the 
question of the adoption of a new or revised charter that 
question which receives the largest number of votes, not 
less than a majority, shall prevail. The question of the 
repeal of an existing charter shall not be submitted to the 
electors at any time after a commission has been chosen 
to frame a new or revised charter for the municipality
and before the submission of such new or revised charter 
to the electors, or within two years following the adoption
of a charter or a new or revised charter. 

Commission Recommendation 

The Commission reeommends the amendment of Section 9 of Article 
XVIII as follows: 

Section 9 6. Amendments to any charter frtamed and adopted as 
provided IN SECTION 5 may be submitted to the electors of a muni
cipality by a two-thirds vote of the legislative authority thereof, and, 
upon petitions signed by teft SIX per eeRtum CENT of the electors of the 
municipality..l.. AS CERTIFIED BY THE ELECTION AUTHORITIES 
HAVING JURISDICTION IN THE MUNICIPALITY, SETrING FORTH 
ANY SUCH PROPOSED AMENDMENT, SHALL BE SUBMITIED BY 
SUCH LEGISLATIVE AUTHORITY. The submission of proposed amend
ments to the electors shall be governed by the requnrement of section 8 5 
as to the submission of th'e question of choosing a charter commission; 
and NOT LEiSS THAN THIRTY DAYS PRIOR TO THE ELECTION 
THEREONi copies of proposed amendments l'RftY' SHALL be mailed OR 
OTHERWISE D1STRIBUTED BY THE CLERK OF THE LEGISLATIVE 
AUTHORITY TO the eleeteFs EACH ELECTOR as heFeiRllefeFe pFevided 
£af' eet*ea ~ ft pFepesed ehaFteF, OF THE MUNICIPALITY AS FAR AS 
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MAY BE REASONABLY POSSIBLE..!.. or, pursuant to laws passed by 
the General Assembly, notice of proposed amendment may be given by 
newspaper advertising. If any such amendment is approved by a majority 
of the electors voting thereon, it shall become a part of the charter of the 
municipality IMMEDIATELY UPON ITS APPROVAL BY THE ELEC
TORS UNLESS ANOTHER TIME IS SPECIFIED IN THE PETITION 
OR ORDINANCE PROVIDING FOR SUBMISSION OF THE AMEND
MENT. WHEN MORE THAN ONE AMENDMENT IS SUBMITTED AT 
THE SAME TIME, THEY SHALL BE SO SUBMITTED AS TO ENABLE 
THE ELECTORS TO VOTE ON EACH SE,PARATELY. IN CASE OF 
CONFLICT BETWEEN THE PROVISIONS OF TWO OR MORE AMEND
MENTS SUBMITTED AT THE SAME ELECTION, THE AMENDMENT 
WHICH RECEIVES THE HIGHEST AFFIRMATIVE VOTE NOT LESS 
THAN A MAJORITY SHALL PREVAIL. AN AMENDMENT SHALL 
RELATE TO ONLY ONE SUBJECT BUT MAY AFFECT OR INCLUDE 
MORE THAN ONE SECTION OR PART OF A CHARTER. A copy of 
said charter or any amendment thereto shall be certified to the secretary 
of state, within thirty days after the adoption by a referendum vote. 

THERE MAY BE SUBMITTED TO THE ELECTORS OF ANY MU
NICIPALITY HAVING A CHAR'DER THE QUESTION "SHALL A COM
MISSION BE CHOSEN TO AMEND OR REVISE THE CHARTER OF 
THE (CITY OR VILLAGE) OF .. .... ?" AND A CHAR
TER COMMISSION MAY BE EL'ECTED FOR SUCH PURPOSE, IN THE 
MANNER PROVIDED IN SECTION 5 AS TO THE QUESTION OF 
CHOOSING A CHARTER COMMISSION. SUCH CHARTER COMMIS
SION MAY FRAME AND SUBMIT TO THE ELECTORS OF THE MU
NICIPALITY, IN THE MANNER PROVIDED IN SECTION 5 FOR THE 
SUBMISS]ON OF A PROPOSED CHARTER, ONE OR MOR'E AMEND. 
MENTS TO THE EXISTING CHARTER OR A NEW OR REVIS,ED 
CHARTER FlOR THE MUNICIPALITY. ANY SUCH AMENDMENT OR 
NEW OR REVISED CHARTER SHALL BECOME EFFECTIVE, IF 
APPROVED BY THE AFFIRMATIVE VOTE OF A MAJORITY OF THE 
ELECTORS VOTING THEREON, AT THE TIME SPECIFIED THEREIN. 

A CHARTER MAY BE REPEALED IN THE MANNER PROVIDED 
IN THIS SECTION FlOR THE ADMENDMENT OF A CHARTER, BY 
THE SUBMISSION TO THE ELECTORS OF THE MUNICIPALITY OF 
THE QUESTION "SHALL THE CHARTER FORM OF GOVERNMENT 
FOR THE (CITY OR VILLAGE) OF BE RE
PEALED?" THE EFFECTIVE DATE OF SUCH REPEAL AND THE 
ELECTION OF THE OFFICERS OF THE GOVERNMENT OF THE MU
NICIPALITY TO BEOOME EFFECTIVE URON SUCH REPEAL SHALL 
BE AS PROVIDED BY GENERAL LAW EXCEPT AS OTHERWISE 
PROVIDED IN A CHAR'I'ER APPROVED BY THE ELECTORS OF THE 
MUNICIPALITY AT THE SAME TIME AS OR SUBSEQUENT TO 
APPROVAL OF THE QUESTION OF REPEAL. 

IF THE QUEISTION OF THE REPEAL OF AN EXISTING CHARTER 
FORM OF GOVERNMENT IS SUBMITTED TO THE ELECTORS OF 
THE MUNICIPALITY AT THE SAME TIME AS THE SUBMISSION OF 
THE QUESTION TO THE ELECTORS OF A COMMISSION TO REVISE 
THE CHARTER OR THE QUESTION OF THE ADOPTION OF A NEW 
OR REVISED CHARTER THAT QUESTION WHICH RECEIVES THE 
LARGEST NUMBER OF AFFIRMATIVE VOTES, NOT LESS THAN A 
MAJORTTY, SHALL PR,EVAIL. THE QUESTION OF THE REPEAL OF 
AN EXIST'ING CHARTER SHALL NOT BE SUBMITTED TO THE 
ELECTORS AT ANY TIME AFTER A COMMISSION HAS BEEN 
CHOSEN TO FRAME A NEW OR REVISED CHARTER FlOR THE 
MUNICIPALITY AND BEFORE THE SUBMISSION OF SUCH NEW 
OR REVISED CHARTER TO THE ELECTORS, OR WITHIN TWO 
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YEARS FOLLOWING THE ADOPTION OF A CHARTER OR A NEW 
OR REV]SED CHARTER. 

Description of Changes and Comment 

Section 9 was originally adopted with the rest of Article XVIH in 1912. 
It was amended in 1970, however, to permit notice of charter amendments 
to be made through newspaper advertisrements, pUl"Surant to laws pas,sed 
by the General Assembly. If amended as proposed by the Commission, 
section 9 would provide the procedures for (1) submitting municipal 
charter amendments to the elec1toraite; (2) choosing an elected commission 
to revise the charter; and (3) repealing an existing charter. 

As discussed in the commentary on ,Section 8, severail amendments to 
Section 9 were framed to parallel proposed ,amendments to Article X, Sec
tion 4, which deals with CIOunty Ciharter commissions. As with Section 8, 
some of the amendments proposed for Section 9 are technical change's 
designed to remedy existing defedts or ambiguities. Others, however, repre
sent significant departures from the exiisting provisions. The changes will 
be di,scussed, as far as possible, in the order in which they occur. 

1. The section number would be changed from 9 to 6. 

2. The number of required petition signtaJtures would be reduced from 
10% to 6%, which is the same percentage the Commission has recom
mended in Section 8 and in the county provisions. The Commission deter
mined that 10%, es,pec'ially in ,large municipalities, is too great an obstacle 
to attaining the required number of signatures, burt; that 6 % is within the 
power of a serious group of citizeilis to attain. 

3. Under existing 'Section 9, the municipal legislative authority wittfu 
which the petition is frIed has ttJhe responsibility of certifying whether 
the signatures are vaHd and of s.ufficient number. The proposed amend
ment would transfer the responsibHi,ty for verifying petitions to the board 
of eleCltions whidh has the necessary f:acHities and personnel to perform 
this funCition. (The proposed amendment i,s similar to those recommended 
in Section 8 and in the county provisions.) 

4. The proposed amendment to Section 9 requiring that charter amend
ments be distributed "to each elootor of the municipality as far as may 
be reasonably possible"takes into account the technical difficulties that 
have aris,en in counties that do not require registration of voters. The 
proposed amendment makes clear that what is required is an attempt to 
distribute a oopy of the amendmenJt to each elector, and does not require 
that each elector actually receive a copy. Since 1970, pursuant to require
ments imposed by general ~aw, newspaper pul)lication of an amendment 
has been permi:tted' The proposed amendment to Section 9 Mains th1at 
provision. 

5. Pres,ent constitutional provisions do not provide for designation of a 
specified time an amendment approved by the votelrs becomes part of the 
charter. This amendment provides for a uniform time (immediately) for 
inclusion of 'an approved 'amendment, yet retains the voters' power to 
specify a different time in the charter amendment. 

6. Presently the COnstitution does not provide procedures for resolving 
a conflict between provisions of two or more charter amendments which 
are submitted and approved at the same time, but in a 1931 opinion24 

the Ohio Attorney Genem! applied to municipal ~harteramendments the 
rule of Article II, Section 1b relating to iniUated laws and constitutional 
amendments. Under that ,rule, which this amendment would apply specifi
cally to municipal charter amendments, the proposall that receives the 
highest affirmative vote not less than a majority would prevail in the case 

24. 1931 OAG 3626. 
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of conflict among two or more amendments submitted and approved at 
the same time. 

7. No present provision specifically provides that a charter amendment 
must relate to only one subject. Inclusion of such a provision would spe
cifically bring municipal charlers under the same requirements for single
subject amendmeilits as proposalis for amending the state constitution, 
and for bond issues and tax levies. Single-subject amendments could, 
however, as provided for in the proposed provision, affect or include more 
than one section of the charter. 

8. Presently, there is no constitutional provision for procedures for a 
comprehensive revision of a charter. While some municipal charters permit 
or require appointment of a commission or other group to review and pro
pose amendments to the charter, the municipality's legislative body has 
the power to change or reject any such proposed amendments. The Consti
tution does provide for 'Submission of amendments by petition of 10% of 
the electors of the municipality, but this type of approach is capable of 
resulting on~y in piecemeal amendment or revision. The proposal would 
allow the question of choosing a commission to revise or amend the charter 
to be placed before the voters. Any amendment framed and approved by a 
duly elected commislsion would then be directly submitted to the voters. 
This would eliminate, as to such proposed amendments, the legislative 
body's present prerogative to change or reject amendments submitted to 
it. This amendment is advocated by the Citizens League of Greater Cleve
land. Consideration was given to placing an automatic provision in the 
Constitution similar to th3it which requires that the question of calling 
a state constitutional convention be placed on the ballot every 20 years, 
but this was rejected because the Commission believes its proposed amend
ment will better serve this purpose and because the voters of the state 
have rejected each constitutional convention proposal since 1912, thus 
indicating voter resistance to such automatic referrals. 

The Commission also believes that proposals submitted by charter revi
sion advisory groups, appointed by mayors or councils to make recom
mendations, should remain subject to the approval of two-thirds of the 
legislative authority before being placed on the ballot. In the absence of 
such approval, the proposals suggested by such a group could still be 'Sub
mitted pursuant to a petition. 

9. In order to allow an elected charter revision commission flexibility 
in proposing changes and to avoid possible legal conflicts over the defini
tional differences between amending and revising a charter, the proposed 
amendment dealing withsubmirssi<m of the question of electing a charter 
revision commission specifically provides that "a commission be chosen 
to amend or revise the charter ..." It is believed that it should be such a 
revision commission's prerogative to decide whether its proposed amend
ments are substantial enough to constitute a complete revision. 

10. There is no present constitutional provision for repeal of acharler. 
Charter repeals that have occurred have been based on a 1933 Supreme 
Court decision 25 which held that a charter municipality may abolish its 
charter by initia;tive procedures. In Uphdlding resort to the initiative to 
achieve charter repeal, the Court, in effect, held that a charter is a matter 
which a municipality may control by legislative action. This interpretation 
is considered faulty by some legal authorities, who believe that the Court's 
holding might not be followed if challenged today. Therefore, the Com
mission believes it is best to include specific provisions in the Constitution 
providing for repeal and specifying i,ts procedures. 

11. The Commission has proposed an amendment which would deal 
with the possibility that a conflict might arise if the question of repeal of 
25. Youngstown v. Craver, 127 Ohio St. 195. 187 N. E. 715 (1933). 
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a charter were submitted to the electomte at the same election as a new 
or revised charter. The proposed amendment provides that in the case of 
conflicting questions. on the same ballot, the quesrtion which receives the 
larger number of affirmative votes above a majority shall prevail. 

12. Because the CommisSlion believes stahility is an important principle 
of municipal government, it has included in its proposed provisions for 
repeal the prohibition againsrt placement of a repeal question on the ballot 
any time after a revision commission has been chosen or before submission 
of a new or revised charter by the commisision, or two YaM'S following 
adoption of a charter of a new or revised charier. This not only insures an 
element of stability in gX}vernance, burt also allows 'a period of time in 
which to prove whether or not a charter, once it has been adopted or 
revised, meets the needs of the commundty. 

ARTICLE XVIII 

Section 13 

ARTICLE XIII 

Section 6 
Present Constitution Commission Recommendation 

Article XVIII Section 7. Laws may be passed to limit the power of 
municipalities to levy taxes and assessments and incur

Section 13. Laws may be passed to limit the power of debts for local purposes, and may require reports frommunicipalities to levy taxes and incur debts for local pur municipalities as to their financial condition and transacposes, and may require reports from municipalities as to tions, in such form as may be provided by law, and may
their financial condition and transactions, in such form as provide for the examination of the vouchers, books and 
may be provided by law, and may provide for the e~ll;mi accounts of all municipal authorities, or of public under
nation of the vouchers, books and accounts of all mUnIcipal takings conducted by such authorities. 
authorities, or of public undertakings conducted by such 
authorities. 

Article XIII 
RepealSection 6. The General Assembly shall provide for the 

organization of cities, and incorporated villages, by gen
eral laws; and restrict their power of taxation, assess
ment, borrowing money, contracting debts and loaning
their credit, so as to prevent the abuse of such power. 

Commission Recommendation 
The Commission recommends the repeal of Section 6 of Article XIII and 

the amendment of Section 13 of ArtiCle XVIII as, follows: 
Section ~ 7. Laws may be passed to limit the power of municipalities 

to levy taxes AND ASSESSMEN'1'S and incur debts for local purposes, and 
may require reports from municipalities as to their financial condition 
and trans:aobions, in such form as may be provided by 1aw, and may pro
vide for the examination 00 the vouchers, books and accounts of all 
municipal authorities, or of public undertakings conducted by such 
authorities. 

Description of Changes 
Section 13 of Article XVIII wolrld be amended to incorpomte the only 

provision of Section 600 Article XIII not already included in this, or other 
sections, of Article XVIII-the provision authorizing the General As,sembly 
to pass laws Hmiting municipal power to levy asses!sments. Section 13 
would be renumbered to provide better orner in the sections in Article 
XVIII, and section 6 of Article XIII would be repealed because all its 
provisions would then be covered in Article XVIII. 
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Background of Sections 

Article XIII (Corporations) was adopted in 1851 in part to prohibit the 
legislature from enacting special acts for the government of municipal 
corporations, a practice that had been greatly abused by the legislature 
since the Constitution of 1802 was adopted.26 Section 6 authorizes the legis
lature to pass general laws. for the organization of cities and incorporated 
villages. As noted earlier, in spite of the "general law" requirement, an 
extensive classification struoture of Ohio municipalities was created by 
the legislature and eventually declared unconstitutional by the state Su
preme Court in 1902. Adoption of Article XVIII in 1912 was an a.ttempt 
to prevent any future efforts at overclas.sification. 

The framers of Article XVIII in 1912 apparently intended to repeal 
Article XIII, Section 6 because its substance was contained in Article 
XVIII, Sections 1, 2 and 13.27 The repeal of Article XIII section 6, how
ever, was inadvertently forgotten or overlooked. 
26.� Farrell, James W. Jr., "Municipal Public Utility Powers," Ohio State Law Journal, Vol. 21 (1900), 

pg. 391
27.� Constitutional Convention of 1912, Proceeding. and Debate., pgs. 1434-1435, 1493-1494. 

ARTICLE XVIII 

Section 4 
Present Constitution� Commission Recommendation 

Section 4. Any municipality may acquire, construct, Section 8. Any municipality may acquire, construct, 
own, lease and operate within or without its corporate own, lease, and operate within or without its corporate 
limits, any public utility the products or service of which limits, any public utility the products or service of which 
is or is to be supplied to the municipality or its inhabi is or is to be supplied to the municipality or its inhabi
tants, and may contract with others for any such product tants, and may contract with others for any such product 
or service. The acquisition of any such public utility may or service. The acquisition of any such public utility may 
be by condemnation or otherwise, and a municipality may be by condemnation or otherwise, and a municipality may 
acquire thereby the use of, or full title to, the property acquire thereby the use of, or full title to, the property 
and franchise of any company or person supplying to the and franchise of any company or person supplying to the 
municipality or its inhabitants the service or product of municipality or its inhabitants the service or product of 
any such utility. any such utility. 

Commission Recommendation 
The Commis:sion recommends a change in the section number of Section 

4 of Article XVIII in order to place the sections in Article XVIII in better 
order, as follows: 

Section 4 8. Any municipality may acquire, construct, own, lease..!. 
and operate within or without its corporate limits, any public utility the 
products or service of which is or is to be supplied to the municipality 
or its inhabitants, and may contract with others for any such product or 
service. The acquisition of any such public utility may be by condemnation 
or otherwise, and a municipality may acquire thereby the use of, or full 
title to, the property and franchise of any company or person supplying 
to the municipality or its inhabitants the service or products of any such 
utility. 

Background of Section 
The sections of Article XVIII dealing with utilities (4, 5, 6, 12) were 

designed by the Constitution's framers to give municipalities utility pow
ers completely independent of the General Assembly so that municipalities 
could have flexibility in dealing with their individual utility problems and 
needs.28 

Present Section 4 provides municipalities the right to acquire, construct, 
own, lease or opemte a public utility for its residents. The courts have 
consi~tently upheld the high degree of independenec and powers relating 
28.� Constitutional Convention of 1912, Proceeding. and Debate., pg. 1433. 
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to ownership and operation of public utilities which were granted munici
palities under Section 4.29 However, the courts have ruled against com
plete municipal autonomy in the area of surplu's utiUty revenues and have 
refused to permit the use of such revenues to pay general municipal ex
penses. The Supreme Court decided that a charge for a utBity which pro
duced an exces,s over the amount required to cover the eost of the utility 
service constirtuteda tax, and taxes are subject to regulation by the Gen
eral Assembly pursuant to Article XVIII, Section 13 and Article XUI, 
Section 6 of the Constitution.so 

Section 4 also gives municipalities the power to acquire land for utility 
purposes by condemnation, even though the land is outside the munici
pality. That power has been upheld in the courts.S1 Problems have arisen, 
however, when one municipality attempts to condemn land which is used 
for a public purpose by another municipality. This produoos a conflict 
between co-equal governmenttal units with co-equal powers of eminent 
domain. In Blue Ash v. Cincinnati S2 the Supreme Court held that the 
power to condemn granted in Section 4 did not extend to the public l'ands 
of another municipality that are maint'a,ined as part of that municipality's 
governmental function, unless such power is expressly authorized by 
statute or arises by necessary implication. 

Section 4's eminent domain powers were further limited by the Ohio 
Supreme Court in Britt v. Columbus,ss in which the City of Columbus 
attempted to acquire unincorporated land through eminent domain in 
order to extend a sewer line and to sell sewer services to the Village of 
Dublin. The Court decided that the right of eminent domain is not avail
able if the property acquisition is solely for the purpose of supplying 
customers outside the municipal border. While there is a statutory eminent 
domain power covering this circumstance, the municipality must make 
payment in lieu of taxes on such property. 

Comment 

Several alternatives to the present Section 4 that would alleviate the 
negative impact of the Roettinger, Blue Ash and Britt decisions were con
sidered by the Commission and its Local Government Committee. 

On the issue of surplus utility revenues to be used for general municipal 
expenses other than utilities, the Commission determined that, while it 
does not agree with the theory behind Roettingerthat such revenues con
stitute a tax, a change in present Section 4 is not necessary, for several 
reasons. 

1. As a practical ma1Jter, municipal officials are reluctant to raise utility 
rates, even when the need is compelling. The political process effectively 
acts to keep rates from rising toa point where they would create surplus 
funds. Municipal officers 'are unlikely to attempt to fund all or la large 
part of the operation of their mUlllicipa!lity from utility rates because of 
the anticipated adverse reaction of 1Jhe voters to such a policy. 

2. Municipalities have a common law obligation to provide uti'lity prod
ucts and services at reasonable rates, so raJtes cannot be exce'ssive or 
confiscaJtory. 

3. While municipalities are restricted by common law and the effects 
of the Roettinger decision from charging rates in excess of utility operat
ing costs, the accumulation of funds for the reasonable repair and replace
ment of the utility is allowed. 

29. Farrell, James W. Jr.• "Municipal Public Utility Powers," Ohio State Law Journal, Vol. 21 (1960). 
pgs. 390-394. 

30. Cincinnati '11. Roettinger. 105 Ohio St. 145, 137 N. E. 6 (1922). 
31. Toledo '11. Link. 102 Ohio St. 336. 131 N. E. 796 (1921).
32. Bl..e Ash '11. Cincinnati. 173 Ohio St. 345. 182 N. E. 2d 557 (1962).
33. Britt '11. Col..mb.... 38 Ohio St. 2d 1 (1974). 
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4. No municipal or civic group has proposed changing present Section 
4. The Ohio Municipal League believes that, while the Roettinger decision 
does impose a theoretical restriction on municipalities, even if Seetion 4 
were amended the results would be the same-a municipality would not set 
utility rates at a level high enough to raise revenues. 

With respect to the negative effects of the Blue Ash and Britt decisions, 
the Commission concluded that the General Assembly could set out the 
conditions under which one municipality's utility needs are of higher 
priority than another's, permitting condemnation of one municipality's 
property by another. It believes that this would be very difficult to do in 
the Constitution and is essentially statutory material. 

The second eminent domain problem concerns the statutory provision 
for payment in lieu of taxes by a municipality that acquires utHity prop
erty from another municipality. While the Municial League expressed 
some interesit in amending Section 4 to make it dear that the power of 
condemnation granted in Seotion 4 extends to the acquisition of property 
by a municipality solely for utility expansion outside its territory, the 
Commission determined that municipalities have ,statutory powers, if not 
power directly from the Consititution, to take property outside their terri
tory solely for such purpose. The Commission also concluded that the 
statutory requirement of payment in lieu of taxes could be amended by 
the General Assembly in order to handle problems relating to those pay
ments and concluded that the General Assembly is the proper forum for 
making such a decision, which should be viewed from the perspective of 
all units of government competing for taxes and weighing their various 
needs. 

ARTICLE XVIII 

Section 5 
Present Constitution Commission Recommendation 

Section 5. Any municipality proceeding to acquire, Section 9. Any municipality proceeding to acquire, con. 
construct, own, lease or operate a public utility, or to struct, own, lease or operate a public utility, or to con· 
contract with any person or company therefor, shall act tract with any person or company therefor, shall act by
by ordinance and no such ordinance shall take effect until ordinance and no such ordinance shall take effect until 
after thirty days from its passage. If within said thirty after thirty days from its passage. If within said thirty
days a petition signed by ten per centum of the electors of days a petition signed by ten per cent of the electors of 
the municipality shall be filed with the executive authority the municipality shall be filed with the executive authority
thereof demanding a referendum on such ordinance it thereof demanding a referendum on such ordinance it 
shall not take effect until submitted to the electors and shall not take effect until submitted to the electors and 
approved by a majority of those voting thereon. The sub approved by a majority of those voting thereon. The sub
mission of any such question shall be governed by all the mission of any such question shall be governed by all the 
provisions of section 8 of this article as to the submission provisions of section 5 of this article as to the submission 
of the question of choosing a charter commission. of the question of choosing a charter commission. 

Commission Recommendation 

The Commission recommends the amendment of Section 5 of Article 
XVIII, to place the sections in Article XVIII in better order, as follows: 

Section & 9. Any municipality proceeding to acquire, construct, own, 
lease orr operate a public utility, or to contract with any person Of company 
therefor, shall act by ordinance and no such ordinance shall take effect 
until after thirty diays from its passage. If within said thirty days a 
petition signed by ten per eefitulfl CENT of the electors of the municipality 
shall be filed with the executive authority thereof demanding a refm-endum 
on such ordinance it shall not take effect untilsumitted to the electors 
and approved by a majority of those voting thereon. The submission of 
any such question ,shall be governed by all the provisions of SIOOtion 8 5 
of this article as to the submission of the question of choosing a charter 
commission. 
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Comment 

Section 5, adopted in 1912, provides for a referendum on any ordinance 
passed by a municipality to acquire, construct, own, lease or operate a 
public utility. The courts have consistently held that the only ordinance 
subject to referendum under Section 5 is that ordinance that first begins 
the proces>s of exercising Section 4 powers, 'as opposed to subsequent ordi
nances which are merely continuations of or addii;tions to the first.34 

The Commission determined that present Section 5 does not pog.e any 
problems for municipalities that need clarification in the Constitution. 
It also concluded that i,t is not possible, nor even desirable, to conSititu
tionallydefine what specific kinds of ordinances are subject to referendum 
under Section 5. Therefore, the Commission recommends that no change 
be made in preseilitSection 5, except to change its number, to make an 
internal change in the reference to existing section 8 in order to be con
sistent wilth the proposed changes in s,ection order, and to change "per 
centum" to "per cent" in accord with Ohio bill drafting rules. 
34. F08wria 11. King. 154 Ohio St. 213. 94 N. E. 2d 697 (1950). 

ARTICLE XVIII 

Section '6 
Present Constitution Commission Recommendation 

Section 6. Any municipality, owning or operating a Section 11. Any municipality, owning or operating a 
public utility for the purpose of supplying the service or public utility for the purpose of supplying the service or 
product thereof to the municipality or its inhabitants, may product thereof to the municipality or its inhabitants, may 
also sell and deliver to others any transportation service also sell and deliver to others any surplus product of any 
of such utility and the surplus product of any other utility other utility in an amount not exceeding in either case 
in an amount not exceeding in either case fifty percent of fifty per cent of the total service or product supplied by 
the total service or product supplied by such utility within such utility within the municipality, provided that such 
the municipality, provided that such fifty percent limita fifty per cent limitation shall not apply to the sale of 
tion shall not apply to the sale of water or sewage services. water, sewage, transportation, or solid waste management 

services. 

Commission Recommendation 
The Commission recommends the amendmeIlit of Section 6 of Article 

XVIII as follows: 

Section G 11. Any municipality, owning or operating a public utility 
for the purpose of supplying the service or product thereof to the muni
cipality or its inhabitan1ls, may also sell and deliver to others any trans
portation service of such utility and the surplus J)TOduct of any other 
utility in an amount not exceeding in either case fifty pepeeftt PER CENT 
of the total service or product s,upplied by such utility within the munic
ipality, provided that such fifty per cent limitation shall not apply to the 
sale of water~ 6¥ sewage.1. TRANSPORTATION.1. OR SOLID WASTE 
MANAGEMENT services. 

Description of Changes and Comment 
Section 6 limits the amount of uUlity products or services that a munici

pality may sell outside its borders to 5070 of the total service or product 
supplied by the utility wilthin the munidpality. An exemption to the 50% 
limit for water and sewage 'services was added to the constitution in 1959. 

The Commission recommends the addition of transportation and solid 
waste management to the list of exemptions. This recommendation is 
based on the growing real,ization that the problems arising in these service 
areas cannot be solved adequately on the level ofa 'single municipality. 
The large outlays needed, in terms of planning and operating costs, facil
ities and equipment, to begin or improve existing mass transit systems and 
solid waste management systems necessitates large 'scale operations in 
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order to benefit from ~onomies of scale. Moreover, these two types of 
services are matters of areawide concern. Coordinated and efficient service, 
which will adequately meet the needs of citizens and the requirements of 
the state and federal governments, can probably be provided only on a 
relatively large scale. It is the Commission's intention that inclusion in 
proposed Section 6 of the term "solid waste management" would cover 
establishment of resoullce recovery plants for recycling or reuse of solid 
waste materials. Such plants need large areas, very often entire metro
politan areas, from which to collect in order to be economically viable. 

The complete repeal of the 50% limitation on utility products or ser
vices sold by a municipality outside its borders was considered. The only 
major munioipal utilities to which the 50% restriction now applies are the 
municipa;l electric utilities and the few municipally-owned gas companies. 

The 50% restriction was originally placed in the COIl£titution at the 
urging of the private elootric utilities in order to overcome some of the 
competition they were facing from rural electric co-ops. The framers of 
the seCJtion realized that economically, a municipality had to build in a 
surplus elootric capacity when it ereerted its generating facility in order 
to be able to meet future electrical needs of its residents without expan
sion. They also knew that tMs surplus electricity could be sold outside the 
municipality in competition with private utility companies which did not 
enjoy the tax exemptions of municipal utilities. Therefore, the framers 
agreed upon the 50% limitation on municipal utility products or services 
sold outside a municipality in order to balance the economic needs of both 
private and municipal utility owners. The C~nstitutional Revision Commis
sion concluded that the 50 % resltriotion should be retained for municipally 
owned electric and gas utilities. The basic reasoning of the Commission is 
that there should be no limitation when the utility product or service is 
almost always supplied by the public sector; when there is competition 
beween the private and public utilities, however, the Commission believes 
that the 50% limitation i,s a flair and equitable solution to the competing 
interests. 

ARTICLE XVIII 

Section 10 
Present Constitution Commission Recommendation 

Section 10. A municipality appropriating or otherwise No recommendation 
acquiring property for public use may in furtherance of 
such public use appropriate or acquire an excess over that 
actually to be occupied by the improvement, and may sell 
such excess with such restrictions as shall be appropriate 
to preserve the improvement made. Bonds may be issued 
to supply the funds in whole or in part to pay for the ex
cess property so appropriated or otherwise acquired, but 
said bonds shall be a lien only against the property so ac
quired for the improvement and excess, and they shall not 
be a liability of the municipality nor be included in any 
limitation of the bonded indebtedness of such municipality 
prescribed by law. 

Commission Recommendation 
The Commission has no recommendation with respect to Section 10 of 

Article XVIII. Several changes were proposed, including repeal of the 
section, but none secured the necessary % Commission vote. 
History and Background of Section 

Section 10 provides. that municipalities, When appropri,ating or other
wise acquiring property for public use, may, in furtherance of such public 
use, acquire property in excess of that actually to be occupied by the 
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improvement and to sell such exce,ss. It also permits them to borrow 
money and issue revenue bonds to buy the excess property. 

Although the present Sootion is not clearly worded to produce such an 
effect, one of the purposes of the framers of Section 10 in 1912 was to 
allow municipalities making improvements to acquire, either by purchase 
or condemnation, more property ,than needed for the improvements and 
then to sell the excess property, which would have increased in value 
because of the improvements, in order to offset a substantial portion of 
the cost of improvements. 

The courts, however, have ruled that under the 14th Amendment to the 
United States Cons'titution, municipaHitiescould not use the excess con
demnation provisions of Section 10 unless the municipality, in its ordi

,� nance, clearly specified a valid purpose, other than raising revenue or 
paying part of the cos,t of the improvement, for the taking, as well as 
showing its necessHy. (Cincinnati v. Vester, 33F. 2d 242, 1929 (aff. 281 
U. S. 439) ; and East Cleveland v. Nau, 124 Ohio St. 433, 1931). The inter
pretation of Section 10 in the Cincinnati and East Cleveland decisions, in 
effect, limits municipalities to eminent domain powers they already pos

sess, and negates the original intention of the section's framers. 
Section 10 has been cited by the Ohio Supreme Court as support for the 

authority to acquire property by eminent domain for urban renewal pur
poses (State ex rel. Bruestle v. Rich, 159 Ohio St. 13, 1955). 

ARTICLE XVIII 

Section 11 
Present Constitution� Commission Recommendation 

Section 11. Any municipality appropriating private Section 13. Any municipality appropriating private 
property for a public improvement may provide money property for a public improvement may provide money 
therefor in part by assessments upon benefited property therefor in part by assessments upon benefited property 
not in excess of the special benefits conferred upon such not in excess of the special benefits conferred upon such 
property by the improvements. Said assessments, how property by the improvements. Said assessments, however, 
ever, upon all the abutting, adjacent, and other property upon all the abutting, adjacent, and other property in the 
in the district benefited, shall in no case be levied for more district benefited, shall in no case be levied for more than 
than fifty per centum of the cost of such appropriation. fifty per cent of the cost of such appropriation. 

Commission Recommendation 
The Commission recommends a change in the section number in Sec

tion 11 of Article XVIII, in order to place the sectioI18 in Article XVIII in 
better order, but no substantive changes. The proposed 'amendment is as 
follows: 

Section ±± 13. Any municipality appropriating private property foc 
a public improvement may provide money therefor in part by assessments 
upon benefited property not in excess of the splecial benefits confeITed 
upon such property by the improvements. Said assessments, however, upon 
all abutting, adjacent, land other property in the district benefited, shall 
in no case be levied for more than fifty per eeftwmCENT of the cost of 
such appropriation. 

Comment 
Section 11, which was adopted with the rest of Article XVIII in 1912, 

permits the assessment of benefited property to provide money, in part, 
for public improvement appropriation. A limitation on the amount of such 
assessments is fixed at 50% of the cost of theappropria1Jion. The limit 
is similarly provided for by s,taitute in Section 727.08 of the Revised Code. 

The Commission has nOit discovered nor been advised of any problems 
with Section 11 that necessitate constiltutional change, and therefore 
recommends no change in Section 11, ex,cept in the number. 
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ARTICLE XVIII 

Section 12 
Present Constitution Commission Rerommendation 

Section 12. Any municipality which acquires, con Section 12. Any municipality which acquires, con
structs or extends any public utility and desires to raise structs, improves, or extends any public utility and de
money for suoh purposes may issue mortg1age bonds there sires to raise money for such purposes, or to refund or 
for beyond the general limit of bonded indebtedness pre provide for refunding at any subsequent date any bonds or 
scribed by law; provided that such mortgage bonds issued notes, including general obligation bonds or notes, issued 
beyond the general limit of bonded indebtednes's prescribed at any time for such purposes, may issue bonds and notes 
by law shall not impose any liability upon such municipal in anticipation of bonds therefor beyond the general limit 
ity but shall be secured only upon the property and rev of bonded indebtedness prescribed by law; provided that 
enues of such public utility, including a franchise stating such bonds and notes issued beyond the general limit of 
the terms upon which, in case of foreclosure, the pur bonded indebtedness be secured only upon the revenues of 
chaser may operate the same, which franchise shall in such public utility, and may be further secured by a mort
no case extend for a longer period than twenty years gage upon all or part of the property of such public utility 
from the date of the sale of such utility and franchise on which mortgage may provide for a franchise stating the 
foreclosure. terms upon which, in case of foreclosure, the purchaser 

may operate the same, which franchise shall in no case 
extend for a longer period than twenty years from the 
date of the sale of such utility and franchise on fore
closure. 

Commission Recommendation 
The Commis:sion recommends the amendment of Sedion 12 of Article 

XVIII as follows: 

Section 12. Any municipality which acquires, constructs..!.. IMPROVES..!.. 
or extends any public utility and desires to raise money for such purposes, 
OR TO REFUND OR PROVIDE FOR REFUNDING AT ANY SUBSEf
QUENT DATE ANY BONDS OR NOTES, INCLUDING GENERAL 
OBLIGATION BONDS OR NOTES, ISSUED AT ANY TIME FOR SUCH 
PURPOSES..!.. may issue H1:6l'tgage bonds AND NOTES IN ANTIGIPATION 
OF BONDS therefor beyond the general limit of bonded indebtednes's 
prescribed by law; provided that such ffi6'Ftgage bonds AND NOTES issued 
beyond the general limit of bonded indebtedness prescribed by law shall 
not impose any liabHity upon such public utility, AND MAY BE FURTHER 
SECURED BY A MORTGAGE UPON ALL OR PART OF THE PROP
ERTY OF SUCH PUBLIC UTILITY WHICH MORTGAGE MAY PRO
VIDE FOR inehiaiag a franchise stating the terms upon which, in case 
of foreclosure, the purchaser may operate the same, which franchise shall 
in no case e~tend for a longer period than twenty yea~s from the date 
of the sale of such utility and franchise on foreclosure. 
Description of Changes and Comment 

Section 12 permits municipalities to issue revenue bonds, which are not 
general obligation debt of municipalities, to purchase, construct, or extend 
a utility. These bonds require a mortgage on the utility property and the 
grant of a franchise upon foreclosure to the bondholder. 

The Supreme Court, in City of Middletown v. City Commissioners,35 
ruled that Section 12 is self-executing and self sufficient, and that utility 
mortgage revenue bonds issued ,striCJtly within its terms are not affected 
by othe'r parts of the Constitution or by the Uniform Bond Act. 

The proposed amendments to Section 12 include four specific changes: 
1. It specifically permits the issuance of bonds to improve the utility. 

Although municipalities presently possess this power, addition of the word 
"improve" to "any municipality which acquires, constructs, improves or 
extends any public utmty ..." makes it clear that bonds can be is,sued 
for that purpose, and elimina.tes any possible inference to the contrary. 

2. It permits the issuance of notes in anticipaltion of bonds. This change 
would allow for temporary financing, especially during the period of con
struction, until final costs could be determined in order to issue bonds. 
35. City of Middletown v. City Commisn01leTs, 138 Ohio St. 596, 37 N. E. 2d 600 (1941). 

65� 



This procedure is the s,ame as in gene·ral obligation financing, and in cer
tain other kinds of revenue bond financing. 

3. It removes the designation of the bonds as "mortgage" bonds and 
makes optional the provision of a mortgage on the property or for a 
mortgage and a franchise to opera:te as security. Many municipal officials, 
as. well as many bond underwriteI'ls and investment bankenl, believe that 
a mortgage on the utility is unneeded in many cases and that no munici
pality would default and allow a bondholder to take over a utility except 
as a last resort in an economic depres1sion. FurthermOTe, officials believe 
bond purchasers are prim3irl'ly inJterested in the revenue anticipated by 
the operation of the utility, not in the mortgage or franchise. However, 
if a municipality and its bond underwriters, bankers, and financial advisors 
believe ithat the security of a mortgage, with or without a franchise, is 
needed, the proposed amendment permits thiis. 

4. It allows refunding of n(:jtes or bonds, including those of genera.l 
obligation, by revenue bonds. Sootion 12 now provides that revenue bonds 
can be i~sued only for the purposes of acquiring, constructing or extend
ing a utility, so that if genera[ obligation bonds have already been issued, 
the utility has already heen acquired, construcrtJed or extended. Therefore, 
under the present section, it is not clear that revenue bonds could be used 
simply to refund the general obligation debt. The proposed amendment 
also would permit either immediate refunding, refunding outstanding ohli
gations at their maturity, or advance refunding. 

The Commission determined that municipalities need more flexibility 
and the changes proposed are intended to make local decision making in 
the area of utility financing more flexible in that financing arrangements 
could be tailored by the municipa:Iity, with advice from underwriters, in,. 
vestment hankers and financial advisors, to fit particular needs and 
requiremenits. 

AR'''ICLE XVIII 

Section 14 
Present Constitution Commission Recommendation 

Section 14. All elections and submissions of questions No change
provided for in this article shall be conducted by the elec
tion authorities prescribed by general law. The percentage 
of electors required to sign any petition provided for heren 
shall be based upon the total vote cast at the last pre
ceding general municipal election. 

Commission Recommendation 

The Commission recommends no change in Section 14 of Article XVIII. 

Comment 

Section 14, which was part of the original Article XVIII adopted in 1912, 
requires that the election authorities created pursuant to general law 
must conduct ,all elections and submiSSions of qUeB,tions authorized in 
Artic:le XVTII. It alro requires that the pereentage of signatures needed 
be bwsed upon the total vote in the last general municipal election. 

The Commission is not aware of any constitutional problems with pres
ent Section 14 and, therefore, recommends that no change be made in it. 
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MINORITY REPORT� 

TO: The Constitutional Revision Commission 
Columbus, Ohio 

I respectfully submit this Minority Report explaining the reason for my 
negative vote with respect to the Commission's recommendation for revis
ing Section 3 of Article X of the Constitution relating to the adoption of 
county charters. I submi,t this report with reluctance since I have the 
highest regard for those many thoughtful members of the Commission 
and the Local Government Committee with whom I happen to disagree on 
this issue-but since I feel this recommendation is one of the moslt signifi
cant ones the Commission has yet presented, I feel an obligation to present 
my divergent views. 

COUNTY CHARTERS 

The recommended amendment to this Section would permit a simple 
majority of the population of any county in the s,tate to adopt an all
powerful charter for the government of the entire county which, by its 
terms, could wipe out every vestige of local government theretofore 
existing within that county. Such a charter, if adopted, could obliterate 
every municipality and every township within the limits of the county 
and provide for the take-over by the county of all of the property and 
governmental rights and authority of those units of government without 
requiring the independent consent of their people. More alarming, if this 
amendment should be adopted, a county charter could be adopted which 
would obliterate only some of the existing municipalities and townships
permitting a simple majority of the county voters to "pick and choose" 
which municipalities and which townships should be obliterated. This 
would indeed represent a drastic change in Ohio's philosophy toward local 
government. 

Since 1912, Ohio municipalities have enjoyed the benefits of "home rule" 
granted to them by the people under Sections 3 and 7 of Article XVIII. 
Municipal government flourished in Ohio under "home rule" and when 
some twenty years laiter the voters adopted Section 3 of Article X to 
permit counties to adopt "home rule" charters, the "four majorities" re
quirement was included to insure that any "take~over" of powers from 
municipalities and townships would be accompanied by a representative 
vote of those adversely affected by the change. 

As the Commission's Report indicates, as recently as eighteeen years 
ago Section 3 was substantially amended by the people of Ohio and they 
saw fit at ,that time to retain the "four majorities" condition. So far as I 
am aware, neither the report of the Local Government Committee nor any 
testimony presented before the Commission presented any overwhelming 
need to facilitate the elimination of "home rule" municipalities or town
ships. I happen to believe that bigger government does not mean better 
government and that rather than make it easy to take away the oppor
tunity for "home rule" government within counties, I think this oppor
tunity should be carefully protected and indeed expanded. 

Since the voters in 1957 approved substantial revisions in this section 
and still felt it desirable to retain multiple majorities in the case of a 
"strong charter", I think a very strong showing of need should be required 
before these constitutional protections, so recently reimposed, are stricken. 
I am not persuaded that such a case has been presented. 
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Any consideration of Section 3 should include an understanding that a 
wide range of changes and benefits can be accomplished through the adop
tion of a <so-called "weak county charter". Through such a charter "home 
rule" and ordinance-making powers can be bes.towed and the form and 
structure of county government can be altered. In addition, such a charter 
can specify which county officers are to be elected and the manner of their 
~ection. It can provide 'all of rbhe benefits of an "alternate form of govern
ment" and much more. In fact, the only prohibited provision in a so-called 
"weak charter" is one which permits the county to invade or take over 
the authority of municipal or township governments. 

The Commission Report bases this recommendation, in part, on the 
premise that the mu'ltiple majority requirement "permits the citizens of 
one or a few political ,subdivisioiJ}:s ,to veto a charter which is adopted by a 
majority of all the people voting on it in the county" and that "this situa
tion effectively constitutes minority rule". This s,tatement considerably 
oversimplifies the issues involved. First of all, the ability of the citizens 
of political subdivisions:to veto a charter is pos<sible only when that charter 
usurps the powers of existing units of local government. Secondly, it gives 
no recognition to the concept that people living in municipalities which 
have had the consti<tutional grant of "home rule" powers since 1912 are 
entitled to exercise some vo!ice in their own destiny, separrate from a 
majority of the voters in the county. I believe the proposition is more 
aptly stated as follows: liS it "right" to permit a simple majority of the 
voters to take away long-standing rights of a minority? 

Another reason given in the acoompany:ing report for the elimination 
of the multiple majorities is the fear that this condition might at some 
time be stricken down by the courts on a theory extending the "one man, 
one vote" principle. I do not Slhare that fear ISiince I do not believe the Equal 
Protection Clause of the United States Oonstitution win ever be stretched 
to prohibit the people of "home rule" municipalities from "consenting" in 
some reasonable manner to the transfe'r of their power of self-government 
to some higher level of government. The recent New York case dted in 
the report (Citizens for Community Action at the Local Level, Inc. v 
Ghezzi, 43 LW 2246, November 22, 1974)1 is of interest but from the facts 
cited in that opinion, the case certainly does not seem to stand for the 
proposition that multiple majorities are niQlt permissible where municipal or 
township' powers are being ilaken away by a county charter. In fact, Judge 
Timbers in that case specifically relies upon the te~t enunciated in a 1971 
opinion of the United StaJtes Supreme Court in Gordon et al. vs. Lance et 
al., 403 U. S. 1, wherein Chief Justice Burger said: "The defect this Court 
found in those (earlier) eases lay in the deni'al or dilution of voting power 
because of group characteristics - geographic location and property own
ership - that bore no valid relation to the interest of those groups in the 
subject matter of the election ..." (Emphasis added). I cannot imagine 
any more "vaJIid relation" than the ,interest of the citizens of municipalities 
and townships in a proposed cl~arler thiat would eliminate, or usurp the 
powers of, their units orf local government. Be that as it may, I believe that 
drastic amendments to the Ohio ConBltitution should be based on a more 
solid need. than speculation that the United States Supreme Court might, 
at some future time, extend the "one man, one vote" rule into the area 
of adopting "strong charters" in Ohio. 

Although I oppose the Commission's recommendation as presented, I 
do not oppose some <thoughtfui change in the multiple majorities pro
vision. I believe a meanin:gful '8.COOmmodation can be made which will per
mit more flexibility in the charter adoption proce~s yet permit the people 
in smaller units of government to ret1ain some right to determine whether 
their powers of self..determination should be ceded to the county. I would 
urge the General Assembly to consider thi,s approach. 
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TOWNSHIP COVERNMENT 
I am also troubled by the fact that the Commission has not seen fit to 

recommend any constitutional solution to the plight of urban townships
and in fact as the report indicates, takes the position that township prob
lemsshould be solved by the legislature, not by the Constitution. I strongly 
disagree. Urban townships in Ohio are experiencing rapid growth, yet are 
required to operate under a form of government which does not provide 
the necess'ary tools to solve the problems of the people. Townships remain 
today as they have always been - creatures whose powers are controlled 
solely by the General Assembly. This is perhaps appropriate in the case 
of rural townships where the population density is low and where the 
governmental problem-solving needs are more limited. Hundreds of thou
sands of Ohioans, however, live in ~Ied "urban" townships and their 
need for an effootive local governmental structure is just as important as 
the need of those Ohio'ans who happen to live in nearby incorporated area's. 
I do not believe the needs of these people should be ignored by the 
Commis.sion. 

In Hamilton County alone, more than a quarter of a million people live 
in our 12 unincorporated townships. This represents nearly 30% of the 
population of the entire county and nearly 3% of the population of the 
State of Ohio. Eight of these twelve townships have a population in excess 
of 5,000 people; six of the twelve have a population in excess of 25,000 
people; and one of them has a population in excess of 50,000 people - and 
yet the three trustees of each of these densely populated townships must 
continue to operate, as they have always operated, with the s'ame tools of 
government available to the smallest, leas,t complicated and most rural 
township in the State. 

Critics of any effort to enhance township powers or to grant "home 
rule" to townships often suggest that the solution to the plight of urban 
township is annexation to an existing municipality or incorporation as a 
new municipality. Neither of thes.e alternatives offers a solution. Annex
ation is not a viable proposition for townships since municipalities are 
justifiably interested in absorbing only those portions of unincorpo~ated 

townships that have a tax duplicate or wage-earning population which will 
benefit the municipality or, at the leruSlt, be self-supporting - and annexing 
only the "wealthy" part of a township leaves those citizens who happen to 
live in the balance of the township with the same "non-government" they 
have always had. 

Furthermore, township residents have the same desire for local govern
ment identity as do thos,e citizens who choose to live in cities and villages
and forcing them to annex to an adjoining municipality in order to gain 
effective tools of government is not, in my view, a worthy objective. In any 
event, it is clear that annexation has not thus far proved to be a viable 
solution to township problems in Hamilton County, at least. 

The incorporation statutes impose two hurdles which are insurmount
able for all practical purposes. First of all, the law requires that for a 
township to be incorporated, a majority of all of the adult free-holders 
residing in the township must sign an incorporation petition. This means 
that the ownership of every parcel of land in the township must be deter
mined and that the signatures of the specific owners of at least a majority 
of all those parcels must be obtained. In Anderson Township (Hamilton 
County) there are more than 28,000 residents. Assuming four family 
members to a houscl1old,and that most homes are owned by the husband 
and wife jointly, it would appear likely that in order to incorporate the 
township, the signatures of at least 5,000 or 6,000 individual land-Qwners 
would have to be obtained. This is an impossible task and the burden in
creases in proportion to the population of the township. The second in
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surmountable hurdle is the so-called "three mile limit" provision of the 
Ohio s,tatutes which conditions any new incorporation upon securing the 
affirmative consent of all existing municipalities lying within three miles 
of any portion of the township. In order to incorporate Anderson Town
ship, the consent of nine separate municipalities would have to be ob
tained. If Sycamore Township in Hamilton County should seek to incorpo~ 

rate, it would have to secure the consent of nineteen separate municipalities 
lying within three miles of its borders. The incorporation of six of the 
other townships in Hamilton County would require the following number 
of municipality consents: Sp,ringfield, seventeen; Columbia, fifteen; Sym
mes and Colerain, eight each; Whitewater and Miami, four each. Although 
I have not had the opportunity to extend this survey beyond the limits 
of Hamilton County, I trust that a similar problem exists in other counties 
of the state and that the future will omy intensify the problems of town
ships as their populations grow. 

I have advocated to the Local Government Committee of the Commission 
that either of two constitutional aliterna;tives should be proposed. The first 
would be a provision permitting urban townships to have the "local option" 
through a vote of their electorate to assume "home rule" powers which, 
however, would yield in the event of a conflict with state law or with any 
powers exercised by the county or any municipality lying within the 
township boundaries. The alternative proposal would be a provision per
mitting an entire urban township to incorporate as a "home rule" munici
pality upon the favorable vote of the electorate of the township - thus, 
eliminating the adult free-holder petition and the "three mile limit" condi
tions when an entire township seeks to incorporate. 

Up to this. time, at least, the Commission has not seen fit to recommend 
either of these alternatives - nor in fact to recommend any remedy for 
township problems. If the full Commission should in the future decide to 
propose some constitutional assirstance for urban township government, 
I trust a separate recommendation and report will be forwarded to the 
General As'sembly. In the meantime" I urge that the General Assembly 
favorably consider implementing these or other proposals in order to pro
vide effective tools of self-government to Ohio's urban townships. 

Respectfully submitted, 
NOLAN W. CARSON 
Commisrsion Member 

1. 36 F. Supp, 1, February 26, 1975. 

I , 
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COMMENTS ON MINORITY REPORT 

County Charters 

It would indeed be a sad commentary on the work of the Commisison if 
some of its proposals were not so substantive as to produce disagreement. 
The fundamental nature of the proposal to amend Section 3 of Article X 
did indeed result in four negative votes out of a total of 31, and a respooted 
member of the Commission, Mr. Nolan Carson, has submitted his views 
to you in the form of a minority report. 

The proposed change in Section 3 of Article X is an extension of the basic 
philosophy adopted by the Local Government Committee at the beginning 
of its work, and is fully endorsed by the Commission. The Commi!ssion 
reached the conclusion that the people of Ohio are not yet ready for a 
regional form of government which would add a new layer of local govern
ment. They believe that an existing unit, the county, should be the 
vehicle for providing those services which cannot effectively or econom
ically be provided on a smaller scale. To that end, the Commission, through
out its proposals for Article X, has endorsed the strengthening of the 
county. It seeks to provide the counties of Ohio with those tools which the 
people living within them wish them to have. 

It is Mr. Carson's contention that: 

The recommended amendment to this Section would permit a simple 
majority of the population of any county in the state to adopt an 
all-powerful charter for the government of the entire county which, 
by its terms, could wipe out every vestige of local government there
tofore existing within that county. Such a charter, if adopted, could 
obliterate every municipality and every township within the limits 
of the county and provide for the take-over by the county of all of 
the property and governmental rights and authority of those units 
of government without requiring the independent coIllSent of their 
people. More alarming, if this amendment should be adopted, a 
county charter could be adopted which would obHterate only some 
of the existing municipalities and townships - permitting a simple 
majority of the county voters to "pick and choose" which munici
palities and which townships should be obliterated. 

While this is true, it may be said that it is true only in so far as it goes. 
In the present Constitution, and in the Commission's proposal, this section 
provides that the people within a county may adopt any kind of charter 
they desire for their county. They may choose to adopt NONE, or a very 
limited one, or a very far-reaching one, or one anywhere along the con
tinuum. 

Mr. Carson goes on to say that this proposal "would indeed represent 
a drastic change in Ohio's philosophy toward local government." The pro
posal, as Is; seen from the comparative drafts presented in the report, adds 
no new words - it only deletes. Thus it not only does not represent a 
drastic change from the powers presently possible under a county charter, 
it represents no change in them at all. What is changed, of course, is the 
vote necessary to adopt a type of charter already permitted and foreseen 
by the people when they adopted this section in 1933. Presently, adoption 
of a charter which would permit a county to exercise municipal powers 
exclusively in the county or take over municipal or township property 
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or obligations without consent of the legislative authority of such munici
pality or township, calls for either a three-way or four-way majority. 
They are as follows: 

1.� A majority in the county asa whole. 
2. A majority in the largest municipality within the county. 
3.� A majority in the area outside of the largest municipality. 
4.� In counties wilth a population of 500,000 or less, a majority in each 

of a majority of the combined total of municipalities 'and townsihips 
in the county. 

It is the Commission's proposal that Ithe s·ame vote, that is, a majority 
throughout the county, be used for adoption of any kind of ciharter that 
the people within that county desire. It is not an abrogation of local gov
ernment but an exercise of the prerogatives of loca:l government. It is a 
choice by the vote of the people aB. to how much home rule they wish to 
have retained in the local units and how much they feel·a need to delegate 
to their county - presumably in the belief that the county can provide 
better management of those municipal functions delegated to it. 

Mr. Carson objects that a charter could "provide for the take-over by 
the county of all governmental rights and authority of those units of 
government without requiring the independent consent of their people." 
However, the Constitution presently does not require the independent vote 
or consent of the people of a J)articular unit of government affected, ex
cept in the one largest city in the county. 

It is. frequently painful for the minority when the majority prevails. By 
defini,tion, the minority has not gotten what it wants or believes in, and 
feels that its rights have not been protected. This is not, obviou51y, a 
problem restricted to the adminh~tration of Ilocal government in Ohio. It 
has been hammered out for 200 years in our country, beginning with the 
federal Constitution. 

H seemed clear to the full CommiSjSion when it voted on this subject, that 
the wishes of a minority should not be permitted to prevail when the 
majority of the people in a county felt that the charter they had voted 
to adopt was necessary for the benefit of the county as a whole. If the 
people of a county wish to make that decision there reaHy are no "govern
mental rights" of any unit of government in the county that should be 
superior to the right of the people to decide how they wish to exercise 
their home rule powers. for local affaJ.'ra. 

In the view of the Commi8Slion the voice of each person in a unit has 
the same weight; his rights ro-e not affected by his address. His vote should 
not be counted as two votes areven three votes becauM of that addres'S. 
He is a single unit wiithin a "unity" which is made up of all the other 
single units equally. 
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Township Covernment� 
Although the Commission has no recommendation with respect to town

ships other than urging thorough legislative study of the problems of the 
residents of at least the more heavily populated townships, I believe that 
it is not correct to say that the Commilssion has ignored the needs of 
these people. 

The Local Government Committee spent many hours discussing town
ship government, the relationship of township government to the Consti
tution, the governing srtatutes, and various proposals for constitutional 
(and, incidentally, statutory) change. The committee met with township 
representatives, who presented their points of view-as individual town
ship officers, as well as of the official organization of township trustees 
and clerks. After reviewing all the proposals, and considering the prob
lems of township government as parl of the whole picture of local govern
ment in Ohio, the committee made a recommendation to the Commission 
for granting urban townships limited "home rule" powers on a local option 
basis, providing annexation and incorporation were tried first and could not 
be accomplished because of rejection by those outside the township. The 
Commiission then discussed this proposal, and he~d a public hearing at 
which both municipal and township spokesmen rejected it; it was then 
withdrawn from further Commission consideration since it seemed to have 
no supporl from any quarters - even from Commission members them
selvels. 

The Local Government Committee then, at Mr. Carson's request re
opened the township question and once again discussed it, with specific 
consideration given to the two proposals he has outlined in his minority 
report. There was, however, no support in the committee for either of 
these proposals. 

Mr. Carson has expressed very well the problems with the present 
statutes, those relating to annexation as well as those relating to in
corporation. The committee and the Commission have both expres,sed the 
opinion that the legislature has established policy with respect to town
ships by its enactment of these statutes-policy about the status of town
ships aiS well as specific procedures for annexation and incorporation. The 
difficulties outHned by Mr. Carson are entirely within the scope of legis
lative review and correction; should the legislature determine, after study 
of the issues, that public policy about annexation and incorporation should 
be altered, there are no constitutional barriers to such alteration. There 
was no evidence that those who repres'ent township interests before the 
General As'sembly have made serious efforts to have the legislature alter 
these policies, and it seemed most appropriate to the committee to recom
mend that that approach be taken before serious consideration is given 
to altering them by constitutional mandate. 

Linda U. Orfirer 
Chairman, Local 
Government Committee 
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APPENDIX A� 
One question raised in the aftermath of the adoption of Article XVIII, 

which culminated in the Leavers v. Canton! case cited in the text, was 
whether Section 3 confers the powers of local self-government on all 
municipalities. The existence of the separate section permitting charters, 
(Section 7) raised the question whether the powers of Section 3 are self
executing or come into play only when a charter is adopted. An early case, 
State ex rel. Toledo v. Lynch,2 held that a charter is a prerequisite to the 
exercise of the home rule powers under Section 3. In Perrysburg v. Ridge
way,3 however, the Supreme Court overruled Lynch and held that aU 
municipalities derive their powers of local self-government from the Con
stitution and that the grant of powers in Section 3 is self-executing, not 
dependent on adoption of a charter. 

From 1923 to 1953, the court reiterated the Perrysburg doctrine time 
and again, but aIso developed two devices to evade some of the impact of 
the doctrine: the concept of "statewide concern," and an extremely broad 
interpretation of the meaning of police regulations. In Morris v. Roseman,4 
however, the Court, while specifically reaffirming Perrysburg, held that 
the pr'OCedures used in governing a noncharter municipality (specifically 
those relating to the pas,sage of zoning legislation) were controlled by 
statute through Article XVIII, Section 2, although the noncharter munici
pality's substantive powers exercised through those procedures were de
rived directly from Section 3 and were, therefore, not subject to statutory 
control. 

The Morris decision brought up the question of the difference between 
procedural and substantive powers, but did not give an adequate answer. 

The impact of Morris on noncharter municipalities has been analyzed 
as follows: 

"Even though Morris made no attempt to explain how its conclusion 
was reached, the implication of the decision seemed clear. Since 
Perrysburg was specifically reaffirmed; since both the opinion and the 
syllabus of Morris are specifically confined to the "procedure" or 
"method" of enacting legislation; and since it held that the "statutes 
in no way inhibit" home-rule powers granted by section 3; than a 
non-charter municipality must still derive its substantive powers 
directly from section 3. A statute, which is based on the general 
powers of the state, and which interfered with home-rule powers 
would still be void. 

The problem of Lynch, Perrysburg and Morris is an essentially 
political one-should safeguards against abuse of power by local 
officials be a responsibility of the municipalities' electorate or the 
General Assembly? The decision in Morris appears to leave the court 
without a clear answer to that problem and creates a new one where 
its only yardstick is "procedural v. substantive." That distinction is 
an even more elusive one than the distinction between "proprietory" 
and "governmental" activities in the fields of municipal tort and tax 
liahility.5 

In 1960, the decision in Petit v. Wagner,6 eroded the Perrysburg doc· 
trine. In Petit, the court held that noncharter municipalities may exercise 
their powers of local self-government only in a manner not at variance 

1. Leavers v. City of Canton, 1 Ohio St. 2d. 33, 203 N.E. 2d 354 (1964). 
2. State eo; rei. Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 (1913).
3. Perrysburg v. Ridgeway, 108 Ohio St. 245, 140 N.E. 595 (1923).
4. Morris v. Roseman, 162 Ohio St. 447, 123 N.E. 2d 419 (1954). 
5. Duffy, John J., "Non Charter Municipalitiell: Local Self.Government," Ohio State Law Journal, Vol. 

21 (1960) pg. 319. 
6. Petit v. Wagner, 170 Ohio St. 297, 164 N.E. 2d 574 (1960). 
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with the statutory law.7 In Leavers v. Canton,S which reinforced Petit, 
the Court's view of Section 3 as it applies to charter and non-charter 
municipalities was as stated in the text. 

Recent cases relate the powers of local self-government to issues pri
marily of municipal concern. In the most recent of these cases, Village of 
Willoughby Hills v. Corrigan,9 the Court upheld the validity of airport 
zoning regulations applicable to territory within a charter municipality 
enacted by an airport zoning board pursuant to statutory authority. This 
decision reaffirms the principle adopted earlier by the court in Cleveland 
Electric Illuminating Company v. City of Painesville,lO striking down an 
ordinance requiring electrical transmission lines traversing, but not 
serving, the city to be placed underground, while the applicable statutes 
permitted overhead installation, and City of Beachwood v. Board of Elec
tions,ll holding invalid an ordinance providing for a method of detachment ..' 
of territory from the municipality which differed from the statutory 
procedure. 

7.� Gotherman John E., "Municipal Horne Rule in Ohio Since 1960," Ohio State Law Journal, Vol. 33� 
(1972) pg. 596.� 

8. Op. cit. 
9.� 29 Ohio St. 2d 39 (1972). 

10. 15 Ohio St. 2d 125 (1968).
11. 167 Ohio St. 379 (1958). 
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APPENDIX B 

Section 2. General laws shall be passed to provide for the incorpora
tion and government of cities and villages ; and additional laws may also 
be passed for the government of municipalities adopting the same; but 
no such additional law shall become operative in any municipality until it 
shall lMwe HAS been. submitted to the electors thereof, and affirmed by a 
majority of those voting thereon, under regulations to be established by 
law. 

[ 
A NONCHARTER MUNICIPALITY MAY VARY FROM THE GEN

ERAL LAWS FOR THE GOVERNMENT OF THE MUNICIPALITY, 
BUT NO SUCH VARIANCE SHALL BEOOME OPERATIVE IN THE 
MUNIOIPALITY UNTIL IT HAS BEEN SUBMITTED TO THE 'ELEC
TORS THEREOF, AND AFFIRMED BY A MAJORITY OF THOSE 
VOTING THEREON. 

Section 3. NONCHARTER municipalities shall have authority to exer
cise an powers of local self-government and to adopt and enforce within 
their limits such local police, sanitary and other similar regulakions, as 
are not in conflict with general laws. THE EXERCISE OF ANY POWER 
OF LOCAL SELF-GOVERNMENT, OTHER THAN LOCAL POLICE, 
SANITARY AND OTHER SIMILAR RiEGULATIONS, WHICH VARIES 
FROM GENERAL LAWS SHALL NOT BECOME OPERATIVE IN A 
NONCHAR11ER MUNICIPALITY UNTIL IT HAS BEEN SUBMITTED 
TO THE 'ELECTORS THEREOF, AND AFFIRMED BY A MAJORITY 
OF THOSE VOTING THEREON. 

Section 7. Any municipality may frame and adopt or amend a charter 
for its government and may, subject w tfte pl'wtisions e4' ~ g e4' thifl 
artiele; exercise thereunder all powers of local self-government. SUCH A 
MUNICIPALITY MAY ADOPT AND ENFORCE WITHIN ITS LIMITS 
SUCH LOCAL POLICE, SANITARY AND OTHER SIMILAR REGULA
TIONS AS ARE NOT IN CONFLICT WITH GENERAL LAWS. 

..� 
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