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Introduction
I

Ohio is an employment-at-will state, which means that, in the absence | Generally, an
of a written employment agreement or a collective bargaining agreement, | ernployer can
either the employer or the employee can terminate employment for any | #ischarge an employee

. . for any reason that is
reason that is not contrary to law. However, the Ohio Supreme Court has
. . . . . . not contrary to law,

recognized various exceptions to this basic doctrine that are founded on
1.2 . . . ) . the terms of a contract,
judicial doctrines of implied contract and public policy. And both state and | . public policy.
federal law also impose statutory limits on the employment-at-will doctrine. | = similarly, an employee
An employee who is discharged in violation of a statute, public policy, | who is not covered
or the terms of an express or implied contract is considered to have been | by an employment

"wrongfully discharged" and may bring an action for breach of contract or | contract or collective
in tort. bargaining agreement
may quit at any time
] ] and without notice.
The employment-at-will doctrine

The general rule in Ohio is that "[u]nless otherwise agreed, either party
to an oral employment-at-will agreement may terminate the employment
relationship for any reason which is not contrary to law."! There is a strong
presumption in favor of an at-will contract "unless the terms of the contract or
other circumstances clearly manifest the parties' intent to bind each other."
The Ohio Supreme Court has held, subject to the exceptions described below,
that the right of an employer to terminate an employee's employment for
any cause at any time is absolute, and cannot be limited by principles that
protect persons from gross or reckless disregard of their rights, or from
willful, wanton, or malicious actions or acts done intentionally, with insult,
or in bad faith.?

*This Members Only brief is an update of earlier briefs on this subject, the most recent
of which was dated September 18, 2006 (Volume 126 Issue 10).
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1
An employee who is
covered by a collective
bargaining agreement or
an express employment
contract may be
discharged only in
accordance with the
terms of the agreement or
contract.

1
An implied contract may
arise in an employment-
at-will context but

is inferred by a court
from the relationship
between the employer
and the employee and

the circumstances
surrounding those
parties’ transactions.

Contractual exceptions

Collective bargaining agreements

In the case of an employee who
is subject to a collective bargaining
agreement, the written agreement
normally will cover the grounds
and the manner by which the
employee can be discharged. The
presence of a collective bargaining
agreement generally supersedes
actions for breach of implied contract
and violation of public policy.* An
employee who is governed by a
collective bargaining agreement and
who is discharged in a manner that
is inconsistent with its terms may
seek redress through his or her union
representative as specified in the
agreement's grievance procedures.
In 2016, approximately 14.1% of Ohio
employees worked in jobs covered by
a collective bargaining agreement.’

Express employment contracts

The elements of an express
employment contract are the same
elements required of any other
contract. The employer must
present a definite offer of continued
employment, the employee must
accept that offer, which means there
must be a "meeting of the minds"
as to what was offered and what
was accepted, and there must be
legally sufficient consideration.®
If these elements exist, an express
employment contract is created. An
employer who then dismisses an
employee in violation of the terms
of the express contract may be liable
for a breach of contract; similarly,
an employee who quits also may be
sued by the employer for breach of
contract.

Implied contracts

The elements of an implied
employment contract are the same
elements as an express employment
agreement; thus, there must be
a definite offer, acceptance, and
consideration.” The difference,
however, is that an express contract
is an actual agreement with explicit
terms often put in writing. An
implied contract, on the other hand,
is a contract inferred by a court from
the circumstances surrounding the
transaction, making it a reasonable or
necessary assumption that a contract
exists between the parties by tacit
understanding.

Ohio courts have recognized that
the history of relations between an
employer and employee, including
the combination of employee
handbooks, company policy,
custom, course of dealing, and oral
representations, may give rise to
contractual or quasi-contractual
obligations despite the fact that those
relations arose in an employment-at-
will context.? Because of this, whether
an implied contract exists depends
on facts and circumstances unique to
each situation.

Employee handbooks

Employees sometimes claim
that the existence of an employee
handbook setting forth the employee's
duties as well as disciplinary and
grievance procedures alters the at-will
relationship, and Ohio courts have
held that employee handbooks or
personnel manuals, depending on the
circumstances, can create contractual
obligations. Like every contract, there
must be a "meeting of the minds"
for an employment manual to be
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considered a valid contract; that is,
the parties must have a distinct and
common intention that each party
communicates to the other.” There
also needs to be consideration. An
employee's continued employment
after receiving the handbook or
personnel manual may be sufficient
consideration.”

To avoid creating a contract or
the impression of a contract through
an employee handbook, employers
often include in the handbook a
disclaimer stating that the employee
may be discharged at the employer's
will. The Ohio Supreme Court in
1990, for example, denied recovery
to an employee who claimed that
the employee handbook created
an implied employment contract
because it unequivocally stated that
the employee is an at-will employee
who may be dismissed at any time
by the employer.'! In 1991, the
Court held that, "[a]bsent fraud in
the inducement, a disclaimer in an
employee handbook stating that
employment is at will precludes an
employment contract other than
at will based upon the terms of
the employee handbook."'? If an
employee signs a disclaimer stating
that the employee understands
the handbook is not intended to
constitute an employment contract,
the requisite meeting of the
minds is lacking. Consequently,
the employment remains at will,
regardless of whether the employee
actually read or understood the
disclaimer."

However, a split of authority
exists on whether or not a disclaimer
creates an at-will employment
relationship when the employee

does not agree to the disclaimer,
particularly when the disclaimer
modifies a prior employment
relationship.™

Promissory estoppel

Promissory estoppel, first applied
to employment contracts in Ohio in
1985, "is not a contractual theory
but a quasi-contractual or equitable
doctrine designed to prevent the harm
resulting from the reasonable and
detrimental reliance of an employee
upon the false representations of the
employer."'® The test developed by
the Ohio Supreme Court in these cases
is whether the employer should have
reasonably expected the employer's
representation to be relied on by
an employee, and, if so, whether
the employee's expected action or
forbearance actually resulted and
was detrimental to the employee."”

For example, in Mers v. Dispatch
Printing Co., an employee was
charged with several criminal
offenses and suspended from his job
without pay. Supervisors told the
employee that the employee would
be reinstated with back pay if the case
was favorably resolved. The criminal
trial resulted in a hung jury, and the
prosecutor dropped the charges. But
the employer refused to reinstate
the employee. The employee sued
alleging, among other things, that
he did not search for another job
because he relied on the supervisor's
statement. The court found that a jury
could reasonably conclude that the
employer should have expected the
employee to rely on the statement,
and that the employee did so to his
detriment.'®

e
Employee handbooks
can create contractual
obligations that
alter the at-will
relationship.
However, a
disclaimer in the
handbook that
the employment
is at-will usually
precludes a court
finding anything
other than an at-
will employment
relationship.

e
Courts may use
the doctrine of
promissory estoppel
as an exception to
employment-at-will
to prevent harm
resulting from an
employee’s reasonable
and detrimental
reliance on false
representations of the
employer.
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I
Courts have held that it
is against public policy

to discharge an employee
for a reason that violates
a statute.

I
An employer may be
liable for backpay and
compensatory and
punitive damages for
discharging an employee
in violation of public
policy.

However, a promise of future
benefits or career opportunities
without a specific promise of
continued employment is not
sufficient to support a promissory
estoppel exception to the
employment-at-will doctrine. Courts
have held that a promise of job
security, discussions of future career
development with the particular
employer, or praise with respect to job
performance do not, by themselves,
invoke the promissory estoppel
exception to the employment-at-will
doctrine."

Public policy exceptions

Originally, the Ohio Supreme
Court held that there is no "public
policy" exception to the employment-
at-will doctrine.” The Supreme Court
has since overruled this decision. The
current standard for establishing that
a person was discharged in violation
of public policy is "a plaintiff must
allege facts demonstrating that the
employer's act of discharging [the
person] contravened a clear public
policy."!

An employer can be sued in
tort for a violation of public policy,
which means that the discharged
employee can recover back pay,
compensatory damages, and punitive
damages. An employee must satisfy
four criteria to prevail in a claim of
wrongful discharge in violation of
public policy. These four criteria are:

That [a] clear public policy existed

and was manifested in a state

or federal constitution, statute
or administrative regulation, or

in the common law (the clarity

element).

That dismissing employees under
circumstances like those involved
in the [employee's] dismissal
would jeopardize the public
policy (the jeopardy element).

The [employee's] dismissal was
motivated by conduct related to
the public policy (the causation
element).

The employer lacked overriding
legitimate business justification
for the dismissal (the overriding
justification element).?

In 1990, for example, the Ohio
Supreme Court found that an
employer violated public policy
when the employer discharged an
employee because the employee
had court-ordered child support
payments deducted from the
employee's paycheck.” The wage-
assignment laws specifically prohibit
an employer from discharging an
employee who has wages assigned.
The statute, however, is limited to a
$500 fine; it does not contain a specific
provision allowing the discharged
employee a private right of action
to seek reinstatement, back pay, and
benefits.** The Court concluded that
it would frustrate the public policy
expressed in the statute (providing
child support) to permit an employer
to discharge an employee for having
wages assigned.”

Courts also have found violations
of public policy when an employer
discharged an employee for serving
on a jury,* for providing truthful
testimony that was unfavorable to the
employer,” and for speaking with an
attorney.” Itis also a violation of public
policy for an employer to discharge
an employee in contravention of
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the state's antidiscrimination laws.”
Additionally, numerous Ohio statutes
prohibit termination of employment
but fail to provide a private right of
action to a discharged employee.?
Each of these statutes may provide
a public policy exception to the
employment-at-will doctrine.

It remains unclear whether a
discharged employee can base a
public policy tort claim on a statute
that provides a specific private
right of action to the employee.
For example, under Ohio law an
employee has a private right of
action for damages if the employee
is discharged because of prohibited
discrimination®! or in retaliation
for filing a workers' compensation
claim® or for "whistleblowing." It
seems that if the statute provides full
relief in the private right of action,
there can be no "piggybacking."**
Conversely, if the statute provides
only limited relief, some courts
have held that "piggybacking" is
appropriate, while others have held
that the specific statutory remedies
override the public policy exception.®

Statutory exceptions

Ohio and federal law

In addition to the examples
discussed above, a number of
exceptions to the employment-at-
will doctrine exist in both Ohio and
federal statutory law. An employee
may not be discharged for any of the
following reasons:

¢ Voting or serving on a jury;*
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¢ Exercising rights with respect
to minimum wages or overtime
compensation;¥”

* Refusing to take a lie detector
test;8

* Having a criminal or juvenile
record that has been sealed;*

* Engaging in concerted
protected union activity under the
National Labor Relations Act;*

* Exercising rights under the
Ohio Public Employment Risk
Reduction Law or filing a complaint
under the federal Occupational Safety
and Health Act;*!

e Filing health, retirement, or
disability claims that are considered
benefit plans protected by the federal
Employee Retirement Income
Security Act (ERISA);*

¢ Filing for bankruptcy.*

Ohio's Unemployment
Compensation Law provides an
additional, albeit indirect, statutory
control on the arbitrary discharge
of an employee. That law denies
unemployment benefits to employees
who were fired for "just cause.”
While the employer still may fire
an employee for any reason, the
employer will be required to pay
for unemployment benefits to
the employee if the Department
of Job and Family Services, which
administers the Unemployment
Compensation Law, decides that the
firing was for any reason other than
just cause.* The Ohio Supreme Court
has held that an employee's inability
to perform the work required is
sufficient to support a just cause

dismissal.®® =

e
Many state and
federal laws prohibit
an employee’s
discharge in
certain specified
circumstances.
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